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"ORDER

SACHIDANANDAN, K.V., (V.C.):

L

The ~case . of "th.e' app‘libant is that . she was

engaged 'as, Sweep,er‘/Safaiwala"unde‘r theA second respondent

right. from -1985 ;_‘an'd‘ all of a sudden her sérvices were

terminated. with effect from Aﬁgus?ﬁ 2001 afternoon wi’th‘o_ut

’serving - any nQ\tice. of termination and without observing

provisions ~of Iaw. She approached the respondents for
reinstatement in service ‘since. she had rendered more than

15 years of servicde in the same ésta,bl’i‘shi-nent_continuously
wi-tho,ut ‘any break though aft-ifiéia_if' break ‘were: shown by

- °

the “re-spon'dent"s‘ and maximum 'period‘ of her life she _'s'pen't
in the;}'(')rga‘ﬁi'sation'ioo’sing all hopes and aspiirations'to

get - any appbintment in other estéblishments. Though the.'

\.\ :

-responde_nté had all a'long assured hér “absorption. in the

s

.,.'.establi.shmven»t"‘ of 'tI'i:e Geological Survey of India : (GSI  in

thort) in regular Group-D .employment, they did ihot cqmpli}

’

‘with the promisé. She, through-her union, placed the issue

before the Labour Commissioner and the matter was referred

. to ‘the Ministry of Labours and finally to.'the . Industrial’

Tribunal  for - adjudication. The Industrial Tribunal

"rejected the Cliaim on the question of jurisdict:ion-.f The.

respbndents have .caused labour _exploit'ation, and

therefore, ,.Coﬁuﬁiti;ed offences iﬁ,nb‘t paying the minimum

-

pay 'duri'ng her ~sefvice’ of 15 ‘ye‘,ars right from .1‘9:85 'till




‘terminétlon,from service Belng aggrleved the‘applioant

has filed. thlS Orlglnal Appllcatlon seeklng the follow1ng

R

.frellefs:—

:‘VHJ‘Qnashingf the' miscarriage of'_jpstioe
caused - . by =~ . the 'Opposite

*Partles/Respondents by terminating her =

.. '~ services’ abruptly after 15 ,years

. - without - . issuing - any  notice  of

' termination = and giving her  any

reasonable opportunlty as .ought to have .

L ST _been glyen to a “temporary ‘employee’
.. ¢ . under Article . 311(2) of" the
. »ConstitutionvOf India.‘ ' o ‘

(ii) For relnstatement in service with "the

.~ ‘existing . pay scale, - capacity,

~allowances,. seniority and other

benefits admissible with all back: wages

as- per extant Rules from the date “of
thtermlnatlon - ‘ ‘ T :

© (iii) For absOrbing .the . Applicant '~ in . a°
' - regular Cadre of Group-D establishment
. of the Opposite Parties . as per extant '

Rules and prevalllng system

“(1iwv) Any other rellef(so 'as this 'Hon’ble'n
v ,Trlbunal may deem fit and proper
P . I

2. The respondents_ have: filed  a detailed reply

statement " contending. that no’ assurance for absorption -in

the_department was given .to the applicant aS'per,records

- available. She 1was- engaged,~as ‘Smeeper/Safaiwalavrin the

Mineral Physics Division of .GSI pnrely on oontract basis

.only . during the“aabsence“"of lregular‘ Safaiwalas. going on- .

L)y ~ o ‘ :
earned leave .etc. and a lump sum amount was offered to

P . . ° e

her;'whicﬁ she ‘accepted. Any person, thus appointed, will

"have no"right‘to‘Claim for:further employment in' GSI. No.

. \
v“ .
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éppoihtﬁent5order'waé}isSued to her for the contfact.work,

i .

The"contractf work automaticaily' ended on expiry - of  the

period agreed upon and also as soon as’ regular Safaiwala;

joined duty. Hence, the question of términatioﬁ of " her

service . without . observing provisions of law does not

arise. Whén::the union raisedi.the dispute before the |
Ihdustrialifribﬁﬁal,pthe'TribqnalfgaVe a fihding thatiGSI.
is noﬁAan industry\as'per definition given;under Section

2(J)"th the; Indﬁstrial"Dispute Act, _19471 A written

statement waS'filed by them before the Industrial Tribunal

>~ .

raising non-applicability of Industrial Dispute -Act, which

" is having no jurisdiction to arbitrate thé,mattef;gwhibh

ié,purelyvaiéervice matter'Of ?entral Government éna the
Cenﬁfal Admiﬁistra£iv§ Tﬁiﬁunéi;-éuwahati‘Benéh'is hé;ing
vthet_jﬁrisdi&tidﬂ. _Thé 'banv.onf[éngagemént éf“ con?iﬁgent
@d;keré-bn bontinu6gsfba§i§ pfé§idéé for purely:femporéry_

engagement. of :Mazdoors (unskiiléd) for short duration to °

. meet -~fhé _exigenciés. of work in" . publib' 'interest;

Appligant’s,ehdégeménp'purély‘on*éohtract basis on payment

of-lqmpxéum amount is evident;from the vouchéréJ“In para .9

'ofjthe rgply sﬁatementjthe respondents have mentioned four

names of .regular Safaiwalas and in their absence going on

leéﬁ? the applicant was _ineni the duty"td .clean the

laboratory, ;toileﬁg"in the Mineral Physics . Division. At

the mbst’hér job was required:for about 1 hour only before

the office opens - and.,her""wholeAAday's Ppresence was not




.requrred.‘The'wages werebpaidras per the rate presoribed

by the do&t.‘of MeghaiaYa to other worgers whose«honrs of‘
workaas 8'hoursiper day.vBut in the'presentICase;(the
‘Qages’were}paid to the applicantion lnmp~sumlbasis as the
“duration of work .is about 1 hour only and thus, theiGOVt,
rate notlfled by the Govt. of“Meghalaya Acould not. he
applaed in her case. Moreover,‘ no nage rate'_has. been

Vpresoribed by?the Govt.:of NbghalayaAfor the.Safaiwalasip
Therefore, Uthe_fapplioantf.has. no' right‘_ciaiming the
benefits. A o
3. B The appllcant has flled a re301nder relteratlng
the eontentlons made in- the 0.A and further added that her'
nOn—regularlsatlon. is 'clear‘-vro;atlon ‘of .pr1n01ples of
naturai- justice;  We have 'heard,er. 'K;K.Biswas,v-learned ‘
eounsei for._the' appllcanth and iMr G'Baishya;o iearned
- Sr. C G.S.C. for the respondents. Counsel. for the appllcant
L argued that appllcant has put :u1 more . than 15 years of -
serv1ce 'and. she was gettlng' hs 450/- P.M.. and all .of a
sudden,: her serv1ces »were termlnated which 'rs; aéainst
_hatural justiceg and 'hence. Ashed'.is | entitled: ~for-
relnstatement v regularrSation} andA absorption in- Group-D
post since- she had already completed édo.days of.serv1ce
' “in a year._The'Sr.C.G.S;C", on thetother hand,‘submltted

that she was intermediately engaged as substitute’ casual

.Vlabour.in’the‘place'of regular'Safaiwalas going.on'earned

leave, maternity leave etc. and she is having no




indubitable ~right to claim - for regularisation or
engagement. © - . .,
4;-_. We "have given due consideration to the arguments

advanced by the counsel for -the parties'and the materials

N

~ and evidence placed on record. Counsel for the reSpondents

has submitted .that this case has been filed before this

Tribuhal after.five year’s ‘of delay and hencefthe same is

hopelessly barred by limitation. He ~also took; our

vs. J.cC.. Bisuas 2006 SCC 562. We are. in respectful

"

'attentlon to a dec151on of the Hon' ble Supreme Court of\

‘Indiajin ‘the case.of:Life Insurance Corporation of’Ind1a~

agreement -with the dictum laid down in the said“decisionQ

‘But according to us, the facts of that .case do not' suit

'the Industrial Trlbunal and only after four years ‘the

for want of jurisdiction and that too on the strength of' ‘
the .writtenr statement filed by the respondents that

,jurisdiction lies w1th, Central Administrative Tribunal

The said Industrial Dispute was initiated on strength of

~

the union, and therefore, the.applicant cannot be faulted,'

in not progecting the: case before the appropriate forum

The delay ‘that has been caused in filing the present O.A.

'has been taken note of at the adm1531on stage of the~case

and the O0.A. was admitted.liTherefore, after having

admitted the matter when it came up for-final’hearing;;the‘

~

'«'the present case. The applicantvagitated her base-before

'Industrial Tribunal,gave.its verdict rejecting'her~claim\
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&

.respondents  are.'not justified in raising the technical

plea and . hence' . their. contention - that .the Or'.iginal."

- .

_ _Application is barred by limitation will not -hold good and

cannot be :sustained:
'. 5. < On “going through the merits of the case it is-
apparent that admittedly no _appointment" order was issued

to the appllcant The case’ of the appllcant is that she_

had worked for more than 15 years rlght from 1985 tlll his

termination in August .20'01,_ and therefore,' she is entltled

for regularisation .as” she had already  completed 240 days’

of service in a year. The specific case of the respondents

 is that the applicant was ‘only‘,eng_aged as 'a substitute

casual labourer in place of regular Safaiwalas goingon

leave’-“and .she was given a:lumpsum amount of 'Rs.'450/"—,p.m'.

~since her- required work was only for an ‘hour _per\,da_y.

However, though the respondents stated that the vouchers. :

are available the same were not produced The facts always

| rerna.ins that the applicant. had worked for 15 years whether

as a substitute casual’ labourer or as a .casual .labourer.

~ - > -

The :,.cont-ention of the .r‘eSpondents,Ais that in the present

- situation  all " the 1labour laws »co'mplete'l’y - permit

o

"disengagement of contract labourer on. the wish. of the

v

respondents. Mr.Biswas, on the other hand, had -taken our

.attentlon to a dec131on of the Hon'’ble Supreme Court in

the case of Steel Author:l.ty of Ind:.a Ltd and Others vS.'

National .Union Waterfront Workers - and Others reported in




oA

(?001)7 SCC 1 relevant paragraphs of which are quoted

below:-

“8 Before taking'up,these-pointsh it needs
to be noticed that the  history of
exploitation  of: labour is as old as - the

‘history of c1v1llzatlon itself. There has

been an ongoing struggle by labourers and

Athelr organlzatlons against such

exploitation but it continues in- one form or.

“the other. The- Industrial Dlsputes Act, 1947
is an 1mportant legislation in the direction -

of, attalnlng fair treatment to labour .and

-industrial peace which are the sine qua. non

for sustained economlc growth of any
country.. The best descrlptlon of that Act 1s
~given by Krishna Iyer, dJ., speaking for “a
‘three-Judge Bench of this Court in LIC of
India V. D. J.Bahadur’ thus (SCC P.334, para
22) . } .

-22. The Industrlal Dlsputes Act a -’

benign measure which seeks to pre- empt
1ndustr1al - tensions, . provide the

mechanics of dispute resolutlons and

set - up the necessary 1nfrastructure SO
~ that . the  energies of partners . in
- production may not be dissipated in
- counterproductive battles and assurance
“of industrial justice may create  a
climate of_goodwill.“ '

‘_102 In Guyarat Electr1C1ty Board- case a

two-Judge’ Bench of this Court has held that
if there 1is a genulne labour contract

‘ between - the Zpr1nc1pal<_employer -and the
. contractor, the ~—authority to . abolish the

contract - labour vests\ in the- approprlate
Government and not - in any court including
industrial adjudlcator If the appropriate
Government - abolishes the .contract labour
system in respect of an -establishment,  the
industrial adjudicator would, after giving

“opportunity to the parties to place material

before 1it, decide. .whether the workmen Dbe:

- absorbed. by the pr1nc1pal employer, if sg0,
‘how many of them and what terms, but if the

appropriate Government declines to abolish

the contract = labour ' - the- 1ndustr1al

adjudicator has -to reject the reference If,
however, the .so-called contract- -is not




genuine but is a sham and camouflage to hide
the reality, Section 10 would not apply and
the workmen can raise an industrial dispute
for relief that they should be. deemed to be
the employees of the principal employer. The
court or the industrial adjudicator would
have Jjurisdiction to entertain such a
dispute and grant necessary relief.

104. For reaséns we have given above, with
due respect to the :learned Judges, we are
unable to agree with their reasoning or
conclusions.

106. We have gone through the de0131ons of
this Court Tin VST Industries' case®

G.B.Pant University case’?. All of. them
relate to statutory liability to maintain

"the canteen by the principal employer in the

factory establishment. That is why in those
cases, as in . Saraspur Mills -case?” the
contract labour workinhg in the canteen were
treated as workers of . the principal
employer. These cases stand on a different -
footing and it 1is not possible _to deduce
from them the broad principle of law that on
the contract labour system - being abolished

. under sub-section (1) of Section 10 of the

CLRA Act the contract labour working in the
establishment of the principal émployer have
to be absorbed as regular employees of the
establishment.

" 111. In  Shivnandan  Sharma  case’’  the

respondent - Bank entrusted its ° Cash
Department under - a contract to the

- Treasurers who appointed Cashiers, including -

the appellant Head Cashier. The question
before the three-Judge Bench of -the Court
was: was the appellant an employee of the
Bank? On the construction of the agreement
entered into '~ between the Bank and the
Treasurers, it was held that the Treasurers

zWere under the employment of the Bank on a

monthly basis for an indefinite term_as they
were - under the complete control * and
direction of the Bank through its Manager or
other functionaries and, therefore, the
appointees ‘including the .appellant -
(nominees) of the Treasurers, were also the
employees of the Bank. This Court laid down:
(AIR p.411, parald) :



~
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If a master ~employs & servant and

authorizes him to .employ a number of

persons to do a particular job and to

. guarantee their fidelity and. efficiency

for a cash consideration, the employees

thus appointed by the servant ‘would be .

Aequally w1th the employer, servants of'
‘the master.

121. The leftover .contention  of Ms  Indira .

. Jaising may ' be  dealt with:  here. The
~contention of Ms India Jaising 'that the

principles of contract law stricto: sensu do

not apply to: the labour. and lnanagement is

too broad to merlt acceptance.

144, This. appeal arises from, the judgment -
~and order dated 19-8-1999 of the High Court

of " Patna, Ranchi Bench, 'in LPA No.214 of
1999 (R). The DlVlSlon Bench declined - to

‘interfere with the Qrder»-of the learned,
-'Single Judge dismissing the writ petition
filed by the appellant.

" 145. The ' case arose out of ' the award datedj

3-10-1996 passed by the Central Government -
Industrial  Tribunal I - directing the
appellant to:absorb the contract labour. The
Tribunal, on appreciation of the evidence,
found that the contract labourers were not-

'regularlsed to deprive them from the due*

wages and  other . benefits on a par with the~
regular employees under sham paperwork by
virtue of the -sham .transaction. It was also
pointed out that the workmen on order coal
washery' were regularlsed The claim of the

'appellant that the washery was.given to the

purchaser was not accepted . as .being a° sham
transaction to camouflage the real facts.

Thé learned Single Judge on con31deratlon of
the entire material confirmed the award and -

the Division Bench declined to interfere in

the LPA. We find no reason to interfere with

‘the order, under challenge. The appeal is,
therefore; dismissed with costs.” -

-

" But going through the afbreeaid deeisien'we found that ‘the

:main:dispute in that case is with regard to the 'principal’
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. employer and the intermediary who engages4 thHe contract
labour. The Hon’ble Supreme Court held that'in'such cases,
‘the principal employer has‘got nexus with employment and
théy can be directed to regularise the service of the
labourers in° the’ establishment .concerned .subject to
fulfillment of other conditions. A broad proposition of
law as to the contractual obligation—between the principal
employer.and the 1labourer has been . discussed which is not

germain in the present case.

6. The labour laws regarding regularisation of

~

contract labourer have taken changes in legislation and
~ that of Jjudicial pronouncements. Counsel \ for the
respondents has _taken our attention to the celebrated
decision of the Hon’ble Supreme Court in the  case of
Secretary, State of Karnataka and Others vs. Umadevi (3)
. and Others reported in (2006) 4 sccC 1’ in which it is
declared that casual labourer/temporary employee do not
hane any right to regular or permanent public employment
‘and further it is held that temporary, contractual,
casual, adhoc ot daily—nage public employnent must be
deemed to be 'accepted by .the employee concerned fully
knowing the nature of it and the conseqnences flowing from
‘it; Intenpreting provisions of the Constitution of India
the Supreme Court observed as undet:—

16. In B.N.Nagarajan V. State of Karnataka®
this Court clearly held that the words
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“regular” or “regularisation” do not connote

permanence and cannot be construed so as to
convey an idea of the nature of tenure of
appointments.- They are terms calculated to
condone any procedural ' irregularities and
are meant to cure only such defects as are
attributable to methodology followed in
making the appointments. This Court
emphasised that when rules framed under
Article 309 of the Constitution are in
force, . no regularisation is permissible in
exercise of the executive' powers of the
Government  under  Article 162 of. the
Constitution. in contravention of the rules.
These decisions and the principles
recognized therein have not been dissented
to by this Court and on principle, we see no
reason to accept the proposition | as
enunciated in the above decisions. We have,
therefore, to keep this distinction in mind
and proceed on the basis that only something
that is irregular for want. of compliance
with one of the elements in the process of
selection which does not go to ‘the root of
the process, can be regularised and that it
alone <can be regularised and_ granting
permanence of employment is a totally
different concept and cannot be equated with
regularisation.

19. One aspect arises. Obviously, the Stéte
is also controlled by economic
considerations and financial implications of
any public employment. The viability of the
department of the instrumentality of the
project 1is also of requal concern for the
State. The State works out of the scheme
taking into . consideration °~ the financial
implications and the economic aspects. Can
the court impose on the State a financial

" burden of this nature by insisting on

regularisation or permanence in. employment,
when those employed temporarily are not
needed permanently or regularly? As an
example, we can envisage a direction to give
permanent employment to all those who are
being temporarily or casually employed in ‘a
public sector undertaking. The burden may
become so heavy by such a direction that the
undertaking itself may collapse under 1its
own weight. It is not as if  this had not
happened. So, the court ought not to impose

\
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a financial .burden on the State "by such
directions, as such directions may turn
counterproductive. . L ‘ :

26. With respect, why should the State be
allowed to depart from the _ normal rule and
indulge in temporary -employment in permanent
posts? This Court, in” our view, 1is bound to
insist on the State making regular and
proper recruitments and is bound not to
ericourage or shut its eyes to the persistent
transgression "of the rules of regular
recruitment. The direction to make permanent
- the distinction between regularisation and
making permanent, was not emphasised here. -
can only encourage the State,® the model
enmployer, to flout its own rules and would
confer undue benefits on a few at the cost
of many waiting to compete. With respect,
the direction made in para 50 (of SCC) of
Piara Singh® is to some extent inconsistent
with the conclusion in - para 45-,(of SCC)

' therein. With great respect, it appears to

us that the last of the directions clearly
runs counter to the constitutional scheme of
employment recognized in the earlier part of

"the decision. Really, it cannot be said that

this decision has laid down the law that all
ad hoc, temporary , -or . casual employees-
engaged without following the regular
recruitment = procedure should - be  made
permanent.

47. When a person enters a temporary
employment - or gets engagement: as a
contractual or casual worker and the
engagement is - not, based on°  a proper.
selection as recognized' by the relevant
rules or procedure,  he is aware of the
consequences of the appointment being -
temporary, casual or contractual in nature.
Such a person cannot invoke the theory of
legitimate expectation for being confirmed
in the post when an appointment to the post
could be made only by following a proper
procedure for -~ selection and in cases

concerned, in .consultation with the Public
Service Commission. Therefore, the theory of
legitimate expectation =~  cannot be
successfully advanced by temporary,
contractual or casual employees. -It cannot
also be held that the State has held out any
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promise while engaging these persons either
to continue them where they are or to make
them permanent. The State cannot
constitutionally make such a promise. It is
also obvious that the theory - cannot be
invoked to seek a positive .relief or being
made permanent in the post.”

The above cCelebrated decision declares that casual’
labourer/temporary employee/contract labourer does not
have any right to iegularisation or permanent public
employment. The said issue is also discussed in another
decision in the case of Avas Vikas Sansthan And Another
vs. Avas Vikas Sansthan engineers Association & Others
reported in 2006 SCC (L&S) 613 in which the Hon’ble
‘Supreme Court of India discussing various earlier
decisions and legal points declared that casual
labourer/temporary employee/daily wages employee has no
parity with regular employees and they cannot, by any
stretch of imagination, be put on a par with regular
employees. In para 57 of the said decision the Apex Court
hold as under:-

“With regard to the appointment of 46
daily-wage employees after the dissolution
of the Society, we hold that, in the facts
the circumstances of this case there is no
right on the part of any employee to be re-
employed. Also daily-wage employees cannot,
by any stretch of imagination, be put on a
par with regular employees under any law
prevalent as of date. The finding of the
Division Bench that they can be treated on a
par with regular employees and be given
various reliefs is wrong and erroneous under

law. Therefore, we ‘are not, granting any
relief to the daily-wage employees as their
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claim is not justified under law. However,
the Government of . Rajasthan . may
sympathetically consider absorption of these
employees in the vacancy available if any in
future by giving them preference over other
new applicants in any -.of their local

bodies.”
7. It 1is <clear from the above,- that <casual

labourers/substitute casual 1abourers ‘or contract
labdurers have no fixity of employment, and therefore, the
reliefs that have been prayed by the presént applicant
cannot be granted by this Tfibunal. We place on record our

appreciation for Mr.G.Baishya, learned Sr. C.G.S5.C. for

the respondents for the good arguments advanced by him.

8. | ‘In the conspectus facts and-circumsténces of‘the
case and the legal position as discussed above, we are of
the considered opinion that the applicant cannot have the
legal right for regulariéation. as claimed ip this case,
and th;refore} the reliefs claimed ' in 'the Original
Application cannot be granted to the applicant and hence

the same is liable to be dismissed.

Accordingly, the present Original Application is

Ié

dismissed. In the circumstances, there is no order as to

costs.
(GAUTAM RAY) =~ ‘ (K.V.SACHIDANANDAN)
ADMINISTRATIVE -MEMBER VICE CHAIRMAN
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Director General,
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and others. ...... Respondents/Opposite Parties.
INDEX
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3. A Union’s letter to Labour Commissioner - 11
dt. 2-11-2001
4. B Labour Commissioner’s letter to Ministry - 12-13
of Labour/New Delhi dt. 10-10-2002
5. C Ministry of Labour’s order dt. 17-4-2003 - 14-15
6. D OP’s letter reg. Dispute of workman - 16 .
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8. E Details of work of workman submitted by - 18
O.P. in Industrial Tribunal :
9. FtoQ Statements of wages paid to workman as - 19 to 30
submitted by O.P. in Industrial Tribunal
10. R Evidence of O.P.’s witness - 31-32
11. S Petition submitted by O.P. objecting the - 33-35
Jurisdiction of the Industrial Tribunal &
maintainability of the case
12. T Reply of the Applicant to the O.P.’s - 36-45
objection Petition
13. UtoV Pay structure of the Meghalaya Govt. - 46 - 48
regarding wages of Labours
14. w Order of the Presiding Officer, Industrial - 49-54
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Filed on ‘28 -11-2005.
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CENTRAL ADMINISTRATIVE TRIBUNAL : : GUWAHATIBENCH : :

GUWAHATI

0. A.NO.

2.4~ of2005.

Smt. Amarjeet Kaur,
Shillong. cee....... Applicant.
~-Vs -

Union of India
represented by

Director General,
Geological Survey of India

andothers,. ... Respondents/Opposite Parties.

SYNOPSIS

S.N.

Chrbnoldgical
Dates / years

Particulars of Subject matter

Annexure

1985

Applicant was appointed as

.| Sweeper/Safaiwala under Dy. Director,

Geological Survey of India, N.E.Region,
Shillong, Respdt. No. 2.

Page

August/2001

O.P., Respdt. No. 2, terminated the
service of the Applicant abruptly and
without serving any Notice of termination

Failing to get any susceptible response
from O.P. regarding her re-instatement in
service Applicant approached to
Cantonment Employees Union, Shillong

2-11-2001

The Cantonment Employee’s Union
approached the Regional Labour
Commissioner (Central), Guwahati for
redressal of the Applicant for her illegal
termination & reinstatement in service

11

10-10-2002

Regional Labour Commissioner made
reference to Ministry of Labour/New
Delhi regarding failure of the conciliation
of the dispute between the Applicant and
the O.P.

12-13

17-4-2003

Ministry of Labour/New Delhi referred
the dispute to the Presiding Officer,
Industrial Tribunal, Guwahati for
adjudication and AWARD.

14-15

May/2003 to
February/2005

The Presiding Officer, Industrial Tribunal,
allowed proceedings of the case, fixed so
many dates almost in every month & both
the Parties contested the case according to
their own line of defence

29-3-2005

O.P.’s witness adduced evidence before
the Tribunal and deposed that there was
no written agreement with the workman-
Applicant and she was paid as per
provisions of the Minimum Wages Act,
and asserted the documents of
performance of work by the Workman-
Applicant from July/1991 to July/2001
and statements of wages paid to the
workman-Applicant.

31-32

18-30

Contd.........
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4-6-2005

O.P. submitted petition objecting the
Jurisdiction of the I.T. & maintainability
of the case.

33-35

10.

2-7-2005

Workman-Applicant submitted reply to
the Management-O.P. refuting their
objection and produced Pay-structures for
the un-skilled, semi-skilled & skilled
labours given by the Meghalaya Govt. to
prove that minimum wages were not paid
by O.P./Management to workman-
Applicant.

T,U&V

36-48

11

18-7-2005

Presiding Officer, Industrial Tribunal,
Guwabhati gave order upholding the O.P.’s
contention and quashed the Reference
made by Ministry of Labour.

49-54

12.

Being aggrieved and finding the Hon’ble
CAT to be efficacious for redressal of the
grievances for the present case, the
Applicant has come to this Tribunal &
filed the instant O.A. for justice.

Filed on : 2-8-11-2005.

(K. K. BISWAS)
Advocate

Filed thro:
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH,
AT GUWAHATI

( An Application u/s 19 of the Administrative Tribunal Act, 1985 ).

Original ApplicationNo. .......... 2% 2—7......../2005.

Smti. Amarjit Kaur,

Ex. Sweeper/Safaiwala under

Geological Survey of India,

Mineral Physics Division,

North Eastern Region,

Lower New Colony,

Shillong. veeereeeenn... Applicant.

- Vrs -

1. Union of India, represented by
The Director General of India,
Geological Survey of India,
Chowranghee Lane,

Kolkata - 700 001.

2. Dy. Director General,
Geological Survey of India,
North Eastern Region,
Shillong — 793 001.

3. Regional Administrative Officer,
Geological Survey of India,

North Eastern Region,
~ Shillong — 793 003. vevver ... ... ... Respondents/Opposite Parties.

DETAILS OF APPLICATION :

1. Particulars against which the Application is madé s

Arbitrary Termination of service of the Applicant after her 15 years of continuous service
under the Respondents in their Regional Office at Shillong.

Contd..........p/72... .. Jurisdiction.
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2. Jurisdiction.

The Applicant declares that the subject matter of the Application is within the
jurisdiction of this Hon’ble Tribunal.

3. Limitation.

The Applicant submits that the Application has been filed within the limitation
period prescribed under Section 21 of the Administrative Tribunal Act,1985.

4, Facts of the Case.:

4.1.That the Applicant is the citizen of India and is, therefore, entitled toall the rights and
privileges guaranteed to the citizen of India under the Constitution and all other laws of
the land.

4.2.  That the Applicant in the instant O.A. was engaged as Sweepar/Safaiwala under
the Dy .Director General, Geological Survey of India, North Eastern Region, Shillong,
the Respondent No.2, right from 1985 and all on a sudden her services were terminated
with effect from August,2001 afternoon without serving any Notice of termination to the
Applicant for the proposed termination of her services from the establishment of the
Respondent No.2 and also without observing the provisions of law. |

4.3. That following her abrupt termination of service she approached the Opposite
Parties for her reinstatement in service who had rendered more than 15 years of service
for the same establishment continuously without any break, though the artificial break in
services were shown by the Opposite Parties, more particularly the Respondent No.2,
which the Applicant came to know afterwards, and thus the prime period of her life she
spent in the said organization and thus her all further hopes and aspirations in getting a

new assignment of employment in anywhere else were gone.
44. That it is humbly submitted that the Opposite parties all along assured the

Applicant for her absorption in their establishment of Geological Survey of India as
regular employee of Group-D employment and she needed not to be bothered anything

Contd p/3... .for...
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for her future, the Applicant did not try anywhere elsezgulminated her sterling services at
the cause of the Opposite Parties, more particularly the Respondent No.2 in this O.A.,
without any adverse thought for her future to be taken by her employer in the said
establishment.

4.5. That having failed to receive any susceptible response from the concerned
authorities of the Geological Survey of India about the series of her representations and
personal approaches to all level,in respect of her re-instatement in service the applicant
came to the Union of Cantonment Employees Union, Shillong, Cantonment Colony for
taking up the matter with the Management/Administrative authorities for her redress of
the grievances in regard to arbitrary termination of her service and denial of reinstatement
in service after prolong 15 years’ dedication of service in the same establishment of the
Opposite Parties.

4.6. That upon the request of the Applicant the Union raised the issue before the
Regional Labour Commissioner (Central), Guwahati for his kind intervention and settle
the matter.

47. That the discussion/conciliaﬁon proceedings before the Assistant Labour
Commissioner (Central), Guwahati failed to arrive at a conclusion in resolving the issue
for setting aside the termination and reinstatement in services of the Applicant, the matter
was referred to the Ministry of Labour, New Delhi and the concerned Ministry referred
the matter to the Presiding Officer, Industrial Tribunal, Guwahati for adjudication of the
case and make an Award on the merits of the case as per Industrial Dispute Act, 1947.

48. That in the Industrial Tribunal the Management have submitted their Written -

Statement denying the claim of the WorkmanApplicant for setting aside the termination
order of her service and reinstatement of her in the service by the Opposite Parties and
contested the case almost 3 years there by filing their documents and deposing and
adducing of evidences by their representatives and steps taken for final Hearing by both
the parties and the case was ready to be fixed for Argument..

4.9. That at the fag end of the case in the Industrial Tribunal when almost the case was
fixed for argument/final hearing the Management/Respondents Nos. 1 to 3 most

Contd..........p/4...... astonishingly..
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astonishingly challenged the jurisdiction of the said Industrial Tribunal and submitted a
copy of Circular issued by the Dy. Director General Personnel, Geological Survey of
India, Kolkata, vide letter No.3/I(1643)/Law-59/2002 dated 24.3.2005 enclosing a copy
of Memorandum No. 1855 N-80N/A 12031/CW/1/83-85/17D, Volume-II dated 12.4.88
regarding “ban on engagement of contingent workers on continuous basis”. It is really
astonishing that though the aforementioned memorandum was dated 12.4.88,was to be
effected proscriptly, the Applicant was engaged in the service of the opposite Parties in
1985 and continued to be in service till July,2001 as per their production and deposition
of documentyin the Industrial Tribunal vide Annexures- :-~,D,I%E,F,G,H,I,J,K,LM,I\I.
It is also a matter of suspicion that a Memorandum dated 12.4.88, ti’)e Opposite Parties is
now contemplating to impose and enforce upon the Applicant who was engaged by the
Opposite Parties and kept in their service for more than 15 years and now at the fag end
of the case in the Industrial Tribunal after lapse of complete 17 years they are agitating
the matter afresh with the “after thought” to disentitle the claim of the Applicant who was
given all along unfair play and miscarriage of justice with blatant discrimination and
arbitrary action by the Opposite Parties in giving her the minimum Pay & allowances as
per Minimum wages Act.1948.Even in case the retrospective effect was to be considered
for any reasons, the Applicant should not have been appointed/engaged at all and should
not have given assurance of her absorption in regular cadre of Group-D establishment in
their establishment.. '

4.10. That the challenge of the jurisdiction by the Opposite Parties at the fag end of the
case in the IndustE\a‘L Tri wasLentertained by the Presn;gg Officer of the sa

Ww"-a. Rt 3
Tribunal desplte violating all procedural laws and Rules and repeated protgg by the

Applicant and ‘gffl?mlssnong. W flokisn »

A copy of the said petition is submitted as Annexure-[ for kind perusal of thls
Hon’ble Tribunal.

4.11. That the Presiding Officer of the Industrial Tribunal was not kind enough to
accept the said objection petition,rather’ fixed the case on 18.7.05 for Hearing of the case
on the point of JURISDICTION as raised by the Management/Opposite Parties, / 3.

4.12. In the argument of jurisdiction point also the Applicant’s Counsel vehemently but
with suave and placid submission before the Hon’ble Tribunal contested the case and

Contd......p/5........cited.....
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cited different Rulings that the jurisdiction as challenged by the Opposite Parties is not
tenable in the eye of law on the face of the glaring judgments given by the Hon’ble Apex
Court in different celebrated cases.
4.13. That during pendency of the case the Opposite Party’s representative deposed and
adduced evidences in the Hon’ble Tribunal which are far from the fact and not
corroborating with the Rules. As on being asked wh‘e'@the Applicant/Workman was
given the pay and scale according to the provisions of the Minimum Wages Act, the
witness deposed in an affirmative way that they paid the pay scale to her according to the
pay structure of the Meghalaya Government during the material time. But on verification
from the Meghalaya Government it is evinced that the statement of the witness was far
from the truth as the pay given to the workman/Applicant was not corroborating with the
pay structure given to the unskilled, semiskilled, and skilled labourers of the Meghalaya
Government during the material time. Thus the Opposite Parties has caused the unfair
labour practice and thereby committed offence for unfair practice for not paying to the
Minimum Pay to the Applicant/Workman during the material period of her service for all
15 years right from her appointment till termination of service.

The certified true copy of the deposition of witness and the photo copy of the
Meghalaya Government regarding the pay structure as mentioned above are produced as
Annexures-.S;.T- U.V .

4.14. That for the cause of justice the Applicant/Workman prayed before the Industrial
Tribunal to direct the Opposite Parties/Management to produce some vital and inevitable
documents in regard to the claim of the Workman/Applicant and decide the matter for
disseminating justice, but the Opposite Parties could not produce any of those documents
before the Industrial Tribunal save and except the Memorandum as mentioned above
under Annexures~{7’{ and a photo copy of Message from DDG(P), Kolkata to DG,GSI,
Shillong and the period of working days showing the artificial breekin service of the
Applicant and the statement showing the details of wages in the Tribunal.

The photo copies of those statements and the M ._y._\:f&’fldﬁhe details of
working period are submitted as Annexures-D to Q =.

4.15. That it is humbly submitted that without attaching any importance to the humble
submission by the Workman/Applicant the Presiding Officer of the Industrial Tribunal
decided the matter in a fashion which was not in accordance with law and to the tune of

AT KAUR
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the decided cases of the Hon’ble Apex Court as cited by the Applicant in the
Argument/hearing stage and issued order in a negative way stating that the reference
made by the Ministry of Law for adjudicating and award was not maintainable and the
same was quashed, and that too, at the fag end of the case i.e. on final hearing in the
Industrial Tribunal after expiry of almost 3 years.

The certified true copy of the order dated by 18.7.2005 issued by the Presiding
officer, Industrial Tribunal, Guwahati is annexed as Annexure-’k/ﬁ[ .

4.16. That it is humbly submitted that even if the reference made by the Ministry of
Labour to the Industrial Tribunal ws.I0AU/A of the Industrial Dispute Act%i
adjudicdliss of the matter and giving an award, the Opposite Parties could have been
raised the objection of jurisdiction initially and at the preliminary stage of the case in the
Industrial Tribunal and the Hon’ble Presiding Officer could have settled the matter
instantly/ as per prevailing procedure and system of the law, without keeping the matter
pending and thereby causing physical, mental and economical strains to the workman,
this Applicant, for the ends of justice. Thus, it is humbly submitted that the learned
Presiding Officer erred both in law and in facts in the matter and decided the case in a
fashion which is not only violative of the procedural laws but also denial of the Principles
of Natural Justice and causing harassment and countless sufferings to the workman, this
Applicant.

4.17. That the case was pending before the said Industrial Tribunal upto the date of
issue of order i.e. on 18.7.05 and the Applicant being illiterate and without having any
knowledge of the systen{(waited for industrial Tribunal’s decision and now after disposal
of the said case by the Industrial Tribunal, the Applicant has come to this Hon’ble
Tribunal, which,according to her present Counsel is the proper Forum in agitating the
matter for redressal of her grievances as explained above, and hence, finding the filing of
this Application before this Hon’ble Tribunal as efficacious this humble Applicant most
humbly and placidly placed before this Hon’ble Tribunal that this Hon’ble Tribunal
would be pleased to consider the matter to admit this original Application and call for the
relevant papers and give justice to this Applicant who has been suffering for all these
years.

4.18. That this Applicant once again most humbly and placidly submits that the action
taken by the Opposite Parties in the case of the Applicant was completely unfair,

J
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unlawful, arbitrary and violation of all statutory Rules and laws and therefore
infringement of Constitutional provisions under Articles 14,16,32,39(D),309 and 311 (2)
of the Constitution of India has been caused. '

“'2@2:\0

4.19. That it is also submitted by this humble Applicant that in addition to the flouting
of the statutory Rules and infringement of Constitutional safeguards for the rightful
claim of an employee, the opposite parties have denied “ Natural Justice” to this
employee for causing illegal termination of service and keeping silence in reinstating her
in service after getting long 15 years of dedication and service by the Applicant to their
establishment.

4.20. That it is also humbly submitted that the Applicant belongs to the Schedule Caste
category and as per Constitutional amended provisions of the Amending Act, 2001 the
rights and privileges enjoyed by all the employees belonging to the “reserved quotas”
was not to be curtailed under any circumstances and the Opposite parties knowing fully
well such Constitutional directions of amended provisions violated the employment
safeguard of this employee and therefore caused ultra vires to the Constitution of India.

4.21. That it is humbly submitted that the Opposite Parties have made breach of
Contract and violation of contract Rules w/s 12 and 25 of the Contract Act.

422. That it is submitted that the employment of contractual agreement, as
contemplated by the Opposite parties/Management in the Industrial Tribunal at the time
of their adducing evidence at the fag end any of the case, is highly discouraged by the
welfare State like India and that is why the Contract Labour (Regulation and Abolition)
Act, 1970 has been enacted. But the Opposite Parties/Management have knowing fully

AT KAUR

well of the same wanted to take the shelter of it only to shadow their lapses and flaws and
injustice and miscarriage of justice caused to this humble Applicant.

4.23. That the Applicant craves leave of Hon’ble Tribunal in filing Additional Written
Statement, Re-joinder, if necessary for the ends of justice.

5. Grounds for relief :
5.1.  For that the Applicant’s @@been examined by the Opposite Parties and the
Presiding Officer, Industrial Tribunal, without proper application of mind and care and
thus caused miscarriage of justice.

Contd......... p8......... For that....



-8-

5.2.  For that the Opposite Parties have flouted their own set of Rules and system in
respect of employing/engaging and termination of the service of the employee on the face
of the memorandum issued by the Dy. Director General (Personnel), Geological Survey
of India, Kolkataerdionssd obove .

5.3.  For that the termination of service of the Applicant by the Opposite Parties was
perverse on the face of the aforementioned Memorandum and violation of all statutory
Rules and therefore unreasonable, arbitrary and/or malafide.

54. For that the Opposite Parties violated the Provisions of competency and
- sufficiency of law of the “temporary Mazdoor” in regard to termination of service in the

case of Applicant.

5.5.  For that the authority violated the provisions of the Minimum Wages Act, 1948,
for not making the payment as is required and envisaged by the provisions in the said Act
and thereby caused violation for not making payment as shown under Annexures-B to M.

5.6.  For that the authorities could not produce any Master Roll/Acquaintance Roll
showing “present or absent” of the Applicant during her appointment/engagement by the
Opposite Parties, more particularly, the opposite party No.2, for all those years of service,
and, hence, the making of the artificial break in service as shown under Annexure-B in

their document is not tenable in the eye of law.

5.7.  For that the reason for not producing the records of payment to the Applicant all
these years in respect of her repeated requests to the Opposite Parties though she was
engaged by them right from 1985 and continued in service till July,2001.

'5.8.  For that the actions of the Opposite Parties have violated the Fundamental Rights

guaranteed under Articles 14,16,21,39(d),309 and 311 of the Constitution of India and
denied the Cardinal Principles of Natural Justice.

6. Details of remedy exhausted

The Applicant declares that she has come to this Hon’ble Tribunal as her case in
the Industrial Tribunal was disposed of on the ground of “jurisdiction” and she seems it
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to be efficacious under Article 21 of the Constitution of India to come to this Hon’ble -«

Tribunal for having justice for her grievances caused by the Opposite Parties.

7. Matters not pending with any other Court.

The Applicant most humbly submits that at the moment she has not filed any
other Application, Writ petition or Suit regarding the matter in respect of which this
application has been made before any Court or any other authority or any other Bench of
the Tribunal nor any such application, Writ Petition or Suit is pending before any
Tribunal or Court in respect of the subject matter of this Applicant.

8. Relief sought.

In the circumstances stated the Applicant humbly prays that the Lordshipgof this

Hon’ble Tribunal may be pleased to administer justice by calling upon the records and
witnesses, if necessary, and issue orders for :
().  Quashing the miscarriage of justice caused by the Opposite Parties/Respondents
by terminating her services abruptly after 15 years without issuing any notice of
termination and giving her any reasonable opportunity as ought to have been given to a
“temporary employee” under Article 311(2) of the Constitution of India.

(ii)  For reinstatement in service with the existing pay scale, capacity, allowances,
seniority and other benefits admissible with all back wages as per extant Rules from the

date of termination.

(iii)  For absorbing the Applicant in a regular Cadre of Group-D establishment of the
Opposite Parties as per extent Rules and prevailing system.,

(iv).  Any other relief{s) as this Hon’ble Tribunal may deem fit and proper.

P ek . TR N
RRAETELY LS W R ki

9. Interim Relief:
Pending finalization of this Application your Lordships may be pleased to pass

RS

- orders for early release of all the grievances and benefits in the event of the Applicant’s
re-instatement in service with immediate effect and/or such order as deem fit and proper
by this Hon’ble Tribunal. |

Contd.......p/0......... Indian.........

S""“
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10. Particulars of Application fees: S
ozocsuéltfs ;wa»'”

Indian Postal Order No. ... dated... ..amounting to
Rs.50/-. (Rupees fifty ) only to be drawn in H.P.O, Guwahati, is enclosed herewith

11.  Details of Index:

An Index in duplicate containing the details of the documents to be relied upon is

enclosed.
12.  List of Annexures:

p/1
Annexures : A,B,C,I?‘,E,F.)GH.,I,J,K,LM,N,O,P,Q,R,S,T y Uy LIV,

-VERIFICATION-

I, Smti Amarjit Kaur, wife of,éfwM?Wja”\LMaged about L,ro.."

years, a resident of Shillong Cantonment Colony, near Anjali Cinema Hall, do hereby
solemnly affirm and verify that the contents of paras-4.1 to 4.15 are true to my
knowledge, belief and faith and I have not suppressed any material facts and Paras-
4.16 to 4.23 are my respectful submission before this Hon’ble Tribunal .

And I sign this VERIFICATION on this2%th day of November,2005.

Place : Guwahati.
Date: 28Qrll-0& |
ATRAUR
SIGNATURE OF THE APPLICANT.
To
The Deputy Registrar,
Central Administrative Tribunal,

Guwahati.

M ar‘
;@iﬁ:
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..~ GENERAL SECRETARY &

N .« JLCANTONMENT BOARD EMPLOYER UNION
o . SHILLONG, MEGHALAYA
‘e - . REGD. NO.: 85
Rel. NO. oo, - _ ;. .
. T ~ | IBQ Hov...2001..
TO ‘ a-’,r 5
?he Regional Labour“Commissioner (Centrall She
. RaJjgarh ROdd, Guwghati-3, J\;'
| L o . {9
Sub:- Illeghl termination. . . b

Respected Sir, B ' , e o
With due respect I have the honour to draw your kind J
\ attentlon and-lbterventlon on the facts and clrcumstances mentlone

)

below :- .
That Slr, as per the reCOrds subkltted by Smti, Amardeet

)
///Kaur, a reoldent of Dozen Llne,‘ hl]long ‘before thés Unlon that

} she had been worklng as a Sweeper in the Department of Geologlchl :
Survey of Indie under Admlnlutratlve Officer, Mineral D1v151on,

Shillong since 1985 without break. _ .' ‘

_ That Slr, ‘sometime on August 2001 her service was termina-
ted by the Department w1thout any satisfactory reason and as a :

result of such termlnatlon Smti. Amarjeet Kaur has been facing
tremendous trouble to maintain her family.

%% So Slr, I therefore, requestlng you to take necessary

\<§\\ step: to safeguard the interest of the worker and your

% kind cooperatlon will highly appreciable W et ”
58 @@@M Prployee Un!cm S"w ;

f\_r A..Y': e ,&

| X

Ve mdd 45

UL:. s

Thanklng Jou. o

i

,4?7 o : Your fal hfully, 7/
- S Sl [ Q/
A o : Gend: S) cretar :

, shlllong Cantonment Boaird’ Employee
‘ "Union, ohlllong. ' )




|

~ N048(2)/2002-a/A Dated the
To ,. : Coamen
Tho Searetary o ‘ 1 OGT c

Shears 8hakbl Bhawan
Bati MaxaaNaw Delhl

AE Lt Oy ] W e

ANNEXURE-B et

_ PALLURB OF COMCRLIATICN /A
;f ’gb,z Paﬂ; ",L o . ’
Qovernment of India

" Minlstxry of Lsbour
office of the Assistant Laboure Comnissionex(C)

[

)]

Governmant of Indie
Mings of Lahoux

Subjoesti~ Indusixial Liaute wvaer toxmination
~ from cezvice of Smte.Amarjeet Rour, | -
Hx.Jweopaer Ly the Managenmnt of L
(eologieal Sexvey o Indla, NBR,
shillonge

BAry

The Ceneral) Seevetary,Shillong Centonment Dosxd
Employaes Unionﬁshillnng ralsed an iaduat:ial Dispute vide
his letter No, Nl dnted 02,11,02 (Copy encloged in Anpexure I
ghstedsthat Smi,Your had hoon working ke Sweepor in the &
haonnthent of Geolngical Servey of Indle under Adninistrative
QL enx, Minaral navlslon,fhillong cince 100% without break |
snd Mmt.Koug hos heen tesminstes gﬁ the month of August,;2001
vi thout any reason; After that the Unisn 4ook up the matter
with 2&0 Management on soveral occorsions but hof positive
sosulh come onut which promptad them 10 pallugd the dispute,
g om recedpt of the dluputo. the mattex was

taken up with the Management snd edvised them Lo attond
this offiee for Joint digaussion/aunciliation and vaxious
dotos vinge2242402,1348402 3148402, 104640242 7¢02,848,02
and lantly 23.8.02 joint digcussion held Lut not broak througth
coudd be comtiaved oul of disuusslong o subnoguontly on
L1i¥g01;tl& Jissute siepoed in gonollistion and rocuarded

allue,

, The Wanagemnsnt tnstead of answering the motexiel
tach of tormingtion of Smt.Koux aimply polnted out vide ,
lattor Neo,8081/0 i?«:onhq =B 7 dated 20,3.02 (cop onﬁ?}nod
in Annexurce-1J) the nen applicaibiiity of Industrial Dispute
hot, 1947 wpon the entohlistinent ead as eyeh the Managamont.
fa%i thnt such cane of texmination cannod ke handled undor
1.D.Adt and request to diendseed the positiony

However, time to timo the representative of
Management atiended the gonclliation end stated Abet Hmt,Koux
wag employed Part time on contract basig ot a vete of
Bs, 600/ m por faomth =~ o0 7 -0t a cony of the nfticinl ordex

Con!:d.rr—"}/




L

Ydated 1142402 enclosed (Annenure«Ill)e The Management
never the fact of omployment of Smt.Kour for the

poetliod singe 1965 to August 2001, The Monagaman t did not -

st nny point of texm condradiated the ccatontion of the

Union regoxding the an'lw%mént deployment of S Kours

More aoy off De8,2002 the Mansgement reepresentative was in

a moad to concedo the demunds of the Unlon 19 deploy Smi.Koug
-for nod axceeding 119 days in & year L.0s Be10 days approxis
mately aw Gasual contzact baels and there hed been & ray -

of hono of ¢ ami¢able wetllement sftew 16 duxa from 8,8,2002
but Lnstly on 19,9.02 the Monegament threw the cold water

on. shelaggrdeve point and again zoll baek to thelr contention

- of namwappliOahilﬁtIanhﬁh@ I.D.AcE'47 upon the Geologleal
v .

(Appwds

Soxvey n? Indige Nu xallx the adi out offort Lu yresolve
the dispuds even ufber going auch abesd towerds sottlement
0 ontire exeorcise wenb on astyay ss busause Lhe Managesiont
wefuse to0 re-ihsidute Sut.Kour in to sexvices As guch ths
entive dispute/stringsnt affect put by tho cunailiaﬁioﬂ
gf{%gg@ did not £ind the fage vf euceass, vathor 1t was

Za X | v

Yooars falkhfully,
y "
(i Chakrobbxty )
Lf// Aasbtehah;ur Conmias lonox(C)

doyernment vi. faddnsdarahatl
Gopy to the following for Anformationa '

e Th@=ﬂoﬁo0¢(6),duwd\ativ

2% The Ueputy Dizector Ueneral, Ueologhoidl Sexvey of
India Norith Bastert Raeglon,Shillongs

35 Th Qeneral Seeretary, Ahilleng Cantonment Boaxd

Employess Uniongihillang. N.J~;“” ,,,,, \ -
' : ' Q/jl{/l,\,.-,_'_,,,..w---"'j" 8 >C/ 0\
JRE \ /b/f Asstt;Lahour_Commiusio 03(C)

govarnment. L. dndiasiveahnid

“ssuEp | |

{e xme
sujw“mmx£2? y

-
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pESal » o ! ANNEXV ﬂ.Ev/Q,
é . - _NO-1-42012/240/2002 - IR(CM-l) . -~
| “Government of India/f Bharat Sarkar B
e Ministry of Labour/Shram Mantralaya

\,_:‘_./% gemE -

New Deihi, Dated.:17/04/2003
ORDER

NO.. L-42012/240/2002 (IR(CM-1})) : WH,E‘R‘EAS the Central Govemmem is of the opinion that an
industrial dispute exists between the employers in relation to the management of Geological

Survey of India, and their workmen in respect of the matters specified in the Schedule hereto
annexed ; o : ‘ :

AND WHEREAS the Central vaernmén‘t considers it desirable to refer the said dispute for
adjudication; o

NOW THEREFORE , in exercise of the powers conferred by clause (d) of sub-section (1) and
sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 (14 of 1847 ) the Central
Government hereby refers the . said dispule for adjudication to the Industrial

Tribunal, GUWAHATI . The said Tribunal shall give its award within a period of three months,
- The Schedule

"Whether the action of the management of Deputy Dirécior General, Geological SurVey of

India (NER) Shillong in terminating the services of Smt: Amearjeet Kaur, Sweeper w.e.f. August
01 without observing the provisions of law and also denying for reinstatement is legal and
Justified? If not, to what relief she is entitled to?" ' :

L b

+(Kuldip Ral Verma)

DESK OFFICER

- T.No.-23001145
EMall-irdu@lisd.delhi.nic.in

Copy forwérded for necessary action ‘t‘d_ :

1. The P_residing Officer
Industrial Tribunal
Ambari (bye lane),

Near Jor Pukhuri, ’ = : r~
Uzanbazar DS/ ]
GUWAHATI-781001 //@\\\{\j‘//

* 2. The Deputy Director General, | ‘o /

Geologlcal Survey of India, _ w
North Eastern'Region, Shillong : '

SHILLONG(MEGHALAYA) -



?"w}f* 3¢<The Géneral Secretary, o , '
TN Shillong Cantonment Board Employees Union,
& Fhillong |

SHILLONG(MEGHALAYA) -

The parties raising the dispute shall file a statement of claim complete with relevant
documents, list of reliance and witnesses with the Tribunal within fifteen days of the receipt of
this order of reference and aiso forward a copy of such’ a statement to each one of the

opposite parties involved in this dispute under rule 10(8) of the industrial disputes (Central )
Rules ,1957. ! . :

4. Ministry of Mines,
New Delhi® -
Pincode - 110001

5. The Regional Labour CommissiO‘nér(Cé.ntra:!); GUW@HATI

6. The Assistant Labour Commissioner{Cen%mE)u GUWAHAT! wve.r.t his FOC Report
- No. 8(2)/2002-G/A Dated 10/10/2002 - \

7. Adjudication Folder.

8. CR Section., o ’

K\_.\\fwﬁm
(Kuldip Rai Verma)
DESK OFFICER
T. No.-23001145
EMall-irdu@lisd.delhi.nic.in

*BY REGISTERED POST
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COVERNMENT OF INDIA
comail ot gemsos Lo
Telegram @ LONURIL " LAET |
Fax : JIS2IMTI /22900 6
Telephone - 2252.7242 :

Noo...o f3/1(1643) /Luw=59/2002 oaten, 24 MR 2005
FROM: ' To:
THE DY. DIRECTOR GENERAL (PERSONNEL) ' _
GEOLOGICAL SURVEY OF INDIA S "
27,1 L. NEHRU ROAD ' 7 The Dy. Dirmctor doursl
KOLKATA - 700 016, Horth-Easrern Rejiol
: . 2edlogionl Burvey o [ndia,
shillong, |
|
: l
(Attei: Lwg K, saarmalki, Mden, officer, Ot.:.)i
' |

Sub:t Indugtrial dioﬁmtﬂ in respact of Sat, mrjou:!m.wx

regarding ughiviingint workers. o “1_
nefs Telaphonie dfsousnion of Shri K, Kharmeiki w..:l}
the unduraionad on 23,3,2005, s o 4

8ir, ; |
With reference te the chovwe menclonad discuszice, )
nlarifiantion regaxding letesi: circulur ci ban on engege s
cf Contingent Workers vax acujht £rom tha concarned estair-
Liatneas ¢f thig orfies., It h=s been indicated that. ¢
sireular dated 12th April, 1948 vus the latsst and copy ol
the mams is epclossd for psrugal and ready refarence, 3

This 18 for information and nucessury actlon, L2 ay|
o tas & . 1,!.

YO‘J"./I‘:,LH:‘:?M&’P, e, i‘
(e

{ NoN. CHAUDH! .r.a:r )
Law Officic

P@ | - £or Dy. Diregtor (Mmaral{p)
— !
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i
|
!
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certaln quarters with regard to strict inplementation of such -order s,

. Régierg/Divisiona,

. " = ’
35 FAN +81 33 Zzo6luZa w5 -u'.p-eﬂ;"? - ¢

.f,j*;\g?):t‘ " CEar ek .

GOVERNMENT OF INDIA
GEOLOGICAL SURVEY OF INDIA
| 4y CHOWRINGHEE LANE
lgs-f,ﬂ.?ga NT CALCUTTA « 16,

No. /A~12031/CM/1/83-85/17D, Vol'.II Dated, the -7 April, 1538

MEMCRANDU M

Sub :- Ban on engagenent of cpnt'iﬁgent workers on contimuous
basis, '

~ After the Ministry's instructions contained in thelr letter |
No,A~12034/10/80 M, II dt,3,8,87 that engagement of further contingeit,
employess showld not be.resorted to in Geological Survey of India _
vere commuicated to all concerned demi officially under D.O. Nos & L20)5/
CH/83-~85/17D dt,21,10,87 clarifications have been asked for fronm.

The fact is that ban on contimwous engagement of contingen:
wirkers in Geclogical Survey of India'already. cxdsts since 1.11.107°,
The strict implementation of ban orders have beon amphasized throu:h'
lnstructions issued from time to time, specéfically stating that an: !
vlolation thereof will be viewed sariously. The latest conmupicatio: |
wader reference i3, one in the series, comnming from the Govermment,

In this connection attention is invited to thic office cir rilier
¥0428(4)/77-78/17A (Ban) dt.8,6,78 on the subjcet, a copy of which .5
chclosed for convimence of roady reference, The instructlons contad 13
therein provide for puroly tamporery engagement of mazdoors (unskil .3
for short durations to moct the exigeneics of work in public intere;t,
and the procedure to be followed in this regard. The cdgencos are !
belng mot in termn of those orders which are atill in existenco, It
ie bowover, rciterated that any voilation of thesc ordoers and any -
ongagenent of contingent workers for regular types of §obs om
contimuous basd s will bo revicwed seriously,

——

Dircetor ( Administration )
for Dircctor “anorgl

. Geolopical Survey of India.
To

A1l Sr.DDC/DDG/Director/

Tefedey
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DETAI_I;S OF CONTRACTUAL WORK PERFO%{M‘ED BY SMT. AMARJEET KAUR
| | . |
‘ 1991 July-  month. ‘
1992 :  January- | month, 10 February to 10 March - 1 month | ' : ' .
1993 ;. October { 15 days, 1 to 5™ November- 5 days, 15-30 Novex%lb'e'r- 9 days, December- 20 days. -
1994 February- 20 days, March- 20 days, Ap]‘il-'?() days, Novcm:bcr- 19 days, December- 20 days.
1995 January- 20 days, February- 11 days, Aprl -16 days, May:QO days, June- 20 days; July- 24 days, August-
24 days, September-24 days, October- 24 days, December-24 da;vs. -
1996 :  January- 24 days, February- 24 days, March- 24 days, April- ’é4 days, May- 24 days, July- 24 days, August - ' ,
-24 days, Scptember- 24 days, October- 24 days, Névember{- 24 days, December- 24 days. -!"
1997:  April- 1 month, May- 22 days, June- 22 days, Julyy 22 (:Jays, August - 1 month, September - 22 days,
Qctober- 22 déys, November- 22 days, December - 22 days. .~ . ._
1998 - March- 22 days, April- 22 diys, May - 22 days, Junc- 1 month, Jjuly- 1 month, August- 1 ;nonlh, -
September- 1 month, October- 1 month, November- 1 month. ' : :
1999- . Janvary- 1 Monﬂl February- 1 month; March - 1 month, }\pril- 1 month, May- 1 month, June- | month, ”
Septembe1 1 month, Octobm I month, November- 1 month
2000: Jcmuary- 1 month, I‘ebruary- 1 month, March- 1 month, Apnl I montly, 11 July to 10 August-- 1 month, 11
August to 10 September- 1 month.,
2001: 22 May to 21 July- 2 months.
A’r
: v : |
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"#f. *\ ﬂtauemvmt choving detaiia of wogos fer the Month eof July %' ;
/ 19919 ef Mineral Physics Division, @S- He E-R, fhilleng: ST
J. '- i
|

81, He- ¥eme and werke . Tetal days Rato- Amcunt

1, 8stl - Amarjit Keure 1 Month: 150-00  150+00

'(Swe@per)' | (P-M) .
Tetal Ameunt- 150400
. - Rupees One hundred fifty only-

1, Above werker has been enganged as per th
————— ; . ¥ ;

file no 23/C-

e appreval obtained in -

Oﬁﬂu%'t fi/y/S
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IN THE INDUSTRIAL TRIBUNAL: GUWAHA'I, . - iy
REFERENCE NO, 9(C)003 i é
"Present -3 Shri B,Borah, - R . §
o Presiding Officer, » ‘ . z
Industrial Tribunal, Guwahati., ~ ° = % s S
: ; e

20 KRBXRAXX R ' ? e }
Bepos1tJ.on of witness No, 1 for the Management taken on i

oath/solemn affirmation on the 29-3=05 ,
My ‘name K. Khermalki, S/O. Lt. 'Saw}qn'ie"l‘
My age is 80 years, Resz.dence at Shilling- Khamalki Road

My occupation is - Administrative of ficer, Grade - 1
Geological Survey of India, Shillong,

/@\A\ m : I have serving in the Geologiaa 1 survey of

ndia at the Shillong for the last 28 years at present I

am serving  the Adm:.m.strative Officer, Grade—I I do not

know the workman. From the office records it reveals that

the workman was engaged in our office as sweeper during

leaVe vacancxes on several occasz.ons. She was nelther a
regular employee nor a casual employee, She was paid on '.
daily wage basis, 'I‘he workman was never gJ.ven any appointment
letter, The Deputj Dlrector Generaf of our office is the
appointing authority, Ext. 1 is a circular barn.ng appoinh'nent
~ of contingent workers, Ext. 2 is a letter of Director (Personal)
Geological Survey of India to the DDG Shil‘ltbng. Ext., 3. s

is relevant provision of the I.D, Act. Ext. 4 is the relemnt

|

Provision of Administration Tribunal. Ext. 5 the details Y

iy

of engagement of the workman along.with the payment vouchers,

X X ‘X~ X X

\)
M




§Y2~m

I do not know xx£ if any appointment letter

was issued to the workman or not, She was paid on daily

basis as per the rate prescribed by the Govt, of

Meghalaya. She was never paid any time scale. She was

given mo status of a temporary or casual enployee, I

do not know as to whether the workman belongs to S,C

category. No notice of temination was given to the
workman before her temination, I can not Say what the

Mineral Physics Deptt. does.I do not know whether any

regular sweeper was engaged.during 91-92, she wés engaged

on contract bagis. There isd no provision of Part time

work in our establishment, The workman was a‘worker

o~

on contract ¥sX® basis. There Was no written agreement

beEQéen the workman and our establishment. Iltﬂzgi“—

-~

the workman was paid a;@er provisions of the Minimum

Wages Act,

Sd/- K.Khormalki $d/~ B.Borah,
29-3-05 29=3-05
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IR THE LNDUSTRIAL TAZBUMALL IGUIMATL S CABGAM,
REFEREFCE K0, 2(C) 2003,

R

in the metter of an Industrial. Dispute betwesns -
* 5 L P :.:;_.Q T 3 0T, ]

mtia Amaxjeat Xeay S o

Ropresented by the Gaaem ﬁm SCETY

Centonment Board Emplos M

Shillng ® e2 0 o e o A:&Bfi@me '

The Dyeﬁimceox Goneral, R S
deolegical Burvey of zmem@ Wt
North Eestorn Feghon,

shﬁ.ll.ong i e o8 8 o %mmm&,

ey K l{ v L] ‘

N .. et & N .
&n P S YL s

" 7hie humble potition on behals
of ﬁw mmmeat above name&

¢ e e I

:t’zgasi: Raspmtﬁulig Shweth $e

1. N ‘ T"ﬁ&t ﬁw p@t&tﬁ.ﬂﬂ@t[ﬂm&gmmﬁ bega 0 smte that
BRI R TR

t.he petﬁti@n ﬁnr cbiection® fﬁl@ﬁ by the mr}mm ie mt

-minmm;le. '

én That the mﬁttﬁm mmagm@t. bags to stata that

‘che peti.tionﬁr manaaaaeat fi.leﬁ .ﬁﬁs writeen atamwt on

gmund of mai..ataim.m&ty of. the ‘inst cent caase/éis;mta

pending bafore thie ion'ble i‘:&bﬁ.m&l» that this Tribunal
L,h\aa no jurisdiction to adjudicate the instant case on the
! £ollovdng g'mmd_ﬁmng&ﬁ others,

. : _-‘.M “ ' a '4 e .

(a.) "7 fer that the Gwmgi@ﬁi Suway @f inéla is
? . ,mnf. ﬁﬂvv & I wonyix ih - ; - 4'. . .
: Gm‘em 5% i‘y.fm%:, nd Ees not eno o é@g%’a té@é\fiw »

of Induserial msp_um 21947 as per Section 2(a) of
- InGustrial Dispute Act.1947 as such this Tribunsl has no

a@ﬁtﬁeer&vz/" ¢

: Surisdiction,




;(b) Por that si.nﬂ@ the @e@i@g&@:ﬂ. Sumay of zn@ia

!

| bej.ng on &ndsapm&zm; and sovereign fun@tﬂoning D&pamnt
oF G::avm@f Ingia, ﬁw eotivitlos darrhed out by ®1is Depte.

e e

_f are ﬁzemﬁam m@% egmmﬂ Yy the Em@mﬁﬁ.aﬂ. Dispute Act.
! 1947 as. such this ﬁh&ma& has no jmﬁadietim,

- N@ -‘ ) .
f gc) ' Fcr that mﬁar @e&ﬁm w of the cemtmz AGHENS oo

,{tr*tim Tribunal act,1985, the ‘Cenersl Adnd.ni gtrative
‘ zmzimna& shall exercise all e furisdietion, pover ané
; em‘%;h@zifsy f.n mlaticm = mﬂmimm% end matvers mlating

Tt S g T i s

o mcmit:mmt o oil Indls sm:@ica@ @ any Civii 3@ vi.ce

—-——— ~WWMW"‘,,‘ L N S s . - .

of ﬁh@ Un&@ﬁ or G.i'@il Rogt m&"s the Unbon ete, as fm@a thi:ss
Tdbunal has- no jux&u&&ﬁt&m 18 m instant Gage.

| (A - . Ppor that the Gsx ia a Gap ,;” mém: the Central

Govtg ¢ thc: smj@&ﬁ matter izta '@m éﬂm&&w@ being matters

l
‘l relating o th e f:emiﬁaﬁiw of the mce of Smti.amaricet

Raurs the matter dses mot ﬁ&u mﬁar me jhﬂ&ﬁi@ﬁ.@ﬁ of

Industxial Tribmal o mitmm the service mattor wnder
the Central Gc»v%e _ '

(a) For that since e G5L L8 an in&epﬂn&"ﬁ. é@@mﬂt
\w'—-wm___ e e st o = e+ s

- of Govt,of Encﬁ.a, the MGE of termnation and mimstat@w

s s A s e

mant of Smtd. Amaxjeet Raur can m& be azid érate by ths,s

| oribunal,

- 34 "'hat; the petition@r hanagement begs to smm that

| .H ’e:hes manug@ncnt thﬁnﬁ all &m ﬁmmmw 83 amesuren
while ﬁﬁalzng thc Mtﬁm sﬁawz@t before %ﬂ.ﬁ;sdﬁm%&a )
.‘ ;ribunal ia au;gmsﬁ;@f %:’n@ @m& t&}@n izz the impemmt eape.

byt P ’@é

o4, 'mh@"’%e«@@ﬁd@mr/ﬁmagmmt begs o state -
H
L.f"?.;‘f%ft ﬁw M@E‘ﬁﬂ”@ is baﬁ in iaw as Lt has bemn mads

R e T




_ jt&ﬁtﬁg@&a

: Bumy o’ 1@&:&.&@1

wlthout epplying 4ts mind for the Infustriel Tribunal L
not the agpmpziémf@m‘ to adfudlcate the same,

8, T’haﬁ. me mmagmntfpetiﬁcnar begs to stats that
thea H@ner*a gnmnal ghould @&i&e Lhe qu,@?sﬂon of @&juéicam

tlon fs.mi, before c@iﬂg o mﬁ.m«m the &iamm in guestion,

6o that the mﬂdca&r{mm&gmmt begs © state that

the petitioner. may b@ in3de Bonafide ond for the ends of

in view of the above 'cﬂmstanc@sg
it is mm msp&etﬁxlly prayed that
the Mn‘*b}.e mamber of the Industrial
Tribunal would be pleased to doecide
ﬁ*xe @estion of adjudication ami also
to a@ni@u mcfche.z: ‘the &nstant case

“‘., L da mm&ustﬂ@lnispnm or not ¢o

- be arbltrated by ¢his Hontble Tribunal
for the ends of justica,

VERIFICATZIOHN

.

Ea Shri m&mr mmm@m:ﬁm&tﬁnmm&ve offieex:,

'Gs:a&e z & Heacx 05:'“ Bffic@pm oﬁ feate & Bawianie being asuthorise

to sion this pauf:iém by the memty Mmcmr Generasl Geologica

T 3

oFth Boitem E@gien sEast Khasi Hills Distrial

_Shillonggffieghalaya ﬁ@ hex:e%’y, solemnly d&zlam that the

221 petitions ma&a arn true 0 oy knowviedye, bolief and

‘ancmaﬁamcm& T;, s&gn thia mut&m @mws the 4th doy of

.:mn@‘ zoo@@ ,

;.
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BEFORE THE PRESIDING OFFICER, INDUSTRIAL TRIBUNAL, GUWAHATIL

The Presideiit,

Cat

Shiljung,

badds

Smt

Ref, Case No. 9 (C) /2003,

bmnént Employees Union,
g, fepreseriting,
Anlatjtt Kaur, Workman, A

Tertihated from Geological Survey of India,

Shillong,

veeeernn....Petitioner/Workman.

-Vrs-

Union of India ;representing by

The Dy. Director General, Geological Sutvey
of India, North Eastern Region, Shillong

and others.

cer-...... Management.

IN THE MATTER OF :

A REPLY TO THE PETITION OF THE MANAGEMENT CHALLENGING THE

1SDICTION OF THE INDUSTRIAL TRIBUNAL AND THE MAINTAINABILITY

OF THE SUNJECT REFERRED CASE.

The petition of the Petitioner most respectfully sheweth

.I.

j.‘l.‘

That the Petitioner begs to state that the petitioti of the Management dated
4.6.05 mentioned above is an afterthought appearance after completion of
their witness evidence and exhibiting of records -on adducing evidence and,
that too, on the face of the Objection Petition filed by the Petitioner detailing

the irregular, unlawful, whimsical, arbitrary arid unconstitutional activities of

- the Management and to produce certain essential and vital documents as

prayed for thereunder so as to establish the action committed by the
Management in terminating the workman’s employment after getting her
faithful, sincere and continuous service of 15 years rigbt from 1985. However
fot brevity and clarity of the case, as ordered by the Hon’ble Tribunal, the

submission of the Petitioner is as under :-

That the JURISDICTION- According to Coneise Oxford Dictionary means-
the administration of justice, legal or other authority, the Territory it extends
over. :

According to Wharton’s Law Lexicon- it means- legal auihon'ty; extend of

power, declaration of law. Jurisdiction may be limited either legal, as that of
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562 SUPREME COURT CASES (2000) 6 :

other relatives of the deceased such as parents and siblings. So far as relat
other than spouse and children are concerned there is a condition that

are dependent on the deceased employee for support has to be establishec
adducing reasonable proof to claim pension. Further the scheme of -grar.
pension is by way of exclusion of a relative mentioned in the earlier category
with reference to the one mentioned in the latter category. In the first place it
is to be established that there was no nomination in respect of any one of
them and that such person was a dependant of the deceased employee at the
time of the death. In the absence of such proof family pension cannot be
granted. Indeed whether a widowed sister, as in the present case, has her.own
source of income or was not dependent upon the deceased is a matter to be
established by adducing appropriate proof. However, none of the courts have
adverted their attention to this aspect of the matter, though the defence raised
by the appellants has been noticed. Thus we have no-option but to set aside
the decree passed by the wrial court as affirmed by the first appellate court
and the High Court in second appeal to the extent indicated above insofar it
relates to direction for payment of family pension.

7. This appeal is thus allowed to the extent indicated above setting aside
the decree insofar as it relates to the direction to grant of family pension and
in other respects remains undisturbed and the matter is remitted to the trial
court for fresh consideration on the question as 10 whether the respondent is a
dependant of the deceased employee so as to claim pension in terms of the
Rules which we have adverted to. Appeal is allowed in part. No costs.

(2000) 6 Supreme Court Cases 562
(BEFORE S. RAJENDRA BABU AND SHIVARAJ V. PATIL, 1)

LIFE INSURANCE CORPORATION OF INDIA :
AND OTHERS .. Appellants;

Versus
JYOTISH CHANDRA BISWAS .. Respondent.

Civil Appeal No. 4445 of 20007, decided on August 9, 2000

A. Constitution of India — Art. 226 — Maintainability — Delay/Laches
— Pursuant to departmental enquiry, Development Officer of LIC found
guilty of unauthorised absence from duty for a long period (61 days in this
case) and consequently dismissed from service — Five years later, he
unsuccessfully seeking re-employment in LIC — One year later, without
any explanation for the inordinate delay of six years, he filing a writ petition
to challenge the termination of his service — In such circumstances, the
Single Judge rightly dismissed the writ petition — Division Bench erred in
terming the Single Judge’s order to be laconic and on that ground reversing
the same — Service Law — Life Insurance Corporation of India (Staff)

+

: From the Judgment and Order dated 3-10-1999 of the Culeuta High Court in FMA No. 37 of

h

LIFE INSURANCE CORPN. OF INDIA v. JYOTISH CHANDRA BISWAS 563
(Shivaraj V. Patil, J.)

Regulations, 1960, Regn. 12— Dismissal from service — Writ petition
against — Effect of delay/laches — Service Law — Writ petition  (Para 6)

B. Constitution of India — Art. 226 — Pleadings — Non-existent plea
— Omission to consider — Effect if any — Single Judge of High Court
upholding the order of dismissal of the writ petitioner from service —
Division Bench reversing the said order and holding that the writ petition
ought to have been allowed only on the ground that the order of dismissal
having been passed by the appellate authority, the writ petitioner was
deprived of the right to appeal — Such a ground not having been taken in
the writ petition or in arguments, such order of the Division Bench, held,

bad — Service Law — Dismissal from service — Life Insurance
Corporation of India (Staff) Regulations, 1960, Regns. 39 & 40 (Para 6)
C. Constitution of India — Art. 136 — Costs — Circumstances

warranting award of, to the losing party — Writ petition of the respondent
dismissed Development Officer of LIC dismissed by Single Judge but, in
appeal, allowed by Division Bench — During the pendency of proceedings
before High Court, respondent superannuating — In such circumstances,
and also keeping in view that the respondent was dismissed 31 long years
ago and was also deprived of other benefits, Supreme Court although
allowing LIC’s appeal, awarding Rs 25,000 as costs to the respondent —
Practice and procedure N (Paras 7 and 8)

Appeal allowed H-M/22919/Corr-39/CL

Advocates who appeared in this case :
Harish N. Salve. Solicitor General (K.K. Sharma, R. Rahim and Kailash Vasdev.
Advocates, with him) for the Appellants; . '
A.K. Ganguli, Senior Advocate (Pradyut K. Saba, Chanchal K. Ganguli and Asis
Mathew. Advocates, with him) for the Respondent.

The Judgment of the Court was delivered by

SHIVARAJ V. PATIL, J.— Leave sought for is granted.

2. Life Insurance Corporation of India and its officers have brought this
appeal to this Court aggrieved by the judgment dated 8-10-1999, passed by
the Division Bench of the High Court of Calcutta. The relevant facts, which
are necessary for the disposal of this appeal, are the following:

While the respondent was working as a Development Officer in Life
Insurance Corporation of India at Calcutta (for short “the Corporation™), a
charge-sheet was issued to him on 15-2-1968 alleging that 'he remained

unauthorisedly absent from his duties for a total number of 61 days between

the period 18-10-1967 10 13-2-1968 and that he remained absent from his
station at Calcutta during the said period without prior permission of the
authorities. He was directed to submit his written statement to the said/
charges. Accordingly, he submitted his reply in writing. Thereafter, 9)
Divisional Manager, Calcutta of the Corporation was appointed as eng”
officer 1o inquire into the said charges levelled against the respondey
enquiry officer, on the basis of evidence, found the respondent guily’
the charges. The Zonal Manager being the disciplinary authority ¢C




564 SUPREME COURT CASES (2000) 6 SCC

with the findings recorded by the enquiry officer issued a communication
dated 15-11-1968 to the respondent stating that he proposed to dismiss him
from service and directing him to show cause within 21 days as to why the
proposed punishment should not be imposed. The respondent made a further
representation dated 11-1-1969. The Zonal Manager having considered the
representation passed the order dated 28-1-1969 dismissing the respondent
from service of the Corporation with immediate effect finding that there was
nothing new in ‘the said representation of the respondent dated 11-1-1969.
The respondent having kept quiet for a period of about five years, however,
by his letter dated 9-1-1974 in addition to other contentions requested for his
re-employment in the Corporation. The Corporation. by letter dated 15-2-
1974 (Annexure P-5) informed the respondent that as per Regulation 12 of
the Life Insurance Corporation of India (Staff) Regulations, 1960 (for short
“the Regulations”) no person, who has been dismissed from the service of the
Corporation, shall be re-employed. Thereafter, the respondent filed the writ
petition in the High Court on 25-3-1975 questioning the validity and
correctness of the order of termination of his services and for consequential
reliefs. The learned Single Judge dismissed the said writ petition observing
that:

“On a careful consideration of the records and proceedings in the
instant case, it appears t0 me that the impugned order and the
proceedings in which it was passed do not ex facie suffer from any
defect. It also does not appear that the said order was passed in violation
of the principles of natural Jjustice. On the contrary, it appears that the
petitioner was given an opportunity at every stage of the inquiry to make
his representation. The allegations of mala fide and erroneous procedure
followed, urged by the petitioner in his application, in my view, have
little force. In any event, it appears that the petitioner is guilty of
unreasonable delay and laches inasmuch as he has sought to impugn the
order of dismissal passed in January 1969, in March 1975. There is no
explanation for this delay.”

3. The respondent took up the matter in appeal before the Division Bench
of the High Court, which was allowed. The Division Bench noticed that the
respondent in_the meanwhile had superannuated and directed that he should
be deemed to have continued in service till his age of superannuation and
would be entitled to the terminal benefits together with compensation of
Rs 25,000. In the order the Division Bench has stated thus:

“The learned trial Judge by a laconic order dismissed the application,
inter alia, holding that the petitioner is guilty of unreasonable delay
without explaining the same. As regards the other findings, no reason has
at all been assigned nor the contention of the appellant to the effect that
the Zonal Manager being the appellate authority, he could not have acted
as a disciplinary authority had been taken into consideration.”

The Division Bench alea mhcarad ol oeon. P .
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disciplinary authority as a result whereof the appellant had been deprived of
aright to appeal.

4. It was pointed out to us that the respondent had not raised this ground
before the learned Single Judge and as such no fault could be found with the
order of the learned Single Judge. It was further urged on behalf of the
appellants that the learned Single Judge was right and Justified in dismissing
the writ petition on the ground of delay and laches when there was absolutely
no explanation whatsoever for inordinate delay of about six years in filing
the writ petition; the respondent either had accepted or reconciled with the
order of termination of his services by keeping quiet for a period of five
years and thereafter seeking for his re-employment in the Corporation.

S. Submissions were made on behalf of the respondent supporting the
Judgment under appeal. Further our attention was specifically drawn to
Regulations 39 and 40 and Schedule I to contend that the Zonal Manager
being the appellate authority ought not to have passed the order of
termination of services of the respondent, depriving him of a right to appeal.

- 6. The order terminating the services of the respondent was passed on
28-1-1969. The writ petition was filed challenging the said order on 25-3-
1975, almost after a period of six years. There was no explanation in the writ
petition whatsoever for this inordinate delay. The respondent sought for his
re-employment in the Corporation by his letter dated 9-1-1974 almost after a
period of five years from the date of termination of his services. It only
indicated that he accepted the order of termination of his services, if not
expressly but impliedly. In the writ petition no ground was raised as to
deprivation of a right of appeal to the respondent against the order of the
termination of his services. It is not the case of the respondent that he was
denied any opportunity offending principles of natural Justice. An inquiry
was held pursuant to the charge-sheet; witnesses were examined; and even
the respondent examined three witnesses on his behalf. The enquiry officer
looking to the evidence brought on record found the respondent guilty of the
charges. It was also not shown that any prejudice was caused to him in the
inquiry. The disciplinary authority concurring with the findings recorded by
the enquiry officer, after giving further opportunity 10 the respondent, passed
the order terminating the services of the respondent. These being the facts
and circumstances of the case, in our opinion the learned Single Judge was
right in dismissing the writ petition. We find that the order of the learned
Single Judge is a detailed and considered one. We find it difficult to accept
the observations made by the Division Bench of the High Court extracted
above that the order passed by the learned Single Judge was laconic. When
there was no explanation whatsoever given by the respondent in the writ
petition for delay of about six years, the learned Single Judge was right in
saying so and dismissing it When the oranmd ther b oo S
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whatsoever in support of his judgment in this regard. We fail to understand
how such a non-existing ground could be considered by the learned Single
Judge:

7. The respondent having attained the age of superannuation retired
during the pendency of - proceedings before the High Court and had
succeeded before the Division Bench of the High Court. Having regard to the
facts and circumstances of the case and that he was dismissed from services
as early as in 1969 and was also deprived of other benefits, we think it is just
and appropriate to award costs to him.

8. Thus viewed from any angle the judgment of the Division Bench

under appeal cannot be sustained. Hence the appeal is allowed, the judgment

under appeal is set aside and the appellants shall pay costs to the respondent
quantified at Rs 25,000.

(2000) 6 Supreme Court Cases 566

(BEFORE V.N. KHARE AND S.N. VARIAVA, JJ))

AJAIB SINGH AND OTHERS Appellants;

Versus
TULSI DEVI (SMT) Respondent.

. Civil Appeal No, 11941 of 19957, decided on August 2, 2000

A. Specific Relief Act, 1963 — S. 16(c) — Readiness and willingness to
perform obligations under agreement — Held, on facts, could not be said to
have been proved where the record clearly showed that respondent-plaintiff
had not made all the necessary instalment payments under the agreement
— More so, when respondent-plaintiff had made averments without regard
to the truth — Agreement in this case (i) was for transfer to respondent of
one part of suit property, which was originally allotted to appellant by
Govt.; transfer to be carried out after full payment to Govt. from funds
supplied by respondent; (ii) provided for loan to appellant to pay for the
second part of the property; and (iii) included a condition that second part
of property would also be transferred to respondent in case loan or any
instalment not repaid — The fact that Govt. did not terminate the contract
on account of non-payment, held, would have no bearing on the fact of
respondent not having performed her obligations under the agreement —
High Court erred in affirming the decree for specific performance awarded
by trial court to the respondent

B. Equity — Equitable Relief — Person making averments as per
convenience without regard for truth, held, would be precluded from
getting equitable relief

The predecessor-in-interest of the appellants, S, a displaced person from
Pakistan had been allotted two properties (Nos. M-67-A and M-67-B) in New
Delhi by the Govt. in 1955. The Govt. offered to sell the properties o S fixing
the ‘purchase price at Rs 8080, which was to be paid in a lump sum or in
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instalments. In 1959 the Govt. issued a final demand notice seeking payment. As
S did not have enough money to make the payment, he entered into an
agreement with the respondent, 7, under which: (i) T was to purchase No. 67-B
for Rs 5000 plus- arrears of rent due to the Govt.; ownership was to be
transferred to T immediately after it was transferred to S, upon payment of the
price to the Govt; (ii) § was given Rs 3000 to enable him to pay the first
instalment; (iii) the amount of Rs 3000 was to be treated as a loan repayable in 5
yearly instalments; (iv) in case S failed to repay the loan of Rs 3000 or any
instalment remained due after 30 days’ RAD, the entire amount or the balance
due would become payable at once; and (v) if within 15 days the amount or such
balance was not paid Property No. M-67-A had to be transferred to the
respondent, 7.

S then entered into an agreement with the Govt. on 30-12-1959 in which the
mode of payment and the amounts due, for the two properties, including interest
were set out. S was to pay a sum of Rs 8108.70 with interest in 7 yez}rly
instalments; the first instalment was due on 22-6-1960. On 20-12-1964 S died,
survived by the appellants. . :

In 1968 the respondent filed a suit for specific performance claiming- the
transfer of Property No. M-67-A, contending that S had not repaid the loan to
her. The plaint clearly stated that the respondent would become entitled to the
transfer “on payment of the money due to the Govt.” The respondent-plaintiff
averred that she had made all the necessary payments and also that she had made
the last payment on 2-12-1965. .

The appellant-defendants contended in their written statement that the
respondent had not made any payment sincc the death of S; that since then the
wife of § had made all the necessary payments. At the trial the appellants clearly
cstablished, on the basis of the testimony of a clerk from the appropriate govt.
department that a sum of Rs 2221.10 had been paid on 25-3-1968.

The trial court however decreed the suit for specific performance. The High
Court dismissed the first appeal, even though the appellants had produced the
receipt for the payment made on 25-3-1968.

Allowing the appeal with costs throughout, the Supreme Court
Held :

The evidence coupled with the admitted position that the last payment.was
made by the respondent-plaintiff on 2-12-1965 and the -evidence of the
respondent’s husband clearly established that the respondent-plamuf_f had not
performed her obligation and had not made all payments as was required to be
done under the agreement. Under the circumstances it could never have been
said that they were always ready and willing to perform their part of the
agreement. (Para 6)

It is clear that the respondent-plaintiff is making averments as are
convenient to her without any regard for truth. This conduct would preclude the
respondent from getting any equitable relief. However in this case even
otherwise it is clear that the respondent had not performed her part of the
agreement. Thus there never was any readiness and willingness. She could thus
not get specific performance. (Para 9)

1€ thora 10 nan.mavmeant then it ~anld nat he caid that the reenondent had
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disclose all primary facts so as to enable the
assessing officer to effectively make the as-
sessment and to highlight that mere produc-
tion of account books and records without
drawing the attention of the assessing author-
ity to the relevant primary facts would not
amount to full and true disclosure of all mate-
rial facts necessary for assessment. Thecase
involved Section 34 of the Income Tax, 1922,
the language of the explanation thereof, how-
ever, being in parimeteria with the explana-
tion under the third proviso to Section 18(1)
1 the instant case. The Apex Court, how-
ever, held that the explanation did not cast
only duty on the assessee to disclose an in-

ference drawable by the Income tax officer

from the material facts furnished.

31. As noticed hereinabove, it has not been
the stand of the Revenue at any stage of the
proceeding that the petitioners had omitted
to disclose {ully and truly the primary facts
bearing on the sales turnover involved.
Though, there is no dispute withregard to the
legal principles enunciated in the above deci-
sion, the same in my view, has no application
in the facts of the instant case to further the
case of the Revenue.

32. The expression “reason to believe” as
appearing in Section 147 of the Income Tax
Act, 1961 was analyzed by the Apex Couit
in the Income Tax Officer, Calcutta and Oth-
ers, (supra). The legal exposition articulated
in the above decision is contained in the fol-
Jowing extract therefrom :

RISUPRRY As stated earlier, the reasons for the

formation of the belie{ must have a rational con-
nection with or relevant bearing on the forma-

.
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between the material coming to the notice of §

the Income Tax Officer on the formation of his
belief that there has been escapement of the

income of the assesse¢, from assessment in the;-

particular year because of his failure to disclose

fully and truly all material facts. It is no doubt

true that the court cannot go into the sufficiency
or adequacy of the material and substitute its
own opinion for that of the Income Tax Officer
on the point as to whether action should be
initiated for reopening assessment. As the same

time we have to bear in mind that it is not any

and every material, howsoever vague and in-
definite or distant, remote and ar-fetched, which

would warrant the formation of the belief relat- " §
ing to escapement of the income of the asses- -

see from assessment.”

33. Applying the above test in the present - :
setting of facts, [am of the considére_d opin- §
ion that the purported basis of reopening the’§.
assessment of the petitioners under Spgtio,éi't‘ 1
17(4) of the Act could not have generated &
the belief that the petitioners’ turnover per- i
taining to sale of onion during the assessment | 3
year in question, had escaped assessment4o ]

tax. No rational connection between the a\j

erage whole sale market price on the basis of

the data furnished by the Chambers of com

merce and the Whole Sale Onion Dealgrl, !
Association and the petitioners’ sale transagy

tions is discernible for the purpose of comr;
puting their tax liability. The average whole

. . - 1
sale market price so gathered cannot in th%

3

facts of the present case conclusively displageﬁ L

the petitioners accounts/ records in support 0k
. - S

the sale transactions during the relevant pe.

riod. The respondent authorities in my view,

failed to discharge their burden to justify

assessment of the petitioners tax liabilityin el

touchstone of the directions of Section 185

NI o r camn gt ONYI YOO OR,

1
tew s

P
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wrong premises, legal as well as fac-
\us vitiating the impugned orders ofre-
nent by anincurable illegality. The statu-

_wry appellate authorities also were unmind-

ful of the true purport of the taxing provisions
of the Act and proceeded on the basis that
he petitioners’ sales turnover were comput-
able on the average whole sale market price
structured on the materials furnished by the
Chambers of Commerce and the Whole Sale
Onion dealers Association without reference
to the actual sale transactions effected during
the relevant period.

34. In the above view of the matter, the
impugned assessment orders as well as the
orders of the statutory appellate authorities
fgfened to above being in contravention of
the letter and spirit of the Actand the Rules
are unsustainable in law and are hereby set
aside and quashed. Consequently, the peti-
tioners are allowed. No costs.

.~ 2005 (4) GLT 29

< "(BEFORE B.P. KATAKEY, J)
AIZAWL BENCH

BB, LALZAWMLIANA & ANR.

i . PETITIONERS
gor . ~VS-
IZ{.‘ORAM PUBLIC SERVICE COM-
SION & ORS. ..RESPONDENTS
‘.. WP.(C)No. 84 of 2003

.. Decided on 27. 6. 2005

(HC)Z‘?(
method of assessment—PSC ‘assesslifg '
the suitability on the basis of the service
records by giving its own grading on the
basis of ACRs—Gradings given in ACRs
are not binding on the PSC and it is to
make its independent assessment on the
basis of the ACRs—Gradings given by
PSC are not open to judicial review un-
less the same are arbitrary, malafide or
in violation of service rules.

Mizoram Food & Civil Supplies De-
partment (Group ‘A’ posts) Recruitment

" Rules, 1991—Selection to the post of

Assistant Director—Petitioners who

AWere senjor to respondent No. 6 in the

feeder cadre were superceded by him as
he was given higher gradings by the PSC
than the petitioners—Petitioners chal-
lenging the selection of R6 over them on
the ground that the gradings of the ACRs
were not altowed to prevail——Held, PSC
is to make its own independeut assess-
ment on the basis of ACRs and the
gradings in the ACRs are not binding on
the PSC. ...Para16,17,18
In the selection post like the post of Asstt. Di-
rector/Sub-divisional Food & Civil Supplies Officer,
the MPSC is to make independent assessment of
the suitability of the candidates on the basis of the
service records. The grading given by the depart-
ment in the ACRs is not the deciding factor. The
MPSC has to give its own grading on the basis ¢f
the ACRs of the officers for the relevant years. The
grading given by the MPSC is not open to the judi-
cial review by a writ Court in exercise of its jurisdic-
tion under Article 226 of the Constitution as Wi
Court can not sit on appeal over the decision of the
MPSC, whichis a Constitutional authority, unless
such decisions are arbitrary or malafide or inviola-
tion of = evant Service Rules. The writ peti-
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respondent No. 6 on the ground of arbitrariness or
malafide or violation of Rules. That being the posi-
tion selection by MPSC is not open to judicial re-
view by a writ Court under Article 226 of the Con-
stitution of India. ..Para 17

(B) Constitution of India—Art. 226—
Delay—Petitioners challenging the pro-
motion of R6 to the post of Assistant Di-
rector, Food & Civil Supplies after a de-

" lay of four years—Meanwhile petition-

ers also getting promoted as Assistant
Director—Main purpose of challenge
being seniority over R6—Delay of four
years held fatal.

2001(3)GLT 134 followed.

, ...Para19,23
Cases referred : Chronological Paras
1. 1983 (3)SCC284 :Y.V.Rangaiah & Ors. Vs. J.

Sreenivasa Rao & Ors. .5
2. 1997 (2)GLT 213 : M/s. Apollo Machinery Mart
. & Ors. Vs. State of Assam & Ors. .4
3. 1997 (2) GLT 301 : Md. Momin Ali Vs, Commis-

sioner, Gauhati Municipal Corporation & Ors.;
4

4. 1997 (10) SCC 419 : State of Rajasthan Vs. R.
Dayal & Ors. . S

5. 1998(2)SCC523:B.S.Bajwa & Anr. Vs. State of
Punjab & Ors. .6

6. 2001(2) SCC 259 : K.Thimmappa & Ors. Vs.
Chairman, Central Board of Directors, State

Bank of india & Ors. LA
7. 2001(3) GLT 134 : Dhiren Dutta Vs. NEEPCO &
Ors. .23

Advocates appeared for the Petitioners :
Mr. C. Lalramzauva, Mr. A.R. Malhotra & Mrs. R.

Lalduhami -
Advocates appeared for the Respondents :
Mr. S. Pradhan, Mr. N. Sailo & Mr. M. Zothankhuma.

JUDGMENT & ORDER
B. P KATAKEY, J-~
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plies Department, have filed the present writ
petition praying for setting aside the recom-

mendation dated 25.01.1999 issued by f

Mizoram Public Service Commission, notifi-
cation dated 10.2.1999 issued by the Com-
missioner to the Government of Mizoram
Food & Civil Supplies Department promot-
ing the respondent No. 6 to the post of Sub-
divisional Food & Civil Supply Officer, the
final seniority list of Assistant Director/Sub-
divisional Food & Civil Supply Officer d'ated '

29.6.1999 and the communication dated; j

5.5.03 issued by Deputy Secretary Mizoram
Public Service Commission to the under Sec-

retary Government of Mizoram, Department {f = .° '
i Civil Supplies Officer were published by the

of Personal and Administrative Reforms, re}

jecting the proposal submitted by the Depax'tj-T § b
ment to review the matter and also claiming {.
retrospective promotion to the post of Asstt 1
Director/Sub-divisional Food & Civil Sup; {t
ply Officer from the date of promotion ofre-If =
spondent No. 6 and fixation of their seniority(l- said post of Asstt. Director/Sub-divisional

- over the respondent No. 6.

2. The fact in briefis thaton 31 .1.98 and}

vacant. The Government in terms of the proz} 1

Divisional Food & Civil Supply Officers fel ‘i 15
vision of Mizoram Food & Civil Suppliéf_ 1

i 2t

selection post and to be selected by the Pllb,g

- —~ S UUTIL TP I S Bpoger |4

T R Y e e i rm i miradil

B ]
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o d M. sl el e piilimre | i3t
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ing was pending against the writ petitioner
No.1, the Public Service Commission with-
out following the sealed cover procedure has
considered the cases of all such Inspectors,
including the petitioner No. 1, for promotion
to the promotional post of Asstt. Director/
Sub-divisional Food and Civil Supply Officer
and recommended the names of the respon-
dent No. 6 and one Rochungnunga for the
purpose of promotion vide communication
dated 25.1.1999. Accordingly orders of pro-

* motion was issued on 10.2.1999 promoting

the said two persons, which includes the re-

" spondent No. 6. Thereafter final senjority list

of the Asstt. Director/Sub-divisional Food &

Department on 29.6.1999 placing the respon-
dent No. 6 at serial No. 10 and in the said list
the names of the petitioners did not find place
as they were not promoted to the said rank
till then. The petitioners were prornoted to the

§ Food & Civil Supplies Officer vide order
B i.dated 12.9.2002 on the recommendation of
31.3 98 two postsof the Asst. Director scubd g;ﬁlgp Public Service Commussion. Thé petitioner

_ »glong with another on 9.2.1999 filed a repre-

'§ghx_1_t_z_1t.ion before the Director Food & Civil
Supplies questioning the recommendation of
rathe Public Service Commission Dated

Department (Group ‘A’ Posts) Recruitmenti@ s

Rules, 1991 (hereinafter referred to as 19?}} 5 '2&;1-1999 and the same was forwarded by

Rules) forwarded names of 7 Inspectors ‘gfai ! the Director to the Secretary vide Communi-

~ Food & Civil Supplies including the prese_ﬂ f 1_?%‘-.‘.99. dated 24.2.1999 and ultimately to the
petitioners and respondent No. Gtothe Put;;g;

lic Service Commission for the purpose off ‘7‘ 9&%9}‘ dated 19.3.1999. The petitioner No.

Al l:')g

selection to the said posts. The said posts are4

blic Service Commission vide Communi-

‘, dir lapsc of more than three years from
éak his earlier representation, submitted
T representation date his earlier repre-

o
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dated 12.11.2002, after his promotion to the
rank of Asstt. Director, again questioning the
order of promotion of the respondent No. 6
dated 10.2.1999 on the ground that his case
for promotion was not considered by the
D.P.C. and the sealed cover procedure was
not adopted as the departmental proceedihg
wag~ pending against him at the relevantpoint
of ime and also claiming seniority to the post
of Asstt. Director over the respondent No.
6. Similar representation was filed by the other
petiti oner along with another on 27.11.2002
questioning the recommendation dated
25.1.1999 and the promotion of the respon- |
dent and others dated 10.2.1999. The Un-
der Secretary Government of Mizoram, Food
and Civil Supplies Department, thereafter on
31.1.2003, after lapse of almost four years
from the date of promotion of the respondent

~ No. 6 submitted a note to the Under Secre-

tary DP & AR (G.S.W.) who vide Commu-
nication dated 5:2.03 forwarded the sa:i.d note
to the Public Commiission. In the said note it
was mentioned that the M.P.S.C. has failed
to follow the procedure prescribed by the
Government of Mizoram vide office memo-
randum dated 3.9.1998 while making the se-
lection and recommendation on25.1.1999.
The M.P.S.C. vide communication dated
5.5.03 rejected the proposal submitted by the
department requesting review of the recom-
mendation for the promotion dated 25.1.1999
and hence the present petition.

3.1 have heard Mr. C. Lalramzauva,
learned counsel for the petitioners, Mr. S.
Pradhan leamed counsel appearing on behalf
ofrespondent No. 1. M PSS Mr N Sails
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respondent No. 2 and Mr. M. Zothankhuma
learned counsel appearing on behalf of re-
spondent No. 6. '

4. Mr. C. Lalramzauva, learned counsel
for the petitioner has submitted that the Gov-
ernment of Mizoram has issued the office
_ memorandum dated 3.9.1998 lying down the
procedure to be followed by the Departmen-
tal promotion Committee (D.P.C.) while con-
sidering the cases of the officers for promo-
tion to the next higher rank and also giving
the guide lines as t0 how the objective as-
sessment of suitability isto bejudged by the
D.P.C. According to the learned counsel the
said guidelines having coming into force with
immediate effect, the DPC is required to fol-
low the same in respect ofthe selection made
byitafter3.9.1 998. Mr. Lalramzauva relying

on the guide line 3.5 (i1) has submitted that
since the post of Asstt. Director/Sub-divi-
sional Food & Civil Supplies Officer isinthe
lével of Rs. 2200-4000 and as, for the pur-
pose of promotion from the post of Inspec-
tor to the said post of Asstt. Director the re-
quired qualifying length of service 1s ten years,
the DPC is required to take into consider-
ation the ACRs of ten years and only, if out
of thé said ten years a junior Officeris graded
by the DPC, as very good in eight years in-
cluding the last one, then only he can super-
sede his senior Officer in the matter of pro-
motion, otherwise the seniority will prevail.
According to the learned counsel, itis evi-
dent from the minuies ofthe selection com-

N 1 lim O amrian (AN
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the last one and therefore, though the overall-}

- . 5, Mr. S. Pradt
grading was given as very good by the han, the learned counsel

appearing on behalf of the M.P.S.C., has sub-
mitted that the office memorandum dated
3.9.98 is not applicable in the instant case as
the vacancies for which the selection was
conducted by the M.P.S.C. in the year 1999
occurred on 31.1.98 and 31.3.98, as the said
office memorandum came into force 6nly on
3.9.98. According to the learned counsel, the
office memorandum dated 17.7.96 lying to
the procedure to be observed by the DPC is
- applicable in the instant case as during the
. continuation of said office memorandum the
. wvacanciesin the rank of Asstt. Director, which
- were filled by vide order of promotion dated
10.2.99, occurred. Mr. Pradhan learned
. counsel has submitted that the MPSC is re-
quired to give its own grading by taking nto
account the ACRs of the relevant year, as the

eden i Lo

to be superceded by the respondent No. ) |
as he was graded very good in respect of{.
seven years only, by virtue of guideline 3.5 §
(i1) and hence the selection of the'respond'en?"_ 1‘
No. 6 over the petitioners are bad in law as|
the petitioners are admittedly senior in the ranl%‘ﬂ |
of Inspector and they were graded as goo'(‘f i
bythe M.PS.C., which was the bench markE‘ ‘
fixed as per the guidelines. According to the§ -
RE)
learned counsel though the petitioners werg,‘: 1
subsequently been promoted to the rank of§
Asstt. Director vide order dated 12.9.2002°F
the necessary directions may be issued to hoid §
the review DPC, as M.P.S.C., while select:) i
ing the respondent No. 6 has not followed §
the guideline dated 3.9.1999 and also to dxs
rect respondents o fix the semgnity of et post is selection post and the MPSC is 1o
tioners over the respondent No. 6. Refemng " select the person suitable for promotion 0
to the question of delay, raised by the respon; & ‘ :

. . : g - thepost Asstt. Director. The MPSC has fol-
dent in their affidavit, the learned counsel fq; -+ . lowed the guideline No. 3.5 (i) of the office

the petitioner, has submitted that as their filt - memorandum dated 17.7.96 were the bench
damental rights has been violated, delay sh marks has been fixed aé “vexy gbod’ for t;c

not oe a ground inrefusing the relief to whi purpose of promotion of group B, Group A

.. . )

the petitioners are entitle to. The leamed cott Wg ‘

i SRR © post and respondents No. 6 having been
-.graded as ‘very good” and the petitioners as

sel in support of his contention has plac
“good’, respondents No. 6 was selected for

reliance on a decision of the Apex Courti}‘n .
K. Thimmappa & OFs. Vs. Chairman, Cer B )
PP ; jthe purpose of promotion, though he s junior
Lto the petitioners. According to the learned

iral Board of Directors, State Bank ofr‘n‘-w
dia & Ors.; veported in 2001(2) SCC 252
and the decisions of this Court in M. Apoll

Machinery Mart & Ors.. Vs. State'JE
Assam & 20 Ors.; reported n 1997 (2) G
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interfered in the only such selection is made
arbitrarily or malafide. There being no allega-
tion of arbitrary action or malafide exercise
of power, the writ petition challenging the se-
lection made by the MPSC is not maintain-
able. The further submission of the learned
counsel is that the writ petition is also hable to
be dismissed on the ground of delay, as the
petitioner by filing the writ in the year 2003
has sought to challenge the recommendation
of the MPSC dated 25.1.99 and the conse-
quential promotion of respondent No. 6 and
also the seniority position. Mr. Pradhan in
support of his contention has placed reliance
on the decision of the Hon ’ble Supreme Court
in Y.V, Rangaiah & Ors. Vs. J. Sreenivasa
Rao & Ors.; reported in 1983 (3) SCC 284
and State of Rajasthan Vs. R. Dayal & Ors.;
reported in /997 (10) SCC419.

6. Mr.N. Sailo, learned State counsel ap-
pearing on behalf of the respondent No. 2 to
5, has submitted that the respondent No. 6
was promoted to the rank of Asstt. Director
vide order dated 10.2.99 in terms of the rec-
ommendation of the MPSC dated 25.1.99
and therefore, the promotion of the respon-

.dent No. 6 may not be interfered with by this

court at the instance of such belated petition
filed by the petitioner. The further submission
of the learned counsel is that MPSC has to
make an independent assessment of the
ACRs of the candidates who come within the
zone of consideration and has to judge the
suitability of the candidate for the purpose of
promotion to the said group A post of Asstt.
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dents No. 6 unless such action s arbitrary or
malafide. According to the Jearned counsel
since the writ petitioner has notalleged any
arbitrariness or malafide in the selection, the
writ court may not interfere with selectionmade
by MPSC and that too after Ala"Tpse of four
years. The learned counsel in support ofhis
H contention has placed reliance dp adecision
: of the Apex Courtin B.S. Bajwa & Anr. Vs.
State of Punjab & Ors., reported in 1998
(2) SCC 523. o
7. Mr. M. Zothankhuma, learned counse!
| appearing on behalf of the respondents Ne.
' 6 supporting the arguments put forwarded by
the learned counsel by the respandents No.
1 and respondents No. 2 to. 5, hé}s- also sub-
mitted that office memorandum dated 17.7.96
is applicable in the instant case, which was
followed by the MPSC, as the vacancies
which were filled up, ocg:urred prior to the
instance of office memorandum dated 3.9.98.
According to the learned couns¢l as the re-
spondent No. 6 was graded as ‘very good’
and the petitioners were graded was * good’,
the respondent No. 6 was rightly recom-
mended for promotion by the MPSC, though
he was junior to the petitioners in the rank of
inspector. The further submission of the
Jearned counsel is that the present joint writ
petition on behalf of the petitioners is not
maintainable as the petitioners have chal-
lenged the appointment of the respondents
No. 6 only and each of them are claiming pro-
motion against the said post hold by there-
spondents No. 6 and therefore, there are
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tioners prior to the issuance of order of pro- ! ‘
motion of the respondents No. 6 dated 3§

10.2.99 has filed a representation challeng- 4} .
I mentof Mizoram issued the office memoran-

ing his selection, the petitioners kept silent for

more than three years thereafter and only af- 1 X

ter they were promoted to the rank of Asstt. .’ 7

Director vide order dated 12.9.02, they raised ~4
the question again by filing representations
dated 12.11.02 and 27.11.02 and thereafter
filed the writ petition on 5.6.2003 and as such
the writ petition deserves to be dismissed on
the ground of delay. The writ petitioners hav'3}
ing slept over their right, if any arenot entitle
to any equitable relief from this court as the§
delay defeats equity. The further submission}
of the learned counsel is that the petitioner$
cannot challenge the seniority list published}
on 29.6.99, claiming seniority over the relf--
spondents No. 6, as on 29.6.99, when the§
final seniority list was published, the petition-Ai
ers were not born in the cadre of Asstt. DiY
rector, they having been promoted to the said :
rank only on 12.9.02 and therefore, the peti-f’ |
tioners claim of seniority over the respondent
No. 6 cannot be entertained. k|
8.1 have considered the submissions of ¥
the learned counsel for the parties and alsoj
perused the pleadings including the annexure}
appended thereto. s ‘
9. It is an admitted position of fact that]
two vacancies in the rank of Asstt. Directoq
having the pay scale of Rs. 2200-4000/- was;
occurred on 31.1.98 and on 31.3.98. Undef]
1991 Rules the post of Asstt. Director/ Sub R
divisional Food & Civil Supplies Officer1s

A wnleatiman nnct celartinn TN Wh_]ch _
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then ten years of regular service is eligible for
-~ the purpose of consideration for promotion
to the rank of Asstt. Director. The Govern-

dum dated 17.7.96 lying down the procedure
. to be observed by the DPC. According to

' the said procedure, the DPCs should decides
5 itsown method and procedure for objective
~ assessmentofthe suitability of the candidates.
0 The said guidelines also provide that the DPC
xnshould notbe guided merely by the overall
‘tsegr‘adin‘g,‘ if any, that may be recorded in the
‘}{Q’éonﬁ’dential reports, but should make its own

rassessment on the basis of the entries in the
onfidential reports. The Govt. of Mizoram
ereafter on 3.9.98 issued another office
emorandum lying the public procedure to
e observed by the DPC. In the said office
memorandum also it has been stipulated that
the DPC should decide its own method and
gprocedure for ob) ecting assessment of suit-
ability of the candidates who come within the
Zone of consideration. As per the said dead-
Bliric the confidential reports are the basic in-

'p:uts,' on the basis of which assessment s to
gh5e made by the DPC and the DPC should
Rassess the suitability of the officers for pro-

fiotion on the basis of the service reports and
Bhould not be guided merely by the overall
grading, if any, that may be recorded in the
Bonfidential reports but should make its own
' ‘i}'_lent on the basis of the entries in the
fidential reports.

1041t is therefore, evident from the said
. f:feimemorzmdums dated 17.7.1996 and
19.-8 that the MPSC is required to make

o
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post, on the basis of the ACRs, but is not
bound by the grading given in the said ACRs
by the department and has to give its own

~ grading on the basis of the ACRs of the offic-

ers concern. In the instant case there is no
dispute that both the petitioners and respon-
dent No..6 came within the zone of consider-
ation. The petitioners have also not disputed
the overall grading of ‘very good’ given by
the MPSC to the respondent No. 6 and also
has not challenged the overall grading of
‘good’ given to them by the MPSC. The pe-
titioners have challenged the selection on the
ground that the MPSC while making selec-
tion has not followed the office memorandum
dated 3.9.98 and has followed the office
memorandum dated 17.7.96. According to
the petitioners, since the selection was after
issuance of the office memorandum dated
3.9.98 MPSC is to follow the said office
memorandum, irrespective of whether the
vacancies arose prior to issuance of the said
office memorandum or not.

11. The office memorandum dated 17.7.96
was issued by the government lying down the
procedure to be followed in making selection
by the DPC. The said office memorandum
was in force till the issuance of another office
memorandum dated 3.2.98, which was su-
perceded vide office memorandum dated
3 9.98. Clause 3.5 (ii) of the office memo-
randum dated 17.7.96, reads as follows :

“ii. In respect all group ‘A’ posts, the bench
mark grade should be ‘very good’. Similarly, for

promotion from group ‘B> post to group A

post the bench mark grade will be ‘very good’.

However, officers who are graded as *outstand-

2 ilem v Aane wihn
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lect panel accordmgly Upto the number. of va-, (,‘promotlon in the level of Rs. 2200-400 0] :
should be ;Good’ and in case an ofﬁcerg v
rior.in: the feeder post gets eight ‘very, got o

= cancres ofﬁcers w1th some grad'mg rnannanng

T

*{ their infer ‘e semonty in the feeder post”’

'*12. The sa1d gurdelme strpulates that for .

the purpose of promotron to the | group SA?
. ‘postithe benchmark’ grade 'should be* very
- sgood?’-and officers whio are graded as “out-+
standing’ woiild rank enblocsenior ‘to those
who aré graded as ‘very good’ srbb Gl

7 13; Clause 3.5 i) of office memorandum, ;i: 213, In the instant case the questlont 3

Ldeaded 1s whether the office memora ‘ i
.dated 1.7. 7. 96.or ofﬁce memorandum d ; :

- dated 3.9:98 prov1des as nnc'l f N aSE

I.‘

" a3s (u) In respect ofall posts whrch are in ~
the level of Rs. 3700:5000/- and: above: the -

bench-mark should be *“VERY GOOD™and fo: ;
-all the post wluch are in the. level of Rs. 2200

e Uthe bench® mark should be' “Good’ However
i ‘officers WHO ‘are graied as o‘utstandmg would

- ‘rank en bloc sénior to those .who-are'graded as *

" “VERY GOOD’ and placed in the select panel
accordingly up to the number of vacancies, of-
ficers with some grading maintaining their inter

se seniority in the Feeder post. Further, super-

session of the officer with lower grading by
those with higher grading shall be permitted in
the following manner only. To supersede those

graded ‘“VERY GOOD” officer graded ‘OUT- '

STANDING' should have at least 4 (four) of his
ACRs gradéd-as ‘OUTSTANDING” including

the last ACRs when the minimum length of ser- -

vice required at the feeder grade for promotion

is 5 (five) years, 5 (five) including the last one.

when the requrred length of service for promo-
tion at the feeder grade is 7 (seven) years and 6
(six) including the last one when the minimum
length of the service required at the Feeder grade
for promotion is 8 (eight) and 8 (eight) includ-
ing the last one when requrred length of service
" is the feeder grade is 10 (ten) years. The same
yardstick will apply for suppression of the of-
ficers graded ‘GOOD’ by the officer graded
‘very Good’.”
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% kservrce is reqmred for promotion to the; -g-
«; of Asstt. Director as;per 1991 rules) he w
-1 march over the person-who is senior in'f
feeder,post, otherwise the seniority, will, o

when the vacancies. arose as well as thq
v 4000/- and above but less thanRs 3700 5000/- e ofselectlon xThe Apex Court in’Y.V:Rang _,' 1]

.ttlonal post occurring prior to the amend u

. the provision of the 1991 rules: The authi hef

R

It

A

ludmg last one (since ten year qualifyj
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-39, 98 is applicable, keeping in view they;

(Supra) has held thatvacancy inthe pro e e :{,_ o]

of relevant service rules have tobe ﬁlled ul
accordance with the provisions of the‘ R
amended rules. The similar view has also bes
taken by the Apex Court in Stat
Rajasthan Vs. R. Dayal (supra). In th
stant case the vacancies which were ﬁll e
on the basis of the recommendation dag
25.1.1999, occurred on-31.1. 98‘
31.3.98.The authontyhavmgdecrdedto ‘1!’
up the said post is required to make 1 u
sary selection through the MPSC in ten T

EMcommitted by the MPSC in recom-

aodh gname of respondents No. 6 for the

----- B0 ,fpromotlon

over in the selection post like the
¥ .Drrector/Sub-dlwsronal Food »

R pphes Officer, the MPSC is to

e dent assessment of the suitabil-

8rds .ﬁ‘he grading given by the de-

BSGihas to give its own grading
has in fact initiated the process for sel vl 9 f‘the ACRs of the concemn of-.
prior to coming into force of the office Mgt ‘
randum dated 3.9.98. That being the: -*
tion the office memorandum dated 3.9.98
not be made applicable for the purposg
selection to the post of Asstt. Directoff;

oy

cancies of which occurred on 31.1.98#

_ t ot open to the judicial re-
' ﬁqmt in exercise of its juris-
gAtticle 226 of the Constitution

ngrt can not sit on appeal
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SERUERV(F )SC:: Therefore, no illegality has'-

ptand dates on the basis of the ser--

Mithe ' ACRs is not the deciding fac- .
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' (herefore, rightly. followed the office memo- +#, relevant Service Rules: The writ petitioners
mm issued by the government 6n17.7:96 2= have not' challenged the selection of the re:
Wh _;;hprevalled on the date when vacancies*." spondéntNG+6 on the ground of arbitrari-
T b - ness or maldfide or violation of Riles: That
1 As . per the: ,memorandum; dated . being the position selectlon by MPSCis not
the DPCis required to: decide its - open to judicial review by awrit Court under
lure and method of assessment of " Article 226 of the Constitution of India &
tqbrhty of the candidates and is to as- -
he smtablhty on the basis of the service:p bench ofithis court-has held that the power *
by givingits own grading on'the ba- -
ACRs. Ihepench mark-for promo- -
jrthe group-:A’spost being;VERY -
8D »‘as stipulated in clause 3.5 (ii), the
Midents No. 6, who was graded as ¢ very,

18.In:Md:Momin Ali (Supra) a single

under Article226 of the (‘&dtltutlon ofIndia
'isa methodology by which the Hi gh Court
controls the exercise of the power of thé ex--
-ecutive. The object is to oversee that thé ad-
ministrative authority exercrsmg its statutory

o ;;ghtly recommended for promo-.i+ power exercise their: power m alawful man- -
APSC, t_ho_l_lgh he isjunior to the .2 4 .ner and'th€'judicial review is desi gnéd that -
ErItioners, who were graded as ‘good’+ the public bodies while ¢; exermsmg Ats’ power

-:acts lawfully” The power iindér Articlé 226 -

of the Constitution of India is concerned with
‘the legality of the decision making procéss and
not with the merits of the particular decision.
There is no dispute to the said legal proposi-
ation: In the instant case, as already held the
MPSC has not violated the office memoran- -
dum issued by.the governmnient and said au-
thority has not committed any illegality in the
decision making process, requiring interfer-
ence by this Court in exercise of the power -

- under Article 226 of the Constitution of In-
- dia. : ‘

19.Letme now.take up the point of delay
raised by the respondents in filing the present
writ petition. The petitioners along with re-
spondents No. 6-and others, in all seven of-
ficers, who.came within the zone of consid-
eration were considered for promotion by the
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11.3.98. The MESGupont selection hasTec- by the MPSC and they were found not cuithis ¢ and writ | eh £1€02 5000 TA
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6 and anothen for,promotion againstthosen’ ‘good? and-the reSpbndehts No 16 wat reCi T M/s AP elhes de— Lanc. omog of re: m..m
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-4l yreligton such writ petition. ,

pse of reasonable penod as, - 24.Inyie

the, respondents No!6 for promotlon"they right; which is: not'been v1olated by the'H
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a0 "'ﬁw fact thiat the recommendatlon of the .
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County Court, or personally, as where a Court has a quorum or has to

amount, or as to the character of the questions to be determined.

That the question of Jurisdiction and maintainability of the referred case, as
question raised by the Management now at the ripeness of the case, and that
too, after completion of their evidence and production of records, is now bad
in the eye of law. The Management before adducing evidence of their witness
could have asked for the leave of the Hon’ble Tribunal_ for preliminary
objections and hearing on the above issue before entering into main case in
stead of asking now and wasting valuable time of the Tribunal and to create a
barrier in the process of advancement of law in the subject referred case when

itis at its fag end of completion.

That it is submitted that the Industrial Dispute Act, 1947, itself by its powers
enumerated w/ss 7(a),10(iv), 11, 15, 33 and 33(a) has authorized the Labour
Court, Industrial Tribunal, National Tribunal for adjudication and give justice
to any matter entitled for the protection of the employee and as such this
Tribunal has got the absolute powers and jurisdiction to do complete justice
between the parties to the dispute with regard to the aforementioned case, and
overact do not or purported to be done ¢ shalj be deem to be a judicial
ptoceedmg within the meaning of Sections 193 and 228 of the Indian Penal
Code (45 of 1860)” as enunciated u/s 11(3) of the Industrial Dlspute Act,
1947.

That the same appropriate Industrial Governmerit under whose ambiance the
Management’s root is; by its sister Ministry of Labour have referred the
subject mentioned case to the Industrial Tribunal for adjudication of the
dispute mentioned in the written statement of the Petitioner/Workman as per
Ministty of  Labour, Govemment of India’s letter No.L-
42012/240/2002/IR(CM-H) dated 17.4.03 upon which the subject referred
case has been registered in the present Hon’ble Industrial Tribunal and both
the parties have submitted their written statements.




1.6.

1.8,

L.9.

3.

That a conciliation proceeding between the Management and the workman
uitder the Industrial Dispute Act, 1947, before the Regional Labour
Commissioner (Central), Guwahati-3 “went on astray” and the matter
ieferred to the Ministry of Labou_r, New Delhi vide their letter No.8(2)/2002-

- G/A dated 10.10.2002 and finally the subject case has been referred to this

Hon’ble Tribunal for adjudication and rendermg Justice,

Photo copy of which is annexed as Exh1b1t-1

That knowing fully well about the cause of action and the said case itself it is
not understood as to why the Management has exasperated the issue by
raising the objection of the JURISDICTION of this Hon’ble Tribunal to try
the case under the full protection of the Industrial Dispute Act,1947, and

thereby administer justice.

That it is submitted that in the SECOND SCHEDULE of the Industrial
Dispute Act, 1947 under Serial No.6 it has been clearly and categorically
mentioned that “ all matters other than those specified in the THRIRD
SCHEDULE shall be tried and adjudicated under the Industrial Dispute Act
by any Labour Court or Industrial Tribunal. Under Serial No.11 of the THIRD
SCHEDULE of the said Act it is also been méntlioned that “ any other matter
that may be transcribed” are the “ the matters within the jurisdiction of
Industnal Tribunal”. Hence, the subject mentioned case is very much covered
by the said Act and, therefore, shall be tried and adjudicated by any Industrial
Tribunal or Labour Court as deem fit and proper by the appropriate
(Government.

That it is submitted that the Management in their petition mentioned above
his hot clarified in the Para-1 as to why workman’s Petition for Objection is
hot maintainable.

/
That in reply to Para-2 of the Management’s said petition this is submitted
that in this referred case the Management should have raised objection at its
initial stage and sought for preliminary hearing ofi the issue before proceeding
further. Now it is an afterthought matter, and that too, on production of their

evidence........

P
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evidenice and records by exhibiting, adducing and deposing witness and, hence, is

bad i the eye of law.

1.10. That in reply to Para-2(a) of the petition of the Management it is humbly
subnitted that the matter as raised by the Management has long been settled in a number
of cases by the Hon’ble Supreme Court of India and other Courts and held that the
subject nature of case comes also within the ambiance of Industrial Dispute Act,1947,and
is triable and to be adjudicated under its umbrella. The Hon’ble Gauhati High Court in a
case of Principal, Kendriya Vidylaya, New Bongaigaon-Vs- Uttam Bose, as reported in
2003 (3) GLT 184 opined- “I fully agree with the view taken by theTribunal that the
petitioner No.1 being an Educational Institution is an Industry relying on the decision
of Apex Court reported in (1998(3) SCC 259 ( Coir Board, Earnakulam, Cochin and
another -Vs- Indira Devi P.S. and other. In the above referred case the Apex Court
dealing with the scope of
“ definition of Industry u/s 2(J) of the Act, déubted the correctness of the test written in
Bangplore Water Supply and Sewerage Board’s case reported in (1978 2 SCC 213
(Bangalore Water Supply and Sewerage Board —vs- A. Rajappa) wherein the Hon’ble
Supreme Court, while widening the scope of definition of Industry under the Act held
that the deftnition of Industry would cover of profession, clubs, Educational
Institutions, Co-operative, Research Institution, Charitable project and anything else
which could be looked upon as organization activity where there was a relationship of
employer and employee and goods were produced or service was rendered, The
Supreme Court also held that such sweeping test was not contemporary by the act and
other organization which did the useful service and employed people could not be
levelled as Industry and accordingly, the entire matter was directed to be placed before
Hon’ble the Chief Justice of India for consideration where a Larger Bench should be
constituted to reconsider the decision in Bangalore Water Supply and Swerage
Boaril’s cise (Supra).The Apex Court by Its decision reported in (2000) 1 SCC 224 (
Coir ﬂpa‘ntl, IEarnakuiam, Kerala State and another —Vs- Indira Devi P.S and others)
came to hold that no reconsideration of the said case was necessatj’. The Hon’ble
Supreme Couirt observed as follows ;- |
1. “ We have considered the order made in Civil Appeal Nos. 1720-21 of 1990.
The Judgment in Bangalore Water Supply and Sewerage Board-Vs A.Rajappa
was delivered almost 2 decades ago and the Law has since been amended

pursuant to that judgment though the date of enforcement of the amendment




has not been notified.

2. The hidgment delivered by the 7 learned Judges of this Court in Bangalore
Wuter Supply case does not, in our opinion, reguire any reconsideration on a
reference being made by a 2-Judges Bench of this Court, which is bound by the
Judgment of the Larger Bench. '

3. The Appeal shall, therefore be listed before the appropriate Bench for further

proceedings”.

In view of the above decision the law is now settled that the Educational Institution is
also an Industry within the meaning of ‘Industry /s 2(j) of the Act. Once the person
is accepted to be workman he is entitled to the benefits of Section 25(F) of the Act

which reads as follows :-

“A3(F)-Coiiditions precedent to retrenchment of workman-no workman employed in
atty Industry who has been in continuous service for not less than one year under an
employer shall be retrenched by that employer until-

(@) The workman has been given one months’ notice in writing indicating the
reasons for retrenchment and the period of notice has expired or the workman
has been paid in lieu of such notice, wages for the period of the notices;

(b)  The workman has been paid at the time of retrenchment, compensation which
shall be equivalent to 15 days’ average pay ( for every completed year of
continuous service) or any part thereof in excess of 6 months; and

(c)  Notice in the prescribed manner is served on the appropriate government( for
such authority as may be specified by the appropriate government by
Notification in the Official Gazette)”. '

.11, n andgiher celebrated case named Gujarat Agricultural University-Vs-Rathod
l.althu Bechar and others, reported in (2001)3 SCC 574 wherein in addition to
Bangalore Sewerage case, the reference of 17 other cases have been cited and
theit Lordships in the Hon’ble Supreme Court opined-“The Appellant is an
Edycational Institution fully aided by the state Government and is engaged in the
Educational activity in Agricultural and allied Science and Humanities and is
also prosecuting research in agricultural and other allied sciences. It performs its

duties and functioning under the Statutory provision and in doing

A
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so it engages daily rated labour for various activities. According to the Appellant
these laboures are being paid their wages as per the minimum wages fixed by the
State Government from time to time under the minimum wages Act. They were
engaged due to exigencies of work, without consideration of relevant factors about
their educational qualification which-they may and other relevant requirement for the
mirpose of regular appointment under the recruitment Rules. There are different
ugricultural research Industries at different places with different projects and these
dail rated workers and unskilled, semiskilled, skilled and field labourers of different
categories. Since the University is a grant-in-aid Institution fully affiliated by the
State Governmeni, it requires prior permission/sanction of the State Government for
appointinent of its employees. In fact, all the posts are sanctioned by the State
Government and thereafier they are filled by the University, as per the Recruitment
Rules.The present case pertains to daily - wage workers who are plumbers,
carpenters, sweepers, Pump operators, Helpers and mason etc.” After discussing at
length their Lordships came to the conclusion and the opinion in the said case is as
under:-

“We hope and trust, the government who is the guardian of the people and is obliged
under Article 38 of the Constitution, to eliminate inequalities in status will endeavor
te give muximum posts even at the first stage of absorption and do the same in the
surie spirit: for creating additional posts after enquiry and where indicating
hereunder. It is necessary that the State Government sets up an enquiry to find what
further number of additional posts are required in regularizing such other daily-
rated workers, and after assessing i, to create such additional posts for their
absorption. This exercise should be done by the State Government within a period af
6 months... ....... “Workmen are not claiming for equal pay for eqﬂal work but they
are claiming permanent status as Class-1V employees as they are working and have
gained more than sufficient experience in their work.” ... ... ... .. ... “In the present
case after absorption of employees in Class-l, we have already directed the State
Government what they have to do in coordination with the Appellant University,

assess and find the additional regular posis required by the University. In doing so,

they shall keep in mind the continuous work which the workers are doing for long
ntimber of years and after fixing the number it should Surther create such additional
posis as necessary and absorb them. This exercise is to be undertaken, as aforesaid,

wnhm G months .So for this reason we would like to distribute the proposed scheme

accept the exient we have observed above. We are sure no selection should be

exercised both by the appellant and the State in comp eting this exercises within the

Said;::;;: I
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said period. Apart from what we have observed, we do not find any infirmity in the

scheme.

1.12.

1.13,

1.14.

1.15.

Accordingly, we approved the aforesaid scheme framed by the University and
approved by the State Government, subject to the modification which we have
recorded above. In terms of the said modified scheme, the judgment of the High
Court stands modified. As the Respondents/Workmen have suffered for a long
duration of time it is appropriate that the aforesaid scheme is implemented
expeditiously at an early dute. The first phase of absorption is to be completed
within 3 months. The appeals are accordingly disposed of in the aforesaid terms.

£lust on the parties”.

Under the aforementioned decision, absorption, judgment and orders of the

. Hpn’hle Supreme Court the contention of the Management as reflected in Para-

2(a) is not sustainable at all and, hence, is to be rebutted and rejected in limine.

That in respect of Para-2(b) of the management’s above petition it is submitted
that the contention of the Management is an absurd and utopianideaas no

department of the Government of India is “independent and sovereign
functioning” as contemplated by the Management in the said para. The

Management is challenged to submit the strictest proof of their contention.

That the Petitioner begs to submit in reply to the Para-2 (C ) of the Management’s
stateritent that the service of a temporary sweeper whose employment has not
been regularized even after 15 years of her continuous service how can she falls
uhder the All India transfer liability as contemplated by the Management.
Moteover, Power, function and jurisdiction of the Industrial Tribunal is not at all
chi‘iiipping the provisions of the Central Administrative Tribunal Act, 1985 and
therefore, when the subject case has been referred by the Central Government
jtself to this Hon’ble Industrial Tribunal, this Tribunal have the full powers and

. jurisdiction to try the case and administer justice.

That it is submitted that the contents of the Para-2(d) and (¢) of the Management’s
above petition are the repeation of their earlier subtmnission and the Petitioner has
already clarified the points under the foregoing paras and,

.......p/8... therefore...
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1.17.

1.14..

1.19.

1.20.
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and therefore need not further add anything more than what has been cited

above.

That in respect of Para-3 of the Management’s petition it is submitted that the
slibitiission of the documents by the Management does not cover the requirement
of the workman as prayed for in her Objection Petition dated 2.5.2005. The
Petitioner/Workman is reiterating her humble submission to the Hon’ble Tribunal
anid the Tribunal may be pleased to direct the Management for producing the
docuiments as prayed for by the workman for proper examining the merits of the

case, adjudication, decision, and disseminating justice.

That in respect of the statements made in para-4,5 and 6 of the Management’s
above petition, it is humbly submitted and again reiterated that the Management
should have challenged their present issue before the Regional Labour
Commissioner and the concerned Ministry of Labour, Government of India, when
the matter was referred by the Assistant Labour C'ommissioner'( C), Guwahati

vide his letter mentioned above,(Ext.1).

That as per Central Civil Services (Temporary Services), Rules, 1965, the
pelitioner begs to submit that every employee of temporary status in nature shall
be guided by the said Rules and violation of which shall be the infringement of
the said Rules in addition to violation of Section 25-T of the Industrial Dispute
Act,1947 and Constitutional safeguards in respect of right to Fundamental and

Directive principles.

That if is submitted that vide A K Kraipak’s case, reported in AIR,1970 SC 150
the Hon’ble Supreme Court opined that the Rules of Natural Justice are applicable
to all Administrative decision if they adversely affected the rights of a new or of a
corporate or other body to prevent “miscarriage of justice,” even where “the Rules
operate in the areas not covered by any law validly made. No other words they do
hot supplant the law, but supplement 1t.”

I‘}m,l in this connection it 18 hu‘mbly submitted that His Lordship Justice Krishna
Ayct' speaking for a 3- Judges- Bench of the Hon’ble Supreme Court

¢ Contd.......pi9........inLIC.........
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in L1 C of India —Vs-D.J Bahadur’s case exhaustinvely and magnificently
pronounced-*“The Industrial Dispute Act is a benign measure which seeks to
pre-empt industrial tension, provide the mechanic of dispute rsolution and set
up the necessary infrasiructure so that the energies of personally in production
may not be dissipated in counter- productive battle and assurance of Natural
Justice may create a climate of goodwill.” The Petitioner in this connection
most humbly prays that instead of pénding over the matter so long by this way
aind or that the management could have settled the matter by amicable
sefilement to provide the Petitioner, a workman in their regular employment as
n Croup-D employee, in accordance with the Constitutional Provision of

Article 21 of the Constitution of India.

That the Petitioner humbly submits that “arbitrariness is an antithesis of the Rule
of law, equity, fair play and justice. Even after a contract of employee can not be
devoid of basic principle of Natural Justice.” J ustice oriented project which is the
present trend in Indian J urisprudence shall have tobe read as in-built requirement
of the basic of justice to weightt the doctrine of Natural justice, fairness, equality
and Rule of Law” and thus the magnificent provision of the Article 38 of the

Constitution of India is honoured.

That the Petitioner most humbly submits that in accordance with the observation
thiade by their Lordships in the Hon’ble Supreme Court in the case of Anil Sood-
V- Presiding Officer, Labour Court-1], reported in 2001 10 SCC, 534 that “ when
the matters are referred to the Tribunal or Court they have to be decided
objectively and the Tribunal/Courts have to exercise their discretion in a judicial
matiner by following the general principle of law and Rules of Natural
Justice”and, hence, this Hon’ble Tribunal has the absolute JURISDICTION for
trying this referred case which has also the maintainability under the Industrial
Dispute Act..

In the premises above, this humble Petitioner most humbly and
respectfully prays that your magnanimity be pleased to disseminate justice
after hearing the parties and examining the records and witnesses and
thereby redress the longstanding grievances of the workman-
Contd....p/10.......coveveeeene.oAnd
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Atid for this act of your kindnéss, as in duty-bouiid, your huitible Petitioner shall

ever pray.

-VERIFICATION:

[, B¢l Jigir Singh, son of Late Indar Singh, aged about 39 years, residing at
Canlotitient Colony, Near Anjali Cinema Hall, Shillong being the President of the
Cantonmietit Employees Union/Shillong, do hereby solemnly affirm and verify that the
contents of this petition are true to my knowledge, information and belief and are my
respectfuil submissiori before this Hon’ble Tribunal . |

| And I sign this VERIFICATION on this th day of July,2005.

Place :Guwahat.
Dated: .06.2005.
SIGNATURE OF THE PETITIONER.
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NOTIFT CATI O ‘
Dated Shillong, the L6th.March.1974,

_ No.LARCUR., 21/93/52~~Tn exercise of the powers conferred by thﬂ '
- Sub<Section (2) of Section H of the Minimum Wages Act 1948
A Actw{)aeoi-L'JABL—‘as;mmdg}d,,-.ihe_ GQve_mg_r_ef.mghal'aya is .
please&”to revised the minimum rates of wages in respect of
Empleyaes employed in the fellowing schedule employménts:-.
1) Agriculture (2) Construction and Maintenance of Roads amd
Building\Aberatiohs includirig Public Heslth Engineering etc;
(3).St¢né crushing and stbné breaking operations. (4) Construction
Generatlon and distribution of Pow@r, ater supply, land develep-
emt excaﬁation and reclamatinn (ﬁ) Sericulture and Weaving
(6) Fruit preservation (7 )Geil conservation (Workers engaqed
in plantatien reclamation Jungle clearance etc. (8) Forest
operations not covered by’ Aqr1CU1iure ‘such as weedings jungle

cleﬂrenee~etc_and~12) -Local Authority be revised as under:-

Sl.ho.: ,.,' , Categories of wgrkers/Fmpleyees ‘ Rates

l. | R Un-skilled labour | Rs, 35/. ber day
2, Semi-skilled labour - Rs, 40/~ © "
3. - Skilled labour A Rs, 45/~ ®

The abnvn rates are inc1u51ve of doarnesv allowance
but chlusive of other concessions if any, enjoyed by the employees,
The oxisting task and hours. mf wnrk i.e, 8 (éight hours) a day, 48
' .hours a week shall continue until further orders |
| The minimum rate% of wages Proposed are all inc]uqive
rates including the basic ratnr the cost of 11ving 3llowance and
| commodmties. The same rates: of wages of overtlme work shall be
-double the ordinary rate of wages,
- The revised rstes take effect £rom the 1lst Jenuary, 1994,

(Y. Tayeng)
Commissioner & Secy. to the Govt. of Megh
 Labour Department. Alaya
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NOTIFICATION
DATED SHILLONG, THE“I“OT‘ rI'JUL‘{, 1996.
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. 'NO, LB}7 21/93/239 := In exercise of the powers: conferred by the
Sub-Section (2Y of Section 5 of the Minimum Wages Act 1948 Act XI
b of 10483 as amended, the aovernor of Meghalaya is pleased to

rev1sed the minimum rates of Wages in respect of Employees employed
in the following ;schedule Employments o

R l) Public Motor Transport ?) B awaNi1lw Industxy (3) Plywood Industry
;~?ﬁ'@ “j'43 Englneering Industry inoluding Motor Garriage énd workshops ;
g-f' . 5} Furniture Industry 6) Bakery Industry(?ﬁ Shops” dnd Estab]ishments P

8) Prlnting Press (9) Sales, dlstribution and handling of petroleum
’ﬁ; . -~ Products (109 Steel 2 Concrete products 1nc1udwqg brick maklng

S Iy mm) Wex and Candle Industry be revised
3?55‘{; &g under S )
ﬁ,‘ . S1.No.' Categories of WOrkers/Employee | | §g£§£~_ -
i L. skilled Lebour - Rs. 45/ per day
o -2, Semi.Skilled Labour - Rs. 40/~ per day
;;;- MR R <yt Un-Skilled Labour

. = Rs. 35/~ per day

;g‘-—a—wu—mu—u—-a—.am—.‘u—“w« P A v e e e e e
1-,

. The above rates .are inc1u51ve of De arness allowance hut
exc1u51ve of other concﬁssion 1f uny, cn;oy@d by the Employees, The

| exz&tzng task and -hours of Wbrk i @ foight hours & day, 48 hours
-ajvieek shall continue™until fdither orders,

-The minimum‘rates .0f wages Proposed are 811 in@lusive
| rate 1nc1ud1ng the basic rates *Hn cost of 1ivi ng allowance and the
Cdsh "a1ues of concer

o
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sional sueply if anv of eggenti &1 comrodities.,
‘The sameé r*tes*o*“wages~wxil-he—aprlttahié“fbr The weekly day of ’

rest, The same rates of wages of overtime’ WOrk shall be double the ;
‘-ordlnary rate of wages, g §

i - R
B :[1 - . .'. -

The revised rates shall take effect from the lst Octobder,

¥ oo .

L. e

i? A B S { §.K. Srivastava )

PR - _ cOmmissioner & Secretcry to the Govt.of Meghalaya
. EEE R = ce lahmrjaﬁrmuﬂ*

- yo ) L ) ‘ a'e o

‘;: Memo.' No.' LRG-21/93/239-A, - - bt; Shi?long. the lOth July, 1996,

[ c:opy forwarded for’ informatidh Ind necassary action to:- .
o7 l) SThe Dir Stor of priating & 3tationes $hillong for favour of

& publicaflon in-the next issues of, the Neghalaya Gazettee of

- -~.”egha1aya. 'énd supply 100 spare copieo to this Depertment, ,
) The Labour Commlssiower Méghalaya Shillong.

‘;B)ﬁ Ihe“Agnlculture Department.

The Secretpary, aovt. of India Bkarat Saryar,

Ministry 054
Lébour, Shram Mentra

layaa, Mew Delhi-llocor, - - <
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The Diractor of :ronomiﬁ . ukatjqalc, qli??gﬁb,

; . The Dlrecior of Information & rublie Relation for Fublicity
S to all people concerned.

. 7) ._The Managing Director, Meghalaya Tlensport Corporation,
: . Shll.s.ongo . L . :

}?'7' " 89 The Transport Department; o

'9)  The Manager, Ri Khasi Press, Umsohsun, Shillongs

10) The Pre51dent Shkillerg City Bus Syndicate, Barabezar,
: qh.&’ 10“90 : . .

119 PersonMel & A.k. (B) Departmants.

129 tgﬁnt with peference to the:r U/O. No. 126

ate SB D2. "6—-1
'13)° Guard File.
'14)  Office Copy.

¥

e L S o . 3y Orders etc.,

e e st o et

Under Secretary to the Govi. of Meghalaya
Labour Department,
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IN THE INDUSTRIAL TRIBUNPL $ASSAMS GUWAI-IM‘I&

-REF* N04 9 !Cl O3=

Present . shri B.Borah, o o .
_ . ' Presiding Officer, '
- : Industrial Tribunal, Guwah&ti.

In the matter of an Industrial Dispute between:

The Management of Geological Survey of India,
North Eastern -Region, Shillong,

k)

. =VSe ‘ ;
The General Secretary, .
 Shillong Cantonment Board Exnployees Union.
Shillong.

e ZOPY OF ORDER DT, 18.7.05,

By this order I propose to dispose of the
. petition off the management files on 4=6-05 by which the
f,“»managment_has challanged the Jurisdiction of this

India XBerein after mentioned as G,S,I) is a sovereign
Deptt., of Govt, of Indi'a‘ and therefore, it does not come

'.,_., ;rithin the perview of the IsD.Act.' Hence, the reference
is not maintainable.This ref.is pending since 17,.4.03,

-~ The workman on the otherhand , stated that

‘the petition dt, 4-6-05 on 'maintainaﬁility of the reference

is an after thought and belated one# and therefore, can -
not be tenable at this stage after completion of |
evidence of the parties., The workman stated,that the
‘management has filed this petition to veil its failure
to produce some documents. relied upon by. them and
applied for the copies of these doeuments by -the workman

etec etc,

'
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. Be that asy it méy. let me;examine the question
6£ maintainability of the reference. The objection is
ralsed by the Management .mainly_ on the ground that as
the G;S¢I; is a Soveréign Deptt, of the Govt., of India
it ddes not come ﬁithin the perview of the definition

of ‘Industry' as envisaged by Section 2(J) ofthe

Industrial Dispute Act (herein after referred to as

the Act), .
: Section 2(J) of the act defines-‘Industry‘,aé
”Industrf“ means : any systematic activity carried on
by co=operation between an employer and his workmen (
(whether such workmen are employed by such employer

directly or by or through agy agency, including

a contractor) for the production, -supply or distribution

of goods or services with a view to satisfy human

wants or wishes (not being wants or wishes which are

\gﬁﬁgmerely spiritual or'religious in nature ) whethe# Or nNotm=em==
But Section 2(6) Bukx3mmxk®m of the Act has excluded 3

‘4any'activity of the Government relatable to the

sovefeign functions of the Government including all the
activities carried on by the‘deparhments of the Centml
Government dealing with defence research, atomlc energy
and>3pace. | , | |

On a pérusal of this provision, it transpires
that "any activity of the Govt., relatable to the
sovereign functions éf'the Govte “along wifh the activities
carried on by the Deptt. of defence research, atomic

energy and space of the Central Govt, are eécluded_from
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the pérview of the definition of Industry.
‘Now, let us examine as to what are the sovereign
functions' of the Govt 2 The phraSQSovereign function has
novhere been defined in the Act. The dictionary meaning
of the word 'Sovereign' is supreme in power; possessing
supreme dominion or Jurisdiction ; royal, free of outside
influence or controlj etc, ‘(Tﬁe Lexicom Webster Dictonary,
Vol,II Page 930) So, the Départrnents, which deal with
the Sovereign functions' of the central Govt, have
absolute control or free from outside i_n:ﬁluence. In that
sense, these Deptts., of the Central Govt, are autdnomous
bodies i.e. subject to thelr own laws only. The Hon'ble
Supreme Court in Bangalore Water Supply & Sewerage Board
-vs~ A.Rajappa (1978) 2 scc 213 stated that even in depart~
ments discharging sovereign functions, if there are units
\%ﬁhlch are industries, and they are substantially severable

{g;em they can be condidered to come within Sect:.on 2(J)
the Act,

By the same decision the Hon'ble apex Conrt
also held that the clubs, educational ir_xs@:if.uti’ons, co-opera=
tiveso‘research inétituﬁons e s o 0 e o o .'which could
be looked upon as organized activity where there was a
rel.ationship of employer and emp;loyeé and goods were
produced or service was rendered. |

That being so, the research institutions' are

also j,ndgstry' if any oiganized activity is carried on by
such institutions and there is a relation 6£‘the emp&oyers

and employees and goods are produced or serwice is rendered. .



"‘ "1§ a jural relation of employer and employees, But let
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Let us took into the aCtiv{.ties carried ori by}the
G.S;I. The learned counsel for the management hes supplied
us with the ®Charter Relating' to the Functions and reSpen-
sibilities of the G.-S‘ If Clause 4 of the charter states .

that one of the function of the G,I1:S: among ather is

to "Po undertake systematic studies and research in all
Sub-disciplines of earth science and'mei:hods and
techniques of exploration and sensipg.*®

- From this clause it can be seen that one ef 't:het
functions of the G, S;I. is “to conduct systematic stuﬂies
and reseamh in all subrdiscipli.nes of earth saience®
This function alone draws G. S.Is into a research instie
tution". But let us examine whether the activities of

the G.S‘AI. ‘can be looked upon as “organized activity"

.or not ? There can not be any scope for doubt that the

activities' of the G;S,I. are “organized activities®

t tL&

j £ /9 ¥ See as a result of the “organized activities® any

"éoods" is produced or service is rendered or not?

From the charter of activities of the G.—I.S; it
is seen that preparation of Geological, Geophysical,
‘Geochemical maps of the whole country md the off=shore
areas, to explore and assess mineral ﬁesouraes of the
country etc., are the main funcﬂ.ons..

These functions of the G. I:S, are of purely scien-
tific in nature and by such activities it procures some
fundamental datas of earth=scijence which can be useful
to its further reserch., No goods are produced or services
are rendered by such research_ works for satisfaction

of human wants or wishes,
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In this connection we may refer to the deéision
of the Hon'ble Supreme Court in physical Research Labortory
-Vs= K.G.Samah II LLJ Supreme Court of India 1997 P, 625
wherein it was held that the appellant i.e. Physical
Research Laboratory was not an industry even though it
was counting on mk the activity of research on a systeme=
atnic mé.nner with the help of its employees, as it lacked
that element which would make it an organisation carrying
on an activity which could be said to be analogous ‘to

.f".‘:’:""l

\\,.b the carrying on of trade or business because it was not

'I‘hough it was held in the Bangalore water

Supply and Séwerage Board =vse ’A.Raj appa (1978 I LLJ SC Asak
349) that research institutes and also industry if they .
fulfil the triple tests i.e., (1) Systematic actvi-vity,v

(11) organised by co-operation between employer and
employee and (1ii) for the Production andfor distribution
of goods and services for satisfaction of human wants

or wishes, In the case in hand the 3rd element is found

to be absent,

‘Before parting with this matter in hand, let
me make it clear that the G.$.8.is not perfoming any
sovereign feunctions as c¢laimed by the learned counsel
fbr the Management, Soveiign function of a state are

- those functions, which the state has some ‘constitutional

obligation for performing- these functions by its own
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organisation keeping the national security, integrity
etc, in n;ind. Some functions of the State can not be

“allowed to be performed through private agencies, The
space research, the Atgmic Power the defence etc. are
such functions which can be sgrictly sald to be

‘*Sovereign Functions' of the staté.

In the result, I am constrailned to hald

that the G.S.¥., isnot an 'industry' as defined by

section 2(J) of the Act and this reference is not

/

Gad

. - A '_ '8d/- B.Borah, .
' Presiding Officer ,
Indust:i.al Txibunal, Guwahati,

Mﬁed 0 e true comy
’Q. obL

: ‘*"ag:w Lt
Industso: 1 Uil Y uavearie .
Blimricnt 1oiv Sectien 78 of det 1 40€Y
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IN THE CENTRAL ADMINISTRAT QUBUE%AL.'W? ’
91¢
GUw TIBENCJ‘H—, \ -oti Bench

ORIGINAL APPLICATION NO. 292/2005

Smti Amarjit Kaur
Applicant.
-VS-
Union of India & ors.
...Respondents.

The written statement on behalf of the Respondents
abovenamed:

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS

' MOST RESPECTFULLY SHEWEHT:

That with regards to the statement made in paragraph 1 of the instant
application, the Respondents beg to state that those are untrue, incorrect
and false and hence, the same are denied by the answering Respondents.

That with regard to the statement made in paragraph 2 and 3 of the
instant application, the Respondents have no comment.

SR
v e T

That with regards to para 4.1 of the Respondents beg to state that itis a

matter of record.

That with regards to paragraph 4.2,.& 4.3 the Respondents beg to
state that the applicants allegation that she had been working as
sweepet/safaiwala under the Dy. Director General, GSL, NER, Shillong since
1985 is baseless and highly motivated to gain personal benefits. The General
Secretary, Cantonment Board Employee Union, Shillong in his letter
dated 02.11.2001 addressed to the Regional Labour Commissioner
(Central), Rajgarh Road, Guwahati-3 quoted “ That Sir, as per records
submitted by Smti Amarject Kaur, a resident of Dozen line, Shillong before
this Union that she had been working as a sweeper in the Department of
Geological Survey of India under Administrative Officer, Mineral Division,
Shillong since 1985 without break”. Based on this letter the Assistant Labour

-~
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.Commissioner (Central), Guwahati took the matter and invited both the parties for joint

discussion/conciliation on different occasions . But at no stage of the joint

discus§ion/conciliation the»’ applicant could prove or submit any record proving and

| justifying this allegation . As per noting of Attending Officer on behalf of respondents, in

one of such joint discussions/conciliations on 02.07.2002 in the office of Assistant Labour
Commissioner, Guwahati, ; the representative on behalf of the applicant, on demand by the
Asstt. Labour.Commissiongr (Central) could not produced relevant documeﬁts to justify
the claim. This is-evident from the Noting dated 03.07.2002 of the Attending Officer.

Smt. Amgrjeet Kaur was engaged as sweeper/safaiwala in Mineral Physics Division
of Geological Survey of India purely on contract basis onfy during the absence. of regular
safaiwala on Earneci Leave etc. and lump sum amount was offered to fhe applicant

which she had accepted.

In this connection, Noting dated 03.07.2002 along with a copy of letter dated

02.11.2001 from the General Secretary, Cantonment Board Employee Uhion, Shillong

marked as Annexure A & B are enclosed.

That with regards to paré 4.4, the respondents beg to state that no assur@nCe for her
absorption in the Department has been given to the applicant as per record available.
Rather fhere is a noting dated 05.12.1991 of the Head of Office , that ‘quotes “ The person
thus employed will have no right over future employment in GSI “. Thus, the allegation
made by the applican>t is baseless, false and misleading to gain personal benefit. -

¢

A copy of Noting dated 05.12.1991 is annexed and marked as Annexure- C.

That with regards to para 4.5 the respondents beg to state that no abpointment letter was
issued to the applicant:for the contract work. As already stated , the applicant was
engaged for the periods when regular safaiwala was on leave etc. on payment of lump
sum amount. Her contract work automatically ended on expiry of the period' a.greed upon
and also as soon as reg@lar Safaiwala joins duty after expiry of leave. Hence the question

of termination of her service without observing provision of Law does_ not arise. _

¥
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That with regards to para 4.6, 4.7 and 4.8 the_ respondents beg tq state that it is a matter

of records.

That with regards to para 4.9 the respondents beg to state that since the time the Union
raised the dispute before the Assistant Labour Commissioner (C), Rajgarh Road, Guwahati
, the respondent/management have been stating the non applicability of Industrial Dispute
Act, 1947 as Géo’logica| Survey of India (herein after as GSI) is not.a‘n industry as per
definition given under Section 2 (J) of the Industrial Dispute Aat, 1947. In this connection
letter. No. 6081/5/1/Contg/NER-87 dated 22.03.2002: wfitten to the Assistant Labour
Commissioner (C) Rajgarh Road, Guwahatu stating that the Industrial Act is not applicable
to the Management which is not an mdustry as defined in the 1.D. Act, 1947 and as such
the case of the applicant as raised by the Cantonment Board Employees Union can not be
termed as industrial dispute. Again when the Ministry of Labour , Govt. of India refers the
dispute ‘fdr»adjudication' to the Industrial Tribunal, Guwahati, the :respondents/man'agement
in the Written Stat¢n1ent. filed in the Industrial Tribunal clearly raised the issue of non-
applicability of Industrial Dispute Act which is having no jurisdicﬁon to arbitrate the matter
which is \purely a‘ service matter under the Central Govt. The Hon'ble Central
Administrative Tribunal, Guwahati is having all the jurisdiction, powers and authority to
exercise in rel_ation to a) recfuitment and matters concerning recruitment to all India
services to any-C_iviI service of the Union or a Civil past under the Union b) ail service
matters concerning civil post under the Union etc. as stated in SI. NO. 3,4 and 5 of the.

Written Statement filed by the respondent in the Hon’ble Industrial Tribunal.

Regarding ban on en'gagement of contingent workers on continuous basis, it is to
state"that the ban exists sinne 01.11.1977 as mentioned in the Memorandum No. 1855N-
80N/A-12031/CW/1/83-85/17 D. Vol.ll, dated 12.04.1988 (para 2) . But Circular No. 28
(4)/77-78/17A (Ban), dated 9.6.1978 is regarding Ban on engagement of contingent
workers on continuos basis pravides for purely temporary engagément of Mazanor
(unskilled) for short duration to meet the exigencies of work in'pvublic\interest. The

Applicant was engaged purely tempofarily on contract basis on payment of lump sum

T e ———

amount during the absence of regular safaiwala on E.L. etc., as it is evidenced from
N T ee—

M .
vouchers. No assurance had been given to the applicant for regular safaiwala post.-
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Copy of letter No. 6081/5/1/Contg/NER-87, dated 22.03.2002 written to the

Assistant Labour Commissioner (C), Rajgar‘h Road, Guwahati and Written Statement, filed

in the Hon'ble Industrial Tribunal annexed and marked as Annexure D & E.

That with regard to para 4.10-, the R_espondehts beg to state that the ‘issue of
maintéinability and the jurisdiction was raised at the very beginning of the dispute and not
at the fag end of the case as alleged by the applicant. Rather it was the applicant who h‘as

tried to /complica'te this issue for getting the case d'isposed off in her favour.
That with regard to para 4.11 & 4.12 the Respondents beg to state no comments.

That with regard to para 4.13 , the Respondents beg to state that the foIIowing regular

Safaiwalas were posted in Mineral Physics"Divis'ion, GSI, NER, Shillong.

a)  Shri Sarjan Singh Oct. 1982 to April, 1991
b) Smt. R. Marak - April, 1991 to 23.07.1992

23.07.1992 to 28.02.1994

c) Shri Sarjan Singh

d)  ShriJeet Singh - November 1995 to till date.

In the absence of regular Safaiwalas on E.L. etc. the applicant was engaged on payment of
’ ) ~ \
lump sum and the applicant agreed to the amount she was offered. The applicant was

given the duty to clean the laboratory, toilets in the Mineral Physics Division. At the most

her job was required for about 1 hour only before the office opens, her whole day’s

presence was not required. The Wages were paid as per the rate Yprescribed by the Govt.

—

of Meghalaya to other workers whose hours of work was eight hours a day . But in this

case the wages was paid to the applicant on-lump sum basis as the hours of work is
—— -~ . - e S

about 1 hour only. Thué, the Govt. notified rate could not be applied in her case. More

— T

over, no wage’fate has been notified by the Govt. of Meghalaya for the safaiwalas, vide

Notification dated 10" July, 1996 (Annexure- V of the Original Application No. 292/2005) .

With regards to para 4.14, the respondents beg to sta_té that as mentioned in SI. No. 2 of
thisv‘Written Statement the applicant has stated that she is having the record to prove
ihat the she had 'béeﬁ engaged in the_giepartment since 1985 till August, 2001 without
break. So the pérties who is raising the dispute should: prove their claim. The Ministry of

Labour, G'ovemment of India, while referring the case to the Industrial Tribunal, Guwahati



11.

12.

-5 - /59/

directing the applicant, quoted * The parties raising thé dispute shall file a statement of
claim complete with relevant documents, list of reliance and witnesses with the Tribunal
within fifteen days of the receipt of this order of reference and also forward a copy of such

a statement to each one of the opposite parties involved in this dispute under rule 10 (B) of

25

tr&lndustrial Dispute (Central) Rules, 1957." But it was the respondent who first filed the
v——_—\ —

Written Statement showing all the details of her engagement as per the records available.

Based on the written statement filed by the management/respondent the applicant

submitted her statement.

From the applicants contention it appears that she has given the responsibility on
the respondents to prove that the applicant has been working since 1985 to August, 2001

without break. On the contrary the person who asserts the claim has to prove it.

Thus the allegation that the respondent/management could not produce any
document is totally baseless. The applicant makes the claim but could not confirm it and

instead doubt the integrity of the respondent.

In this connection copy of Ministry of Labour, Govt. of India, New Delhi Order No.

L-42012/240/2002-IR (CM-II), dated 17.04.2003 is annexed and marked as Annexure-F.

That with regard to the para 4.15 , the respondents beg to state that the respondents are
always having the highest regards and respect to the Judgement and order passed by the

Hon’ble Courts of Law of the country including the Hon’ble Industrial Tribunal.

That with regard to para 4.16 , the Respondents beg to state that as already mentioned in
SI. No. 6 in response to Para 4.9, the respondents/management have in the preliminary
stage of case raised the issue of non-applicability of Industrial Dispute Act, 1947 which is

having ho jurisdiction a‘n_til_r’n,@_gainability of Industrial Tribunal to adjudicate the matter. The

N —— e

Learned P’residing Officer, Hon'ble Industrial Tribunal , Guwahati has reflected the
- 22 = — e —————_

o=
objection of the respondent/management in his Judgement dated 18.07.2005. in page no.

g ~— —
2 line 3, quoted “ The management raised preliminary objection as to the maintainability of

the reference in its present form.”

Copy of the Judgement dated 18.07.2005 is annexed and marked as Annexure-G.



13.

14.

15. .

16.

17.

18.

19.

— (,._- éo/'

e

That with regards to para 4.17, the respondents beg to offer no comments.

That with regard to para 4.18 & 4.19 , the Respondents beg to state that the allegation is
baseless and is highly motivated. There were regular>safaiwalas posted in Mineral Physics
Divn. as stated in Sl. 9 of this written statement. Thus when the. regular safaiwéla was
absent from duties on E.L. etc. the applicant was offered to clean the Mineral Physics
Divn. as she was,ﬁaviné easy contact with the officer of the Mineral Physics Division.
There was no bias nor any malicious thinking against the applicant otherwise as to how
she could be offered the jobs for all those period as shown in the statement of her

engagement.

That with regard to para 4.20 , the Respondents beg to state that the provisions stated are
applicable for only \regula_r employees-and as such all the constitutional safeguards are
being provided to the regular employees. But these provisions can not be applied in the

case of a safaiwala engaged purely on contract basis.

That with regard to para 4.21 the respondents beg to state that there was no breach of
contract. The proposal of cleaning the Mineral Physics Divn. on lump sum amount was
rhade{ to the applicant for fixed period which the applicant accepted and after completion

of the work she was paid accordingly and the contract ends automatically.

That with regards fo:para 4.22, the reépondents beg to state that there are no lapses and

o

flaws on the part of respondents. In public interest she was engaged to clean the Mineral -

Physics Divn. during the absence of regular safaiwalas on EL etc. No injustice was made

against her.

That with regards to para 4.23 the respondents beg to offer no cbmments.

That , the applicant was never engaged continuously for which she can demand
regularisation of hervw(')_rk or for permanent post or for reinstatement in service. There was
no assurance given to her for absorption in servic_e by the authc%>rity concerned. The
applicant fully knows that the respondent has . not violated any ofﬁce.procédure,

provisions and rule of law for which she could‘demand regulérisation of post -or

i
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reinstatement in service. This is evident from the page no. 2 of letter No. 8 (2)/2002-g/a,

]

Dated 10.10.2002 of Asstt. Labour Commissioner (C), Rajgarh Road, Guwahati- 3

4

addressed to the Secretary, Gowt. of India, Mi.nistry of Labour, Shram Shakti Bhawan, New

Delhi, quoted .. “ on 05.08.2002 the Managemént‘representative was in a mood to concede
the demands of the Union to deploy Smt. Kour for not exceeding 119 days'in a year i.e. 8-
10 days approximately as casual contract basis ....” Thus with the passing of time and
approaching of different Hon’ble Courts the applica'nt’s demands are also chahgihg. But
whatever the demands of the applicant may be, the respondents most resbectfully’ beg to
state that the applicant is not entitied to any relief. In this conhéction. the title of

“Workmen lose 240 day shield * published in the Telegraph, Guwahati dated 15.02.2005

——_ .
on the Judgment of Hon'ble Supreme Court has_‘the relevance.

—— i .
‘A copy of letter No. 8 (2)/2002-g/a, Dated 10.10.2002 of Asstt. Labour

\

~ Commissioner (C), Rajgarh Road, Guwahati- 3 and copy of paper cutting “ Workmen

lose 240 day shield “ published in the Telegraﬁh, Guwahati dated 15.02.2005 are

annexed and marked as Annexure- H & 1.
That keeping in view of the facts and circumstances of the case and the provisions of law,

the application is liable to be dismissed with cost as it is devoid of any merif and is without

any cause of action.

........... VERIFICATION...
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reinstatement in service. This is evidence from the page No2 of letter No.8(2)/2002-g/a,
dated 10/10/2002 of Asstt. Labour Commissioner, Rajgarh Road, Guwahati-3 addressed
to the Secretary, Govt. of India, Ministry of Labour, Sharma Shaktii Bhawan, New Delhi,
quoted .... “on 05/8/2002, the Management representative was in a mood concede the
demands of the Union to deploy Smti Kour for not exceeding 119 days in a year i.e. 8-10
days approximately as casual contract basis ....... “ Thus with the passing of time and
approaching of different Hon’ble Courts the applicant’s demands are also changing. But
whatever the demands of the application may be, the respondents most respectfully beg to
state that the applicant is not entitled to any relief. In this connection, the title of the

| “Workman lose 240 day shield” published in the Telegraph Guwahati dated 15/2/2005 on

the Judgement of the Hon’ble Supreme Court has the relevant.

In view of facts and circumstances cited above, the application is not entitled to
any relief or interim relief prayed for and the instant application is liable to be dismissed.

A copy of letter No.8(2)/2002-G/A dated 10/10/2002 of Asstt. Labour
Commissioner, Rajgarh Road, Guwahati-3 and copy of paper cutting “Workmen lose 240
day shield” published in the Telegraph, Guwahati dated 15/2/2005 are annexed and
marked as ANNEXURE-H & L

20.  That the Respondents beg to state that the grounds set forth in the instant
application are not at al good grounds for filling this application and hence the
application is liable to be dismissed.

21.  That keeping in view of the facts and circumstances of the case and the provisions

of law, the application is liable to be dismissed with cost as it is devoid of any merit and

is without any cause of action.

....VERIFICATION

1A
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I, Shri Khiainbor Kharmalki, Administrative Officer Gr. | & Head of Office, Geological
Survey of India, North Eastern Region, Shillong , Soﬁ of ('L) L.S. Sawkmié, aged about 5% years,
| resident of Malki, Shillon_g—‘ 793001, being duly authorised&and -competent to sign this verification,
do hereby solemnly‘affirm and state that the statements made in Para 1 to 20 of this Written

Statement are true to my knowledge and belief.

And I sign this verification on this __A % 3'(‘ day of February, 2006 at Guwahati.

Khfaiihor Khsnoalb
DEPONENT
Head of oy,
SSI, Nep
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I - S " REGD NO.: 85

-----------------------------------

To A :
The Reglonal Labour Commlsaloner (Cent
Radgarh Road, Guwahat 1=3,
: ASS&L’I.

'a-Sub:~ Ille“dl termlnutlon.

'HURespectcd ulr, : : X
With due respect I have the honour to draw yo A A
- attention and ibtervention op the fucts and c;rcumstapggs mentiona -

!

'_below - R "‘:]HUQ
 That Sir,lés per the recordsVSubkLtted by umtl. Amaraeot
}f:Kaur, 4 resident of Dozen Line Shillong before. thes UDLOH that .
- she had been worklng &8 a uweepur in the Departmcnt of: Geologlc§1
_ 'uurVey of lndla under Adm:nlbtratxve Uff¢cer, Mlneral Dlviglon,
'“,uhillong alnce 1985 w1thout break, ' o B

That sip, sometime on August 2001 her scrvlce uas termina—}
“ted ‘by the Department ‘without any. satisfactory ccaﬂan and as a

} |
!

'fresult ofiuuch termlnatlon Smti. Amarjeet haur hus beenwfacxng .fﬁ
'tremendous trouble to waintain her fanily. e ' :

| -;;f - _So;;ir I thcrefore, Trequesting Jou to take necebsary :

R\ ?‘L"\ﬂ&/y\ - ¢ h

et Jp™\ step to s safeguard the interest of the uorker and your

. \klnd c00poratlon will highly dpprevlabl
. - \Brtfy

- e

-

2y e Thanking you,

(]

SOVTE 00y Lol

No....... ;\3 ......

.ey
>/ AERRRCAE B ' Ceneral Sderet
L e L shlilong Cantonment Board Imployee
?»\w:::Q;.,_ o o Unlon, oh_llong o

.
. . P
o f . ..



s U wc,%/uﬁ&}(« J
[ut“— (923 LL< -/1': '/)Lab\/*-c,uc/(_j Z?_va'f

: o | TR "‘\)‘LJL\.:'I&«H/\(I;«VU. of Cadwal .

‘ U ' O‘f\ . ﬂ--pLﬁ?’ et C/t/ AL/L L (/J

L, i,

e Lj (»c (m. 4 L(t(’* 4 cd

i {aQJ (f"':,f‘.... ]

. ..'{‘O arcmg, oo sgbem ba" O‘l-

"ﬂ\Q_'\‘Jumor\, "mos em\blodﬂ.o(. a:d«l )\va
B\o m(}w ouen fum‘f— Q—M\{OIOLJN\Q/WJ‘ -

miaS‘ U

é-—d < L\rzu(/(vl -l

6\1*0 ;/4' "’




R R TN

o _No.éOg | /5/1/Contg/NER-87,  ~  Dated, 22.03.2002.
From : S - To: S |
The Sr. Dy. Director General, ~~  The Assistant Labour Commissioner '(Ceﬁt‘r_al),i":f' 3
Geological Survey of India, .~ Government of India, IR
- North Eastern Region, -~ . RaejgahRoad, Chandmari, =~ L
Shillong. =~ .7 o ©+ Guwahati- 3, C R R

Sub: - Induétrial dispute over illegal termination from service in respect of Smt. Aknqrjit Kaur, |

Sweeper raised by the Cantonment Board Employees Unior;, Shillong. . = "~

Ref:  Corespondent resting w;ih your letter No. 8(2)/2002-G/A, Dated, 01.02.2002. "

L ' | Sir,
| | | In response to your letter referred above, this office had requested for deferment of

proceedings which were to be held on 22.02.2002, by one month, vidé this office letter No,”
5404/5/1/Contg,/NER-87, dated 18.02.2002. L - ST

In this regard, it is further stated that the meaning of ““Industry” as mentioned in LD.
Act, 1947 Section 2 (a) has been clarified in Section 2 (j), which clearly excludes educational,
scientific, research or training institutions or any activity of the Government relatable to the
sovereign functions of the Government including all the th activities carried on by the Central
Government. The LD. Act, 1947 is, therefore, not applicable to the Geological Survey of India
: i which is not an industry as defined in LD. Act, 1947 and as such the case of Smt. Amarjit Kaur,
as raised by the Cantonment Board Employees Union, Shillong cannot be termed as industrial
dispute. - : S ‘ S S
You are therefore, requested to dismiss the case of Smt. Amarjit Kaur, under intimation
to this office. ' P “ R

Yo sl_faiﬂﬁ‘uny’;} R .

 'HEADOFOFFICE © ¢ . " -
For SR DY. DIRECTOR GENERAL
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Rel. No. 9 (c)/ 2003, . Lo

In the matter of an industrial dispute bcl\yccﬁ,-,—_-
Smu Amarjeet Kaur o S IR S L
Represented by the General Sccretary, o R

Shillong CdntonmentBoarcl Employees Umon, o . "" S
Shillong, o vvv v ten i s e v verenn s Workmen

“The Dy. Dircctor General, - S
Geological Survey of India, "+, - R
‘North Eastem Region, © - S S .
Shillong, - Management . L

WRITTEN STATEMENT OF THE MANAGEMENT

- The Management above mentioned most respectfully sheweth :.

1.  That the refcrcnce is not mamtamable 4_/ : R

2. That bufore r\.plymg 1o the statemients madu in the sch»dulc W}Mmr

the action 'of the management of Depu[y D:rec.tor General Geologzcal Survey of Ind:a ' j:.,'

. ‘(NER) Shillong in temnnatmg the services of Smti Amarjeet Aaur, Sweeper w.e f August : .
01 w:lhout observzng the provisions of law and also denying for :eznstatemenl is Icgul : l
and ]usle led? If not, to what ielzef she is. entztled to7" the rc;pondunt beg to fumish the . - )
facts and circumstances on ghe rule’ provxsnon as under: |




e

clanﬁcd vide sccnon 2 (]) whxch clearly cxcludc Educatlonal Survcy, Rcscarch or, 'Irmmng

Indu:.tnal stpute Act 1947 is thereforc not apphcabl«. to GSL which is not an mdustry

Copy of Sccuon 2 (A) of Indusmal Dlsputc Act, 1947 is anncmd as Ann('\ux eI

4. That under Scctxon 14 of the Ccntral Adm1mslrat1vc Tubunal Act’ 1955 the’ Canral '_:

- 1947 is“annexed hcrcthh for your ready rcference The mcaning of mdustry has been A

Insmuuon or any actmty of the govcmment rclatablc to sowrcxgn function of govcmmcnt ;

4 mcludmc all thc achvmes camed out by thc depa.rtmcnts of Central Govcmmcnt The ‘

3 . Gcologxcal burwy of Indla 1saCcntral Govt dcpartmcnt and docs not come undcr L

the purvxuw of Industual Dlsputc Act 1947 Scction 2(A) of thc of Indusmal stpute Act .

Adninistrative Tnbunal shall exercise all the Junsdxcnon powers and aulhomy in rclatlon to.-

1

1

i

{

i b @ rccrmlmcnt and matters concummg 1ccm1tmcnt to All India Scmccs to any le Service -
1

of the Union or a le post undcr the Umon () all scrvice maltcrs conc»rmng le post

undm thu Union ctc - Ammama O

schedule, being mattcrs rclatmﬂ to the tmmnatxon of thc scrvice of Smti Amarjcct Kaur,

i .

; ‘ : sérvicc matter under t}}e Central Government.

| 6. That the .rl:spondcnt bcé to state that following regular Safaiwalas \y.'crc posted in
Mmcral Physics, vamon, NER, Shillong. ‘ |

; o ' a  Shi Sarjan Singh ~ Oct §2to April'9L.

b, SmiR.Marak - Apiil'914o 2311192

¢, Shri Sarjan Sing - 23/7/92 10 28/2/94 (cxpired on 1/4/94).

d.* ShriJect Singh — Nov'95 to till date.

Tpsmmaeneee P EE LIRS T L A e = ¢ Hotnwitrinn 11 4 ¢
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5. " ThatGSlisa dupartment undcr the Cu.ntral Govummcnt, the subjuct mattcrs in the .

thc,matlu do»s not fall under Lhc Junsdxcuon of Industnal Tribunal to arbllmtc thc .
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consohdau,d rale as ac,rccd upon by the partics,

Shc was never cngdg,cd 1n other divisions
cxccpt Mmual Physics Dmsxon Thc details of cop

tractual work pcrformcd by Smu Amar_]cd
I\auz in Mmual Phys:c» Dmsxon GbI

JS fumlshcd in Annexure. 111 chce lhc avcrmcms

madc by Smti Amarjcct I\aur that shc, was contmuously

engaged from 1985 are hcrcby dcmcd
8.,

That wuh rogards to Ihc SCHIIDULE “

and justified? H‘ NoL, 1o what relief she is

on contract baus for cluanmg the ofﬁcc durmg A.

‘In the premises above, it s, therefore,

- prayed that  your Hon’our

may e
pleased to chsmxss the rcfcn,ncc against lho

workmien,

—X

ML T

focma Weo o
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1, Shi LD 7 8‘1 *"“w’, Regional Administrative Officer & '

Head ofOffxcc Son of 2. N YL v e v e being authorised  to sq?n'

. this Wnttcn Statcmcnt by the Dupuly Dircctdr Gcncral Gcologlcal Survcy of India, .
: North Easiern’ Region, East Khas1 Hills District, bhxllong, Meghalaya | do ‘hereby ,
" solemnly declare, that the statcm«.nts made are true to my knowledge, belicf and - E L
information. And I sign this alfidavit on this the ... .22} .day of AWO% : i |£ Kl
: ; . o C : ‘ [ A
! Pk
- A4
. ' »
; ' :,':
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?» * o ‘ B k"v.
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L NO., L-42012/240/2002 (IR(CM-1l)) : WHEREAS t
b~ " industria] dispute exists between the emplo
Lo Survey of India, and their work i

' .annexed: - . o

’

-, adjudication: L SRR
-NOW THEREFORE in exercise of th
~ Sub-section (2A) of Section 10 of the
.- Government : hereby"
. " Tribunal, GUWAHAT/. The said

e ey

VUL e i g e,

3

. Copy forwarded for Necessary action to :

. /

*1. The Presiding Officer - 7 .
Industrial Tribyna ; S i
Ambari (bye lane), . - R

- Near Jor Pukhuri,
Uzanbazar

GUW. TI-781001 - .
2. The Députy Director General,

- Geological Survey of India,

North Eastern Region, Shillong
MEGHALAYA) -

SHILLO.NG(

.-+ "Government of India// Bharat Sarkar!- . i 3.

Tl e g R , R
. - ' . .
o . P I DN
e, C e ‘N i bt ot Ly,
e ORDER “' -
P C e e . L e [ "'.-',,\." $ e e R
. N PRV SN '
T Beedo LriaThls

AU Y i ., -
Lafe v, S0 Y T SN

e boWers cgnferred by cléusé '(d)

Tribunal shajl give its award within a period of

{

i

Mant.ralaya_' L

[P
I

- New Delhij; D‘a‘te’d:
T S ATt T g

o
KR EC

. i..f..,.-,"'-;‘ >
CLRE R Jriniy

. .:1 s
S Act, 1947 (14 of 1947 ) the Central
adjudication *: to ¥ thg Hindustria)

th(e_q vm.q ths, >

(_~'>'n‘

(Kuldip Raj Verma):
i DESK OFFICER
_ - T.No.-23001145 °
lEMail-irdu@Hsd.qle_l‘hi.hic:ivn

- L s el o
S RN B
e St 2 T

L ol
: -y : i
S
St

g -

S
—_




{ Jhillong o
- HlLLONG(MEGHALAYA)

~

’f suments, list of reliance and witnesses with the Trl

e General Secretary, : e
lllong Cantonment Board Employees Unlon, e

The partres raising the drspute shall file a statement of clarm complete with relevant ,

bunal within fifteen days of the receipt of:

5 order of reference and also forward a copy .of such a statement to .each one: of: the

; pposite parties involved in this dispute under rule 10(B) of the lndustrral dlsputes (Central )r

{ fules, 1957
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IN THE INDUSTRIAL TRIBUNALZ:ASSAM: : GUHAHATI,

REFERENCE NO,9(C) Or 2003,

Prasent ¢ Shxi B, Bora,
Presiding Officer,
Industriel Tribunal,Guwahati,

In -the matter of an Industrial Dispute between:

The Management of
Geological Survey of Indla,
Shillong.

Their worlman rep. by the General Secy.,
, : "Shillong Cantonment Board Employees union, .
P Shillong.

Date of Award: 18.7.085,

~AWARD=

The Govt,of India Ministry of Labour,New Delhi ’

by a notification No,L- 42012f 240/2002 (IR(CH-II) dt, [
17.4,03 referred an Industrial Dispute betw een the management”
of Geological Survey of Ind.i.a,Shillong and thelir workman

, " Smt.mnarjeet Kaux,Swseper on the following issue 3

|
¢
i
i
E ot &\\, ['

oo ;ﬂ'\’? ’
i X " Whether .the actlion of the management of Deputy

Director General,Geological Survey of India(NER)

shilleng .fn tenuinating the Services of Smt,

amarjeet Kaur.Sweeper W.e,f. August '03} wl thout

oosorw.ng the pxovi.sions of law and also denying :,} !
1

for reinstatement is legal and justified 7 If L
i ) ;
not, to what relief she is entitled to 7 L

€ an<. :
On receipt of reference, a mferencecase was J

registered and notices were issued both partlies qalli.ng upon i
I i
| o
them to file their written statements/ addl, written statements a !
and documents if any, In response to the notices both parties

appeared in this court end £ifld their written statements, t :

Contdes o2/=
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|
Both parties also a.-uuced evidences both oral and documentary \ i
i

i . .
il . in support of their respective cases.

~ The mamagement raised preliminery objection as

i F e oS SR e S SR N

Heard the leamed counsels for tfxe parties.Gone

’

|

|

fj ‘ to the malntainabllity of the reference in its present fomm, |'
|

i

thmwugh 4 e record, i J
‘ . . ‘ ) P

It 15 decided to hear the preliminery issue flrst
A . - s I
and the Lssue is framed : whether the reference in its present )
. ) i A
1

form 4is maintabnable .or not 2

By this Award I propose to dlspose of thq pef.i.t.f.on
of the m&nagement files on 04-06-00 by which the management
has Challengéd the Jﬁ:isdiction of this Tribunal to adjudﬁ.cate o
the reference .The main plank of the Managemeant is ﬂ.lat the '

.

Geological survey of India(herein after mentioned as G. JI)

is a soyerez.gn Deptt, of Govt, of India und ﬂlerefom, it

does not come within the ‘perview of the I D.Act.Hence, the

' reference is not nui.ntainaole.'rhis reference is pending since

17.4,03,

" The workman on the otherhand, stated that the

petlition dt.o4-06-05 -on malntainability of the reference is

an af.ter thought. and - bel ated one and therefore, can. not be

[y U P

tebable at this stageafter , completion of evidence of the

parties.The workman stated that t.be_ Management has f£iled this

petiti.on to veil its fallure to produce some: documents relied o

upon by tnem and applied for the coples of these documents

- by the workman etc,etc. .
[y\_p/ ' Be that as it may,let me examine the question

of malnualnability of the reference.The objection is raised

by the  managenent mainly on the ground that as the G.S.I.

" ' R | ooooo-3/“ ‘

. g ' ‘ s e -v ' -:’,n..,,-: TLoAMNYL WAL . . - . o
. . . ST AR e - [




| xeferred to as 'che mt).

v
SR AN
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/76’

t‘ne Gov‘c. of Indi.a it does not .

is a soverelgd Deptt. o£
pex:vi.ew of the definition of sInaustry’

come vrl.thxn the

as envi.saged by Section 2(0‘) o£ the I.D.Act(herei.nafte: :

[NRCE R SR 1N

KRR o

“

Sectio'nu,z (J) of the Act deﬁines‘mcmstr.y‘ as o

winaustry” means. any - Sys'oamati.c acti.vi.ty carx:i.ed on by

co-operation petween an employer and his wo:icmen (whe'c.her E

such wo rkmen are emplo_yed py such employer dl.rectly or by

or thoough any agencys includi'ng a4 contractor) for the
ervices with

pmductton,' supply ©F di.stribution of goods OF 5

a view o gatisfy human wants OF wishes(not Pelng wants OF

wlehes which are merely spi.:i.tual or religious anl'nawre). :

whether oF not ....'......But gaction 2(6) of the Act has

excl.uded any activity of the Government relatabl.e to

the sovex:el.gn £unctj.ons of the Government i.nclu.d.i.ng all the

ac'd.v.t.ti.es ‘carried on BY - the departments © of the Central

Govermment deal.ing wlth dsfe_xnne_research | atomic ener.gy

RO

and spaces ¢ C . . _

on & perual of this px:ovi.si.on, ic tranSpireé

that “any activity of the Govt. T relatable O the sovereignd

functi.oné of the GOVT. “along with the act.Lvi.ti.es carr:Led on

py the lﬁeptt. of deﬁence zeseax.ch, atomic en
of = the Central Govt. are excluded grom the ‘pervi.ew‘ ‘of the

' def.i.ni.tton of Industzy, _

Now,
e Govt 7 The phx:ase-Soverei.gp function has

in the Act.The aictionary meaning Of

the worIk' soverelgn' is supreme in power ¥ 3 possessi.ng

supreme dominion OF Jurisdiction ; royals gree of ‘outside

iﬁﬁluence or control i
vol.IL giage 930) 'SO.;he Deparunents. walch deal with the

. 1-._..“4/"'

exgy and space |

jet us exaine a3 to what are thegsovereign

. etc.(The Lexicon wWepster pictiorary. -




- own laws only.The Hon'ble Suprena'Court in Bangalore‘water

if there are units which are industxies,.'and they are substan-

tially severable then they can be considered to come within ..

: :esearéh Anstitutions....., which could be looked upon as

. 1s rendered,

- one of the function of the G.S,.I, among others is to ® To

.
TR N VIR W NN
R e P

| —:Q_J-" : ./:J>QF'/—

L st " i

30vereign Eunctions' of the Central Govt, have absolute contr< |
of free £rom outside influence,In that sensa. theSe Deptts of |
- the Central Govt, are autonomous bodies i,e. ‘subjec_t to theirv

Supply & Sewerage Board Vs, A. Rajappa (1978) 2 scc 213 stated
that even in depdrtments dischaxging soverei.gn functions., '

Sectlon 2(J) ' of the Act,

By the same decision the Hon'ble Apex Court also
held that the clubs, educational institutions, co-operatives,

organized activity" whers " there was a rélati.ohship of. .
employer and employee and goods were pmdu.ced or sex:vi.ce

‘was x:endered.

That being so, the research institutions' are
also kmixxiy industry' Lf any organized activity is carried
on by such institut;ons and there is a .rela‘ti.on'of ‘the

employers and employees and goods are produced or service

Let us took into the activities carried on by

the G.S.I. The leamed counsel for ths management has supplie

: . |
us with the “Charxter Relating to .the Functions end responsibi-
lities of the G.S.I."“Clause 4 of the Charter States 'that

undertake systematlic studies and research in all,‘Sub-di.gciplin
of earth sclence and methods and techniques - of exploration

and  sensing *

. From this clanse it can be seen that one of the
' \
functions of the G,S.I is * to conduct systematic studles’

and research in all sub-disciplines of earth’ sclence",This

. S
————— o




-23— |
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£unction alone araus G.S.I. into a research .i.mJ_t:.i.t:ut'.i._or;;;}"_.f

But let us exaxni,ne whether the . activiti.es of 'che G.s I. can
be looked upon. as “omanlzed acti.v!.ty or. not ? 'rhere can not

be any scope for doubt that the activities' of the G.S I._ara

"ox:ganized acti.vities“ between the employeo and employees

and there is a jural relad.on of employer and employees, But
let us see as a .result of the ."organized acu.‘vi.ti.es“ any goods“__',:,

i,s produced or gservice 1s rendered or not ?

" From the charter of activities of the G.5.I. it |
is seen that preparation of Geological,Geo;hysical,Geochemical
" maps oﬁ the whole countr.y and the .off=shors amas. to explore

i
|
! - and asse_ss minex:al resourses o£ the countr.y etc. ax:e the ‘main

functi.on_s. .

3.

: 'rhese functions of. the G. S.I. are of purely scLenti.fiq &

in nature and by such activitles it pmdu procures some i

‘ fundamental datas of earth-science which can be useful to its i 1
‘1 further‘resemh.No goods are produced or services are ‘rendered ,;;’

: '; - ' by such research works for sati.rsfaction of human wants Or |
| wishes. | ‘ , o S §

CDRIEEN . ) . v ! 1

In this  connection we may yefer to tha decision
of the Hon'ble Supreme Court in physical Reseazx:h Labortory S \ ’

Vs. K.G.Samuh II LLJ Supreme Ccourt of Indla 1997 p.625 wherein

4t was held that the appellant i.e. physical Research Labozgwry .

wés .not an industry even though it was counting on the activity

of research on.a..sysﬁematic manner with the help of its

.-:‘f‘ M employeas, as it lacked that element which vould make it an.

/ organisation carzyz.ng on an dctj.vi.ty which could be sald to |
be analogous to the carrying on of trade or business because :
i1t was not producing goods and distributing services which _ %
‘were intended OF moant for sati.sfying human wants and needs, ]

as ordinari ly understood.
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Though it was held in-the Bangalore wWater Supply -
and Sewerage anrd Vs. A,Rajappa (1978=1-LLJ SC 349) . that
research Lnsthtutions are also industry Lf they fulfil the
triple tests i.e. (:l.). Systemétic activity, (1) organized by -

- Co-operatlon between = employer and employee and (114) for |
the production and/ox dlstribution of goods and services for
satlsfaction of humen wants or wishes,In the case in hand

the 3rd element is found to be absent,

Before parting ‘whth this matter in hand, let me

make it clear that the G.S.L. is not perfomming any soverei.gn

functi.ons as claimed by the leamed counsel for the menagement. .

sd,vereign f.unc;tion@of a state are those functions, which

the state has somc ~consti£utional obligaticn for perfoming

these functions b;_x its own organisation ke..ping the natlional

security ,J.ntegrity etc. in mind, SOme functi.ons of the state

can not be allowed to e performed through pnvate agenci.es.
‘ ‘The .apace resear,ch, the Atomic power the defence etc, are

such functions which can be strictly sald to be *sovereign

E‘uncti.ons' of the state.

in the result , I am constrained to hold that thé
G.S.I. is not an ‘'industry' as defined by secticm 2(J) of
the Act and this feference 45 not maintalnable and the

reference is answered accordingly «

Given undar my hand and seal on thi., the 18 th
day of July '+ 2008,
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: . Depa:tméptegﬁ Geological Sorve
7 Officer;” [

and ' Smt.Kour h

5 jlwith”tho’Managementfon;sevetalﬁoccassionsfbu
"¢ Tesult came ot which prompted ﬁ

. , :
L qw;thisxpffiééif@r@Jozntédiscuésion/ccnciliatioq:andfvarious '
--.'fr‘datas~v1«z:2222;02;1a:5?02;- +5,02;,18] ;02,57 /

. could’

~in Annexure-II

" \Government:of Indfy ‘-
oo Mindstry of Laboup - vt i

. dffiéé'bf&theﬁAsSistant_Labdar'cdmmi§éiqner(¢) :
A' - '.' A arh O B Ch nd G K] St k A.! K
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Vot M

“The:Secretary i
Government”of' Indi,
.Ministryﬁoffxabpqx,v

FEShram“Shakti{Bhawan{

*Rafi Mar :New Delh
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W A TR 3
LIndUStgialﬁnisputegqvarft fhination'ﬁ{
“fromservice ‘of Smt.Amarjéet Kour;
;Ex;Swaaper%byﬁthe Management ‘of "

4G9010g1caL‘Serveyﬁog;Inq
“Shillongyioe: | 47 T,
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Slry o

DR BN ) “iVif*‘“fﬂ. o

fi;“rf;lﬁﬁzraé>céne;a1'secretazy,Shillong“cantonment Board|

Bmployees;Unign;ShillOng4ra@sed ah Industrial Dispute vide . :
‘his_1etterﬂNo.iNilﬂdatad;02:41,02;(C

f

. X \FE . opy;enclosed:ingAnnexume i
; stateﬁsihat‘Smthourfhad:been«wquin “as’ ' i

'S I;ofglndiaiunderﬁAdmiﬂistrativéﬁ
M;ﬁeral?Division;Shil ong-since 1985

SriNated wn. the'n of: August,2001 |
Aftezﬁthatatheivni&nktoo T\

without any ireason’s: t k:up the matter

) dispute. |

:ﬁhsmj$g;;§i§ew;"
On - re

e e réCéibt*bfithbwdispﬁié“th“T”"
taken Up-with “the: ’ P

1.5,02;18?6202” ;
8.02 n sCussioniheld but-ngﬂ?
' Re ackhieved outiop di
11,9,02 ' :

and lastly 23,8,02" joint qi

bu; break'througi
. and subsequently on o

SR -+IheiManagementiinste
fact of termin oux/ Y pointed out
letter.NoJ6081{5/1/Contg/NER~87ﬁdated.22:3;02' copy

thevnon'appliCability'offIndustria{"uispute
.upon'tho~astablishment*and as ‘such the Management
felt that such case of termination.cannot be handled
I.D.Act,and%gequgst to_dismisseﬂﬁthe pcsisapaiipbz?
e "However, time to time
Management attended the
was employed Part tim _
B5,600/= per uonth -~ on 3 proof a copy

vide:
Act 1947

FAILURE OF Conciitarigy ™
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Slo; : : Without break” -
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Original Application No292 / 2005. —_—

Smti Amarjit Kaur, .
weeveevee....Applicant.

-Vrs-

Union of India and othérs, )
.......Respondents.

ra

RE-JOINDER TO THE WRITTEN STATEMENT SUBMITTED
BY THE RESPONDENTS. ‘

THE APPLICANT MOST RESPECTFULLY SHWETH:

L. That the answering Respondents have not gone through the Original Application \(
meticulously and have disowned their responsibility in their arbitrary and malafide acti

in terminating the service of the Applicant after completion of long 15 y while N
submitting their Written Statement by making a false and frivolous picture so as to _Q;
camouflage the Hon’ble Tribunal and thereby safeguard their unlawful, arbitrary and __\{_

unfair actions. ‘ ]&)

’ <<
2. That the Applicant Smti Amarjit Kaur was engaged by the Respondents as a
Group D employee for working as Sweeper/Safaiwala under the Dy. Director General of
Geological Survey of India, North Eastern Region, Shillong since 1985. After terminating

the service of the Applicant by the Respondent No.2 when thé matter was agitated before

the Regional Labour Commissioner (Central), Guwahati by the General Secretary,
Cantonment Board Employees Union, Shillong in his letter dated 2.11.01, the matter

‘which now the Respondents disagreeing)was not raised in their reply/statement before

the Regional Labour Commissioner. This aspect of the contents of Para-2(b) of their
Written Statement is an “after thought” , concocted, false and unfair) as it appears, in
Legal jurisprudence. The second and last paragraph in the Assistant Labour
Commissioner (C), Government of India, Guwahati’s Letter No.8(2)/2002 and G/A dated
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18.10.02 addressed and referred to the Secretary, Government of India, Ministry of
Labour, Shram Shakti Bhawan, New Delhi, categorically highlighted the failure of the
Management for their noq-participaﬁdn/submission of reply in the conciliation
proceedings. In the said letteg\;%s nowhere mentioned that the Management/Respondent
had ever raised any issue in respect of the time/date of appointment/engagement of the
Applicaht in their establishment. The letter postulates that the Labour Commissioner

issued as many as “ “ten letters” to the Respondents for their participation/submission of

reply in the conciliation proceedings, but in vein. The Management, however, vide their

. letter No.6081/5/1/Contg/NGR-83 dated 223.02 informed the Regional Labour

Commissioner that the case was not covered by the Industrial Dispute Act, 1947. In this
connection the observation of the Regional Labour Commissioner in their
aforementioned letter is reproduced adverbatim “the Management never ............ the
fact of employment of Smti Kaur for the period since 1985 to August 2001. The
Management did not at any point of term contradicted the contention of the Union
regarding the employment/deployment of Smt Kaur. More so, on 5.8.02 the Management
representative was in a mood to concede the demands of the Union to deploy Smti Kaur
for not exceeding 119 days in a year i.e. 8-10 days approximately as casual contract basis
and there had been a ray of hope of amicable settlement after 15 days form 5.8.02 but
lastly on 11.9.02 the Management threw the cold water on the agreed point and again
rolled back to their contention of non applicability of the Industrial Dispute Act, 1947
upon the Geological Survey of India “. Thus the statement of the Respondents now as
made in their Written Statement under Para 2(b) mentioned above is not at all tenable in
the eye of law and, hence, refuted. The concocted story which now the Respondents are
reiterating before the Hon’ble Court could have been submitted in the initial point of time
when the case first appeared before the Labour Commissioner for conciliation of the
matter.

A photo copy of the aforementioned letter of the Regional Labour Commissioner
and the Union’s letter marked as A & B at pages 11 to 13, of the O.A. are submitted
here-with for ready reference and kind perusal of the Hon’ble Tribunal.

3. That as regards para-3 of their Written Statement this is humbly submitted that
can there be any employee engaged/employed in any Government employment for
months and years together without any hope of assurance from the competent authority
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that his/her case would be considered for regularization of service in the event of being
absorbed in their establishment. The only thing in the application was that being a
illiterate person and fully dependent upon the repeated assurance of the Respondents,
more particularly, of the Respondent No.2 and 3, she did not take any written documents
from them to Exhibit as documentary evidence now so as to prove the veracity of her
statement. The Applicant with most humbly and with respectful submission prays that if
any independent enquiry is conducted to verify the official records of the Respondents
definitely positive clews would be available. The Applicant is submitting a seperatge
petition for production of documents by the Respondents.

4. That as regards the contention of their statement under Para-4 of the Written
Statement it is submitted that it was a gross lapse on the part of the Respondents. No
Government work is done or purported to be done under any verbal assurance or verbal
contract without keeping any records for any work, even if it« ;anted for the contract
work as alleged by the Respondents in their W.S. For, this may give the indulgence of
inviting corrupt practices of the officials involved to keep or engage ai;rrlagyc %trafts
according to their suit will. To arrest such undesired and unhappening, there are system
of vigil instruction to keep the record of each and every work wher-e4 it was contractual,
temporary or of a perennial nature. It is really astonishing that Geological Survey of India
is a Central Government Establishment and without keeping or recording any written
documents they engaged the Applicant and such like employee “ as for the contract
work” as alleged in their submission now, albeit it was never raised by any official at any
point of time when agitated by the Cantonment Employees Union, Shillong, before the

Regional Labour Commissioner at Guwahati mentioned in the foregoing para-2..

5. That in regard to statement made in the paragraph-6 in their Written Statement
the Respondents have been repeatedly mentioning about the non-applicability of the
Industrial Dispute Act, 1947 in this case)but they are not agreeing and stating anything in
regard to committing of their forge, false, gross lapse as highlighted in the Original
Application by the Applicant, even by violating the provision of Minimum Wages Act
and adducing false oral evidence before the Industrial Tribunal when the matter was
referred by the Ministry of Labour for adjudication of the case. Whether the matter falls
under the Industrial Dispute Act 1947 or not is a different issue but it.dees not deprive the

legitimate claim of the Applicant and as such other employees by any of the employers to
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cause and infringe their Fundamental Rights of employment. The submission made by
the Respondents in their Written Statement are therefore not tenable in the eye of law at
this distant date when the matter has been placed to go on altogether a different issue
before this Hon’ble Tribunal and awating adjudication and justice.

6. That in regard to the statement made under paragraph-9 it is submitted that there
is no government office which is run by any Safaiwala on leave vacancies for requiring
the job by the engaged employee “for about only one hour” as they had stated. If it was
so, why the appointment was not made to the Applicant on hourly basis instead of
arranging payment regularly to the Applicant monthwise as stated by them in their
submission before this Hon’ble Tribunal as Annexures-F to Q with the Original
Application at pages-19 to 30. This is again another false statement of the Respondents to
shield their lapseé’@; deprive the Applicant of her legitimate claim. Moreover, the
Respondents in the said paragraph had mentioned that they have appointed 4 fegu]ar
Safaiwalas right from 1982 to November,1995. Had this been so, when the Applicant had
been discharging her services under the establishment of the Respondents right from
1985 why her case was not considered by the Respondents as a matter of principle of
consideration and observing Natural Justice for the employee towards regularizatim}\ her
service. This was a glaring example of committing violation of Principle of Natural

Justice for depriving the Applicant in getting any regular employment in spite of the

repeated assurances given by the Respondents from time to time right since 1985 till her

abrupt termination of service in August,2001.

7. That the statement made under paragaph-10 of the Respondents is also not
accepted on the ground that this point of production of documents the Respondents are
now only inviting but they have not mentioned it neither in the Forum of Regional
Labour Commissioner nor in the Industrial Tribuhal, Guwahati, when the case was
referred by the Ministry of Labour, Government of India to adjudicate the dispute under
Rule 10 (B) of the Industrial Dispute ( Central Rule) 1957. The Respondents there also

. submitted the period of service of the Applicant from 1991 to 2001 up to 21* July and a

Memorandum of the Director ( Administration), Geological Survey of India, Calcutta
under Letter No.1855 N-80N/A-1203/1/CW/1/83-85/17D, Vol-II dated 12.4.88 as an
enclosure of their forwarding letter No.3/1(1643)/Law-59/2002 dated 24.3.05 stating that
the “ban on engagement of contingent workers was sought from the concerned
establishment of the Office” and no categorical information was contained there, save
Contd...P/5..and...
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and except stating in the said enclosure “that engagement of further contingent employees
should not be resorted to Geological Survey of India” and “ violation of this orders and
any engagement of contingent workers for regular types of job on continuous basis will
be review seriously”. If it was so, as to for what reason the Respondents engaged the
Applicant for a long span of time, even according to them more than 10 years from 1991
to 2001 ( Annexure-E) violating the mandatory instructions of their higher authority. If
there was a total ban for engagement about the contingent employee or temporary
Mazdoor the Applicant should not have beén engaged/appointed at all on any condition
or contractual basis. The acts and the statements of the Respondents repeatedly showed
contradictions of their actions taken in regard to attire their defence for the offence they
had committed to the Applicant, firstly by not absorbing her on regular basis inspite of
their repeated categorical assurance and secondly terminating her service abruptly after
long span of years and, thirdly, by violating the Principle of Natural Justice and also
invited the infringement of Right to  employment of the Fundamental Rights of an

employee.

8. That in regard to the statement of the written statement for brevity and clarity of
the case the Applicant most humbly states that even before this Hon’ble Tribunal they are
singing the same song which they had been singing right from the stage of Regional
Labour Commissioner for all those years that this case is not covered by the Industrial
Dispute Act. But they have not produced at any stage the written documentary evidences
for engaging the Applicant on hourly basis as a substitute employee for the regular
employee when they are “absent from duties on E.L, etc.” and as to how the question of a
“lump sum amount” comes in a Central Government Office for arranging payment for

doing such works even on contractual basis, should it is taken into consideration for

argument.

9. In paragraph-17 of the Written Statement the Respondents committed, “in public
interest she was engaged to clean Mineral Physics Division during the absence of regular
Safaiwala on E.L, etc.”), X it was so altogether for some “public Interest”, she was not
paid according to the Minimum Wages Act and given the letter of
appointment/engagement for her employment, even if it was contractual as stated by the
Respondents, for all those years of her employment. It was a sheer negligence and
exploitation of labour and thereby caused the infringement of Fundamental Rights of

one’s “right to employment” and gross violation of principle of natural justice.

Contd...P/6... published
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10.  That the statements made in paragraph-19 of the Written Statement that the
“Applicant was never engaged continuously” is not tenable in the eye of law as the
practice shown in the employment as submitted by the Respondents and enclosed by the
Applicant as Annexure-E at page-18 on O.A. it would reveal at a bird’s eye view or a
simple glance that the practice of her service shown right from 1991 to 2001 was
motivated and fabricated in order to deprive her continuity of service. The Respondents
may be directed to produce their records as to prove that during the period of service
shown by them she was not needed for their service as the regular employee during that
time were “on E.L,” etc. as stated by them. This is sheer disgusting and a clear
misrepresentation before this Hon’ble Tribunal to give a blow below the belt of an

employee to deprive his/her survival of existence by earning livelihood.

11.  Thatitis submitted that the contention made by the Respondents in their paras-19
to 21 are also not acceptable and tenable in the eye of law. The contention of newspapers
publication published on 15.2.05 can not be implacable and/or inflicted upon the
: 'employee on rendering continuous 15 years of sterling service to the Respondents before
publication of the Judgment of the Hon’ble Supreme Court as quoted by the Respondents.
No punishment can be retrospective particularly in the case of termination of one’s

service where the right to employment is involved.

12.  That thé Applicant most humbly and with suave submission that she was all along
denied justice by the Respondents right from the stage of her empl:)‘yment till termination
and thereafter. Whether in employment or in making payment or considering her case for
regularization of service without engaging new faces and also terminating her service
abruptly, the Respondents,more particularly the Respondent No.2, had all along taken
malafide attitude and never applied his mind to its fullest length so as not to deprive an
illiterate and needy employee at the cost of her necessity and thus the Respondents made
the nnfair 2 unfair _labour practice and violated the categorical and mandatory
instructions of the laws and Rules of the dine so as to deprive the Applicant in all
respects mentioned above and even after referring the matter in the Labour
Commissioner or in the Industrial Tribunal or in this Hon’ble Central Administrative
Tribunal ‘/f\GF rectifying their wrongfdone to this most humble Applicant who has been
suﬁ‘e%\ or her existence of liveli‘hood4 five years back. The Respondents instead of

is barrier oﬁNews Papers cutting should have taken lenient views instead for

>
considering the case of the Applicant for restoration and regularization of her service by

Contd...P/7...arranging. ..

.
<
na

R

<



)

g(l«b

-, A

/
rd

. |

arranging a}:{ minimum pay ensured by the law and thereby honour both the laws of the
land and the Principle of Natural Justice. '

-VERIFICATION-

% about 40

et e ses veenny

I Smti Amarjit Kaur, wife Of..z.g.}’f\?'.
years, a resident of Shillong Cantonment Colony, near Ahjali Cinema Hall, do hereby
solemnly affirm and verify that the contents of Rejoinder submitted herewith are
true to my knowledge, belief and faith and I have not suppressed any material facts

in my respectful submission before this Hon’ble Tribunal .
- And I sign this VERIFICATION on this .....th day of April,2006.

Place : Guwahati.

Date: | ]Z_\ 07 ‘—(A(J [Q

‘ SIGNATURE OF THE APPLICANT.
To
The Deputy Registrar,
Central Administrative Tribunal,
Guwahati.
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To- AN
- The Regional Lasbour Commissioner (Central) "V\
NaJgarh Road, Guwahati~3, e "V
Aseem. | ' 5 )
. : , o )8
Sub:—_'Illégal termination. ' ﬂ )/
ReSpected Slr,
- ~ yith due respect I have the honour to draw your kind }
\ attention and 1bterventlon on the facts and circumstancea mentionod
below :-

) Thet Sir, as per the ‘records subkltted by Emti. Amarjeet
]//Kaur, a reaident of Dozen. Llne, Shillong before thés Union thut

she had been working ag 8 ‘Sweeper in the Departmcnt of Geologickl
Survey of India under Administrative Officer, Mineral Division,

Shillong since 1985 without bresk.

That Sir, sometime on August 2001 her service wus terminn-
ted by the Department without any setisfectory reason and ss a
result of such termination Smti. Amarjeet Kaur has been facing

tremendous trouble to maintain her femily.

2;\\\. o Sir, I, therefore, requesthg you to take necessnry
0

\(%\\,step to safeguard the interest of the worker and your
kmd cooperation will highly apprecmblem\m,m“f

_./ - ‘ '
“3 Thanking you. W‘?ﬁ"ﬁ?mm Inlan Shr
,Qf/ . Yours fal hful y,

NV y “

7 "~ Gene a& Sécretary,

shillong Cantonment Board Imployee
“Union, ohlllong.
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Govaernnent of India
Ministzy of Labous

. Officn'of the nasistant LabouX Comn¥&eionex(C)
BﬂiﬂﬂihgﬂﬂﬁﬁiﬁhinﬂmﬁﬂlnQUWﬂH&ﬁi*i
NO&Q(Q)/QOOQ'G/A Dated the %
\ ' : ,
TU, ' : PRIV ‘
hw Braxetary [ 1P e Y
Governmant of Indis :
Minds of l.ohous
shesns Bhakbl Bhiswan

Rned, Masasan Nethi

subjeckie 1ndustrisl Lissute uvaer gormination
* gyoin gozvice of Smt,Amar jeet Kour, i
Uz Owoopar by tho Msnoganont of '
doologieal Boxvey ol india, NuN,
shillongs
84ry

The CQenczal Seovotary #hillong Centonment Dooxd
Rployess Union,Shillong raisod en industzisl Dispute vide
hig Jetbtox No. 31 dnted 02,411,02 XCupy enoloped in Annexure I
atutedathat Smi,Youz hod boen working as Sweeper {n the b
Dansrthent of goological Serve af indla under Adnénistrative
OffLawsy Minaral nivision,fnillon cince 198D withoud bresk
sad HmtaKous hos heen torminated Xn
wi thout eny xeagons Agtar that the Unlsn 400k up tho matter
with &ho Mansgenent on soveTal @ceogtimne put hof pooltive
resulh came oulb whirch prosptad Lhent 18 palwsd Lhe dieputo.

: on tecoaipt of the dispute the mottox was

gaken up with the Monagemant und st baed them Lo attond

{his offigs for Joink 44eussion/aungiliation ond yaxious
datos vimt;?25900291355902'31.5.02,1006.02,297,02 848,02

pné Loatly 2308402 jalnt d scucsion hold butb not broak througk
could be towiioved oub of discuselong vl culysoguontly on

14,902 Lhe dissuto sitsod An conoiliation and rocur ed
folluree

' The Unnagemnsnt tnetaud of angwRTing the moterial
Paed of tormingbial of Lmt.Kousx alrply pointsd out vide
lottox No,éOﬁﬁ/S)i?Uonhg [=-n7 dated 22,3.02 (copI encisped
in AnneYure-1J) the nen applicrbility 0¢ industria Diepute
Kok, 1947 upon ithe agtohlighment ard ne pyoh the Menagement
fel& tnhnt sueh cave of fexminatlon cepinot he nandled under
I.D.Act and requuot t2 dtemizead the position.

licwevery tlmo 1o timo the ropcosentative of
{ Managerent attendead the concilliation and stnted ahat Bmt,Kouzx
wae omalayed Part time on contract bagis at & rete Of
fs 4 6Q0 /= NOT aonth = on = -qe0f a cony of the nfticisl ordar

Contd.paQ/



Cvdated 1142,02 onclosed (Annnxure-I11)e [ho Managoment
© never - ihe fact of employment of Smt.Kour fox the ’
poriod sinco (1VEB to Avgunt,2021, The Menagammt did not
at mny point of texm congreadilctad the gcntontion of the
Union rognrding the aMﬁlo‘nont depleyment of Smb,Koux,
More g0, on $,0,2002 the Mensgemont ro@pzosentativo wag An ,
3 moad to ¢oncedo the demonds of the Unilon %o deploy 3mt.Kour
<for nod exceoding 119 days in & year L.0. 0+10 days spproxis
mutely as easual contxrnokt bosle snd theze hed haen & ray
of hono of & enfvable wetlleasnt efiexr {8 éuza from 8,0,2002
. but Leetly on 14:9,02 the HMenegemont threw the cold water
qunuv/ on thalpggriave point and ecoin xoll baek to thelre contention
of nen~anoliouhslity nf the I.D.Ack'47 upon the Qoologleal
Sorxvey ng Indise Huturally the all oub vifort tu rasolve
the dispude even siter going euch abead torerds sobblemont
8o entlire oxoroloe wonk ¢l dstyay ss botsuse {ho Menapetiont
pefuse £0 ro-instake SutNour in to gexvices As sush, the
Apile antive disputelséringsat wifect put by tho coneilistlon
L ;f{%agm did not find tlw fuce vi suceese, rathsr 14 wad
allada

Yosen tuikhfullyy

' | Oy /"@ZX)Z 0
J{p/ ( A:K:/Eg;krch_rt' )
/ Anott,Lobour Conmiaslonor(Q)

doyermment of fnddnidarahati

Gapy to the followihy for informationa

15 The NelsC, (G) yGined at iy

2¢ The U@fut*'oixoccor_canoral, wgologioil Soervay of
Indlo Nexth Gestorn Ragion,shillongs

3y The Genarsl Secrntary, Shillong Cantnrment Boaxd
Employoas tmion;Ghidleng. A

C)/!l{v{f\/"""" ' . &,) >C/

. T ‘ /Iﬁ’/ Asntt;thour Comniugio ex(C)
| aoyornmenti of . Audiaigunano i
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