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B Apphcant(s) Qj,,,., Aap ,L,,Z,VP" Dvw&te\

. Réspcmdcnt(s)"' et ¥ ONT .

Advpcétc for Applicant(s) VR K f ol
: g;-,\_ Advocate for.Respondent(s) - Nxf C orerrso/.
- " \ : Y
-t . - aglt I
'.‘r'; ® ] o .-<" - Co .- : | . T~
. - Notes“of the Registry |  Date - Order of the Tribunal
, 54142005 ' Heard Mr. K. Pauk, learned counsel
L roh f‘ SRR for the applicant and also Ms. U. Das,
18 fried/C. F. o j _ )
i e s ' 1earned counsel for the Railway.
GCPUS‘M vide fx,’,JD . '
%y No.... “)' ..... L’ .,’..?:3J’3 . . The application is admitted, call
ﬂa@aftd ....... '3 ’[”—5\ ........ 4 fér the récords, returnable within
05 four weeks.
fk/Dy Fcnx;:mi' : List on 07.02,2005 for orders.
%/m Lﬁ\—w . | ;
| | Member (A)
/Vofic,ez/a* @vd&zw/ L
5@‘,/%' /(“D @/Se&VLT e |7 "
~ 4;0 7.2.2005% pre,saent:‘rhe Hon'ble Mr. M. K. Gupta,
j(rcf{ W/V\ Vel _ Judicial Member.
yesy - Nod . J Ao 6 g . It is contended by the learned
é'y 1}&7&, A /D /?o §/L j counsel for the agpplicant Mr.K.Paul that
| ’fa. PC’r“was held on 7.4.1998 to consider
/@ f{) 5. \D//\/o: /}ﬁ 7113 g’- ‘2&:?@ promotion to the post of Executive.
..' ‘Z- /5Q | BEngineer (Senior Scale) on adhoc basis
Jj’ /02{ °5.
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f Notes of the Registry Date' Order of the Tribunal A t
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Contd.
~and various officers, 1nclp¢ing some

Juniors to him, were prcmoted to the
sald post on adhoc basis on 17.4.1998,

ignoring the applicant's legitimate

‘claim. It is further contended that only

reascon for such action could be that
disciplinary proceedinyg against the
appllcangwahzéh Ras culminated into
1mpositlon of penalty of reduction to a
lower stage in the time scale of pay

for a period of one year vide order dated
30.11.1999/21.2.2000. The aforesaid
penalty was challenged before thls. . e
Tribunal in 0. A.No.310/2001 and thg.oaid
set aside #lﬁe
order dated 9.5.2002. The Writ petitlon
filed by the Unicn of India, Ministry y
of Railway against the dfOEZéaié ord

wasg dismissed vide corder dated 8. 1.2004.

penalty was quashed ans

—_———

In the above background it is
condlended that respcndents should have
promoted the applicant to the said post.

B

c The relief sought in the present

: O.A. is to direct the respondents to

Open the sealed cover and to give promo—

‘tion to the applicant to the post 25
'Executive Enginser (Sentor Scale) from

the date his juniors were promoted with
all consequential benefits.

Ms.U.Das, learned counsel appearing
on behalf of the respcndents, states that
she has no instruction from the Rallway
as to whether the sealed cover procedure

| was followed and the officers, promoted

on 17.4.1998, were regularised or not.-

japcordingly, she prays for time to seek

instruction.

Adjourned to 11.2.2005.

A
Member (J)
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| ’ j RPN % 11.2.2005 ’ § - Pregent: 'Die Hon’ble Mr. M. K Gupta,
| R VI i '1 - Member (J). :’ |
| Notiee Ouﬂ7 50—“‘““”‘% | | § The Hon’ble Mr. K. V. Prahladan,
o 2o Mo L2 )% Lo, Member(®)
s 6 SRR : R § It is stated by Ms. U. Das, learned
%ﬁog R | ¢ counsel appearing for the Railways that she
cornnto b el . = has received instruction from the department
' to the effect that the sealed cover procedure
O’b’&z«{ Q(ML /! / 2. / o5 : 'was adopted by the respondents while _
. W/(T o D /jﬂuﬁ’@:’e) R SN cgnsidering applicant’s juniors to the post of
' W AR . o ' Executive Engineer (Sr. scale) and his
bO% 7Llub {7 C(fT ~1CI N ! . | ?xoneration on the charges in the disciplinary
- T N 1 ' proceedings, would, not entitled him to
%‘3 5- i ’ “promotion to the said post as he had not been
\"\’ L % ‘;_recommen;led by the said DPC. Accordingly,
T I she states that she requires two weeks time to
T 1 file affidavit to this effect. Such being the
| éase, ‘we find th;at' it is ne’cessary for
respondent to place their version on record.
I Let the applicant decide whether he would like |
T R R to prosecute the matter or not, particularly in .
‘ N . view of the above contentions. )
] oo | i  Adjourned to 28.02.2005. :
\ s | | ‘ % ‘ | |
L N 7% | b% Membm Memper (J)
| '- | E 28.02.2005 ! Present : The Hon'ble Mr. K.V, Prahladan
5 § Administrative Member.
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~dm | S \
. : S RN R GT A, .
11,54 95@”‘ ' Ms.B.Dev.t .‘Learned ‘counsel dppea= .
ring on behalif of ML S Se Sarma learned
Ra.l.lway counsgel submit;s thit some more
. " time is required t:o fi’Llez written state--
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Memher i R Vic,e-C_hainnan Z

Leamed couneel feor’ tlme :eSpondents !
submitted that written. statement is £ile
todaye List t.he case for ;hearing on }

© 174742005« In the meanwhile rejo.tnder.
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Mr K. Paul, learned counsel for
the applicant is present. Mr S. Sarma,
learned 4{Railway Counsel is absent

with notice. Post on 1.8.05.
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Mr. K..Paul, lea;nedf?ou¢§el ’
for the applicant is ﬁresént. Mp, ¥
S. sarma, learned counsel for the '
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Member

Present Hon'ble Shri B.N. Som,
Vice-Chairman (A)

Hon'ble Shri K.V.Sachidanandan.,
Vice-Chairman (J). ' :

Heard Mr K. Paul, learned
counsel for the applicant and Mr S.
Sarma, Counsel.

learned Railway

Hearing - concluded. Judgment
delivered in ‘open court, kept in
separate sheets. The application ‘is

disppsed of., M.P:iNo«61/42005 also-stands

rder as Mi/izits.
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W,:g«ég? L I \Member | | _Vche—Ch'aiman
. | . "12.8.2005 Rmsx Hea rd Mr.K.Paul, ‘learned
) ' ' ‘counsel for the applicant and Mr:S.
. Sarma, learned Rallway counsel in part
‘ . o In para 7 of! the wWritten statement
3 ot : filed by the|respondent., it is stated
_ o R “that a VJ.gJ.lance case' is J.nstituted
' I:/ . : o '. * E' - at ‘the 1nsténce Of SePas n C.BO Io[dis-

prOporta.onate assets casee. The appli-
A : cant in the reply affidclvit has stated
i ' | M ¥, that only a minor penalt Y proceeding
; S g was J.ns'c..w.tuted by memo dated 10+5.2004
S ' " M. 4n the d::.sproportionate aseets case,
‘I‘he aple.cant has now si_ated that there
i no crtminal case inst ituted against
him as averred in para 7 of the writter
}L/m . éstatemente 'Phe respondents have also
ments.oned the niture and number of thé
ch.minal case and the pl ace where the
criminal case was: instit.uted in the
written statement., It is abselutely
necessary to| £ind out as to -whethexr

. | e any c,iriminal ‘case is pending against

4 ' the applicant in disproportlonate :

' ‘ '  assets case as averred by the’ respon-

dentso 'rhe applicant and the responden-

ts are directed to file thej.r respec-
tive affidavitgx in this regard within

. two weeks frem todays ‘ i
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DATE OF DECISION wvvvveveeeeeeeeeeessensens

Sri Biprajit Dutta |
cesseennensens Applicant/s /
- Mr. K. Paul
o PSSR RRPPRRPTRRNY A (s 7o toT=1 7 =% (+) ol 411
- : : applicant/s.

- Versus -~

Union of India & Ors.
.. Respondent/s
Mr. S. Sarma, Railway Counsel |

... Advocate for the
respondents

CORAM

THE HON’BLE SRI B.N. SOM, VICE CHAIRMAN (&) .
THE HON’BLE SHRI K.V. SACHIDANANDAN, VICE CHAIRMAN (})

1. Whether reporters of locai ne‘t«}spapers vés/No
may be allowed to see the judgment?

2. . Whether to be referred to the Reporter or not ? Jes/No

3. Whether to be forwarded for including in the Digest
Being complied at Jodhpur Bench ? £s/No

FOR

4. W hether their Lordships wish to see the fair copy
of the Judgment ? : Yé#s/No

~ Vice-Chéirm n

;

Y



CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Original Application No.2 of 2005

Date of decision: This the 6® day of “March 2006

Hon’bie Shri B.N. Som, Vice-Chairman (ﬁ)

Hon’ble Shri K.V. Sachidanandan, Vice-Chairman ()

Shri Biprajit Dutta

Assistant Executive Engineer/Pl-2

General Manager/Con’s Office
N.F. Railway, Maligaon,
Guwahjati - 781 011.

By Advocate Sri K. Paul.

.

- Versus -

The Union of India, ,
Represented through the General Manager,
N.F. Railway, Maligaon,

Guwahati - 781 011.

The General Manager/Con,
N.F. Railway, Maligaon,
Guwahati - 781 011.

Principal Chief Engineer
N.F. Railway, Maligaon,
Guwahati - 781 011.

Chief Personnel Officer,
N.F. Railway, Maligaon,
Guwahati ~ 781 011.

Chief Engineer .(Con-2),
N.F. Railway, Maligaon,
Guwahati~ 781 011.

Dy. Chief Personnel Officer '('Con)',
N.F. Railway, Maligaon,
Guwahati - 781 011.

By Advocate Mr S. Sarma, RaiiWay Counsel.
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....... Applicant

Res;ﬁ ondents
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ORDE R (ORAL)

SACHIDANANDAN, VICE-CHAIRMAN ()

The applicant is working as Assistant Executive Enginee:,
under the respondents’ establishment. He was issued with a
memorandum of charges on 28.6.1997. The DPC for promaotion of the
applicant as Executive Engineer was held on 17.4.1908. It is vaiso
averred in the O.A. that some juniors of the applicant were aiso
promoted as Executive Engineer. However, the respondents .had
adcpted‘ the sealed cover procedure in the case of the applicant. Thxe
grievance of the applicant is that the applicant was fully exonerated
from the charges by this Tribunal by order dated 9.5.2002 passed in
0.A.No0.310 of 2001 and therefore the applicant is entitled for
promotion to the post of Executive Engineer. Being aggrieved by the
inaction of the respondents the applicant has filed the present O.A.
seeking the following reliefs: .

“In the premises aforesaid, it is therefore, prayed for
that the Lordships of this Hon’ble Tribunal may be pleased

to admit this application, call for the records and after

hearing the parties and upon perusal of the records be

pieased to direct the respondents to open the sealed cover
in respect of the applicant and to give him promotion in
1998 along with all other consequential benefits and/or be
pleased to pass any such further or other order/orders as

your Lordships may deem fit and proper.”

2. ~ The respondents have filed a detailed written statement

contending that the currency of the panel in the said DPC expired
before the completion of the disciplinary proceedings initiated against

the applicant and therefore the sealed cover was not opéned. The

L
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applicant was considered for promotion in the subsequent DPCs held
in 2000, 2001, 2002 and 2003 but the applicant was not found fit for
promotion due to below bench marking and the vigilance case
instituted at the instance of the §.P., CBlL Therefore, the sealed cover

of the applicant could not be opened.

%

3. Mr K. Paul, learned counsel for the applicant and Mr S.
Sarma, learned Railway Counsel are prasent. The learned counsel for
the parties have taken us to various pleadings and materials placed on

record.

4. We have heard the learned counsel for the parties and
their arguments and given due consideration. The crux point to be
can§idered is regarding “opening of the sealed cover adopted in the
DPC held in the vear 1998" and this Tribunal by order dated 9.5.2002
in 0.AN0.310/2001 had exonerated the applicant from the said
cha:ges. It will be proﬁtabié to quote iiere the operative portion of the
order dated 9.5.2002:

.......... We ha‘i}e already indicated the full text of the
purported disagreement, which is no disagreement at all.

The materials on record also otherwise did not establish
the guilt of the charged official. In the circumstances the

order of penalty imposed on the applicant is wholly

unjustified. The imposition of penalty vide order dated
10.11.1999/21.2.2000 since has been withdrawn, no order
is necessary from this Tribunal. We, however, set aside
and quash the order of penalty dated 8.11.2001.”

5. The matter was taken up before the Hon’ble Gauhati High
Court in Writ Petition (C) No.7809 of 2002 and by order dated
8.1.2004 the Hon’ble High Court has also upheld the decision of this

Tribunal and the order dated 8.5.2002 in 80.AN0.310/2001has become

|
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final. The operative portion of the order of the Hon’ble Gauhati High

Court is worth quoting:

"

<eeeee-eee 10 the present case exercise of jurisdiction by the
Tribunal in entertaining the petition filed by the
respondent cannot be said to be an exercise beyond the
competence of the Tribunal, when the Tribunal has
entertained the petition and we do not find any infirmity in
the order passed by the Central Administrative Tribunal.
We cannot say that exercise of jurisdiction by the Tribunal
is not a proper exercise of the discretion by the Tribunal
in the facts and circumstances of the present case.

In view of the above, the petition stands
disposed of. However, there shall be no order as to costs.”

!

6. The contention of the respondents is that there are
subsequent proceedings against the applicant and therefore, the
sealed cover could not be opened. We are of the view that it is not in
conformity of the legal position since the cloud that was prevailing
prior to 1998 when the DPC was held and the applicant’s selection
was withheld and kept in sealed cover it has to be opened since the
applicant was exonerated and the benefit has to be granted to the

applicant if he is otherwise fit for promotion. The Hon’ble Supreme

Court in Anand Kumar Vs. Prem Singh and_others, 2001 SCC (L&S)

742 and S.N. Dhinara and others Vs. Union of India and others, (2001}
-3 SCC 125, has held that the DPC at the relevant time has to be

considered since if at the relevant time the applicant was eligible he
would have been promoted at that point of time and therefore the
sealed cover procedure is being adopted. The benefit of this should be

given to the appiicant.

7. | Therefore, we are of the considered view that in the facts

and circumstances of the case the sealed cover has to be opened and.

the applicant has to be promoted if he is otherwise found fit by
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' (K.V.SACHIDANANDAN )

v

holding a Review DPC within a time stipulation of three months from

the date of receipt of a copy of this order.

for |
8. L We thewk direct the respondents to open the sealed cover
lealfﬁ;’s h—

and if found eligible hold a Review DPC within a time frame of three
A~ .

months from the date of receipt of a copy of this order and

communicate/report the same to the applicant.

The O.A. is accordingly disposed of. No order as to costs.

(B"N.SOM)

VICE-CHAIRMAN (J} ‘ VICE-CHAIRMAN (A)
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ORIGINAL APPLICATION NO. OZ.  OF 2005.

Shri Biprajit DUtta ....ccoomeieesnnees: e Applicant
- VERSUS —
The Union of India and Others...........c..o.... Respondents
INDEX
St No. Particulars of Document Annexure No. Page
g Original Application 41-45
) Memorandum imposing penalty dated A/l 16
3().11.99/21.02.2000
T [Order dated 08.11.2001 imposing A2 1Y
(rcsh penalty

4 Judgment and Order dated 09.05.2002 A3 19-2%
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Contd......Page




-2-
| SI. No. Particulars of Document Annexure No. | Page
9. Jupdggment and ~ Order dated A/8 bo-43
08.01.2004 passed by the Hon'ble
Gauhati High Court im WP (C) No.
7809/2002
""" 0| Reminder dated 09.08.2004 A/9 44
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ORiGINAL APPLICATION NO. OF 2005.
Shri Biprajit DUtta ..ooooeceemmsesssmesnesmseseeess Applicant
| - VERSUS —
|
The Union of India and Others ..ot Respondents
’ LIST OF DATES
Date | Description Paragraphs | Annexure | Page
‘ ' No.
30.11.1999 Memorandum imposing 4.3 A/l 16
21.02.2000 | major penalty
_ |
08.11.2001 | Order imposing fresh 4.4 INVERER 2

penalty after withdrawing
earlier order dafed
30.11.99/21.02.2000 &

application dated 12.11.01 1¥

09.05.2002

Judg¢ment and Order passed 45 | A3 H3-ar
by|this Hon'ble Tribunal n
O.A. No. 310/2001 setting
aside and quashing the
oprder of penalty dated
08.11.2001.

Contd..... Page
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Description

Paragraphs

Annexure

Page
No.

17.04.1998

Office Order whereby
persons junior to the
applicant were promoted to
the senior Scale.

4.6

/2

28-29

09.12.1996

Seniority List of Group B
Officers

4.6

A/S

20-32

22.01.1993

Railway Board's Circular
regarding Sealed Cover
Procedure

4.8

A/6

33-3%7

03.06.2002

Representattion by the
applicant for opening his
sealed cover

4.9

A7

38-39

08.01.2004

Judgment and Order passed
by the Hon'ble Gauhati High
Court in WP(C) No.
7809/2002, upholding the
order dated 09.05.2002
passed by this Hon'ble
Tribunal in O.A. No.
310/2001

4.10

A8

40-43

09.08.2004

Reminder submitted by the
applicant with reference to
his representation dated
03.06.2002

4.11

A/9

44
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Contd

...... Page



A

(An Application under section 19 of the

Administrative Tribunals Act, 1985)

ORIGINAL APPLICATION NO. 0‘\7/
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OF 2005
Shri Biprajit Dutta, ,
Assistant Executive Engineer/P1-2 V'
General Manager/Con's Office,
N.F.Railway, Maligaon,
Guwahati —781011 e APPLICANT
- VERSUS -
1. The Union of India,
Represented through the General Manager,
N.F.Railway, Maligaon, Guwahati — 781011
2. The General Manager/Con,
N.F.Railway, Maligaon, Guwahati — 781011
3. Principal Chief Engineer,
N.F.Railway, Maligaon, Guwahati — 781011
4. Chief Personnel Officer,
N.F.Railway, Maligaon, Guwahati — 781 011
5. Chief Engineer (Con-2),
N.F.Railway, Maligaon, Guwahtai — 781 011
6. Dy. Chief Personnel Officer (Con),
N.F.Railway, Maligaon, Guwahati — 781 011
................................. RESPONDENTS

Contd......Page
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DETAILS OF APPLICATION :

1. Particulasof the order against which the application _is

made.

The applicant is aggrieved by the: depriving
and delaying atitude of the Railway Administration for Non-
consideration of his case for promotion to senior Scale in the
post of Executive Engineer (Group — B), even after the order
of imposing Major penalty dated 08.11.2001, was set aside
and quashed by this Hon'ble Tribunal vide Judgment and
Order dated 09.05.2002 in Original Application No. 310 of
2001.

5 Jurisdication of the Tribunal

The applicant declares that the Hon'ble
Tribunal has jurisdiction over the subject matter as well as

territorial jurisdiction in respect of the application.

3. Limitation
The applicant frurther declares that the

application is within the limitation period prescribed in
Section 21 of the Administrative Tribunal Act, 1985.
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Facts of the Case

That, the applicant is a citizen of India and is entitled
to all the rights and privileges guaranteed by the

Constitution of India and the laws framed thereunder.

That, the applicant is working as Assistant Executive
Engineer, a gazetted post, and is posted in the offiche
of the General Manager (CON), N.F.Railway,
Maligaon. Prior to his posting in the office of the
General Manager (CON), N.F.Railway, Maligaon, the
applicant was working as Assistant Executive

Engineer/CON, N.F.Railway, Ambassa.

That, prior to his posting at Ambassa, the applicant
was workiﬁg as Assistant  Engineer/CON,
N.F.Railway, Dimapur. In the year 1994-95, the
applicant checked and passed stacks of ballast
measuring to 1739.373 Cubic Metre, supplied to the

railway administration. The ballast were passed after’

proper sieve analysis as per Clauses provided in the
Contract Agreement No. CON/LD/8. After the passing

" of the stacks of ballast by the applicant a CBI check

was made without observing, the norms of sieve
anaglysis prescribed in the said contract agreement.
Thereafter, a chargesheet for major penalty was
issued by the General Manager/Con, N.F.Railway,
Maligaon on W28-6.97 and an inquiry was conducted
by appointing on inquiry officer. The Inquiry Officer in
his report/Finding inter — alia, held that checks

conducted by the CBI officials were not as per the the
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norms specified in the contract agreement and that
the -charge framed against the appllcant was not
established & fully exonerated the appllcant (C 0.)
undoubtedly The General I\/Ianager/Con N.F. Rallway
Maligaon '(Dlsmplmary authority ), dlsagreed with the
Inquiry’ Officer and after serving a notice of
disagreement on the applican’t, imposed th'e major
penalty of reduction to a lower stage of the time scale
of pay for a 'p'eriod of one'year with cumulative effect
'W"hvich will not have the effect of postponing the future
increment, vide No. Z/SSs/CON/DA/GAZ(BD) dated
30.11.99/21,02.2000. | |

A copy of the memorandum imposing the
major penalty dated 30.11.99/21 2.2000 is
annexed as ANNEXURE — A/1

441 That _the applicant preferred an appeal before
the Railway Board against the penalty imposed but no relief
was given to the applicant and the 'appIiCant had to move
this Hon'ble Tribnnal by filing O.A. No. 310/2001 for setting
aside and .quashing the illegal and. unjustified punishment
imposed .uinon_" hin, being an innocent Railway employee.
During the .pe_ndencyc'f the O.A. N 0. 310/2001, the General
Manager/Con, N.F.Railway, Maligaon vide Memorandum
dated 16.10._2001, withdrawn the penalty imposed on the
applicant on 30.11.99/21.2.2000 reserving the right to issue
a fresh notice of imposition of penalty. Accordingly, a fresh
penalty of reduction of pay by one stage in the same time
scale for. a peri'cd of one year with' cumulative effect of

postponing future increments, was imposfed on the applicant
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vide No. Z/SS/CON/DA/GAZ(BD)‘~dated 08.11 2001. by the
General- Manager/Con N.F. Rallway Mallgaon This repeated
order for. lmposmg fresh penalty beyond the competefncy of
GI\/I/CON was also challenged before the Hon' ble Tribunal

as the- matter was sub Judlce

A copy of the order imposing the fresh penalty
dated 08.11.2001 as annexed as. AANNEXURE— A/2.
alongwith a letter of applicant dated :12.11.2001

4.5. That the Hon'ble Tribunal by Judgement and
order dated 09.05.2602 was pleased to allow the O.A. No.
310/2001. The Hon.'b_le Tribunal observed that the Inquiry
Officer on evaluation. of the materials exonerated the
applicah't-ahd although the Disciplinary Authority purported
to disag’rée with the t‘;riquiry Officer, in fact no disagreement
is discernible. Bes_ides, 'th'e'diSaQreement memo is also not
in conformity with Rule 10 of the Railway Servants
(Discipline and Ap'oeal) Rules 1968. According to the
Hon'ble Tribun‘al, the material on record also otherwise did
not establish the t‘a‘ult of the charged official/applic'a'nt and in
the cwcumstances the ord\er of penalty imposed on the
appllcant i ¢ wholly unjustmed The: Hon ble Tribunal held
that, since the lmpostlon of penalty vide order dated
30.11.99/21.2.2000 has been with drawn, no order is
necessary. However, the Honble Tribunal was pleased to set
aside and quash'the order of penalty dated 08.11.2001.
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A copy of the Judgmentﬁf Order dated 09.05.2002
passed by this Hon'ble Tribunal in the O.A. No.
310/2001 is annexed as ANNEXURE — A/3.

46. That.in the disciplinary proceedings against the
applicant chargesheet was issued -on 28.06.1997 and
penalty was imposed on 08.11.2001 by the disciplinary
authority, which was, however, set aside and quashed by
this Hon'ble Tribunal vide Judgment and Order dated
09.05.2002 in O.A. 310/2001. During the pendency of the
disciplinary proceeding, a number of persons including some
junior to the applicant as Assistant Executive
Engineer/Group-B have been considered for promotion by
the Departmental Promotion Committee (DPC) and they
were promoted to Senior Scale as Executive Engineer and
Divisional Engineer in the year 1998. vide Office Order No.
08/1998 under letter reffered No. E/283/31/Pt.XVIII(()) dated
17.04.1998. These persons are namely S/Shri G.C. Sarkar,
2) M.K. Pandey, 3) Anil Kumar and 4) U. N. Sonowal.
Thereafter, two more panels of AEN/Group-B, Jﬁﬂiﬁf}f the
applicant, were recommended by the DPC in theAJanuary,
2001 and in February, 2002 for promotion to Senior Scale.

The applicant was not informed about his case for promotion

to Senior Scale because of the pendency of the disciplinary

proceedings. The penalty imposed on him after conclusion
of the discliplinary proceedings vide order dated 08.11.2001
was ultimately set aside and quashed by this Hon'ble
Tribunal on 09.05.2002.

A copy of the Office order dated 17.04.1998 along
with the seniority list of Group — B Officers of Civil
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Engineering  Department  are annexed  as
ANNEXURE-A/4 and A/5.

4.7 That as stated in the foregoing _paragraph in the year
2001 and 2002 fresh batch of AEN/Group-B  were
considered by DPC for promotion to Senior Scale and
although the applicant was in the zone of consideration he

was not promoted as he was under going forcefulf

punishment imposed illegally by the General Manager/CON,.

vide order No. Z/SS/ICONDA/GAZI/(BD) dated
30.12.99/21.02.200 Annexure A-1 which was subsequently
withdrawn and the fresh order of penalty which was
reimposed vide Order No. 7/SS/CON/DA/GAZ(BD) dated
08.11.2001, Annexure — A/2, was quashed and set aside by
the Hon'ble Tribunal by the Judgment and Order dated
09.05.2002 in O.A. No. 319/2001.

4.8. That under Railway B(ifds letter.No. E(D&A)92 RG 6
— 149 (B) dated 22.01.93, in the case of a Group A and
Group-B Railway servant égainst whom a Chargesheet has
been issued and disciplinary proceedings is pending, the
Departmental Promot_io‘h Committee (DPC) shall assess the

suitability of the Railway servant concerned along with other

illegible candidates without taking into consideration the -

disciplinary proceeding pending and the assessment soO
made shall be kept in a sealed covef. to be opened on the
conclusion of disciplinary proceedings which resuits in
dropping of all allegation against the Railway Servant. In
case the Railway Servant is completely exonerated the due
date of his promotion will be determined with reference to

the position assigned to him in the findings kept in the sealed
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cover and with reference to the date of promotion of his next
junior on the basis of such position. The Railway servant
may be promoted, if necessary, by reverting the junior- most

officiating person.

A copy of the Railway Board's letter dated
22 .01.1993 is annexed as ANNEXURE — A/6

49. That, after the penalty imposed on the applicant at the
conclusion of the disciphnafy proceedings against him, was set
aside and quashed by this Hon'ble Tribunal on 09.05.2002., 1t was
the responsibility of the respondents to open the sealed cover and
to give promotion to the applicant from the date (17.04.98 as cut of
date) his next junior was promoted. Si/fnce that was not done, the
applicant submitted a respresentation dated 03.06.2002 addressed
to the General Manager (P), N.FRailway, Maligaon through
proper channel, highlighting the afore mentioned facts and praying
for opening the sealed cover and promote him to the Senior Scale
with effect from the date his juniorswere promoted 4a the juster

were promoted in the year 1998 w.e.f. 17.04.1998.

A copy of the said representationdated 03.06.2002 is
annexed as ANNEXURE — A/7.

4.10. That, the aforementioned representation dated 03.06.2002
was not responded by the respondents. Instead, the respondents
approached the Hon'ble Gauhati High Court by way of filing a
writ¢ petition, being WP(C) No. 7809/2002, wherein prayer was
made for quashing the Order dated 09.05.2002 passed by the
Hon'ble Tribunal in O.A. No. 310/2001. The Hon'ble High Court
by Judgment and Order dated 08.01.2004 declined to interfere with
the order dated 09.05.2002 passed by this Hon'ble Tribunal in O.A.
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No. 310/2001 as no infirmity was found in the said order and the
judgment of Hon'ble CAT/GHY was upheld.
A copy of the Judgment and Order dated  08.01.2004
passed by the Hon'ble Gauhati High Court in WP (C) No.
7809/2002 is annexed as ANNEXURE — A/8.

4.11. That, the order dated 09.05.2002 passed by this Hon'ble
Tribunal in O.A. No. 310/2001, where by the penélty imposed on
the applicant was set aside and quashed, has been upheld by the
Hon'ble High Court vide Judgment and Order dated 08.01.2004 In
WP(C)) NO. 7809/2002. The applicant stood completely
exonerated from all charges undoubtedly and as a natural corollary
the sealed cover in respect of the applicant has to be opened and
promotion to be given from the date his juniors were promoted.
However, the respondent authority failed to initiate any step in this

regard adding to the worst suffering and woes of the applicant. The

applicant submitted a reminder dated 09.08.2004 with reference to

his earlier representation dated 03.06.2002 addressed to the
General Manager, N. F. Railway, Maligaonﬂthrgugh proper
channel. The applicant requested the respondent authority for
opening the sealed cover in respect of D.P.C. recommendation in
1998 in the matter of his promotion to Senior Scale and for
implementation of the same. However, the said representation
dated 03.06.2002 as well as the reminder, failed to evoke any

response from the side of the respondents.

A copy of the said reminder dated 09.08.2004 is annexed as
ANNEXURE - A/9.

1
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5. Ground for relief with legal pProvisons :-

51  That, the sealed cover procedure is mandatory and is to be
adopted when an employee is due for promotion but disciplinary
proceedings are pending against him at the relevant time and
hence, the finding of his entitlement to the benefit are kept in a
sealed cover to be opened after the proceedings in question are
over. Consideration of case of an employee for promotion cannot
be withheld merely on ground of any disciplinary proceedings,
against him. The sealed cover procedure is to be resorted to only
after the charge — memo is issued to the employee in a disciplinary
proceeding, when disciplinary proceeding s initiated against the
employee. The sealed cover is to be opened in case of complete
exoneration of the employee from all charges and promotion to be
given from the date his juniors were promoted. The benefit of the
salary of the higher post along with the other benefits has to be
given from the date on which he would have normally been
promoted but for the disciplinary proceeding. This is the law laid
down by the Hon'ble Supreme Court in K.V Jankiraman case and
the said principle is codified in various Government of India
(Department of Personnel and Training) Office Memoranda as well
as the letters from the Railway Board No. E (D&A) 92 RG6 — 149
(B) dated 22.01.1993 and No. E (D&E) 2003 RG — 6/15 dated
07.05.2004.

52  That, the applicant stood éompletely exonerated from all
charges undoubtedly by 1.O. in the disciplinary proceedings against
him even after', the order of penalty dated 08.11.2001 re-imposed
on him, was set aside and quashed by this Hon'ble Tribunal vide

Judgment and Order dated 09.05.2002 in O.A. 310/2001 and which
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was also upheld by the Hon'ble Gauhati High Court in WP(C) No.
7809/2002 vide Judgment and Order dated 08.01.2004. Therefore,

the respondents in all fairness ought to opened the sealed cover in
. A

respect of the recommendation made by the Departmental

Promotion Committee (D.P.C.) which met from tinie to time
during pendency of the disciplinary proceedings against the
applicant and the applicant be given promotion to the Senior Scale
from the date his juniors were promoted w.e.f. 17.04.1998.
However, no such step has been initiated by the respondents,
which is clear contravention of the law laid down by the Apex

Court as well as the Government Circulars.

5.3 . That, the non-consideration of the case of the applicant for
promotion to Senior Scale from Group B Assistant Executive
Engineer by opening the sealed cover has violated the fundamental

and other legal rights of the applicant.

5.4  That, the denial of promotion to the applicant after being

&
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completely exonerated from all charges in the disciplinary

proceedings cannot be justified in any view of the matter. Persons
who are junior to the applicant as AXEN/ Group- B have already
been promoted to the Senior Scale way back in the year 1998
whereas the applicant is deprived from due promotion till date
because of a Faulty charge sheet based on false & base less
allegation even after imposing repeated forceful p'u1iishlllent to an
Innocent Railway Employee and prolong intentiénal delay of
Disciplinary proceedings by the respondent. The impugned action
of the respondents suffers from the vice of discrimination and is hit

by Article 14 of the Constitution of India.

Contd......Page

0

f7"

<. e



A

-12-

=

5.5 That, the applicant is suffering great loss in terms of
money and humifiation because all his juniors have superseded
him by now whereas the applicant is stagnating in the same post
without being considered for promotion even after complete
exoneration from all lcharge in the disciplinary proceedings. The
respondents have committed undue delay in finalisation of
disciplinary proceedings. The alleged incident to which the charge
relate took place during 1994-95. The charge memo was served on
the applicant on 28.06.1997. Thereafter, inquiry was held and the
Inquiry Officer in his report dated 25.02.1999 recorded the finding
that the charges were not substantiated against the applicant. The
diciplinary authority did not agree with the Inquiry Report and
penalty was re-imposed on the applicant vide order dated
08.11.2001 which was , however, set aside and quashed by the
Hon'ble Tribunal on 09.05.2002 in O.A. No. 310/2001. The
respondents furth‘er carried the matter to the Hon'ble Gauhati High
Court but the Hon'ble Court refused to interfere, finding no

infirmity in the order passed by this Hon'ble Tribunal.

5.6. That, the respondents are causing great delay in opening the
sealed ééver in respect of the applicant. The disciplinary
proceedings against the applicant was initiated on 28.06.1997 with
the issuance of the charge memo and during pendency of the said
proceedings, the D.P.C. met in the year 1998 and recommended
the names of persons who are junior to the applicant for promotion
the Senior Scale. In respect of the applicant, the recommendation
of the D.P.C. ought to have been kept in sealed cover due to
pendency of the disciplinary proceedings. But, after complete
exoneration‘of the applicant from the charges, the sealed cover
ought to be opened and the applicant to be given promotion from

the date his juniors were promoted. The inaction/delay on the part
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of the respondents in opening the sealed cover is causing
tremendous hardship and mental agony to the applicant, who has

been made to suffer for the last almost 10 years for no fault of his.

0. Details of the Remedies Exhausted :-

That, the applicant filed vg/m,tnd ez on 09.08.2004 but

the same has not been considered by the respondents.

7. Matters not Previously Filéd or Pending with any Other

Court.

The applicant further declares that he had not previously filed any
application, writ petition or éuit regarding the matter in respect of
which this application.has been made, before any court or any
other authority or any other Bench of the Tribunal nor any such

application, writ petition or suit is pending before any of them.

8. Reliefs Sought :-

In the premises aforesaid, it is therefore, prayed that the
Lordships of this Hon'ble Tribunal may be pleased to admit this
application, call for the records and after hearing the parties and
upon perusal of the records be pleased to direct the respondents to
open the sealed cover in respect of the applicant and to give him
promotion to the Senior Scale from the date his Juniors were
promoted in 1998 along with all other consequential benefits
and/or be pleased to pass any such further or other order/orders as

your Lordships may deem fit and proper.
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And for this act of kindness, the humble applicant as in dutybound,

14+,

S
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shall ever pray.

9. Interim Order, if any Praved for :-

Nil.

10. Particulars of Postal Order Filed in Respect of the

Application.

IP.O.No. 442,352 Dated 3-1-.2.605 .

Payable

11. List of Enclosures :

As in Index.
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VERIFICATION

I, Shri Biprajit Dutta, Son of Late B.C. Dutta, aged about _4_6_ |
years, working as Assistant Executive Engineer, N.F.Railway,
Construction (Planning), residing in Railway Bunglow No. 294/D,
Sarada Colony, Maligaon, Guwahti - 781 011, do hereby verify
that the contents of paragraphs 4.1 to 4.11 ae true to my personal
knowledge and paragraphs 5.1 to 5.6 are believed to be true on

legal advice and that I have not suppressed' any material fact.

Date: 04-064-2005. W ~ ,

Place : W : Signature of the Applicant
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" MEMORANDUM

. I .have gone through (he charges framed against Shri Bipeajit Dutta,
"AEN/Cor/PMV- now - AEN/Cor/KUGT vide Memorandum of even number. dated

28.6.97, the Inquiry Reéport, representation of Charged Officer cfated 11,99 on the
Inquiry Report and all other rclwm( facts and circumstances of the case,

The rupxcsenranon of the C.O-has been carefully considered. I feel that ends of
justice would be met with by imposition of Major Penalty of ‘Reduction to a lower stage

in the time scale of pay’ -for:a period of one year with cumulative effect which will not

Thave the effect of postp()hing the future inCrethent of s pay.

— . P
:

Shii B. Dulta has the ug,ht to appc.ll to the President within 45 days, under
Raxlwav Servants (D & A). Ruies,; 1968.. . __ ) .

T A
 (R. L. Malik)
General Manager/Con
N.F.Railway Malicaon.

o

Sri Bxpray[ Dutta,
AEN/Con/KUGT

UNGFZISSICOWDAIGAZBD): 77 e e T DR 199

—_—
A= 62— 2

Copy forwarded for information to - -

Ié;\,&CZXO/C/I\~fILG ; ? - | S ;' : ; é

ONILG o :
OS(PYGAZ )

Cél)}’ %‘orP/Case. ' ‘ | W &9«?&' /

£ W

W te : w . for General Manager/Con

’




‘«
MIENOQRAMNIUR,
] have gove through the ease of Majoi Penalty against Im Riprajit Duotta, Nofce
for Imposition  of punishment was issucd  vide  Noo Z/88/Conl); AGAZBD)
dl. 30-11-1999:2 82,2000, Yowever, it was found that (he Nll’ issned as above was
defective beeause of the folluwing reasons : '
(1) The terms  “Cumulative effeet™ and alse “will not have the clfect of
7 ' postponing s future increments™ arc muotually exclusive. '
1) It has been stted i the TP hat appeal lics to the President of India.

iTowever, since Shri Dultta is Group — 13 officer. in terims of Schidule-111 1o
RS(ND&A) Rules, 1968, appeal against the order of General Manager, shall lie
to the Railway Board. -

In  view f this'  the NIP issped \1(]@ No. Z/ISSIConIA/GAZ(BD)
. 30-11- 1999”%2 2000 way cancelled, .witBbut prejudice {o issue of fred orders Vide

N

NO Z!SS/Con/l) \”(11\7(13])) dated 16:10. "0()}‘ , . g
- havd carefilly  gone “through the  chargessheet  issucd vide  No.
ZISSIC on,D/\/(z/\/(J}I)) dated. 28-6-97, the enquiry report and the representation of
s e oo - (0. O onsthe disagrectmientmenio and.all .ol.hel doctuments, related 10 the ase . . .

I .

o Shri Dutia has represented that the-main  reasons for undersize, bailast, beyond

' permissible limit had hucn (|) non=representalive sample, (ii) acéumulglion of dust at the

' mid of stack, (i) sorde ching clfect of hand panja and kaia kodal during digging 'wimts
and (iv) accumutation-of dust particles at the mid of stack due to rain.

" B The - points raised by the GO., do not explain the high variation found in sample
e 1o the fune of 21.43% (in one samplc) Any error in sampling would have evened out and

- A would not have resulied in undersized ballast exceeding permissible [init-of 5% in.all the .
stacks in which ;()ml surprise cheek was done. I view of this Shii Dutla is 1c.s.p(msrh]c
for causing financial foss to the Railvay by passing and accepling  undersize stone
baltast. T hold Shii Dutta_guilty_of misconduct under Rule 3.1 (ii) of Railway Servanls::

AT Ao Al

(Conduct) Rules, 1966. 1 feel the ends of ]usln,c would be mel will if a-penaily ol
reduction of pay by one stage in the gae ime scale foi a period of one vear is impgsed.
This will have the cumulative effeet of postponing his [uture incicients.

o N —

An appeal against the above Grder lics o the Railway Board, the next-higher
aulhority, which may be submitted within 45 davs of the yeccipl of this Jetter.

((1 R. x\ln(lan)
General Manager/Con,
Ratlway, Maligaon

iy
R

To _
~Shri Biprajit Dutta,
" ALN/Coy L“KU'G'I v

No. ZISiCon? 1)/\ ( \/(liﬂ), . S Dated, 9 fiovember 2000 .




'Cons'tmc‘imw N.F. Railway
‘Maligoan ,Guwahatl -11

Thr%;ig}r

" Sub. - I\«,cmomndmn of Pumishes rent. Co

/ ”
. i

(5‘7 R

\,emmek,wai =**

Dt.-12/11/2001 kS

=11 GGI’I(;‘,F\E wldnaon - . ; | | | TTPRAJY'“ DUTT,&
R I . AEN/CON/KUGT

st Ambasgsa

-«v;‘; vv: .

Dv. x,,l,/\,or\/KUGT -
:  at Agartala § § é

»
- i .
»

mmunicate T nrouoh Letter No. -

ZJSS/ICON/DA /GAZ (BD) Dt —16% Oct . 2001 Recommumeated by Dy CEI

Con /KUGT 'l"‘nrouoh his letter no.- ::/74/‘(,0n/K-A/8’\O dt-08-11- 2001,

x_‘r AL b PNt el

. Remedzd SLI‘ : o : C o
we - eNiFthere e 1@136"-—'{03(11641}70\18 sub 1act nmtter 1 b_eo to srtate ﬂmt the D.A. _
": { Dmuuhnary nuﬂmntV) completed his § job-as soen: as final order r 1gsued. As such the queshon of
e
iy Tarner oréﬂ*éﬁ’ﬁw-ewmexﬁf’%aﬂc cﬁmmﬁnpq D08 AT e s
) L e e T AT T e L L R L A
... Anymodi dification 011 thc final order can only D° made by the Appellate suthonty
only. , . : 3
T%esideg ‘hie matter is S’ D.- J\lé bel'ore the Honble. C@T Guivabati vide case
D_O—‘NO/ 301, v T T rITETEE
Therefore, U/S *1‘9(4)@',01‘ the Tribunal Act No order can be igsued without
permission from the said Honbie CATA
/3 & Suchreny forther orj issued by ‘the DA would be s (‘L only without jurisdietion p
but also amount Lo CU“T'TEI\/IP T of C OU'U‘ : . =
. -L
Wiih Regards. ) :
(
V) o) 3
v \,\“ /\ , \_\ - -—‘,
> L ‘
v S s
(B. utla)
Assit Bxecutive Engr/ Con/ HUGT

e
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The applicant i  working Lov gain ander the

. : , - ;
he was gerved. with a melorandun dated 28.6.1997 containing

the statement of articles of .charge accompanied by the
DT

statement of jmputations of misconduct. o misbehaviour in

hb 0y

v L Lo .‘ . X
rticles of charge. the articles ol chavge

alleged against the applicant are as follows:

"phat, Shri Riprajit butta while posted and
functioning as Assistant Engineer (Construction)
N.F. Railway, Dimapur since 1993, comumitted gqrosg
misconduct in as much as that he had received and
accepted undersized stone hallast for a quantity of
193.800 cu.w. from M/s Dhirnmai, Contractor “of
Dholdoli-Bokajan sector, Hgual ‘during the vyear
1994-95 in persuance of the contract agreement
vide No.CON/LwD/B gr. H.2.24 without performing
‘any proper sieve analysia 23 per contract
agreeunent and ‘thereafter shown received the
correct gized atone pallast of 1193.800 cu.w. in
atack Ho . KL-Ly KHKE-1C, K-1, KB-I and puy-2 and

Y later ony paased tha hill of Hes . ) ,02,549.00 for
payment o the- aaid Conrrnctbr for Lhoe aaid
guant ity of undersized optone ballast by causing

Undue-ﬁinanciul loga Lo the Rt bway Papartmend andd
covrenponding gain to Lhe oaid coubriaeton.

the aforesald acts of oumi gaion and
’ comuission on the part of said shel pipraiilt
puttay AEN, HN.F. Railway. Fenlamounts Lo vhe
violation of the conduct pule 3(1) () (1) &

(iii) of Railway Service Conduck Rule/la66."
2. rhe applicant submitted his w;itten atatement of

and disputing Lhe allegations mentioned

i
*

defence denying

in the chargesheet. tn Lhe wribten a1 ol ement. Lhe applicant

stated that the sieve analysia by the applicanL wayg done

s

in strict adherence LO the élauég$. ment. ionad in Lthe
contract aqneement.

in the Qontract agreement and HpeuLLicnlly gtataed Lhup in
the Joint murhriae cheak condncLle at.  bimapur by Lhe
Central Buféau of investigation (CUQ Lor short) wilﬁ the
aséouiatidu of uhe RSO, the aaid upthority'took gamples

from one stack with the held of ﬂpade/ﬂhovel and performed

rthe gleve analysig without fal Fowing  the procedure
presuribod and hence there waid 2 Adifference of result.

‘

e referred ro the clauses ment. ioned -

P



T

‘The authority condutited an coquriny and wanmynnﬁ.wjyuuxxpx.

The Executive Engineer Incharge Wwas3s examined and the
Tnquiry Officer examined the said officer as a fechnical
officer and asked gquestions as to how samples were to be

W taken from;each stack. The executive Engineer made the

.

fo;lawlng statement before the Inguiry Officer:'

"por every bO cu.m. of Ballast 2a sample of point
0.028 cu.m. has O be collected from different
parts of. a stack selected at random to make a
representat*ve sample of the ballast stack. AS a
technical. man AEN/CON supposed to know the sieve
analysis pnocess.

At the very begining of the check I made Mr G.P.
Jaiswal and Mr. D. B. Singh aunderstand that a Qnty.
of one bow of sample = _028 cu.m./0- 03 cu.m. of
Ballast is to pe taken at random from different
parts of the stack for each 50 cu m. of Ballast
Qnty .

But at- the gite Mr D.B. Slnqh stated that due to
shortage of time “he will collect only one oOF Lwo
sample from ecach -stack of. Ballast. Considering
that Shri D:B. singh had spec1al povwer I did not
further ingisted for more sample.”

i%e_ Eiécutive» Engineer_;nggnspecxflcally asked by the

"Inqulry Offlcer whether hé was satisfied w1th the Sleve

analyals by the CBI ofcher. His answer was as followa:

1 wadﬁ not satlsfy wi the sample colJectlon._

"Samples were coilected! by two Constable@ of the
CBI branch and our khalashi were not. permlttnd to
draw the gamples. They have not collected required
no. Qf samples at random." :

One Shri Pallab camti Das, EX IOW/CON/DMV was @also
examﬂned on behalf of the Railway Authority, who made the

&ollow*na scatnmpnt

wThat Sir, on 31.3.95 I had been asked by ./
my superior fficial Mr B. Datta: AEN/C/DMV to
€

sttend site on 1. 4.95 tc accompany the investing
* Official}. Accordingly I attended site first at
- XHKT and DUV, aleng with my superiors. '
0- : That Sir;, .
Shri D.B. Singh inspect c/CB1I/
silchar had taken leading part with the help of
Sri J.P. Jaiswal RSO/TSK and they nade a team wit
_ shei  B.N.  Par ial EA—ADN,C/uMV, o. putta EX-
! AEN/?,DmV, “uresh Kumar authorised representive of
: e conbravtor #1713 natcumal and with myself. ‘
L

R
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That  Sirv, Shiri b.B.  Singh inspector
CB1/8ilchar insgtrvucted to dig the Ballast stacks at
Jeast mwiddle part of stacks for performing sieve
_ accordingly . as per hia/ Lhe contractorn,
site representive dig out the ballast with the help
of kata. Kodal and hand punija-in one location. Shri
D.B.; Singh asked his man, a conatable (Wame nol’
kndwn) for taking sample with the help of spade and
Belcha-Lrom Lhe middle part ol Lhe Atacks.

. That.  Sir, as per his
collected the samples each from one stacks except i
gtack no KL-L from a particular bne location. 1
along with my KEN, AEH/CON and contracls
~ representative has pointed out that the process of
) collecting the sample is not as per CA clause, but
the investing Officials did nol: heard our, requeat

and collected the sample saying that they had no
Lime. \

advise his wan

After collecting the sample they asked ug
for seive analysis and accordinglthe had done thae
seive analysis with the help of no| screening boxes
0.305X0.305%0.305 mtr. sawmple, 0.20%0.20%0.20
for ballaat retained on 50 . 2
0.10x0.10%0. 14 cum fov

cuint.e -~
meah and

Bnllast past through 2Umm2 mesh and Lhe

. vasulll wan calealated by Xlﬂbl/(it)rl/J)rlv‘ and placed on
";f memorondum  ao prapiared Ly Shuk .ty Shoghy

oL Inspector CBL/Silchar.

/",’ ’ “ -

o : 51, Since the samplesgiare not collected _

e | . : ¢

, properly and the results -are ' showing beyound €

: permissible limit, 1 -personally, along with my «
AEN/C/DMV had given a representation Jjustifying the
i .. _reasons for maximum undersize Ballast to Shri Singh
L ““jihspector CBI/Silchar though his' acknowledgement

- . and requested him again for proper calculation of
* : sample but they did not need our request.”

, Lo .

- , \ -
“Ihe concerned officer Shri G.P. Jaiswal 'RSO/CBL/DBRYT was
: V .

: ' [ o . . \

'algo gaxamined by the Inquiry Officer. He was specifically

' i . i :

i - . ‘ ]

‘naked, as to the procedure of conducting Lhe wsreve
apalysia. The officer answered that "it was leflt upon the
chdtce of -the ‘technical officeurs (Parlal, krecubive

R . v ! , .

"Engineer and B. Dutta) where from samples would be drawn

| and 1 believe being experienced officevs they have acted
an per rulwu.“ The chavged offlcial wan also exdamined.  On ' -
L duticiniglen of the oogubry, the Ingquicy. Officer submitted &

hin report and on evaluoatlon ol Lhe mial e dalo on yecord

exonerated the officer. On receipl of Lhe reporl. a copy ol

Lhe oo oo oo o




Lormation vide

=3

the sama Lo the applicant for i

letter dated 23.9.19¢9. The said letter alsc communicated

he disagréément memo cf'the Disciplinary Authority. The

.

cr

full text of .'the disagreement memo of the Disciplinary
. : ‘Authofity.is'reproduced below: g
-~ ‘ © "DISAGREEMENT MEMC OF THE DISCIPLINARY AUTHORITY.

The Inquiry Officer has concluded that charges
‘against Shri B. Dutta, AEN/CON/KUGT were not
established. ' '

PRYNR

¢ In ‘this  regard, I do not agree with the
findings of the 1I1.0. My reasons for not
-agreeing with the findings are as,under :-

FREER Ty

it

3

Lo g
Zhfe

‘1), It' has been said ‘that  samples taken for.
~ surprise clieck were not- as per norms specified
in para 1.7-2.2 of Railways agreement, as per
which' one sample fér each. 50 ‘Cum -volume of
ballast stack should have been taken. For the
total quantity of ballast of 1739.973 Cum,
roughly 35- samples should have been taken, as
against 6 samples of surprise check:

i

The sampling provided in the Contract Agreement
is basically for the Officer/Supervisor to test
i check the ballast including sieve analyais and
S - aoe---  wpot for suprise’ checks; “conducted by “fhe

‘ Vigilance. - '

A1) UALLSC the 6 samples show - variation for
© specifications in regard to under size ballast,
which i% as high as 21.43%‘&1 one sample. ?

P it is however, conceded that if the- samples
P : taken were more, the results would have been

S ~different and gravity of charge might have come
S ~down. This observation is based on the fact
HAC - that stacks varied in size from 66 Cum to 706
P Cum, which is a very wide variation."

. . - :

-~

- The applicant  submitted his representation and

.Chereafter by order dated 30.11.1999/21.02.2000 the

Y

g

'%hority‘impdsed a major penalty of reduction to.a lower

T

pay fcr a period of one vear
which will not have the effect of

increment of his pay. The applicant
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addressed to the Railway Board and thé appeal preferred

e

- before the Railwvay Board on 2.2.200) ja ket Lo be disposed

L s S

3
1

i . of. The applicanlt thereaftenv moved Lhis Pribunal by way ot

tho prgpent O.A. While the matter won ponding, the penally

T

: Aordér was withdrawn vide memo dated 16.10.2001. in the

said memo it was specifically indicated that the order of -
8 Y | ;

e € DA g A e R ARG

, - . penalty of rveduction to a lower stage for a period of one

year with cumulative effect which would not have Lhe elfloct

, of postponing Lthe future increment of  his pay wvad

.ngiv. ;ﬂ inLGLLeLL and accordingl? the sawme was wvithdrawn without '
;bﬁﬁﬁ& ' %;_ p[e]ud1ce Subsequently . vide oréer‘dhLed §.11.2001 the
!ﬂﬁ}fé  ¥;%lreSpOHdQHt3 imposed the penalty of reduktion of pay by one

S
e satage in the same time #scale Lor A period of ane year. It

! P . o /7 o ; . . R . R _." ,
“g“ Vo ;--7 alao indicated thal reduction of pay wduld have uumulnL}Ju
! i c

T 1 . )
P : effect of postponing his future incrpw@nts. The applicant
: . omended hig apptlcation l‘htn,ecaL!1rw quest ioning Lhe
l' B e - d . e
NE ' Jeyltlmocy ol Lho pennlty fmponed. .
i f S ;4. The respondents submitted their written abatenent
' ‘ ; ’ . i ) D
- E duuyh\q and dinpuling the contantfons of Lha applicant.
I
! CoomL L We h:nvee heavd Mr R. butlba, learned counsel for the "
S I 4 .
! : i . E B ey e g )oar
; i upﬁllunnt and M LKL Sharma, leorned Sr. connael ansisled
i i T .
o ' hy Mr 8. Savma, Advocate, representing the respondents at
: lﬂnqlh We have already indicated rhe nature ol the.
- B . mlarinls In titpyprod o] I he o I\g'qnl Fonre. Plyee i i
t ni Tagal Ton that the apptbeand ullhnnl\putln'mlnq Fhue plove
xi R . o . . '
' analysla as  per the econtract ngreewent lLeading Lo the
i
-f%. Cpayment. ol hlEInwan et oved T oaned eeth b b tnbied s The
13 o .- . ! | -
| . ! ' -
' Sopd g lon Al commianion alleged agiadast the appbicant e
. . ; 2
; : . . o
) : Swas notooend Aabliohed In the engqitey proceeding. The Tngn iy
T GFFlcor In bt yeport oo evalund ot ol the ovideneo,
b 1y f oound Fhat the camplan o 'w“' freom 1 he atack:s For
i
RN L L e e




g oon LU le9s were fav froemoporms specliieds

in para 1.7-2.%2 of the Railway's contract agreement. Nc.CON/

£

i-D/8 dated 5.2.1994. The charge for acceptance of 193.734

cum undersized ballast was not established on the basis of

“the result of thefSurgrise‘check":The Inquiry Qfficer found

w

bq another field check eliminated the controversy. On

-t

analysis, the Lnaulry Officer held that the charges were

fnoﬁ-established. It .may be mentioned that though there was

fﬁéharge,

the Inqu1ry Officer for the purpose of his

:he- charge into two articles and on

i

_uatlcn of the:materials he exonerated the applicant
m,the charge. The Disciplinary Authérity ?urporéed to

;Bagree with the Inthrv Offlcer though no disagreement

Ciise dlscernlbl On analysis of the wentire evidence on
f .‘1, ' o . e .
e rac ord the J15c1pilnary Authorlty its lt in its dxsagrec—
- : -~
ment note conceded that if the samples were more the
- : o ’\.______,___-—\___/.-v-—'-» IV eI e . - - . —-—- o — e - ———-
< LT "’""”éﬁa’fé would have been d"fexeﬁt and- the" gravdty CT*ftet'
' N ch Irge might hav& come ~down. Under Rule 10 the
N - - ar T : hndiin e 3 . -
,1ﬂcnp¢ narv Authority hav1ng regard toc the findings of
Zﬁ _ féhe _1nqu1gy Ofﬁgcer is to in?%pendently act ép
Y 'the matter. He is free to differ from the report of the
':Iinquiry‘ Officer by citing reasons in writing and
..t v - thereafter he may remand the case to the Inquiry Qfficer
. enquiry or he may on the basis of the
record. g’ve his own finding on the charge and
appropriate order. We have already indicated the full
the purported disagreemenk, which ig nc
at- all. The materials on record also
o o | ’
~ .. . -

stherwise Jdid nobt establish the guilt of the charged
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21.02.2000 Since

.'t):om thj,_.ﬂ Tribunal.

order of penalty dated 8.11

6.

AN
D\ A
IR

i
o

K ;_hgln.‘.\]t Lo how

has been withdvawn, no

order is necospo y
We, howvever, set aside and fpraah b

3
22001,
The  applLeatfon L m:(':m.dJ.nqAI,y

allowed. The o

cver, bo no prder oas Lo

cont o,
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NOR’H—EE ASTF RONT:ER RAILWAY

s - SRR \‘)‘é
. OFFICE ORDER NO .'OIS/:98'(_Engg) o
On being: e*npanplled for promo*aon to Sr. bca]e on ad-hoc basis the following J.S./Gr. B Officers of

Civil Engineering Depa*‘[ment are promoted to Sr. Scale-on: aa-floc basis and Dosted as under - .
SN Name & Designation ‘ .Promowd and Dosted as
1. Sri K. Jha, "'AEN/NCB P : Sr AEN/NCB by utilizing the ST scale. element of

-~ ' - ~ SEN/SL/MLG. ’

- 2. M.N.Nadge, AEN/JID . - - ‘St.AENJID by unhzmg the sr. scale element of
: , SEN/LM/MLG.
3. N.S.Singh, AEN/GE&C/MLG SEN/Computer/ MLG.
4. “ AKDas, AENMILMG - - SR AEN/II/LMG by utilizing the: sr.scale post
: - provided by GM/Con chargeable to LMG-DMV
. . L Gauge Conversion.
5. “ § K Paul,. AEN/ZTS/APDJ-g;— SEN_/ZTS?&P_DJ o g
6. “ G.C.Sarkar, AEN/COH/ ' - XEN under GM/Con.
stz e i sorimison VR K. RANEY: ABNA/NBR asasn sz oo @TQ;@VH@\@Q%%&H&L;u&fb@'ﬁf”’%&iﬁ‘?ﬁ%{“ LA g Tt
- provided by GM/Con chargeable to construction
projects.

8. “ Anil Kumar, AEN/Con - XEN under GM/Con.
9. “ UN. Sonowal(ST), AEN/Con - : XEB under GM/Con.

- S/Shri K.Jha and M.N.Nadge will draw charge aliowance till completion of their four vear services

- as per rule.

) This issues with the approval of competent authority.

Sd/-
(AKRev) ‘
Asstt. Personnel Officer(Gaz)
- For General Manager(P)/Maligaon -

No.E/283/31/Pt XVII(O) ' Maligaon, dated 17.04.1998

Copy for information & necessary action to -

GM/Con/MLG - 2. CE, CTE,CGE, CPDE,'CVO/MLG

1.
3. CE/Co/MLG : 4. FA&CAO/MLG,
3. FA&CAQ/Con/MLG . 6. DRM/APDI], KIR, LMG, TSK
7. Sr.DEN/APDI; KIR, LMG, TSK 8. DAOQ/APDT, KIR, LMG, TSK .
9. PSio GNI/MLG 10, PA to CEMLG
1. osmil - - 12.  Officer concemed.
Sd/-
(AKRoy) |

Asstt. Personnel Ofﬁcer( (Gaz)

f"’h} For ‘”renera; I\ﬁan ger(l )/\/Lalmaon -
lagenLyvangaon.

&
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R.B.E. No. 14/93 w

Subject : Promotion from Group 'B' to Group 'A' and
‘ within Group 'A' of Railway Officers against '
whiom disciplinary/Court proceedings are pending
— Procedure and guidelines to be followed.

No. E(D&A) 92RGG-149(B), dated : 22.1.1993

In supersession of all instructions contained in Board's letter No.
E(D&A)8SRGG-21, dated 21.9.1988 [Bahri's RBO 1988-1I, 244 (RBE
211/88) & 2.7.1990 on the above subject, the procedure and guidelines
laid down below shall be followed in the matter of promotion. from Group
'B' to Group 'A' and with in Group 'A' of Railway Officers against whom
disciplinary/Court proceedings are pending.

2. - Cases of Govt. to whom Sealed Cover Procedure will be applicable
- At the time of consideration of the cases of Government servants for
empanelment, details of Government servants in the consideration zone
for promotion falling under the following categories should be specifically
brought to the notice of the Departmental Promotion Committee :-

(1) Government servants under suspension;

S Govefpnnent servants in respect of whom a charge-sheet has
been issued and the disciplinary proceedings are pending;

(iii)  Government servants in respect of whom prosecution for a
criminal charge is pending.

2.1  Procedure to be followed by DPC in respect of Govt. Servants
under cloud — The Departmental Promotion Committee shall assess the
suitability of the Government servants coming within the purview of the
circumstances mentioned above alongwith other eligible candidates
without taking into consideration the disciplinary case/criminal
prosecution pending. The assessment of the. DPC including ‘Unfit for
Promotion' and the grading awarded by it will be kept in a sealed cover.
The .cover will be superscribed. Findings regarding suitability for
promotion to the grade/post of .........c......... in respect of Shri ...
et (name of the Government servant). Not to be opened till the
termination of the disciplinary case/criminal prosecution against Shri ........
.................. "The proceedings of the DPC need only contain the note "The
findings are contained in the attached sealed cover". The authority
competent to fill the vacancy should be separately advised to fill the
vacancy in the higher grade only in an officiating capacity when the

.
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findings of the DPC in respect of the suitability of a Government servant
for his promotion are kept in a sealed cover.

2.2 Procedure by subsequent DPCs — The same procedure outlined in
para 2.1 above will be followed by the subsequent Departmental
Promotion Committees convened till the disciplinary case/criminal
prosecution against the Government servant concerned 1s concluded.

3. Action after completion of disciplinary case/criminal prosecution —
On the conclusion of the disciplinary case/criminal prosecution which
results in dropping of allegation against the Government servant, the
sealed cover or covers shall be opened. In case the Government servant is
completely exonerated, the due date of his promotion will be determined
with reference to the position assigned to him in the findings kept in the
sealed cover/covers and with reference to the date of promotion of his next
Jumol on thc basis of such posmon The Govemment sewant may be

Y

s m s e

}U]]IO] Howevel “Wwhether the Rallway ‘servant who has been p1 omoﬂd as
men’uoned dbove will be entitled to “any arrears of | pay / for “the period—of
noti

"101110t16ﬁ‘ﬁeced111g the date of actua] p101not10n “and 1t 507t
what e)\tcnt will be decided by the appomtmg authonty by Taking info
consideration all the facts and circumstances of the dlschmaly
pjocccdmg/cnmmal pIOSCCUUOD whele the authorlty deniés arrears of
salary or part of it, it will record “the reasons for doing so. It is not poss1blc
£ “anticipate and enumerate exhaustlve]y all the” cncumstances undeJ
which such denial of ancals of salary or palt of it may became neccssmy
However, there may be cases where the proceedings whether disciplinary

or criminal ; are, for éxample delayed at the stanceofth MWP

the cleara ance m fhe d1$01p]1na1 y procee mgs or acqu1tta] m the cmmngl

cv1dencc duc to acts attl 1but1b]e to thc employee etc These ale only_somc

S RIS DT e

3.1 If any major penalty is imposed on the Government servant as a
result of the disciplinary proceedings or if he is found guilty in the
criminal prosecution against him, the findings of the sealed cover/covers
shall not be acted upon. His case for promotion may be considered by the
next DPC in the normal course and having regard to the penalty imposed
on him.

3.2  However, in the case of ad-hoc promotions from Group 'B' to
Group 'A* and promotions within Group 'A' (Upto and including
promotions to SA Grade) those imposed with the mimor penalties censure,
stoppage of passes/PTOs, recovery from pay and withholding of
increments may also be promoted prospectively in their turn with

C:AMy Dacuments\R.B.No. 14-93.doc 224 Mc bibd



o ¥ ¥

¥y

~ 35 -

reference to their position in the earlier panel(s) of the DPC. In the case of
those imposed with the penalty of withholding increment, however, they
cannot be promoted before expiry of the penalty. The pay on promotion in
all these cases should be fixed under the normal rules with reference to the
date of actual promotion.

have been held under the relevant disciplinary rules, 'warning' should not
be issued as a result of such proceedings. If it is found, as a result of the
proceedings, that some blame attaches to the Government servant, at least
the penalty of censure should be imposed.

4. Six monthly review of "Sealed Cover" cases - It is necessary to
ensure that the disciplinary case/criminal prosecution instituted against
any Government is not unduly prolonged and all efforts to finalise
expeditiously the proceedings should be taken so that the need for
keeping the case of a Government servant in a sealed cover 1s limited to
the barest minimum. It has, therefore, been decided that the appointing
authorities concerned should review comprehensively the cases of
Government servants, whose suitability for promotion to a higher grade
has been kept in a sealed cover on the expiry of 6 months from the date of
convening the first Departmental Promotion Committee which had
adjudged his suitability and kept it findings in the sealed cover. Such a
review should be done subsequently also every six months. The review
should, inter alia, cover the progress made i the disciplinary
proceedings/criminal prosecution and the further measures to be taken to
expedite their completion.

5. Procedure for ad hoc promotion - In spite of the six-monthly
review referred to in para 4 above, there may be some cases, where the

33 1t is also clarified that in.a case where disciplinary proceedings -

disciplinary case/criminal prosecution against the Government servant are"

not concluded even after the expiry of two years from the date of meeting
of first DPC, which kept its findings in respect of the Government servant
in a sealed cover. In such a situation the appointing authority may review
the case of the Government servant, provided he is not under suspension,
to consider the desirability of giving him ad-hoc promotion keeping in
view of the following aspects :-

(a)  whether the promotion of the officer will be against public
interest;

(b) = whether the charges are grave enough to warrant continued
denial of promotion; ' '

(¢)  whether there i1s no likelihood of the case coming to a
conclusion in the near future;

C:\My Documents\R.B.No. 14-93.doc 224 Mc bbd
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(d) Whether the delay in the finalisation of proceedings,
departmental or in a court of law is not directly or indirectly
attributable to the Government servant concerned.

() Whether there is any likelihood of misuse of official position
which the Government servant may occupy after ad-hoc
promotion, which may adversely affect the conduct of the
departmental case/criminal prosecution.

The appointing authority should also consult the Central Bureau of
Investigation and take their views into account where the departmental
proceedings or criminal prosecution arose out of the investigations
conducted by the Bureau.

5.1  In-case the appointing authority comes to a conclusion that it would
not be against the public-interest to allow ad-hoc promotion to the
Government servant, his case should be placed before the next DPC held
in the normal course after the expiry of the two years period to decide
whether the officer is suitable for promotion on ad-hoc basis. Where the
Government servant is considered for ad-hoc promotion, the Departmental
Promotion Committee should make its assessment on the basis of the
totality of the individual's record of service without taking into account the
pending disciplinary case/criminal prosecution against him.

5.2  After a decision is taken to promote a Government servant on an
Ad-hoc basis, an order of promotion may be issued making it clear in the
order itself that:-

() the promotion is being made on purely ad-hoc basis and the
ad-hoc promotion will not confer any right for regular
promotion; and

(ii)  the promotion shall be "until further orders”. It should also

- be indicated in the orders that the Government reserve the

right to cancel the ad-hoc promotion and revert at any time

the Government servant to the post from which he was
promoted.

5.3 If the Government servant concerned is acquitted in the criminal
prosecution on the merits of the case or is fully exonerated in the
departmental proceedings, the ad-hoc promotion already made may be
confirmed and the promotion treated as regular from the date of the ad-hoc
promotion with all attendant benefits. In case, the Government servant
could have normally got his regular promotion from a date prior to the
date of his ad-hoc promotion with reference to his placement in the DPC

CaMy Docunicnts\R.B.No. 14-93.doc 224 Me hhd
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proceedings kept in the sealed cover(s) and/or the actual date of promotion
of the pérson ranked immediately junior to him by the same DPC, he
would also be allowed his due seniority and benefit of notional promotion
as envisaged in para 5 above.

However, in cases of promotion from Group 'B' to Group 'A" and
within Group 'A' (upto and including promotions to SA Grade), if the
Railway Officer is given ad hoc promotion as envisaged in para 5.2 above,
and 1s finally imposed any of the minor penalties of Censure, Stoppage of
Passes/PTOs, Recovery from pay and withholding of increment, such
Railway Officer should be deemed as regularly promoted from the date of
adhoc promotion duly retaining the position assigned to him in earlier
panel(s). | ‘

5.4  If the Government servant is not acquitted on merits on the criminal
prosecution but purely on technical ground and Government either
proposes to take up the matter to a higher court or to proceed against him
departmentally or if the Government servant is imposed a penalty other
than those menﬁoned in the preceding paragraph in the departmental
proceedings, the ad-hoc promotion granted to him should be brought to an
end.

0. Sealed Cover applicable to Officers coming under cloud before
promotion - A Government servant, who is recommended for promotion
by the Departmental Promotion Committee but in whose case any of the
circumstances mentioned in para 2 above arise after the recommendations
of the DPC are received but before he is actually promoted, will be
considered as if his case had been placed in a Sealed Cover by the
Departmental Promotion Committee. He shall not be promoted until the
conclusion of disciplinary case/criminal proceedings and the provisions
contained in this letter will be applicable in his case also.

7. Sealed Cover Procedure for confirmation - The procedure outlined
n the preceding paras should also be followed in considering the claim for
confirmation of an officer under suspension, etc. A permanent vacancy
should be reserved for such an officer when his case is placed in a Sealed
Cover by the Departmental Promotion Committee.
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T have the honour te state the followm% mLyourkind cansxderatlo an

4y

n8cas ryorderpleaae I S __-..:1,._ Coo

- ssurprise check ‘was condiéted- by” CBUSilshdr by mlcxng, non- repruaantah ¥s ¥

That Sis, I am quahﬁcd Engmeer possess AMIE (INDIA) ﬁ‘om‘
Institution of Ehgingers (Indm) and workmg a8 Assmtant Exccutwc En

group-B posted at K-A pro]act under kmd cnntrol A_c:f-iG%I‘
Railw Ay, -

That Sir, in the ycﬁr 1994- 95 I conducted e snevc test and ac’ccptcd;
some quantity of ballast while working as AEN/CON, Damacur Thcrcaf&;; A,

sample from the middle of the stack.and on that basis a- Lharga Shest wag o
served to me and an enquiry: was conducted by appomnng an Enquny szflcsr '
who, INTER-ALIA, held that charges apainst me wers not: estabiished, -
Howsver iin,?J JACON, NOT. itaﬂv@y wad kind tﬁ (!lamjxé; wmx mc Lamwyjj"
Officor'y luding and” niposed a pugimmgat ( by

tlie U soale for u periodiof ons. yeur.vide d
against this. But the appeil was not dlsposed:;_ ¥ i :

filed 0.4-310 0£2001 before-honble CAT, wihati; Durmo the pcndenc}» 8
the suid O.A. before the 'CAT, Guwahati, my,f'pumshment dt 21.2.2082 was,.._\j
witidrawned -and 1 fresh ;punishment of radﬁctmn 01‘ pay‘:rl nv one’ :._taga w_tthf‘_‘ﬂ
cumulatwc eﬂLc[ \\,as 1ssu~*-d undar GM ! iWay. cord it,

That Sir, during thc ‘pendency of 1he DAR proceeehm, DP(“ was hisld, andi_;:'f.'i”’:' .
i pnncn wis made mn promofion AEN/group-B.fo the Sr. _soale and 3. numbm of

ny juiness namely 5/86 (1) G.C. Sarkar, (2) M .K. Pandey 3Y. Aml Kumar‘md ”
( ) U.H. Sonwal were promoted to Sr. aoale in the year 1998 T




That Sir, under Rallway Boards letter';No E: (I) &
dt.22.01.93 the Board issued mstmctmn 0: ﬂi‘e‘ Off%ut Wy
ug&]lmt whome 8 Charge Sheet hag. been ivgued and Dnsmphnary_p:z" eding;

veiding the Deparimental promotion Comlmttee shall ASBSESS. the - suttabih

L o.i the Railway servant - cﬁncomed -along with., other iliegi '
; m}\w;) in fo (;(Jﬂnldbfdllﬂﬂ the - di%lplmaxy pmcue(imm
" Augorsment 50 mude whall, be kept in w- SEAT, COVER to thé"* opcned an the
_ conclusion: of dxauplmazy proceeding resulting the droppmv of : ailegatwu

tgainst the Railway servant and the Rallway servant shall be ﬁsmgned;
promofion with raference to the duta of pro -4n, oflus next Jumnr

That 3ir, not only th&
two further panel ofAEN/ _
TS VEAT Tan/001 and. I‘eb&-ﬁ(}ﬂ--for

0tion {6 Sr: s6ale-Where ) ‘yirié_inéﬂ&- |
ot considered due to the. punishment dt. 21.02 2009 (which Wi’ suhs‘aqaenﬂ :
wnhdmwned on 8112001 by DA and Sc,tAsuie by the - hontble " CAT
Guwa h{{l). .

That 3ir, The cxrcumstances a8 st
the charcw as. 2 result of setting aside
CAT, Guwahati and as a result T-am t

fomulated by DPC in the year 199§ for promotr L dnoasem
e . kA8S Wag nof cong sider dn the- yeur 199 G-md-SEAL L’CWIR _rocedme wfv ot
T adopled then a veview DPC has fo be held-and-in case for:any reason T am

empanelied than my cabe 1§ to be conszder g frash on remew DPC tcr tne yl; ,
”0010r2002

§ U@d er the cm,u msta nce f

Ihumbly pray hatyour hos fin
enough to issue dirsctives- for my . promotigngiwith rafewnce to- my junm E-f

mentioned aarln,r and for act 01 thls kmdnab shall - Fem
Vour.

2 TEnDate 13 “June/2002
Lo _“.': i "‘2‘“'3?" ‘

(BPROIITDUTTA)

Asst Exocutive Fa; 'ma_
Ambasd/K-A projee

' Constru‘c_h_.m; NI Rgilw;
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: IN THE GAUHAT! HIGH COURT
. (HIGH COURT OF ASSAM, NAGALAND, MEGHALAYA, MANIPUR, TRIPURA

P MIZORAM AND ARUNACHAL PRADESH)
| WRIT PETITION (C) NO.7809/2002
&[TIONERS
‘s O
~ o
o r"1§‘Um'on of India
il E .

Ny
\ The Chairman,
>~Ra1lway Board, Rail Bhawan,

o & -New Delhi
o B 6

"r‘}aThe General Manager /Construcﬁon,
oNF Railway, Maligaon, Guwahati-11, Assam

- frea T‘a?m,
, g/:

gl $ Bggeein e
4. The Deputy Chié%P‘é’r“s&ﬁ”e‘&’OFﬁ%éﬁ/@oﬁsbm@%én,
NF Railway, Maligaon, Guwahati-11, Assam
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3 By advocates : Mr S Sharma,
LI Mr DK Sarmah, T
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Biprajit Dutta, Assistant Engineer/Construction, )
NF Railway, Kumerghat, Tripura

By advocates * Mr R Cutta,
Mr K Paul,
Mr JB Chouhan,
M- A Sarma,
Mr DK Day,

_ BEFORE
HON'BLE THE CHIEF JUSTICE MR PP NAOLEMAR
HOM'BLE MR JUSTICE AH SAIKIA

" Date of hearing/ judgemanit.  08-01-2004
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- JUDGEMENT AND ORDER (ORAL)

{Naolekar,CJ)

Heard Mr S Sharma, leamed counsel for the petitioners and Mr R

Cutta, leamed counsel for ‘the‘respondent.

2 The material facts which are neéessary for adjudication of the
question ;aised in mis appeal -are that the respondent shri Biprajit Dutta, while
working as Assistant Engineer inr‘North Eastern Frontier Raitway msser\)ed with
a memorandum/ chargesheet dated 28-6-97 containing the statement of
articles of charge acchﬁéni_ed‘ﬁy the‘statement of iwpqtation of misconduct
or misbehaviour in support. of the articles of ‘charge. After holding a
_departmental enquiry on the charges served on the respondent, the Enguiry
Officer submi ttedfzgg w?npio&%g\%ogwﬂaﬁn :%k}iﬁgegspondent f rom.’the charge. The
discplinary authoﬁ;y did not agregwith the findings arrived at by the Enquiry
Officer and, therefore, after service of due notice as required under the
Railway Servants {(Discipline and Appeal) Rules, 1968 (hereinafter shall be
_ refe;:ed to as "‘the Rules, 19687} the disdplinary authority found the
respondent gﬁikty of charge and imposed a punfshmeqt of penalty or reduction
éof pay by one stage in th; same time scale for a pe\;?d of one year. This will
~ have the curmulative effect of postvponinyg the respondent’s future increments.
Aggrieved by the said order of imposition of penalty the respondent
approached the Cént'ral Administrative Tribunat, Guwahati by moving a petition
under Section 19 of the Administrative Tribunals. Act, 1985. The antral
Administrative Tribunat entertained the peti-fi on and set aside the order ;sassed
by the disciplinary authorityimpdsing penalty on the respondent. The Tn'buna‘Lj'

on appreciation of the materials placed on record reached to the conclusionv'r_;,_




that in fact as per the'order of. the«-,t_ﬁ‘scilpllihary‘ authority itself there was no

discrepancy between the reasoning and the findings arﬁved at by the Enquiry

Officer as'well as that by ﬁhe cﬁscip{inéry' authority. On this ﬁnding the Central

Administrative Tribunal has set aside the order of the. disciplinary authority
imposing pumshment on the respondent Aggneved by this order passed by the

Central Administrative Tribunal the present petition. has been filed.

3. - The only submission made by the leamed counsel for the Railways

" this sectrm'clearly mdicates that ordinarily the Tribunal shall not exercise the

. not exhausted the remedies providedfunder the relevant Rules. it is a rule of

is that on account of the fact that imposition of penalty under Rule 6 of the

Rules, 1968 being made appe(lab(e-under Rule 48, the Administrative Tribunal

could not have exercised jurisdiction to entertain and adjudicate upon the |

peti,tion filed by the respondent under Section 19 of the Administrative

Tribunal Act unless and untrl the responder t exhausted his remedy provided
Gaunati H;qh Court

under the relevant Rules. Section 20 of the Administrative Tribunals Act

prohibits the Tribunai ordinarity to admit an application unless it is satisfied

that; the applicant had availed of all the, remedres avallable to him under.the

re{evant service rules as to redressal- of gnevances The phiraseclogy used in

jurisdiction of entertailéng the application under;?ection .19 gnless it is
satisfied that alt_emati\;e remedies available to the claimant have been
exhausted.by him. The restriction imposedﬁnder Section 20 has to be followed
and adhered to by u{e Tribunal ordinarily, but that does not take away the

jurisdiction of the Tribunal to entertain an application even if the claimant has

discretion and the discretion is left to the Tribunal to entertain or not to
entertain an application: where thev'remedy as provided under the relevant

service Rules. Tnewords_ used under Section 20 puts a balance on the side of




. S “not ent.ert‘;mmé an: app{ cat "'o’rmnanly chﬁ_.tha “itematwe rcmedyils
prov’fded under the retevant fﬁseMce rutes and 1( 15 In the excepnona
arcumstances of cases the Tnbunak can exercise jurisdi ctxon to entertain an
apphcaﬂon under Section 19 althougw the clenmant has not exhausted the
remedy provided under the'retgvant service rules. ¥ the present case exercise
# ' of jurisdiction ’by the T,ﬁbun_al: _in entertaiﬁing; the petition filed by the
respondent cannot be said to be an exeréise beyond the competence of the
Tribunal,when the‘ Tribuna(-héé’- e‘ntértained the petition,and we do not find any
infirmity in the o_fder pa‘ssed'-by_ime Central Administrative Tribunal, We cannot _
say that exercise of juﬁsdct‘!on. by the Tribunal is not a proper exercise of the

discretion by the Tribunbal in the facts and circumstances of the present case.

"4, in view of the above, the petition stands disposed of. However,

there shall be noleradd el f’co%és h Court
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(Through Proper Channel)
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Sub:- Opening of the:sealed cover for promotion to Sr. Scale Engineering

Department.

Ref:- My representation dated 3.6.2002.

I have the honour to- request you to be kind snough to refer my representation dated

© 3™ June’2002 and erder for opening seaied cover in respeet of D.P.C. recommendation held

i and for implementation of the same.
S With regards,
gﬁi N Fnclo: Xerox copy._df e e e

{1) Promotion Order No.08/98

) Séni.ori@:list of Gr.’B’ Officer

4

. (3) Copy SF feprese%taﬁon dt.03.06.02.

in 1998 in the maiter of promotion to Sr. Scale in the Engineering branch of N. F. Railway

(Biprojit Dutta)
AXEN/Con/N F Raiiway/Pl.,

Maligaon.
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BEFORE THE CENTRAL ADMINISTRATIVE

TRIEUNAL
GUWAHATI BENCH: BUNAHATI

O.A. NO.2/3E5

Sri Biprajit Dutba & Ors.

VL

Union of India & (Ors.

WRITTEN STATEMENT FILED BY THE RESPONDENTS

1
1.‘ That the respondents have received a copy of the
petition and have gone through the same and understood the
contents thereof.
D That save and except the statement which are

specifically admitted herein below, other statements made in

the U0OA are categorically denied. Further the statements

which are not borne on records are also denied and the

applicant is put to the strictest proof thereof.
3 That

with regard to the statement made in para 1

te 3 of the O0A the answering respondents donoet admit

anything contrary to the relevant records of the case.

That with regard to the statement made in para 4“1\

answering respondentg do not  2dmit

relevant records of the case.
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gief Perscrnel Officer s \oflunne A

F. Railway, Maligaon

Dy.C
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i That with regard to the statement made in para 4.3
of the 0A, the deponent while denying the_cmntentimns made
therein begs to state that in terms of Rule 18(3) of RShHA
Rula%, 1968, the disciplinary authority may disagree with
the findings of the enquiry authority on any article of
charge and record, its reasons in such disagreement and
record its own findings on the basis of evidences of
record.
. That with regard to the statement made in pars 4.4
and 4.3 of the 0A, the deponent doesnot admit anything

contrary to the relevant records of the case.

-

~"

of the 0A the respondénts beg to state that it is

that during the pendency of the

6

That with regard to the statement made in para 4.6

acimitted

disciplinary proceeding

against the applicant some of his juniors zlong with  the

applicant were considered for promotion to senior scale

Executive Engineer by the Departmentazl bench Promotion

committes in the

vear 1998, The result of DRC

as
(DPEH
in respect - of

the applicant was kept under sealed cover due to a pending

v

DAR case against him. Currency of the penal in the said DPC

- ——

was expired before completion of DAR proceeding - As  such
- S —

the seal cover was not opened. The applicant was considered

[

- . —

for promotion  in the subsequent DPC held

2E81, 2882 & 2803 but the applicant was not found fit

promotion due to below bench marking

instituted at

disproportionate

the instance

g

assets case.

~
2

of

and

in the year 2¢83,
for

vigilance cage
B.F., LI = A | in

. GHEE Porcanrel Cicer

-

N.F, Railway, Maligaon

Guwabatieil
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Chlet Parsonnel Officer
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It is to be stated further that the

g
o
3
m
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imposed against the applicent was for reduction of pay for
one stage lower in the same time scale for one year vide

order dated 8.11.2d81 and the same was set aside and

quashed by the Hon'ble Triburnal in 0A No.318/2801. However

inspite of exoneration by the Hon’'blé Central Administrative
Tribunal, Guwahati from charge dated 8.11.241, the
applicant was not considered fit for promotion by the DPC
due to below bench marking in ACRs and report of the

vigilance case as §ated above.

Accordingly the applicant was also replied to his
repfesentation submitted to the GM{(P/MLG) vide its letter
No.E/112/721/con/pt~V dated 9/16.9.92.

A copy aof the letter dated 9.9.6835 is
annexed herewith and marked as
Annesxure—1.
8. That with regard to the statement made in para 4.7
af the 0A, the deponent doesnot admit anything contrary to

the relevant records of the case.

P That with regard to the statement made in pars 4.8
of the 0A, the deponent while denying the contentions made
therein begs to state that in every proceeding hefore the
DéC the «case of applicant was duly being assessed and
considered that he had nmé been found fit for promotion f{o
fact

senior scale due to below bench marking in ACRs., It is

that the penalty imposed by the disciplinary authority was

set aside and quashed by the Hon'ble Tribunal, this doesnot

-

]

N.F. Bailway, Maligaon

Guwabhati-11
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D-)t,. Chiét Pergonnel Officer

mean that he has been fit for promotion but he was continue

to be found unfit for promotion by the DPC as stated above.

16, That with regard tao the statement.made in para 4.9
of the DA the deponent while reiterating and reaffirming the
statement made above begs to state that the applicant was
continued to be found unfit by fhe DPC due ta below bench
marking in ACRs and  registered «ase of @ SP/vigilance.
Therefore promotion of the applicant from the date of next

juniors is not possible.

i1, That with regard to the statement made in para

N.F. Bailway, Maligaon

4.1 of the OA the deponent doesnot admit anything contrary

to the relevant records of the case.

12. That with regard to the statement made in 'para
4,11 of the DA, the deponent while denying the contentions
made therein begs to state that it is wrong to state for the
applicant. that exonerated from one charge doesnot mean
exanerated from all charges but he had not cleared up other
vigilance cases. It is not correct that the authority had
not maintain the sealed cover rules in the instant case. The
applicant was not found fit for promotion in evenry
proceedings adiust by the DPCs. 1t is not fact that the
épplicants case was unassessed or hy passed without
consideration for promotion by the DPC, as it is evident

from the remarks in the preceeding paras.

Under the facts and circumstances stated above the

original application has no merit and deserves to be

dismissed with cost.

Guwahati-i1

R ol
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VERIFICATION

I, shri R.AAIVU aged about
4oyeafs, Son of LaTE S. RAMASAMY resident

-0of  MAaLIGAON

presently working as Dy € Wief Puesounel offrew éHGS)

N+F. Railway, Mq,u:de@u_, do hereby solemnly verify and

state that the statements made in paragraphs 5
are true to my-knowledge ahd those made

in paragraphs F }T°I y X, ) I‘Z.

being matter of records are true to my information derived

therefrom, which I believe to be trué‘and the rests are ///’/

my humble submissions made before this Hon'ble Tribunal. I |

am also authorised and competent to sign this verification

on behalf of all the respondents.

And I sign this verification on this 25 th day

" ~t
D\; ﬁlei Peéo‘nnel officer™’ "( .

#¥.F. Ballway, Maligaon

atl11
1gnaturee

of Méy, 2005 at Guwahatis
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Glfice of the ‘
Cenersl Manager (1), . 5
) Fatignon, Cuwahiati- 11,
Ho. /L1231 /CONPLY . 0 Dated: 09.09.2003
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B, Dulla,

- °:ub DPC f(‘:'rl promotion 1o ‘"wr'*'“fl(‘ (A« Hoc) ruin
et Groupt®of AYER,

af: Your reprasentation dated 04.08,2003.

. <

_ Your representation has been examingd and considersin detail,
“The promotien from on2 grade to dnother grads is based on the
harformance of prececding yewrs. Committen after going ivreugh the
(aialls of the performarice, recominends emipanelment of-a particwar -
CINe {c!ate.’lt: is mentioned that vou have not heen considerad (i for =~
tremolion, based on the o s Lencluna b sl
S Accerdingly-your ropresenkation e disposed off .
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCE
GUWAHATI

Fled by,

ORIGINAIL APPLICATION NO. 2 OF 2005

Shri Biprajit Dutta ... Applicant
- Versus -
Union of India & Ors.

... Respondents.

REJOINDER FILED BY THE APPLICANT TO THE
WRITTEN STATEMENT FILED BY THE RESPONDENTS

1. That the applicant has received a copy of the written
statement filed by the respondents in the aforementioned
O.A. The applicant has gone through the same and has
understood the meaning of the contents thereof and begs to

file his rejoinder as follows.

2. That, the prayer made by the applicant, in O.A. No.
2/2005, is for a direction towards the respondents to open
the sealed cover in respect of the applicant and to give him
promotion to the post of E)fecutive Engineer (Senior Scale)

from the date his juniors were promoted in 1998.

P

37 Py 7y
) AAM,:@;,_

20~ 06-2005,
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3. That, on 7-2-2005, learned counsel for the
respondents was asked to obtain instructions by this
Hon’ble Tribunal as to whether the sealed cover procedure
was adopted or not in case of the applicant and whether

any of his juniors were promoted to the senior scale.

4. That, on 11-2-2005, the learned counsel for the
respondents submitted before this Hon’ble Tribunal, upon
instructions, that the sealed cover procedure was adopted
by the respondents in case of the applicant but he was not
recommended for promotion by the D.P.C. (obviously,

after opening the sealed cover).

5 That, the respondents thereafter filed their written

statement before this Hon’ble Tribunal on 26-5-2005. In
their written statement, at paragraph 7, the respondents
have stated that the sealed cover, purportedly adopted in
case of the applicant in the year 1998, was not opened. The
reason cited for not opening the sealed cover is that the
currency of the panel in the said DPC expired before
completion of the departmental proceedings against the
applicant. '

The aforementioned statements made by the
respondents in their written statement are both fallacious as
well as misleading. The statements are misleading because
on 11-2-2005 it was submitted on behalf of the respondents
that sealed cover procedure was adopted but applicant’s

case for promotion was not recommended by the DPC.

4
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This will be revealed from the order-sheet of the Hon’ble _

Tribunal’s case records. Whereas, in their written sttement
at paragraph 7, the respondents have stated that sealed
cover of 1998 was not opened, or, m other words, not acted
upon. Therefore, how can the question of DPC not
recommending the applicant’s case for promotion in 1998
arise, when the sealed cover itself containing the
recommendation of the DPC, was not opened. The
reasoning given by the respondents for not opening the
sealed cover of 1998 is that the currency of the panel
expired before completion of DAR proceeding. This is
clearly fallacious because the instructions contained in the
Railway Board’s letter dated 22-1-93 (annexure A/6 of the

O.A.) contemplates that the juniormost officiating person -

may be reverted to accommodate an employee who has

been - recommended by the DPC for promotion, after

opening the sealed cover, upon complete exoneration from

all charges. Therefore, the question of expiry of the
currency of the panel recommended by the DPC in 1998,
does not arise, and the sealed cover in case of the applicant
ought to have been opened and promotion be given, if
| necessary, by reverting the juniormost ofﬁciating person.
Viewed from another perspective, the time for completion
of DAR proceedings is 167 days as laid down in the
Railway Board’s letter No. E(D&A) 69 RG-6-17 dated 8-
1-71. The said DAR proceedings against the applicant
which was initiated on 28-6-97 could not be completed
within the stipulated period of 167 days due to the fault
and lapses on the part of the respondents. Therefore, when

the currency of the panel in the said DPC expires before

~—
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completion of the departmental proceedings, how can the

applicant be made to suffer on that account.

6. That, the Enquiry officer nominated by the
respondent, after detail enquiry gave his ﬁndihgs dated 25-
2-99 and had exonarated the applicant from all charges,
which was accepted by this Hon’ble Tribunal through
thejudgement dated 9-5-2002 and also up held by the
Hon’ble High Court/Gauhati vide judgement dated 8-1-04.
So the plea of expiry regarding currency of Pannel made in

the year March’98 1s not at all justified and acceptable.

7. That, the respondents in paragraph 7 of their written
statement, have further stated that the applicant was
considered for promotion in the subsequent DPC held in
the year 2000, 2001, 2002 and 2003 but the applicant was
not found fit for promotion due to below bench marking
and vigilance case instituted at the instance of S.P., CB.L

in disproportionate assets case.

That applicant will come to the vigilance case later.
First of all, with regard to the statement that the applicant
was not fit for promotion due to below bench markings, the
applicant states that if at all he was considered ‘Not Fit’ for
promotion due to below bench marking, the grounds
therefore ought to have been clearly brought out and
communicated by the respondents to the applicant, as per
the Railway Board’s letter No. 96/289-B/secy./Admn.
Dated 28-8-96. Since, no such endeavour was ever made

by the respondents to bring out the grounds for considering
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the applicant ‘Not Fit’ for promotion and communicate the
same to the applicant, in terms of the Railway Board’s
letter, therefore, the applicant cannot be declared to be not
fit for promotion in the years 2000, 2001, 2002 and 2003.
The repeated denial of promotion based on ACR grading
without any communication clearly violated the
rules/guide line laid down by the Railway Board through
many circulars vide No. 91/289-B/Secy/Admn dt.8-1-91,
95/289-B/Secy/Admn dt 05-05-95, 96/289-B/Secy/Admn
dt 28-8-96, 98/289/Secy/Admn dt 6-4-98 etc.

| Now, coming to the stand taken by the respondents
in their written statement that due to vigilance case
instituted at the instance of S.P., C.B.I. in disproportionate
assets case, the applicant’s case for promotion was not
considered, the applicant states that the minor penalty,

(e ——— el . et =~ o ———

memorandum dated 10-5-2004 in the dlsproportlonate

assets case was served upon the apphcant by ‘the

L — Cwm e

respondent No.(2) acting as Disciplinary Authonty askmg
“him to show cause. The applicant also submitted on 16-11-

~
2004 his reply followed by reminder dated 11-5-05 but the

said proceedings are yet to be finalised even after expiry of
limitation period as laid down in Rules/Guide line. The
applicant fails to understand how the said minor penalty
memorandum dated 10-5-2004 can stand in the way of the
applicant for being considered for promotion in the earlier
years i.e. 2000, 2001, 2002 and 2003, as stated by the

respondents in paragraph 7 of their written statement.
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8. That, in the concluding portion of paragraph 7 of
the written statement the respondent have stated that
inspite of exoneration by this Hon’ble Tribunal the
applicant was not considered fit for promotion by the DPC
due to below bench marking in ACRs and report of the
vigilance case and that the applicant was given reply to his
representation on 9-9-2003.

In this connection, the applicant states that the
applicant never received the aforesaid letter dated 09-09-
2003. With regard to the stand taken by the Respondents
that the applicant was found not fit for promotion by the
D.P.C. due to below bench marking in A.C.Rs and report
of the vigilance case, the applicant states that he was never
communicated the grounds for which he was considefed
not fit for promotion due to below bench marking in
A.C.Rs, as was required to be done in terms of the Railway
Board’s letter No. 96/289-B/Secy./Admn, dated 28-08-
1996. Therefore, the Respondents ought to have considered
the case of the applicant for proniotion because the below
bench marking in A.C.Rs, are not in accordance with the
instructions contained in the Railway Board’s letter. As
regards Athe report of the vigilance case, the Applicant
states that the same cannot be a ground to deny promotion
to the applicant, in the years 2000, 2001, 2002 and 2003
because the said minor penalty memorandum/Vigilance

Case came to be instituted only in the year 2004.

9. That, with regard to the statements in Paragraphs 9
of the written statement, the applicant states that the stand

0
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taken by Respondents that “in every proceeding before
D.P.C. the case of the applicant was duly being assessed
and considered that he had not been found fit for
promotion to senior scale due to below bench marking in
A.C.Rs”. cannot be a ground to disqualify the applicant for
promotion. The reason is that for considering an officer not
fit for promotion due to below bench markings in ACRs,
the grounds therefor, should be clearly brought out and
communicated to the officer reported upon as stipulated in
Railway Board’s letter. Since this exercise was not
undertaken by the Respondents, therefore they cannot deny
promotion to the applicant based on such uncommunicated

grounds for below bench markings in his ACRs.

10. That with regard to the statements made in
paragraph 10 of the written statement, the applicant
reiterates and reaffirms what he has already stated in the
foregoing paragraphs No. 7, 8 and 9 of this Rejoinder.

11. That with regard to the statements made in
paragraphs 12 of the written statement, the applicant states
that the instant faulty and baseless vigilance case is of the

year’2004, so this can hardly be a ground for not

“considering the case of the applicant for promotion in the

earlier years 2000, 2001, 2002 and 2003. The Respondents
at paragraph 12 of the written statement have stated that

sealed cover was maintained but the applicant was not

found fit for promotion in every proceedings adjudged by |

the D.P.C. This is however contrary to the stand taken in

- paragraph 7 of the written statement to the effect that the

(Br1eas5i7 Pz



sealed cover of 1998 was not opened. Such inconsistent
pleadings of the Respondents in their written statement can
hardly support the stand of the Respondents for not
considering the applicant’s case for promotion, but it
supports the claim of the petitioner in the said O.A. for
promotion to the senior scale from the date his juniors
were promoted in the year 1998. The applicant’s prayer is
for opening the sealed cover of the findings recorded by
the DPC in 1998. Admittedly the sealed cover of 1998 was
not opened. Therefore, the Hon’ble Tribunal may direct the
respondents to produce the DPC proceedings along with
all related documents and to open the sealed cover of 1998
in respect of the applicant and promote him to the post of
Executive Engineer (Senior Scale) with all consequential
relief.

The applicant, most respectfully submits that the
Respondents have failed to dislodge the claim of the
applicant for promotion to the post of Executive Engineer
(Senior Scale) from the date his juniors were promoted in
1998. The Hon’ble Tribunal may be pleased to direct the
Respondents to grant promotion to the applicant to the post
of Executive Engineer (senior scale) if necessary by
holding a review D.P.C. within a specific time period, and
by reverting the juniormost officiating person as per
Railway Board’s letter dated 22-1-93.
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VERIFICATION

1, Shri Biprajit Dutta, son of Shri B. C. Dutta,
aged about 46 years, residing in Railway Bunglow No.
294/D, Sarada Colony, Maligaon, Guwahati — 781011,
do hereby venfy that the statements madé n
. paragraphs 1,2,3,4,5,6,7, 8,9 and 10 are true to my
knowledge and the rest are my humble submission
before the Hon’ble Tribunal and I have not suppressed

any material facts.

And 1 sign this verification on this the 20 X day
of June, 2005.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH :: GUWAHATI

ORIGINAL APPLICATION No. 2 OF 2005

Shri Bipmjit Dutta ................................... APPLICANT
- VS —
Unionof India& Ors. .......................... RESPONDENTS

AFFIDAVIT FILED BY THE APPLICANT

IN TERMS OF THE ORDER DATED 12.08.2005 IN THE

AFOREMENTIONED ORIGINAL APPLICANTION

1. That, during the course of hearing of the aforementioned
O.A. on 12.8.2005, a question arose as to whether any criminal
case is pending against the applicant in d&sproportionate assets

case as averred by the respondents in paragraph 7 of their
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written statement. This Hon’ble Tribunal directed the applicant

and the respondents to file their respective affidavits in this

regard within two weeks. Hence, this affidavit is filed on -

26.08.05 by the applicant in response to the Hon’ble Tribunal’s
Order dated 12.08.2005, solemnly declaring as follows :

2. That, the prayer made by the applicant in 0.A. No.
2/2005, is for a direction towards the respondents to open the
sealed cover in respect of the applicant and to give him
promotion to the post of Executive Engineer (Senior Scale) from

the date his junior were promoted in 1998.
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3. That, the respondents in paragraph 7 of their written
statement have admitted that during the pendency of the
disciplinary proceeding against the applicant some of his junior
alongwith the applicant were considered for promotion to senior
scale as Executive Engineer by the DPC in fhe year 1998. The
result of DPC in respect of the applicant was kept under sealed
cover due to a pending DAR Case against him. Currency of the
panel in the said DPC expired before completion of DAR
proceedings and as such the sealed cover was not opened. The
respondents in the said paragraph 7 of their written statement
further averred that the applicant was considered for promotion
in the subsequest DPC held in the year 2000, 2001, 2002 and
2003 but the applicant was not found fit for promotion due to
below bench marking and vigilance case instituted at the

instance of S.P., C.B.1 in disproportionate assets case.

Now, it 1s in respect of the vigilance case instituted at the
instance of S.P., CB.1 in disproportionate assets case that the
applicant has been directed by this Hon’ble Tribunal on
12.8.2005 to file an affidavit.

4, That, the applicant states that in the vigilance case
instituted at the instance of S.P., C.B.L in disproportionate assets
case against the applicant, the CB.I. have recommended RDA
(Regular Departmental Activon) for major penalty against the
applicant, to the Central Vigilance Commission. However, the
Central Vigilance Commission, after obtaining the comments of
the Railway Board, advised . initiation of minor penalty

proceedings against the applicant.
Contd....3....

by g
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A copy of the aforesaid letter é
containing the advise of the
C.V.C. is annexed hereto as

- ANNEXURE - 1

5. That, in pursuance of the CVC’s advise in the vigilance
case instituted at the instance of S.P., C.B.L in disproportionate
assets case, the General Manager/Con, N.F Railway, Maligaon
(Respondent No.2) served a memorandum of charge for minor
penalties under Rule 11 of Railway Servants ( D&A) Rules,
1968, vide Memo. No. Z/SS/CON/DA/GAZ (BD) Pt.-I dated
10.5.2004. The statement imputation of misconduct/
misbehaviour, enclosed to the above mentioned memo., contain

the following imputation (Paragraph 6) -

“Thus, St Biprojit Dutta, while working as Asstt. Engineer
(Construction), committed gross misconduct in as much as he
has acquired assets disproportionate to his known sources of
income to the extent of Rs. 1,46,251/- during the period
January’93 to 28.11.2001. Sri Biprojit Dutta, thus, failed to
maintain absolute integrity and acted in manner which is
unbecoming of a Railway Servant and thereby violated Rule
3(1)(1) and 3(1)(iii) of Railway Services (Conduct) Rule, 1966.”

A copy of the aforesaid
Memorandum dated 10.5.2004 is
annexed hereto as ANNEXURE - 2.
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6. That, the applicant submitted his reply on 16.11.2004 to
the aforesaid minor penalty memo. Dated 10.5.2004, stating that
there is no{ disproportionate assets at all. The applicant prayed
for dropping the éharge of minor penalty.

A copy of the said reply dated
16.11.2004 is annexed hereto as
ANNEXURE - 3

7. That, the applicant thereafter submitted a reminder on
11.5.2005 but the said proceedings for minor penalty in the
disproportionate assets case, are yet to be finalised even after the

expiry of limitation period as laid down under the Rules.

A copy of the said reminder
dated 11.5.2005 is annexed
hereto as ANNEXURE — 4.

8. That, the applicant states that saMe and except the
aforementioned minor penalty proceedings initiated vide charge
Memo. Dated 10/11.5.2005, there is no cirminal case against the
applicant. The vigilance case instituted at the instance of S.P.,
C.B.IL in disproportionate assets case has resulted in the issuance
of the said minor penalty Memo. Dated '%,,.5.2004. Therefore,
there is no criminal case pending against the applicant in

disproportionate assets case.




9. That, the applicant respectfully states that it is only when
a charge-memo in disciplinary proceedings or a charge-sheet in a
criminal prosecution is issued to the employee that it can be said
that the departmental proceedings/criminal prosecution is
initiated against the employee. The sealed cover procedure is to
be resorted to only after the charge-memo/Charge-sheet is
issued. To deny promotion the disciplinary/criminal proceedings
must be at the relevant time pending at the stage when charge-
memo/charge-sheet has already been issued to the employee.
The pendency of preliminary investigation prior to that stage
will not be sufficient to enable the authorities to adopt the sealed
cover procedure. This is the law laid down the Apex Court in the
case of Union of India —Vs- K.V. Jankiraman and the same is
also embodied in the circulars of the Railway Board. Since, there
is no criminal proceedings pendings against the applicant and
only a charge-memo for minor penalty is pending against him,
therefore, what follows is that the respondents cannot deny
promotion to the applicant prior to '/1;.5.2004 which is the date
on which the charge-memo for minor. penaity in the
disproportionate assets case, instituted at the instance of S.P,

C.B.I, was issued to the applicant.

Moreover, as per the Railway Board’s circular No.
E(D&A) 2003 RG-6/15 dated 7.5.2004, where the second or
subsequent proceedings were instituted after prombtion of the
junior to the railway servant on the basis of recommendation

made by the DPC which kept the recommendation in respect of
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the railway servant in sealed cover, the benefit of assesssment
by the DPC will be admissible to the railway servant on his
exoneration in the first proceedings, w.ef the date his
immediate junior was promoted. In the instant case, the
applicant’s juniors were promote:l in 1998 when the applicant’s
case was kept in sealed cover due to pendency of the first
departmental proceedings initiated vide memo. Dated 28.6.97.
However, the applicant was exonerated from all charges by the
enquiry officer vide report dated 25.2.99 which was upheld by
this Hon’ble Tribunal on 9.5.2002 and also, subsequently, by the
Hon’ble High Court on 8.1.2004. Therefore, under the Railway
Board’s circular dated 7.5.2004 and also as per the decision of
the Apex Court in the case of Delhi Jal Board —Vs- Mohinder
Singh (reported in 2000 (7) SCC 21@, the applicant is entitled for

promotion to the post of Executive Engineer (Senior Scale) -

w.e.f. 17.4.1998 the date his immediate juniors were promoted,
because the second departmental proceedings were initiated vide
momo dated %},.5.2004 much after promotion of the juniors and
also after complete exoneration of the applicant in the first

proceedings.

A copy of the Railway
Board’s Circular dated
7.5.2004 is annexed hereto
as ANNEXURE - 5.

10. That this affidavit is filed bonafide and in the interest

of justice.

QD__
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AFFIDAVIT

I, Shri, Biprojit Dutta, son of Shri B.C. Dutta, aged about
46 years, residing in Railway Bunglow No. 294/D, Sarada
Colony, Maligaon, Guwahati — 781 011, in the district of
Kamrup, Assam, do hereby solemnly affirm and declare as

follows :

1. That T am the applicant in O.A. No.2/2005 as well as the
accompanying affidavit, being fully acquainted with the facts

and circumstances of the case and therefore I am competent to

swear this affidavit.

2. That the statements made in this paragraph and
paragraphs 1,2,3 and 8 are true to my knowledge and those made
in paragraphs 4,5,6,7 and 9 are being matters of records and true
to my information derived therefrom which I believe to be true
and the rest are my humble submission before this Hon’ble

Tribunal.

And T sign this affidavit on this the 24 day of
August, 2005, here at Guwahati.

Identified by :-

DEPONENT

Adhvo cade

,?f)\g/
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The CBI have -recommended RDA for mujor penalty

against Shn Biprojit Dutta, AEN, NF R& fwey. cn the following
misconducts:

-+

(i)  Possession of assets dis prOpomonaLe t¢ the known
scurces of income to- the: extent of Rs.2.96917. ie.

in
13.71% of the o otal'income duting the =i:ecx period;

(i) Declaration of his wife as dependent, though she is an
earning _fac_ thus eu)ov_ng the benefits adnussible io a
’ deoeuﬂax family men:ber;
{iii) - Fuilure o intimate the department regarding purchase of
laud with an Assam Type house in the name i hus wife.
- el 2. The Railway Board; in their comments, have brought out
- o the LO“”\ /Ing points [0r consideration: N
{1 _T1’° IPDQP o '2’*‘.3 i

h:@ugh aer/h(s own mcome

(1) - In terms of Railway Servants (Pass; Rules, famuly
includes spouse of a railway servant whether earming or
not. The CBI's conclusion that the wife of Shn Dutts,
:bemg an 11);dependent inome tax assessee, was not
entitled to take benéfit from rmlwav is not corTe

! g () W hile calculating disproporﬁon of the officer. there have
beca minor corrections .in computation of income and
expenditure. However, the CBI have not ail -ov'vcd‘ him a
benefit of Rs.1,36,751 on account of savingsfrom TA/DA,
as he CQlllu save a part of it bcm0 anmaricd il Augusr

this is allowed. ihe dishroportion comes 1o

199%

FFO0

!
& : CRs. 1.46.25) anlv,

N

By, -
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3\’ CVC Sl D N Ot&NO OOJG RL i‘ 06 Dated

et TR SIS PR bt i e g e

SEL da,

R LY PR

TR

PN iamari :,

e

¥
SFCNUTRIN

IR L,

st

wagf




e

~~trae R4

—
by

.

VL




A )

P
»A 4 g

Standard Form-of Memorandum of Charge for Minor Penaities.
Ruc 11 of Railway Servants {C&A) Rules 1968)

Office of the
General Manager/Constucton,
N.F. Railway ;000 Maligaon.

No. Z/SS/CONIDA/GAZ(BD)pt! o Dated,_10 -S .04
" MEMOORANDUM

Shri Biprojit Dutta, AXENICon/PYMLG working in N.F. Railway Construcion 's hereby
informed that it is proposed to-take action against him under rule 11 of the Raiiway Servants
(Discipline Aopeal) Rules, 1868. A statement of the imputations of misconduct or 1 L.bcncwour
on which action is prooosed to be taken is enclosed.

Shri Biprojit Dutta, AXEN/Con/PVMLC is herc y given an opportunity o make such
representation as he may wish to make against the propoesal. The representation. i any. should
be submitted to the 'underc.igﬁed-so'as to reach wiihin ten days of receipt of this Mermrandum.

If Shri Buproyt Dutta AXENlCon/PVMLG falis to submit his representaticn within the
- period specified in"para 2, it will: be presumed that he has not representation to make and
orders will be hable tobe paSScd against Shri Biprojit Dutta, AXEN/Con/PIMLG ex parte.

The’ recexpt of th:s Memorandum should’ be -acknowiedged by Shri Biprojit Dutta
AXEN/Con/PIIMLG. : 4

-~

/\/—’—/

@wmw/
* (N"Ramasubramanian)

General Manager/Con,
N. F.RLY ::: Maligaon.

DA: A Statemént as above in 5 pages.

To
Shri Briprojit Dutta
AXEN/Con/PLIMLG.
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Statement of imputation of Misconduct/Misbehaviour framed against Shri Biprojit -
Dutta, the then Asst.Engineer (Con), Kumarghat, Tripura, now AXEN/Con/PLIMLG

Sri Biprojit Duitz, while working as AEN/CON . committed gross misconduct by way of omission
and commission in the wilowmg manner:- '

Sn Biprojit Dutta jcined Railway as mspector of works (IOW), Grade- HI in tie month of July
1979 and got promaticn to AEN(Con) in the month of May . 1993. .

i nat the check serod 238 been taken from Jan/93 to 28.11.01.

That, ‘ouowinc are the income from known sources. expenditure, savings and assets in the
name of S B Lutz and his wife.

i, INCOME
il SALARY INCOME:

The detaiis salary income of Sri Bipraijit Durta during the check penod of January |
1862 v November , 2001 are mentioned below:-

SiNo.& Period - Gross Salary Net Selarv TA/DA

1. January, 1993 to April, 1993~ Rs. 27.154)- Rs.18,222/- Rs 6762-

2. May, v3'0/1 .1993 Rs. 23,286/-(5824x4) Rs.15,218/-{3828x4) -

3. SepU 830D C\cember 1894  Rs. 1,14,423/- . Rs.71,528/- Rs 11,165/
4. Jan.199% o May,1996- .. Rs.1,40881- Rs. 84.556(- ‘Rs 19,431/

5. June, 185 o September, 1998 Rs.3,25,768- Rs.1,87 510 Rs 50.616/-
6. October, 196€ o Nov.,2001 Rs.6.10.788- Rs.1.85 124/- Rs 48.7771-

Total = Rs.12, 42.,107!- Rs.5,43,:80k Rs 1,36,751/-

The net salary income of Sri Biprojit Dutta during the peﬂod of ¢ '1=ck comes fo
Rs 5,43,360/-.

(i) RENTAL INCOME:

Total income received from rent from house properties dunng the period 1992-93 to
November, 2001 comesto Rs.1, 66,750/-.-

(i) INCOME OF WIFE:

T e e* income of Smi. Shaswati Dutta as per the IT retumn nle comes 1o
Rs.5,86,051/-.

vy 1NCOME ON INTEREST ON-NSC,KVP,AND FD A/Cs. Etc..

The nferest earnings on savirgs through NSCKVPRPFDRD ec during check
comes Rs. 202,743

Vi to s e
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{v) INTEREST ON SAVING BANK Afcs;

The income on interest in saving banks A/cs of Sri Biprojit Dutta and family during the
check period worked out fo Rs. 4,182/,

As such , the total income of Sr Biprojit Dutta and his wife during the check pericd
comes i Rs. 16,03,568/-.

EXPENDITURE
The expenditure incurred by S Duita during the check pericd of Jan/93 to 28.11.01 have

been verified on the basis ~F ==£=nt, cash memos and other accounts of expenses sc iar
available as under. : . _

0 EXPENSES GN SCHGOUING:

. Verifiable expenditurs twards education of children during the period comes ic

Rs. 14,670} —
fij ~ MUNICIPAL TAXES: g 4099/-
(i) ~ INCOME TAX PAID OTHER THAN TDS: Rs. 29,850/-
(vy ~ UCPREMIUM: . = Rs. 46,850/

(v TELEPHONE CONNECTION;

The total expenditure for isiephone connection and billed during the check period =
Rs.5,445]-. '

(vi) Purchase of Usha Sewing machine:

3ni Biprojit Dutta also purchased one Usha Sewing Machine (Foot) with cover from
M/s Assam Trading Agency . Usha Sewing Machine, GAR-AL, Jorhat — 785001 on
25497 @ Rs. 5150.00 whereas Smt. Shaswati Dutta has declared during search
that the price was Rs. 4050/-. As such the same was recorded accordingly in the
inventory memo. But as per the cash memo, the actual cost was Rs. 5,150.00.
Hence , difference of Rs. 1,400.00 has been added to the expenditure side.

(vi)  Purchase of Crompton Water Pump:

Sri Biprojit Dutta also purchased one Crompton' Water Pump at the rate of Rs.
5306/- on 4.5.01 from M/s Shree Durga Enterprise, Hospital Road, Silchar.

(vili)  Sri Biprojit Dutta also started that he had spent a sum of Rs.25, 000/- towards

repairing and maintaining of old ancestral property during the check period and the
said amount of Rs. 25,500/ has been added to expenditure.

{ix)  However. the kifchen exgenses, clothing , lectricity bills etc couid not be avaiiable,

oIS

Hence after fating (o caicuiate the sxpenditures bassd on records, the sxoenditurs

~))
“«
i



on these non-verifiable heads were taken one —third of the Gross Salary during the
check period. The Gross Salary received by Si Biprojit Dutta during the check
ceriod was Rs. 12,42,107/- and 1/3rd. of its comes to Rs.4,14,036/-.

Thus, the total expenditure of Sr Bigrojit Dutta and his family during the check
period comes to Rs. 5, 47,350/~

ASSETS;

nveSusRcT revealed that the followings are the assets beth moveable and zr*movab!e
swned by Sri Biprojit Dutta and his family at the end of the check period: - -

(i} Assam Type Building on ancestral land:

Sri Biprojit Dutta has ancestral land inherited from his uncle (L} Baren Kumar Dutta,
freedom fighter measuring 5.8 kata(approx) located at Sukanta Sarani. Hailakandi
Road |, Silchar-5 with standing house of Assam Type building which he had
ccncauchd from 1978-84 and renovation with extension in 1986-88 . For the said
construction and renovation with extension, he had spent & sum of Rs 50,000/~ as per
his submitted to his department.

(i} RCC BUILDING:

Sr Biprojit Dutta has also constructed one three storied RCC building on the. above
said existing land of 500 sq. ft. phase —wise starting from 1892-83 and completed upto
2nd foor in 2000-01 for which he had obtained permission the department and also
_ﬁmd the same in his property returns . Fer the construction of this RCC building
= Biprojit Dutta has spent a sum of Rs. 3, 75,006/~ and he has aiso got the building
ede through approved valuer Sri Avijit Paul Chowdhury who, after considering
all aspects worked out the cost of the construction to Rs. 3, 75.600.00 only-, i.e Rs.
800.00 higher than the cost of construction stated by Sri Dutta. The value declared by
Shri Biprojit Dutta , i. Rs. 3,75,000.00 is tzken as the value of the building.

(i) Land owned by wife:

_ Ancther land having holding No. 615 , W/No.16 measuring 2 kathas & 14 chattaks,
located near B.T.College, Hailakandi Road , Silchar was purchased by Smt. Shaswati
Dutta, w/o Sri Biprojit Dutta , (D/o Sri Roma Ranjan Roychoudhury ) on 11.10.2000
from one Smt. Sumita Chakraborty at Rs. 1,65,000.00. The sale deed bearing No.
1249 at SI. No. 1383 dtd 11.10.2000 was executed between the two on 11.10.2000
before the Dy. Registrar (Regn) Cachar, Assam (Sri D.Dutta) . The registration fee,
stamp fee and all fees paid by the purchaser as per the records comes to Rs 28.898/-
and the total amount spent comes to Rs. 1,93,898/- .

i) INVESTMENTS;

avings Certificates. Banks

ot "westmeqts made by Sri Biprojit Dutta in Net fional S
mes 10 Rs. 4.48.011-

Term Deposits Receipts during check pericdce



- _
he iotal investments made by Smi. Shaswati Dutta, Wio Sri Siprijit Dulta . during the
heck pericd comes to Rs. 4,02,215/-. '

)

O -

HOUSEHOLD ITEMS:

~AA

The amount arrives fo  Rs. 44 SCG/- as ger inventory taken.

) .JEWELLERIES: .

The iotal value of Jewslleries comes © Rs.1,01,806/-. But the jewelleries gifted as
declared by Sri Dutta and wife valued Rs. 2.917/- were not taken into account

Hence , the total value of Assets possessed’ acquired by Sri Biprojit Dutta and his wife

. Smt Shaswat Dutta during the check period comes to Rs.16,15,830/-.

4. ASSETS ACQUIR_ED PRIOR TO THE CHECK PERIQD:

o
- \
)
(vi
i)
(i)
<
(il
(iv)

©

Salary income:.

Sri Biorciit Dutta received a gross salary of Rs.3,73,321/- including the pin money
saving of Rs.10.000/- {during 1979 o 1892) pricr to those period as per Annexure ‘A
of Detzils submitted by Shri Bioroiit Dutta to CBI o 21-10-2002.

Rental income:

Sri B.Dutta has also shown the rental income from one Assam type house which was
consiructed by him before the check periad after entering into service as Rs.78,560/-
against which assets worth about Rs. 2.77,112/- were found and Sri Dutta has not
claimed any other investment or assets but for a negligible sum of Rs. 845/-found in
balance in his 4 inoperative bask ==ounts which interalia means that the balance
amount of his income was his expenditurs Sefore the check period.

BANK BALANCE:

The Bank pass books of Sri Biprojit Dutta before the check period show that all his
bank Alcs were inoperative and there was balance of Rs. 845.50 only comprising of
in 4 bank accounts which is not being taken into his final assets being negiigiblg.

NATIONAL SAVINGS CERTIFICATES, TD.etc:

As per the statement submitted by Sri Biprojit Dutta to the CBI and also from his
Personal Diaries for the year 1992 & 1993 recovered during search, he had invested a
sum of Rs. 1,99.717/- during the period of 1980-81 to 1992-93 in NSCs , RIPs in
different post Offices and Banks. As such, the value of the said investment at the time
of acquisition were taken as Assets/NSCs acquired by Sri Biprojit Dutta prior to check .
pericdi.e . Rs. 1,89.717/- as stated above.

BUILDING:
Srior 1o the check period, Sn Birojit Dufte was already in possession of land inherited
i

W UIT W

Tom his uncig(l) Barencra “umar DUl laczted =t Sukanta Sarani, Haiiakandi Road.

-~

P

. . -
R WV ARV
l__/'d v ¥



YRS o

o

o

. -16-

Silchar wherain' he had constructed one Assam Type Building during 1978-84
spending a total amount of Rs.50,000/- as reflected in his property retums and also in
statement submitied fo the CBI. Accordingly. Rs. 50,000/ has been taken 2s value of
Assam Type Buiiding considering cost of the land NIL as assets before the check
period. : —

2.

HOUSEHOLD ITEMS:

That, the value f house -hold items acquired by Sri Biprojit Dutta and family before
the check period were mentioned in the inventery memo prepared during the search.
Valuation of the ilems were also taken as per declaration of Smt. Shaswati Dutia. wio
Sri Biprojit Dutia during search. However, gifted ftiems as declared were not fzken =0
account. The value mentioned by the Shri Biprojit Dutta and his wife were 2kern irto
consideration. -

The value of the household items/assets acquired by Sri Biprojit Dutta and nis +ife
before the check period comes to Rs. 27,395/- as per the inventory memo.

Hence, the total value of assets acauired by Sh. Biprojit Dutta before the check period
worked out to Rs. 2, 77,112/~

-

Thus , the following position has emerged:

©1  !lincome Rs.16, 03.066/-
2 ! Expenditure Rs. 5,47.350i-
.3 | Savings Rs.10, 55,716/
4 | Assets(at the end of check period) Rs. 16,15.830/- .
1 5 | Assets before check period | Rs. 2.77.112-.
'8 | Assets disproportionate at the end of the check peried | Rs. 2.83,002/-

TA/DA received by Sri Dutta during the check period (during Jan/1983 to Nov/Z00% is
Rs 1, 36,751/-. Even considering this whole amount was spent on his personal nesds,
the amount of dis-proportionate assets works out to Rs 1, 46,251/-.

Thus, Sri Biprojit Dutta, while working as Asst. Engineer (Construction), committed
gross misconduct in as much as he has acquired assets disproportionate to his known
sources of income to the extent of Rs. 1,46,251/- during the period January'93 to 28-
11-2001.. Sri Biprojit Dutta, thus, failed to maintain absolute integrity and acted in a
manner which is unbecoming of a Railway-Servant and thereby violated Rule 3(1)(i) &

3(1)(iii) of Railway Services (Conduct) Rule, 1966.




CONFINDENTIAL

Date : 16® Nov.’2004

To:

The General Manager/Com
N.F.Raiiway, Maligaon.

(Through -Iv‘)roper. channel)
Respected S,
| Sub Disciplimaty Proceeding.
Ref: 1) Your Memorandum No. Z/SS/CON-
DA/GAZ(BD)/Pt.1 dated : 10.05.2004

1) My letter No. 17.05.04, 12.07.04,

23.08.04,08.10.04 and 01.11.04
With due regards I beg to state that in résponse to your
memorandum of charges I prayed for supply of certain
documents to prepare and submit my defence as in the
‘memorandum of charges miy income was wrongly calculated
without ~taking into account 17 bills. After long
correspondences only payment partidulars of 10 bills have
been furnished and the rest 7 bills are stated to be not
available although I submitted the bill nos, date bill peparing
authority and the accounts units from where the bills were
paid. As ﬂie matter is unﬁecessarily. delayed I am submitting

my-defence on the basis of my records.
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That Sir, at the very out set [ beg to state that even on the
basis of the wrong and partial datas & on the basis of which

the charges have been framed does not warrant framing of-

charges, as the alleged disproportionate assests of
Rs.1,46,521 is very much less than iO% percent of net
income of the Rs. 16,03,066 vide I/(V) of Charge sheet on the
basis of Hon’ble Suprexﬁe Court’s deéision in Krishenchand
Agnihotri Vs State of Madhya Pradesh (AIR 1977 SC-796)
read. with Full Bench jyidgernent of the Hon’ble Central
Administrative Tribunal, in K. Kunniraman Sr DEN, S.Rly,
Trivendum Vs U.0L vide No. E 1992 (2) SLT (CAT) 115,

Whereiq law laid down is that “where the excess of assests

over the income is less than 10% of the gross income it
would not be proper to hold that assests found i the
possession of the delinquent is disproportionate”.

‘ _
That Sir, the memorandum of charges is based on wrong
assessments of income, expenditure and assets as can be seen

from the following paras.

The Salary income prior to check period that is during 1979
to 1992. was calculated on the basis of Annexure A as
mentioned in the memorandum of charges and copy supplied
to me later on by the vigilance branch. It can be .seen by
calculation from the said Annexure A, document refied on in

the memorandum of charges as mentioned in item 4.(D at
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page- 4 of the memorandum that the salary income upto 91-
92 (i.e. salary. upto Feb’92 as salary of March is paid in April
always) was taken into account and salary for month of
Month of March’92 to Dec’92 was not taken into account.
This can be easily found out by calculating the salary income
shown m Annexure A for period of 1978-79 to 91-92 which
comes to Rs. 373321. Thus salary for March’92 (paid in the
monthl of April’92) to December'92 which amount to
Rs.63_912/— was not taken into account. Thus the total Gross
income prior to check period is Rs. 4,37,233 and not 3,73,321

as taken to be salary income prior to the check period.

A statement showing the income prior to check period
1.e. 1978-79 to 1991-92 and detail monthly salary income
from March’92 (paid in April’92) to December'92 are
annexed as Annexure B as a part of Annexure-“A” |

- 51 Siﬁﬂiarly, in computing my salary income as many as 17

supplémenta.ry bills pertaining to the check period through which
arrear salary after pay fixation on the basis of 5% Central Pay
Commission recommendation, arrear Salary after refixation on

pay by adjusting 6 (six) annual increments granted me for

qualifying  AMIE(INDIA) certificate, Arrear TA/DA bills and

Salary bills for the period May’93 to Aug’93 (in respect of which

- only average was taken) were not taken into account. This was

detected by me while the documents on the basis the saiary
income during the check period (as supplied to me by the
vigilance branch) were cross checked with the payment particulars
availablie with me. This fault can be easily find out if the total

income as shown in Annexure “A” is compared with that/Income
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calculated prior to check & during check period and added up. I
applied for copy of the respective bills stating BR. No. date, bill
preparing authority and the Accounts units vide my application
dated 12.07.2004. The particulars of these 17 bills are as under -
Bl Particulars |  Bill Reference | Date Bill Unit ACU.
\ |
Arrear/Supplementary E/30/EAS En/SCL/TA | 25.01.93 | XEN/C/KAS/ SAO/C/SCL
TA/DA DMR ‘
Regular Salary Bill for the E/101/KAS En/SCL 20.05.93 | XEN/C/KAS/ SAO/C/SCL
month of May/93 DMR
Regular Salary Bill for the E/104/KAS Ea/SCL | 23.06.93 | XEN/C/KAS/ SAQ/C/SCL
month of June/93 , DMR.
Regular Salary Bill for the E/321/GM/CON/S 28.07.93 | SPO/IC/MLG | FA&CAO/C
month of Jul/93 MLG
Regular Salary Bill for the | E/394/GM/CON/S 20.08.93 | SPO/C/MLG FA&CAO/C
month of Aug/93 : MLG
Arrear/Supplementary £/384/GM/CON/TA 17.08.93 | SPO/C/MLG FA&CAO/C
“TA/DA Bill MLG
Arrear PLB Bill E/12/CON/PLB - 18.10.93 | XEN/C/DMV | DAOAMG
“Arrear /Supplementary F/1L/CON/TA 18.10.93 | XEN/C/DMV | DAOLMG
TA/DA s
Arrear /Suppiementary ' E/CON/B2TA . 15.03.94 | XEN/C/DMV DAOMMG
TA/DA : . ' - : ‘ .
Arrear /Supplem‘emary E/CON/33/TA 15.03.94 | XEN/C/DMY | DAOLMG
TA/DA :
Arrer Bill for HRA E/CON/38/HRA 21.04.94 | XEN/C/DMV DAOLMG
Arrear /Supplementary , 502-E/C/IGC/MXN/TA | 24.08.98 | Dy.CE/C/MXN DAOTSK
TA/DA . »
13 | Arrear bill for 6(six) E/79/KA/En/SCL KAS | 05.01.93 XEN/C/KAS/DMR | DAO/LMG
Advance increments for '
passing AMIE : :
14. | 57 Pay Commission Arrear 74-EC/G-CMXN 11.07.98 | Dy.CE/C/MXN DAO/TSK
& Bill
15. | Arrear /Suppiementary 141-E/C/G-C/MXN 27.06.97 | Dy.CE/C/MXN | DAO/TSK
TA/DA .
16. | Arrear /Supplementary E/111/C/KA/G(TA) 25.02.99 | Dy.CE/C/AGTL | SAO/C/ATL
TA/DA |
Arrear /Supplementary AB NO CO &/ATL/04 | 09.05.00 | Dy.CE/C/AGTL

B &TA/DA | |

SAO/C/ATj

Contd.......
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Out of these on;y payment particulars of 10 hills indicating a pet

payment of Rs. 67,290/- without indicating the gross amount,
deduction étc. suppiied to me under letter Z/SS/CON/DA/GAZ
(BD)/Pt.-1 dated 08.10.2004.

The balance 7 bills were stated to be not available. As the
particulars of 7 bills which included net payment of Rs. 41160/-, 1
again vide my letter dated 15. 10.04 submitted bills Nos., date A/C
Unit, etc. and requested for kind verification with respective A/c.
Units. But I have not been furnished with verified posmon as yet.

- As such I have prepared a statement of total salary income for the
entire check penoéshowmg, Gross Salary, deduction, net salary
~and TA/DA along with the Br. No., Date, A/cs. Unit etc. The

statement mclude the 17 bills not accounted in the memorandum

of charges while computm.g the salary income.

A copy of the said statement is annexed as Annexure “C”

5.2 A cross check of the above statement in Annexure ‘C’ with

data (as supplied to me) on the ba315 of which salary i income
for the check period in the memorandum of charges have
been computed it would show that, with minor deference in
one or two isolated cases of insignificant amount, except the
amount in 17 bills not takgn into account items tally with
each other. As 10 bills out of 17 have been traced and I have
produced copy of the supplementary arrear salary Bill No:
E/79/KA/En/SCL KAS, dated 25.01.1993 for Rs. 21459.00.
As all particulars inclading BR. No, date etc. are available
the autheﬁticity' of balance 6 (six) bills can not be questioned.
As such taken these 17 bills into account my salary income
during the_ check period would come as under with the

income shown in memorandum of charges.

¥
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Particulars of
Salary
(in Rs.)

As per memorandum of charges

As per Actual

Gross

Net TA/DA "Gross = | Dectn + | Net+

Deduction
Annexure ‘C’

TA/DA

Jan’93 to April’93

27154

18221 6762 1 29077 4303 16089

3685

May’'93 to Aug’93

23296

15318 - 2 32053 3616 19973

3464

Sep’93 to Dec’94

114223

(V)

126711 1430 74974

I

71528 | 11165

- 20307

Jan’95 to May’ 96

140881

33658 | 19431 4 | 149537 | 38787 | 89847

20903

TNIL
=
v

<

Tum*96 to Sept 98

325765

50616 | S/a&b | 364679 | 108431 | 205632

50616

6.

Oct'98 to Nov 01

610738

777 | Glakb | 638587 | 374740 | 192030

71817 |
_

Total (In Rs.) -

1242107

136751 1340649 | 361307 | 598550

180792 J

53

5.4

5.5

From the statement Annexure ‘C’ ofn table shown in para 5.2
i can be seen that my net salary income during the Check
period Rs. 598550.00 and not 543359.00 as computed in the
memorandum of charges and TA/DA paid to me during the
Check period is Rs. 180792 and not Rs. 136751 as computed
i the memorandum of charges. Thus a sum of Rs. 55191 in
net Salary income and Rs. 44041 in TA/DA have not been
computed giving rise to difference of Rs. 99,232.00 against

' the salary asd TA/DA only.

That Sir, an amount of Rs. 8987/- as interest on certain

‘Saving Bank A/c. as per statement Annexure ‘7’ were not

taken into account. Hence, the total interest income of SB.

Alc. come Rs.4162+Rs.8987 = Rs. 13149.00

Thus the total Income of me & my wife together comes

during check period as under :-
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a) Net Salary during the Check period = Rs.5,98,550.00

b) Rental Income during Jan’93 to Nov'01= Rs. 1,66,750.00
¢)- Income of wife during check period =  Rs. 6,86,051.00
d) Income on interest on NSC, KVP,FC etc.= Rs.2,02,743.00
e) Income on interest in SB A/c. etc. = Rs. 13,149.00
f) TA/DA during Check period = Rs._1.80.792.00

Then Total income after Salary deduction Rs. 18,48,035.00

6. That Sir, in respect of item 2 of memorandum of charges, it
may be stated that most of the items., except the kitchen/food and
miscellaneous expenditure are matter of records. As far as Kitchen -
expenses are concerned the same depends upon the size of my
family, food & habits, Calory/Food Value required for different
age group, incluing sex and nature of work etc. etc. and as such
blind following of 1/3 rd  of Gross Salary Income would lead
erroneous conclusions. But as I do not have day to day records I

refrain to make any dispute.

7. That Sir, In respect of Assets in item/3 of the memorandum
of charges these are also matter of records other than
household items and jewellery. As far as house‘:hold items

~are concerned these were purchased on different dates
spread over my entire past life and its valuation on the
period of investigation is likely to be higher side. Similarly
as far as jewelleraries are converned, mainly I héve
pufchz!;se the major jewelleries/ornaments for self marriage
spread over from 1985 to 1988 and subsequently after
words occasion which were kept in Bank Locker. The
average value of same declared as Rs. 80,000/- as per
LTR. (Zerox Copy enclosed for your ready reference).
Hence the total value of Assets = Rs.50,000 (A/Type
Building) + Rs. 3,75,000/- (R.C.C. Building) +
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Rs. 193,898/ (Land & Bldg of wife) + Rs. 4,48,000/-

(N.S.C, FD. etc) + Rs. 4,02,215.00 (NSC, KVP, FD. etc. of

wife) + Rs. 44,900 (Household Goods + Rs. 80,000/-
(Jewelleries/ omaments) = Rs. 1594024 00 instead of Rs.
16,15,830.00.

That Sir, in respect of item 4 of the memorandum of
charges I.e. Assets Prior to check period I beg to draw
your kind attention to para 4 of above and annexure ‘B’
where in it has been prior to check period from 78-79 to
. December’1992 was not correctly computed and the salary
for 10 months from March’2002 to December’2002 were
| not taken into account and the salary income would come

to Rs.4,37,233.00 and not 3,73,321.00.

The statement made in its 4(1) regarding rental income is
~correct but the portion of the sentence “against which
assets worth abount Rs.2,77.112.00 were found and Shri
Dutta has not claimed any other investment” is not correct.
In fact vide anmexure ‘A’ (on the basis of which the
memorandum of charges) has been drawn, I have pointed
- out that a sum of Rs. 65,000.00 has been invested during
1986-87 (Rs. 33,000.00), 1989-90 (Rs.20,000/-) &
March’92 to Dec’92 (Rs.12,000.00) towards R.C.C.
- building which was constructed in .phases covering over
number of years. This investment of Rs.65,000/- in respect
of R.C.C. building is also reflected in the basis of surveyor
and Assessers reports dated 08.01.2002 while evaluating
the R.C.C. building which is accepted and on the basis of
this the value of R.C.C. building has been computed in the

memorandum of charges. Thus the value of assets prior to
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check period would be Rs.2,77,112/- + Rs.65,000/- = Rs.
3.42,112/-

83  Regarding other items is accepted to be corrected.

9. - Thus the following position emerges :

(i) income during Check period = Rs. 18,48,035.00
(ii) Expenditure during Check period = Rs. 5,47,350.00
(i1) Savings during Check period = = Rs. 13,00.685.00
(iv) T/Assets at the end of the Check Pd. = Rs. 15,94,024.00
(v) Assets prior to Check Period = Rs. 3,42,112.00

‘Thus the saving during the check period is Rs.
13,00,685.00 when added to assets pror to check of
Rs.3,42,112.00 tallies with Total assets found at the end of the
check period and there is no disproportionaté assets. at all rather
the balance amount is runmng business capital and cash in hand of
wife Smt. Shaswati Dutta. ‘ _

I would therefore, humbly pray for drobping the charges of
Minor Penalty for which 1 shall remain ever grateful. If your
honour has any doubt about my innocence, I pray that an enquiry
may be instituted in terms of Rule 11() (b) of the Railway
Servants (D&A) Rules 1968 after giving me all relevant

documents as sought on different dates

Enclo : As above.
| Yours faithfully,

o

( Biprbjit Dutta)
AXEN/CON/PL-I/MLG
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Confidential
No.BD/CON/I/O5-O6/DAR  Dated: 11-05-2005
To
The General Mana.ger/Construction,
N.F Railway, Maligaon, Guwahati-11.
' (Through proper channel)
Sub:  Prayer for Early release of aj Znancial documents i oniginal for proper
atilisation/reinvestment & fmatisarion of DAR proceedings. ,
Ref: My several letters dated on several dates with latest on 04.01 05 in response with
. ‘Your memorandum of charge vide No.2/SS/Con/DA/Gaz (BD)/Pt1 dated
10.05.04. '
Respected Sir

That Sir, the Income difference. when added with excess assets value during check period

is easily cover up the disproportionate valuc as shown in memorandum of charges by mistake.

That Sir, due honour was '_not given fegarding guideline laid down by the Hon’ble
Supreme Court when 10% difference of tottal Gross income is permissible as not to be treated as
disproportionate assets of a delinquent officials during the check period.

“ o,, ANX-4

o
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That Sir meanwhile the cost of steel and timber increased.upto 100% along with 50%
increased of labour and other building material cost causing financial ioss of rupees more than
4(four) lakhs (detailed follows).

That Sir, it is out of mentioned that the limitation period for finalization of DAR
proceeding is already expired and the matter is unnecessary delayed causing extreme sufferings to
the undersigned.

That Sir, your kind early action will help the undersigned to protect not only seif financial
loss but also undue revenue loss to the Govt. of India as an income & other taxes as amended
time to time.

Under the above circumstances  again pray to.your honour please take appropriate steps
for releasing all financial documents & finalise the proceeding in earliest and for that act I will
remain ever grateful to vou.

With regards, "
Yours, ﬁuthfullv ()

)D
e A
(B
AXEN/CON/PL,
N.F Rlv.Maligaon..
Copy to:

(1) Secv. To GM/Con for kind information of GM/Con/MLG.
(2) CYO/MLG - this is as per my ecarlier letter reference on date 8.10.2004 &

15.10.2004. \:— 7,;&57 o

(B. Duua)
AXEN/CON/PL,
~N.F.Rly.Maligaon.
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*\/ Ref- Railway Board’s No. E(D&A)2003 RG-6/15 dated 07 05.07,

Sub:- Promotion of Railway servants against whom disciplinary
proceedings have been initiated — procedure to be followed.

Attention is invited to para 6 of Board’s letter No. E(D&A)92 RG6-149(B) dated
21.1.93 which provides as follows :

“A Government Servant, who is recommended for promotion by the
Departmental Promotion Committee but in whose case any of the circumstances
mentioned in para 2 above arise after the recommendations of the DPC are received but
before he is actually promoted, will be considered as if his case had been placed in a
Sealed Cover by the DPC. He shall not be promoted until the conclusion of disciplinary
case/criminal proceedmgs and the prov1510ns contained in this letter will be applicable in

his case also.”

Similar provisions are contained in para 3.1 of Board’s letter No. E(D&A)92/
RG6-149(A) dated 21.1.93 also, which are applicable to non gazetted railway servants,
with the exception that there will be no objection to promotion if the disciplinary
proceedings initiated are for imposition of a minor penalty.

The above provisions envisage that if a disciplinary proceeding against a Railway
servant on account of which the findings of the DPC in his case had been kept in a sealed
cover, is finalised resulting in opening of sealed cover and grant of promotion but before
he is actually promoted, another disciplinary/judicial proceedings is initiated against him,
then he shall not be promoted until the conclusion of the subsequent proceedings. In
other words, the promotion of the railway servant would depend on the outcome of all
such proceedings initiated before he is actually promoted.

The matter has been reviewed by the Board in the light of DOP&T’s OM No.
22011/2/2002-Estt.(A) dated 24.2.2003 (which is based on Hon’ble Supreme Court’s
judgment in the case of Delhi Jal Board vs Mohinder Singh (JT2000(10)SC158) and it
has been decided that where the second or subsequent proceedings were instituted after
promotion of the junior to the railway servant on the basis of recommendation made by
the DPC which kept the recommendation in respect of the railway servant in sealed
cover, the benefit of assessment by the DPC will be admissible to the railway servant on
his exoneration in the first proceedings, w.e.f. the date his immediate junior was
promoted. | :

In this connection, it is further clarified that in case the subsequent proceedings
(commenced after the promotion of the junior) were finalised earlier ie. before
exoneration of the railway servant in the first proceedings and resulted in imposition of
any penalty and the Railway servant concerned is to be promoted retrospectively on the
basis of exoneration in the first proceedings, the penalty imposed may be modified and
effected with reference to the promoted post. An indication to this effect may be made in
the promotion order itself so that there is no ambiguity in the matter.
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Board have also decided that the benefit of promotion on conclusion of the first
proceedings may be allowed in those cases also where ad hoc promotion in terms of para
5-of Board’s orders dated 21.1.93 referred to above had been given to the railway servant
during pendency of the disciplinary proceedings on account of delay in finalisation of
these proceedings and on conclusion of the proceedings with imposition of a minor
penalty (other than. withholding of promotion) the railway servant is deemed to be
regularly promoted from the date of ad hoc promotion in terms of provisions contained in
para 5.3 of Board’s letter No. E(D&A)92/RG6-149(B) dated 21.1.93 and paras 5.3 & 5.4
of Board’s letter No. E(D&A)92/RG6-149(A) dated 21.1.93, provided the date of ad hoc
promotion of the railway servant is prior to the date on which the second proceedings
were instituted against him.
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ANNEXURE

Date of issue of 1% -

Charge sheet against ‘A’ : 1.1.1998

Date of DPC which . 1.1.2000

Considered, among others,

‘A’ and his Junior ‘B’ for

promotion but kept findings

(°Fit’) in respect of ‘A’ in

sealed cover.

Date of issue of 2™ : 1.3.2002

Charge sheet against ‘A’

()  Dateof promotion : 1.1.2002
Junior ‘B’

Date of exoneration 1.6.2003 .
of ‘A’ inthe 1% (w.e.f date of promotion
disciplinary proceedings. of Junior ‘B’)

Note : '

(a) 2™ charge sheet dated 1.3.2002 does not come in the way of promotion of ‘A’ as
it was issued after the date of promotion of Junior.

(b)  Promotion w.e.f 1.1.2002 can be given to ‘A’ even if the 2™ charge sheet dated
1.3.2002 had already been finalised and a penalty imposed, say on 1.9.2002. The
penalty is to be modified, if necessary, and effected w.r.t. the promoted post.

(i)  Date of promotion 1.6.2002 |

~ of Junior ‘B’.
Date of exoneration :  1.6.2003
of ‘A’inthe 1% 777 7T
Disciplinary proceedings. =~
‘A’ cannot be promoted following
the exoneration, as the 2™ charge
sheet was issued prior to'the date
of promotion of Junior ‘B’.
(i)  Date of imposition : 1.6.2003

‘of minor penaity of

censure in 1% disciplinary
proceedings.

Promotion, if otherwise admissible in terms of para 3.2 of Board’s letter No.

E(D&A)92 RG6-149(B) dated 21.1.1993, cannot be granted since such promotion can be
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v granted only prospectively i.e. after 1.6.2003 and the 2* charge sheet has already been
issued before that date. :

o (iv)  Date of ad hoc o 1.2.2002
promotion of ‘A’ in
' terms of para 5 of
’ Board’s letter No.
;{ E(D&A) 92 RG6-49(B)
Dated 21.1.1993, after

\5" i Completion of 2 yrs. .
fi from the date of DPC.
7{

Date of imposition  : 1.6.2003
of minor penalty of

censure in 1*

disciplinary proceedings.

Date of regularisation : 1.2.2002
of promotion in terms
of para 5.3 of Board’s

» letter dated 21.1.1993.
b “ Note :
% ”, (a)  The 2" charge sheet dated 1.3.2002 will not come in the way of promotion of ‘A’
3 ¢ as it was issued after the date from which ad hoc promotion was granted.
j
i .3 . If the ad hoc prometion had been granted to ‘A’ after the issue of 2" charge sheet
it "‘} say on 1.9.2002, regularisation of promotion following imposition of minor penalty in 1™
& proceedings will not be admissible as the second charge sheet was issued before the date
L- | 5 of proposed regularisation. '
éﬁ S - R - ——_ T _
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BEFORp THE CENTAL ADMINIQTRATIVQ TRIBUNAL. Qi
| CUWAHPTI BENCH: GUWAHATI =~ ﬁg

"0.A. NO. 2/05 -
© Sri Biprajit Dutta a -
. L .

Union of India & Ors

ADDITIONAL WRITTEN STATEMENT FILED BY THE RESPONDENTS

!

Maligaon’ and as such am acqualnted w1th the facts and

.‘/

competent to swear thlo AffldaVlt ’.xi'

2. - That the deponent in terms of order dated 12.8.05

- passed by the Hon'’ ble Trlbunal begs to place the follow1ng

facts for klnd conSLderatlon .and . necessary action thereof

- ,.«

N That ‘the averment made by the Applicant - regardlng

non con81deratlon of hlS case for promotlbn to - senlor scale,

T

on adhoc basis is not correct The deponent craves leave of'

v rﬁé‘:fﬁ A ! " ) .

Sri, PQ/“WKW?”%Q??‘%aged abou’t:.fv.3..7.'., .....
.years ‘son of ﬁTY194M¢°4@4.4%““%£..;..;r;. ;...;..-resldent
of .[%H%é&&%041;3@??446. dd‘herebylsolehnly affirm and‘state
as follows o l |
1. ‘I _That I am the :5‘1 CfD / 3109-; " N.. F. ARa'iliday,," ‘

, c1rcumstances of the case and by dlnt of my off1c1al capac1ty ‘

thlS Hon ble Trlbunal to place and rely upon the record

flle at the tlme ‘of hearlng of. the case _ ’ R ;h

A, In the DPC* held on  19.6.2000 s case was

rd

-FMJuXLQE Lt =
$y,Chief Personnel @fficet/ -

M F. Railway. Maligaen

-Guwahati-11



considered but found_unfit due to poor performance reflected-
- in ACR. (ref; SN 25/1 and SN 27)

B. In the DPC held on 9.1. 01 hlS case was con51dered

but due to poor performance recorded in ACR as well as due to
currency of penalty of reductlon to. lower scale in the time

scale of pay for one yea« from 21.2,2000 arising out of a

major penalty charge sheet (ref; SN 40 and 40 E.)
C.  In the DPC held on 21.6.02 his case was considered

but fotnd unflt due to, poor gradlnqs recorded in ACR. As per'
the minutes-of the proceedlng it is clear that during 1997-

2002 he could not earn Very Good in any of the years whereas
the seven persons “‘who were promoted Qot at least two very
good during 1097 -2002. (ref SN 94). : |

D In the DPC held on 27 8. 02 his case was not

- considered due to currency of major penalty as well as due

to the fact that the CBI had reglstered a case against him
vide CVO/MLG letter dated °2 5.02. (ref SN 107 and SN 79)
E. In the DPC held on 2. 5 03 his case was con51dered

but due to poor grading in ACR he was. found unfit.

F. In the DPC’ held on. 10.6.05 the case of the

appllcant was con31dered The flndlngs of the DPC in favour

of Shrl Dutta has . been kept in sealed cover due to pendlngl_

Major Penalty = DAR case.

4. o That:thevdeponentabegs.to place the record file
along with the sealed cover .at the time of hearing &F the
case iﬂhere' from the communlcations’ fegarding pendency and
reglstratlon of crlmlnal case is reflected. -

4.1 Communlcatlonv dated 29.1. 02 _issued by _ the
Vigilance Department indicates the fact " of pendency - of

criminal -case against the appllcant (ref, SN 52).

4.2 ' Certificate 1ssued by the Chlef Englneer dated

20.%6.02 indicates regardlng ' pendency 'of criminal case

3
1

[
O
h

Maligaon

Guwahati.11

13
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LM
. G N : :
agalnst the appllcant (ref, SN 89)
4.3 ' Communlcatlon dated 22 5.02 1ssued by the Chlef'
VigilancehOffice; indicates reglstratlon ‘of crlmlnal case by

CBI. (ref; SN 79)

- That apart' *from ‘above~ ‘there are  other -

' . - . . . .

: . 0 : : :
communicatlions indicative of the fact that there were
criminal eases ras well as .departmental proceeding pending

aqalnst the appllcant for whlch hlS case could"not be

considered}fo:;such promotlon. Now the minor penalty ohargel '
sheet ,issded-.to-othe 'applicant dated _10.5.04 ‘has »beeng
finalized.

5. That the statements made . above are based on records

and theideponent craves leave of" thls Hon'ble Tribunal to"

'

ace the same at the tlme of hearlng of the case.

pl |

6 That  the statements ‘made- . in

paragraohs S..’.A@;;%Q..;,...are true' to my knowledge and ’
. ’ K . , i ZI ,

those made in paragraphs . 4, 41 1"2' R IO 3 ....... are

matters of record whlch I believe to be true and restsjare—

my humble submlsSLOn

And I San thlS Affldav1t on thls the ..21%4& day R

- ‘)1 Chief PeZsonnel Ofﬂcer 22

X ‘ . - NF. Rallway Malagaon




