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| APPLICANT(S)
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U0l & Others RESPONDENT(S) |
Ms. U.Das .. ADVOCATE FOR THE

RESPONDENT(S)

THE HON'BLE MR JUSTICE G. SIVARAJAN, VICE CHAIRMAN.
THE HON'BLE MR. K.V. PRAHLABAN, ADMINISTRATIVE MEMBER. |

1. Whether Reporters of local papers may be al}owed to see the 0
3udgment? . .

2. To be refeued to the Reporter or not? - \%

3. Whether their Lordships wxsh to see the fair copy of the
‘}udgment? k

4. Whether the judgment is to be circulated to the other Benches” D

Judgment delivered by Hon'ble Vice-Chairman. |
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Date of Order : This the 18" day of August 2005.
The Hon’ble Mr. Justice G. Sivarajan, Vice-Chairman.

The Hon'ble Mr. K.V. Prahladan, Administrative Member.‘

Shri John Lal Ngilneia

Additional Commissioner, ,

Office of the Chief  Commissioner,
Central Excise and Customs,
Shillong Zone, Shillong,
Meghalaya. " v
' o ... Applicant

L4

By Advocates Mr. v] .L. Sarkar, Mr. A.'Clxakraborty. B
- Versus -

1.  Union of India,

- Through the Secretary,
Ministry of Finance,
Department of Revenue,
Government of India,
North Block, New Delhi.

2.  Central Board of Excise and Customs,
Government of India,
Through its Chairman,
North Block, New Dethi. o
_ . . . Respondents.

By Ms. U. Das, Addl. C.G.S.C.



ORDER

SIVARAJAN. J. (V.C.)

The éppiicant is presently working as Additional
Commissioner (Group ‘A’ Officer) in the Office of the Chief »
Cémmissioner, Central Excise a.nd Customs, Shillong. He has filed this
application seeking for direction to prbmote him on ;d hoc basis as
Commissioner, Customs and Central Excise on the basi§ of D.P.C. held
in December 1999 with effect from the date of promotion of flis
juniors/from a date following the six-monthl“y review immediately
'following the adoption of sealed cover procedupe, He has 8156 sought

: for.sdbsequent monetary’beneﬁts frorﬂ the date of his p;'omotionlad-

hoc promotion.

2. The brief facts are that the applicant was 'recr'uited through
UPSC and initially joined as A‘ssisl:aﬁvt Collector (Group - A, IRS} in the
Central Excise and Customs in 1973. He was promotéd as Depvuty

"Collector in 1981 and subsequently promoted' as Additional Collector
in 1990. The désignati:on of Collector was changed in l:hé year 1991 to
Commissioner. As such, he is an Additional Commissioner. The next
promotion of the applicant is‘ to t}}e post -of Commissioner of Central

" Excise and Customs. A DPC for selection and appointment to the said
post was convened in December 1999» and the result was kept under

~sealed cover since 1999. 1t is the grievance of the applicant that he

| has not been promoted on the pieaﬂ of pendegcy of departmental/

. criminal proceedings. It is also his case that'six-monthh{ feview"under
the scheme of sealed cover system has not been done for ad hoc

- promotion and this has been causiﬁg undue loss and injury Abo the

applicant by Way of depriving him of his rights. It is further stated that
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while the applicant was working as Additional Commfissioner of'

Central Excise and Customs, Belganm, Karnataka, contraband siiirer, |

_'was sexzed by Customs and Central Excnse on 23 2.1992 on the basis

of. mformatlon recexved and 'some delay occurred in submxssnon of the

recorded ‘information -and formal departmental proceedings was

~ initiated  against the’ applicant and other officers. The applicant was

placed under suspension from 15.01. 1993 to 15.12.1993. Charge
sheet under CCS (CCA) Rules 1965 was issued to l:he apphcant on
22.11. 1993 allegmg producuon of bogus mformer with intent. to -
mlsappropnate the mformer reward The departmental proceeding
culmlnated by 1mposmg penalty of .;‘eductlon of pay by three’ stages

for three years with culminated effect by order dated 29.05.1 998 and |

the period of penalty expired on 30.05.2001. Criminal -proceedings

with the fsame;a‘llegation was instituted and .a charg'e"sheet dated
16.09.2000 was filed in the Sessions Cou_rt, Dharwad, Karnakata.

Criminal case, itis stated, is still pending.

3. According to the applicant, under Rule 11 of the CCS
(CCA) Rules imposition of penalty by reductxon to the lower stage in
the time- scele of pay for a specified period Wlth culmmatwe effect,
thfough ‘a major ,penelty, has no impact in the matter of promotion to
higher' gra”de " it is aiso state'd ‘that periodfcal six-monthly reﬁew
ought to have been carried out since the date of adoptlon of the . “
_sealed cover procedure in December 1999 and the applicant should

have been promoted to the post of Comm:ssnoner at least on- ad hoc

basxs It is further stated l:hat t:he applicant submxtted representabons

dated 18 06. 2001 13.11.2003 and 06 01 2005 (Annexures - B C and

D respechvely) to the Chau‘man, CBEC, New Delhi.
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4. © Mr. JL.' Sarkar, learned counsel appearing for the

apphcant had submitted that adoption of seaied cover procedure in

. the present case 1s illegal in that cxrcumstances under whlch sealed

cover procedure can be adopted as per the Government of {ndla
orders.is jabsent. Counsel further sub'mitted that the order imposing
penalty of redur:ing the pay by‘t}‘lre‘e'st’ages in the time -sz‘:ale,of pay of
Rs 14300-460-18,300/- for a period of three years w.e.f. 1.6.98 and
that too, by postponing the increments of pay during the said period |
with cumulative effect is not a bar for promotion to the post: of
Commissioner. Counsel submitted that only.‘.if the pe'nalr-y irnposéd

falls under Ciause (V) of Rule 11 it is a bar for further promotion |

.Counsel also took us to paragraphs 17.7.1 and 178 1 of Swamys

.Complete Manual on Estabhshment and Admxmstratlon (Nmth

Edmon-2003) (page 855 - 56) and submltted that there is a duty cast

- on the respondents to convene sxx-monthly review referred to therem

and to consider the matter in the light of the guldehnes contained

B therein. (‘ounsel also rehed on an order dated 13.02.2004 i m O.A. No.
'292/2003 passed by the Bangalore Bench of the Central

Admmlstrauve Tribunal in srmllar circumstances. Counsel submltted '
that even if the sealed cover procedure is adopted it is not mandatory

to withhold promotion. Counsel in .support relied on the decision of -

_the Supreme Court in B.C. Chaturbedy Vs. U.O.I. & Ors., AIR 1996 -

- SC 484. 'Cou:_nsei further submits that penalty order was -imposed on

29.05.1—9_98 and criminal proceeding was initiated only on 16.09.2000

- and' therefore the respondents ought to have-opened f:he sealed cover

1mmed1ately after the penalty order was passed Counsel submitted

that at any rate the respondents should have eonsxdered the case of

% |
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the applicant for promotion to the post of Commissioner at least on ad )

"~ hoc basis. -

5. . No written statement is ﬁled in this case. We have heard

Ms U. Das, learned Addl. C G.S.C. for the respondents who sought for ‘

_ further time to file written statement.

6. We have considered the matter. Ad'mitbedly, in connection

_ thh the departmental proceedmg the apphcant was under suspensxon

for the perxod from 15.1. 1993 to 15. 12 1993 and the charge memo |
was issued to the applicant on 22.11.1003 and ‘the departmental
proceedings culminated in the final order dated 29;5.19982 The paf of
the applicant in the bosl: of 'Additional Comrﬁissioner'was}educed by

three stages from Rs. 15,900/ to Rs. 14,700/ in the time scale of pay

“of Rs. 14,300-400-18,300/- for a period of three years w.ef 1.6.1008.

Further, it was ordéred that ' the applicant will not earn increménts of
pay ,dxiring the period of reductioﬁ and that on the expiry of the
'period, the'redl;c_tion wﬂl have the effect of postponing his fu:;xre
increments of pay. Thi§ penalty imposed squarely fails ﬁmin Rule
11(v) of CCS (CCA) Rules 1965 whlch reads: | |

" “(v) save as otherwise provided for in clause |
(iii-a), reduction to a lower stage in the time-
scale of pay for a specified period, with further
directions as to whether or not the period,
with further directions as to whether or not
the Government Servant will earn increments
of pay during the period of such reduction and
whether on the expiry of such period, the
reduction will or will not have the effect of
postponing the future increments of his pay;”

In this context it is relevant to refer to Rule 11 (vi) also, which reads:

“(vij reduction to a lower time-scale of pay,
grade, post or service which shall ordinarily be
a bar to the promotion of the Government
Servant to the time-scale of pay, grade, post or
service from which he was reduced, with or



without - further  directions, regardmg

conditions of restoration to the grade or post

or service from which the Government Servant

was reduced and his seniority and pay on such
‘ restoration to that grade, post or service;’

It can be seen from the provisions of Sub Rule (v) and Sub Rule (vi) of
Rule 11 that whereas Sub Rule (vi)states that reducticn to a lower |
tlme-scale of pay, grade post or service which shall ordmar:ly be a

bar to the promobon of the Government Servant to the time scale of

pay, grade post or servxce from whlch he was reduced such a

restrlctlon is not there in Sub Rule (v) It is on the basis of l:l'us- .

dlstmctlon counsel for the appllcant had contended l:hat imposition of
a maJor penalty fallmg under Sub Rule (v) of Rule 11 is no bar for
pr omotxon to the post of Commlssxoner Here 1t must be noted that:
Sub Rule (vx) of Rule 11 speaks of the bar only for promotlon to the
time- scale of pay, grade post etc from which it was. reduced by way
of penalty In other words, 1t does not deal with the sxtuatxon of
promotxon to a higher post than that of the post he had held at the_.
time of departmental proceedmg It is unnecessary for us to deal with
these provxsxons any further since the Government had 1ssued

circulars on 12‘“]anuary 1988 ava:lable in the Book - Dr. Awasthz on

. ‘Central le Serwces Rules pubhshed in 1999 (Occurrmg in pages

104 to 108). (To the same effect are the Office orders of Government
‘of India Department of Per sonnel and Trammg O. M No 22011}2/99- .
. Estt (A) dated 21. 11 2002 and OM No. 22011/2/2002 - Estt (A)
dated 24 2 2003 avaxlable at pages 222 to 226 of Swamy s
compnlatmn of CCS CCA Rules, 29th Edition 2005). Paragraph 2 deals
lthh cases - where sealed cover . procedure is appllcable The
ci_rcumsl:fance's in which sealed cover "procedure is to be adepted are

. aa follows.:

)



(i) | Governmexi't_ Servants under sgsp’ension o

(ii) Governméntv Servants in- respect of whom discip}inafsr
proceedings are pending (or a decision has been taken to initiaté
discipiinéry proceedings;)‘

(iii) Government Servants in respect of whom prosecution for a
criminal chargé is pending (or sanction for proéecution has been
issued or a decision has been taken to accord “sanction _for
prosecution) |

(ivy Government Servants' aéainst an investigation on serious |
allegations of corruption, bribéry or. similar grave misconduct is in
progress either by the C.B.l. or any other agehcy, departmental or
otherwise. |

The bracketed portion in (ii) and (iii) ahove and (iv) are not their in
,t'he‘2'002 and 2003 orders. Paragraph 2.1 deals with the proéed:ure to
‘be followed by D.?.C. in respect of those under cloud, which reads:

“(2.1) Procedure to be followed by D.P.C. '‘in respect
of those under cloud - The Departmental Promotion
Committee shall  assess the suitability of the
. Government Servants coming within the purview of -
the circumstances mentioned above alongwith other
eligible candidates without taking into consideration
the disciplinary case/criminal prosecution pending .
or contemplated against them or where the
investigation is in progress. The assessment of the
D.P.C. including “Unfit for Promotion”, and the
grading awarded by it will be kept in a sealed cover.
The cover will be suspended ‘Findings regarding
~ suitability for promotion to the grade/post of
eeresserenn in"respect of Shri ............ (name of the
Government Servant). Not to be opened till -the
termination - of- the disciplinary case/criminal
prosecution/investigation against Shri
" eeerssersrsersesecrens The proceedings of the D.P.C. need
_only contain the note “The findings are contained in
the attached sealed cover”. The authority competent
to fill the vacancy should be separately advised to
fill the vacancy in the higher grade only in an
officiating capacity when the findings of the D.P.C.
in respect of the suitability of a Government Servant
~ for his promotion are kept in a sealed cover.”

,



Paragraiph” 3.1 provides that if any penalty is imposed on the
Government Servant as a result of the diseiplinary proceedings or if

he is found guilty in the crlmmal prosecution against him, the findmgs

of the sealed cover/covers shall not be acted upon and his case for -

' promotion may be considered by the next D.P.C. in the normal course
and having regard to the penalty imposed. Paragraph 4 deéls with
the six-monthly review of sé‘aled‘ cover cases: Thé relevant pm‘tibn
r‘eadsrthusi: o

“(4y six monthly review of “sealed cover”

-~ cases - It is necessary to ensure that he
disciplinary =~ case/criminal = prosecution/
investigation ~ instituted against any

Government Servant is.not unduly prolonged
and all efforts to finalize expeditiously the
proceedings should be taken so that the need
for keeping the case of Government Servant
in a sealed cover is limited to the barest'
minimum. It has, therefore, been decided that
the appointing authorities concerned  should
review comprehensively the cases of -
- Government Servants, whose suitability for
promotion to a higher grade has been keptin a
sealed cover on the expiry of 6 months from
the date of convening the fist Departmental
Promotion Committee which had adjusted his
suitability and kept its findings in the sealed
cover. Such a review should be .done
subsequenﬂy also every six months. The
review should, inter alia, cover the fo}lowmg
aspects:
» The progress made in the
disciplinary - proceedings/
criminal prosecution and .the
.. further measures to be taken to
. expedite their completion;”

Paragraph 6 deals with the procedure for ad hoc promotion, which
read thus : ‘

“(6) Procedure for ad hoc promotion. -Inspite
of the six-monthly review referred to in a
para 4 above, there may be some cases,
~ where the disciplinary ‘casefinvestigation/
criminal prosecution against the Government
Servant are not concluded even after the

' %_}1/ o expiry of two years from the date of the
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meeting of the first D.P.C., which kept its
findings in- respect of the Government
Servant in a sealed cover. In such a situation
the appointing authority may review the case
of the Government Servant, provided he is not .
under suspension, to consider the "desxrab:hty
of giving him ad hoc . promot:xon keepmg in
vnew to followmg ‘aspects : ,

(a) - Whether the promotion of the officer -
_ will be against public interest; -
(b}  Whether the charges are grave
enough to warrant continued dénial of
. promotion;
(€}  ‘Whether there is no likelihood of the
case coming to. a conclusxon in the
' -near future;

- {d) Whether the delay in the f‘inahsahon
' ' of proceedings, departmental or in a
Court of law or the investigation is not
directly or indirectly attributable to
the Government Servant concerned.
(e} Whether there is any -likelihood of
. misuse of official position, which the
Government Servant may occupy after
ad - hoc promotion, which may
adversely, affected the conduct of the
departmental ~ case/criminal

prosecution. -

The appointing authority should also consult
the Central Bureau of Investigation and take
their views into account where the .
departmental proceedings or criminal
prosecution arose out of the investigations
- conducted by the -Bureau. Where the
. - investigation as contemplated in para 2(iv)
N . above is still pending, the CBI or the other -
authorities concerned.should be consulted.”

Paragfaphs 6.1 and 6.2, which are relevant reads thus:

“(6.1) In case the appointing authority comes
to a conclusion that it would not be against
the public interest to allow ad hoc
promotion to the Government Servant, his
case should be placed before the next D.P.C.
held in the normal course after the expiry of
the two years period to decide whether the
officer is suitable for promotion and ad hoc
basis. Where the Government. Servant is
considered . for ~ad .hoc promoction, the
Departmental Promotion Committee should
- make ‘its assessment on the basis of the

ﬁ*/ R  totality of the individual's record of service
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without taking -into account of the pénding
disciplinary case/criminal prosecution/
investigation against him. '

- (6.2) After decision is taken to promote a
Government Servant on an ad hoc basis, an
order of promotion may be issued making it
clear in the order itself that --

(i) the promotion is being made on
~ purely ad hoc basis and the ad
hoc prometion will not confer
any right for regular promohon
“and
(i1) the promotion shall be “until
-further orders”. It should also
be indicated in the orders that
the Government reserve the
- right to cancel the ad hoc
promotion and revert at any
time the Government Servant
to the post from which he ‘was
‘promoted.”

7. | ,. In the instant case it is not clear as to whether the
respondents had conducted sxx-monthly review as contemplated under
Rules mentioned above. It is also not clear as to whether the |
: ‘.respon_dents had considered the case of the applicant for givih,g ad
h,oé prbmotion in v;ew of the long péndency of criminal proceedings
as provided under the Rﬁles mentioned above. The decision of the
Bangalore Bench of the Tribunal in. O.A. 292/2003 (Annexure - E)
consxdermg almost ldentlcal provisions in the Government orders
- extracted in the said order in similar circumstances had directed that
if no six moﬁthfy feview D.P.C. has been convened or desirability of
ad hoc éromotion"-in terms of the instructions on ad hoc promotion
consid‘eréd the said exercise has to be carried out within three months
from the date of receipt of the order. In the circumstances, »w"e\ afe
‘also lvig{v that this O.A. can be -disposed of with direction to the
respondents bo“vconsider the case of the applicant for promotion/ad

hoc promotion as provided in the provisions of the executive orders
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extracted abovev Having -régard to the fact that the app}icant had

under—gone penalty period as early as on 30.5.2001 and the further

- fact that cnmmai prosecunon launched ¢ on 16.9. 2000 :s still pendmg, |

; the respondents are directed to consider the case of the applicant for

' 'promotio.n by way of six monthly review D.P.C. - and/or ad hoc N

l_mb/ '

promotion as per pfovision of the.':éxecutil‘fg_ orders extracted above ‘
within é-éeriod of three mon_ths_ from_tﬁe date of receipt of this order
and commuﬁicate-. the ‘decision to : the | applicant immedi’atelj;;
thereafter. These directions are ‘n_eces'sitat:ed , bnly because the
respondents had not acted vu'p.on ‘- the'.repre-sentatior_;s filed,_by the

applicant in 2001, 2003 and January 2005

The O.A. is disposed of as Aabov‘e.' The 'ap,plican.t» will

produce this order Abefore.the respondents for compliance.

( K.V.PRAHLADAN ) (G. SIVARAIAN )
- ADMINISTRATIVE MEMBER | VICE CHAIRMAN
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SYNOFSIS OF THE AFFLICATION

The applicant is in Group-f service and at resent
working as  Additional Commissioner in the Office of  the
Chief Commissioner of Central Excise and Customs,  Shillong
Zone., ~Mhil@ working as Additimﬁal Commissioner, Belgaum,
Karnataka contraband silver was  seized by  Customs  and
Central Excise on 23/ SL1L992 on the basis of information
received. Tt was alleged against the applicant that bogus
informer was produced for miﬁmﬁwrmpriating.infmvmmv reward .,

The applicant wasg sugpended from 15/1/1993 Lo L37127199%.,

Charge-Sheet under COHCCA) Rules, 196% was immu@d
against  the applicant on QE/LL/Z93 and he was imposed  with
maior  penalty by ordepr dacted L9/8/798 (Annexure-—0) reducing
Rpay by three stages in the time gscale for three years. The

penalty expired on 30/5/9001.

DFC for  promotion as Commissioner was held in

December, 1999 which was kept in sealed cover.

Six  monthly review was not held and as  such  the
applicant wasg deprived of adhoc promotion  as  Commissioner

alao.
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Criminal proceeding against the applicant was also
started for the same allegation and charge-sheel has  been
filed in  court on 167972000, the criminal proceeding is

atill pending though the applicant has always co-aperated.

Th@ applicant  has not been  given promotion as
Commissioner after breaking the sealed cover nor his  case
has been considered by six monthly review for promotion  as
Commissioner on adhoc basis. The action of non promotion  of
the applicant dis illegal and not supported by any Rule or

1aw.,

T a similar circumstances the Hon'ble CAaT,
Rengalore Bench by order dated 1L3/2/72004 (Annexure-E) . has
been pleased to pass order dirveclting to revien sealed cover

of the applicant in that case.

The applicant prays for frirometion AG
Commi ssioner/adhoc prromertion A commissioner with

consequential benefits.

‘ﬁ%##M%###%ﬁ##%#%%##%%#%#Mﬁﬁ%%
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In The Central Administrative Tribunal

Ginmahati Bench sy Guueahati.

0.4, No. \07_ 7200%

Shrid Jobn Lal Mgilneda o Applicant

Verraus

Uridiom of India & (Ora i Beapondents
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SloHdo. Annexure Farticulars Fage Mo.
1. Application 112
2 Verification 13
Ja A Order Dated 29.005.98 R
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Shri John al Ngilneisa

Additional Commissioner,

Qffice of the Chief

Commissioner Central EBxcise and

Customs, Shillong Zone, Shillong,

Maeghalaya.

LApplticant

v e iom P GR et

1. Umidon of India,

Throuwgh the Secrebtary,

Mindstry of Finance, Department of
Revenue, Govit. of India, North

Block, Mew Delhi.

2. Central Bosard of Excise and
Customs, Govi. of Xndiag
Through its Chairman, North Block

Mew Delhi.

oo Respondents

Details of the Application :

1. Particulars of the order against which the application is
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This application is made for the six monthly
review for promotion to the posf of Commissioner of Central
Euxcise and Customs and Ad-hoc promotion under the sealed
cover procedure, and also for opening the segled cover for
reqular promotion in view of the fact that penalty period
imposed by disciplinary proceeding has been over, and the
criminal proceeding on the same issue having started

belatedly.

2. Jurisdiction:
The Applicant declares that the subject matter of the
application is within the Jjurisdiction of the Hon'ble

Tribunal.
Z. Limitation:

The applicant declares that the a&pplication is within
the period' of limitation under section 2 ot the

Administrative Tribunal Act, 1985.
4. Facts of the case:

4.1 That the applicant is a cvitizen of India and as
such is entitled to the rights and privileges guaranteed by

the constitution of India.

L That the applicant is & Group-A Officer of the
Government of India in the Department of Central Excise and
Customs now working as Additional Commissioﬁﬁr in Chief
Commissioner Office, Shillong. The applicant was recruited
through UPSC‘ and initially joined as Assistant Collector

(Group—-A, IRS) in Central Excise and Customs in 1973,
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promoted as Deputy Collector in 1981, and thereafter
promoted  as  Additional Collector in 1998. From 1991 the

designation of Collector has been changed to Commissioner

and as such his designation is Additional Commissioner.

4.3 That his next promotion is to the post o f
Commissioner of Central Excise and Customs. It is stated
that DFC for promotion to Commissioner has already been held

in  December, 1999 and the result is kept under sealed cover

—,

since 1999. It is stated that number of officers’ promotion
wag kept in sealed cover for the same allegations leading to
departmental/criminal proceedings, some have already been
promoted, but most unfortunately the apglicanﬁ has not been
promoted on the plea of pendency of departmental/criminal
‘prmceeding, though the applicant has no hand or negligence

in the pendency of the proceedings.

4.4 That in the case of the applicant the six monthly
review under the scheme of sealed cover system has not  been
done for Ad-hoc promotion, and this has been causing undue
lose  and  injuwry to the applicant by way of depriving the

applicant of his rights from emancliated policy of the

Government of India.

4.5 That the fact of the disciplinary proceeding is
that while working as Additional Commissioner of Central
Excise and Customs, Relganm, kKarnataka, Contraband silver
wase  seized by Customs and Central Excise on 25.@02.1992 on

the basis of informstion received. Some delay occurred in
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submiesion of the recorded information. Formal departmental
proceedings was  started against the applicamt and other

officere., The applicant was placed under suspension from

15.801.1993% to 15.12.1993. Charge-sheet under Central Civil

Services (classification, control and appeal) Rules, 1968

was issued to  the applicant on 22.11.199% alleging
production of bogus informer with ar intent to

migappropriate the informer reward.

4,6 That the applicant +fully co-operated in the
gepartmental proceeding which ended with dm;position of
penalty of reduction in pay by three stages for three years

by order no.F.No.C-14011/30/93-AD.V dated 29.8%.1998. The

[ T e T R s e e

r

period of penalty eupired on 3@0.05.2001.

O e TR e e

N
-

The order of punishment is as under:
"N, THEREFORE, the President, after
considering all the relevant material and
commission’ & advice has ordered that the
pravy of Shir-i J.l. Mailneia, Addl.
Commissioner be reduced by Z{thres) stages
from Re.15,980/~ to Rs.14,780@0/~ in the time
scale of pay of Rs. 14,300-400-18,3080 for a
period of I {(three) vears w.e.f. 1.6.98, It
is further directed that Shri J.L. Ngilneia
will not esarn increments of peay during the
period of reduction and that on the expiry

of the period,. the redouction will have the

20
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effect of postponing his future increments

of pay."

Az already stated the period of penalty has
expired w.e.f. 30.05.2001. The applicant had filed an 0A in
the Central Administrative Tribunal, Frincipal Bench against

the penalty which has been dismissed.

A copy of the order dated 29.05.98

is enclosed as Annexure~A.

4.7 That the aforesaid penalty is a major penalty
unde} Kule 11(V) of the CCE8 (CCA) Rules,1963.1t is pertinent
to state thét the said penalty is not a bar to the promotion
aof any Government servant and as such is/was not é bar for

\

promotion of the applicant.

Fule 11(VI) of the said rules deasls with‘reductimn
to lower time scale aof pay, grade, post or service and shall
ardinarily be a bar teo prmmoﬁiom wnder the rule. In case of
applicant there was no bar to promotion. His DPC  was
conducted earlier in point of time and was kept under sealed

cover. After the above penalty, the sealed cover ought to

have been opened and if found fit,his promotion given effect

N . R
“to from the dataPhis junior was promoted or any earlier date
I - . . ——

-

when he could be earlier promoted. The penalty imposed

subsequently should be given effect to in the promotional
post of Commissioner of Central Excise and Customs but

applicant has been denied the same promotion.
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4.8 That the D.FP.C. was held in 1999, Criminal
proceeding in  the same allegation was imatitﬁted and the
date of filing charge-sheet in court (Session
Court,Dharwad,kKarnataka) is 16.807.2000. The criminal

proceedings can, therefore, have no effect in the promotion

e
of the applicant as Commissioner and_ the : sealed cover
procedure is not  applicable for the satd criminal
proceedings.

4.9 That the criminal proceedings for the s&me

allegation as narrated above is illegal.

4.1@ That even after the period of penalty after the‘

departmental proceedinags Was  aover on 32.035.2001, the
recommendation of the D.F.C. in December,1999 was not opened
and the applicant denied prémotion as Commissioner. It is
reiterated that the sealed cover procedure for the D.F.C. of
Necember, 1999 is not applicable for this criminmal

proceedings with charge sheet filed in court on 16.809.2000

4.11 That the applicant has always been co-operating in
the criminal proceedings also, but unfortunately the
proceedings is pending and being delayed on which the

applicant has no hand.

4.12 ‘ That the recommendations of the D.F.C. of
December, 1999 is still being kept in sealed cover, which is

not supported by any procedure and law.
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G.10 ( That the applicant is wvictim of multiple
vexation,and double penalty one by way with —~holding of
promotion  and another reduction in lower stage in the time
scale of pay,which i% not contemplated or supparted by any
rule or procedure. It is stated that there is spgaific rule
made under Article 309 of the Constitution of India viz.the
COS(COA)Y  Rules,1965 mandating the circumstances when the
penalty is & bar for promotion  on imposition of major
penalty. The penalty in case of the applicant is no har for
promotion. It is submitted that when the rule ia clear no

extraneous ald iz called for.

4.14 That the case of applicant for promotion on ad-hoc
hasis after sixz-monthly review under the sealed cover
procedure has also not been considered and as a result  the

applicant has been suffering irreparahle loss.

4,15 That the applicant submitted representation dated

V//;Q.G&.Qmmi to  the Secretary, Department of revenue,(with
R

r

' copies to (CREC), and representations dated 13.11.2003 and

06 .B1.708% ta the Chairman CREC, New Delhi for promotion to
: .
the grade of Commissioner of Customs and Central Excise but

to no effect.

Copies of the representations dated
18.06.2001 ,175,11.200% and
Q6.01 . 20605 are enclosed as Annexure

B,C and D respectively.
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4.16 That the causes of withholding promotion, and

sealed cover procedure in the case of the applicant has been
dealt with non-application of mind and in casual routine

Mmanmney .

4.17 That sealed cover procedure is a system which
aught to be adopted for cause of discipline and justice.

The respondent could promote the applicant after the D.F.C.,

treating the same as ad-hoc, and it is not mandatory that_

sealed cover procedure must be adopted.

In B.C. Chaturbedy~-vs-U.0.1. & others the Han‘'ble

Supreme Court held as under:

b
Two courses in this behal$ are open

to competent authority, viz. sealed cover
procedure  which is usually 4mllmwéd, Qr
promotion,subject to the result of pending
disciplinary action. Obviously, the
appraopriate authority adopted the 1attef
couwse and gave the benefit of promotion to
the appellant. Such an action would not
gtand as  an impediment to take pending
diséiplinary action to its logical
conclusion. The advantage of promotion
gained by the delinquent officer would be
no impediment to téke appfmpriate decision
to pass an on order consistent with the

)
finding of proved misconduct.

o
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It is stated that different benches of the Hon'ble

CAT  have passed orders for Ad-hoc promotion in such cases.

In the case of an applicant in the same  case in  the .

respondent department the Hon ' ble CAT, Bangalore Bench has
been plessed to pass order’ dated R.02.2004 in 0A
No.292/200%  (Shri G.8. Shivakani -vs—- U.0.I. & others)

directing to review of the sealed cover of the applicant.

Copy of the order dated 13.02.2004

is included as Annexwre-BE.

S. Grounds for reliefs with legal provisions:

Sl For that the sealed cover
procedure has been applied and continued
after the completion of depar-tmental
procéedingﬁ without any authority af law.

5.2 For that D.F.C. was held in
DecemberQi??? and criminal proceeding
commenced by filing charge sheet in court
on 16.899.2088, and sealed cover procedure

iz not applicable for the same.

J‘i

S35 For that the applicant was
imposed major penalty under Rule 11(V) of
CCB(CCAY Rules, 1965 which is no bar for

promotion.
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S.4 For that the six monthly
review under sealed cover procedure has not
heer carried out in case of the applicant

and Ad-hoc promotion denied. J

Far that withholding of

o

S
promotion and also reduction in time scale
of pay are independent penalties under
CCs(cCh)Y Rules, and imposition of both by

the same proceedings is illegal.

S.6 Far that in any event of the
matter there was no reason for not opening
the sealed cover of D.F.C. of December,l1999

on IV.05.2001. In fact of the case it ought )16t

&io TLCQ D{ 0\“&{ prd
to have been| s 29.05.98. @\x”-

-~

H.7 . For that denial of promotion
as Commissioner of Customs, ad-hoc and
regular  in the facts and circumstances of
the case is violative of the Articles 14
and 16 of the constitution of India, aﬁd
that speedy trial is alsc be a fundamental

right of the applicant.
b. Details of the remedies exhausted

The applicant declares theat there is no other
efficacious remedies under any Rule and this Hon'ble

Tribunal is the only forum to adjudicate the subject matter.

Y
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7. Matters not previously file or pending with any

other court

The applicant declares that he has not filed any
case on the subiect matter hefore any court, forum or any
other institution. However, he has submitted representations

but without any result,

. Reliefs sought for
Urder the above facte and circumstances the

applicant prays for the following reliefs

8.1 The applicant be promoted/promoted on ad-hoc bhasie
as  Commissioner of Customs and Central Excise on the basis
of D.F.C. held in December, 1999 w.e.f. the dateAmf promotion
af  his junior/from a date following the sis-monthly review
immediately following the adoption of sealed cover

procedure.,

= The applicant be paid the consequential monetary
benefits from the date of hie prromotion/ad-hoc promotion  as
in prayer no.8.1 above incbuding' arrears of pay and

‘allowances.

8.3 The applicant be paid interest on the arrears,

£.4 The applicant is entitled to the cost of the case

which may kindly be quantified by the Hon'ble Tribunal.

8.5 Any other relief or reliefs as the Hon ' ble

STribunal deem fit and proper.

AN
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The above reliefs are prayed for on  the ground

stated in para 9 above.

9. Interim Relief

During the pendency of this application the

applicant prays for the following interim reliefs:

2.1 ' The applicant be promoted on ad~hoce basis  after
carrying out the six-monthly review for promotion on  ad—-hoc
bhasis under  the sealed cover procedure in tefmg of
vaernﬁent instructions ( Fara 17.8.1, Swamy's Complete
Manmual £ Establi%ﬁmant and administration, gth

edition, 2000, Fage-854)

The above relief is prayed for on the ground

stated in para 5 above.
ia. This application is filed through the Advocate.

11. Particulars of Pnstél Order:
206-(142-38
ii) Date of leszue 2 4 - Q_F-OSF\

i) IFO No

(2]

iii) Issued from : CS /)0 I
'd r

iv) Fayable at ' 0
6P 0
12. L.ist of Enclosures

As per Index.

L Verification
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erification

I, Jdohn Lal Ngilneia, son of
about S1i  years, a resident of Shillong, do
that the statements made in ihe paragraphs 1
trué to my knowledge and stétémenta in péra
trua. to my legal’advicw and that 1 have not

material fact.

And I, sign this verification

af May, 2003.

N. Luaia, aged

hereby verify

4,6 to 12 are

2,% and 5  are

suppressed any

on this 17 day

—

(J’L,/\/Q/L AS EY "Q

Si )w;jh"/\ .
7
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: CONFIDENTIAL
oML AT 1/30/93-ADLY. T
GOVERNMENT OF INDLA
MINISTRY OF FINANCE - |
NEPARTMENT OF REVENUE
(ADV.SECTION) R

New Delhi, dated Ihg 29th May, 1998

ORDER
SR AL disciplinary proceedings were instituted .against Sh. J.L.
Pailiein, AddE Coanmissioner of Central Lxcise, Belganm under-Rule 144 of
COS U CA) Rules. 1963, vide Memo. of even' number dated
PATEO9Y Dok uls ol the charges are as under - x

ARTI R O) CHARUT

i 3

i
r S f
That. vhile working as Additional Collector of Central Excise, ‘
Batpaua Shiv g 1., Motine - o | ,
(hrunden the ditections of Shi G.V. Naik, lho then Colleetor ol Central
Forcrse, Beloun conspired : ' !
. . o
iy iothienecd and connio d with S G, Shivakeri, Inspector of Central |
foxetse, : ) :
m pm«iw-inu a bogus informer and recorded from such informer an
arte dated and doctored information with an intent to maké it appear il the
cine of seban of 76 oy of sileer valued at Ry, 2.29 Crotes wiil the truck
at pani on 121992 wag acase resulting from such bogus information
sod with an e o defeaad the Government and to mIS«lppIOpll:llu lhu
consoriential pewerd of Ry 2755 Lakhs, Co .
) |
thosodoang Shyi L Nadlnein fabricated and ialsllu.d records and
veports Loosnil his indent und influenced his subordinates to ful)ncmc ard
bl e con 1',14| Pty ' ' '
Vhus, Shii 2 Netdnea, the then Additional Lnllcmm of Central
i Uehzn [oiled (o maintain abzolite intepaity, dc\n(u o duly ,mJ
conducted Simsel i a manner unbecoming of @ Government servant, le 8
g _

feehy conpavennd_the provisions o Rule () D&()  of

NG onduesty Ruades,
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AN WEREAS

A A5 the Disciplinary authority has also observed that
Sl G Shypsabion sovenled in this stalement dated 3.7.92 1|1:\| aller the
azure of Silver en 20292 he wasg pressurised by the Collector and the
Al Collectan o creat the records o show that the scizure was donc on the
hasis o priog intormation received by Shri 1L Ngilneia. Accordingly, e
hrought his wiend Sh. Basav Raj 1o the residence of Sh. Neilncia in the
Smatning on 35292 woawite the information about the transportation of the
contraband Silver. Though the information was written on 25.2.92 bul the
smme was hyek dated 23.2.92. The DRI-1 was also prepared on 25.2.92.
According 1o the provision of Customs Prevenlive Maunnual, the DRI-T was
required to e sent within 24 hours of the scizure:, but the said DRI report
vt sent oy 252,92 code numiber of the inlormer, his name and {ull address
were. however, not indicated. The statement of Sh. .S, Shivakeri dated
LTI s worroburated by (he statement given by Sh. Basav Raj on 14.7.92.
She Raj has confirmed that he Lnew Sh. Shivakeri and had gone to the
tesidence of Sho Npilnerm as requested by Shii Shivakeri in the morning on
25.2.92 and had writien the information as directed by them. Therelore, the
statement of Sh. Shivakeri and Sh. Basay Raj clearly prove beyond doubt
that SHe Npilneia had o other information prioe 1o the information reccived
on phone from She Ak Dhae, The  evidence furnished by Sh. G.S.
Shiviakert pand She Basav Raj are also corraborated by the evidence given by
She LE Bpibneis Biweel in his statement dated 27.7.92. Sh. L. Ngilneia
has retracted from statement dated 27.7.92 aller a lapse of over 2 vears
which only indicaies that the retraction made in the alliduvil is an afler
Hought. Morcover, it is difficult (o aceept that a senior officer like Sh.
Haitnein cianhd hove been cacreed 1o give a statement. His allidavil sworn on
7990 is ap afier-thouahi, is also borne out from the fact that Ain his letter
datesd 13,012,923 I response (o the Charged Memo. and aa another felter
dated 153,94, be reallirmed the contents of his staterent dated 27.7.92.
This also phaerved that the statement of §h. Shivakeri. Basav Raj and
Maihwia were reconded by diffzent persons af dillerent places on different
dates I appears (rom (he documentary, oral and circumstantial evidence on
record that Sh. Fatlnein had no other advanee. udormation about the
movement ol contraband silver. Te has recorded o bogus information slip
fremabazus informer and though® it wag actvally written on 25.2.92 and
the ddate was shown as 232,020 Sh. Nyilueia could not produce any
worthehile evidence, ol or documentary, 1o show that he had the advance
mforation regarding ihe transportation of contraband silver in the prorning

en 23297 In the cirdumstances, the charges relating to falsely creating an”

addditional sonree of information and anle dating the same stand proved
weendest Sh L Neilnein Addl Commissioner. '

AREY VTR EAS e matter has been examined in consultalion with
P e wmking into aceonnt all the aspects ol the ense, Commission hay
achvised e imposing e pemalty ol reduction of his pay by 3(three) slages
e RO B B period ol 3(ihres) vears with further direction that
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AN WHEREAS on denial of tho c.hmgcq uu uwl uu]urn;l\\"'h

s wpplwcl w C.Oon 1.8.96 lm mal\uw hm qubmmwn
i Bece mh\,l |"”()

1

W.l.us_:h Jie myd

‘ /\Ni) Wlll REAS  Shij H,,
L m(mm‘mnu on llu, movement Ulgb"l]
.;' him llom a local informer with lhlc,';.;xg.,muc”
mummg ul 23.2 l‘)‘) . 'l‘ht. l’nllm\,,; jg(lq[.!_gjj

l.»)l?l [iepiort whicl they did not plcpurcd prifaxilyi with a view (o putip :

‘the qu"l information was not - produced :as o wilness -in: the' (.nquny
: nlu!cm( nh of the various ollicers werg 1ccmdcd\nl)lnmed undcr lhlul; 1
:_(',H'ILIUI)’ The Department had with-held some unpmluul dmumcnls us
- required by him for his defence. Shri Basav Raj, a key wilness. but hewas
ol produced befire the enquiry. Statement of Sh. G.S., Shivakeri. and
-’--hun'cll WEre ()I)I nncd under threal, cocncmn and mducc 1€1 l o

A . ,? n._,l

”SIm A [} I)h 1 s|wl~c lu Shri LL. Ngluuu auound 3.30 P M.on. 2132 9
--anl llw lxud uuml Cr, was lhc same us. commumcutcd bv lnm 1

\\Hhxml (lmlmmw lhc SOUTrCes lo blm Dhur l!sﬂlSQ appcms ﬁo'
wund: that the Preventive Staft for scmuc opuulmll ‘has. usscmb]cd.‘p‘m‘
1ivie mnul Ollice at abowt 6 P.M. on 2 2.and lef for Nipani at.aboy|

Anspectpr o moblise the Pn,\enlne Stalt immediately. .Slm G.S \Inval\cn
,:Insp'(lql has admitted that” he: h.ls received the 1nloxmulmu honnSIm
50 Ngiloci at about 4 .M. on 23.2.92. It shows that mlommtlon was ncccg\cd
iy Shrt LLNgilnein  from Shri AJK. Dhar only .al- 3.30 P.M:tiand

FE

Prevengive Sttt Shii Npitneia has admitted in his statement dated 27.7.92
(hat he had contacted Shri G.S. Shivakeri, Inspector at about 4.00 P.M. to
give the information received from Shei AJK. Dhar, e s also admilted to
have «uu-'mlul ded Bhne AR Dhar on 24.2.92 after the seizure of Silver.
She Gl Shivalienis contacted Shii Basav Raj. who was l\nm 1 to-all thas

’ ;.,,H
i ! f .
b
!

Feesmi b A Dhare,

. N ;
mmlnuul LO. held the charges as| pmlh prnved /\ cony. P' LQ.s repor

Ih i ihe ()mum.m of Revenue Inlclllgcnw was ulqn lcquncd to- prcpmc a

S PMLonsthat day, TSt Nyilneia hod lhu mfwnm(mn ubuul the continbiand ~ ;|
"m lhc‘”umnmg on 23.2.92, itscll; he would have given mblmumu to: the

Nk ale infopmer at a later date and mis-appropriate the reward money. Sh.iS.C.:
Mu(hm Dy l)m clor of Revenue lnlclhgcnce who claimed (o have, mcuvcd“

P

Cimmediately thereafier. he conveyed it to the “Inspector to mobilise the -

mulu sles that She Noilncia bad no independent information regacding, llw e
frang 2 pormation of contraband Silver other than the informgtion recejved




FATATIRG T bty 9y mmr )
AT 4L

.\l” nm sara inepement of pay during 1Iw pcuml lllc lc(luc (mn W
"h m~ ~the elfect ul post-poaing  his Iulmc" mucmcnts Yot pa)
'I'('llllnl“l'm s wdvieg has been considered cuciull) It hcmg, lair, ;uqt

sasonable, s "ucpml A copy of thc (ommw ion’s mlncc' is

'..\,.h_n J Nudlueia, Afdl (mmmssmncl be reduced by 3 (three) stagres
{rom Rs. 13900\ tg !{::. £700\- in the time scale of pay of Rs, 14,300-
fnl(l(i-!t.‘ MO for o pepiodd of 3 (theee) yenrs wel 1698 T is further
'(l_l%“:t(\ll that Shei b . Ngilneia will not earn increments of pay during
‘Hw'pumd af u‘du”mn and that on the expiry of this period, the

I 1

' \i” l" . Al,

l..

©oShril L
Addl. (mnm'-".mnm.
“CPhpousd s The Commissioner of Centeal ixcise, Bolpur).

E\U\\ THERPFPOR I, the President, after considering afl t’hc-
clevind umlou\- .npl Commission’s advice has ordered that the pay ol -

*lmu mll lmw {lw eftect of |m~(|mn|n;. h|~ Iululc umcmcnh nf

' b
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: J.L. Ngilneia, o - ANNEX
- AddL.. Directon, - - - T oo
DGICCE, D-BLock, ~~ === =~ = =eom oomeEmoon
. R . e el . I—.‘ Po_ E‘éwe, N ‘ - -
. o New Delhi-11002. -

G eem - Tdo0: The Secretary, o
Deptt. o4 Revenue, .
Ministrny o4 Finance, o
Govt. o4 India, .
Nonth Block,
New Delhdi.

[Through proper channel)

Sin,

Sub: Prayer 4$orn Promotion .~ Regarding.

xX¥xx
- P S VR

. I was dmposed a penalty of reduction Lin pay by
thnee increments vide Order F.NO.C-14011/30/93-AD.V
datd 29.5.1998 [copu attached ) which 4% being
challenged +in the High Court of New Delhi. The peniod
o4 penalty had expired on 30.5.2001.

I was in the Zone of consdideration {Hor promotion
when the DPC met 4in 1999. I have reason to beleve
that I have been empanelled in the Select List by the
Asame DPC  but Lts {4indings kepit in s8aled cover in the
currency o4 the penalty.

-

C&AG vide R = %) Circulan

No.NGE/38/1990[497-N.2/39~-90 dated 30.8.1990 (copy
attached ) has helfd that a pundishment 5 noxt

necessarily a bar for promoiion. And DOPT vdide A4
Memo No. 22011/4/91-Estt{A] dated 14.9.1992 (copy
attached] Laid down gudidelines to be 4ollowed fHon

consddenation o promotion unden certa4dn
clircumstances.
Unden the above clircumstances the bendign

Secretarny A4 nequesited rto kRindly fpavourably considen
my promotion at the earliest.

Yours paithpully,

__Encl:As above . (J.LNGILNEIA)

ADDL. DIRECTOR OF INSPECTION
//kCop to:
‘J\L"

M} J 1) The Chaiwman, CBEC, North Block, New Delhdi.
2} Memben (P&V), CBEC, Noath Block, New Delh.i.



From: J.L. Ngllnela —

To:

A»NNEXU’QE -C

R,
/

Additional Commissioner of Central Excise, "?( _
Lane-F, Milan Nagar,

P.O. C.R.Building,

Dibrugarh — 786 003.

The Chairman, Date: /3. - ReoP

CBEC, North Block,
New Delhi-110 001.

(Through proper channel)

Sir,

Subject:- Prayer for promotion to the grade of Commissioner.

I would like to inform you that I was imposed a penalty of reduction in pay
by three stages for a period of three years w.e.f. 01.06.1998 by the Department vide its
Order F.No.C-14011/30/93-AD.V dated 29.05.1998 in connection with the seizure of
contraband silver at Nipani in Karnataka on 24.02.1992. The period of penalty had since
expired on 30.05.2001.

The DPC which met in December, 1999 had considered my name for
promotion but its findings have been withheld in the then currency of penalty.
Meanwhile, the CBI of Bangalore had filed chargesheet against me and others on the
same case on 16.09.2000 in the Court of District and Session Judge at Dharwad which
has yet to frame the charges against me even after a lapse of more than three years.

In this connection 1 would like to remind you that this undue delay on the
part of the trial Court has already caused me prejudice, extreme worry and anxiety,
heavy expense and disturbance to my vocation and peace after having subjected me
to suffer prolonged Departmental proceedings on the same case where no loss of
revenue has been caused to the Government and on which the Department has found it
sufficient for the imposition of the least of the major penalties envisaged in the CCS(C)
Rules on me. I would rather add that chargesheet filed in the Court in the same case I
was already punished by the Department amounts to superfluous action or a “ personal
vendetta” to cause maximum harassment to someone on a slightest pretext in opportune
moment.

Whatever the case may be, the Hon’ble Supreme Court vide its judgement
reported in 1998(2)JCC(SC)256 holds that the right to speedy trial flowing from Art.21
of the Constitution encompasses all the stages, namely, the stage of 1nvest1gat10n ,
inquiry, trial, appeal, revision and retrial i.e. it begins from the time of commission of
alleged offence and continues at all stages that may result from impermissible and
avoidable delay till it consummates into a finality. In cases where the trial is for an
offence punishable with imprisonment for a period not exceeding 7 years, the Court
shall close the prosecution evidence on completion of a period of two years from the

date of recording the plea of the accused on the charges framed. Now the time taken

from the date of commission of the alleged offence till date is well over 10 years and yet
the Court has not even framed the charges against me. This undue delay has in fact
already denied me justice and further denial of promotion to me by the Department due
to further delay in finalisation of the case by the Court will be against all norms of
natural justice as the delay in this case is in no way attributable to me.

-

Contd...page-2
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I have joined this Department in 1973 and I am now left with very few years
for superannuation. As per C & AG’s Circular No. NGE/38/1990(497-N2/39-90) dated
30.08.1990 punishment is not necessarily a bar for promotion as the promotion is to be
given on the basis of general service records. And as per Govt. of India, Dept. of
Personnel & Tralmng s OM No.22022/4/91-Esst(D) dated 14.12.1992 ad hoc
promotion can be given on the basis of the totality of an individual record of service
without taking into account the criminal prosecution (refer Para 5 and 5.1 ibid).

In view of the above, even if I cannot be given regular promotion I may
kindly be considered for promotion to the grade of Commissioner on ad hoc basis
pending final decision of the prosecution case by the Court without further delay to meet
the interest of justice.

Thanking you.

Ygurs{aith\ﬁﬂly,

(J.L.NGHLNEIA)
Copy to:-

The Secretary, UPSC, Shah Jahan Road, New Delhi, for information with
reference to his advice letter No.F.3/128/97-SI dated 12.01.1998 in respoisse:to.
the MoF, DoR’s letter F.No.C-14011/14/48/93-AD.V dated 12.08.1997.

/’

\

(S
J .L.NGILNEIA’)
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From: J.L.Ngilneia, —
Additional Commissioner,
Customs & Central Excise,
Chief Commissioner Office,
Crescens Building, M.G.Road,
Shillong ~ 793 001.

To: The Chairman, Date: 4. O/ Ro0S

CBEC, North Block,
New Delhi - 110 001.

(Through proper channel)

Sir,

Subject:- Prayer for promotion to the grade of Commissioner of Customs &
Central Excise.

In continuation of my representation dated 13. 11.2003 I would like to inform you
that 1 was imposed a penalty of reduction in pay by three stages for a period of three
years w.e.f. 01.06.1998 by the Department vide its Order F.No.C-14011/30/93-AD.V
dated 29.05.1998 in connection with the seizure of contraband silver at Nipani in
Karnataka on 24.02.1992. The period of penalty had since expired on 30.05.2001.
Meanwhile, the CBI of Bangalore on the advice of the CVC had filed chargesheet against
me and others on the same case 1 was already punished on 16.09.2000 in the Court of
District and Session Judge at Dharwad which has yet to frame the charges against me
even after a lapse of more than four years in contrary to the Hon’ble Supreme Court’s
Judgement reported in -1998(20JCC(SC)256 which holds that the right to speedy trial
flowing from Art.21 of the Indian Constitution encompasses all the stages, namely, the
stage of investigation, inquiry, trial, appeal, revision and retrial i.e. it begins from the
time of alleged offence and continues at all stages that may result from impermissible and
avoidable delay till it consummates into a finality. In such cases the Court shall close the
prosecution evidence on completion of a period of two years from the date of recording

the plea of the accused on the charges framed.

wwm
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Now the time taken frbm the date of commission of the alleged offence till date is
well over 12 years. This undue delay has in fact already denied me justice and further
denial of promotion to me by the Department would further cause me prejudice,
extreme worry and anxiety, heavy expense and disturbance to my vocation and

peace in a case where no loss of revenue has been caused to the Government.

Moreover, as per C & AG’s Circular No.NGE/38/ 1990(497-N2/39-90) dated
30.08.1990 read with Paras 5 and 5.1 of the Govt. of India, Dept.of Personnel’s O.M
No.22022/4/91-Esst(D) dated 14.12.1992, punishment is not necessarily a bar for
promotion as the promotion is to be given on the basis of general service records without
taking into account the criminal prosecution.

In view of the above, I may kindly be considered for promotion to the grade of
Commissioner of Customs & Central Excise pending final decision of the prosecution

case by the Court without further delay.

Thanking you,
Yours faithfully,
g?%L.Ngilneia)
Additional Commissionner.
Copy to:-

The Member (P&V), CBEC, North Block, New Delhi-110 001 for information and
necessary action.

J, .. NGILNEIA.
Additional Commissioner
Office Of The Chuef Commissioner
Centrai Excise & Customs
Shiflorg.
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GETRAL ADMINISTRATTVE TR) BUNAL _‘gx
. | HANPAIORP uxuru BANGALORE
,qu ORIuINAL APPLIPATION NO. 2q2/2003
DATFO THI“ THE 13TH DAY OF FEBRUARY, 2004

SHRT 'S.K. HA.RA, MEMBER (A)
SHRI,MUKESH KUMAR GUPTA, v MEMBER (J)

Shri G.SﬂShiVakaki, ‘

Ingpector of Customs,

0/0 the Assiztant Commissgioner,

Contral’ txcise, .

Behind TAv.Station, '

Kupnoor,

Gu]bmrgn District. R .Applicant.

\(Shrw L. Narayanaswamy & AseoC1ateq)
)&
And . 4 ‘ -
1.-Union of India .
Ministy of . Finance, ) C,
Department. of Revenue,
SGontral Block,
New Delhi-110 001, ' '
Represented by its , , - .
secretary. S , S
2. The Commissionaer of Contral Exoise.
Queanyg Road, C.R, Bu11d1ng
Bangalore. = . _ '

3. sri rnkappa Onkar, ‘ S
Superintendent of Customs & Central" EXC1se;

Air Cargo Customs,
. MSIL Buulding, Alr. Cargo Comp]ex,
Vimanapura, Airport, Banga?ore 17.

4. 8ri S$chandrashekar Bankapur, B
Superintendent of Customs & Central Fxcise, ;
Opp. Mallige Nureing Home, : -
Race Course Road, . - o . T
Bangalnre o

5. 8ri J.V1shwahathan
Superintandent of Central E£xcise(Tech.)

Bangalore Central Excise Commissionerate~I.
111 F1oor' C.R. Bu11ding, duaeens Road,
Bangalore, ‘ : . ...Respondentg.

iv.N. H011a. ACSGC for R1 & 2.)

o 2
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SHRI S.K. HAIRA, MEMBER(A)

VY s U U S

ORDER (Oral) ST '6/

B S e e e e e o s A = e ———

”

The applicant who is an Inspector of Customs

Y has filed this OA. seeking the following reliefs:

3

"a) Isgus o a writ o mandamus in the nature

of directidh to the respondent No.2 to consider the case
of the applicant for promotion to the post of
Superintendent of Central Excise and Customs w.e,f.
28.8.1997; ' : :

b) - Issue directions to the respondent to pay thae
consequential monetary benefits w.e.f. from the date of
promotion of his juniors to respondents 2 to 5: and

¢) “Grant such other relief or reliefs as this
Hon'ble - Tribunal: deems fit to grant in the facts and

circumstances of the case {ncluding costs of this
application! to meet the ends of justice."

2. ' fhe Tearned Eounse1!f6r the app1i§ant argued
as follows: The impugned.actioﬁ of the respondent. in
not cohsidgring the case of the applicant for promotign
to the post of 8uper1htendent~ of Central “Excise {;
arbitrary and opposed to.zthe principles of'natnrai
Jjustice. Thé‘punishment of . redyctionf of bqy  bf‘*the
applicant imposed in vdeparéméﬁta] enquiry expired on
31.3.2001. " That being so, the @pplicant is liable t§‘be

considercd for promotion.  The pendency of a  criminal
, ,
/

. . D ' N AT
case against the applicant does not debar him from

promotion. "The instructions issued by the ODOP&T on

seniority and promotion requires the respondents to

review the sealed cover cases every 6 months to assess

the progreaas made in. the "disciplinary
proceedings/criminaT prosecution.. Review of semﬁed

covar A tha  gage of applicant wan not carriod out 4n

accordance with the,aforesaid instruction of the DOPS&T.
- : ' i

T — iy ——
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arguad ags follows:

4. A criminal case is pending . against tb

’

.
mﬁmﬂ

23

W

The learned counsel for the respondents

e

v;/app11aant. According to the instructions 1n OM. .dated

10.4.83, the suitability of the officer for promotion

should be:aﬁsessedjby the DPC and when such occasions

awige for assegsing the suftability, the DPC will Lcko

1nto aPCOUnt the o1rcumgtancoﬁ 1ead1ng to the - 1mpos«t10n

of the penalty,and decide whether in the light of “the
3 . .

general service record of the officer and the fact of

i

E] .
I

4 BuiiabTQ Foq‘promotion. The ofFipérishoqu not actuall

Al

~¥/ﬁ'vm‘ositio'n of the penalty, he should be congideread

Ay

be promoted during the _currency of thefpenalty. - The

app1icantAwas'considered in the annua] DPC'"for'ﬂ2000—01

held  on  16.6.2000 for promotion to the grade of

uperwntendont and hﬂ was placed 1n‘ the select panel

t

with a remark that he would be promoted to the grade of

Superintendent  after - expiry  of penalty period,

Subgequent]y it was_ noticed‘ by the DPC held o

]

. 27.3.2001, the official had again been charge shoeted )

16.9,2000 for prot ocution in a case filed by’ CBI
L et N 3 :

Bangalore - in the Court of Principal ‘and- Distric

Sessions Judge, Dharwad. In view of the Crimina

n
3

n
tid

’ [

ct

.' i

prosecution, ‘+ho DPC decided Lo p1ace the’ app]icant s

case in a qea1ad cover and he was not prnmoted for tha

pendeéncy of Lhe crimina) prooecution. The sealed cover

was also followed for the year 2001-02 and 2002-03.

<- . : ——
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bean kept 1n a sonled cover on the expiry of six months |
from the date of convening: the first DPC which had :
adJudaed his suitabi ity and kopt {ta' findings  in  the 1
sealed cover. Such a review should be done subsequently It
also every six months. The review should, inter ‘atia, o
cover the progress  made - in the digciplinary by
proceedings/criminal prosecution .and the furthér "ﬂ
measures to be taken to expedite their completion. 1
17.8.1. *In spite of the six-monthly review ' Feferirad *
Lo in para,177.1 above, there may be soms cndos whare - i
the disciplinary case/criminai prosecution 'against !
Government: servant are not concluded, even after the i
expiry of two yeatrs from the date of the mgeting of - the .
“TITST OPC,  WhiGh —Kept —7t3 findings in respect of the ! .
¢ dovernment servant i ‘3 sealed cover. . In such a- :
situation, the appointing authority may. review the case 18
of the Govarnment gorvant, provided he is not under f
suspension, to consider the desirability of giving him ’t
ad hoc promotion keeping in. view the. following 8
aspeacts:~ - . , ' : !
L | :
(a) “HWhether  the promotidn of the officer will be n
againgl public interest; 4

() Whather the chargea are grave enough Lo F
warrant continued deninl of promotion; S

PO91B8532235575 SHILPA MEDICARE LID
2 ! / .
/

5. " We perused the Pleadings and heard counse,

for hoth side.

9. COMALNOL210/2003 filed by the applicant for !

condonation of delay is allowed +in the interest of '

Jjustice,

7. Para 17.7.1 and 17.6.1 of Swamy's Complete
Manual "on Establishment and Administration (Ninth

Ediction-2003) (page 855-66) read as follows:

R A It is . necessary to ensure that the :
‘disciplinary cagse/criminal ' prosecution instituted
against any Government: servant is not unduly prolonged
and all ' efforts to finalise ~experidiously: the
proceedings should be taken so that the need for keeping 4
the case of a Government servant in a sealed cover jis '
Timited to the barest minimum. It has,” therefore been
decided that the appointing authorities concerned should
raview comprehengively the cagey of a Government Servant
whose suitability for promotion to a higher grade has

— e ———
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Whather thaere is ‘no liklehoo

' d of the case
coming to a conclusion in the

hear future;

| e (d) Whether the delay in the finé?ization of

} : . «Proceedings, departmental or in a Court of

b ;/ : * e Law, 15 not directly or 1nd1rect1y

; : ‘attributable  to  the Government servant

! concerned; and : ‘ '

{ (e) - Whether there 4sg any likethood of misyse of

%‘ o o official nosition which  the Government

, . servant may occupy after ad ‘hoc pPromotion,

f which may advorsely alger the conduct of the

| departmental case/criminal prosacution.

¢ | ' The appointing authority shouid also consylt

i - the Centrai Bureau of Investigation and take their views

g into account where the departmental proceedings or

§ criminai prosecution arose out of the 1investigations

{ conducted by ithe Bureau. " ‘

;, . ) s .

i ! '

=z There 1is no material to show that review of

. sealed cover as required in  the aforesaid instruction

\ was carried out by “the respondent department. . The ‘D

i r ) 'y

ﬁ respondent. department ig directed to carry out reviaw of

e W o : '

i . the sealed cover of the mpp1icant--every 6 months 1n

o C = . ‘

; v terma  of the! hatructions quoted above, 1 1t hag nhot

| been done so far and congldered hig desirability for ad ¢
. hoc prométion in terms of instructions on adhoe
Y .

: t . - TES e s . -y ‘

S -7 promotion (para 17.8.1 of the aforesaid - Manual), this b

< g

TERD ST R o w arwes - —‘.\-ga_,:w.-_m-;-cr_r:m

: /;//exercise i Lo ba anrriod QUL within 3 months from the

7" date of receipt of copy of the order. OA. is
§ accordingly- disposed of. No costs,
S R A e e S
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