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. J.L. Sarkaro learned counsel for the 
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14.6.2005 	Ms.U.Das, learned Iddl.C.G.S.0 

stthnits that the respondents wáñts 

four weeks more time. After hearing 

Mr.J.L..Sarkar, larnedcounse1 for. 

the applicant we are of the view thai 

only three weeks time car be granted - 

Post on 12.7.2005* 	further
Lip  adjournment. 	- 	- 
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Menber' 	 Vice-Chirman 

12.7.2005 Heard Mr.J.L.Sarlcar, learned coun 

Sel for the applicant and Ms.4J.Das 1  lea 

ned Acldl.C.G.S.C.for the respondents.' 

The Standing counsel seeks for further ..................... 
four weeks time. We are of the view tha 
thi&thatter cn be posted for for heari 
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statnent or whatever may bei' the 

meantime. 	
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• 	CENTRAL ADMINISTRATIVE TRIBUNAL • 	
G IJWAHATI BENCH. - 

O.A. No. 107/2005 

DATE QF DECISION: 18.08.2005.. 

Shri John, Lal Ngilbeia 	 . 	APPLICANT(S) 

Shri J.L. Sarkar 	 ADVOCATE FOR THE 
it 
	

APPLICANT(S) 

-VERSUS-. 

U.O.I. & Others 	
/ 	

RESPONDENT(S) 

Ms. U. Das. 	 ADVOCATE FORTI-LE 
RESPONDENT(S) 

THE FION'BLE MRJUSTICE G.SIVARAJAN, VICE CHAIRMAN. 

THE HON'BLE MR K.V. PRAHLADAN, ADMINISTRATIVE MEMBER 

Whether Reporters of local papers may be allowed to see the •r 

judgment? 

To be referred to the Reporter or not? 

Whether their Lordships wish to see the fair copy of the 
judgment? 

Whether the.judgment is to be circulated to the other Benches? ,ív 

Judgment deliveied by Hon'ble Vice-Chairman. 	 9 
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• CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH 

Original Application No.. 107/2005 

• Date of Order: This tbe.181dáy  of Augut 2005; 

The Hon'ble Mr.Justice C. Sivarajan, Vice-Chairman. 

The Hon'ble Mr. K.V. Prahiadan, Administrative Member. 

Shri John Lal Ngilneia 
Additional Commissioner,, 
Office of the Chief Commissioner, 
Central Excise and CustOms, 
Shillong Zone, Shillong, 
Meghalaya. 

• 	•. 	 . Applicant 

By Advocétes Mr. J.L. Sarkar, Mr. A. Chakraborty. 

- Versus- 

Union of India, 
Through the Secretary, 
Ministry of Finance, 
Department of Revenue, 
Government of India, 
North Block, New Delhi. 

Central Board of Excise and Customs, 
Government of India.. 
Through its Chairman, 
North Block, New Delhi. 

• 	 • 	. . . Respondents. 

By Ms. U. Das,Mdl. C.G.S.C. 
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ORDER 

SIVARATAN. J. (V.C.) 

The applicant is presently working as Additional 

Commissioner (Group 'A' Officer) in the Office of the Chief 

Commissioner, Central Excise and Customs, Shillong. He has filed this 

application seeking for direction to promote him on ad hoc basis as 

Commissioner, Customs and Central Excise on the basis of D.P.C. held 

in' December 1999 with effect from the date of promotion of his 

juniors/from a date following the six-monthly review immediately 

following the adoption of sealed cover procedur,e. He has also sought 

for subsequent monetary benefits from the date of his promotion/ad-

hoc promotion. 

2. 	The brief facts are that the applicant. was recruited through 

UPSC and initially joined as Assistant Collector (Group - A, IRS) in the 

Central Excise and Customs in 1973. He was promoted as Deputy 

Collector in 1981 and subsequently promoted as Additional Collector 

in 1990. The designation of Collector was changed in the year 1991 to 

Commissioner. As such, he is an Additional Commissioner. The next 

promotion of the applicant is to the post of Commissioner of Central 

Excise and Customs. A DPC for selection and appointment to the said 

post was convened in December 1999 and the result was kept under 

sealed cover since 1999. It is the grievance of the applicant that he 

has not been promoted on the plea of pendency of departmental/ 

criminal proceedings. It is also his case that six-monthly review under 

the scheme of sealed cover system has not been done for ad hoc 

promotion and this has been causing undue loss and injury to the 

applicant by way of depriving him of his rights. It is further stated that 

fi4/ 
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while the applicant was working. as Additional Commissioner of 

Central Excise and Customs, .Belganm, Karnataka, contraband silver. 

was seized by Customs and Cent al Excise..on 2.3.2.1992 on the basis 

of. infàrmation received. and some delay occurred in submission of the 

recorded information and formal departmental proceedings was 

initiated against the'applicant and other officers. The applicant was 

placed under suspension from 15.01.1993 to 15.12.1993. Charge 

sheet under CCS (CCA) Rules 1965 was issued to the applicant on 

22.11.1993 alleging production of bogus inforrñer with intent, to 

misappropriate the informer reward. 'The departmental proceeding 

culminated by imposing penalty ofreduction of pay by three stages 

for three years with culminated effect by order dated 29051998 and 

the period of penalty expired on 30.05.2001. Criminal proceedings 	- 

with the same allegation was instituted and .a charge sheet dated 

16.09.2000 was filed in the Sessions Court, Dharwad, Karnakata. 

Criminal case, it is stated, is still pending. 

3.' 	According to the' applicant, under Rule 11 of the CCS 

(CCA) Rules, imposition of penalty by reduction to the lower stage in 

the time'scaie of pay for a specified period with culminative effect, 

thOugh a major penalty, has no impact in the matter of promotion to 

higher' . grade. It is also stated that periodical six-monthly review 

ought to have been carried out since the date of adoption 'of the 

sealed cover procedure in Decethber.1999 and the applicant should' 

have been promoted to the.post'of Commissioner at least on ad hoc 

basis. It is further stated that the applicant submitted representations 

dated 18.06.2001, 13.11.2003 and 06.01.2005 (Annexures - B, C and 

D respectively) to the Chairman, CBEC, New Delhi. 

It 
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4. 	' Mr. - J.L' Sarkar, 	learned counsel appearing 	for, the 

applicant had submitted that adoptkn of sealed cover procedurd in 

the present case is illegal in that circumstances under which sealed 

cover procedure can be adopted as per the Government of India 

orders-is absent. Counsel further submitted that the order imposing 

penalty of reduöing the pay bythree stages in the tirre scale of pay of 

Rs. 14300-400-18,3001- for a period of three years w.e.f. 1.6.98 and 

that too, by postponing the increments of pay during the said period 

with cümulativè effect is not a bar for promotion to the post. of 

Commissioner. Counsel submitted that only if the penalty imposed 

falls under Clause (VI) of Rule 11 it is a bar for further. promotion. 

Counsel also took us to paragraphs 17.7.1 and 17.8.1 of Swarny's 
I 

Complete Manual on Establishment and Administration (Ninth 

Edition-2003) (pei 855 -. 56) and submitted that there is a duty cast 

on the respondents to convene six-monthly review referred to therein 

and to consider the matter in the light of the guidelines contained 

therein. Counsel also relied on an order dated 13.02.2004 in OA. No. 

29212003 passed by the BangalOre Bench of the Central 

Administrative Tribunal in similar circumstances. Counsel subthitted 

that even if the sealed cover procedure is adopted it is not mandatory 

to withhold promotion. . Counsel in support relied on the decision Of T 

the Supreme Court in B.C. Chaturbedy Vs. U.O.I. & Ors., AIR 1996 

SC 484. Counsel further submits that penalty order was imposed on 

29.05.1998 and criminal proceeding was initiated only on 16.092000 

- and therefore the respondents ought to have opened the sealed cover 

immediately after the penalty order was passed Counsel submitted 

that at any rate the respondents should have, considered the case of 
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the applicant for promotion to the post of cOmmissioner at least on ad 

hoc basis. 

No written statement is filed in this case. We have heard 

s. U. Das, learned Add!. C..G.S.C. for the respondents who sought for 

further time to file written statement. 

We have considered the matter. Admittedly,.in connection 

with the departmental proceeding the applicant was under suspension 

for the period from 15.1.1993 to 15.12.1993 and the charge memo 

was issued to the applicant on 2211.1003 and the departmental 

proceedings culminated in the final order dated 29.5.1998: The pay of 

the applicant in the post of Additional Commissioner was reduced by 

three stages from'Rs. 15,9001- to Rs. 14,7001- in the time scale of pay 

of R. 14,300-400-18,300/- for a' period of three years w..e.f.. 1.6.1998. 

Further, it was ordered that the applicant will not earn increments of 

pay during the period of reduction and that on the expiry of the 

period, the reduction will have the effect of postponing his future 

increments of pay. This penalty imposed squarely falls within Rule 

11(v) of CCS (CCA) Rules 1965, which reads: 

"(v) save as otherwise provided for in clause 
(111-a), reduction to a lower stage in the time-
scale of pay for a specified period, with further. 
directions as to whether or not the period, 
with fuEther directions as to whether or not 
the Government Servant will'eàrn increments 
of pay during the period of such reductiànand 
whether on the expiry of such period, the 
red uctiOn will or will not have the effect of 
postponing the future increments of his' pay;" 

In this context it is relevant to refer to Rule 11 (vi) also, which reads: 

• "(vi) reduction to a lower time-scale of pay, 
• grade, post or service &ihich shall ordinarily be 

a her to the promotion of the Government 
Servant to the time-scale of pay,  grade, post or 
service from which he was reduced, with or 
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without 	further 	directions, 	regarding 
conditions of restoration to the grade or post 
or service from which the Government Seivan't 
was reduced and his seniority and pay on such 
restoration to that grade, post or service:" 

It can be seen from, the provisions of Sub, Rule (v) and Sub Rule (vi) of 

Rule 11 that.whereas Sub Rule (vi) states that reduction to a lower 

time-scale of pay, grade, post or service which shall ordinarily be a 

bar to the promotion ofthe Government Servant to the time scale of 

pay, grade; post or service from which he was reduced, such a 

restriction is not there in Sub Rule (v). It is on . the basis of this 

distinction counsel for the applicant had contended that imposition of 

a major' penalty falling under Sub Rule. (v) of Rule 11 is no bar for 

promotion to the post of Commissionr. Here it must be noted that 

Sub Rule (vi) of Rule 11 speaks of the bar only for promotion to the 

time-scale of pay, grade, post etc. from which it was.reduced by way 

of penalty,. In other words, it does not deal with'the situation of 

promotion to a higher post than that of the post he had held at the. 

time of departmental proceeding. It is unnecessary for us to deal with 

these provisions any further since the Government had issued 

circulars on 12 1"  January 1988 available in the Book - Dr. Awasthi on 

'Central 'Civil 'Services Rules' published in 1999 (Occurring in pages 

104 to 108). (To the same effect are the Office orders of Government 

'of India Department of Personnel and Training O.M. No. 2201112/99-

Estt (A) dated 21.11.2002 and O.M. No. 22011/2/2002 - Estt. (A) 

dated 24.2.2003 available at pages 222 to 226 of Swamy's 

compilation of CCS CCA Rules, 29th  Edition 2005). Paragraph 2 deals 

with cases where sealed cover. procedu .re  is applicable. The 

circumstances in which sealed cover procedure is to be' adopted are 

as follows: 
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(i) Government Servants under suspension 

(II) Government Servants in respect of whom. disciplinary 

proceedings are pending (or a decision has been taken to initiate 

disciplinary proceedings;) 

Government Servants in respect of whom prosecution for a 

criminal charge is pending (or sanction for prosecution has been 

issued or - a decision has been taken to accord sanction for 

prosecution) 

Government Servants against an investigation on serious 

allegations of corruption, bribery or similar grave misconduct is in 

progress either by the C.B.I. or any other agency, departmental or 

otherwise. 

The bracketed portion in (ii) and (iii) above and (iv) are not- their in 

the 2002 and 2003 orders. Paragraph 2.1 deals with the procedure to 

be followed by D.P.C. in respect of those under cloud, which reads: 

"(2 .1) Procedure to be followed by D.P. C. in respect 
of those under cloud - The Departmental Promotion 
Committee shall assess the suitability of the 
Government Servants coming within the purview of 
the circumstances mentioned above alongwith other 
eligible candidates without taking into consideration 
the disciplinary, case/criminal prosecution pending 
or contemplated against them or where the 
investigation is in progress. The assessment of the 
D.P.C. including "Unfit for Promotion",, and the 
grading awarded by it will be kept in a sealed cover. 
The cover will be suspended 'Findings regarding 
suitability for promotion to the grade/post of 

in respect of Shri ............(name of the 
Government Servant). Not to be opened till -the 
termination of' the disciplinary case/criminal 
prosecution/investigation against Shri 

The proceedings of the D.P.C. need 
only contain the. note "The findings are contained in 
the attached. sealed cover". The authority competent 
to fill the vacancy, should be separately advised to 
fill the vacancy in the higher grade only in an 
bificiating capacity when the findings of the D.P.C. 
in respect of the suitability of a Government Servant 
for his promotion are kept in a sealed cover." 
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Paragraph 3,1 provides that if any penalty is im.rosed on the 

Government Ser ant as a result of the disciplinary proceedings or if 

he it found guilty in the criminal prosecution against him, the findings 

of the sealed cover/covers shall not be acted upon and his case for 

promotion may be considered by the next D.P.C. in the normal course 

and having, regard to the penalty imposed. Paragraph 4 deals with 

the six-monthly review of sealed cover cases: The relevant portion 

readsthus: 

"(4) six monthly review of "sealed cover" 
caSes - It is necessary to ensure that he 
disciplinary case/criminal prosecution/ 
investigation instituted against any 
Government Servant is.not unduly prolánged 
and all efforts to finalize expeditiously the 
proceedings should be taken so that the need 
for keeping the, case of Government Servant 
in a sealed cover is limited to the barest 
minimum. It has, therefore, been decided that 
the appointing authorities concerned ' should 
review comprehensively the cases of 
Government Servants, whose suitability for 
promotion to a higher grade has been kept in a 
sealed cover on the expiry of 6 months from 
the date of convening the fist Departmental 
Promotion Committee which had adjusted his 
suitability and kept its findings In the sealed 
cover. Such a review shOuld be done 
subsequently also every six months. The 
review should, thter a/ia, cover the following 
aspects: 

(i) 	The progress made in the 
disciplinary 	proceedings/ 
criminal prosecution and . the. 

rthermeasures•tobetakento 
expedite their completion;" 

Paragraph 6 deals with the prOcedure for ad hoc promotion, which 

read thus: 

"(6) Procedure for ad hoc promotion. -inspite 
of the six-monthly review referred to in a 
para 4 above, there.  may be some cases, 
where the disciplinary case/investigation/ 
criminal prosecution against the Government 
Servant are not concluded even after the 
expiry of two7 years from the date of the 
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meeting of the first D.P.C., which kept its 
findings in respect• of the Government 
Servant in a sealed cover. In such a situation 
the appointing authority may review the case 
of the Government Servant, provided he is not 
under suspension, to consider the 'desirability 
of giving him ad hoe promotion keeping j: 
view to following aspects 

Whether the promotion of the officer 
will be against public interest; 
Whether the charges are grave 
enough to warrant cOntinued denial of 
promotion; 
'Whether there is no likelihood of the 
case coming to. a conclusion in the 

• 	near future; 
• (d) 	Whether the delay in the finalisation 

of proceedings, departmental or in a 
• 	COurt of law or the investigation is, not 

directly or indirectly attributable to 
the Government Servant concrned. 

(e) 	Whether there is any likelihood of • 	misue of official position, which the • 	
Government Servant may occupy after 
ad ' hoc promotion, which may 
adversely, affected the conduct of the 
dejartmental case/criminal 
prosecution. 

The appointing authority should also consult 
the Central Bureau of Investigation and take 

• their views 	into account where 	the 
• 	departmental 	proceedings Or criminal 

prosecution arose out of the investigations 
• cOnducted 	by the -Bureau. Where the • 	investigation-, as contemplated in para 2(iv 

• 

	

	above is still pending, the CBI or the other 
authorities con cerned should be consulted." 

Paragraphs 64 and 6.2, which are relevant reads thuS: 

"(6.1) In case the appointing authority comes 
to a conclusion that it would not be against 

• the public interest, to allow ad hoc 
promotion to the Government Servant, his 
case should be placed before the next D.P.C. 
held in the normal course' after the expiry of 
the two years period to decide whether the 
officer is suitable for promotion' and ad hoc 

• - basis. Where the Government. Servant, is 
considered , for ad. hoc promotion, the 
Departmental Promotion Committee should. 
make Its • assessment on the basis of the 

Aqz/
totality of the individual's record of servke 
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without taking into account of the pending 
disciplinary case/criminal prosecution/ 
investigation against him. 

• 	(6.2) After decision is taken to promote a 
Government Servant on an ad hoc 'basis, an 
order of promotion may be issued making it 
clear in the order itself that -- 

the promotion is being made on 
purely ad hoc basis and the ad 
hoc promotion. will not con fér 
any right for regular rromotion; 
and 
the promotion shall be "until. 

- further orders". It should also 
be indicated in the orders that 
the Government reserve the 
right to cancel the ad hoc 
promotion and revert at any 
time the Government Servant 
to the post from which he was 
promoted.." 

7. , 	In the instant case it is' not clear as to whether the 

respondents had conducted six-monthly review as contemplated under 

Rules mentioned above. . It is also not clear as to whether the 

respondents had considered the case. of the, applicant for giving ad 

hoc promotion in view of the long pendency of criminal proceedings 

as provided under the Rules mentioned above. The decision of the 

Bangalore Bench of the Tribunal in 'O.A. 292/2003 (Annexure E) 

considering, almost identical pro'isions in the Government orders 

extracted in the said order in similar circumstances had 'directed that 

if no six monthly review D.P.C.. has been convened or desirability of 

ad hoc promotion -in terms of the instructions on ad hoc promotion 

considered the said exercise has to be cartied out within three months 

from the date of receipt of the' order. In the circumstances, we are 

also view that this Oil can be disposed of with direction to the 

respondents to consider the case of the applicant for promotion/ad 

hoc promotion as provided in the provisions of the executive orders 
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extracted above. Having rgard to the fact that the applicant had 

undergone penalty period as early as on 30.5.2001 and the further 

fact that crIminal prosecution launched on 16.9.2000 is still pending1 

the respondents are directed to consider the case of the, applicant for 

promotion by way of six monthly review D.P.C. and/ar 'ad hoc 

promdtion as per provision of theexecuthre, orders extracted above 

within a period of three months from the date of receipt.of this order 

and communicate the decision to the applicant irnnediately 

thereafter. These directions are necessitated only because the 

respondents had not acted upon the, representations filed. by the 

applicant in 2001, 2003 and January2005 

The O.A. is disposed of as above. The applicant will 

produce this order before the respondents for compliance. 

(K.V. PRAHLAkDAN) 	 (G. SIVARAJAN)' 
ADMINISTRAflVE MEMBER 	 VICE CHAIRMAN 

/mb/ 	. 	- 
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In I 1( Administrative Tribunal  

Guwahati Bench cc (3t.' h i. :i. 

o A ., I'IC) 	o 	/2005 

$r:i. Jc:hn Lal Ngilneia  

• VS 

t.JI :Ic)r 	of Iid :i.a 

SYNOFI3IS OF THE APPLICATION 

The :f),j.((flj is in 	 c?I'\':i.c.:€ and at l:)I'ccIit 

Acid :1. tion:L Commissioner in the Office of t hc: 

	

h I €•f (cfnin i s. :i. C)fl € r of Central Excise ui (:1 Customs, 	C  h :1. 1 1 on q 

i'cri:i.riq as AdIdl:i.tjc)n:I. 	Commissioner, 	Belgaum, 

Karnataka c::on t I'iI:)n ci silver was se i z ed by Customs and 

Cen Ls' 1 Excise on 23/2/1992 on the has :i. s of :i. n .f:(.) iia 
t I on 

i: •( was alleged against t hc: applicant • h:•t 	I:x:)gus 

In cDrrnc?r was PIDcluc:?di -for misappropriating informer I?('Jlrd 

1 he app L :L cant was suspended from 1 5/ :1. / 1993 to 1 5/12/I. 993 

Charge—Sheet.tn (:(..? .. CCS ( CCA ) Rules,1965 was I StAedI 

aq a inst 1-  he applicant on 22/1 i. /93 an ci he Was :i. mp(sPdl w:i, t h 

ma Ui (3r pc.:?na I. t)/ by c:t'c:Ic..r cia th:I 29/5/98 ( Annxu reA ) rec:Iu c:Inq 

:){y 	by t II'(?d? S tac;es :1. n t he •t• :1. me scale f: rthr ee yer rs 

penalty €•?Y p i. red on 30/5/200 1.. 

x)t::.(: 	for Promot ion as Commissioner was 1)0 :i. ci in 

Do c:em i:.e i' :f. 999 j4j hi cli was l.:o t :1, n sea 1. ed c:ovc•:? I' 

S:i.x 	month:l.y r?V:i.eIj was not I?:I.dI and as such 	the 

a ,:)l:)1  :1. (::an t was do pr :1. vecl of ac:I oc: Inol I on 	as Comm:i. s I. on or 

c\ .1. SC) 
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Criminal :r(:)c:eed :Lnq against the applicant was also 

' t r tEd .1:(:  r t he same . 1 .1. cq '. 1 :s. on and charge—sheet has t)€€?I1 

j: i :i. ?c:I :i. n ::i t on 1 ./9/2000 the criminal ç'ed :i.nç Is 

:1. 1 1. I:)ercJ :1 nq ( hc:)uç h the a:)p :1 :i. c:in t has always c:c:—(:)::.e ti ted 

The applicant has not been c :iven pr:notion as 

Commissioner after I:i'ea k.:i.nq the sealed ::ove r nc:)s' h:i. s case 

has been c::cn s idered by s. x mont hi y rv :i.ew for promot :i. on as 

:::in:i.i one r on ad ho C:: baL s The act :1 on of non IM()mot.1 on of 

the ai:,:i. i. c:n t is illegal and not sk.(r.)i:x:)rtc::(i by any fkAi.C? or 

In a similar ci. i' ::um,k.en ces the 	ic:n * ble 	(AT 

1?flcJ a lore L€n ch by order cia ted 13/2/2004 (Annex ure-E ) has 

been pleased to pass order ci I rec t :i.nci to rev iet', sealed c:over 

of the app! :1 cant In that case.. 

The 	a ,:1:  1. :1. c:an t 	r.:'rays 	for 	promotion 	as 

Commissioner/Adhoc 	proffic:) t :1. on 	as 	commissioner 	wi 1 h 

c:on se:i (.Ufl t :i. :i hen et :1. •Li. 

q 
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In The Central Administrative Tribunal 
Gutahat.i Bench : (3ut'ahati 

D.A. No.. 	 /25 

- "n 

Shri John Lal Nqi ln:ia 
	 d 

Additional Commissioner. 

Office of the Chief 

Commissioner Central Excise 	and 

Customs Shil ionc Zone 	Shi 1 1on 

Meqhaiaya.. 

Appiic:ant 

I 	Union 

Through 

Minis t r y 

Revenue 

B1ock Ne  

of I n d i a 

the Secretary, 

of Finance Depa....ment of 

Govt.. of India. 	North 

Delhi 

2. Central Board o-f Excise and 

Customs Govt of india fl  

Through its Chairman q  North Block 

New Delhi.. 

Respondents 

Details of the Application : 

1.. Particulars of the order aqainst which the application is 

made : 



This application is made for the six monthly 

review for promotion to the post of Commissioner of Central 

E<cise and Customs and Ad-hoc promotion under the sealed 

cover procedure and also for opening the sealed cover for 

regular promotion in view of the fact that penalty period 

imposed by disciplinary proceedi.n.g has been over 5  and the 

criminal proceeding on the same issue having started 

belated ly. 

Jurisdiction: 

The Applicant declares that the subject matter of the 

application is within the jurisdiction of the Honble 

Tribunal. 

Limitation: 

The applicant declares that the application is within 

the period of limitation under section 21 of the 

Administrative Tribunal Act 1985. 

Facts of the case: 

4.1 	That the applicant is a citi2en of India and as 

such is entitled to the rights and privileges guaranteed by 

the constitution of India. 

4.2 	That the appli.c ant is a Group....A Officer of the 

Government of India in the Departmei ,t of Central Excise and 

Customs now working as Additional Commissioner in Chief 

Commissioner Office 5  Shiliong. The applicant was recruited 

through UPSC and initially joined as Assistant Collector 

(Group-A 5  IRS) in Central Excise and Customs in 1973, 
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promoted as Deputy Collector in 19Gi 	and 	thereafter 

promoted as Additional Collector in 1990. From 1991 the 

desiqnation of Collector has been chanqed to Commissioner 

and as such his desicjnatic.,n is Additional Comtniss.ioner.  

43 	That his next promotion is to the post 	of 

Commissioner of Central Excise and Customs. it is .. tated 

,

that DPC for promotion to Commissioner has already been held 

in Decemher, 1999 and the result is kept under sealed cover 

since 1999 It is stated that number of officers promotion 

was kept in sealed cover for the same allegations ieadi.nq to 

departmental/criminal proceedings, some have already been 

promoted but most unfortunately the applicant has not been 

promoted on the plea of pendency of departmental/criminal 

proceedinq though the applicant has no hand or negligence 

in the pendency of the proceedings. 

44 	That in the case of the applicant the six monthly 

review under the scheme of sealed cover system has not been 

done for Ad-hoc promotion q  and this has been causing undue 

loss and injury to the applicant by way of depriving the 

applicant of his rights from enunciated policy of the 

Government of Ind.ta 

4.5 	That the fact of the disciplinary proceeding is 

that while working as Additional Commissioner of Central 

Excise and Customs Belqanm q  Karnataka . Contraband silver 

was seized by Customs and Central Excise on 221992 on 

the basis of information received Some delay occurred in 
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submission of the recorded information. Formal departmental 

proceedinqs was started against the appi icant and other 

officers. The applicant was placed under suspension from 

15.01.1993 to 15.12.1993. Charge-sheet under Central Civil 

Services - (classification s  control and appeal) Ruls 	1965 

was 	issued to the applicant or 	22.11.1993 	alleging 

\ product.ton 	of 	bogus 	informer 	with 	an 	intent 	to 

misappropriate the i.nformer reward. 

4.6 	That the applicant fully co-operated in 	the 

departmental proceeding which ended with imposition of 

penalty of reduction in pay by three stages for three years 

by order no.F.No.C-14011/30/93-AD. V dated 905 1998 The 

period of penalty e>p.ired on 30.05.2001. 

The order of punishment is as under: 

"NOW 	THEREFORE. the President 	after 

considering all the relevant material and 

commission s advice has ordered that the 

pay of Shri J.L. Nqiineia 1  Addl. 

Commissioner be reduced by 3( three) stages 

from Rs.15900/- to RS.14 q 700/ in the time 

scale of pay of Rs. 1430 400-1B300 for a 

period of 3 (three) years w.e.f. 1.6.98. It 

is further directed that Shri J.L. Ngilneia 

will not earn increments of pay during the 

period of reduction and that on the expiry 

of the period the reduction will have the 
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effect of postponing his future increments 

of pay." 

As already stated the period of penalty has 

expired w.e.f. 305.21. The applicant had filed an OA in 

the Central Administrative Tribunal, Principal Bench aqainst 

the penalty which has been dismissed. 

A copy of the order dated 29.05.98 

is enclosed as Annexure-A. 

4.7 	That the aforesaid penalty is a major penalty 

under Rule 11(V) of the CCS (CCA) Rules1965.It is pertinent 

to state that the said penalty is not a bar to the promotion 

of any Government servant and as such is/was not a bar for 

promotion of the applicant. 

Rule 11(VI) of the said rules -deals with reduction 

to lower time scale of pay, grade, post or service and shall 

ordinarily he a bar to promotion under the rule. In case of 

applicant there was no bar to promotion. His DPC was 

conducted earlier in point of time and was kept under sealed 

cover. After the above penalty q  the sealed cover ought to 

have been opened and if found fit,his promotion given effect 

to -F rorn the dathis junior was promoted or any earlier date 

when he could be earlier promoted. The penalty imposed 

subsequently should be given effect to in the promotional 

post of Commissioner of Central Excise and Customs but 

applicant has been denied the same promotion. 
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4.8 	That the D.P.C. was held in 1999. 	Criminal 

proceeding in the same allegation was instituted and the 

date 	of 	filing 	charge-sheet 	in 	court 	(Session 

Courtj)harwaciKarnataka) 	is 	16.9.20. 	The 	criminal 

proceedings can, therefore, have no effect in the promotion 

of the applicant as Commissioner and the 	sealed cover 
-.-.-..-'--- 	---- 

procedure 	is 	not applicable for the 	said 	criminal 

proceedings 

4.9 	That 	the criminal proceedings for the 	same 

allegation as narrated above is illegal 

4.10 	That even after the period of penalty after the 

departmental proceedings was over an :3,5.201.,the 

recommendation of the D.P.C. in December,1999 was not opened 

and the applicant denied promotion as Commissioner. It is 

reiterated that the sealed cover procedure for the D.P.C. of 

Decernber,1999 is 	not 	applicable 	for this 	criminal 

proceedings with charge sheet filed in court on 16.09.200 

4.11 	That the applicant has always been co-operating in 

the 	criminal proceedings also, 	but 	unfortunately 	the 

proceedings 	is pending 	and being 	delayed on 	which 	the 

applicant has no hand 

4.12 	T h a t 	the recommendations of the 	D.P.C. 	of 

Decemher,1999 is still being kept in sealed cover, which is 

not supported by any procedure and law, 
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4,13 	That 	the 	applicant is vict:Lm 	of 	multiple 

tionand douh:le penalty one by way with--holding of 

promotion and another reduction in lower stage in the time 

scale of pay which is not contemplated or supported by any 

rule or procedure. it is stated that there is specific rule 

made under Article 309 of the Constitution of India viz.the 

CCS(CCA) Ruies1965 mandating the circumstances when the 

/ penalty is a bar for promotion on imposition of major 

penalty. The penalty in case of the applicant is no bar for 

promotion. It is submitted that when the rule is clear no 

extraneous aid is called for. 

	

4,14 	That the case of applicant for promotion on ad-hoc 

basis after six--monthly review under the sealed cover 

procedure has also not been considered and as a result the 

applicant has been suffering irreparable loss. 

	

4.15 	That the applicant submitted representation dated 

IV 1.6.2001 to the Secretary, Department of revenue(with 

copies to (CEEC), and representations dated 13.11.2003 and 

06.01.2005 to the Chairman CE4EC, New Delhi for promotion to 

the grade of Commissioner of Customs and Central Excise but 

to no effect. 

Copies of the representations dated 

18,06.200113,11.2003 and 

06.01.2005 are enclosed as Arinexure 

BC and D respectively. 
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4.16 	That the causes of withholdinq promotion, and 

sealed cover procedure in the case of the applicant has been 

dealt with non-application of mind and in casual routine 

manner.  

	

4.17 	That sea).ed cover procedure is a system which 

ought to be adopted for cause of discipline and Justice. 

The respondent could promote the applicant after the D.P.C. 

treating thesame as adhoc q  and it is not mandatory that 

sealed cover procedure must be adopted. 

In B.C. Chaturbedy-vs-U.O.I. & others the Hon'ble 

Supreme Court held as under 

ef 
Two courses in this behalf are open 

to competent authority, viz, sealed cover 

procedure which is usually follwed or 

promotion,subject to the result of pending 

disciplinary action. Obviously, the 

appropriate authority adopted the latter 

course and gave the benefit of promotion to 

the appellant. Such an action would not 

stand as an impediment to take pending 

disc.ipiinary action to its logical 

conclusion. The advantage of promotion 

gained by the delinquent officer would be 

no impediment to take appropriate decision 

to pass an on order consistent with the 

finding of proved misconduct. 
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It is stated that different benches of the Hon'ble 

CAT have passed orders for Ad-hoc promotion in such cases 

In the case of an applicant in the same case in the 

respondent department the Hon'ble CAT. I  Bangalore bench has 

been pleased to pass order' dated 132204 in OA 

No292/2003 (Shri G.S. Shivakani -vs- tJ.O.I., & others) 

directing to review of the sealed cover of the applicant. 

Copy of the order dated 1.32204 

is inc luded as Annexure-E 

5. 	Grounds for reliefs with legal provisions: 

5.1 	 For that the sealed 	cover 

procedure has been applied and continued 

after 	the 	completi.on 	of 	departmental 

proceeding s  without any authority of law. 

5.2 	 For that D.P.C. was held in 

December1999 and criminal proceeding 

commenced by filing charge sheet in court 

on 16.9.200 and sealed cover procedure 

is not applicable for the same. 

5.3 	 For that the applicant was 

imposed major penalty under Rule 11(V) of 

CCS(CCA) RU1SSq 1965 which is no bar for 

promotion. 
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54 	 For 	that the six 	monthly 

rev:i.ew under-  sealed cover procedure has not 

been carried out in case of the applicant 

and Ad-hoc promotion denied j 

5.5 
	

For 	that 	withholding 	of 

promotia i and also reduction in time scale 

of pay are independent penalties tinder 

CCS(CCA) Rulesi and imposition of both by 

the same proceedings is illegal 

5.6 	 For that in any event of the 

matter there was no reason for not opening 

the sealed cover of D.P.C. of December1999 

on In fact of the case it ouht 

to have been,d—en 290598 

5.7 	 For that denial of promotion 

as Commissioner of Customs ad-hoc and 

regular in the facts and circumstances of 

the case is violative of the Articles 14 

and 16 of the constitution of India n  and 

that speedy trial is also be a fundamental 

right of the applicant 

6. 	Details of the remedies exhausted 

The applicant declares that there is no other 

efficacious remedies under any Rule and this Honble 

Tribunal is the only forum to adjudicate the subject matter. 
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7, 	 Matters not previously file or pending with any 

other court 

The applicant declares that he has not filed any 

case on the subject matter before any court, forum or any 

other institution. However, he has submitted r:epresent.atj,r 

but without any result. 

8 	 Reliefs sought for 

Under the above Facts and circumstances 	the  

applicant prays for the follow:inq reliefs 

8..1 	The applicant be promoted/promod on ad-hoc basis. 

as Commissioner of Customs and Central Excis.e on the basis 
/ 

/of D.P.C. held in Decemher 1999 we.f, the date of promotior 

of his junior/from a date following the six-monthly review 

immediately 	following 	the adoption of 	sealed 	:c::Oyer 

procedure, 

3.2 	The applicant be paid the consequertjal monetary 

benefits From the date of his promotion/ad-hoc promotion as 

in prayer no,81 above including arrears of pay 	and 

allowances, 

8.3 	The applicant be paid interest on the arrears. 

84 	The applicant is entitled to the Cost of the cas 

whiCh may kindly be quantified by the Hon'ble Tribunal. 

85 Any other rel.ief 	or 	reliefs 	as 	the 	Hon'hle 

Tribunal deem fit and proper. 
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The above reliefs are prayed for on the ground 

stated in para 5 above. 

Interim Relief 

During the perfdency o-f this application 	the 

applicant prays for the following interim reliefs 

9.1 	The applicant he promoted on ad-hoc basis • after 

carrying out the six-monthly review for promotion on ad-hoc 

basis under the sealed cover procedure in terms of 

Government instructions ( Para 17.8.1 q  Swamys Complete 

Mannual on Establishment and administration. Bth 

cdi tin 2000 Page-854) 

The above relief is prayed for on the ground 

stated in para 5 above. 

This application is filed through the Advocate. 

11. 	Particulars 

IPO No 

Date of 

Issued 

Payable  

of Postal Order: 

Issue 

from 	T , 
at 

12. 	List of Enclosures 

As per Index. 

Verification 
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Verification 

I.q  John Lal Nqilneia son of N. Liaia 	aqed 

about 51 years a resident of Shillong do hereby verify 

that the statements made in the paragraphs 146 to 12 are 

true t1 my knowledge and statements in para 23 and S are 

true to my legal advice and that I have not suppressed any 

material facto 

And I, sign thisverificatian on this 7 day 

of May 1  2005 

(L./V4/ 4 
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CONF1DENT1A1 

V. N t •:t.( :1.1011 /30/93-Al).V. 

MINISTRY OF' FINANCE 
flEPft1 ENI' OF REVENUE 

(A1).V. EC'I'ION) 	 0 

c 

New 1)eIhi, ckuiccl the 29th May, 1998 

ORT) ER 

IJThJ .\ 	Ji;Ci;)IiWFV 1nuccediIIl; were instituted .agiiiist Sli. J.L. 
'ih:;in. 1\Jt 

	

	I.flIflisinl1IF 	(uiraI Vxei$c, Bdgaiiin uid.rRnIe 1 1 ol' 
RiIes. 1 965. vide ivicino. of even: itumber dateCi 

.1 ¶)')• I)c!iis oHite charges are asunder :- 

I liii 	filL ",vori.iiio as Additional Collector of Centi d E\clse, 

I i 	undcl lli• iliiceiio;i:; of S111 . 1 (j\/  FI:tik, the then Col!cctor of Central 

ii d vvidi Shri (i.. Shivakeri, 1 1 11spedc r 	CeuiiaL 

• :-•: 	 I 	:.l:i'fl! a hc)U).tS 1II1(I!I1iCF and ICC()rdC(l 1i'OIU Suchi iIlli)J1flCE I1I 

i10oiiva1ioa vhi aut intent to make it appear it the 
I lr N H .:il:er alncd fat R. 2.29 Crutes with the (nick 

1.2. 1 	2 ;a; :1 ea:c. rcti1ting from such bogus intbrmatioii 
:;iicl .vili nn ifflcii 1' dcftnid the (ioveniineuit and k) mtsappropriate th 

•_.ten!,ad i:rd c'(' 	)7 5S LaI:Iis. 	 . 

d. io 	;hri .l:$ ,. Ntzjltieiu (ibric.a(e(t and Ililsilied rcci'uds and 
i 	:ii 	hi:; inftiii Illid influenced his :;uboudinaes to fal,ricate afI(l 

It.. Nitiucii. the (lien C+ddiltonnl ColICCR)r ol' Ccuti:1 
laiim I:iiled io nitutaiti 	t):;ohLiiC iiitciitv. (leVolioll to dtitv and 

ll1i:;1I 
 

in a iiinniicr IluuL)cCOflìiflg of it Goverimicml, scrtul. lie 
I)V 	I 1 I1\'Ii'd 	h' 	.l1rovision 	ol' 	Rule 	3(1 (i),(ii)&(iii) 	of 

S 

I 



H 
iN!) ;.1J 

llL'\S the l);cipIiiiary authority has a!800bscrved that 
ld in Ihi si 	uu; dated 17.92 that aller the 

at 	ilci 	21 .. 92.iie was prcssuriscd by (lie Collector and the 
i\dJI. (.Ile(.Ia to ee:i the rccoi'Is to show (lint (lie sci,;iiic Was done on (lie 
NO it IQ inlinii( ioii  :ecei'ed hr Sliri I.L.. 	Ngilneia.. AccordingI\'. lie 
I)WUnIi( hH iriend 	h. ftisav R:i to the residence of Sit. NgiInein iii (lie 

'n )2,') 	I'., \li(e (lie iiiIUiiiia(juii al)utII the tiniisi ,oih)(iii of (lie 
Con Ira hanil 	Ivet. Hiatie.h (lie miormation was written on 25.2.92 but the 
saiiie was hn* (hIlled 23.2.)2. 'the i)IT-1 was also prepared on 21252. 

i\eeardn lo the plovi.sioll of Customs Pieventive Maiimnwl, (he DRI-1 was 
ICtIIIIIC(I to 11 sent vjthiin 2:1 hiotir ol' (lie seizure, but the said I )lI-1 lepuit 
'ii sail 'i 22.92, code nuinher of (lie ililorilier, his tuimime uiid fUll Ud(hie5S 

\\Cie. h11Y'c'ci, 11()1 iiulicaieuI. (lie taLeiiiemi( of ,  Sli. G.S. SIiivlij dated 
175 is 	ali.lule&h hv th e  sliteimiemit given by Sit. Jiasav Raj on 14.7.92. 

Sb!. Raj Inn; coiiliunied lint lie l:iiev Sit. Shmivakeri and had goime to the 
Sh. Ns'ihiicni 	Ic((imesIe(I by Shii Shivakemi in the mnoinimin nit 

2.5.2.02 1.ni 	11101 %% , fillcif (lie iii lui nation as dim eled by Ilictim. 'iiieielhmc, (lie 
siu1cuimeuu( ol Sb. Slii'aLcr i and Sb. i3asar Raj clearly pIOC beyond doull)f 
Ill 	l. 	41h)V1;1 ll;Ili Ill) 1111101 	ililiIrii)atiI11) (IiOF IC) 1110 iilI()riui!ltiOl) I'.CCiVCii 

on phuoiue ji(Im 	hu. A.L. iThiur. The 	evidence Jiirmtishe(i 	by Sb. G.S. 
Iii:ileui iji1 Sli. hIns;iv 1:ij are aku cI,n'Oh)oIIm[c(l by (Ito evidence given by 

Sit....... l!pihiuein luinu,:ehl' in his statement dated 27.7.92. Sit. J.L. Ngiimicin 
(ins eiracftd iiuui slatcunetit dnt:ed 27.1.92 aller a lapse of over 2 years 
\\itfthi  lliil\ iIIdi':I)iLs tinut lime ietiaeliuii made in (lie alliduvil is nit afle, 
(linmiejut. t1uiieo',ei, it is (hilhCLitt ((I accept that a senior officer like Sit. 
Nl!iluio;n 41111111 h:l' Hen riciced to Ovc a st:uleiiienl. ((is :il)idav,( SWIFii ni 
7.9.91 is all nller-tiiniuIut, is also i)OFliC null from the ftict that in his letter 

dated 13,12,93 in icsjanusc to (lie Litaiged Memo. and an another letter 

dated l5..9:l he ucahlirimied (lie coiitcn(s of his statement dated 27.7.92. 
(hi:; nlsi 	fli:sei\('d ttu;ii the ;tui(enucmit at S'Sh. Shiviukeij. ftisav Iaj and 

I UI 1)111 , 1 I 	lliiThm emit pci s ins at dilIi emit jd;iees oim dilti emit 
&Inles. Il i;pcir 5 ; tiniii (lie (l()CtIIllCuitIlr\, oral and cimiuinsian1ial cvidence on 
iei.iiuil 	(In;) 	du 	IhillIni:, 	had 	no 	ai(ucp 	:iilv:iiicc 	iIiIormul(Itiol) 	:11 	the 
nla emeuu oh CuiuIIrnt)nu)(b silver, lie has iccordeci it botums inI)Imiium(iuii siiji 

a loon):; 1010) nucr and Iliuuinhm it was acUmalk 	mittcn on 25.2.92 and 
23.2.92, Shi. Ngihmicia could not irodumce any 

vu:i lm'hiub: evidence, nail or (lnciiii)Omitlirv to slmw that lie had time advance 
iiitoi Iit;IIiI) lOsIolfulU ille liansh ) Ill lnItlii )It C()iI(jllhIii)d silver iii 11111 mmI)miiii)t 
au 212.1!. in the C!e!.Iiil51;mIieC5 (lie charges relating to ihlsely cmoitiiig nit 
:Itiit)c)i:ul 50111cc cIt itutuinnutiun and ante (latiului (lie same stumnd proved 

Coimnmnssjomiem 

"Ut) 	11 J II Ub"t 	It, 	tualtes lois leui c.;tiiitne'l ii Ul)Imstiht;1(foi) 'vilhi 
isl;iu:' 0)111 :lccilnm :ill ilo: aspects at the case, (aillniis';inhl hillS 

)III 	'sit;: Ilk: l)0I;1hiY It 	diitii1 ul his 101) I1\ 3((hIlOc) s(;teS 
'I! 	.NeiiiH 	nu vii.::! ul 3(dum) yuh '.vitli iurthicrdi'cc(jun that 

" I 
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I Q92. I )1L k)II(V' IIpoqtjnfl IcQd1I'Ig tq 1tIi 	CI7UrCkO! VIM 

I  r 	
1 I r ti I I 01 ii) I t II I h)I IflullOn avtllkt?h '\'1113 111111 ' Hch s also on1eidç.d 
IhQ l Dircclonllc of I'A (.flUC. IfltIJIgcIuA.. was fist) icqun ed to p1C)flId a 

iI 	I 	
j )[fl I 14 IiI \\ Ilk  Ii (IIc.\ (lid not i'pucd J)1 iiiii() 	it!i u vi\ to put (Ii) i 

	

4iL 	I i Ie in Ii ij nit; iI a later d 1c and nu-appi upi late the t vard uion  
j 	Niti ( Ii I I 	) )\ 	)u t i i i )I 1c 	iitie !Hl(1!igc.flCe, who ctnitii,j o 1ia'e 1eCCI'e(t 

(lic 	1 iului w ilwii \\ i 	not l)tocucd tt 	a witness in the ciiquii y 	
f , LIL(ICIl(It ol tIl( 	'is I()I 	ollicers 	cip Tcs.,odc,d\oI)lnIned Under ihiclit 611(I 

ttl(i) 	I Ii' 	J)c p .ii tii.ii1 Ii d iilh-litId 'oiii 	uup'oi lani dt.i,nn(' 	us 
' 	I 	II I ((I I)\ hni br h p dEcticc SIiii I 3as i Ruj a k 	v ii ness but lice \ i 

fl(I 	IiifIII I d h lIflt_ the .iitiiiy. S1(1ci)1(,nt of Sli 	G. S 	SIii 	Lesi and 
* 	iJ.: 	 1)11)) _.JI ' L)( 01)1 I1I)L(I UjI(JCI tliic I COCJC(.)I1 and 

Ur '! •< 	AJ'I1 ) \V1 11 P L '\' 	(h. D1SU)1Uttry atitltoi ity tILtS e niiiicd tlt& casc 

r;i 	 (19 J )(I Ims I )b'CI \ ((I 111,11 11)01 ( 11 \ 1I RIS do,u,ncnis ill -hich rc al hut 	 I  
j.I I)Ii n 	Sin i J L NgtIiuti tuouutj 	30 11 FyI on 232 92 

	

tILL Il1(1t)1 \\ OS  thc.. same .is coin,uuniccted by him 	Shi 

	

I I 1 I I lielp ( vcn Cull i i I iihitcd Shri A. K I )hni on 24 2 92 a Ikr lhes tztirthvc 	
r 	j  

	

I 
 f I(A k(J I I Sli i i Ngilneia had t,idcpcidc,it infoi Inal()l1, oL;Id have 	aró4 t 

1 	
JIIU1I1 	(Il'(.I(),flIc 	(Ii 	S()tItCC 	to Slit i Dhar it nlsq 1P)OUIS 	f3oi ¼  IIi%.  

(1 	I',' 	fltL\L t,t tif Iui S(I/tItC 	ptaIIoH Ii 	ttciibItI  

k 	r 	 flj)Ul t)llicc iii uIuti ( P DA. on 23 2 92 and leil foi Nijitii at j1i 7 

	

• 	I) I'vt 	)t) iI 	t (I 	' 11'shli l4gilnt i i litid iIiu iiifyi in Itfl)Il t(1)I tIi 	conn i1ai.I •,? 	. 	•,. 	. 	 . 	. 	 . 	. 	! 	. 	• 	 . 	. 	.. 

	

14 i 	fl Iii L 	()i II I fl 	(Ui 23 2 92 its.,It h 	otild lia 	gi cn ,nsQ tic.ttoti to th. ..,.. . 	. 	. 	fl 	 I 	 . 	. I 	• L  hi lcII1 h) I11()hIlSC, Ilic PIL\eIlll\e Sitiff IIflh11( (1I'llCly Sini ( S ',tllval%cri 
IISPIL' C itp' . Ims ndmilled (hit lic Ii is icLuvLd Ilic In1oInm

I
(l! liomi Sliii 

NtihihI nt iboitt 4 1' M on 212.92. 92 It shos that iiifoumitioii as iccccd II 
 1 

by Shii H NIhRI i 	from Shri A K Dlitii only ul30 PM and 
ic I 	thci luLl 	hc coiic cd it to the In pcctor to 11101)111 'c lhc 	 I I'i 

	

	l ill 'li UwII1(H his adiniltcd iii his sialuncut thicd 217 ')? S. 
(Ii 	IlL h I iji iUcd SIii i (3 S Shivakeri. Inpcctt at about 4.00 P M. to 
i 	ilu ilJb)llP iti' ii 1W iul 10)111 'hii A K Dhar. He i 	ku idiiiilkd to 
hi' 	y ii i tinT 'i d 	hi I j\ k 1)h ii uii 24 292 niter tht. ,ciiuic of t,ilvci 

1 	i II L I tout ILILtI SIII I Bwmv R 	\ liii l\ I 	kUO\ ii to all liii 	I 
Ti 	ito 	II' 	1 	Ii 	I liIiii ii 	Putt 	ilI 	(11th 	J) 	iul 	UI 	itili'i III ititiii 	i 0 	iltillit? 	flit 

I 1II 	p 	ii liunn it i olilu ib nid 	il u othci lii in ih 	nIo 1 n thou iccojc1 
It 	ohi 
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•_ 	 lila —=ail no 

21111krigum NIB  

i 

t 

I I • i1 n(in i i tn ' ,nt ipay (Ittrinly th , 	lUI Tlw *  redtld ii'i1 	
' 

•' (In.' 	.tIcI 	ul 	;(I.SI-I}f)iIIII 	his 	ILItUIi. 	lI1cICIIIeltt.S • 1)1 	jIi)\. 	• 	. 	 •: 	.1': 

r:r;:7c 	"N 	h 	' ( OIISRI(ltd 	tdu11) It hung I iii , ut 	 c7 

i,I' 	I 	JU  pull 	copy oflhL C OIBJ)US IOU'S fl(ht(-& 

jt 

tiI FA , ' ' t)il', flic Pre sident, after Considering ill tIR 

ii1 ini 	i 	CI pilliiii'..ioii' 	uIice has 	t(ti ti 111411 (I1(' pA 

J J 	\wlw. iv \i!di ( ivvitvisiorici he it (luled by 3 (flu e) .,( its 

Ii riti 1 	I 	9Wft- lit i 	I I 7U1)\- in tht tivuc si iii ol 	L\ of Rs 14 1Il)- 

dit ttd fit it '1ii I 	i.fIIutI v viII ziot 	un but ciuvt.nt' of p 

1h' j)i.. ;d 	I 	d n Jon and h I on the expin .  of this pet iod the 

III I)11S 	1)v ' Ui. t- ( of pils(pollilig Juts lultire ULI (tflU1('u 01 
I 	

II 

\ ì I N Ill 1 N \I\1 I' (iF 111 E PRESIDI' N 1) 	 1 	L1 

' !:' 	
Il'\ (f J N! Hr 

Or 

4 	'lii 	i 

'tii I I I 	'L!II I1 I, 

')I_(etutial Esu' 1 J3uiIj,i.ir). 
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V  F4om: J. L. N92ne-i.ct, - 
- 	AddZ D.-'t-c.to-t, 

DGrjE;V D-8oc1a, 
V 	 L. P. E.ota..te., 

V 
V 	

NeiDe2h-L-11O02. 

-A N f' ff 	tS C — ..D. - 

Da-ted:  

- - Jo: 	The Sec-teta,ty, 	 V 

De.ptt. o-ij Revenue, 
t4n-.6-t1Ly o4 F-Lnance, 
Gout. oj Inct-&L, 
No't.*h 8ocIa, 
New Deth-L. 

	

(Th.wah p'r.ope.-t chaine2) 	 V 
S4&, 

Suh: P'uiyeit 4o-'t '-wmo-t-Lon - Re9cv.dn9. 
V • V V 

I wa.-o impo,6ed a. pencttty o4 -educ.on n pay by 
-tfrvtee nmen- 	v-Lde. Q-'tcLe.'z. F.NO.C-14011/30/93-AD.V 
da-td 29.5.1998 (copy a-t-tached) whch --o he-Ln9 
cha.P2en9ed. Li the. High Coi& o- New DeIJ-. The peiod 

o4 penaJ_ty had epL'ted on 30.5.2001. 

I wao n the Zone oj con-oideta-t.-Lon jSo-  p'tomo-tLon 
when the DPC me.-t n 1999. I have -tea.00n to he---&ie 
-tha.-t I have been empanePed -Ln the Se2ec-t LJ.-'-t by the 
owne DPC but -t-o ndJ,ng-3 faep n oaA.ed cove -Ln -the 
cu.ency o-6  the pe.rwLty. 

C&AG 	 &t-o 	 C-cw?.a-t 
No.NGE13811990(497-N.2139-90 dct-ted 	30.8.1990 (copy 
a-t-tached) ha-'i hetd -tha-t a. pu.n-.L-ohmen -o no-t 
nece-o.oa2y a bait io-'t p-'omo-tJ..on. And DOPT vcLe -L-t 
Memo No. 2201114191-E--t-t(A) cLa.ted 14.9.1992 (copy 
a-t-tached) £aA4 down guidet-ine,5 to be V6oe2owed -(o ,  
con-a)de--ta.-t-Lon 

 
0-i5 	p-'tomoJ.on 	unde-z. 

ctcwn-o-tance-. 

Unde-t 	the above 	c-L-'tcwntance.-o the 	benJ9rL. 
Seciteaity 	itequeoed to IaLnd2y £avowwh-Ey con--L-cie--i 
my pitomo-ton a-t the eait-Le-o. 

	

Yotvto 	th4Py, 

Enc-t:A- above. 	 V (7 .:NGILNEIA) 
ADDL. DIRECTOR OF INSPECTION 

Cop -to: 

V 	 V 

/ 	1) The Cha'unan, CSEC, No't-th 8.ock, New De2hL * 

r 2) Mejnbe't (P&U'), 	 Noit-th T3-Pock, New De.thL. 

-T 



• 	From: J.L.Ngilneia 
Additional Commissioner of Central Excise, 
Lane-F, Milan Nagar, 
P.O. C.R.Building, 
Dibrugarh - 786 003. 

To: The Chairman, 	 Date:  
CBEC, North Block, 
New Delhi-i 10 001. 

(Through proper channel) 

Sir, 

Subject:- Prayer for promotion to the grade of Commissioner. 

I would like to inform you that I was imposed a penalty of reduction in pay 
by three stages for a period of three years w.e.f. 01.06.1998 by the Department vide its 
Order F.No.C-14011/30/93-AD.V dated 29.05.1998 in connection with the seizure of 
contraband silver at Nipani in Kamataka on 24.02.1992. The period of penalty had since 
expired on 30.05.2001. 

The DPC which met in December, 1999 had considered my name for 
promotion but its findings have been withheld in the then currency of penalty. 
Meanwhile, the CBI of Bangalore had filed chargesheet against me and others on the 
same case on 16.09.2000 in the Court of District and Session Judge at Dharwad which 
has yet to frame the charges against me even after a lapse of more than three years. 

In this connection I would like to remind you that this undue delay on the 
part of the trial Court has already caused me prejudice, extreme worry and anxiety, 
heavy expense and disturbance to my vocation and peace after having subjected me 
to suffer prolonged Departmental proceedings on the same case where no loss of 
revenue has been caused to the Government and on which the Department has found it 
sufficient for the imposition of the least of the major penalties envisaged in the CCS(C) 
Rules on me. I would rather add that chargesheet filed in the Court in the same case I 
was already punished by the Department amounts to superfluous action or a "personal 
vendetta" to cause maximum harassment to someone on a slightest pretext in opportune 
moment. 

Whatever the case may be, the Hon'ble Supreme Court vide its judgement 
reported in 1998(2)JCC(SC)256 holds that the right to speedy trial flowing from Art.21 
of the Constitution encompasses all the stages, namely, the stage of investigation 
inquiry, trial, appeal, revision and retrial i.e. it begins from the time of commission of 
alleged offence and continues at all stages that may result from impermissible and 
avoidable delay till it consunimates into a finality. In cases where the trial is for an 
offence punishable with imprisonment for a period not exceeding 7 years, the Court 
shall close the prosecution evidence on completion of a period of two years from the 
date of recording the plea of the accused on the charges framed. Now the time taken 
from the date of commission of the alleged offence till date is well over 10 years and yet 
the Court has not even framed the charges against me. This undue delay has in fact 
already denied me justice and further denial of promotion to me by the Department due 
to further delay in finalisation of the case by the Court will be against all norms of 
natural justice as the delay in this case is in no way attributable to me. 

Contd ... page-2 

F' 
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Page -2 

I have joined this Department in 1973 and I am now left with very few years 
for superannuation. As per C & AG's Circular No. NGE13811990(497-N2/39-90) dated 
30.08.1990 punishment is not necessarily a bar for promotion as the promotion is to be 
given on the basis of general service records. And as per Govt. of India, Dept. of 
Personnel & Training's O.M No.22022/4/91-Esst(D) dated 14.12.1992 ad hoc 
promotion can be given on the basis of the totality of an individual record of service 
without taking into account the criminal prosecution (refer Para 5 and 5.1 ibid). 

in view of the above, even if I cannot be given regular promotion I may 
kindly be considered for promotion to the grade of Commissioner on ad hoc basis 
pending fmal decision of the prosecution case by the Court without further delay to meet 
the interest of justice. 

Thanking you. 

YQuis-faithfully,  

(J.LNIA 

Copy to:- 
The Secretary, UPSC, Shah Jahan Road, New Delhi, for information with 
reference to his advice letter No F 3/128/97-SI date4 12 011998 in respot 
the MoF, DoR's letter F.No.C-1401 1/14/48/93-AD.V dated 12.08.1997. 

77 
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From: J.L.Ngilneia, 
- 	Additional Commissioner, 

Customs & Central Excise, 
• 	Chief Commissioner Office, 

Crescens Building, M.G.Road, 
Shillong - 793 001. 

To: The Chairman, 	 Date: 	01 zocc 

CBEC, North Block, 
New Delhi— 110 00 1. 

(Through proper channel) 

Sir, 

Subject:- Prayer for promotion to the grade of Commissioner of Customs & 
Central Excise. 

In continuation of my representation dated 13. 11.2003 I would like to inform you 

that I was imposed a penalty of reduction in pay by three stages for a period of three 

years w.e.f 01.06.1998 by the Department vide its Order F.No.C-1401 1/30/93-AD.V 

dated 29.05.1998 in connection with the seizure of contraband silver at Nipani in 

Karnataka on 24.02.1992. The period of penalty had since expired on 30.05.2001. 

Meanwhile, the CBI of Bangalore on the advice of the CVC had filed chargesheet against 

me and others on the same case I was already punished on 16.092000 in the Court of 

District and Session Judge at Dharwad which has yet to frame the charges against me 

even after a lapse of more than four years in contrary to the Hon'ble Supreme Court's 

Judgement reported in 1998(20JCC(SC)256 which holds that the right to speedy trial 

flowing from Art.21 of the Indian Constitution encompasses all the stages, namely, the 

stage of investigation, inquiry, trial, appeal, revision and retrial i.e. it begins from the 

time of alleged offence and continues at all stages that may result from impermissible and 

avoidable delay till it consummates into a finality. In such cases the Court shall close the 

prosecution evidence on completion of a period of two years from the date of recording 

the plea of the accused on the charges framed. 



(0- 
Now the time taken from the date of commission of the alleged offence till date is 

well over 12 years. This undue delay has in fact already denied me justice and further 

denial of promotion to me by the Department would further cause me prejudice, 

extreme worry and anxiety, heavy expense and disturbance to my vocation and 

peace in a case where no loss of revenue has been caused to the Government. 

Moreover, as per C & AG's Circular No.NGE/38/1990(497-N2/39-90) dated 

30.08.1990 read with Paras 5 and 5.1 of the Govt. of India, Dept.of Personnel's O.M 

No.2202214191-Esst(D) dated 14.12.1992, punishment is not necessarily a bar for 

promotion as the promotion is to be given on the basis of general service records without 

taking into account the criminal prosecution. 

In view of the above, I may kindly be considered for promotion to the grade of 

Commissioner of Customs & Central Excise pending final decision of the prosecution 

case by the Court without further delay. 

Thanking you, 

Yours faithfully, 

Ngi1neia) 
Additional Commissionner. 

Copy to:- 

The Member (P&V), CBEC, North Block, New Delhi-i 10 001 for information and 
necessary action. 

J, L NQfLNE!A. 
Additional Commissioner 

Office Of The Cfuef Commissioner 
Central Excise & Customs 

Shml!ong. 
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5 '  

S 	 (:;gII'I - AL 	AL)I'1J.IJ 	't'i\ IJ V F., III). 
tANGA I_ORE PiNcu, BANGALOR'F 

• 	1cNAL APPLICATION NO.292/2003 

DATED THIS THE 13tH DAY OF FEBRUARy, 2004 

SHFU. 'S. K. I-IA,..JFA , 	 MEMBER (A) 

SHRI MUKEl-I UMAR GUPTA, 	 HDI3ER (j) 

S h r I 	Ui I V :' :ç Q j 
:t.nsf3ectr of CittCmi, 
O/o the As -t trit; Coriirni (35 I Oflor 
Cent - aIi')(ci5e, 
I3et.iincJ' TkV,St.at!Io'n, 	. 	 . 
K.ipnoor,' . 
Gu1bu-ga'0jstrjct, 	 'I 	

...Appl leant. 

\(Shrl L.Narayanawy A Asocjate) 
S 	

S 

And 	
. 	 S 	 '•"•• 

1 . ' Un I or) of I nd i 
Miriisty of Fiiance,  
Department of Revenue, 
'Contral t3lodk, 	 S  

• 	New 01hi-1 1() 001, 	• 
• 	1epresentedby its 	 I 

Secrotary. 

The. Co'rnrni 	I oiler of Central 	xc iso , 
Queens Road C. 	Dull di n.g 1  

.I3angaiore.  

Sri En kappa Onkar, 
Superinten('Ierl't of Customs &Central 'Excise, 
Air Cargo Cutorns, 
MS1L Building, Air. Cargo Cornp1ex, 
Vimanapura, Airport, BanUalore-17. 

SrI SChndrashekar Bahkapür, 
Super4ntondent of Customs & Qentral Ec1e, 
Opp. .l1ige Nursing Home, 

; 	 . 	 S 

Race Course Road, 	 S  • 
Bangal ore.' 	 ' 

Sri J.Vishwahathn, 
Super irt•ondn't of Central .:EXcjse(Tech. ) 
Bangalore Cent'al Excise •Cornm1ssioneate-.1 
III Floor, •C.R.'Bulldjrig, Queens Road, 
Bnga1óre. 	 S 	

• ... Respondents, 

(Sh - i V.N.Hol'la, ACS'GC for Ri &2.) 
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,,. 	'•1 
x. 

SHRI S. K. HA..IRA, MEPIBER(A) 

• II 	/ 	 The applicant who is an Inspector of Customs 

: hus filed th'i OA. eeRing the rol lowthg reliefs: 

writ mandamus in the hature 
of directidñ to the respondent No.2 to consider the cso 
of the appi icrt for promotion to the post of 

'C 	 Superinter'mde.nt. of Central Exci so and Cutoi,s w.o,f. 1 	28.8.1997; 

• 	
b) 	 Issue directions to the repondent to pay the 
onsequential monetary benefjt w.e.f. from the date of 

' I 	promotion of his juniors to responrjerits 3 to 5; and 

c) 	 Grant such other rellefor reliefs as this 
Hôn'hle Tribunal deems fit to grant in the facts and 

- 	ci iumeta,nco G of l;he cnt 	'1 nc; 1 ud I nçj COStS of th I v 
applicationto meet the ends o'f'justice. 

2. 	 The learned counse1 for the applicant argued 

as fol lows: The impugned action of the respondent in 

not considering th case of theapplicant for promotion 

to the post of Super1ntendon 	of Central Excise i 

arbitrary and opposed to the principles oI natural 

justice. The punishment of. reduction of pay of,the 
(c 

applicant imposed in departmental enquiry expired on 

1.3.2001. That being so the 'applicant Is liable tobe 

consid'ercci for promotion. The pendency of a drmiri 
/ 	 ,•,'. 	- 

case against, the applicant does not debar him fibfm1 

Promotion. .The instructions issued by the OOP&T on 

seniority a nd promotion requires the respondents to 

review the sealed cover cases e'ery 6 months to assess 

t.he progress made in:' the "d1cIplirer-y 

proceetjinqs/cr'-'jrn'lnrl prnsocutlon.. 	Review of 	soalerj 

coV( r 	iii 	I,Nt 	 Of nppl lcohe wn iiç l cnrr I od c'ut • 

accordance wi t:i th€'foresald instruction of the DOP&T. 
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3. 	 The learned counsel for the 	respondents 

argued as foLlows: 

1 4. 	 A' 	criminl c- se is pending aqaint the 

'/app 1 'I cn L. According to the ins Lruct'i ons In OH. dated 

10.4.89, the suitability of the officer for promotfon 

should be assessed by the DPC and when such occasions 

a r i s for 1 nç''h( 5 1) I tat) i 1 it:. y , th DPC wi 11 tt,Ic 

Into account the Circumstances leading to the'irnpos'itfon 

of the penalty and decide whether in the light of the 

general serVice record of the officer and the' fact or 

/,Sui

1'rnposition df the penalty, he should be con8jderecj

table for promotion. The of'ricr should not actually 
.... . 

be promoted during the - currency of the penalty. The 

apr31 icant was considered in the annual DPC for " 200O-1 

held on 10.(3.2000 for promotion, to the grade "Of 

• SUpr'i ntoitdeñt w'td he Was p1 aced In the select panel 

with a remrk that he would be promoted to the grade of 

•Superint,endnt after expiry • penalty pri6d, 

SUbcoquentiy 	it 	was noticed by,  the OPC held 01) 

• 27.3.2001, the official had again been charge sheeted 

• - 	16.9.2000 for prc'cutjon 	in €L cs 	:.ffled by C31,' 

• 	Bangalore ' in the Court of Principal 'and District 

Sessions Judge, Dharwad, In view of the criminal 

prosecution, the DPC decided to place the appljcant' 

case In a sealed cover and 'he was. not promoted for thg 

pendncy of the crHminl prosecution. The sealed Cover. 

was elsa followed for the., year 2001-02 and 2002-03. 

............ 

U 

It 
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5 	 We PJrJ the plefldjh9 	and heard Cour - e 
for both $iCjc. 

H 6. 	 NA.No.210/20fl3 
filed by the aipllcant; For 

cndonat ion of 
 

delaiy is all owe'j in the i nteret of 

H 	 justice. 

H 	 7. 	 Par 	17.7.1 and 17.8.1 of Swamy' Complete 

Manual on Estabijshmen 	nd 	Admjnjsttjon 	(Ninth 
EtJlCtiofl2OQ3) (page 05556) rd as follows: 

ft is. necessary to ensure that the 
disc1pliniry 	ce/crjmi, - al 'prosocutj 	Instituted 
.gajnst any Goverriment servant' is not unduly prolonged 
and all efforts . to finaijee . experidiously :  the 
proceeiiflgs should he taken so that théneed for keeping 
the case of a Government ervant in asealed cover is 
limited to the barest minimum., it has, therefore been 
decided that the aopointing authorities concerhec should 
revj coi1prehon4jyely the CasO of a Govertiment Servant -. 
whose suitability for,  promotjon to a higher grade has 
been kept . In V. eol ad cover on the bxpiry of six months 
from the date of ConVening the first D,PC which had 

hi I ffli I I I 6>' and kOpL It I 1nditij n the 
sealed Cover. Such a review should be done subseuuently also every six months. The review should, lntrja, cover 	the 	progr 	made 	In 	the 	discipUnary PrOceeding/crjnij1 - 1 	j)rQsecu1jori 	and 	the 	U4111  

measures to be taken to expedit their completjon. 

17.0.1. 

 

	

In spite of th 	IX - rnorithly rov1e 	refeed to I n pare . 1 77 . 1 above , thor0 may bo nomo c1u3c35 whi re 
the disciplinary case/crlrni,ial prosecution . áins 
Government servant are not concluded, even afterthe 
expiry of two years from the date of the ethgô the 

	

- _•_fl_ 	 . first DPC., which kept it findings In respect of the 

	

r'dFnrnent seryan6 ii, a 	eaied cover. 	In such a 
Situation, the SPpointing authority may. review thecaso oF the Fov rriuien I; 	ryan 6, 	prov I dod ho is not u n d e r 

I Suspension, to cor)sider the desirability of giving him 

	

ad hoc rJrofl)otjon keeping in view the 	follwlng I aspects:- 

(n) 	 Wheth.r' the promotj 	of the officer will be og;ilnt p(.It)I 'Ic: interest; 

I') 	 Whe 1Iio i -  the cIrq 	i'e grave enough to 
wnrrai t ccir, 1 rued den I a 1 of Prornol; ion; 
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Whet,hr there 	noliki ehood of the case 7 	 omi ng to 	Conc1uj 	I thG tier, future 
• 	(d) 	

Wheiher the de.ly in the fin1izatjo,1 of 
,)roceedjngs. departrner)t,al or in 	Court -  or 

	

is 	not 	dirct1y 	or  at 	 lndirectiy 1;rbutablo 	to 	the 	Governtriort serva Concerned; and 	 nt  

	

(e) 	 Whether there Is any likClhQod of rni suF.e of oFfij 	IOSi tin 	which 	the Oovernmrit servant may occupy after ad hoc 
w!iich may d':r.se1y 

alter the conduct of the departtn 	case/crjnjjl proscutjo,1 

Thp, appointing authority should also con1t 
the Central 6ureau of InvestigatiOn and take their views 
into account where the dart,per,i.ai Proceedings or crjrnthai JJtoc1Jt•fon arose out of the thvestigj16 conducted by 'the Bureau. " 	

0 

	

0 	

There is no material to show that review of 

	

V Seald cover oa Iquir - 	iti the 	Oresajd 	flStructoti 

Was crrjed 6ut by the respondnt department 
	The 

respon(flf debh 	is dirocted to carry out review of 

the sealed cover- of the applicant' ,  every 6 months in 
te rtn 	f th 	'I tw I; ruc ti or 	Cluotod 'bove • I 'F I t has not 

-- been dQ119 0(.) fr nd con'idor' 	h1 deirabi1ity for 

hcpromotion 	in terms of irI$tructioris on adhoc 
- . -- . Promotion (par-a 17.8.1 of the af000a'jd- Manuel), thj - 

/
eXercje is to b r - riti out withifl - montl -i from the 
date  of receipt o

f copy of the order. OA. is 

accord i nq I y- ditp* osed of. No-C&t5. - 

— 	
z7 

(HI.ti'rsI.i IMI•1AI? 	flJVUA) 	 •... (. K :II)\Jh.A) 	/ 	•• 

tM31:1:( A) 

0 	

0. 

Vtnr. 


