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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH.

0O.A. No. 231/2005
DATE OF DECISION: 06.01.2008.

Sri Akan Kumar Dutta APPLICANT(S)
Mr. Adil Ahimed ' ' ADVOCATE FOR THE
APPLICANT(S)

- VERSUS -

U.CI & Ors. , - RESPONDENT(S)

ADVOCATE FOR THE

Mr. M.1I. Ahmed, Add}. C.G.S.C.
' RESPONDENT(S)

THE HON'BLE MR JUSTICE G. SIVARAJAN, VICE CHAIRMAN.

THE HON'BLE
1. Whether Reporters of local papers may be allowed to see the
judgment?
2. To bhe referred to the Reporter or not? |

3. Whether their Lordships wish to see the fair copy of the
judgment?
4. Whether the judgment is to be circulated to the other Benches? 70

~ Judgment delivered by Hon’ble Vice-Chairman.

e -



CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Original Application No. 231 of 2005.

Date of Order : This the S January 2006.

The Hon'ble Mr. Justice G, Sivarajan, Vice-Chairman.

Shri Akan Kumar Dutta ~ -
Son of Late Sistu Ram Dutta
Draftsman, Grade - | _

Office of the Superintending Engineer,
Assam Central Circle 1,

Central Public Works Departiment,
Guwahati - 21.

By Adwocate Mr. Adil Ahmed. -

Lo

- Versus -

The Union of India, represented by the

Secretary to the Government of India, . -

Ministry of Urban Affairs, Nirman Bhawan,

New Delhi - 110 O11. B .

The Director General Works,
Central Public Works Department; 118-A,
Nirman Bhawan, New Delhi - 110 011,

The Chief Engineer (NEZ)
Central Public Works Department
Cleves Colony, Dhankheti, Shillong ~ 3.

The Superintending Engineer,
Assam Central Circle 1,

Central Public Works Department,
Bamunimaidam, Guwahati - 21.

By Mr. M.U. Ahmed, Addl. C.G.5.C.

.. . Applicant

. . . Respondents
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CRDER(ORAL}

SIVARAJAR. J. (V.C.)
Heard Mr. A. Ahmed, learned counsel for the applicant

and Mr. M.U. Ahmed, learned Addl. C.G.8.C. for the respondents.

2. The matter relates to grant of Special Duty Allowance
(SDA for short) to the applicant. The case of the applicant is as

follows: -

3. He gelongs to North Eastern Region. He was appointed as
Dré{tsmaﬁ Grade II on 16.07. }'966; He was ‘ﬁ'allsferred from Assam
on deputation to Jammu & .Kashmir in the year 1975, He was re-
transferred on 24.04.1979. He was again transferred to West
Bengai in the year 1993 from where he Waé transferred back to
Assam. The grievance of the applicant 13 ﬁmi though the applicant
“was paid SDA for period ﬁpto August 2003, the respondents by
communication dated 26.08.2005 (Annexure - F )  sought to
| recover ’- the same from the applicant and is also not paying SDA
from August 2005. The applicant has ﬁled‘ ﬂ‘ais application seeking
. to quash the communication dated 2608’“’.;2005 (Annexm;e ~ F}j and
also for direction to the responcients to contimie payment of SDA to

the applicant.

4, The respondents have filed their written statement in
which they have denied the Hability. It is stated that they have not
seen the judgment of this Tribunal dated 31.05.2005 passed

O.A. 1704 1900 and connected cases.

by
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5. Mr. A. Ahmed, learned counsel for the applicant
submits that this Tribunel in a common order dafed 31.05.2005
had considered the entire matter and have summarized the
principle regarding admissibility of SDA in respect of officers of
various Central Government departments. Counsel also submits
that in view of the principle laid down in the said decision the

applicant is entitled to get SDA.

- 6 Mr. M.U. Ahmed, learned Addl. C.G.S.C. for the

respondents submits that the question as to whether the applicant
is entitled to SDA in the light of the orders passed by this Tribunal
is a matter for consideration by the respondenis with reference to

the factual situations.

7. In these circuunstances, I am of the view that this

application can be disposed of as follows: -

The applicant has stated the factual situations in
paragraph 4.3 of the application and mentioned in this order above.
The respondents will verify as to whether the said facts are correct
and thereafier, take a decision in the light of the common order
dated 31.05.2005 p\assed in O.A. No. 1701999 and connected -
cases. Paragraphs 52 and 53 of the said order are reproduced
below: - |

“52. The position as it obtained on

5.10.2001 by virtue of the:Supreme Court

decisions and the Government orders can be
summarized thus:

bt
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Special Duty Allowance is admissible to
Central Government employees having All
India Transfer lhability on posting to North-
Eastern Region from outside the region. By
virtue of the Cabinet clarification mentioned
earlier, an employee belonging to North
Eastern Region and subsequently posted to
outside NE Region if he is retransferred to
N.E. Region he will also be entitled to grant
of SDA provided he is also having
promotional avenues based on a common All
India seniority and All India Transfer
lLiability. This will be the position in the case

.of residents of North Eastern Region -
originally recruited from outside the region
and later transferred to North Eastern
Region by virtue of the All India Transfer
Liability provided the promotions are also
based on an All India Common Seniority. ‘

53. Further, payment of SDA, if any made
to ineligible persons till 5.10.2001 will be
‘waived.”

A decision as directed will be taken within three months

from the date of receipt of this order.

The O.A. is disposed of as above. The applicant will
produce a copy of this order alongwith copy of the judgment dated.

31.05.2005 passed in O.A. No. 170/1999 and conmected cases

S

( G. SIVARAJAN )
VICE CHAIRMAN

before the respondents for compliance.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
GUWAHATI-BENCH,-GUWAHATI.

(An Application Under Section 19 of The Central Administrative Tribunal
Act 1985)

ORIGINAL APPLICATION NO. 2>\  oF 200s.

Shri Akan Kumar Dutta ‘ ...Applicar;t
- Vefsus -
The Union of India & Others ‘ ...Respondents
LIST OF DATES

Annexure - A is the photocopy of the office Memorandum No.2 1(9)/75-
ACC/E-II dated 07.07.1975 issued by the office of the respondent No.4

Annexure — B is the photocopy of the office order No.21(8)/79/SE 1
/Coord./Cal dated 24.04.1979.

Annexure - C is the photocopy of extract of Office Memorandum dated 14-
12-1983.

Annexure -D is the photocopy of Office Memorandum No.F.No.11 (2)/97-
E-II (B) dated 22-07-1998.

Annexure - E is the photocopy of Letter No.20-12-1999-EA-1-1799 Dated
02-05-2000.

Annexure - F is the photocopy of letter No. Pay Bill /ACC-1/05/1426
Dated 26.08.2005.

Annexure - G is the photocopy of representation-dated 26.08.2005
submitted by the applicant before the respondent No.4.

Annexure - H is the rejection letter dated 30.08.2005 issued by the
respondent No.4.
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IN THE CENTRAL ADMLN,I‘STRAT VE TRIBUNAL,
GUWAHATI BENCH, GUWAHATI.
(An Application Under Section 19 of The Central Administrative Tribunal
Act.1985)
ORIGINAL APPLICATION NO. Zfb,\ OF 2005.
Shri Akan Kumar Dutta ...Applicant
- Versus -
The Union of India & Others ...Respondents
INDEX
SL No. Annexure Particulars Page
No.
1 Application 1to11
2 Verification 12
3 A Copy of the office Memorandum No.21(9)/75-
ACC/E-I dated 07.07.1975. )3
4 B Copy of the officc order No21(8)Y79/SE 1| .
/Coord./Cal dated 24.04.1979. [
5 C Copy of extract of Office Memorandum dated 14-12- '
1983. . 15 -4
6 D Copy of Office Memorandum No.F.No.11 (2)/97-Ell
(B) dated 22-07-1998. [4-19
7 E Copy of Letter No.20-12-1999-EA-1-1799 Dated 02-
05-2000. 2D p4
8 F Copy of letter No. Pay Bill /ACC-1/05/1426 Dated
26.08.2005 Q 9
9 G Copy of representation-dated 26.08.2005 submitted
by the applicant before the respondent No 4. 2 Lf
10 H Copy of the rejection letter dated 30.08.2005 issued
by the respondent No.4. /% 5
Date: Fijed By:
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IN THE CENTRAL ADMINISTRATIVE TRIBUNA
GUWAHATI BENCH, GUWAHATIL.

(An Application Under Section

19 of The Central Administrative Tribunal”

Act 1985

TJLJ b,
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ORIGINAL APPLICATIONNO. 7 | OF 2005s.

BETWEEN

Shri Akan Kumar Dutta

Son of Late Sistu Ram Dutta
Draftsman, Grade -1

Office of the Superintending
Engineer,

Assam Central Circle 1
Central Public Works
Department, Guwahati - 21.

'ﬂ”d\-‘a\.

CApc Anmis
7 \2 s

...Applicant

- AND -

The Union of India represented
by the Secretary to the
Government of India, Ministry
of Urban Affairs, Nirman
Bhawan, New Delhi-110011.

The Director General Works,
Central Public Works
Department, 118-A, Nirman
Bhawan, New Delhi- 10011.

The Chief Engineer (NEZ)
Central Public Works
Department, '

Cleves Colony, Dhankheti
Shillong - 3.

The Superintending Engineer
Assam Central Circle 1,
Central Public Works
Department, Bamunimaindan,
Guwahati - 21.
...Respondents

DETAILS OF THE APPLICATION

1. PARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION 1S MADE :

This application is made against the impugned office
) order No. Pay Bill / ACC - 1/ 05 / 1426 Dated 26.08.2005



2.

3.

issued by the respondent No.4 1i.e. the office of the
Superintending Engineer, Assam Central Circle 1, CPWD
wherein it is directed to recover Special Duty Allowance from
the applicant for the period w.ef. 7/2002 to 7/2005
amounting to Rs.54,284/- , the recovery of the amount shall
be effected from the month of August 2005 to February 2006
(as the applicant is retiring on Superannuation in the month
of February 2006) on monthly installment @Rs.7750/- per
month from August 2005 to January 2006 and @Rs.7784/-
for February 2006 and praying for further direction to the
respondents to continue the Special Duty Allowance to the
applicant w.e.f. July 2005 to till his retirement on
superannuation in the month of February 2006 as per
Government of India, Cabinet Secretariat Letter No.20-12-
1999-EA-1-1789 dated 02-05-2000 and also as per this
Hon’ble Tribunal Judgment passed on 31.05.2005 in
0.A.N0.170/1999 and series of cases.

JURISDICTION OF THE TRIBUNAL :

The Applicants declare that the subject matter of the
instant application is within the jurisdiction of the Hon'ble
Tribunal.

LIMITATION :

The Applicants further declares that the subject matter
of the instant application is within the limitation prescribed
under Section 21 of the Administrative Tribunal Act 1985.

FACTS OF THE CASE :
Facts of the case in brief are given below:

4.1 That your humble Applicant is Indian Citizen by birth

and as such he is entitled to get all the rights and privileges

guaranteed under the Constitution of India.



4.2 That your Applicant begs to state that that he is
working as Draftsman Grade - I under the respondent No.4
i.e. the office of the Superintending Engineer, Assam Central
Circle 1, CPWD, Guwahati —~ 21. It is to worth to mention here
that the applicant is drawing the pay scale of Chief Estimator
as per second ACP w.e.f. 09.08.99 in the scale of Rs.6500-
200-10500. He will retire from his service from
‘superannuation in the month of February 2006.

4.3 That your Applicant begs to state that the Applicant
belongs to North Eastern Region and he was appointed as
Draftsman Grade -II (Direct) on 16.07.1966. He was
transferred from Superintending Engineer, Assam Central
Circle 1, CPWD, Guwahati - 21 on deputation to office of the
Chief Engineer, Salal Hydro Electrical Project, Jyotipuram
(Raisi), J & Kashmir vide order issued by the Superintending
Engineer (Coord.) Calcutta Memorandum
No.21(87)/75/SEI/Coord./Cal dated 07.04.1975. He was
‘relieved from his duty on 07.07.1975 vide office
Memorandum No.21(9)/75-ACC/E-II issued by the office of
the respondent No.4. He was transferred from Salal Hydro
Electrical Project, J & K to Assam Central Circle 1, CPWD,
" Guwahati vide office order No.21(8)/79/SE 1 /Coord./Cal
dated 24.04.1979. He was promoted to the post of Draftsman
Grade - I on 22.02.1992 in the pay scale of Rs.5500-175-
9000/-. He was again transferred to Malda Central Circle,
West Bengal, CPWD vide office order
No.9(57)/Coord./GENL/697 Dated 18.05.1993 from office of
the Superintending Officer, Assam Central Circle 1, CPWD,
Guwahati and after serving at Malda Central Circle, West
Bengal the applicant was transferred to North Eastern
Region i.e. Guwahati Central Division in the year 1994.

Annexure - A is the photocopy of the office
Memorandum  No.21(9)/75-ACC/E-II dated
07.07.197S issued by the office of the respondent
No.4



Annexure - B is the photocopy of the office order
No.21(8)/79/SE 1 /Coord./Cal dated 24.04.1979.

4.4 That your Applicant begs to state that the Government
of India, Ministry of Finance, Department of Expenditure
granted certain improvements and facilities to the Central
Government Civilian Employees of the Central Government
serving in the States and Union Territories of North Eastern
Region vide Office Memorandum No.20014/3/83-1V dated 14-
12-1983. In clause II of the said Office Memorandum Special
(Duty) Allowance was granted to Central Government Civilian
Employees, who have All India Transfer liability at the rate of
Rs.25% of the basic pay subject to ceiling of Rs.400/- (Rupees
Four Hundred) only per month on posting to any station in
the North Eastern Region. The relevant portion of the Office
Memorandum dated 14.12.1983 is quoted below:

(iiii Special (Duty) Allowance: -

“Central Government Civilian employee who have All
India Transfer liability will be granted a Special (Duty)
Allowance at the rate of Rs.25% of basic pay subject to
a ceiling of Rs.400/- (Rupees Four Hundred) only per
month on posting to any station in the North East
Region. Such of these employees who are exempted
from payment of Income Tax, will however not be
eligible for the Special (Duty) Allowance, Special (Duty)
Allowance will be in addition to any Special Pay and for
allowances already being drawn subject to the
condition that the total of such Special (Duty)
Allowance plus Special Deputation (Duty) Allowance
will not exceed Rs.400/- (Rupees Four Hundred) only
per month. Special Allowance like Special
Compensatory (Remote) -  Locality Allowance,
Construction Allowance and Project Allowance and
Project Allowance will be drawn separately.”

(Y



The Govt. of India, Ministry of Finance, Department of
Expenditure vide its Office Memorandum No.F.No.11 (2)/97-
E-1I (B) dated 22-07-1998 continued the said facilities as per

recommendation of the Fifth Central Pay Commission.

Annexure - C is the photocopy of extract of Office
Memorandum dated 14-12-1983.

Annexure -D is the photocopy of Office
Memorandum No.F.No.11 (2)/97-E-II (B) dated
22-07-1998.

4.5 That your Applicant begs to state that he is saddled
with All India Transfer liability in terms of his offer of
appointment and with the said liabilities they have accepted
for All India Transfer liability as per their appointment letter.
It is worth to mention here that as per the said All India
Transfer Liability he was transferred to J & K and Malda,
West Bengal from North Eastern Region and he was reposted
to North Eastern Region from outside of North Eastern
Region. Therefore, the Applicant is in practice saddled with
All India Transfer Liability and in terms of Office
Memorandum dated 14-12-1983 and he is legally entitled for
grant of Special (Duty) Allowances. Accordingly the applicant
was paid Special Duty Allowance.

4.6 That your Applicant begs to state that as per Cabinet
Secretariat Letter No.20-12-1999-EA-1-1799 dated 02-05-
2000 it has been further clarified that an employee hailing
from NE Region and subsequently posted to outside of NE
Region and reposted from outside of NE Region to NE Region
will also be entitled for Special Duty Allowance.

Annexure - E is the photocopy of Letter No.20-12- .

1999-EA-1-1799 Dated 02-05-2000.

4.7 That most surprisingly the office of the respondent No.4
vide his impugned office order issued under letter No. Pay Bill
[ACC-1/05/1426 Dated 26.08.2005 wherein it is directed to

a



recover Special Duty Allowance from the applicant for the
period w.e.f. 7/2002 to 7/2005 amounting to Rs.54,284/-,
the recovery of the amount shall be effected from the month
of August 2005 to February 2006 (as the applicant is retiring
on Superannuation in the month of February 2006) on
monthly installment @Rs.7750/- per month from August
2005 to January 2006 and @Rs.7784/- for February 2006.

Annexure - F is the photocopy of letter No. Pay
Bill /ACC-1/05/1426 Dated 26.08.20085.

4.8 That your applicant begs to state that after receiving
the impugned order of stoppage and recovery of Special Duty
Allowance he immediately on 26.08.2005 filed a
representation before the Respondent No.4. The respondent
No.4 vide his letter dated 30.08.2005 rejected the
representation of the applicant dated 26.08.2005. In this
rejection letter it has been stated by the respondent No.4 that
it was a mistake by the authority regarding payment of
Special Duty Allowance to the applicant. Hence finding no
other alternative your applicant is compelled to approach this
Hon’ble Tribunal seeking justice in this matter.

Annexure - G is the photocopy of representation-
dated 26.08.2005 submitted by the applicant
before the respondent No.4.

Annexure - H is the rejection letter dated
30.08.2005 issued by the respondent No.4.

4.9 That your applicant begs to state that the Special Duty
Allowance paid to the applicant by the respondents
authorities itself after full satisfaction of criteria laid down in
different memorandum regarding payment of Special Duty
‘Allowance. After receiving the same the applicant spent the
said allowance in maintaining his dependent family members.
He has not obtained the said allowance by way of fraud rather
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the allowance was duly paid to him by the respondents
themselves. It may also be stated that the respondent No.4
has also admitted that they have committed mistake
regarding payment of Special Duty Allowance to the
applicant. Hence your applicant cannot be held responsible
for the mistake committed by the respondent authorities.
Therefore, the applicant cannot be held responsible since he
has no hands in the matter of sanction or discontinuation of
Special Duty Allowance, when the authority paid the Special
Duty Allowance to the applicant and he has spent the same
as such question of recovery does not arise for no fault of
applicant. Moreover, it will cause great financial hardship to
the applicant if the same is allowed to recover from the
applicant. The applicant has not committed any fraud in
receiving the Special Duty Allowance. Therefore, the
impugned order is not sustainable in the eye of law.

It is further submitted that the applicant is likely to
suffer due to discontinuation of the Special Duty Allowance
as he has fulfilled all the criteria laid down in various
memorandums and judgment & order passed by this Hon’ble
Tribunal.

4.10. That your applicant state that the respondent has
already deducted Rs.7750/- from the pay- bill of the applicant
for the month of August 2005. As such it is now necessary for
the applicant for seeking an interim order from this Hon’ble
Tribunal for stay of impugned recovery order dated
26.08.2005 issued by the respondent No.4.

4.11 That your applicant beg to state that recently this
Honble Tribunal vide its Judgment and order dated
31.05.2005 passed in O.A. No. 170/1999 and other series of
cases held that an employee belongs to N.E. Region and
subsequently posted to outside the North Eastern Region and
again he is reposted to North Eastern Region, he will be
entitled for payment of Special Duty Allowance.
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5.

The applicants crave leave of this Hon’ble
Tribunal to refer to and rely upon a copy of the
said Judgment at the time of hearing of the
instant case.

4.12 That your Applicant begs to state that he has fulfilled
all the criterion laid down in the aforesaid Memorandum
regarding payment of Special Duty Allowance, hence the
Respondents cannot deny the same to the Applicants without

any justification.

4.13 That your Applicant begs to state that similarly situated
persons are enjoying the same benefit without any
interruption, as such the action of the Respondents is
arbitrary, malafide, whimsical and also not sustainable in the

eye of law as well as on facts.

4.14 That your Applicant submit that there is no other

alternative remedy and the remedy sought for if granted

would be just, adequate and proper.

4.15 That this application is filed bonafide and for the cause

of justice.

GROUNDS FOR RELIEF WITH LEGAL PROVISION:

5.1 For that, due to the abové reasons and facts, which are
narrated in details, the action of the Respondents is prima
facie illegal, malafide, arbitrary and without justification. As
such the impugned order dated 26.08.2005 is liable to be set
aside and quashed.

5.2 For that, the Applicant is practically having All India
Transfer liability and as such, he is legally entitled to draw
Special Duty Allowance as per various office memorandums
in this regard. As such the impugned order dated 26.08.2005

is liable to be set aside and quashed.



<

5.3 For that, similarly situated persons who are working
under the same Ministry have been granted the Special Duty
Allowance but the Respondents are not giving the same relief
to the instant Applicant. The actions of the Respondents are
bad in the eye of law and also not maintainable. As such the

* impugned order dated 26.08.2005 is liable to be set aside and

quashed.

5.4 For that, sifnilarly situated persons have already
granted this relief by this Hon’ble Tribunal.

5.5 For that, being a model employer the Respondents
cannot deny the same benefits to the instant Applicant, which
have been granted to the other similarly persons. The
Respondents should extend this benefit to the Instant
Applicant without approaching this Hon'ble Tribunal. As such
the impugned order dated 26.08.2005 is liable to be set aside
and quashed.

5.6 For that, it is unjust to discriminate among the
employees who are similarly placed in the same ministry and
also it is not proper to insist on every aggrieved employee to
approach the court of law when the cause of action is
identical. As such the impugned order dated 26.08.2005 is
liable to be set aside and quashed.

5.7 For that, in receiving the Special Duty Allowance the
applicant did not commit any fraud or misrepresentations
and as such he is not responsible for grant of the Special
Duty Allowance by the authorities.

5.8 For that, applicant is legally entitled to payment of
Special Duty Allowance in terms of the various judgments of
this Hon’ble Tribunal.

5.9 For that, in ahy view of the matter the action of the
Respondents are not sustainable in the eye of law.

4



7.

8.

10

The Applicants crave leave of this Hon’ble Tribunal
advance further grounds the time of hearing of this instant

application.

DETAILS OF REMEDIES EXHAUSTED :

That there is no other alternative and efficacious and
remedy available to the Applicant except the invoking the
jurisdiction of this Hon’ble Tribunal under Section 19 of the
Administrative Tribunal Act, 1985.

MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE
ANY OTHER COURT:

That the Applicant further declare that he has not filed
any application, writ petition or suit in respect of the subject
matter of the instant application before any other court,
authority, nor any such application, writ petition of suit is

pending before any of them.

RELIEF PRAYED FOR :

Under the facts and circumstances stated above, the
Applicant most respectfully prayed that Your Lordships may
be pleased to admit this application, call for the records of the

case, issue notices to the Respondents as to why the relief

and relieves sought for the Applicant may not be granted and _

after hearing the parties may be pleased to direct the
Respondents to give the following relief (s) : -

8.1 That the Hon’ble Tribunal may be pleased to set aside
the impugned office order No.Pay Bill/ACC-1/05/1426 dated
26.08.2005 (ANNEXURE - F).

8.2 That the Hon’ble Tribunal may be pleased to direct the
respondents to continue the payment of Special Duty

Allowance to the applicant.



9.

10.

11.

12.

11

8.3 To Pass any other relief or relieves to which the
Applicant may be entitled and as may be deem fit and proper
by this Hon’ble Tribunal.

8.4 To pay the costs of the application.

INTERIM ORDER PRAYED FOR :

During the pendency of this application, the applicant
most respectfully pray for the following relief : -

9.1 That the Hon’ble Tribunal may be pleased to stay the
operation of the impugned order issued under office order
No.Pay Bill/ACC-1/05/1426 dated 26.08.2005 (ANNEXURE -
F} till disposal of this Original Application.

THIS APPLICATION IS FILED THROUGH ADVOCATE.

PARTICULARS OF 1.P.O.

LP.O. No. :- 206- 126856
Dgte of Issue = 20 _qﬁ,_ 05
Issued from :- G 50 )
Payable at :- - 0
6 M/)LLQA‘ ‘
LIST OF ENCLOSURES:

As stated in Index.

Verification ...cceeeevvnveene.
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VERIFICATION

I, Shri Akan Kumar Dutta, Son of Late Sistu Ram Dutta,
Draftsman, Grade - I, Office of the Superintending Engineer, Assam
Central Circle 1, Central Public Works Department, Guwahati - 21,
aged about 59 years do hereby solemnly verify that I am the
Applicant No. 2 of the instant application and I am authorized by

- the other applicant to sign this verification. That the statements
made in paragraph ‘ / ..

prgsih befy Gz, boS 019, 40,4y 2, 45
are true to my knowledge, those made in paragraph Nos. g, -

ZV 6 . £ 2) ‘Zf oy
b, /1( 7, 4 %,  are being matters of record are true to my
information derived therefrom which I believe to be true and those
made in paragraph S are true to my legal advice and the rests are
my humble submission before this Hon’ble Tribunal. I have not

suppressed any material facts.

And 1 sign this verification on this the & T . day of
September 2005 at Guwahati.

Wi feoos

DECLARANT
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No 20014/2/83/B v
" Govérnmient of India
Mlmstry of Fmance

QFEIQE MEMQI_I AN DUM

,(.n,‘v_ o e

Sub.: Allowances and fncdmcs for civﬂums -employees of the Central Government

scrvmg the States' and Umon Tcmtones of North Eastern chlon improvements
thereof. e :

The need for atimctmg and rewmmg the semccs of competent officers for service
in the North Easten Reglon compnsmg the States of Assam, Meghalaya, Mampur

_ 3
~ Nagaland and Mlz,oram has been engagmg t}me attentlon of the govcmment for some time.

N

! ‘ ' | l ’ ? ’
e ANNEXURE :—;@;

The Govemment had:« appomted a Commxttee ‘tnder the Chairmanship of Secrétary, .

" Department of Pcrsonncl and Aﬂmmmtrqhve Rcforms to review the existing allowances

*& Administrative Rcforms to re\new the ex:sung allowanccs and facilities admissible to .

the various catcgoncs of than Central Government employees serving in this

Region und to suggest suitable: 1mprovcmcnts The recommendations of i€ Commiitieé ™

have b(.cn carefully considered by 1hc Govcmmcm and the President is not plca'«.d to
decides as follows:« S

i) Tenuge gfpoqt;'ggzdcggmtigg
There will be a ﬁxed tenure posting of 3 years at a time for Officers with service

of 10 years of less and of 2 years at a time for Officers with more than 10 years of
service, pcrxods of leave. Trammg ete. in the excess of 15 days per year will be exc]udt.d
in counting, the tenure perlod of 2 13 years. Officer on completion of the fixed tenure of
service mentioned above may be, considered for posting to a station of their choice as far
as possible, |
~The period of deputation-of. the Ccmtral Government Employces to the station /- Wnum
territories of the North- ].,uqtcm, Region will generally be for 3 years which «can . be

exiended in - exceptional- cu‘aeﬁ in 'mti g,ancim o publies. servics an well. an whei e
- employee concern in prepared to stay longer. The admissible doputation alfownnee will

~ also continue to be paid during the petiod of deputation so extended.

- .

9

'ANNéKuQE -C



ining- abroad and_special mention in

XXX KKK KRR KKK KKK KKKKKKKKKKKKK KKK KKK KK KKKKKKKK

ii))  Central Govemment lemn employees 'who have all India transfer hablhty will
be granted a special (Duty) AJlowance at the rate of 25 percent of basic pay subject to
' any ceiling of Rs. 400/ per month 6 ,po_'tmgs‘“to any station in the North Eastern
Region. Such of those cmployceq who arc cxcmptcd from payment of income tax will,
however, not be eligible for lhls Spccxal (Duty) Allowancc Spccml (Duty)

Allowance will be in addition to any specml pay and. pre dcpuumon (Duty) ‘Allowance’
_f-'nlruxdy being drawn subjeot o lhc OOﬂdllIOﬂ that the total of such Special (Duty)
~ Allowance plus spccml pay/depulatlon,@uty) Allowanoe will not exceed Rs. 400/- p.m.

“Special  Allowance  like Spc,om ; Compcnﬂutx)ry (Remote  Locality)  Allowance,
~ Construction Allowance and Projéct. Allow:mce w111 bc druwn scpamtcly

Sd/- ethble
JOINT sr:um ARY TO THE GOVERNMENT OF JNDIA

'-/

1) an’
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o : LNNE’X\&RE
- o ANNEXURE =

Government of 1nd1a
Mmlstw of Finance
Department of Expendjture
AR r New Delhi dated July, 22, 1998

Subjeet Allowances - and Spccitil-iciliticé for Civilian Employees of the Céntral.

-

Government serving _in the States and Union Territories of the North

Easten Region and in the Andaman--ond Nicobar and Lakshadweep

(houps of Iuland . Rocommcndnhon of the Fifth = Central Pay
-Commissiofi, '

With a view to attractmg and rctmnmg competent oflicers for serving in
the North Eastem Reglon compnsmg of the territories of Arunachal Pradesh, Assam,

Manipur, Mcghalaya, Mizoram, Naguland and Tnpura orders were issued in this

- Ministry’s O.M. No. 20014/3/83-E IV dated Dccembcr 14, 1983 extendmg s cerldin

~ allowances and other fac;htlcs

,w;llxan Central Government employees serving

in this region. In terms of paragraph 2 thcreof, these otders other than those contained in -

. paragraph l(w) ibid were alqo w app]y mulalis mulnndm to the Civilian Central

Government cmploywq postcd to !hc Andaman &N:cobm Islands. These were further

this Ministry’s  O.M." of evert namber dated march 30, 1984. The sllowances and

facilitics were further liberalized in this Ministry’s O.M. No. 20014/16/86/5.1V/E.11(3)

 dited December 1,1988 and were also extended to-the Central Government-

posted to the North Eésﬁmn Cbunéﬁ when stationed in the North Eastern Region.

2.

qugge%ting further iiﬁproircment‘s' in the allowances and facilities admissible (o the
Central Government cmployccs mcludmg Officers of the All India Scrvrc«.q posted in the

North Eastern Region. They have further recommended that these may also be extended

o the Central (lnvunmont cmp!oyco‘i moludmg Officors of tho All India <IQnyioes,

posted- in Sikkim., lhc rccommcndnhom L of the Commmmon have been considered l)y the

--«;;—.

Covernment and llu, Prumlu W plcnscd{to decido us follows: -

(1) lenurc of Poqtmg/l)cputntlon]

Tha provigions m regord 1o, tmum postmg,/depmnhon contamod in ﬁns

- extended to the Ccntml Govcm{mcntﬁ employees poqu,d to the Lakshdweep Inslunds i in-

The Fifih Central pay Commission have made certain recommendations -

Mm1stry s O.M. No 20014/3/83 EIV dated December 14 1983, read

© o aesd O PP e PIY TETONIN S

1 werwrm e — e

employesi— e



(i)

(ii1)

-— - L e——
R R R

with OM. No. 20014/16/86-E.1(8) dated Docembor 1, 1988, shall

continue (o be ,applicabl'o. S

Weightage for Central Deputationfi‘ faining Abroad and Special Mention

- in Confidential Records The provmom contained in this Ministry's O.M.

No. 200014/3/83, EIV date Deoember 14, 1983, read with O.M. No.

20013/16/86-E.11(B) 'dawd Deocmber 1, 1988 shall continue to be

applicable. i ’

|

Special (Duty) Allowdnce

Central Government C:vulmn Pmp]aycw having an “All Indiu lr_:mqh,r
Liability” zmd poqlud to the apcclﬁcd Territories in the North I.thL.m v
Region shil bc granwd lhe Specml (Duty) Allowance at the rate of 12.5
percent of their Basxc pay as prescnbcd m this Ministry’s Q.M. No. |
20014/16/86-E.1V/E.1I(B) dated. Deoember 1 1988 but without any ceiling
on its quantum. In other words, ﬂle c,cxhng of Rs, 1,000 per month
currently in force shall no longer be apphcablc and the condition that the
aggregate of the Special (Duty) Allowance plus Special Pay/Deputation
(Duty) Allowance, if any, will not exceed Rq 1,000 per month shall also

be dispensed with, Other terms and conditions govering the grant of thig

Allowanco shall, howover, continue to be applicable.

In terms of the orders in this Ministry’s O.M. No. 20022/2/88.1.11313)
dated May 24, 1989, Central Government Civilian employees having an

- All India Transfer Liability” and posted to serve in the Andaman &

Nicobar aud Lakshadweep Groups of Islands are presently enutled to an
Island - Specm} Alrlowance at varymg rates, m dieu of the Specla] (f )uty):

Allowance admxsqxble m the North-Eastern’ Reglon This Allowance shali -

continue to be admmiblc to the specified category of Central

(Jovcmmént employées at the-same Tates as prescribed for the differenlt 77

-specified arcas in the Q.M. dated may 24, 1989, but without any ceiling

on-ity quunmm This A]Iowunccq shall also henceforth be 1crmcd as Island
Special (Duty) Allowance. Separate orders in regard to this Allowance

have been issucd in this Ministry’s Q.M. No 12(1)/98-E.11(8) dated Nniy
17.1998.

éw S



'/-.\(“;'m;tion is alyo invi'.uﬁ(i? it 1his connection to the clarificatory  orders
wnlmmd in this Mxmstry 8. O.M. No.11(3)/95-E.11(13) dated January 12,
19)6 wluoh shall czonhmw to be applicable not only in respect of the
Central Govemmcnt employoes posted to serve in the North Eastern

~ Region but also to those posted to serve in the Andaman & Nicobar and
Lakshadweep Groups of Islands.

Xxxxm{xxxxxxx)O(xmdm%xmmocxxxxxxxmxxxxmxxxxxxxxxxxx
xxxxxmxxxxmmxmoorxxxxmbobcxxmxm“xxxxxwxnmxmxxxxxxxxx
3. The President is also p]cmcd to decide that these orders, in so far as they

relate to the Central Government emplovc,cs posted in the North_--_J Tnstern o

Region, shall also be upplxcab‘lc mulalis mulandis to the Civilian Central

Uovernment Employees, including Olficers of the All lndm Services, poste! m
Sikkim,

4. These orders will take effect from August 1, 1997,

5. In so far as _persons qcrvmg in the Indmn Audit and Accounts Department

are concemed, the‘;e orders issued after consultation with the Comptroller and
Auditor General of Indxa ‘

6. ‘Hindi version will I‘olvlcv)w_.‘ |
Sd/-
(N. SUNDER RAJAN)
Join{ Secrelary fo the Government of Indig——— -

To

All Mmmmes / Dcpartment of the Govemmem of India (As per slandard
Distribution List) '

Copy [(with usual. number of spare copies) (forwardf:d to C&AG UPSC, etc.(As
per standdrd Endorsement Lm)]

Copy also forwarded : to-- Clr*éf Sccretary,

‘Andaman & Nicobar Islands and
Admm1slralor, Lakshadweep.. .
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Annexurc- &ik hat

ANN BEXURE -F

- ' . Cabinet Secretariat

B (E.A.Scction)
; Jor A

Subject i - }g 'éppcial (Duty) Allowance for Civilian employees
SR . Government- serving -inthe State and Union

! ! :
: rn Reglon - regarding.

of the Central
G Territories of North
' Easte
I L T
. : ' ‘: «'- ' t ) . . .
1. SSB Dif‘oclormo may kindly rofor to their UO No. 42/SSBIATI99(18)- 2369 dated

31.03.299_9: on the subject mentioned above.

Rk ' o

et - ol PP

Tho pointsof doubt raised by ssp in their UN No. 42/SSB/AT/99(18) - 5282 /
PRt );

FAn
o dated 152.9l}999 have been examined in consullation with our Integrated Finance
- . TR '

and; Mmmtry of Tinance (Department of Tixpenditure) and clarification to the
t :,w:%nu.‘;”‘..‘: w¥ .

[ -
'

FE Y

Vo ‘x‘““

’ .l’ "N ! ) . . . . . . .
poinis doubl is given under for informalion, guidance and necessary achon :
¢ R . P

b
o

The Hon'ble Supreme Court in their Judgment
dolivered on 26,1196 in Writ Petition No. 794 of
1996 held that civilian cmployees ‘who have All
India transfer liability are entitled to the grant of
SDA on being posted to any station in the
N.E.Rcgion from oulside the region and in the
following  siluation whether a  Central
Government employee would be cligible for the
grant of SDA keeping in view the clarifications
issucd by tho Ministry of Finance vide their w0
No. 11(3)/95.L.11(1) dated 7.5.97 S
A person belongs 10 outside N.E.Region but he is | No
appointed and on first appointment posted in the

N.E.Rcgion after sclection  through dircet

©+ Lrecruitment bascd on the recruitment made on all |

India basis and having a common/centraliscd

| goniority List and All India Transfer Liability.

b). ; | An cmployee hailing from the N.E.

gelection on the basis of an All India recruitment

test and borne on the Centralised cadre/service

| conunon geniority on  first appointment

posted in the N.E.Region. He has
Transfer Liability.

and
also All India |

epion | No

et e et

was
cmployee based

i) An  cmployce belongs  to  N.ILRegion
'| appointed ag Group “C” or “D"

No




prale

on local recruitment when there were no cadre
rules for the, post! (prior to grant of SDA vide
Ministry.iof | inance OM No. 20014/2/83-L.IV
dated?1412.1983; and. 20.4.87 read with O.M.

200141 6/86ET(B). dated ~ 112.1988) ~ but

- 'subsp_quq'_gg);',#ql_q} post/cadro was centralised with

comupon,¢* -seniority ', list/promotion/All India

| Transfeg/Liability ctc.on his continuing in the
.| N.E{Region though they can be transferred out to’

1| any;place outside the, NE Region having All India
| ‘I'ransfer Liability. '

An - employce belongs to N.E.Region and
subscquently posted outside N.E.Region, wlicther

he will:be cligible for SDA if posted/transferred
to' N.E.Regjon. He is also having a common All
India seniority and All India Transfer Liability

An _employee hailing from NE Region, posted to
NE region inilially but subsequently transferred
out of NE Regjon but reposted to NE Region afler
sometime serving in non NE Region

% tog!
.ffAlll".- Indias;Transter Liability will be by applying

Tho MOF, Depit. Of Expdr. Vide their UO No.
11(3)/95-E.1I(B) dated 7.6.97 have clarificd that a
mero clause in the appointment order to the cffect
that;. the " person concerned is  liable 1o ‘be
transferred -anywhere in India does not make him

;‘ ol ;’c'liéﬂ)lc,‘;fgit,- the grant of Special Duty - Allowance.
i;*'|' For;determination of the admissibility of the SDA

§

anyj;Central. Govt. Civilian cmployccs having

'tests. (a) whether recruitment to the Servic/Cadre

Y+ I /Post:has been :made on. ‘Al India -basis (b)

" "}l whether promotion is also done on the basis of

All India Zono of promotion bascd on common

| seniority for the service/cadre/post as a whole (c)
in the;casc of SSB/DGS, i there is a common

rocruitment system made on All India basis and
. promotions are also ono on the basis of All India
Common Scniority. Bascd on thc above
‘criteria/tests ,all cmployees recruited on the All
.India, basis and having a common scniority list of

In case the employee
hailing from NE
region is  posted
within NE Region he
is not entitled .to
SDA till he is once
transferred out of
that Region

SSB/DGS have authorised payment of SDA to

| otho cmployces. hailing from NE Regjon and’

posted within the N.E.Region while in the case of ’

others, the DACS have objected payment of SDA

k- (4e+ " All India basis for promotion ctc. are cligible for
“u | the grant of;SDA irrespective of the fact that the
Lk i1 | cmployee hails from N.E.Region or posted to
| NUE.Region from outsidc the N.E.Rcgion
Vi), | Based on point (iv) above, some of the units of It has already been

clarifiecd by MOF
that ‘clausc in the
appointment  order
regarding All India

&)

e

i
!
\
!
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i1 | promotion .of All India Common
M) ha\’/'ipg b_cqxl"sgﬁsﬁcd .are
i 4 Eligible for the grant of SDA -

i 1o employces hailing from NE Region and posted
- %) within the NE Region irrespoctive of the fact that
i vtholr transfor liability “is Al India Transfer
i d i Liability or. otherwise. In such cascs what should
nif the 'norm for payment of SDA i.c. on fulfilling the
i St criteria of " ANl India Recruitment Test & (o
PR

all the employces

Seniority basiy

transfer Liability
docs not make him
cligible for grant of
SDA A

Atk . Whether the. payment made to
4 S ITL Y

j N.ERegion with effect

some employees
| hailing frarh NE Region and posted in NE Region
1 bolirecovered after 20.9.1994 jo. the date of
JlSUE | docision of the Hon’ble Supreme Court and/or
i - whether the payment of SDA should be allowed

T 241 to fall cmployees including those hailing from

from the date of their
appointment if they havo All Indin

Transfer | that  the payment
g Liability and are promoted on the basis of All | made to the
Vi | India Common Soniority List, incligible  employec

The payment made
(o employees hailing
from NE Region &
Posted in NE Region
be revered from the
date of its payment,
It may also be added

haiing from  NIZ
Region and posted in
NE region © be
recovered  from  the
date of payment or
after 20th Scpt., 94

LESTa RIATE

& Socretariat vide Dy, No,

¢
| This’ issues with the concurrence of the Finance
!

whichever is later. .

Division, Cabinct

1349 dated 11.10.1999 and Ministry of Iinance
- (Expenditure)'s I.D. No. 1204/E.1X(B) dated 30.3.2000.

r——

— ey
A a——

y T 1 Sd/-
oo ] f B Ulegible
ST S X (P.N.THAKUR)
R R ) d DIRECTOR(SR)
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T L SRS Dedi, Direstor ARG !
ca e 205 Shd RP. Kureel, Dircctor, SSB
4 30 Big(Retd)G.S. Uban, IG,SFF
o5 4, ﬁ Shri S.R.Mehra, JID(P&C), DGS
P 5. % Shri Ashok Chaturved;, JS(Pers), R&RAW,
o 6. -+ ShiB.S.Gill, Director of Accounts, DACS
7.  Shi J.M.Mcnon, Dircctor Finance(S),Cab. Scelt,
8

~Col. K.L. Jaspal, CIOA, CIA

Cab. Scctt, UO., No. 20/12/99-LA

-1-1799 dated 2.5.2000.
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Government of India
Office of the Su'pc-rintcm.ling Kngincer
Assam Central Circle-l,(f.l’.W.l).,
Guwahati ~ 781 021

No.Pay BUl/ACC-1/05/ 1Y 24 ‘Dated,Guwahati the - Zgg/dy v
‘ Office Order —

Subject:- Recovery of payment made towards Special(duty) |
Allowances in respect of Shri /\.K.Dnlln.l)ral'lmnun..(ir:vsg_!cyl_ _

,/\n.:umpxmtw()l'A;RS'.54,"2‘84/-(Ru’p‘cps ity four thousand (W0
hundred & cighty four) only was paid 1o Shyi Akan Kamar Dutta, Draftsiman,
Crrade-] ACCLCPWD, Guwahali on account ol Special(Duty) Allowances we [
772002 10 7/2005. ) -

As the trihsler liabilitics of Draftsman, Grade-1 are nol on Al
India basis and their reeruitment and transfer e regionalized  In accordmnee with
GoveLolIndia’s ()r‘(.l_er'; any civilian employees having all Indiq Transfer lability on
posting 1o any station in the North-Eastern Region from oulside (he Region is . -
cligible for drawal ol Special(Duty) Allowances. : L

As payment made to Shri A.K.Dutta.Dra fisman.Gd lan-secomt-ofmmm— -
CSOATITTR Wdmissible 1o him for the period w.e.l_7/2002 16 772005 amounting 1o
R 54 284/ (e recovery of the amount shall ho clieeted from the mond, of -
August/i2005 1o Februarh/2006 (As Shrii Dutta,D/Man-] I retiring on

superannuation in the m,On”TOrI-"Chl'l,léll‘h/z()()()) monthly instalments as under -~
- / ’

L) From August/2005 (o Januz‘xry/2()(,)6 (@ Rs.7750/-per month
2) February/2006 @) Rs.7784/- '

v'/"

-

Stuperintending Fogineer

Copy (o=

By The ('hicl"_!inginCcr(N'lT/.)f’I’W!')‘ (‘lczlvc":‘;\("n!(m_yﬁv’:i'Im);,;—'?‘)f%()()f%,1"' Gl
2) The Pay &‘1/\ccuun!s"(v)1'ﬁccr,(fl-’iWD(le%),ShiH()ng-l, A o
3) The Bill Clerk/ACC-1 in duplicate.
\/f‘l/)/@l'ﬂ'i /\.K.l)ugizl,Dr;i'f'l'.s:nmn,('f}rad'c-l,/\(,'C:‘l.g

Supcrin(unling Engincer




“appotntment offer it is clearly mentioned that as and w

“serve here and drawing SDA on promation fo the higher grade i

bty

notanise untib Court of Taw gives

;o A

The Superintending Fngineer
Assam Central Circle Nol
CULWLDLL Gowahiaii 21,

Subject:- Recovery of payment made tovx'/é_rds special duty allowances in respect of
' . Shri ALK, Dutta, Draughtsman Gr.I
Sir, : _
Kindly refer your Office Order No. Pay bil/ACC-1/05/1426 di. Guwahati the, 26"

Auigust. 2005 on the subject. y

’ ° . - L |
The Special (duty) Allowance w.e.f, 7/2002 (o 772008 have been paid 1o the undersipicd

e mithority and nat on my personal request, Sir, the nerenr mnount which v have
Smemtioned  shall not be dedneted untit and unless the cose s

s decided by the Cential

~Administrative Tribunal(C.A,TY, Sir. being a Central Govi. Emplovec | have every liheity 1o
Spretestagninst thie order nd shndl nhide by s per the decision of the-Conret ol Liw apelbs ont iy
oders T s context, ke toomention that i 1 nm notentitled Tor SHA then why | hive e

allosved 1o deaw the SDA since 72002 till-now, 1 is also (o he mentioned here that I have been
pranted 2" ACP weelf 9.8.99 in the Scale of 6500-200-10.500 in the scale of Chiel Estimator,
2 A

The post of CULL s regarded by you having All Indin Fratister Faability, Sivo 1w trme gl
from Guwahati 1o Kuslunitj for services and also | was lransferred from Guwahati (0 Malda on
public interest. It was done due (o the fact that 1 have ali india Transfer Hability. In the

hen required | may be transferred 1o any
place o duty all over India.

Itis also (o be mentioned  from the appointment criteria of (he cmployees who did o

Coonappointment criteria they
sealso petting the incentive ¢ven though they were nat entitled carlicer 1o their promotion having
o transter liability afl over India.

toes theretore veqoested that the final decision miny be mnde alter it i deciled by the
Comtol law i the CAT. My SDA is considered in the pay scile of Chiel Bstimator under ACTS

and notin the pay seale of 1D man G| Al present and the appeadation with A Tndin e fir

Fovaihe oty thatadlowed me o denw the SHA and henee question of deduction do,

. P . . i K
s the order and Gl then it is requested to Kindly continue the SHA
. CiNy . . . - i . . :
and oblige. N A v

e i £, oaned
INEEN . HEN R

Thanking you

‘ ‘ Yours(' Wully,
oo . A

) w}"‘i/c\.-

wtia)

e (a2

L a/(a

ACC-I/CPWD

D manCird o

\ ¥ U
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\ Governmentof India
Office of théSHperintcuiding Engincer
| Assam Central Circle-] )
- o CPWD,Guwahati-21. |
- N().PakBi“//\CC-[/OS/ I 1—1 t?“,?, . D{-][cd)(juwah;]i.v[hc 30" g‘ 0§~

. To

Shri A.K.Dutta,Draftsman,Grade-1, |
“Assam Central Circle-l,

CPWD, Guwahati- 781 021,

Subjecti= L Recovery of payment made towards Special(Duty) Allowanceip— - S
g respect o Shei Akon K umipr Dyt Deaftsman, Girnde-|

- Relt- Your letler dated 26-8-05 -

In reference to your above cited letter on the subject, the line-wise replics of”
this office are furnished as under - _ v
- D Not disputed. The same authority has decided that it was not payable (o you.

) It isagreed that you are at liberty to challenge the order and are bound (o
“follow the decision of the Court of Law, but this office is not bound to waijt for such a
- decision before implenienting its_‘(Jccli:Sidlj‘_‘si."- e .
3 [t was o mistake. M_&_)reov‘e'r, “Chicf l;inginécr(NI?ZZ),CPWD Office has
opined now that Dralftsman,Grade-1 have Regional posting. v

iy tis not disputed tha you have been granted 2™ ACE which cauales (o the

- pay seale of Chief Estimator and the post of Chiefl Estimator carries “All India Transler

habilities™ It is however,. informed that .irrespective of ™ ACP, you hold lien ax
“Detsman, Grade-] and not Chiel Lstimator, therefore, Chiel Estimator's Recruitiment
Rules cannot be extended to you. '

5) - Transfers were effecicd as per transfer policy prevalent then based on the
~delinition of Region at that point of time. You were posted to. Kashmir_on deputation-an

“your reckoning and Malda is,within the same Region. It is therefore, clear (hat your posting |
have been regional so far except for deputation to Kashmir, which was on your choice.

0) - s already a settled issue thal mere mention in appointment letter is no
“sulficient | the posting should be speaking of all India transfer liabilitics which is not so in
your casce, ' |

7) The provision docs not grant any relief (o you.

n light of above.., your request (o defer the recovery of over-payment;on
ACCOunt ol SOA s herehy rejecled. . : : '

TR : REENEN

B L UYL N g AU

. .;«(.,,,
. . AL
Sup(:l'mt(fn(lmg f‘,ngmccr
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH

Eg 1HE [0S %)
IN THE MATTER OF :

O.A.No. 231 of 2005. g

B

-t <

Shri Akan Kr. Dutta . ;:;'

QR 2

...Applicant Z?

£y
- Vs- oS
. e 5
The Union of India & Ors. ga
's <

....Respondents
- AND -

IN THE MATTER OF :

Written statement submitted by the respondents

No. 1to 3.

WRITTEN STATEMENT

The humble answering respondents submit their

written statements as follows :

Gfblchiwi\/ ’I%o(e_ctd\»fa,gr\eqmew ‘\e\W\V\B

1.(a) That 1 s

Qr-qt 40 peang

and respondent No. &t in the abowe case.

I havza. gone through a copy of the application served on me and hawe
understood the contents thereof. Save and except whatever is specifically
admitted in this written statements, the céntentions and statements
made in the application may be deemed to have been denied. I am
competent and authorized to file the written statement on behalf of all
the respondents.

(b}  The application is filed unjust and unsustainable both on facts and
in law.

© That the application is bad for \_\non—joinder of necessary parties and

misjoinder of unnecessary parties.

ent, Circ[e No-
abatiapg

" GU’!!

rPwn

/hf‘bAé/l\,v—bl- //A e
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(d) That the application is also hit by the principles of waiver estopel
and acquiescence and liable to be dismissed.
(¢ That the any action taken by the respondents was not stigmatic

and some were for the sake of public interest and it cannot be said that

‘the decision taken by the Respondents, against the applicant had

suffered from vice of illegality. |

2. That with regard to the statements made in_parag:faphS, 4.1, 4.2,
47 and 4.8 of the application, the answering respondents do not e;dmit
anything except those are in record. |

3. That with regard to the statements made in paragraph 1 of the
application, the answering respondents beg to submit that it is not
denied that the respondent No.4 has initiated recovery of Special Duty
Allowance which W‘;:ls not due to the appﬁc@t and has bs‘mpped paying
Special Duty Allowance (SDA} since August 2005. ’The acﬁon of the
Respondent is not violative of Government of India, Cabinet Secretariat
letter No.20/ 12/99-EA-1-1799 dated 2.5.2000 even though it does not
apply to CPWD and i§ case specific for 'SSB only. ’I‘he Respondents
reserve their rights to méi(e theit submission in respect of Hon'ble
Tribunal judgment passed on 31.5.2005 in O.A. No.170/ 1999 and other
series of cases is as much as they apply to the instant case as the said
judgment have not been filed by the applicant alongwith the Writ. It is
denied that the matter is within the jurisdiction of the Hon'ble Tribunal.
The Hon’ble Tribunal’s intervention has been sought against the
decisions of the Respondent No.4. The applicant has so far not appealed
against the decisions of the Respondent No.4 to Respondent No.3,
Respondent No.2 and Res;p;)ndent No.l having hierarchical control in

ser@um over Respondent No.4. The appeal before the Hon'ble Tribunal



'is therefore premature and deserves to be set aside with the direction to
the app]icént to freeze the departmental chénnels.

4. That with regard to the statements made in paragraph 4.2 of the
application, the answering respondents beg to submit that the applicant
is working as D/Man Gr.I in the office of respondent No.4. The applicant

has been granted pay scale of Re.6500-200-20500 under Assured Career

Progression {ACP) Scheme on completion of 24 years of service, which is

next pay scale in hierarchy of cadre of applicant. Grant of ACP is purely
financial upgradation in existing hierarchy and is not a promotion. The
benefits under ACP do not coﬁfer designation, duties and responsibilities
of higher post. The transfer liability is remains same as that of post held
and is not governed on the hasis of scale of pay enjoyed. Therefore, the
applicant remains D/man Grade I and mnot as Chief Estimator
irrespective of grant of ACP in the pay scale of Es.6500-200-10500f - as
per clarification issued by Ministry of Personnel, Public Grievm;ces and
Pensions (DOPT) vide No. 35034/ 1/9A-Estt.{D Vol.IV] dated 10.02.2000
(Annesure A). The applicant’s submission with respect to his enjoyment
of Chief Estimator’s scale, are therefore of little relevance in so far ag
‘application of tests for drawal of SDA is concerned.

5. That with regard to the statements made in paragraph 4.3 of the

application, the answering respondents beg to submit that it is denied

that the applicant was transferred on deputation, in fact the applicant |

Was‘;:;;l},— relieved on deputation. Similarly on completion of deputation
term, the applicant was repatriated back to the parent department but
was never transferred. Superinténding Engineer {Coord) issued the order
of transfer upon repatriation. Therefore, the Respondents deny that the
applicant was transferred to and from Salal Hydro Electric Project. Such

foreign/ deputation service from parent department cannot be attributed



as transfer. The transfer to Malda is however accepted. The same was

. . e
within the service condition of the applicant which restrict }ﬁs&ia‘bi]ity to

the state of Aésam, Arunachal Pradesh, Mizoram, Nagaland, Meghalaya,
Tripura, Manipur, Sikkim, West Bmgal, Bihar, Jharkhand and Orissa
only. Posting liabilities to these States do not confer All India ‘Ser‘vice
Liability to the applicant. Th’e.refpre, transfer to and from Iﬁalda does not
change the status of the ap;gﬁicant is so far as drawal of SDA is

concerned.

6. That with regard to the statements made in paragraph 4.4 of the
application, the answering respondents beg to submit that they have no

' comment as it is a matter of record. But they do not apply on the

applicant as he hails from the same fegion and has limited regioﬁal
transfer Hability. |

7.  That with regard té the statfemmts‘ made in parégraph 4.5 of the
application, the answering respondents beg to draw thé attention on the
judgment of Honble Supreme Court delivered on 20.9.1994 (in Civil
Appeal No.3251 of 1993 in the case of Union of India & Others Vs. Sri

S.Vijaya Kumar & Others) wherein the Hon’ble Supreme Court was

pleased to decide that Special Duty Allowance would not be payable -

merely because of a clause in the appointment order relating to All India

Transfer Liabilities. The applicant was never transferred to J&K. He

proceeded on deputation to J&K. The applicant’“}as transferred to Malda
under limited regional transfer liabilities as spelt in Para 5 above.

Subsequent posting to North Eastern Region has limited role to allow

him the solicited henefit as the same iz applicable to those native

incumbents of the North East Region who are transferred out of the

North East Region on All India Transfer Liabilitﬁt instead of limited -

regional transfer liability and are again posted back to the North East
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Region. The applicant does not pass this test and is therefore not found
fit for drawal of SDA. The applicant was paid SDA alongwith other staff
members. Whereas the payment of SDA to otha* similarly placed staff
members has been stopped earlier, the same has been done so in the
case of the aﬁpﬁcant now. This action of the Respondent alongwith the
recovery of SDA paid after 5.10.2001 is in conformity with the decision of
Hon’ble Supreme Court as circulated by Department of Expenditure,

Ministry of Finance vide O.M.No.10(5)/97-E-Ii(B) dated 29/5/2002

- wherein it has been decided as under :-

(i} The amount already paid on account of Special Duty Allowance
to the ineligible persons not qualifying the criteria specified on or before
05/ 10/2001, which is the date of judgment of Supreme Court will be
waived. However, recoveries, if any, already made not be refunded.

{i) The amount paid on account of Special Duty Allowance to
ineligible persons after 05/ 10/2001 will be recovered. That in the matter
of payment of SDA to the Civilian Employees in the Central Govt. serving
in the North Eastern States, the office of the réspondent No.3 issued
0.M.No.71/2/2002-Admn. Dated 17.07.2002. (Annexure B). Wherein it
was stipulated that all cases of SDA were to be regulated strictly in
accordance with the office memo No. 11(5)/95-E-II (B) dated 29.05.2002
issued by the Ministry of Finance, Deptt. ‘Of Expenditure, Govt. of India
and the O.M. No.1069/DOI}W&E/02 dated 06.06.2002v issued by the
Ministry of Urban Developmmt and Poverty Alleviation Govt. of India
(Annesure-C). It was also stipulated in the said O.M. dated 17.07.2002
that as per instructions contained in the aforesaid O.M. and on
examination of matter of payment of SDA, it was found that the Group
¢’, D’ and Work Charged Employees’ of the North Eastern Region are

not entitled for SDA irrespective of being posted in the North Eastern -
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 Region from outside the region as the employees falling in the above

categories do not fulfill the condition stipulated in the O.M. dated
12.01.1996 issued By the Ministry of Finar;ce, Govt. of India, except
Office Superintendent, Junior Engineer and Steno Grapher Gd-1
belonging to outside of the North Eastern Region as clarified by the
Respondent No.3 vide No.71/2/2002-Admn dated 17.7.2002 {Annexure-
D).

The matter regarding payment of SDA ﬁo the applicant has been
considered in accordance with the O.M. mentioned in the foregoing paras

and found ineligible for grant of SDA w.ef. 07.02.2002 {i.e. the joining

dated of the applicant in the office of Respondent No.4) after transfer

from Malda as the applicant has no All India 'I‘rapsfm' Liability. His
transfer liability is restricted within Eastern Region. The applicant was
relieved from the Department to serve the Salal Hydro Electric Project
(J&K State) on deputation as per his option/willingness and transferring
from Malda station to Guwahati falls within the same region (Eastern

Region} for the purpose of recruitmentf promotion and transfer. The

. seniority list of Draughtsman Grade-I maintained for the purpose of

recruitment} promotion andAtransfer is restri.cted to Eastern Region only
and is ndt on All India basis. Moreover applicant is bonafides resident of
the State of Assam (Guwahati) as per his service records. The SDA was
required to be paid to those Central Govt. Civilian Employees who had
been posted in North Eastern Region from outside the region and not to
those who are bonafides residents of N.E.Region (sa\)e upon North East
Region native incumbents having effective All India transfer Liahility
when posted back f.o North East Region from outside North East Regionj.
The O.M. dated 20.04.87 (annexure E) has clearly stated that the

allowance would not became payable merely because of the clause in the

9l



appointment letter to the effect that person concerned is liable to be

transferred anywhere in India. The O.M. dated 20.04.1987 clearly

" mentioned that SDA was meant to attract the Civilian Employees from

outside of North Eastern Region to work in tha‘.f region because of
inaccessibility and difﬁcult' terrain. Therefore, the applicant’s contention
and claim for possessing All India Transfer liability is refuted and is
denied. |

8. That with regard to the statements mva&e in para 4.6 of the
application, the answeri.né respondents beg to submit that the quoted
reference is specific to the quarries of SSB and can thereforé not be
applied as a rulga. The service éondiﬁons and recruitment rules of staff of
QSR are different from that of CPWD. Therefore, no reue.f is tgnable to the
applicant. Nevertheless, the applicant' was posted outside North East

Region but not outside from his limited transfer liability zone. In SSB

’(unhke CPWD) employees do not have limited transfer lability (they can

be transferred anywhere in India). The demsmn of the Cabinet Secretanat o

is therefore not applicable to CPWD staff.

9. That with' regard to the statements made in’ pa?a 4.9 of the
application, the answering respondents beg to submit that Special Duty
Allowance was paid to the applicant w.ef July2002 to July2005
inadvertently and it has béen corrected by the urespondent No.4 wvide
Office Order No. Pay Bill}ACC-1§05/ 1426 dated 26 08 2005 to safeguard
the Govt. interest as per &eczsmn of Hon'bie Supreme Court It can bhe
checked even now that merits do not permit payment of SDA to the
applicant. It is also not denied that payment of the dispu.ted allowance
was not based 611 any fz‘;a;ld by the applicant but the enrichment were
not due to him legally. The respondents are ‘administratively boﬁnd to

recover the excess payment as per Department of Expenditure, Ministry
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of Finance O.M. No. 11(5)/95-E-II (B) dated 29.05.2002. Therefore, the

impugned order is sustainable in the eye of law. The contention of the

applicant that the payment has been made to him after full satisfaction
of the laid dovén criteria is not correct.

16. That with regard to the statements made in para 4.10 of the
app]ice;.tiom, the answa*irig respondents beg to submit that it iz a matter
of record. The decision to effect the recovery of the over paici amount of

SDA has been taken by the respondent No.4 to éafeguard the Govt.

 interest as the applicant is retiring on superannuation in Feb2006 and

therefore its recovery of excess paynient is to be effected during his
remaining service period so as to clear his pensionery bhenefits in time.
11. That with regard to the statements made in para 4.11 of the

application, the answering 1'éspondents heg to submit that it is a matter

of argument. The respondents office has not received the judgment

passed by the Hon'ble Tri'bunal, order dated 31.05.2005 in

OA.No.l’?Of 1999 and thls has not been found Annexed with the

application of the applicant and therefore no icommmts are being offered
at this stage. The contention of transfer from North East Region énd ‘back
to North East Région needs careful examination and test of the transfer
hability is still required’ to be applied. A person with limited regional
transfer liability when transferred out to North East Region but within
his regional transfer liaBility zone is not‘ entitled for SDA benefits Whgn

posted back to North East Region. The provisioﬁ as quoted by the

. applicant applies to those North East Region native incumbents who are:

i) Having All India Transfer Liability as per rule and not merely
by way of mention in appointment letter.

i) Had been posted in North East Region on first posting.



iii) Had been transferred out to North East Region on
subsequent posting, and

iv)  Had been transferred back to North East Region after {iii).

The respondents crave leave of this Honm’ble Tribunal to defend their

submissions as and when the copy of said judgment is relied upon by
applicant during the course of hearing in the inst.ént case.

-12. That with regard to the statements made in para 4.12 of the
_application, the answering reépoﬁdents beg to submit that the contents
‘are denied as the applicant fails to satisfy All India Transfer Liability
. regquirement. |

13. That with regard to the statements. made in para 4 13 of the

application, the answering respondents beg to su‘bxmt that the contents

are denied. The similarly placed person in the category of Draughtsman

who hail from North East Region and are posted in the North East are

not being paid any SDA since all of them are having ii_mited regional
fcransfer lability, regional recruitment and regional promotion rules and
there seniority is being maintained on regional basis. The applicant may
be called upon to substantiate his éubmission with cogezlt evidence.

i4. That with regard to the .s.tatements‘made in para 4.14 of the
application, the answér’mg respondm;lts beg to submit that the
submission of the applicant is false. He has not utilized the departmental

channel for redressal of his grievance and has mvoke& this Hon ble

™

{\.‘;ﬂ K

Tribunal instead. It is accordingly prayed that Hon'ble Tribunal be

pleased to direct the applicaﬂf to utilize the departmental channel befo;'e
making them party to this éase before this Hon’ble Tribunal.

15. That with regard to the stateménts made In par‘.a 4.15 of the
application, the answering respondents beg to submit that it is denied.

The application fall short in. merits. The applicant is claiming for
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personal enrichments and not justice by turning blind eye to (1) the

defined procedure for redressal of grievance and (2). Interpretation of

Government orders. -

16. That the respondents submit that the application is devoid of merit
and as such the same is liable to be dismissed.
17. 'That this wrztten statement iz made boné fide and for the ends of

justice and equity.



VERIFICATION

LS (o Sed s Seade Sgpne Gl

C NN -, 320 A 4 e i , , do hereby

solemnly affirm and verify that the statements made hereinabove are
true to my knowledge, belief and information and nothing is being
suppressed.

I sign this verification on this 7/ day of J &

QOOéoat 7 Ce,-a/{-/k‘/‘ _

Execuﬁ%@%dmn.)

Assam Cent. Circle No-1
FPWD, Guwahati-21



