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10.05 2005 Preaent ¥ The lbn ble Mr. Justice G. :

Sivarajan, Vice-Chairman.

"The. Hon ble Mr. K.V. Prahladan.
Adm1nistrative Member. .

Heard Mr. A.K. Roy, 1earned counsel .
for the applicant and also Mr. M, v. Ahned
learned Addl. C.G.S.C. for the reSpondents.

The application id disposed of at the
admission stage :Ltself in. terms of the
order passed in sepa;‘ate_ .sheets, '
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Sri-Abh133§,§§§3§§",,,,o,,,QOO.,,ooo,.Q.GOAPPLICAﬂﬂs)

e

eo...;..,.......QE%.éﬁ%z.BQX.%.%Kz;kg.W,pangocxoacoaq..GAMVOCATw FOR THE
_ . ' APPLICANT(S).

-VER3US =

Union of India & Ors

[ ] . .
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.RESPOILLENT (3)

'-.,..o...,...;,...9?:,¥395.9P95P3,9P9}:.9;?@,..o..oo..,,,..ADvocmTE TOR THE
‘ RESPONDLNT (S)

. §HE HON'BLE MR. JUSTICE G. SIVARAJAN, VICE CHAIRMAN.
Hs HON'BLE MR. K.V. PRAHLADAN, ADMINISTRATIVE MEMBER.

1. wWhether Reporters of local papers may &€ allowed to see the
judgment ?

To be referred to the Reporter or not ¢

3, whether their Lordships wish to swe the ralr <cOpy of the
Judgment ¢

4. Whether the judgment is to pe circulatwd to the other wenchss

? -
Judgment delivered by Hon'ble VicerChairman. ///ﬁ;;y
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CENTRAL ADMINISTRA’I’.[VE TRIBUNAL
GUWAHATI BENCH

Ongmal Application No. 102/2005 '

' Date of Order: This the 10th day of May, 2005.

The Hon'ble Sn Justice G. Sivarajmy Vice Chairman.
The Hon'bleSri K.V. Prahladan, Administrative Member.

Shri Abhijit Sarkar

S/o Late B.P.Sarkar

Resident of 01 2C, P & T Colony
Oakland, th]long, '

-Working as GDS, Masalchl

Oakland 1 B, Shillong, . '
. .. Applicant.

By Mr. AK Roy and Mr. L. Wapang, Advocates.
- Versud- |
1. The Union of Indla, represenfed by the :
Secretary, Govt. of India, Department of Communication &

Information Technology,
Dak Bhawan, New Delhi - 793 001..

2. Chief Postnla‘ster .General,

- N.E. Circle, Shillong - 793 001. -

3. - Assistant Director (Staff),
O/ O Chief Postmaster General, -

N.E. Circle, Shillong ~ 793 001. '
- S .. Respondents.

By Mr. M.U. Ahmed, AddL C.GS.C.

.. ORDER(ORAL)
SIVARAAN L)y .

The apphcant was a.ppomted to the post of GDS (ED) Masalchl

Departmental IB, Oaldand, Shﬂlong prov1s1ona]ly w.ef. 01 03.2004 as per
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order dated 19 02:2004 (Annexure B) While the applicant continued in

~ the sald post he recexved a conummlcatxon dated 28 04.2005 (Annexure -

D) .from:the ;AssmtanthDlrector (Staff), Department of Posts, Ofﬁce of the
Chief POStmaéter GeneraL N.E. Circle, Shillong varying the terms and
condltxons of the appomtment made as per order dated 19 02.2004 The '

apphcant challenges the smd order in thls proceeding. ‘According to the |

~ applicant, hls appom‘tmemt was through the Employment Exchange; the -
- said appointtnent was’ no"t a pro“i“/i'sional .appointment inaSmﬁch as the

- provmonal appomtment is made only for a certain penod, which should

be spec1f1cally menuoned in the appomtment order or the same is made
against the temporary vacancy It is also stated that the sa1d action of the ‘

respondents is conhary to the statutory provisions of law, also i in vmlahon

. of very c_ontract appqmnnent itself.

2. We ha:'ve heard Mr. A.K. Roy, learned counsel for the applicant and

also Mr. M.U Ahmed, learned AddlL C.GS.C. for the respondents.

‘3. M. M.U Ahmed, learned Addl. C.GS.C. for the respondents

. subnxits that the inStnic’tions have to be-..obtaine'd in the matter for which

he 1eunres some mne. Havmg gone thmugh the records, parhcularly the
appomtment order, Annexure B and the variation order, Annexure - D,

we are of the view‘that the Annexure —-D varying the terms and condltions
of the appouttment order which clearly promdes that the appomhnent isa
contract one. If as d matter of fact the Annexure - B is the result of the
contract 1t 1s tnte that one of the parties to the said contract ca:nnot

unﬂaterally change the terms and conchtmns of the contract parhcularly to

e
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the detn'meni | of the dther party. In f:hé instant case, as already noted,

Annexure -B order shows that the apphcant was promsmna]ly appomted

to the post of GDS (ED) There is nothing in the said or der to show th&t the

apphcant was’ appomted on casual or daily rated basis. Annexure - D

,order would show that .the applicant is bemg treated as daily rated

Mazdoor which’ is,,cohﬁ*ary to the terms of the aPPointmeﬁt order -

Annexure- B.

3. - In the Cimuinﬁanc&s, we are of the view that no further instructions

are requ:red in the matter as sought by Mr. M. U. Ahmed, learned Addl. ‘-
C.G.S C. for the respondents We accordingly set aside the Annexure D

order and direct ‘the Respbndents to act strictly in accordance with the

terms and conditions of the &ppohh.neﬁt.order, Annexure - B.

The a;‘ip]icatihn is diéposed of as above at the admission stage itself.

(K- V. PRAHLA.DAN) o ‘ ( G.SIVARAJAN)
ADMINISTRATIVE MEMBER B VICE CHAIRMAN |
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DISTRICT : KAMRUP
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL GUWAHATI BENCH.

(An application under Section 19 of the Administrative
Tribunal Act 1985)

0.A, ,/‘02//05.

Shri Abhijit Sarkar «++ Applicant.
Union of India & Ors. ++. Respondents.

INDEX

SleNoe Particulars , Pages.
1. Application sow | oo
2 Verification coe W

3. Annexure-A .es 2

4. Annexure-B cee 12

5. Annexure-C e e 4

6. Annexure-D cae 15

For use inthe Officer s -

Signature ;-

Date Hid
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL GUWAHATI BENCH.

(An application Under Section 19 of the Administrative

Tribunal Act 1985)

-BETWEEN=-

shri Abhijit Sarkar, |
S/o Late B.p.Sarkar,

R/0 01 2c, p&T Coloney
Oakland, Shillong, '
Working as GDS,Masalchi,

Oakland 1,B,Shillong

o e 0 Applicant *

1. Union of India, represented by
the Secretary,Govt of India,
Department of Communication &
information Technology,

Dak Bhawan, New Delhi -110 001.

2. Chief Post Mortem General,

‘N.E.Circle,Shillong - 793 001,

3. Asstt.Director (Staff),
0/0 Chief Post Mortem General,

N.E.Circle,Shillong -793 001.

+.. Respondents.

Contd‘ e o &



iy

0

2.

Particulars of order against which this application

is directed.

This application is made against the letter

‘under Memo No.Staff/4-ED/PF/2004 dated 28.4.20G5

(ANNEXURE~- D ) through which the applicant's
appointment order dated 19.2.2004 has been cancelled

and engaged him as daily rated mazdoor.

JURISDICTION

That the applicant declares that the
subject matter of this application in within
the jurisdiction of this Hon'ble 8 Tribunal.

- -

LIMITATION

!/

That the applicant also declares that this
application is made within the time limit as has'been.

prescribed under section 21 of the Administrative

- Tribunal Act 1985.

FACT OF THE CASE :

(i) : That the applicant is a citizen of India

~and at present Working under the respopdents as Gramin

Dak Sevak ( in short GDS) at Shillong.

Contd...



(ii)

(1id)

3.

That the applicant states that his father was

an employee under the respondents who expired
on 4.1.2000 when he was a minor one. Due to
expiry of father he had to leave his study.Afﬁer
attaining the age of 18 years, he got his name
registered under the local émployment exchange

and started to search for job to helg@ his widow

mother.

That the' applicant states that in the mnnth of
November,2003. The respondent authority sent

one requisition to the Local Employment exXxchange,
Shillong requesting to sponsore some candidates

to fill-up one post of GDs, Inspection Bungelow,
Oakland, Shillong and accordingly the Assistant
Director of Employment, Employment Exchange
sponsored 14 candidates including the name of

present applicant. On the basis of the sponsorship

of Employment Exchange, the Respondent No.2 vide
letter dated 23412.2003, directed the applicant to
submit hisapplication in the prescribed proforma which
;ns also supplied by the respondents. Accordingly, the
applicant submitted his application alongwith necessary

documents.

Copy of the letter dated 23.12.2003

is annexed herewith as ANNEXURE 2.

'

Contd...
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(iv)

(v)

4.

That the applicant states that as he was

selected for the post he was offered appointment
vVide order dated 19.2.2004 for the post of GDS/FD)
Masalchi, Department I.B Oakland wee.fs 1.3.2004,
Be it stated here that though the appointment
order speaks that the same is provisional
appointment for the post; but in fact the same is
not a provisional appointment in as much as the

format of provisional appointment is eompletely

different. Moreover, as per the Rule, the provisionail

appointment is made for a particular period and the
same should be specifically mentioned inthe
appointment order.But in the instant case same has

not been mentioned in the appointment ordeér.

Copy of the appointment order dated 19.2.2004

is annexed herewith as ANNEXURE-B.

That the applicant states that after the appoint-
ment order, he was sent for medical test in which
he was declared as fit and hence the competent
authority approved his appointment vide order dated

26.2.2004.

Copy of the order dated 26.2.2004 is annexed

herewith as Annexure-C.

Contd. * o0



(vi)

(vii)

(Viii)

5.

That the applicant states that after getting
the appointment order, he joined in service w.e.f.
1.3.2004 and since then he was performing his

duty with ful sincerity and deligently. .

That the applicant states that inspite of his
BHEX sincere service for more than one year,

the respondent authority cancelled his earlier

appoint:.ent order by issuing a Memo dated 28.4.2005
and engaged him as a daily rated mazdoor very
illegally and without following the due procedure
and without serving any prior notice to that effeét

and thereby degraded his status.

Copy of the Memo dated 28.4.2005 is annexed

herewith as Annexure-=D.

That the applicant states that the authority has
cancelled his earlier appointment order with
malafide intention and to create a pressure on

his family. Be it stated here that the applicant’s

mother is also an employee under the respcndents
worxlk

who +2°3.Ly a GDS on being appointed on compassionate
ground. In the month of April 2005 his mother
appro.ched the Hon'ble High Court challanging the
order G8f eviction from xMERX gquarter and oEder of

recovery of nanel rent and there after approéched

this Hon'ble Tribunal by filing an application

Contde...



(IX)

(X)

6o

being 0.A. NB._93/2005 which is still pending
before this Hon'ble Tribunal. As his mother
obtained a stay order from this Hon'ble Tribunal,
the Respondent No.2 called the applicant and
rebuked him saying that he will not allow him to
work and after that on 28.4.2005 i.e. immediately
on the next day of the stay orcer, the impugned
order has been issued. Now, he affraid of that
within few days the respondent will completely

rémove him from servicee.

?hat thé applicant states that he was sponsored

by the employment exchange ahd as he got the job,
his néme has been struck off from the register

of employment exchange and hence if he is

not reinstated to his earlier post and/or if he is
removed from service, he will suffer irreparable

loss and injurye

That the applicant states that the his appoint-
ment is GDS (ED) was not at all a provisional
appointment in as much as a provisional appointment
is madé only for a certain period which should

be specifically mentioned in the appointment order or

. . coused - by
the same is made against temporary vacancy (===l "

due to disciplinary proceeding against amy GDS(ED)
in respect of which any appeal is pending . But
in the instant case the same was not the fact,
thoggh the appointment order speaks that the same

is provisional appointment order.

Contdo LI



(x1)

(1)

(ii1)

(iii)

{iv)

(v)

e

That being aggrieved with the action of the -
respondents, the applicant approach this Hon'ble
Tribunal by filing this application on the

following gfounds amongst others :-

GROUNDS

For that the impugned order is bad in law and

is not sustainable.

bor that the action of therespondents is malafide,
arbitrary and whimsical and hence liable to be set
aside and quashed.

U N
For that the respondents have issued the impugned

orddr only to harash the applicant and his family

memoers and to create pressure on them.

For that as the applicant's name has been sponsored

by the Employment Exchange, his name has been

struck off from regisper.After he got the employement
and hence this appointment as GDS(ED) should notbe
cancelled in any way otherwise he will suffer from

both sides.

/

For that the action ofthe respondents is against
the statutory provisions of law and hence is not

sustainable in the eye of law.

Contd....
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(vi) For that the said appdintment order was not
against any temporary vacancy, rather the same was
against a permanent vacancy and was made by following

the due procedure, the same should not be cancelled

by a stroke of a per of the respondentse.

(vii) For that the actioh of the respondents is
illegal in as much as the same violates the Article
14,16 and2l read with 311 of the Constitition
of India.

(viii)For that at any rateAthe action of the respondents
is illegal and the impugned order is liable to be

set aside gnd quashed.

(ix) For that the action of the respondents is against
the principle of natural justice and administrative

fair playe.

6. Details of Remedies exhausted :-

That the applicant states that as there is
urgency, the applicant directly approach this
Hon'ple Tribw-nal against the impugned order praying

for an interim stay order.

7. Matter not previously filed or pending befcore any Court

That the applicant further declares that the

applicant has not filed any application, Writ petition

Contde. .«
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8.

9.

Or suit regarding this matter before any court or
any other bench cf this Hon'ble Tribunal nor any

such petition or suit is pending before any of them.

Remedies sought for 2=

Under the fact and circumstances stated

above, the applicant prays the following reliefs ;-

(i) To set aside and quash the Memo dated 28.4.2005

(annexure~ D)

(ii) To direct the respondents to reinstate the

applicant to the post of GDS(ED) as he was

initially appointed.

(iii) Any other order or orders as Your Lordships

may deem fit and proper.

Interim Relief prayed for :=

Under the fact and circumstances stated
above your Lordships may further be pleased to pass
necessary order staying the operation ofthe Memo
dated 28.4.2005 (#nnexure-D) and direct the res-

oondents to allow the applicant to work as GDS

(ED) .

Contd-. ..
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12.

Particulars of T.P.0. =

(ii) Date of issue :=- 22/4(°S

(iii) Payable at :=- Guarel-

List of Enclosures :=-

As stated in the Index.

VerificatioNeese.e
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VERIFICATTION.

I Shri Abhijit Sarkar, son of Late B.F.Sarkar,

aged about 20 years, resident of P & T Coloney, Oakland,
Shillong -793 001, in the East Khasi Hills district,
Meghalaya, do hereby solemnly verify that fhe state-
ments made in paragrgphs 1 to 12 of the application

are true to my personal knowledge and the submissions
made therein; 1 believe the same to be true as per legal
advice and I have ﬁot suppressed any material fact of
the case.

2w

And I sign. this verification on this the

day of May,2005 at Guwahati.

Date s - a_. 5, 2 00%

by

. SIGNATURE »

Place :- Cuno odnsH
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- depatmental rule for the said post.

with attested copies of Certifitates w.ri. a

Lo
L Sy ANNEXVRIE = K

; DEPARTMENT OF POSTS: INDIA -
OFFICE OF THE CHIEF POSTMASTER G-E‘,:NERAL N.E. CIRCLE:: SHII.L.ONG-793 (01.

|

‘}\'o.SI?fﬁ'QG-J’l:’Ql ,
;l ‘ ‘

! . : i
!' ‘ [ ° ‘ ‘
I .

Dated Shillong, the 23,12, 2003,

T‘O, . : ‘ . N . . ) . - '
i .

| ! -
Lo ‘;Sh.li."SMti.iV%Abh'ijit Sarkar, .
gak]__aﬂd.p&r_gc_mﬁw, ~Pele--Shillong=l..
S : : —
Sub:-' léicc:milméﬁ‘l'lo the post of GDS (ED) Masalchi for Deparimental Inspection

-Bunglaw at Qakland, P&T Colopy, Shillong, )

) Masalchi in

It is proposed to make provisicnal appourtment {o the post of GDS (ED
RCA) per month plus admissible allowance as per

the pay scale of ':ls.I5-’1~5-‘25-20'2('} {1

¢

The job obligation wil] be o work in the Departmental Inspection bunglaw as
masalehi and will be engaged for preparing and helping in preparation of lunch, dinner, break fast
ete. for the oi‘"ﬁc'crs"'(‘)ﬂ‘iciqillé who will stay in the Departmental Bunglaw. :
AR ' ‘ ! o o .
You are requested to submit application in the prescribed proforma {enciosed) along
g¢, educational qualification, tribe, employment exchange

card Cooking C‘crtiﬁcal:c-, i any to the undersigned on or beforcos. 1 ,04posilively,

1
' /Z.@ (}h/
/ .
o (B. R falder )
C ‘ Asstt. Dircetor (Staff)
‘ ' For Chief Postmasier General,
! N. E. Circle, Shillong,
o e |
o A | :
] i N 1 j‘ I:‘ a . . f
‘ l i 2
SRR : T
"
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i . ' \'

cj)!mcn OF THE CHIEF POSTMASTER GENERAL N.E. CIRCLE:: SHILLONG-793 001.
L} | | i

T ; " :i‘l‘g . . ' ’ 1

| Nclj

!

C a .
. [ i . | ‘
' { - Shri Abhijit Sarkar, Son of (l.) B. P. Sarkar, is hereby appointedf

." ;prq\ifisio(nally for the post of GDS (ED) masalchi, Departmental 1. B. Oakland,
-~ Shillong w.e.f. 1-3-04. He shall be paid TRCA as are admissible from time to time as
_ pe|r' departmental rule for the said post.

i , i
| Shri Abhijit Sarkar should clearly understand that his employment as
GDS (ED) masalchi shall be in the nature of a contract liable to be terminated by him-

i
T

orby the undersigned by notifying thé other in_writing and that his conduct and

éervi'c_(?_s]ﬁ'ﬁl also be governed by the GDS (Conduct and employment Rules 2001 as

| an1erl1ded from time to time.

Copiy to:-

y If these conditions are acceptable to him, he should c?mmunicate his
acceptance in the enclosed roforma. .
i - . 11w
. : . ( B. R'Halder )
:;E B . ‘ ' Asstt. Director (Staff)

For Chief Postmaster General,
N. E. Circle, Shillong.

[ . .
i

I. The A. D. (ACs/'WLF), C.0,, Shillong.
2. The AAO(BGT), C.O,, Shillong.
3. Shri Abhijit Sarkar, QR No.012C. P&T Colony, Oakland, Shillong.
He may furnish acceptance of this offer in the enclosed proforma.
4. F/No.Staff/26-11/86.
5. Office Copy. '

For Chief Posl@gﬁcr General,
N. E. Circle, Shillong.

DEPARTMENT OF POSTS: INDIA : L

bt o i ; ‘
§taf.'t/26-l 1/9] S Dated at Shillong, the 19™ February 2004, ]

i

A,nE

i

1
¢

'
1



. T e AN e et . T o M0 i ki 3 bl il
AR | | Arwvrxwz: —aelll
RO , I i . l l/t - t _ C/) : J ! ;
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. J : . i S o Q %&\ 5‘?
L AT . DEPARTMENT OF POSTS: INDIA , ”\ |
{‘\" }(”).1-31-'1( L OF T}Hj CHIEF PUSTI\IA.STFR (JINIR AL N.E. CIRCLE:: SHILLO} M 4 Rl if
o : ’ ‘ i : :‘

' \{‘y i - !f : o f '0’0‘3@@‘
1N | B P c

R Nﬂ.ﬁ"ﬂff}.d LD/PI 12004 !  Dated Shillong, the “( }*cbmmy 2004,

i . ‘

; ll l‘ ‘ R I 'I | . !

il }'l l o Apploval of the compc(cnt aulhouly 1 hurnby conveyed allomnﬂ St Abhijit ank‘u ,
! i \\Im nml beett found medically fit, to join duty as GIDS (ED) Masalchi, Dcpaﬁmcntal I.B, Oakland, : I ‘
} ‘anllono \\l . f 1- 3 2004 in pursuance of C.0., olnllonomcmo No. Staff/26-11/91 d(d 19-2-2004. . (.

A |

B | | ’ N
' B * He will furnish necessary. charge reports as per rule to all concerned. : o
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| 700 T B B - ( B. R. Halder ) |
T2 | A ) o Asstt. Director (Staff) !
1 ; . ; { For Chief Postmaster General, ;
N *_ 'I o h N. E. Circle, Shillong. o
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4t op\ fm mformauon & necessary action to:-

k i ! I 1. The A D. (A/(‘s) C.0., Shillong, ‘ o : S
cabo “_ . 2. The JAO(BGT), C.O,, Shﬂlong. L .
o f['i‘ i 30 The .S, C.O. blullong ‘ ‘ f.

: | oo \J /-4 'Sri Abhl_]lt S‘ul\m Qr. No.012 C, P&T Colony, Qakland, Shillong. iy

| p T s  File No.Staff/26- 11/86. | : -i
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D ¥ For Chiet Postmaster General, } ?
: o ; ‘ L ‘ N. E. Circle, Shillong. :
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AN DEPARTMENT OF POSTS: INDIA v
in [ir I OFFICE OF THE CHIEF POSTMASTER GENERAL ! .
S . N. E. CIRCLE: SHILLONG-793 001. . Under receipt
o | | :
‘M‘;ern'o No. Staff/4 ED/PF/2004 ' ' Dated at Shillong, the 28" Aprr\ '2005.
N { '”‘ : !
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1w Shri Abhijit Sarkar, |
! | GDS Masalchi, . |
1L ' ‘Oakland 1.8, Shillong. ],
] ‘ |
W0 [ . Subject- -+ Services of Shri Abhurt Sarkar GDS Masalchi, 1.B. Oakland, Shrllong ;
B R | I ' f |
Ji v b 1l !'? I ‘ This office Memo no.Staff/26-1 1/91 dt.19-2-2004 is hereby cancelled.
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L 20 . Shri Abhurt Sarkar, who was provisiorally appointed as GDS, Masalchi,
ME rOak and 1.B, Shillong vide this office Memo. of even number dated19-2-2004 shall !
‘ ' he'n:ceforth be engaged in duty as and when requrred by the competent authority. He will
be treated as a daily rated mazdoor, as and when required. ,
3 f; Onno day, the period of engagement shall exceed three hc:urs daily.
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4Ej !' } 1 ' For the under mentioned dates, the services of the above mentroned offrcrat
;\_{y‘i;l n‘o t be required o | | | |
arnrir“ il N = |
? :‘g"a').’_,“r[ nit 30-4-05 to 03-05-2005 |+ | ’ | _
lio) Ero i 11-05-05 to 20-05-2005 '+ - B
lie)Ero n?za -05-05 to 31-05-2005 | " - !
i, g L o
| ’;’j%i ' , The above dates are subject to change by the competent authorrty as and
[ when requrred ' ‘ ,
. Irtq ;‘ . I ot o i . ! ‘
| ' Durrng any dates onrwhlch the services of the above mentroned official are

. not'utrlrzed/requrred the official will not be entitled to the pay & allowances and will not be |

g pard any 'such pay & allowances for those days.

N
NS 16' ‘1| Remuneration of DRM shall be governed at rates, prescrrbed by the Dept. of
Liby ) .Posts ‘Govt. of India. - 0 { |
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|’ | ' ' (A. B. Dutta)
i1 | Asstt. Director (Staff)
Copy to.- | -
5]~ 1. The OIS, C.0, Shillong.
NI : 2. The D. A. (P), Shillong. :
:;i’(‘ i 3. The A. D. (A/Cs), C.O, Shillong.
afifli .+ 4. The 8. S. A&P Sections, C.O, Shillong.
."]f! ' . 5. The JAO BGT Section, C.O, Shillong. : ,
I . 6.» Office Copy. : ' !
Sty 7. Spare. 5D/ —
' U : ! For Chief Postmaster General,
N ! ! N. E. Circle, Shillong.
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