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Present: Hon'ble Mr.Justica Ges Sivara jan,
Vice~-Chairman,

f_-HOn‘ble MroK.V.Prahladan, Administrae
: tive Memwer,
‘ After hearing the learned counsel Mr.#.xo
Tiwari appearing on behalf of the applicant and
Mr.J.Le.Sarkar, learned counsel for Railway on.

i the-averments made in this application, the

application can be disposed of at the Admission
stage %}self. The applicant is a Post Graduate

1 Teacher of lotany in Netaji vidyapeeth Higher
{ Secondary School at Maligaon. Vide order dated

02.05.2005 (Annexure 5) the applicant had meen .

' transferred to Railway Higher secondary. School,

| Badarpur. The applicant being aggrieved ly this
i order has filed an appeal dated 4.5%05 (Annexure
5 A/&) hefore the 2nd Respondent. The applicant

i 'has filed this applicatio%/
) the 5th Respondent will come%ﬁ relie¥? the

pprehending that

applicant fmmediately during the pendency of

the said appeal,

. Mre.P.K,Tiwari, learned counsel for the
applicant submits that if the applicant: is
relieved from the Netaji Widyapeeth Railway
H:lgher Seqo! dary -School nnmediately. the '
appeal itself & beceme Practically infructuous,

contd/-.



6.50050 and the applicant will put to 9
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OeAe 161 of 2005 ﬂ’ .
grate hai' -
shipe. Mr.J.LoS£arkar leamed counsel for the
Respondents: dn the. other Jpand submits that
since ,f.he appJ,ﬁicant has. alreacly f.ued Lm
appeal mefore t.he 2nd Respcndemw, it is for
the sa:l.d Respo dent to decide thla matter, A
We £ind merit in suhmissicn of. Mr. JToluo Sarkar;

.learned counsel for the Respondentse In| the

c.trctmstances we direct the 2nd Respond t

to dispose o£ the appeal (Amncxure 6) mk.thin
a period of two weeks frcm the dat-.e of ifeceiph
of this. order. by a speaking crder. If the
applicant has not been relieved: frcm the
school in which he &e waoxl'king. the simeL

will ke deferred for a period c»f )\ week This

is to enable t:he 2nd Respo'ndents to. pass an

interim’ order regarding ke‘eping in: abey ge -
: (Annexure 4\/5); till disposal of the appelql

Application is. dispcsed of as above,

Issue copy of th.ts ‘Order . dnrgently to the

1earned ccunsel for the pm:tiess ' ?7
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHAT! BENCH, GUWAHATI

O.A No. 101  of 200

Nilkantha Acharjee
Versus

Union Of India & Ors.

In this Originél Application the applicant is challenging the legality of the Office
Order dated 2.5.05 by which‘ the incumbents of the posts of Post Graduate
Tee;cher (Botany) in Netaji Vidyapeeth Railway Higher Secondary School,
Maligaon and Badarpur Railway Higher Secondary Séhool, have been made

interchangeable after every three years. The applicant is a Post Graduate Teacher

(Botany) in Netaji Vidyapeet Higher Secondar School, Maligaon. Amongst the

teaching staff of Railways the transfers are made either on promotion or on

request on mutual basis. No other post of PGT of ahyother subject in anyother

Railway School has been linked in a similar manner. There are seven Higher

S_econdary Schools under N.F. Railway with more than seventy Post Graduate

Teachers. In none of these posts such a practise has been introduced as has been
done in the case of this applicant by virtue of the impugned order. It is the case of |
the applicant that the impugned order has not been passed either in public interest
or in administrative exigency but the same has been passed to accommodate the
private ihterest 61" Respondent No.S. Apart from the above the applicant has raised

host of other issues touching upon the legality of the order dated 2.5.05. Being



13

aggrieved the applicant also preferred the appeal dated 4.5.05 but since the time is.
running out the applicant has come before this Hon’ble Tribunal for the ends of

justice.
Filed By:

( 7, Wﬂ/g/@ .
6.5.087

(J. PURKAYASTHA)

Advocate
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI

(An application under Section 19 of the Adminiétrative Tribunals Act, 1985)

Title of the Case  : oA No. 101 of 2005
Nilkantha Acharjee Applicant
-Versus-
~ Union of India & Ors Respondents
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI

O.A No. of 2005

BETWEEN

Nilkantha Acharjee,

Post Graduate Teacher (PGT), Botany

Netaji Vidyapeeth Railway Higher Secondary School,
Maligaon, Guwahati-11. '

~Applicant
-AND-

1. Union of India,
through the Secretary,
Ministry of Railways,
Government of India,
New Delhi.

2. The General Manager,
NF Railway, Mailigaon,
Guwahati-11.

3. The General Manager (Personnel),
NF Railway, Maligaon,
Guwahati-11.

4, Senior Perscnnel Officer (W),
NF Railway, Maligaon,Guwahati-11.
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3
X

<

b
3
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5. Dayal Kanti Sen,
Post Graduate Teacher, Botony,
NF Railway Higher Secondary School, Badarpur,
P.O.-Badarpur, Dist-Karimganj, Assam.

.. Respondents

DETAILS OF APPLICATION

1. PARTICULARS OF THE ORDER AGAINST WHICH THE
- APPLICATION IS MADE :

Present application is directed against office Order dtd.
02.05.2005 issued by Senior Personnel Officer {W) for General Manager {P)
N.F.Railway interchanging the places of posting of the applicant vice the
Respondent No.5 with the observation that such interchanging‘ of posting shall

be carried out after every 3 years.

2. JURISDICTION OF THE TRIBUNAL:

The applicant declares that the subject matter of the

application is within the jurisdiction of this Hon'ble Tribunal.

3. LIMITATION :
The present application fulfils the legal requirement of the period

of limitation stipulated under Section 21 of the Administrative Tribunal

Act, 1985.
4, FACTS OF THE CASE :
4.1. o That the applicant is working as Post Graduate Teacher, Botany in

Netaji Vidvapeeth Railway Higher Secondary School at Mﬁligaon, Guwahati. The

applicant join the Railway service as trained Graduate Teacher (TGT) on
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23‘.03.1993. He was subsequently promoted as post Graduate Teacher in July
1997. Afier his promotion as Post Graduate Teacher in Botany he was posted to

Badarpur Railway Higher Secondary School vids Office Order dtd.25.07.1997.
Copy of the Office Order Dtd.25.07.1997 is annexed
herewith and marked as ANNEXURE A/1.

4.2, That it is pertinent to mention that in the: N.F.Railway amongst
the teaching staffs the order of transfers are passed either on promotion or
on request. There is not a single case in N.F.Railway of transfer of any Post
Graduate Teacher which is neither on promotion nor on request. In almost all
the cases after the appointment as Post Graduate Teacher one continues in
the same school without any further possibility of transfer to another school.
It is only when the request for transfer is made by the incumbent the orders

for transfer are passed for making adjustments on mutual basis.

. 4.3 That after 1997 when the applicant started wbrking as PGT
Botany in Badarpur Higher Secondary Schodl, his wife and daughter started
facing serious bronchial asthmatic problems. The Central Hospital of
N.F.Raiway is located only at Maligaon, Guwahati wherein necessary facilities
for such treatment are avaifable. In fact the eleven years old daughter of
the applicant was required to be admitted in Central Hospital Maligaon,
Guwahati on two different occassions wherein she was to be put on axygen.
It was under these circumstances that the applicant made a request for his
transfer from Badarpur to Guwahati so that he can provide adequate medical
facilities to his ailing wife and daughter.

4.4 The during the relevant period the Post Graduate Teacher of
Botany in Netaji Vidyapeeth Higher Secondary School at Maligaon happens
to be the Respondent No.5. During that period the Responent No.5 was

mired in controversy because he had physically assaulted very badly one

-
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student of his class. The student was sa severely assaulted that he was
required to be treated at Guwahati Neurological Research Centre.
Consequently the AHRC Case No 1791/98/14 was filed against the
Respondent No.5 before the Assam Human Rights Commission and
demands were made for his transfer to some other place from Guwahati.
The aforesaid incident was widely reported in various local dailies.

The news item is published in the North East Daily of 19™

September, 1998 is annexed herewith and marked as

ANNEXURE A/2.

.4.5. That initially the official respondents tried to ward off 'thé
pressure but by the year 2001 the pressura on Railway authorities became
considerable to shift the Respondent No.5 to some other school out side
Maligaon, Gywahati. Since the request of applicant for his transfer from
Badarpur to Maligaon was alsc pending, the Railway authorities resolved the
deadlock by transferring the applicant from Badarpur Higher Secondary
School to Netaji Vidyapeeth Higher Secondary School, Maligaon, Guwahati
vice the Respondent No.5. The aforesaid crder of transfer was passed vide
office order dtd.12.10.2001.

Copy of the Office Order dated 12.10.2001 is annexed
herewith as ANNEXURE-A/3.

4.6. That it was under these circumstances that the applicant
joined as Post Graduate Teacher, Botany in Netaji Vidyapeeth Higher
Secondary School, Maligaon, Guwahati in the pléce of the Resppndent No 5in
October.  After October, 2001while working as PGT Botany in Netaji
Vidyapeeth Maligaon Secondary School at Maligaon, Guwahati, the wife and
daughter of the applicant received regular treatmeﬁnt far Bronchial Asthma at
the Central Hospital, Maligaon. Iﬁ December, 2003 the 11 years old daughter

of the petitioner was even admitted in the Hospital and given oxygen.



Because severe asthematic troubles of the petitioner’s wife and daughter the
Sr. Divisional Medical Officer of the N.F.Railway also gave a certificate dated
©.12.02 advising that family of the petitioner resides nearly the Central
Hospital. |
Copy of the certificate dated 9.12.02 given by Sr. DMO,
N.F.Railway and other connected papers  showing
admission  of applicant’'s daughter in the Central

Hospital, an annexed herewith and marked as

NNEXURE A/4Colly.

4.7. That meanwhile the Respondent no.5 who was unhappy by his
posting to Badarpur continued to make efforts to come back to Maligaon,
Guwahati. The sustained efforts of Respondent no.5 bore fruit when the Sr.
Personnel Officer (W) for General Manager (P) passed an office order dated
2.5.05 communicating a decision that the present incumbents of the post of
PGT (Botany) of Netaji Vidyapeeth Railway Hi.gher Secondary School,
Maligaon and PGT (Botany) of Railway Higher Secandary School, Badarpur will
be interchanged from their places of posting after every three (03) years
henceforth.  Consequently the applicant was transferred from Netaji
Vidyapeeth Railway Higher Secondary School, Maligaon to Railway Higher
Secondary School, Badarpur vice respondent no.5.

Copy of the impugned office order dated 2.5.05 is annexed

herewith and marked as ANNEXTIRE A/S.

48. That the impugned officer order is contrary to the known
principles of transfer jurisprudence in service matters. Ex facie the order
shown that it has not been passed either in public interest or in administrative
exigencies. The sole objective of the impugned office order is to bring back

respondent no.5 to Guwahati for a period of 3 years. A per the order, the




practice now introduced of interchanging of positions every three years shall

be continued hénceforth.

4.9, That by virtue of the impugned office order the posts of PGT

(Botany) in Netaji Vidyapeeth Railway Higher Secondary School, Malligaon

“and Railway Higher Secondary School, Bidarpur have been constituted into a

special category in contradistinction to other posts of PGTs in all ather Railway
Schools of N.F. Railway. The aforesaid two posts have been treated as a

separate class without any intelligible differentia and rational and objective

'.criten'a. It is pertinent to mention that there are total 7 (seven) higher

Secondary Schools in N.F.Railway with nearly 70 numbér’s of Post Graduate
Teachers. However in none of these cases this peculiar practice of
interchanging of positions after every three years has been introduced. The
official respondents owe an explanation to this Hon’ble Tribunal as to why
only in regard to this applicani‘ and the respdndent no.5 this peculiar practice

has been introduced by impugned office order dated 2.5.05.

4.10. That though the in;'lpugr';ed order has not been formaily sefved
upon the applicant but he could get the copy of the same throdgh the other
source. Being aggrieved by itﬁe order the applicant bre‘ferred the appeal
dated 5.5.05 to the General Manager, N.F.Railway. In his appeal the
applicant urged four grounds for cancelling the order bf transfer. The first
contention of the applicant was that in regard to no other post of PGT the
practice of interchangeability of ihcumbents after every three years has been _
introduced then why such an exception is being made in regard to PGT
Botany of Netaji Railway Highér Secondary School and Badarpur Railway

Secondary School. The second «<ontention of the applicant was that amongst

the teaching staff of TGT and PGT level the orders of transfer are passed

either on request or on promotion. There has been no instance of order of

transfer being passed in any other situation. Thirdly, the applicant also
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highlighted the bronchial asthmatic problems of his wifé and daughter and
the requirement of their receiviﬁg constant treatment at the Maligaon Central
Hospital of N.F.Railway. It wﬁs also urged by the applicant that the impugned
order of transfer is neither in public interest nor in any administrative
exigency and the same has been passed only for the purpose of
accommodating the private interest of respondent no.5.

Copy of the appeal dated 05.05.05 is annexed herawith
and marked as ANNEXURE A/6.

4,11 That the appeal dated 5.5.05 submitted by the applicant to the
General Manager, N.F.Railway has not been disposed of as yet. Since the
time is fast running out, therefore, the applicant has no other alternative

remedy left but to approach this Hon’ble Tribunal for the ends of justice.

4.12 That the applicant has made out a prima facie case of
arbitrariness and illegality on the part of official respondents in issuing the
office order dated 2.5.05. The ‘balance of convenience is in favour of the
applicant as he is still holding tﬁe post of PGT (Botany) in Netaji Vidyapeeth
Railway Higher Secondary School. Moreover, the applicant will suffer
irreparable loss and injury if the interim order is not passed by this Han'ble
Tribunal staying the operation of the office order dated -2.5.05-. Hence the
present case is a fit case wherein this Hon’ble Tribunal may be pleased to stay

the impugned office order dated 2.5.05.

4.13 That the applicant h‘as not been reléased so for from the post of
PGT {Botany) in Netaji Vidyapeeth Railway Higher Secondary School and heis
still holding the aforesaid post. As stated earlier even the copy of the
impugned office order dated 2;5.05 has not been formally served on the

applicant.

v

g
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4,14 That the applicant files this application bonafide for securing the
ends of justice.
5. GROUNDS
5.1 For that amongst 70 odd posts of PGTs in seven Higher

Secondary Schools of N.F.Railway the principle and practice of
interchangeability of incumbents has been introduced only in regard to PGT

(Botany) in Netaji Vidyapeeth Higher Secondary School, Maligaon and

Railway Higher Secondary School, Badarpur. Thus the aforesaid two posts

have been treated as a separate class without any objective criteria and

rational and intelligible differentia.

5.2 For that amongst the teaching staff of N.F.Railway the orders of
transfer are passed either on promotion or on request. There has never
been any instance in the past of any order of transfer being passed on any

other ground.

53 For that the impugned order of transfer has not been passed
either in public interest or in any administrative exigency. The same has

been passed only to accommodate the private interest of respondent no.5.

- 5.4 For that the applicant is required to be accommodated at

Maligaon for the purpose of constant medical treatment of his wife and
daughter at Maligaon Central Hospital. No such facility is available at

Badarpur.

55 For that the impugned order of transfer is arbitrary and has

been passed on extraneous consideration.



6. DETAILS OF REMEDIES EXHAUSTED :

That in the present case, no other adequate alternative remedy

is available to the Applicant under the law.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE ANY
OTHER COURT :

The Applicant further declares that no other application, writ
petition or suit in respect of the subject matter of the instant application is

filed before any other Court, Authority or any other Bench of the Hon’ble

Tribunal nor any such application, writ petition suit is pending before any

of them.

8. RELIEFS SOUGHT FOR :

8.1 Quash and set aside the office order No.E/252/42/445 (W)
dated 2.5.05 issued by Sr. Personnel Officer (W) for General
Manager (P),TN.‘F.Railway, Maligaon, Guwahati-11.

8.2 Pass such other orderforders as n;ay be deerhed fit and proper
in the facts and circumstances of the case.

8.3 Award cost of tﬁe application.

9. INTERIM ORDER PRAYED FOR :

In the facts and circumstances of the case, the Applicant prays

~ that the Hon’ble Tribunal may be pleased to :éraylsuspend the Office Order

No.Ef252/42/445(W) dated 2.5.05.

10- ssdtuannns

The Application is filed through Advocate.
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/
(i) Date : U 5 05
(i) Payableat : Guwahati.
LIST OF ENCLOSURES

As stated in the Index.
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YERIFICATION
I, Nilkantha Acharjee, son of | late A.M.Acharjee, aged about 46 years,

resident of Maligaon, Railway Quarter No.128/8, P.0.-Maligaon, Guwahati-
11. do hereby solemnly affirfn and verify that I am the applicant in the

accompanying application. The statements made in the accompanying

application in paragraphs Lpﬂ,b&,h%l’v&d&,é&? are

true to my knowledge, those made in paragraphs
. / :

[{"A')i./f’&rlf%?\(’('} being matkers of

records are true to my information derived therefrom and the rest grounds

urged are as per legal advice. I have not suppressed any material fact.

And I sign'this verification on this the E:Iay of é .

- May,2005 at

Guwahati.

Nithignta Aoherfe-

Signature of the applicant.
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»q TO WM IT MAY CONCERN

This is to certify that Mrs. Nitha Acharjee, wife of

~Srl N.K. Acharjee, PGT at Netaji Vidyapith Railway H.3.3chool
Maligaon is under my treatment. She is a patient of Broncnial
Asthma and suffering since last ten years. She requires regu-

lar medical treatment f rom the Central Hospital, N.l.Railway,
Mallgaon, '

Besides the all possible medical support from this
hospital she is advised to keep herself away from any sort
(%3 , |
of mental anxiety as well constant physical labour.

Furthermore, s far as her asthmatic condition is
concerned ‘it will be better for her to reside at nearby of
the Central Hospital, Maligson in order to availl the exis-~
ting medical facilities as much as possible.

‘ ‘ ~ I wish her all .the btest.

/ot

]

Dato 2 9/12/2002.
Maligaon,

'.\ s,l,"\’ﬁ

(Dr. He Paul )
Sr.DMO/H & F.W./HLG
- Gentral H05p11nl
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Othiee ORDER , '
I has been decided that the presemt inanmbents of the post of PGT(Bokmy).of
. Netapd Vidyapith  Raibway 1S School/Maligaon and PGT(Botany) o Railwiy (HS
! School/Badarpur will be iuterchanged their places ol posting after every 03(three) years
% henceforth and accordingly the fplfowing transter and posting, orders are issued :- e
: ' _ R
! ‘ (i) Shet Nilhanthia Acharjee, PG Batany ) mescale Rs.0500-10500/- ol] Vcldjl
‘ i' Vidyapith Railway 1S School/Maligaon is hereby  transferred on. 3_1)1%
i N um:mg paty and L.\lc and posted in Ranhway HS School/BPB. 3\
l- . s A
T h
: IR (1) Shri Dayal Kanti Sc.. PGT{ Botany ) in scale Rs.6500-10500/- ufRul\ya)“_ ——
3 L HS SchoolBPB is heeby tanstendld on” g™ exasting pay and sca
ﬁi ‘. posted in Netagi Vidyapith Rashway 1S School/Maligaon
; . " The above transfer orders will be reviewed after 3 years for re-transiter
. versi., ‘ '
4 [} €, .
i i This issucs:\vizh the approval o' the competent authority.
3 TP . ' :
ki W 3 X ]
i‘ ’ i . (J. Rabidas )
¥ SRS ’ Sr. Personnel Officer(W)[ 3!
5 ' Far General Manager (P 1)
I ’ Ay
k .7 '
" A NO.E/252/42/445(\Y) Maligaon.dt. 2/5/05
: ‘ Lt
j Copy Torwarded Jor information & necessiry action fo:-
g K \/”/ CO/Netwji Vidyapith Rly 1S School/MLG( Dy CEE/CON )
: o Z) Principal/Netaji Vidyapith Rly.HS Schol!MLG
o 3) COMailway 1S SchoolBPR ( AM/BPR )
{ I oy Prncipal/Railway TS Sehool/PR i
SN ) DRMOP /MG ‘ . . "'r‘r ==
WGl L 0) FARCAUMIG i
A R 7) DEMILMG , , S
¥ ';‘{' ' ' 8) Stall concerned i "
. o ;;f
o i
) “W“: | Lo N For General Manager (P) %- N
d 4. . o
e f.,'ulj‘ “! 't }3"' } 1 ‘r .".
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May 04, 2005
To

The Addl. General Manager

N.F. Railway, Maligaon,

Guwahati — 781 011, )

Respected Sir,
Sub : Appeal for reviewing the Transfer Order No. E/252/42/
445(W) Maligaon dt. 02.05.05 and rctention of my
posting at NVRHSS/NFR/MLG as PGT (Botany).

------ ! " Al
S

With reference to the above subject 1 would like to draw your kind attention on
the following matter for your sympathetic consideration and necessary action please.

That Sir, I wns transferred vide GM(PYMLG’s Office Order No. E/252/111/ 10(W)
/P11 dt. 12.10.2001 as PGT (Botany) from Rly. 11.S. School, Badarpur to Netaji
Vidyapith Riy. 11S School, Maligaon vice Shri Dayal Kanti Sen, PGT(Botany), who was-
transferred from Netaji Vidyapith Rly. HS School, Maligaon after getting a stricture from
Assam Human Rights Commission due to his misdeed and merciless beating of a student
of Class-X1 (Science) and in pursuance of the above order myself settled at Maligaon
along with my ailing wifc and minor daughter (aged 11 yrs.) who are a patient of

-~ persistent Bronchial Asthma since last 10 yrs.

That Sir, at present it is learnt that again: another transfer order No.
E/252/42/445(W), Maligaon dt. 02.05.05 has been issued in which it is mentioned that I
have becn ordered to transler from Netaji Vidyapith Rly. HS School, Maligaon to Rly.
HS School, Badarpur in an interchangeable manncr of posting with Shri Dayal Kanti Scn,
PGT (Botany) and re-transter after every 03 yrs. between the two PGT (Botany) posts of
these two schools vice-versa (copy enclosed).

That Sir, the mode of issuing such type of transfer orders in respect of NI Rly.
schools are concerncd this oflice order is highly uncommon and peculiar in nature. Such
type of transfer order has never been issued to any other PGT. subject teachers in the
history o’ NF Rly. Higher Sccondary Schools. Generally, the transfer order mainly issued

~on ground of promotional prospect, own interest or any other adverse remarks of the stafl

concerned cte. But here in this case for what expedient purpose this transfer order has
been issued is not understood rather to shift my family and all houscholds after every 03
(three) yrs. which can only ‘contribute’ severe harassment, disturbance and anxicty on the
part of my ailing family members which means an amount of definite kind of punishment
for me¢ and my innocent family members though we arc not deserved for such odd
circumstanccs., :

I



LS

= e e — — = o o e e

,w vt t—— . =%

N

iz

That Sir, at present my ailing wife and daughter (copy cnclosed) are getting best
support constantly from the Central Hospital, NF Rly., Maligaon than any other medical
establishments of NF Rly. Both my wife and daughter are regular user of inhaler and
cven my daughter was admitted twice in the Central Hospital for Oxygenation. Sir, it will
be medically very harmful for them if they are compelled to shift from Maligaon to

Badarpur in the said manner.

Under the above circumstances Sir, I would request your honour to look into the
matter sympathetically and review the said transfer order to relief my ailing family
members from such extraordinary type of extreme suffering.

With profound regards,

Enclo : As above

Sincerely Yours

| I\(‘(}L\‘/\M\Jkﬁl AZ L\IJ)\-’PA'Q;
- (Nilkantha Acharjec)

PGT (Botany)

Netaji Vidyapith Rly. 11S School,
Maligaon, Guwahati - 11,

o



