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Mr.G.Baishya, learned SryC.G.S.Ce submits
, that Re hag taken steps fer Review BPC and
% N - he wants semo mere time o This is the lagt

No abdavet hov Goew
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;U{i3ff)£>‘ - 21.9.2606 This Contempt Petition has been

| " filed alleging non-compliance of the
orders of the Tribunal dated 7.10.2005

passed in 0.k, No.37 of 2884 and when the
matter came up for the first time on

| 23,3.2086 at the request of counsel for

\ the respondents simple notice was issued

_ to the allaged contemners/ respondents and

N o the matter went upto 21.8.2006. When the

N\ matter has come again for consideration
1.3 today, Mr.M.Chanda, learned counsel for

A | Y ; | g the applicant submits that the in spite‘cf

| ”  the dismissal of W.P.(C) No.3082/2006 so
fited by the contemners/respondents by the
Hon’ble Gauhati High Court upholding the
orders of this Tribunal,  the -
cohtemners/respondents  are  still not
complying with the order of this Tribunal.
fr.G.Baishya, learned Sr. €.6.5.C. submits
that contemners/ respondents would like to .-

. take up the matter before the Hon’ble
Supreme Court.

, Cbnéidering the entire aspects and
the fact that High Court has already
rejected; the claim  of the
contemers/ respondents, I am of the view
that contempt notice shsatd be issued to
the aliaged contemners. > keedrdingly, '_
Registry is directed tc’/issue 'centempf-
notice to Shri Anit Kumar, Secretary, -
Ministry of Urban Development and Poverty
Alieviatian, Nirman. Bhawan, New Delhi
{comtemner No.1) and to Shri B. Hazumdar,
the Director General of Works, C.P.W.D.,
118-4, Nirman Bhawan, New Deihi (bantemner g
" No.2). I direct the contemners to file -
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- 21.8.2006 affldaw.t within six weeks from today
- @xp’tammg as to why contempt' proceeding

] /\[6 A & o 0@, SM’V(_ - - - under the Contempt of Court Act shall not
(]@_0 D ZS €C Loan Koy -~ be initiated against them on the basis of
Y Lo rgesp -+ . the facts stated in the petition and other

~ materials. "

zmAﬂMrk%% %ﬁ’ . L
o ) Post the -matfer on 11.11.2006.
p//\/of-io\ib 1013 However, at the request of Hr.G.Baishya,
/ﬂjﬁé = o“olo% , | ~ learned - Sr. (.- 6.5.C. the parsonal
- appearance of the allaged contemners ara

Q)Q;Wf dﬂ"” - .dispensed with for the. time being.
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N/%b&m%k o - :
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Vice-Chairman

2z - 10.11.2006 Present: Hon'ble Sri K.V. Sachidanandan
.o ‘5.\;\,0,(Q' . . Vice-Chairman.
, _ Whm the  matter came up for
[ &, 1\ % hearmg Mr G Bals*lya, learned Sr.
Am “ CUM-M}' o B . C.G.8.C. for the Respondents submitted -
: that Respondent No. 2 sworn an affidavit
& pardaks T |
: stating that against the order of the

*MMAA./@

'I‘rifounal, the Respondents filed a writ
petition before the Hon’ble High Court,

% : | | ' . . which was rejected by the High Court. ii
o - Thereafter, they intend to file an SLP (
A%\’\ Wv;\— Yo \»“’i\') - - before the Hon'ble Supreme Court. :
XQ‘M . ‘ . - Though this Court cannot wait for the stay
=2z order of the Hon’ble Supreme Court, as
I - [:z.vo ;‘c '

requested by Sr. .C.G:S.C. four weeks time’
is granted to produce the order of the Apex

' Vice-Chatrman / ‘

Court, if any.
Post on 12.12.2006. -
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| 2 16.1.200G7 Further time is granted to the

‘ —K'ffglf\,_é ke | Respondents to produce the Apex Court

R order, if any.
Post on (01.02.2007.
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Counsel for the respondent

pitted that written statepent
Ne will file the

Y ready.
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Counsel for the respondent
GLP has been filed -

6.3.07
submitted that the
by the department in the Apex Court.

Past the matter on 21.3.07. Liberty is

given to the counsel for the respondents

to file SLP number if, any. i

Vice-Chairman

Im
Counsel ror the respondents has

submitted that he has got some perspnal ,

d@x‘:tiaulty. post the matter OZ\?Z\Q.LS.O?,__

Vice=Chaiman

2143.07.

Member

Im
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29.3.07. Counsel “for the respondents prays mr‘
further time to take m@truchonq to the decision .

b3

of the Hon'ble Supreme Court. Post the matter

on 27.4.07 finally. ?/ —

Vice-Chairman

27.4.2007 Present: The Hon’ble Mr.G.Shanthappa

Member (J)
The Hon’ble Mr.G.Ray, Member (A).

Mr. G. Baishya, learned Sr. C.G.S.C.
submitted that the Department has filed SLP
before the Hon'ble Supreme Court and the said
SLP is dismissed on 02.03.2007. Now, the
Respondents are actively considering to comply
with the orders of this Tribunal and hence he
“sought time to get instruction from the
Respondénts regarding compliance.

Respondents are granted one months time to

“.}.Tﬁ(,a/&}ixﬁ ;.(r*\\
/ﬁ& - ‘ ?f/ s
report oomphance

Ca]l the case on 01.06.2007.

W
Member (A) Member (J)

Jbb/ o
1.6.2007 Mr.M.Chanda, learned counsel_for the

Applicant s’ubmitt'ed that he will - ascertain
whether the alleged contemners are holding
same post within one week.

Post the case on 14.06.2007. : )
[
- . , Vice-Chairman
/bb/
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Post the case on 20.6.2007.
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P 14.6.2007 ' Mr.M.Chanda, ‘earned counsel for
. m l ‘t the petitioner is directed tc; prov{dé .corréét'; ’
i | | name and address of the all'evgied
g | : il~ | contermners who are holding the presént ~- ,
| ' f\'\sH oLWt 5( K v )LAQ‘M posts by way of a petition. {X

{2 |
:! , _ . : Vice-Chairman
o /bb/ -

‘ i_i ] . 25.6.07. Past the matter on 4"?.0Zl‘/
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37,2007 ~ Post on 26.7.2007. In the meantime
‘ ' Respondents are directed to take further step and
necessary action for compliance of the order,

failing which natural codrse of action will follow.

L

. Vice-Chairman
[bb/ |
e 26707 The counsel for the applicant has
_ 77" submitted that he has filed the correct name
. i : o of the incumbent who is occupied the pogt‘ at

'present. Since the counsel is appearing

chance is given to file additional affidavit as

B Y 4o why orders of the Tribunal has not been
(»% e e

L complied.
; [ ad Co Post on 28.8.07 for order.

Vice-Chairman
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28.8.07 . This is an application filed by the

original applicant foxfnon compliance of the

order of this Tribunal in 0.A.37/04. The ;

29 €. b)- | " order of the Tribunal is dated 7.10.05.
.)l o W @&le‘\‘ : Thereafter the matter was taken before the

Sk QWE | : Hon'ble Gauhati High Court and Supreme
e WN\;

Court where the SLP was rejected. The
counsel for the respondents submitted that
now they have taken steps to finally dispose
% of the matter and further six weeks time is

= ' ‘sought for. However, Court cannot wait for
such a long time. Considering the submission

further four weeks time is granted to comply |

' A\Q\G\ A VH, W .\,,urv\ : with the order. It is made clear no further
\;{M\ ' : | o . . time will be extended and potice will be
/7% . , issued on the next datg.
“RY 9-' R ~ Poston 28.9.07 for order
| Vice-Chairman
J x |
—_ P8

28.9.07. _ Ms.l)’.Dutta, kAdvocate, is present

o on behalf of the Applicant.

- I " Mr.G.Baishya, learned = Senior
Standing Counsel. for = the Central
Govémment (appearingﬁ for the opposite
ﬁartics) have placed before us a written

_ instructions dated 26.09.07 (received by
him from the opposite parties) and a copy
of the Iletter No.8/7/2006-EC.1 dated
26.9.07 of the Directorate General of
Works, CPWD; which goes to show that a
Review DPC was held on 14.09.2007 as
per orders of this Tribunal to reconsider
the case of the Applicant for promotion

and the recommendation of the said

>

Contd/ - | . (‘

Review DPC are being sent to
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28.9.07 (ont-9 O\
Administrative Ministry to obtain
the approval of the Cabinet Cominittee on
Appointments (ACC). It has been stated in
the said ‘coﬁﬁ‘lmunication dated 26.09.2007
that it may take two months time to
. obtain views:from the ACC.
| In the above said premises, call this

matter on 14 December, 2007.

_ [ (ManoranjanMahanty)
Member{A) Vice-Chairman

1412077 Mr G.Baishya, learned Sr. Central

""Government Standing Counsel for the
respondents states that approval from the ACC
Chrough DOP'I}has not yet been received on the

. recommendation of the DPC relating to the
Applicant. He has placed before us a]}irecforate
letter dated 6.12.07 under forwarding letter
dated 13.12.07 and seeks adjournment in the -
matter.

Call this matter on 31.01.2008.

. " > >
“ {G.Ray) (M. R. Mohanty)
- Member(A) Vice-Chairman

Pg =
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© " Onl4d December, 2007 this
matter was adjourned till today (for 1%
months) expecting that the contemners to
act promptly to get approval from the ACC
ﬂil‘"o'u'gh DOPI. Mr. G. Baishya, learned

‘Sr. Standing counsel appearing for the

Union of india, who appears today for
contemners is not in a position to furnish
details of the progress.

| in the aforesaid premises, this

matter again stands adjourned to 201

February, 2008 awaiting up-to-date

instructions in the matter.

Send copies of this order to the

Respondents of O.A No.37 of 2004 and

free copies of this order be handed over to
Mr.M.Chanda, learned counsel appearing
for the Applicant and to Mr. G. Baishya,
learned Sr. Standing Counsel appearing
for-the Union of India.

Call this matter on 29.2.2008.

(Khﬁshiram)
Member(A)

(M. R.Mohanity)
Vice-Chairman

Mrs. U. Dutta, learned counsel

+ appearing for the Applicant is present. Mr. G.

Basihya, learned Sr. Standing Counsel
appearing for the Respondents has placed a
letter dated 25.02.2008 from the C.P.W.D
addressed to Superintending  Engineer,
Assam Circle, Guwahati 6n record, stating
that matter is being finalised and the delay
is because inter departmental consuitation is
required in this case.
List the matter on 01.04.2008.
/

S

{ihitehiram:
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Non compliance of this order dated
07.10.2005 of this ‘I'ribunal (rendered in
0.A.N0.37 of 2004) is the subject matter of

01.04.2008

this Contempt proceedings. it appears that
the Respondents department lin—successﬁlﬁy
carried the matter to the Hon'ble High Court
of Guwahati in W.P.(C) No.3082 of 2006 and
to the Hon'’ble Supreme Court of india in
S.L.P.(CC 1836/ 2007).

 On the prayer of Mr.G.Baishya, learned
Sr.Standing Counsel appearing for the
respondents department, this matter is
adjourned to be taken up on 12% May, 2008;
by which time the Respondents of O.A.No.37 )
of 2004 should come ready with the :

compliance of the order Qf this ‘I'mbunal;

failing which they shouwld appear in person

for receiving contempt charges.

Send copies of this order to the
Respondents of O.A.No.37 of 2004 and free
of this

Mr.G.Baishya, learned Sr.Standing Counsel

copies order be supplied to

appearing for the contemners.
Cali this matter on 12.05.2008.
==
(M. R. Mohanty))
Vice-Chairman

{khushiram)
Member{A)

im

1 1

For the reasons recorded separately

this Contempt Petition is dropped.

P

{(Khushiram) (M.R.Mohanty)
Member (A) Vice-Chairman

P8
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH

Contempt Petition No.10 of 2006.
Date of Order : This the 12th Day of May: 2008.
THE HON'BLE MR MANORANJAN MOHANTY, VICE CHAIRMAN
' THE HON’BLE MR KHUSHIRAM, ADMINISTRATIVE MEMBER

Shri Gauri Shankar Mittal,
Superintending Engineer (Retd.)
Central Public Works Department. .......Petritioner

By Advocate Mr M. Chanda.
-Versus-

1. Shri Anil Baijal,
Secretary,
Ministry of Urban Development and Poverty Alleviation,
Nirman Bhawan, New Delhi-110011.

2. Shri B.Mazumdar,
The Director General of Works,
Central Public Works Department,
118-A Nirman Bhawan,
New Dethi-110011.

3. Shri M. Ramachandran,
Secretary,
Ministry of Urban Development and

Poverty Alleviation,
Nirman Bhawan, New Delhi-110011.

4, Shri A. Chakraborty,
The Director General of Works,
Central Public Works Department,
118-A Nirman Bhawan, v ‘ -
New Delhi-110011. ... Alleged contemners

ORD ER (ORAL)

MANORANJAN MOHANTY, (V.CO)

Non compliance of order dated 07.10.,2005 of this Tribunal

(rendered in 0.a.37/2004) is the subject matter of this contempt-!

>
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proceeding. It appears the Respondents department uilsuocessﬁﬂly
carried 'the matter to the Hon'blie High Court, Guwahati in W.P.(C)
No.3082 Qf 200'6 and to the Hon'ble Supreme Court of India in
S.L.P.(CO) 1836/2007. After disposal of the Writ Petition{(C) and S.L.P
the Respondents departmenf has passed an order on 09.05.2008
granting promotion to .the Applicant retrospeétively i.e. from the date
his junior received promotion. A copy of the Government order dated
09.05.2008 has been produced by learned Sr. Standing Counsel Mr G.
Baishya in Court, after serving a copy thereof on Mr M.Cﬁanda,
learned counsel for the Applicént.

2. Since the order of this Tribunal has already been complied
with Mr M.Chanda, learned Counsel for the Applicant has expressed
the intention of the Applicant not to press this Contempt Petition.

3. Accordingly; this Contempt Petition stands dropped.

4, While parting with this case we hope that Respondents to
act expeditiously to grant oonsequentiél benefits to the Applicant,
preferably within a period df 90 days Znow. |
5. Send copies of this ordér to the Applicant and to all the

Respondents of O.A.37/2004.

-~
/LKMA/ — = (2.Jos-[5%
(KHUSHIRAM) - (MANORANJAN MOHANTY)
ADMINISTRATIVE MEMBER VICE CHAIRMAN
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. {An application under Section 17 of the Administrative Tribunal Act, 1985} .

AMFENDED PETITION

In the maller ofl;

Shri Gauri Shankar Mital.
.o I’cﬁﬁum:r.

-And-
in ihe maiter of:
An application under Section 17 of the
Central Adminisirative Teibunale Act,
985, praying for initialion of a
Contempt proceeding against the

contemnors for -.L.n-"f:LlpL-lﬂte

of the order dated 07.10.2005 passed in

0. A. No. 37/2004.

Suvemuename Engineer ( (t(eui )
-Central Public Works Department.

.. Petitioner.
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Ministiv of Urban Devel nnmmt and_

Poverty Alleviation,
T‘-.m*mar; Bhawan, New Delthi-110011.

o

2. Shri B. Mazamdar,

The Director General of £ Works,

Central Public Works Department,
118-A Nirman Bhawan,
New Dethi- 110011

L IR N R o YU S
3. Shri M, Ramachandran,
Secretarv

Ministry of Urban Development and
Pove Jhr A__Jnvauonl

Jirman Bhawan, New Delhi- 110011,
% Shri A, Chakiaboity,

The Director General of Works.
Central Public Works Depurtment,
18-A Nirman Bhawan,

New Deihi- 110011

YR

. Alleged conlemnors,

The humble petitioner above named

Most respectfullv showeth:-

X
30/29/2002-EC. {/E.W.1 dated 20.11.2003, whereby the persons junior io

%’

the applicant have been promoted to the post of ¢ Chief Engineer in the

3 1 1 s - H

% & KTaYTa v 3 Y Q £ "i '3 B TP, P LTy ]
regpondent departmenl by superseding ine apfﬂ canl, approached this
Hoi ble Tribunal twough O. A. No. 37/2004, praying for a direction to

the respendems to promote the applicant to the grade of

("\
b
(=8
=5
L:!,',
i
g
A

with effect from the date of promotion of his juniors wilh all consequential

e benefils including arrear elc.
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this Hon'ble Tribanal afler hearing the contention of the parlies was
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pleased to dispose of the O.A. No. 37 of 2004 on (7. 10.2005, directing the

respondents as follows: -

review the selection process and to consider the case of the
applicant for promotion to the post of Chief Engineer {Civil)

on the basis of the ACRs of the appiicant ignoring the

in this order and to take a decision in the case of the
a ,p}%cant as expeditiously as possible, at any rate within a
period of three months from the date of receipt of this order.
We order accordingly. Tn case the applicant is sefected and

appointed as Chief Fngineer (Civil} the respondents will

consider the question of grant of consequential reliefs.

20.  The counsel for the respondents will forward a copy
of this order urgently to the respondent No. 2 so that he will

urgent steps for compliance,

The O. A is disposed of as above. No costs”
{A Copv of the judgment and order dated 07.10.2005 is enclosed

herewith for perusal of Hon'bic Tribunal as Anncxure- 1.

-t IRy B4 < 2 s 2 - - ol Ry 2 £ o2
That the petitioner begs fo state that immediately affer receipt of the

v

~ A

judgmeni and order daied 07.10.05 passed in O.A. No. 37/2004, the

petitioner  approached the alleged contemmer No. 2, through a
reprosentation for implementation of the judgment and order dated
07.10.05, bui finding no response the peiilioner submiiied anoiher
representation dated 18.01.2006, praying for compliance of the direction of

1 'r

his Hon'bie Tribunal
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opy of the repre esentation dated 18.01.2006 is enclosed herewith

usal of Hon'ble Tribunal as Annexare- 1),

4. That the humble petitioner begs to state that more than 4 months time
have passed since the passing of the judgment and order by this Hon'ble
Tribunal but the alleged contemnors have not initiated any action for
implementation of the direction passed by this Hon'ble Tribunal in it's

07.1

judgment and order dated 7.10.2005.

L

That

i“u

that

[}

t is stated he

L

!Ll

allegad contermnars de i‘ﬁérat? and willfully did

e judgment and ordes

EF

not initiate any action for implementation of
dated 07.10.2005 passed in O.A. No. 37/2004, which amounts to contempt
of Court. Therefore, the Hon'ble Tribunal be pleased to initiate a

Contemipt proceeding against the alleged contemnors for willful v wxahon

of the order dated 07.10.2005 in O.A. No. 37 /2004 of this Hon'ble Tribunal
and further he pleased to impose punishment upon the alleged

contemnors in accordance with law.

- Under the facts and circumstances stated
above, the Houn'ble Tribunal be pieased to initiate
Contemipt proceeding against the alleged contemnors

1

for willfui non-compliance of the judgment and order

4

dated 07.10.2005 passed in O.A. No. 37/2004 and ‘he
pleased to impose punmhr*em upon the alleged
contemnors in accordance v}th law and f'.hthm be
pleased io pass any oiher order or orders as deemed

it and proper by the Hon'ble Cowrt.

And for this act of kindness, the petitioner as in duty bound, shali ever

pray.
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That I am the petitioner in the above contompt pofition and as snch T am

]

well acquainied with the facis and circumsiances of the case and also -

cdompetent to sign this affidavit

That the statements made in paragraph 1 to 5 are true to my knowledge

5};

ad belief and T have not suppressed any malerial fact,

before this Hon'ble Tribunal, Guwahati Bench, Guwahati for non-

compliance of the H on'ble Tribunal's order dated 07.10.2005 passed in

And Isign this Affidaviton tt day of July 2007.

Identified by
G-S Wi AT

Advouate.
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DRAFT CHARGE

Laid down before the Hon'ble Central Adm.ms!muve Tribunal, Guwahati

Rench for initiating a confempt proceeding against the contemmnors for

willful disobedience and deliberate nomn-compliance of the order of the

Hon'ble Tribunal dated 07.10.2005 passed in O.A. No. 37 /2004 and further

to impose punishment unpon tha a}}eged contemmors  for wiﬂﬁ.ﬂ

disobedience and deliberate non-compliance of the Hon'ble Tﬁbmal’s

..ﬁt‘*di.)/.lul 005 passed in O.A. No. 37/2004.
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- CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHA’II BENCH

Original Application No.37 of 2004

| Dabe of decision: This the 7* day of October 2005

;The Hon'blejustlce Shn G. Slvareuan Vice-Chairman
'-.""I'he Hon'ble Shrl MK. Misra, Admlmstratxve Member

5 Shrl Gaun Shankar Mittal,
Supermtendmg Engineer,
~ Central Public Works Department,
. . Silchar Central Circle,

- Mela Road; Malugram,

-Snlchar 788002 Assam ..... Applicant

: By Advocates Mrj L. Sarkar, Mr M. Chanda,

" Mr G.N. Chakraborty, Mr S. Nath and

Mr S. Choudhury.
" - Versus -

- . The Union of India, represented by the
“.\ - Secretary, Ministry of Urban Development
%\ And Poverl:y Alleviation,

4 Nlrman Bhawan New Delhi- 11001 1.

' The Dlrector General Works,
Central Public Works Department,
- 118-A Nirman Bhawan,

New Delhi -110011.

3. Shri N. Ravi,
Chief Engineer (Valuation),
Central Public Works Department
Chennai.

4, ShrlG C. Khatter,
A Chicf}:ngineer (Civil),
S CPWD, Andaman,

Portblair-744101.

5.  Shri-Lalit Mohan,
' Chief Engineer, IT Department,
- Kendriya Sadan,
4" Floor, AWing, .
17" Main, 2™ Block,
Koramangula,
Bangalore - 560 034.

" - ARNExU RE— T

T
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\v 6. Sri M.K. Goel, | v
_ Chief Engineer, CPWD (Retd.),
A-28, Surya. Nagar,
Gaziabad,
U.P.-201011.

7. Shri Suresh Kumar,
General Manager (Civil),
- Delhi Transco Ltd.,
220 K.V Sub-stdtio, Lodhi Road,
New Delhi =110 002.

8.  ShriP.C. Arora,
Chief Engineer (NEZ),
CPWD, Dhanketi,
Shillong - 3,
Meghalaya.

9.  Shri K. Balakrishanan,

- Chief Engineer (82I),
CPWD, lind Floor, G- Wing,
Rajaji ‘Bhawan, .

‘Basant Nagar,
" 'Chennai - 600 090.

Shri Virendra Sharma

~Chief Engineer (AA),

‘IT Department,.

- 54/2 Rafi Ahmed Kidwal Road,
Kolkata - 700 016.

+ Shri A.L. Garg, .

Chief Engineer, BFZ,"

'CPWD, East Block No. I, Level -1V, _

R.K. Puram, New Delhi. v ... Respondents

- By Advocate Mr. A.X. Chaudhuri, Addl. CGS.C.

oooooooooooooo

SIVARAJAN. |. (V.C)

The applicant is a Superintending Engineer in the Central

Publlc Works Department (CPWD for short) now workmg aL ‘%llchar |

He was pxomobed to the said post on regular basls on ’2" 9. ]989 As
per ‘the recruitment rules for promotion to the post of Chief Engmeer

(Civil), the appllcant‘iias'w complete B years of regulur.serjvl.cé fn the

foy
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Grade which he had completed in the year 1994. A Departmental
Ptomotion Committee (DPC for short) meeting for selection of eligible.
officers for promotion to the post of Chief Engineer,(Civi])'in‘ the

' -CPWD for filling up the vacancies of the year 2003- 2004 was

convened on 2762003 Though the applicant was in the /onc of
consxderatnon and was cons.dered the DPC found him unﬁL for
| promotlon to the post of Ch.ef Engmeer (Civil) CPWD. The DPC had
selecbed 9 officers: The Government of India on the basis of the select
list prepared by the DPC had appointed 8 officers mcludmg
respondent Nos.3 to 11 as Chief Engineer (Civil) who are Jumors to
the applicant as per the seniority hst (Annexure-I1I) evndenced by
Office Order dated 20.11.2003 (Annexure-II}. The -applicant, being
aggrieved, has filed the O.A. seeking for the following reliefs: |
i The impugned Office Order No.30/29/2OOZ/E(J.I(E.W.I
dated 20.11.2003 issued by the respondents be quashed
and set aside to the extentjunibrs are pronmted. |
ii. The Irespondents be directed to promote thefrupplicnnt Lo
the gtade of Chief Engineer with effect from the date of
prOmotion of his juniots with all consequential heneﬁts

including arrears etc.

2. . The respondent Nos.1 and 2 (official respondents) have

ﬂled their wntten statement The apphcant has filed reJomder also.

We have heard Mrj L Sarkar asswted by the Mr M. Chanda, learned
counsel--for the applicant and Mr AKXK. Chaudhuri, learned Addl.
C.G.S.C.. for the respondent Nos.1 and 2. There is no appearance for

"\

the party respondents.

oy
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Mr Sarkar has ralsed Lhe three main (ontentiuns

The DPC for the purpose of filling up the vacanCIes of
Chief Engmeer (Civil), CPWD for the year 2003-2004 had
erroneously followed the norm for promotion issued by the
DOPT thh effect from 1.4.2003. This submission is made
on the basxs of the Government Orders/Office
Memotandum, which provides that the select. list for
promotion. to. the vacancies of Chief Eng.ineer (Civil) tor
the year 2003-2004 has to be prepared and (inalised by
30.11.2002 in which case the norms as e.xisted' as on
31.3.2003 should have been applied by the DPC for
selection’. The DPC meeting was convened only on

27;6.2003 and the DPC has followed the norms for

‘selection issued with effect from 1.4.2003.

The respondents have downgraded the A’CRsv_ of the
applicént for thé relevant years. 'I“he downdradihg, being
below the Benchmark fixed by the DOPT, should have
been communlcabed to the apphcant before |t is being
used ‘agamst the applicant. This has not been done and
-vconéequently the dOwngraded ACR has to be ignore_d by
the DPC in view of the settled legal posMon The counsel
submitted that the applicant has got very good track

record all through and the apphcant had never been

, mformed of any shortfall or any advel se reports in the

ACRs, and
The incentives offered to officers working in the North

Eastern Region (Rerhote Areas) include promotion in

_cadre posts. The DPC did not consider the effect of the
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s
- said mcentwe offered by the Government of India. He

referred us to Swamy 3 Compxlatlon of FRSR (page w40)

Mr AK. Chaudhun learned Addl. CGS.C ror'me'

respondents,. met - Lhe said conbenLaons by makmg the followmg

submissions:

i.

The pro'ce"s,s' for forwarding the proposal to'the ‘Union
Public Service Covmmis:s‘ion (upPsC for shorL) for
preparatlon of the panél of ofﬁcers for promotlon to the
post of Chief Engmeer (le) for the year 2003 200-4 was
initiated by the respondean in Novemberv2002 but the

proposal could be forwarded to the UPSC only in March

."2003 since there was Some confusion regardmg the

number of officers to be selected for pxomot,\on as Chief

Engineer (Civi) for the year 2003-2004. The PPC has

' fo“bwed the revised _guide\ines issued by the -_-,DO_P"l' in

M No.35039/7197-Estt~.D dated 8.2:2002 (Annexure:) a8
per which the Benchmark fixed for promotion to t:l'{e posts
in revised pay scale (Grade) of Rs. 12000 16500 and abhove
which includes the post ot Chief Lngmeer (C‘wn) in CPWD

where the mode of promotion is’ hy ‘%dechon Very

Good’ and the DPC shall grade OfﬁCGlS as ﬁt ‘or ‘unfit’ 7or ‘

promotxon only W\th reference to the benc.hmark of ‘Very

G.ood' He also submltted that as per the norms issued by

the DOPT in the O.M. dated 10.4.1989 the DPC had the

full power to deVlse its ‘own method and proredure for

objeotive' assessment of the suxtabthty of candldatef; to

consider them for regular pr,or‘notton from the Grade of

cunerintending Engineer (Civil) to the .Grade of Chief




ii.

iii.

‘Engineer (Civil) on the basis of their Annual‘Con['idential

Records. He submitted that officers were selected as per
the existing rules and instructions of the Government

reg_arding holding of DPC for promotion. He accordingly

sUb_mitted that the delay in holding the DPC has notin any

manner affééted the promotional avenues of the applicant.

Under the existing instructions of Lhe Government on

| mamtenance of ACRs, only adverse entrles in the ACRs

are required to be communicated. Any grading below the
benchmark prescrlbed for promotlon to the .next higher
grade in the ACR of the applicant is not an adverse entry
and therefore, as per the existing. instruc!;ldris of the

Government there is no legal requ-ifemeﬁt that the said

'grading should have also been vcommunica‘t‘e'd to the

apphcant before considering his case for promohon in the

- next hlgher grade He further submltted that the grading

of the apphcant in the ACR is glven by his superior

~ officers on the basns of the performance dunng a

partlcular year, whereas the assessment of the DPC is -
based on the overall performance of the olﬁcel as
reflected in his ACRs for the period cnnsndued by the DPC
and is for the purpose of decndmg his su1tabxl|Ly for
promouon

Content:lon No.3 was met by submlttmg that the case of
the applicant for promotion to the grade of Chlef T._hgm(,er
(Civil) hias been considered by the duly- censh.i'tuted DPC

held _in\‘the UPSC on the basis of the existing instructions

“on the subject.
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5. . . We will now take the con"tention of Mr J.L. Sarkar, that the
| DPC was not jllSl.lﬁed in. following the revised norms issued by the
DOP&T w1th effect from 1.4.2003. This. submlssmn as 'already notedl,v-:
is made by the counsel on the basxs that under the (Jovernment ol _
':Indla mstructlons and the model calendar lhe select list for promouon
to the post of Chlef Engmeer (Civil) should have been fmahsed on or |
before 30.11 2002 Accordmg to the counsel if the DPC had met fon
‘preparing the select hst before 30.11 2002 or at any raLe befone
31. 3 2003 the rules as it existed prior to 1. 4 2003 should have l)een
opphcd The case of the counsel it would appear, is that revnsed
" norms issued by the DOP&T w1th effect from 1. 42003 has bee'n
: apphed in thls case Apart from- the fact that Lhe apphc‘ant has not ‘
placed the alleged ‘revised norms which came into effect fromA

1 42003 the respondents have posmvely asserbed that the revnsed

u1dehnes 1ssued by the DOP&T in the O.M. dated 8. 2 2002 ‘had been'
c'lla phed for the preparatlon of the select list for promotmn to the posL
fChlef anmeer (vaxl) for the period 2003- 04. As could hecn seen
from the rejomder ﬁled by the applicant, his case lS also thnt the O.M.
dabed 8. 2 2002 contammg the guldelmes issued by the DOP&I should
have been apphed (vnde paras 2 and 4 of the reJomclu [“led by the
-apphcant) In thls vnew of - Lhe mattel, it is to bc notcd no pl(‘JlldI(‘P
has been caused to- Lhe apphcant by co nvenmg Lhe DI’C mectmg on
2‘7 6.2003 as agamst 30. 11 2002 ‘which is the daLe for complehon of
the selectlon as per the existing mstructlons Smce the respondenls
have clearly stated that 1t is Lhe exxstmg norms, haL is, the norms
1ssued by the DOP&T in the O M. dabed 8.2.2002 [ollowed by the DPC

in th_e matber of select10n of ofﬁcers for promotlon to the post of Chlef

Engineer (Civil) for the year 2003 04 there is no substance in the

T e
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contention of the counsel for the applicant that the DPC had followed n

the revised norms issued by the DOP&T with effect from 1.4.2003. \

Hence this point is found against the applicant. R

/

6. Now we will take the second contention raiséd by the
counsel for thé applicant. Before dealing with the said contention it
will be appropria-te ‘and useful to particularly incorporate the
statemenlt sthing the ACR of the applicant for the years from 1992-
93 to 200203 prepared and furnfshed by the counsel for the parties.

It reads thus:

Year "Reporting " Reviewing Officer Accepting Remarks ‘
; Authority Au;l:orit;y

01.04,1992 to | VeryGood | Very Good NiL

31.03.1993 (Incomplete)

01.04.1993 to | VeryGood | Very Good NIL

31.03.1094 (Very sincere,

Hard working
and Polite)

01.04.1994 to | Very Good |Very Good NIL
30.06.2004 '

01.07.1994 to | Very Good Very Good
31.03.1995

01.04.1995 to | VeryGood | Very Good o
: Very Good

04.08.1995 -

o (I agreed)
. o Very Good
: (Highly

14.08.1995 to | VeryGood | efficlent and

31.03.1995 hard working \
o x officer)

01.04.1096 to | Very Good [Very Good Very Good

. 25.07.1996

26.07.1996 Very Good |NIL (Retired) Report not

31.03.1997 reviewed and
countersigned as
reviewing ofllcér
retired on
""" i 30.06.1997
01.04.1997 to Very Good | Very Good Very Good
31,03.1996 . A sincere
- : Officer |
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01.04.1998 to Agood A Tiard working Accepted
31.03.1999 officer but | and sincere
not Very officer
Good
51041000 to | Good ¢ | Asincere Not
31.03.2000 officer, whose countersigned
performance due to retirement
was good.
01.04.2000 to | Very Good | Very Good -Do ~
31.03.2001
14.05.2001 to “Outstanding| sincere and Not
81.03.2002 .| devoloped counterslgned
extremely well _
in hostile
environment.
01.04.2002 to Not
03.07.2002 Excellent Not recetved countersigned
.04.07.2002 to Qutstanding Outstanding Agreed
31.03.2003 . Self motivated
And doing
exceptionally
well '

This statement, it is stated, is prepared by the counsel after perusal of
the conﬁdentlal reports ‘of the applicant for the period mentioned
above. Mr AX. Chaudhuri, learned Addl. C.G. S.C. appearing for the

respondents‘afﬁrmed the same. On a perusal of the gradings given by

/ the Reportmg Authority, by the Reviewing Authority and by the

Accepting Authority, it is seen that for the years 1992 93 to 1997-98
the Reporting Authority and the Reviewing Authority had awarded
‘Véfy Good’ to the apphcant Of course, for the first four years il
appears that there was no Accepting Authority and therefore there is
no grading by the said authority. For a portion of the year 1995-96
there was an Accepting Authority who graded the applicant "Very
Good’. Similarly, for a portion of the year 1996-97 there was an
Accepting Authority who graded the applicant ‘Very Good’. For 1997-
08 also the Acceptmg Authority awarded ‘Very Good’ to the applicant.
In other words, ;rom 1992-93 to 1997-98 the applicant was awarded
 ‘Very Good’ by the authorities. However, for the year 1998-99 the
Foy
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Reporting Authority observed, ‘A good officer but not Very Good’; the

Reviewing Authority observed, ‘A hard working and sincere officer’,

but no grading is given. The Accepting Authority accepted it.

Similarly, for thg year 1999-2000 the Reporting Authority graded
‘Goodl*' and the Reviewing Officer observed, ‘A sincere officer, whose
performance was -good’. There was no Accepting Authority. For the
year 2000-01 the appllcant was awarded ‘Very Good’ by the Reporting
and Reviewing Authorities. There was no Accepting Authority. For the
year 2001.02 the Reporting Authority awarded ‘Outstanding’, the
Reviewing Authority obsérved, ‘Sincere and developed extremely well
in; hostlle envnronment but no grading. There was no Accepting
Authonw For a portlon of the year 2002 the Reportmg Authority

graded the applicant Excellent, but there were no Reviewing and

Accepting Authorities, and for the remaining part :of""ZOO‘Z-OB the
Reporting Authority awarded the applicant ‘Outstanding’, the
' Reﬁewing Aﬁthority graded him ‘Outstanding’ and observed, ‘Self
motivated and doing exceptionally well’. This was agreed to by the

Accepting Authonty Thus, on the whole we find that the applicant

had secured ‘Very Good’ or ’Outsbandmg for all the yearq from 1992-

93 till 2002-03 (both mclusnve) except for the years 1998- 99 and'1999-
| 2000 For these two years also the Reportmg Authority’s s remark is ‘A
good ofﬁcer but not Very Good’ and ‘Good™ respec.tlvely The
Rewewxng Authority accepted the observations menuoned earhcr, but
dld not grade him and the same is accepbed by the Accepting
Authority. We notice here that: the authorities entrusted with the duty
o_f__Writing the ACRs of officers which is the basis for the promotional
prospects of officers working under them were not careful in the

matter of writing the confidential reports. In other words there was no

Joy,
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proper application of mind by the Reviewing and Accepting
AuLhorltles so far as these two assessment years are concerned. That
' apart both under Lhe CPWD Manual (Clause 9 Volume 1) and under
| \the' General Law, the authorities who' are entrusted with the task of

} maintaining the confidential reports of officers are bound to intimate

any adverse entries in the ACRs to the concerned officer so that he
can make representation against such adverse entr‘ie'é in t_h'e ACRs

before the authorities. The ob:ject of affording_such an 'oppo.rtun'_fifry to

the officer against whom adverse entries are made in the ACRs is to

enable rl'leln to realize their shortfall in the perfornmncr—:_ of their
ofﬁcial dnties' and to correct such errors and to improve the
performence level reaching ‘the level of eiccellen‘ce whicn is &
constxtutlonal obhgatlon 1mposed on a citizen under Article 51 A of
he Constltutlon of India.
7. ' In the instant case the applirant ha‘; clearly state that
the respondents had never mformed the apph(,onL about any :.hm qull
in the performance of his ofﬁcxal dutles and/or 1ntnnarecl any
downgrading in “the ACRs of the applicant at any pomt of time. The
' respondents ‘as already nOted hés taken the stand that tﬂhey are
obliged to commumcabe the"® ertrnes in the ACRs only if such entries
are- _adverse to him. It is also stated Lhat if the gradings given in the
ACR is below t:he benchmark fixed by the DOP&T in the O. M. there is
no ‘existing mstruchons of the Government to commumcabe such

downgradmg to the concerned officers. From the above it is cleal that

the respondents dld not communicate the downgradmg of Lhe A(“IL of

e

1 the applicant for the years 1998 99 and 1999- 2000 to rhe apphcanr

O T

St i e i

As already noted, “the apphcant was graded 'Very Good by all the

three authorities in the ACRs for the year 1997-98.

.
s aae ¥l sl
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‘ = In the instant case, as already noted, the applicah’t was
‘ graded as ‘Good’ and ‘Good*' in the ACRs for the years 1998-99 land
1999-2000, which in the ordinary sense cannot be treated as adverse
entrie’s, but if the benchmark for promotion to the next higher grade

as per the norms is ‘Very Good’ then the grading of ‘Good’ is certainly

ladverse to the officer in that his promotional avenues a:xje hit by such

entry. The question‘. whether such. dox;vngrading/entries;,' ie. ‘Goodv'>
when the bench'm"a,rk' ﬁxed_ iis 'Véry Good’, was _adverse,v‘ was

considered by the Hon'ble Su“preme Court in U.P. Jal Nigam and

others Vs, Pr-ab’hét Chandra Jaih and others, (1996) 2 SCC 363. Paras

2 and 3 of the said decision read thus: |

3. The first respondent was downgraded at a certain
point - of time to which the Service Tribunal gave a
(.correction. Before the. High Court, the petitioners’ plea
was that downgrading .entries in confidéntial reports
cannot be termed as adverse entries so as to obligate the
Nigam to communicate the same Lo the employee and
attract a representation. This argument was turned down
by the High Court, as in its view confidential reports were
assets of the employee since they weigh to his advantage
at the promotional and extensional stages of service. The
High Court to'justify its view has given an illustration that
if an -employee legitimately had earned an ‘outstanding’
report in a particular year which, in a succeeding one and
. without his knowledge, is reduced to the level of
- ‘satisfactory’ without any communication to him, it would
certainly be adverse and affect him at one or the other-
stage of his career. > '

“3." We need to explain these observations of the High
Court. The Nigam has rules, whereunder an adverse entry
is required to be communicated to the employee
concerned, but not downgrading of an entry. It has been
urged on behalf of the Nigam that when the nature of the
entry does not reflect any adverseness that is not required
to be communicated. As we view it the extreme illustration

“given by the High Court may reflect an adverse element
complulsorily communicable; but if the graded entry is of
going a step down, like falling from ‘very good’ to ‘good’
that may not.ordinarily be an adverse entry since both are
a positive grading. All that is required by the authority
recording confidentials in the situation  is to .record
reasons. for such downgrading on the personal file of the
officer concerned, and inform him of the change in the
form of an advice. It the variation warranted be not
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// ,permissible, then the. very purpose of wriling annual
S : confidential reports would be frustrated. Having achieved
an optimum level-the employee on his part may slacken in
his work, relaxing secure by his one-time achievement.
This would be an undesirable situation. All the same the
sting of adverseness must, in all events, not be reflected in
such variations, as otherwise they shall be communicated
as such. It may be emphasised that even & positive
confidential entry in ‘a given case can perilously be
‘adverse and to say that an adverse entry should always be
qualitatively damaging may not be true. In the instant
case we have seen the service record of. the first
respondent. No reason for the change is mentioned. The
downgrading is reflected. by comparison.. This -cannot
sustain. Having explained in this manner the case of the
first respondent and the system that should prevail in the
jal Nigam, we do not find any difficulty in accepting the
ultimate result arrived at by the High Court.” :

9. The Principal Bench of the Tribunal in 0.A.N0.2894 of
: ‘2002 decided Sn 25.5.2004, 2005 (1) ATJ 22 had conside’red a case
where the applicant, a Juﬁior Accounts Officer was not promoted to

the grade of Accounts Officer. The Deparhnen‘ral Promotion

Committee considered the ACRs of the préceding 5 yearS’ran'ging_

trom 1995-06 to 2000-2001. The DPC found that the applicant did not

s\achieve the requifed Benchmark to make the applicant eligible for the

applicant wa:s:--vreje'cted 'pri_merily on the ground that th.e”Benchm'ark
for "promotion_- td the post of Accounts Officer was 'Good".but the
applicant for -_t_he relevant period had earned ohly ‘Average’ reports.
The grievance of the applicant was that downgraded ’Ave‘l;a'g e’ report
was not commﬁnicabed. ' ‘

éﬁ. ;Ihe' Principal Bench referred to @ Full Bench decision of
theh-ﬁelhi High Court in J.S. Garg Vs. Union of In_dia and othérs, 2002
(65) Delhi Reported Judgments 607, which in turn has relied. on the
d-e.cision'of the Supr;eme Court in‘jal Nigam case (supra) 'a‘md held that

uncommunicated downgraded reborts cannot be cpnsidered against

| the applicant and the same have to be ignored.

: mpanelment? for promotion to the next higher rank. The claim of the |
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11. A Division Bench of this Tribunal had also occasion to
consider a similar case to which one of-us in Dr Ajoy Roy Vs. Union of -

India and others, 2005 (1) SLJ (CAT) 243. The applicant therein, a

- Divisional Medicﬁl Officer in tho Railway Hospital was not considered

for the Junior Administrative grade and his juniors were selected and

included in the list for promotion. His representation against the same

was rejected by the Railway Board by stating that taking into account

all the relevant factors ‘the DPC did not find him suitable for
émpane’lment/promotion to Junior Administrative Grade. The applicant
contended that the Board h.ad constituted a DPC, which considered
the candidaté's on the basis c;gvf seniority, and ACRs of the last five
years 'preceding the date of selection and nothing adverse was
communicated to him. The respondents in their written statement

contended that the posts of Administrative grades are selection posts.

Confidential rolls are the basic input on the basis of which assessment

is to be made by the Seleétion Commilttee. The applicant was
considered buf not found suitable for empanelment foEJAG taking into
acc‘ou‘nt all vt‘he relevant factors including his overall pel‘l’«>rrnance. He
was not found fit on the basis of the performances as reflected in his

ACRs. It is also contended that entries in the ACRs, which ave .

- considered to be adverse alone, are required to be communicated and

in the absence of any such entries or remarks " the qdestion of

communicating does not arise.

12. ' The Tribunal after perusing the ACRs of the applicant and

the decisions bearing on the point o‘bserved thus:

“On going through the records submitted by the
respondents and selection proceedings we find that the
applicant has acquired grading as ‘Good,’ whereas the
benchmark for such selection as per the circular and by
the Selection Committee has been laid down as ‘Very
Good’. Then the question that comes is whether the ACR
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‘Goad’ ‘is adverse or not. Learned Counsel for Llhe
applicant has taken us to a decision reported in 1996 (2)
SCC 363 in the case of U.P. Jal Nigam and Others v.

.Prabhat Chandra Jain and Others, in which the Supreme

Court has observed that “Confidential report- Adverse
remarks- Downgrading of the entry- When can be
adverse?” The gradation falling from ‘Very Good' to ‘Good’
that may not be ordinarily an adverse entry since both are
positive grading. Even a positive confidential entry can
perilously be adverse and to say that an adverse entry
should -be quantitatively damaging may not be true and
the entry ‘Good’ which is per se not adverse will amount
to be adverse when the bench mark is being put as ‘Very
Good’. Such a state of affairs should not be permitted.
Therefore, such information should have been informed to
the employee and communicated the same. To fortify the
above, it is also to notice a decision of this Tribunal
reported in~ (1996) 33 AIC 802 of the Central
Administrative Tribunal, Allahabad Bench of a similar and
identical case and held that “Remarks which have
potential of adversely affecting an employee’s career, leld
on facts are adverse- Such remarks have to be
comimunicated to the employee- Grading an employee as
‘Good' and ‘Average’ when bench-mark for promotion is
‘Very Good’, held, are adverse remarks which should have
been communicated to the applicant.” Admittedly, the
same position prevails in this case ond the confidential
report of the applicant is ‘Good’ which was not
communicated at any point of time to the applicant has
adversely and prejudicely affected the selection of the
applicant. We also find from the record that the Selection
Committee which consisted of only Railway Officials
without even a single member from the Medical Service
has evaluated without any application of judicious mind
and found the applicant unfit. On going thr’oug‘h the entire

_record we could not tind any cogent reason recorded
except 'the gradation of ACR in the non-selection of the’

applicant..The legal position of such an entry in the ACR

- should have been communicated is not, admittedly, done

in this case which. is patent irregularity in the selection
process, not the Selection Committee make its mind

- applied. Therefore, we are of the considered view that the

declaration that the applicant is unfit will not stand in its
legs and the impugned action is to be set aside.”

A Full Bench decision of the Ernakiulam Bench of the

Tribunal on 20.9.2001 in O.A.No.1304 of 2000 also dealt with the

effect of non-communication of adverse remarks in the ACR ol a

Government sefvant. Referring to the decision of the Supreme Court

in Gurdial Singh FUI vs. State of Punjab and others ((1979) 2 SCC 368])
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it was observed t'.hat'the'povsition is that unc:on'\mt‘u‘\i'c‘.al;ed advérse
re;riarks cannot be relied on by the DPC. |

. A Division Bench of this Tribunal to wh“ich one of us (Vice-
Chairman) was a-party had also occaéion to consider this quésticm in
its 'orde'r‘ dated 18.8.2005 in O0.ANo0.228 of 2004. The Tribunal
elabora.bely considered the deqision.s' of the Supreme Couft and the
different _'Benches of the Tribunal = and also the ’C‘irc'u.lar
No.DDG(P)/GS1/Conf/04 ~ dated 2622004 which deals with the
'prdf:ed_ure | reléted | to writing of Vconﬁdential ’rep.o‘r'ts | and
comh\unicétibg entries thereof issued by the Government of India,
Geoldgic}al'Sttlrvey of Invdia,'l'(olkata,. whiéh contains guidelines similar
to the gﬁidélineé issued .by ti\e Do‘ls&'l’ldat:ed 8.2 .2002._ The circular
ment‘id'rie.d ab,of(e referred b'to the observationé of the Supfame Court in
U.P. Jal Nigarﬁ‘ éase (supyaj' that, "AE:Ven a posiu‘.‘ve conﬁde11tiai entry

can _per.il_ou'sly. be adverse and to say that an adverse entry should

e

always be qualitatively damaging may not be true” and observed thus:

~ “Thus, the sum and substance of the above mentioned
~ ruling appeats to pe that where the overall performance
rating of the reportee is of a category below that given to
him in the preceding year. then, after affording him the
opportunity of representing against the_d'owngrading in
accordance with the prin‘cipl‘es of natural justice, if the
downgrading is - written, this decision, as, well as the
reasons for the same must be clearly recorded in the
.p‘erso’nal file of the reportee concerned. Needless to 58y,

this final decision should also be communicated to the

reportee as otherwise the process will not fulfil the
requirement of the principle of natural justice.”

The Tribunal thereafter observed thus:

- “From the circular dated 26.2.2004 issued by the 39,
res'pondent’itse\f it is clear that if a dqvmgrading of the

ACR is made with reference to the previous years ACR or -

with " reference 1o the grading awarded by ~the
_I‘\ep'orting/Reviewihg iAuthorities there is 8 duty cast on
such autharities to communicate the same to the applicant
greating the said'dOanrading as adverse. Similarly, when
a benchmark is presc:ribed for the purpose of the officer’s
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; , next promotion and if the grading is below the henchimark
then the same should be treated as adverse remark/rating
and communicate it to the reported officer, that too within

one month from the date of making such remarks.”

15. - - The Tribunal also referred to the Circular dated 6.2 2004
issued by the DOP&T as also the O.M.No_.Z?.Ol1/7/98-Estt.(D) dated
6.10.2000 in which the {ollowing observations occu rred:

“Thus it will be seen that when an employee is being
considered for promotion by selection, he is required to be
found “Fit” for such promotion on the basis of his service
record and CRs for the preceding 5 years. It follows that
in case the overall performance rating of such an
employee is below the benchmark rating for the promotion
in question, then such a rating will come in the way of the
employee’s promotion. Thus the condition of such an entry
being “perilously adverse” without necessarily being
qualitatively damaging in terms of the Supreme Court's
observations discussed holds true in such a case. This, in
turn leads to the inescapable conclusion that where a
reporting officer enters an overall performance rating
which is lower than that of the benchmark prescribed for
the reportee’'s next promotion in his CR, then, such an
entry is an adverse entry and should be communicated to
the reportee. Thereafter, the prescribed procedure for
dealing with such an entry in accordance with the
principles of natural justice, as discussed and detailed
above, should necessarily follow in such a case.”

The Tribunal on a conspectus has taken Ll\e view that
when a benchmark is ﬁied in the guidelines for promotion to a I1ighe-.r’"
grade and if the grading given to the .officer in the ACR for any year is
below the benchmark 't.he concerned authorities are bound to
communicéte ‘the same o the officer to enable him to file his
objections to the above. If the downgrading is not communicated to
{ | the applicant in view of the various decisio.ns referred to therein, th'e

urnicommunicated downgrading should have to be ignored.

l17. In the present case, 8S already noted, the applicant has

been graded .'Ve;y Good’ from 1992-93 to 2002-03 except for the

years 1998-99 and 1999-2000 for which periods the applicant was

v/
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rated as ‘Good*’ only. Apart {rom the fact that the enlries were not
properly made by the Reviewing and Accepting Authorities the
downgrading of the. ACR for the aforesaid two years was not
. commumcated to the applicant. In view of the settled position of law
that uncbmmunicated downgrading of ACR below the ‘benchmark
cannot be acted upon by the DPC and in view of the fact that the

applicant had secured ‘Very Good and Outstandmg for all the earlier
and. succeeding years, we are unable to sustain the decision making
process adopted by the DPC in its meeting held on 27.6.2003 for
selecting ofﬁcers for promotion to the vacancies of Chief Engineer

(Civil) in the CPWD for the year 2003 04. The DPC according to us

ad failed to keep in mind the we!l settled legal position in this regard
a cepted by the Govemment itself while making selection.

8. ‘The questlon then is as to what course we should adopt in
_the matter of disposal of this case. It is upul to this Tribunal either to
remit the métter to the DPC for a De novo consideration ignoring the
uncommunicated downgradind in the ACRs.for the years 1098-99 and
1999-2000 which are two of the five preceding years whigh has to be

" considered in the matter of selection for the year 2003-04.

19. In the instant case the applicant is due to retire on

30.11.2005. Considering the above and the further.fact that his track
—
record for the preceding and succeeding years as per the. ACRs are

‘Very Good 'l Outsbandmg and the services of the applicant during the
years 1996-2000 were apprecnated by the higher authorltles as is
evident from “Annexure-VIII series produced by the applicant
alongwith His rejoinder, we are of the view that the DPC can be
directed to review the selection process and to mnsmzaée ol

i,

the applicant for promotion to. the post of Chief Engineer (Civil) on the
Lo

— A .
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basis of the ACRs. of the applicant ignoriné the uncommunicated
downgradmg in the ACRb for the years 1998-99 and 1909 2000 in tho |

'Ihght of the observations made in this order and to take a decision in

the case of the applicant as expeditiously as possible, at any rate
Ce"

within a period of three months from the date of receipt of this order.

ngrdex‘ accordingly. In case the applicant is selected and appointed

as Chief Engineer (Civil) the respondean wxll consider tho question of

Wﬁ% . - o
grant of consequen Lml rehels
%WM The counsel for the respondents will forward a copy of this

order urgently to the respondent No.2 so that he will take urgent

steps for compliance.

The O.A. is disposed of as above. No costs.

et .
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ST GS MlllAl, |

’ (Retd. Supd. Bngg.)

- 7-1-32/6/2, Leela Nagar
Bq,umpcl
Ilydelabad 500 016.

To

THE' l)lRl‘( TOR GE NERAL Ol‘ WORKS

L (CPwWD)
P Nirmaan Bhavan,

New Delhi

Sub: OA. No. 370F2004 Hon’ble CAT (JUWAHAII Bcnch Order
' Dt 7% day of ()clober 2005 G.S. Mittal VSVOolL.

Sir,
k o lhc Ilon ble L/\l has dCll\Cl‘Ld Judgement on the abovc casc and same was’
: forwarded by dddltlondl Cctmal (Juvc,rnment standmg> counul Guwahatl vndc letter dt g™

g Octolwu 2()0§ Ihc /\ddlll()ndl Ccntral Government standmg, (,ouncﬂ hdS given hlS

| : opunon lhdl it W|Il bc a fulfill exercise to file an\Nl’ in the ng,h Court

It is mqucs(ul an carly uctmn to hold the DPC as pu CAI Judg,uncm be llle as

ﬁ period of three. months ard cxpm,d
] Thanking you,
i .
' Ymus hull{ 3:!
TSR
| /@\ J )
‘ (C S Mittal)
A
l
!
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FAX NO. @ 23062097
WX B\

T MG COURT NO. 1 SECTION Xiv

Z {V‘Q‘p

SUPREME COURT 0f inp4 e LT
RECORD OF PROCEEDINGS S

, ' CC 18362007
Petition(s) for Special Leave to Appeal (Civil)..... /2007

(From the judgement and orcy dated 277062006 in WP No. 3082/2006 of The
HIGH COURT OF GUWAHAT) ASSAM)

UNION OF INDIA & ORs. " Pullioner(s)
VERSUS |
GAURISHANKARMMTTAL Respondant(s)

(With appin(s) for c/delay in filing SLP)
Daic: 02032007 This Petition was called on for hearing today.

CORAM :
HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE RV, RAVEENDRAN

ot /\,’./’ F . s \
¢/ For Pelilloner(s) Mt.R.Mohan, ASG
AN AT - Miss Shweta Garg, Ady.
BN / ,\ Mr. V.K Verma Ady.
. _.".:4'._/:" '\
o For R&spondent{s)

’ ot .
‘-.vr..--’ .

Uiy
e PR NISRY '
' - -\ UPON hearing counsel the Court made the foliowing
' N ."1- : O R D E R
l } .'e: P ' I /\ .
v / v Delay condoned,
(LR N\
IR The spacial leave patition is dismissod,
: L8 5§
Ve T . ~ L NSLS - -
e ‘\ . Cart /{".d/. 1\J'\°)- s \/m‘\ ) y
N ol .
_ U'_).\. ' (G,V‘Ra:mna) . (Veesy Vaguig)
A Count Haster Count Master
W \.‘\‘V' ' : '
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BY FAX; SPEED PQST
CQURT CASE

No.8/7/2006-EC.}
GOVERNMENT OF iNDIA
DIRECTORATE GENERAL OF WORKS

Nirman Bhawarn,
New Delhi, dated the . 25-4-2007

To

—<hri D.C. Goyal
Superintending Enginecr,
Assam Ceritral Circle-l,
Central P.W.D,

Bamuni Maidan, . A %“
GUWAHATI-781 021. <

Subject:- Contempt Petition No.10/06 in O.A.No.37/04 filed by
Shri G.S. Mittal, SE(C) Retd Vs Anil Baijal, Sccretary,
M/o UD & Anr. -CAT, Guwahati Bench.

Sir,

{ am directed to refer to your letter No. Mizc. CAT/
G.S.Mittal/ACC-1/EC/572 dated 05.03.2007 on ‘the subject
mentioned above and to inform that the SLP filzd by the UO! has
alrcady been dismissed by the Honble Supreme Court of

India(copy cnclosed). “The. _ Deparincat 18 _considering _the-.

matter in__g:onsuliation with the Administrative. Ministry/ DOPT
“regarding implemcntation of the Fon hle CAT, Guwahati Bench
order dated 07, 10.2005 passed in OA No. 37/2004.

In view of above, you are requestzd to apprise the above
position to the Govt. Counsel defending the contempt petition on
“behalf of UOJ and ask him to seek more time of at lcast 3
months form the Honble Tribunal for implementation of the
Tribunal's order, il the Contempl petition has not been
dismisscd by the Tribunal on the lzst date of hearing in view of
the SLP filed. The outcome of the last hearing held on
06.3.2007 and further development of the case may be
informed to this office immediately.

Yours faithfully,

S

Lo
f c

(" R. Prasad)
Dy. Directe: { Admn.)

7.
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a N 1N THE MATTER OF:

g Impugned order Jetud 7.10.0% of  the
Central' Administrative Tribunal, i E
; Guwahati- Bench paeurd ‘in OA Mo é
g C 372006, B
,”1 - AND-
IN THE MATTLR 0OF 3 - o .
, . N
a 1. Unlun uf INJ;;,.“W\MSPﬁfUd by
: o thn Suurwkary, Guvt.' of Indxa, :
f? ~_ = Minimfty ﬁf Lrban Dwvelopment, é
- lew Delhi-110011. 3
; ; e. Dir@gtor Geﬁqu} of Nwrks; 3
~;v .n:  1 f‘CéhthHl Fublic Wocks Dmpartmant;
. ' o ‘é ;;'.’v C U Nivman Uhawaﬂ, Hew Delhi—ii@ﬁll.

PN

3. The Superintuending Englioesr,”

Cantral Fublic Works Department,
Asuam Cwntral Circle-1,Nirman
ce ‘ Bhawan Bapunimaiden,Buwahati-21,

.. Petitioners¥:

< : . o ~\T U s -
Shri Taurd Shanhae Mittal,

Supwy interd: ny Knginesr (Retd),

Contral_Public Works Department,

Silehar Cantral Clr(;u, Hﬂla Road,

Halugram,S;luhm:«’aRune ﬂhhmm. Lo

...mepundtnts.
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“No. | v . Wil sighaue .
. - o g o 2 V s . : ' 4
R DR WP (C) N0.3082/06

~HoN BLE THE Gil1EF JUSTICE B.S.REDDY

HON'BLE MR. TUSYTLE T. NANDAKUMAR SINGH
. 27.06{2006. \ |
. Reddy, C.3: 1 |-
- the Union of mola lS the petmoner in this wrnt 'f: :
_..,_‘pet';tio‘p filed lunder /wi,cle 226 of the Conctltutlon of a
~ India with a praver .) issue Writ of Certiorari and to

. ‘quashj the orger daLec* 7.10.2005 passed by the Central
- Admin straliva Tummoi Guwahati Bench..

~ The Tn unal aﬁer an elaborate consxderatlon of

the matter directed the writ petmoner heiem to conS|der

_.__thev case of e resp ndent/apphcant for. promotlon to

the post of Chief Engmeer (Civil) on the basis of the

;,.; . o fif" | >_i:-ACRS of the apphrant ignoring the uncommumcated
\V | I -downdrading lin the ACRs for the years 1998 -99 and
| | j1999-’.,000 and {© Lz‘ke dppropnate decnsmn in the

C o \
~matter as exp%oitious! as DOSbIDie, at any zate, ‘within a

month from Lhc date of receipt of the

- periodjor thré
| order: ‘mfe the redpondent/apphcant was due to retire

on 50‘ Noventuer 7OO§ |
R The respende: u/dpphcanb ACRS revealed to be
% ":;:;l;":vcfy o0d ‘Outstzniing from 1992 03 to 2002-03
= excepy for th years1998-99 and 1999 ZOOO The facts

e

P, High Court:8/01-80.000 21-8-2001 . B ' A
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the ACRs for the years 1998-99 and

consider . the - case . of the
t for promotion as Chief Engineer
with law.

Standing . Counsel fo the Umon of
_strenuously coniended that
for the relevant years in no manner

an edverse entry, and therefore,

. qu;-st|on of commuficadng of those ACIE a5 such would

“i . not] arise.

1Thc contention urged by the learned Standlng

- ,C__oLnsel o that unlbss it is an adverse entry the same

I

nead not Lfe communicatea and the DPC 'did not commit

any| error
and

The

.(sugra) itself is the

urged by

Indla. The

19599-

!n relying
£000.

‘judgment

the learng

Apéx Co

on the ACRs for the vears 1998 99
of the Apex Court in UP Jal Nigam
complete answer o the contention
d Standing Counsel for xhe Union of

urt having noted the rules of ngan,

AGP.High Court-3/01-80,00021-3-2001
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o - Sy, 3ere ourt in qﬁ Jal Nigam (Supra) and it does not
~ suff er frO‘T
| Cer]t;ormyrlsdlctno
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distissed.|
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-mformpt:on whatsoever has been furnished in the

otherwise, It is for that reason the

ha\le beer placed }W the DPC on those entries in the

ACRS for the years }”90-99 and 1999-2000,
| ’ The

view takcfn by the Tribunal, in our consndered

, 190n confb mity in law as laid down by the

=
Q
-t

|
any wT” apparent on the face of the record

:eq,ﬂrmg rhis Couft's interference in exercise of its

g 4

Writy petition| tails and shall accérdingly stand
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IN THE CENTRAL ADMINISTRATIV

-~

_ .. Ber _
AHATI BENCH-GUW ' ‘ :
{An application under Section 17 of the Administrative Tribunal Act, 1985)

CONTEMPT PETITION No. ) 10 /2006
In O.A No. 37/2004

In the matter of:

Shri Gauri Shankar Mittal.
. Petitioner.

-Versus-~

- ¢ , Usiion of India & Ors.

... Respondnets/
Alleged contemnors.

-And-

In the matter of:

An application under Section 17 of the
Contral Administrative Tribunals Act,
1985, praving for Iniliation of a
-Ccanbémpt proceeding  against  the
alieged contemnors for non-compliance
of the order dated §7.10.2005 passed in

0. A. No. 37/2004.

-And-
In the matter of

Skt Gauri Shankar Mittal,

P

Superintending Engineer (Retd.),
Central Public Works Department. |

, ... Petitioner.
~Versis-




1. - Shri Anil Baijal. -

Secretary,

Ministty of Urban Development and
Poverty Alleviation, =

Nirman Bhawan, New Dethi-110611.

1. Shri B. Mazumdar,
The Director General of Works,

Central Public Works Department,
118-A Nirman Bhawan,
New Delhi- 110011.

... Alleged coniemnors,

The humbie peliiioper above named

Most vespectfuliv sheweth:-

1

ro

That your pétitioner' béing aggrieved with the impugned office order No.
30/29/2002-5C. I/EW.I dated 20.11.2003, whereby the persons junior to
the applicant have been promoted tc the post of Chief Engineer in the
fespnndeﬁt departmént by superseding the applicant, approached this '
Hon'ble Tribunal through O. A. No. 37/2004, praying for a direction to
the respondents to promote the applicant to the grade of Chief Engineer
with effect from the date of promotion of his juniors with ail (fﬂﬂSHQﬁenfiai

service benefits including arrear etc.

That this Hon'ble Tribunal after hearing the contention of the parties was
pleased to dispose of the O.A. No. 37 of 2004 on 07.10.2005, directing the

respondents as follows: -

“19, ——-- We are of the view that the DPC can be directed to
review the selection process and to consider the case of the
applicant for promotion to the post of Chief Engincer (Civil)
cn the basis of the ACRs of the applicant ignoring the

uncommunicated downgrading in the ACRs for the years



L)
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1998-95 and 1999-26G0 in the hght of the observations made
in this order and to take a decision in the case of the
applicant as expediticusly as possible, ai anv rate within ?.'
period of three months from the date of receipt of this order.
We order accordingly. In case the applicant is selected and’
appomted as Chief Engineer (Civil) the respondents will

consider the question of grant of consequential reliefs.

20. The counsel for the respondents will forward a copy of this
order urgently to the respondent No. 2 so that he will take
urgent steps for compliance.

The O. Ais disposed of as above. No costs.”

(A Topv of the judgment and order dated 07.10.2005 is enclosed

herewith for perusal of Hon'ble Tribunal as Annexure- T}.

That the petitioner begs to state- that immediately after receipt of the
judgment and order dated 07.10.05 passed in O.A. No. 37/2004, the
petiticner  approached the alleged conternner Ne. 2, threugh a
representation for implementation of the judgment and order dated
07.10.05, but finding no rcsponsc the pctitioner submitted another
rnpresnpw..on dated 18.01.2006, pray. mg for compliance of the dnefuop of

this Hon ble Tribunal.

{Copv of the representation dated 18.01.2006 is enclosed herewith

for perusal of Hon'ble Tribunal as Annexure- Ii}.

That the humbie petitioner begs to state that more than 4 amonths fime
have passed since the }:;asasing of the judgment and order by this Hon'ble
Tribunal but the alleged’ contemnors have not initiated any action for
implementation of the direction passed by this Hon'ble Tribunal in it's

judgment and order dated 07.10.2005.
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That it is stated that the alleged contemnors deliberately and willfully did
not initiate any acton for implementation of the judgment and order

dated 07.10.2005 passed-irn O.A. Ne. 37/2004, which amounts to contempt .

 of Court. Therefore, the Hon'ble Tribunal be pleased to initiate a

Contempt proceeding against the alleged contemnors for willful violation
of the order dated 07.10.2005 in O.A. No. 37/2004 of this Hon'ble Tribunal
and further be pleased to impose punishment upon the alleged

contemniors in accordance with law.

Under the facts and circumstances
s‘:a'fed ahove, the Hon'hie Trihunéi he
pleased to initiate Contempt proceeding
agamst the alleged contemnors for
wiliful non-compliance of the judgment -
and order dated 07.10.2005 passed in
Q.A. No. 37/2004 and be ple'aégd to
im'posel punishment upon the alleged
contemnors in accordance with law a.:nd
furthef be pleased to Jpass anv other
order or orders as deemed fit and

| proper by the Hon'ble Coust.

And for this act of kindness, the petitioner as in duty bound, shall ever

pray.
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AFFIDAVIT

I Shri Gauri' Shankar Mittal, éged. about 60 vears, Superintending
Engineer (Retd.), Central Public Works Department, do hereby solemnly

| declare as follows: -

- That I am the pelilioner in the above contempt petiuon and as such I am

well acquamted with the facts and circumstances of the case and also

' compctcnt to 51gn  this aﬁﬁdawt

4

-That the statementsmade in paragraph 1 to 5 are true to my knowledge

and belief and I have nol suppressed any malerial fact.

That this Affidavit ‘is'nmdc for the purpose of f.dmg conterapt peﬁﬁon‘ '
before this Hon'ble Tribunal, Guwahati Bench, Guwahati for non-
compliance of the Hon'ble Tribunal's order dated 07.10.2005 passed in
O.A. No. 37/2004. o |

. | . ‘ (,, .
And I sign this Affidavit on this 99&» day of February 2006.

Identified by o - ’qu\\éd il\a A
‘L/‘@ M? 049"7“*“"*“” |
ﬁdvocate | ' o f—
| JM abocr ramed W
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DRAFT CHARGE
Laid down before the Hon'ble Ceniral Administrative Tribunal, Guwahati
Bench for initiating a contempt proceeding against the contemnors for

willful disobedience and delibemte‘non-comp]iance of the order of the

" Hor'ble Tribunal dated 07.10.2005 passed in O.A. No. 37/2004 and further

to impose punishment upon the alleged contemnors for willfui
disobedience and deliberate non-compliance of the Hon'ble Tribunal's
order.dated 07.10.2005 passed in O.A. No. 37/2004. '

R
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. 9.9~ CENTRAL ADMINISTRATIVE TRIBUNAL
1 ' GUWAHATI BENCH

Original Application No.37 of 2004
Date of decision: This the 7 day of October 2005

-‘;The Hon'ble Justlce Shri G. Sivarajan, Vice-Chairman
_'f'Ihe Hon'ble Shri M.K. Mlsra, Administrative Member

Shrl Gaurl Shankar Mittal,
. J‘Supermbendmg Engineer, :
- Central Public Works Department, i
<. Silchar Central Circle, : ' L <
:*Mela-Road; Malugram, L Tt N
'Sll har" 788002 Assam. ' ......Applicant . . '_‘-'\‘
By Advocates Mrj L. Sarkar, Mr M. Chanda, /- -, ‘.f‘j{;'-';';‘}ag;-“ S
“#£"Mr G.N. Chakraborty, Mr S. Nath and L arsmbue SRR B
_':MrS Choudhury. . RS ITRIEN ,,;,5 ;\; b Y /
. T L k S,
- versus - ‘ .
The Union of Indla, represented bythe , | o o ' .
\ - Secretary, Ministry of Urban Development :
Z\ ’;,*And PovertyAllevxatxon, .
;- Nu'man BhaWan, New Delhi-110011.

- sThe Dlrector General Works,

Central Public Works Department,

- 118-A Nirman Bhawan, :
New Delhi-110011. _ :

3.  Shri N. Ravi,
Chief Engineer (Valuation),
Central Public Works Department,
_Chennai.

4.  Shri G.C. Khatter,

- - Chief Engineer (Civil),
CPWD, Andaman,
Portblair-744101.

5. Shri Lalit Mohan,
Chief Engineer, IT Department,
Kendriya Sadan,
4" Floor, A Wing,
17% Main, 2™ Block, -
Koramangula,
Bangalore - 560 034.
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6. Sri M.K. Goel,
- Chief Engineer, CPWD (Retd.),
(N A-28, Surya Nagar,
Gaziabad,
U.P.-201 011.

7. Shri Suresh Kumar,
General Manager (Civil),
Delhi Transco Ltd.,
220 K.V Sub-stdtio; Lodhi Road,
New Delhi - 110 002.

8. Shri P.C. Arora,
Chief Engineer (NEZ),
CPWD, Dhanketi,
Shillong - 3,
Meghalaya.

9. Shri K. Balakrishanan,
Chief Engineer (SZI),
CPWD, lind Floor, G- Wing,
Rajaji Bhawan,

Basant Nagar,

Chennai - 600 090.

Shri Virendra Sharma

Chief Engineer (AA),

IT Department,

54/2 Rafi Ahmed Kidwai Road,
Kolkata - 700 016.

.- Shri A.L. Garg,

Chief Engineer, BFZ,

CPWD, East Block No. I, Level - 1V,

R.K. Puram, New Delhi. ... Respondents

By Advocate Mr. AK. Chaudhuri, Addl. C.G.S.C.

--------------

SIVARAJAN. . (V.C.)

The applicant is a Superintending Engineer in the Central

Public Works Department (CPWD for short) now working at Siichar.
He was promoted to the said post on regular basis on 25.9.1989. As
per the recruitment rules for promotion to the post of Chief Engineer

(Civil), the applicant has to complete 8 years of regular service in the

/‘@h‘}; .
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Grade which he had completed in the year 1994. A Departmental
| Promotion Committee (DPC for short) meeting for selection of eligible
. " officers for promotion to the post of Chief Engineer (Civil) in the
’ . CPWD for filling up the vacancies of the year 2003-2004 was
. convened on 27.6.2003: Though- the applicant was in the zone of
éonsideraﬁon and was considered the DPC found him unfit for
promotion to the post of Chief Engineer (Civil) CPWD. The DPC had

selected 9 officers. The Government of India on the basis of the select

list prepa_red by the DPC had appointed 8 officers -including

respondent Nos.3 to 11 as Chief Engineer (Civil) who are juniors- to
the applicant as per the seniority list (Annexure-III) evidenced by
Office Order dated 20.11.2003 (Annexure-II). The applicant.befng

aggrieved, has filed the O.A. seeking for the following rehefs
i The impugned Office Order No. 30/29/2002/I:C I/E w.I

dated 20.11.2003 issued by the respondents be quashed
and set aside to the extent juniors are prométed.

ii.  The respondents be directed to promote the applicant to
‘the grade of Chief Engineer with effect from the date of

- promotion of his juniors with all consequential benefits

including arrears etc.

.2. . The respondent Nos.1 and 2 (official respondents) have
filed their written statement. The applicant has filed rejoinder also.

We have heard Mr J.L. Sarkar assisted by the Mr M. Chanda, learned

counsel for the applicant and Mr AK. Chaudhuri, learned Addl.

C.G.S.C. for the respondent Nos.1 and 2. There is no appearance for

the party respondents.

7y
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3

4 - ~ LQ -

Mr Sarkar has raised the three main contentions -

The DPC for the purpose of filling up the vacancies of
Chief Engineer (Civil), CPWD for the year 2003-2004 had
erroneously followed the norm for promotion issued by the
DOPT With effect from 1.4.2003. This submission is made
on the hl;asis of the Government Orders/Oftice
Memox;andum, which provides that the select list for
promotion to.the vacancies of Chief Engineer (Civil) for
the year 2003-2004 has to be'pre_pared and finalised by

30.11.2002 in which case the norms as existed as on

31.3.2003 should have been appliéd by the DPC for

selection. The DPC meeting was convened only on

27.6.2003 and the DPC has followed the norms for
selection issued with effect from 1.4.200.

The respondents have downgradéd theACRs of the
applicant for the relevant years. The downgradmg, being
below the Benchmark fixed by the DOPT, should have
been corﬁmunicabed to the.app!icant before it is being
used against the applicant. This has not been done and
consequently the downgraded ACR has to be ignored by
the DPC in view of the settledt ‘legal position. The counsel
submitted that the applicant has got very good track
record all through and the applicant had never been
informed of any shortfall or any adversé reports in the
ACRs, and

The incentives offered to officers. working in the North
Eastern Region (Remote Areas) include promotion in

cadre posts. The DPC did not consider the effect of the



said incentive offered by the Government of India. He

referred us to Swamy’s Compilation of FRSR (page 540).

4.‘ Mr - A.K Chaudhun learned Addl. C.GS.C. for the

respondents, met the said | conbent\ons by making the following
submisslons:

i. The process for forwarding the proposal to the Union

Public Service Commission | (UPSC for short) for

. preparation of the. panel of oFﬁcers for promotlon to the

post of Chief Engmeer (le) for the year 2003 2004 was

' lmtlabed by the respondenns m November 2002 but the

pr’oposal’could be forwarded to the UPSC only m March
PR LM AR T

2003 'since.lther_e. was some confusno
it} 4016 ;,,tx‘!,“}“‘

L. l ‘f"z ,d

n\ “lff‘l(,ql,‘ o

A ’ﬁfi’h'l K

per whxch the Benchmark | ﬁxed for promotnon to the posts
in revised pay scale (Grade) of Rs 12000 16500 and above
whxch includes the post of Chief Engmeer (le) in CPWD

where the mode of promotion is by Gelection’ is ‘Very

Good’ and the DPC shall grade ofﬁcers as ‘fit’ or ‘unfit’ for

promotion only W1th reference to the benchlnark of Very

s \ ' Good’. He also submitted that as per the norms issued by

the DOPT in the O.M. dated 10.4.1989 the DPC had the

full power to devise its ‘'own method and procedure for

§ objective assessment of the suitability of candidates 1o

A ‘ consider them for regular promotion from the Grade of

Qunerintending Engineerv(Civil) to the Grade of Chief

i umber of officers tobe selected for’ -promd _on"as Chlef""'

. -0.M.No.35039/7/97- -Estt.D dated 8. 2 2002 (Annexure-R) as '

redardmg the,_‘. L

.4 Engineet (Civil, for thepyear 20032004 The DPC ’has._j'?-_.,

followed -the revised , guldelmes |ssued by the DOpT m R
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ii.

— ’Z"

Engineer (Civil) on the basis of their Annual Confidential
Records. He submitted that officers were selected as per
the existing rules and instructions of the Government

regarding holding of DPC for promotion. He accordingly

submitted that the delay in holding the DPC has notin any

manner affécted the promotional avenues of the applicant.
Under the existing instructions of the Government on
maintena.nce of ACRs, only adverse entriés in the ACRs
are required to be communicated. Any grading below the
benchmark presgribed for prbmotion to the next higher
grade in the ACR of the applicant is not an adverse entfy
and thérefore, as per the existing instructions of fhe
Government there is no legal requiremeﬁt that the said
grading should have also been comm‘u-niucl:at'e('i";.tq, the
applicant before con'sidering his case for’pf&,ﬁ’é’ﬁéh in the
next higher 'grade.l He further submitted th‘at the grading
of the applicant in the ACR -is given by his superior
officers on the basis of the performance during a
particular year, whereas the assessment of the DPC is
based on. the overall performance of the A_gfﬁcer as
reflected in his ACRs for the period considered by the DPC
and is for the purpose of deciding his suitability for
promotion.

Contention No.3 was met by submitting that the case of

the applicant for promotion to the grade of Chief Engineer

(Civil) has been considered by the duly constituted DPC

held in the UPSC on the basis of the existing instructions

on the subject.
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5. We will now take the contention of Mr J.L. Sarkar, that the

FDPC was not justlﬁed ln following the revised norms issued by the
DOP&T with effect from 1.4.2003. This submission, as already noted,
L .1s made by the counsel on the basis that under the Government of
India instructions and the model calendar the select list for promotion
to the post of Chief Engineer (Civil) should have been finalised on or
before 30.11.2002. According to the counsel if the DPC lled met for
preparing the select list before 30.11.2002 or at any rate before
31. 3 2003, the rules as it existed prior to 1.4.2003 should have been
applled The case of the counsel, it would appear, is that revised
norms issued by the DOP&T with effect from 1.4.2003 has be.en

‘applied in thls case Apart from thé fact that the apphcant has not

‘_:J')* ‘Ar\ "‘

"placed the alleged rewsed norms whlch came mbot.effect fr6m .‘ ~ .% _' . 7.

T bt ...&..

1 .4.2003, the respondents have posmvely asserbed l:hlaﬁ‘ Ehe rewsed ,,fl .

. u1dellnes lssued by the DOP&T in the O.M. dated 8 2. 2002 had been . ‘

from the rejoinder filed by the applicant, his case is also that.thej O.M.
dated 8.2.2002 containing the guidelines issued by the DOP&T s"houlcl
have been applied (vide paras 2 and 4 of the rejoinder filed by the
applicant). In this view of the matter, it is to be noted, no prejudice
has been caused to the applicant by convening the DPC meeting on
27.6.2003 as against 30.11.2002, which is the date for completion of
the selection as per the existing instructions. Since the respondents
have clearly stated that it is the existing norms, that is, the norms
issued by the DOP&T in the O.M. dated 8.2.2002 followed by the DPC-.
in the matter of selection of officers for promotion to the post of Chief

Engineer (Civil) for the year 2003-04 there is no Sllbstance in the

b

S



wnLcntnon of the counsel for the applicant that the DP(‘ had followed

‘the revised norms issued by the DOP&T with effect lmm 1.4.2003.

Hence this point is found against the applicant.

6. ~ Now we will :,take the second conten'tion‘v raised by the
counsel for the apphcant Before dealing with the said contention it
will be appropriate and useful to partlcularly mcorporate the
statement showing the ACR of the applicant for the years from 1992-

93 to 2002:03 prepared and furnished by the counsel for the parties.

It reads thus:

Year Reporting Reviewing Officeq] .,»Aooepting Remarks

‘ Authority _ Authority
01.04.1092 to | VeryGood |VeryGood — *{  NIL' .
31.03.1993 e ) . L ‘ ‘(lnoomplete) ,

01.04.1993 to | VeryGood | Very Good - f NIL
31031004 | 7 7+ | (Verysincere, |
Hard working "|" 'jil{“?’?
and Polite) = |
. B " - ' Bl CON ) BTN
01.04.1994 to | VeryGood [VeryGood - 1 NIL .
30.06.2004 . N D

101.07.1994 to | VeryGood | Very Good

31.03.1995 _ _
01.04.1995 to | VeryGood } Very Good S
04.08.1995 Very Good
‘ (I agreed)
-~ ’ 4 Very Good
. | .- | (Highly
14.08.1895 to | VeryGood | efficient and
31.03.1995 hard working
= - officer)
01.04.1996 to Very Good [Very Good Very Good
- 25.07.1996 :
26.07.1996 - Very Good |NIL (Retired) Report not
31.03.1997 ' reviewed and
. : countersigned as
reviewing ‘officer
retired on
30.06.1997 .
01.04.1997 to Very Good | Very Good Very Good
31.03.1996 A sincere

Officer ‘
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9
01.04.1998 to T A good ATiard working |. Accepted
31.03.1999 officer but | and sincere
not Very officer
Good

01.04.1999 to Good * A sinoere Not
31.03.2000 ' officer, whose countersigned

performance due to retirement

was good.

01.04.2000 to | Very Good Very Good -Do-
31.03.2001 ' ’
14.05.2001 to | Outstanding| sincereand | Not
31.03.2002 developed count;erslgned

extremely well

in hostile

environment.
01.04.2002 to _ Not
03.07.2002 Excellent Not received countersigned
04.07.2002 to | Outstanding Outstanding | Agreed
31.03.2003 . Self motivated

' And doing
exceptionally
well "

This statement, it is stated, is prepared by the counsel ‘aftér‘berusal of
the conﬁdentxal reports ‘of the applicant for the perlod mentxoned

above Mr AK. Chaudhuri, learned Addl..C.G.S.C. .appearing for the

' respondents affirmed the same. On & perusal of the gradings given by

! the Reporting Authority, by the Rewewmg Authority and by the

o Q?Acceptmg Authority, it is seen. that for the years 1992-93 to 1997-98

- - " the Reporting Authority and the Reviewing Authority had awarded
'Very Good’ to the apphcant Of course, for the ‘first four years it
appears that there was no Accepting Authority and therefore there is
no grading be the said authority. For a portion of the year 1995-96

there was an Accepting Authority who graded the applicant Very

Good’. Similarly, for a portion of the year 1996-97 there was an

Accepting Authority who graded the applicant Very Good’. For 1997-
98 also the Accepting Authority awarded ‘Very Good’ to the applicant.

In other words, from 1992-93 to 1997-98 the applicant was awarded

Very Good’ by the authorities. However, for the year 1998-9G the

4
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»— Reporting Authority observed, ‘A good officer but not Very Good’; the

Reviewing Authority observed, ‘A hard working and sincere officer’,
but no grading is given. The Accepting Authorify accepted it.
Similarly, for the year 1999-2000 the Reporting Authority graded
‘Good*’ and the Reviewing Officer observed, ‘A sincére officer, whose
performance was. good’. There was no Accepting Authority. For the
year 2000-01 the applicant was awarded ‘Very Good' by l:he Reporting
and Reviewing Authorities. There was no Accepting Authority. For the
year 2001.02 the Reporting Authority awarded ‘Outstanding’, the
Reviewing Authority observed, ‘Sincere and developed extremely well

in- hostile environment’, but no grading. There was no Accepting

Authonty For a portion of the year 2002 the Reporting Authority

graded the applicant ‘Excellent’, but there. were no Reviewing and

\ Accepting -Authorities, and for the remammg part of 2002 03 the

L ‘ J)ﬂ ) .
eporting Authonty awarded the epphcant Oub:t;andmg',! the
Cy n,)}j?,,ﬂ o '

Reviewing Authonty graded lum ‘Out:,bandmg and observed ‘Self'

motivated and domg exceptlonally well’. Thls was agreed to by the _

1

| Accepting Authorxty Thus, on the whole we find that the apphcant

had secured ‘Very Good’ or ‘Outstanding’ for all the years from 1992-

© 93 till 2002-03 (both inclusive) except for the years 1998-99 and 1996-

2000. For these two years also the Reportmg Authority’s remark is ‘A
good officer but not Very Good’' and ‘Good™’ respectlvely The
Revxewmg Authority accepted the observations mentioned earlier, but

dld not grade him and the same is accepted by the Accepting

" Authority. We notice here that the authorities entrusted with the duty

of writing the ACRs of officers which is the basis for the promotional

prospects of officers working under them were not careful in the

matter of writing the confidential reports. In other words there was no

ot
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proper application of mind by the Reviewing and Accepting
Authorities so far as these two assessment years are concerned. That

apart, both under the CPWD Manual (Clause 9 Volume 1) and under

the General Law, the authorities who are entrusted with the task of

maintaining the confidential reports of officers are bound to intimate
any adverse entries in the ACRs to the concerned officer so that he
can make representation against such adverse entrié§ in tbe ACRs
before the authorities. The ob:ject of affording such an opportunity to
the officer against whom adverse entries are made in the ACRs is to
enable fhem to realize their shortfall in the performance of their

official duties’ and to correct such errors and to improve the

performance level reaching ‘the level of excellence which is a

constitutional obligation imposed on a citizen undef Article 51 A of

P .' .
L S T
.

the Constitution -o'f India.
7. In the instant case the applicant haé clearly stated that
the respondents had never informed the gpplicant abouf any shortfall
in the performance of his official duties and/or intimated any

downgrading in the ACRs of the applicant at any point of time. The

respondents, as already noted, has taken the stand that they are

" “are adverse to him. It is also stated that if the gradings given in the

" ACR is below the benchmark fixed by the DOP&T in the O.M. there is

no existing instructions of the Government to communicate such
downgrading to the concerned officers. From the above it is clear that
the respondents did not communicate the downgrading of the ACRs of
the applicant for the years 1998-99 and 1999-2000 Eo the applicént.
As already noted, the applicant was graded ‘Very Good’ by all the

three authorities in the ACRs for the year 1997-98.

foy,

': “obliged to communicate the entries in the ACRs only if such entries ™
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\ LB - In the instant case, as alresdy noted, the a|::piicaht was
- graded as ‘Good’ and ‘Good*’ in the ACRs for the years 1998-99 and -V-\
'1999-2000, which'in thé ordinary sense cannot be treated as adverse , \

hY

entries, but if the benchmark for promotion to the next higher grade
- 'és per the norms is ‘Very Good’ then the grading of ‘Good’ is certainly
adverse to the officer in that his promotionaf avenues are hit by such
entry. The question whether such downgrading/entrieé i.e. ‘Good’
when the benchmark ﬁxed is ’Véry Good’, "was adverse,. was
considered by the Hon'ble‘ Supreme Court in U.P. Jal Nigam and

others Vs. Prabhat Chandra Jain and others, (1996) 2 SCC 363. Paras

2 and 3 of the sai_d decision read thus:

“3. The first respondent was downgraded at a certain
point of time to which the Service Tribunal gave a
correction. Before the High Court, the petitioners’ plea
was that downgrading .entries in confidential reports
cannot be termed as adverse entries so as to-obligate the
Nigam to communicate the same to-the employee and
attract a representation. This argument was:tirned down
by the High Court, as in its view confidentia].reports were

- assets of the employee since they weigh .to his advantage
‘at the promotional and extensional stages -of service. The
High Court to justify its view has given an illustration that -

_if an .employee legitimately had earned an ‘outstanding’ .
report in a particular year which, in a succeeding one and
without his knowledge, is reduced to the level of
‘satisfactory’ without any communication to him, it would
certainly be adverse and affect him at one or the other

~ stage of his career.

© «3. We need to explain these observations of the High
Court. The Nigam has rules, whereunder an adverse entry
is required to be communicated to the employee
concerned, but not downgrading of an entry. It has been
urged on behalf of the Nigam that when the nature of the
entry does not reflect any adverseness that is not required
to be communicated. As we view it the extreme illustration
given by the High Court may reflect an adverse element
compulsorily communicable, but if the graded entry is of
going. a step down, like falling from ‘very good’ to ‘good’
that may not ordinarily be an adverse entry since both are
a positive grading. All that is required by the authority
recording confidentials in the situation is to record
reasons for such downgrading on the personal file of the
officer concerned, and inform him of the change in the
form of an advice. It the variation warranted be not
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permissible, then the very purpose of writing annual
confidential reports would be frustrated. Having achieved
an optimum level the employee on his part may slacken in
his work, relaxing secure by his one-time achievement.
This would be an undesirable situation. All the same the

. sting of adverseness must, in all events, not be reflected in
-such variations, as otherwise they shall be communicated
as such. It may be emphasised that even a positive
confidential entry in a given case can perilously be
adverse and to say that an adverse entry should always be
qualitatively damaging may not be true. In the instant
case we have seen the service record of the first
respondent. No reason for the change is mentioned. The
downgrading is reflected by comparison. This cannot
sustain. Having explained in this manner the case of the
first respondent and the system that should prevail in the
Jal Nigam, we do not find any difficulty in accepting the
ultimate result arrived at by the High Court.”

9. The,.Principal Bench of the Tribunal in O.A.No.2894 of

2002 decided on 25.5.2004, 2005 (1) ATJ 22 had considered a case

,(‘)fﬁcer was not promoted to

where the applicant, a Junior Accounts
. ¥ t

Prom Gtion

the grade of .Accounts Officer. The ,Deparhn‘éiitél_'.
. ) R E T W R
Committee considered the ACRs of the preceding 5 '-"ye‘a,r'é ‘ranging

from 1995-06 to 2000-2001. The DPC found that the

5 achieve the required Benchm.ark to make. the applicant eligible for the

r;lﬁanelment for promoﬁoﬁ to the next higher raﬁk. The claim of the
ap.plicant was rejected primarily ori the ground that the Benchmark
for promotion to the post of Accounts Officer was ‘Gooud’ but the
applicant for the relevant period had earned oniy ;Average’ reports.
The grievance of the applicant was that downgraded ‘Average’ report
was not communicated.

10. The Principal Bench referred to a Full Bench decision of
the Delhi High Court in J.S. Garg Vs. Union of India and others, 2002
(65) Delhi Reported Judgments 607, which in turn has relied on the
and held that

decision of the Supreme Court in Jal Nigam case (supra)

uncommunicated downgraded reports cannot be considered against

the applicant and the same have to be ignored.

SR . ,
applicant did not
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11. A Division Bench of this Tribunal had also occasion to
Conéider a similar éase to which oné of us in Dr Ajoy Roy Vs. Union of
India and others, 2005 (1) SLJ (CAT) 243. The applicant therein, a
Divisional Medicz;l Officer in the Railway Hospital was not considered
for the Junior Adniinistratii/e grade'and his juniors were selected and
included in the lis-t for promotion. His representation against the same
was réjected by the Railway Boar& by stating that taking into account
all the relevant factors ‘the DPC did not find him suitable for
empanelment/promotion to Junior Ad.ministrativé Grade. The abplicant
contended that the Board had constituted a DPC, which considered
the candidates on the bésis c;f seniority, and ACRs of the last five

years preceding the date of selection and }iothiﬁg adverse was

communicated to him. 'I'lxe"respdnden"ts in their ‘written statement "

contended that the posts of Administrative gradés are selecuon .posts.

Confidential rolls are thé basic input on the basis'of wh:ch assessment

. y e . e , ) )
is to be made by the Selection’ Committeée. The:’applicant was

considered but not found suitable for em;ianélment for JAG taking into
account all the relevant factors including his overall performance. He

was not found fit on the basis of the petformancés as reflected in his

ACRs. It is also confended that entries in the ACRs, which are .

considered to be adverse alone, are required to be communicated and

in the absence of any such entries or remarks the question of

communicating does not arise.

12. " The Tribunal after perusing the ACRs of the applicant and

the decisions bearing on the point observed thus:

“On going through the records submitted by the
respondents and selection proceedings we find that the
applicant has acquired grading as ‘Good,’ whereas the
benchmark for such selection as per the circular and by
the Selection Committee has been laid down as ‘Very
Good’. Then the question that comes is whether the ACR

fus
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“Tribunal on 20.9.2001 in O.A.No0.1304 of 2000 also dealt with the
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‘Good’ is adverse or not. Learned Counsel for the
applicant has taken us to a decision reported in 1996 (2)
SCC 363 in the case of U.P. Jal Nigam and Others v.

Prabhat Chandra Jain and Others, in which the Supreme.
Court has observed that “Confidential report- Adverse..

remarks- Downgrading of the entry- When can be
adverse?” The gradation falling from ‘Very Good’ to ‘Good’
that may not beé ordinarily an adverse entry since both are
positive grading. Even a positive confidential entry can
perilously be adverse and to say that an adverse entry
should be quantitatively damaging may not be true and
the entry ‘Good’ which is per se not adverse will amount
to be adverse when the bench mark is being put as ‘Very
Good’. Such a state of affairs should not be permitted.
Therefore, such information should have been informed to
the employee and communicated the same. To fortify the
above, it is also to notice a decision of this Tribunal
reported in~ (1996) 33 ATC 802 of the Central
Administrative Tribunal, Allahabad Bench of a similar and

identical case and held that “Remarks which have

potential of adversely affecting an employee’s career,.held
on facts are adverse- Such remarks have to be

. communicated to the employee- Grading an employee as

‘Good’ and ‘Average’ when bench-mark for promation is
‘Very Good’, held, are adverse remarks which should-have
been communicated to the .applicant.” Admittedly, the

et e bl e e e e N
T A e T I A RN R N S I I
B I DA RN

o RREASTEY ~ T

same . position prevails in this case andtthe confidential . .

report of the  .applicant is__‘Good’ -"x_«zh.i'c';};it:f}was,“noq o
- communicated at any point of time to*the  &pplicant has -

adversely and prejudicely.affected the seléction of the
applicant. We also find from therecord that the Selection
Committee which consisted of only Railway 'Officials
without even a single member from’the’Medical Service

has evaluated without any application of judicious mind

and found the applicant unfit. On going through the entire
record we could not tind any cogent reason recorded
except the gradation of ACR in the non-selection of the
applicant. . The legal position of such an entry in the ACR

. should have been communicated is not, admittedly, done

in this case which is patent irregularity in the selection
process, nor the Seléction Committee make ‘its’ mind

- applied. Therefore, we are of the considered view that the

declaration that the applicant is unfit will not stand in its
legs and the impugned action is to be set aside.”

A Full Bench decision of the‘ EAr_n‘akul-am Bench of the

- effect of non-communication of adverse remarks in the ACR of a

Government servant. Referring to the decision of the Supreme Court.

in Gurdial Singh Fiji vs. State of Punjab and others {(1979) 2 SCC 368]

Jor
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it was observed that the position is that gncommunicated adverse
remarks cannot be relied on by the DPC.

14. A Division Bench of this Tribunal to which one of us (Vice-
Chairman) was 2 party had also occasion to consider this question in
its order dated 16:8.2005 in O.AN0228 of 2004. The Tribunal
elaborately considered the decisions of the Supreme lert and the
different Benches of the Tribunal and also the Circular
No.DDG(P)/GSIIConf/O4 dated 26.2.2004 which deals with the
‘proeedure related to writing  of confidential feport-s and
communicating entries thereof issued by the Government of India,
Geological Survey of India, Kolkata, which contains guidelines similar

to the guidelines issued by the DOP&T dated 8.2 .2002;-_1]}e circular

mentioned above, referred to the observations of the 'Su'p.t‘b‘ri'\e' Court in

U.P. Jal Nigam case i(supra)‘ﬁ.that, “Eyen a positive cd’nﬁdentie! entry

can perilously be adverse and to say that an adverse entry should

always be qualitatively damaging may not be true” and ohserved thus:
“Thus, the sum and substance of the above mentioned
- ruling appears to be that where the overall performance
rating of the reportee is of a category below that given to
him in the preceding year, then, after. affording him the
opportunity of representing against the downgrading in
accordance with the principles of natural justice, if the
downgrading is written, this decision, as well as the
reasons for the same must be clearly recorded in the
personal file of the reportee concerned. Needless to say,
this final decision should also be communicabed to the
reportee as otherwise the process will not fulfill the
requirement of the principle of natural justice."

The Tribunal thereafter observed thus:

“From the circular dated 26.2.2004 issued by the 3rd
respondent itself it is clear that if a downgrading of the
ACR is made witl: reference to the previous years ACR or
with reference tO the grading awarded DY the
Reporting/‘Reviewihg Authorities theve i« a duty cast ol
such sutharities to communicate the same o the applicant
reating the caid Gowngrading as adverse. gimilarly, when
A henchmark is prescrii)ed for the purpose of the officer’s
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4 next promotion and it the grading is helow the henchmark
then the same should he treated as adverse remark/rating
and communicate it to the reported officer, that too within
one month from the date of making such remarks.”

15. The Tribunal also referred to the Circular dated 6.2.2004
issued by the DOP&T as also the O.M.No.22011/7/98-Estt.(D) dated

6.10.2000 in which the following observations occu rred:

“Thus it will be seen that when an employee is being
considered for promotion by selection, he is required to be
found “Fit” for such promotion on the basis of his service
record and CRs for the preceding 5 years. It follows that
in case the overall performance rating of such an
employee is below the benchmark rating for the promotion
in question, then such a rating will come in the way of the
employee’s promotion. Thus the condition of such an entry
being “perilously adverse” without necessarily being
qualitatively damaging in terms of the Supreme Court’s
observations discussed holds true in such a case. This, in
turn leads to the . inescapable conclusion that where a
reporting officer enters an overall performance rating
which is lower than that of the benchmark prescribed for
the reportee’s next promotion in his. CR, . then, such an
entry is an adverse entry and should be com"muhj(:ated to
the reportee. Thereafter, the . prescribed. procedure for
dealing with such an entry in accordance "with the
principles of natural justice, as discussed and detailed -

*

above, should necessarily follow in such a case.”

16. The Tribunal on a conspectus- has taken the view that
when a benchmark is fixed in the guidelines for promotion to a higher
grade and if the grading given to the officer in the ACR for any year is
below fhe benchmark the concerned authorities are bound to
communicate the same ‘lx) the officer to enable him to file his
objections to the above. If the downgrading is not communicated to
the applicant in view of the various decisions referred to therein, tﬁe
uncommunicated downgrad.ing should have to be ignored. '

17. ~ In the present case, as already noted, the applicant has

been graded ‘Very Good’ from 1992-93 to 2002-03 except for the

years 1998-99 and 1999-2000 for which periods the applicant was

7



rated as ‘Good™ only. Apart from the fact that the entries were not
properly made by the Reviewing and Accepting Authorities the
downgrading of the ACR for the dtoresald two years was not
communicated to the applicant. In vjew of the settled position of law

that uncommunicated downgrading of ACR below the"benchmark

cannot be acted upon by the DPC and in view of the fact that the

applicant had 'secured ’Very“‘Good' and ‘Outstanding’ for all the earlier

and succeeding years, we are unable to sustain the decision making

process adopted by the DPC in its meeting held on 27.6.2003 for

selecting officers for promotion to the vacancies of Chief Engineer
(le) in the CPWD for the year 2003-04 The DPC accordmg to us

ad failed to keep in mind the well settled legal posxtxon: m thxs regard

a cepted by the Government itself while making seiertxon
8. The question then is as to what course we should adopt in

the matter of dlsposal of this case. Iti is opcn to this Tribunal either to

remit the matter to the DPC for a De novo consxderahon ignoring the

uncommunicated downgrading'm the ACRs.for the years 1998-99 and

1999-2000 which are two of the five preceding years which has to be
" considered in the matter of selection for the year 2003-04.
19. In the instant case the applicant is due to retire on

30.11.2005. Considering the above and the further fact that his track

_pr—

record for the preceding and succeeding years as per the ACRS are

__/__,...—-—""'——’

‘Very Good’/Outstanding’ and the services of the applicant during the
years 1996-2000 were appreciated by the higher authorities as is

evident from Annexure-VIII series produced by the applicant

.alongwith his rejoinder, we are of the view that the DPC can be

directed to review the selection proces

the applicant for promotion to the post of Chief Engineer (Civil) on the

s and to consider the case ol
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basis of the ACRs of the applicant ignoring the uncommunicated

downgradmg in the ACRs for the years 1998-99 and 1909 ?OOO in the

;.'lf'-'-'f hght of the observations made i this order and to take a decision in

the case of the applicant as expeditiously as possible, at any rate

within a period of Fhree months from the date of receipt of this order.

We order accordingly. In case the applicant is selected and appointed

as Chief Engineer (Civil) the respondents will consider the question of

grant of consequential reliefs.

- 20. The counsel for the respondents w:ll forward a copy of this’

order urgently to the respondent No.2 sa that he wﬂ! take urgent
steps for com pliance.

The O.A. is disposed of as above. No costs.

Sd/VICE CHAIRBAN

Sd/MEMBER (&)

TN STy PP PPTE L LRI A Y3
ate of Application & .ooeeees 7 ( / ..... /
riate on which copy is ready d 9/
e ’
3ate on which copy is delives

Certified to @q true cop

Sectmn Cfiices 3 al}
C.A.T. G abati weueh

Guwphatt- 5. /
o)
9\
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From -

G. S MITTAL

(Retd. Supd. Engg.)
7-1-32/6/2. 1cela Nagar
Begumpet. :
Hyderabad - 500 016.

To

THE DIRECTOR GENERAL OF WORKS
(CPWID) _

Nirntaan Bhavan,

New Dethi '

Sub:  OA. No.37 of 2004, Hon’ble CAT GUWAHAT], Bench Order
Dt 7lh day ofOctober 2005 GS Mital VS VOL.

Sir,

The Hon’ble: CAT has dehvered Judgement on the above case and' same was

i",\

forwarded by addmonal Cetnral Govemment standmg councxl Guwahan vxde letter dt.8™ .

- October 2005. The Addmonal Central Govemment standmg Council has glven his -

: oplmon that it will be a fulﬁH cxermsc to file an\NP in the ngh Court.

It is requested an early action to hold the DPC as per CAT Judgement be held as

period of three months aré expired.

Thanking you,

Yours faithfylly

DRI A
/Tﬁ IEY

(G.S. Mittal)
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. IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
| aF1gtAY smrais
GUWAHATI BENCGH, GUWAHATI Eernch

C.P.(C) No.10/2006 (
IN

0.A.No.37/2004

Shri G.S. Mittal, - Applicant
| | ~ Versus

. Shri Anil Baijal & Anr, Respondents

AN AFFIDAVIT ON BEHALF OF THE RESPONDENTS

MOST RESPECTFULLY SHOWETH:

I, A. Chakrabarﬁ, working a;.s Director General of Works,

CPWD, under the Ministry of Urban Development, Nirman

Bhawan, New Delhi do h'ereby solemnly. afﬁrm and state as under:

1) That Shri B.Majumdar who has been arrayed as Respondent

No.2 in this petitibn has demitted office on 30.6.2006, ”and I have

 taken overcharge of the post of Director General of Works, CPWD

“and that I am fully acquainted with the facts of the above case in

my official capacity and as such I am competent to swear this

affidavit on behalf of both the Respondents. -

‘2) | That the anéwering Respondent has highest regard of this
‘Hon'ble Tribunal and has not-committed any willful & deliberate |

disobedience of the order of the Hon?ble' Tribunal and is further

willing to implement any direction/order, which this Hon’ble

Tribunal may give. The Respondent also tenders unconditional |

Pt . ¢ g

CPWD., _an Ahewan, New Rathi

Yhe rceg
b
To.¢. .06 AR
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LG apo.logy'for tﬁe delay, if any, committed iﬁ the implementation of
| the orders passed byi this Hon’ble Tribunal in the present case.
33) That the Applicant filed OA N0.37/200l4 in this Hon’ble

Tribunal for following main reliefs:-

(i\}) That the impugned office order No0.30/29/2002-EC.I/EW.1 |
dated 20.11.2003 issued By the Respondents ‘be quashed
and set aside, to the extent juniors are promoted.

(v)  That the Re§poridents be directed to promote the applicant
to the gfade of Chief Engineer with effect frofn the date of
promotion of his juniors with all consequential service
benefits including arrears etc.

(vi) Cost of the ‘application etc.

4) | That thé OA was allowed and disposed of by the Hon'ble
Tribunal vide judgement and - order dated 7.10.2005
(Annexure -I of CP ) with the following directions :- |
“19. In the instant case thé applicant i1s due to retire on

30.11.2005. Considering the above and the further fact that
his track record for the preceding and S}icceeding years as per
the ACRs are ‘Very Good’/’Outstanding’ and the services of
the applicant during the years 1996-2000 were appreciated by
tfle higher authorities as is eyident from Annexure-VIII series
producéd by the applicant aléngwith his.rejoin‘der, we are of
.the view that the DPC can B’e directed to. review the selection

- process and to consider the case of the applicant for

¢ P B y 1)
(A CHAKRABAR
i mcﬁ )
Director Genetal (Works
&y, et o, W feeRR
C.PW.D., Nirman Bpgwan, New Dethi

¢ l]
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i, CHAKRABARTY)
tm mafianas
Dirocror General (Works)
e, A e, 5t fesh
R, Nicmap Bhiwan, Hew Delhi
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promotion to the post of Chief Engineer(Ci.Vil) on the basis of
the ACRs of the applicant ignoring the uncommunicated
downgrading in th.e ACRs for the years 1998-99 and 1999-
2000 in the iight of the observations made in this order and to
take a decision in the case of the applicant as expeditiously as
i)os'sible, at any rate within a period of three months from the
date of receipt of this order. We order accordingly. In case
the applicant is selected and appointed  as Chief
Engineer(Civil) the respondents will consider the question of
grant of coﬁsequential reliefs.”

That under the existing instructions of the Government
issued vide ‘Department of Personnel & Training OM
No0.28027/9/99-Estt.(A) dated 1.5.2000, the respondents were |
duty bound to consider for implementation of the

judgement/order of the Hon’ble Tribunal in consultation with

the Administrative Ministry, Department of Personnel &

Training (DOP&T) and Ministry of Law, Department of
Legal Affairs. Accordingly, to consider implementation of
the order of the Hon’ble Tribunal, the matter was examined in
the office of the respondents' in consultation with the
Ministries /Departments concerned. That it was observed that
in terms of the existing instructions of the Government,
issued by DOPT on the subject of maintenance of annual

confidential reports (ACRs) only adverse entries in the ACRs



e of the officers are required to be communicated. There are

no instructions of Government for communication of ACRs
where the grading is below benchmark or where there is a
down grading of the ACRs. That further the judgement of the
Hon’Ble Supreme Court in the case of UP Jal Nigam Case
reférred to by this Hon’ble Tribunal was only in the context
of the system of Writing ACRs in thé UP Jal Nigam énd
appeal in a number of casesv was pending in the Hon’ble
Supreme Court in this regard. It was therefore, decidéd to

file an appeal in the Hon’ble Guwahati High Court against the

order of the Hon’ble Tribunal. Accordingly, CWP

e

No0.3082/2006 was filed but the same has been dismissed by

—_— . A

} the Hon’ble Guwahati High Court vide their judgement datéd

127.6.2006.

6) The judgement dated 27.6.2006 passed by Hon’ble High
Court has been examined by the Administrative Ministry in
consultation with DOPT and M/o Law &Jus;cice, Department
of Le}gal Affairs. It was observed that the Hon’ble Supreme
Court in the case‘ of Union of India vs. Major Bahadur Singh
(2006) 1 SCC 368, has held that judgement in UP Jal
Nigam’s case (1996(2) SCC 363) has no universal
application and is applicable to employées of UP Jal Nigam
only. The Ministry of Law & Justice, Department of Legal -

Affairs in consultation with Learned Additional Solicitor
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A. CHAKRABARTI)
Director éan@t}al {Works)
<.fa o, i | ;

S, PV, Nirmsn Biwen, New Pethl
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‘General of India have after going through the papers

including the pleadings in the OA, impugned order and
judgement of Hon’ble High Court have opined that this is a ﬁf
case for ﬁling Special Leave Petition in the Hon’ble Supreme
Court under Article 136 of the Coﬁstitutibn of India.
Accordingly, necessary acltionui_s being taken } and theSLPls V‘
likely to be filed -Very soon in the Hon’ble Supreme Court of |
. T

That it is respectfully submitted that the respondents hold the
orders/directions»of this Hon’ble Tribunal with great esteem
and have not willfully of intentionally disobeyed the
orders of this Hon’ble Tribunal. That the respondents are
Govt. servanfs and under existing instructions \of the
GOVernment are required to consult 'Ithe DOP&T which is the |
.nodal Ministry of the Government in Service Matters and the
Ministry of Law before taking a final decision to carry out
the implementatic;n of the orders/directions of the Hon’ble

Tribunal.

That the respondents tender unconditional apology for any

~ delay or action which might have been committed by them

due to inadvertence in compliance of the orders of this
Hon’ble Tribunal. It is reaffirmed that the respondents have -
highest regards for the orders of this Hon’ble Tribunal and

have no intention to disobey/disregard the same.



_ Ky
A ‘ 9) The respondents sincerely regret for the delay in taking a
final decision on the judgement of the Hon’ble Tribunal
which as submitted, ~was required to be examiﬁed in
consultation With the concerﬁed Ministries of the Govt. of -
India. It is most respectfully prayed that in Viéw of the
submission made above, the present contempt petition
" against thé respondents be dropped and the notice issued
may be discharged.

It is respectfully prayed accordingly.

0

4

RESPONDEN

(3T
A. CHAKRABARTI)
e

u’:.%%f%ﬁ‘g: %ﬁml (Works)

G:PWiB:, Nitman Bltawan, New Delhi

I, A. Chakrabarti, Director General(Works), CPWD, do
hereby verify that the contents of this affidavit are stated on the
basis of information derived from the records of the case and I

believe the same to be true. Nothing has been concealed.

Verified at New Delhi on thisidday of November, 2006. S

bt Wm0
: &/L)’M\ )/(‘y"‘ , : RESPONDENT

£ ATyv——
‘\*» - v - -,

. . : ) ?.'m"?éﬁ)
S (GeSe | | . :t c G.ICRAE:A;TD
rector Genera k

5.2 P fo Prnf e ot o

C.PWD, Ninnan Bhawan, New Delni
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C.P.(C) No..10/2006
IN |
0.A.No.37/2004
Shri G.S. Mittal Appli}cant
| Versus
Shri Anil Baijal & Anr. ‘ Respondents

AN AFFIDAVIT ON BEHALF OF THE RESPONDENTS
MOST RESPECTFULLY SHOWETH: |

I, A. Chakrabarti, Working as Director General of Works,

- CPWD, under the Ministry of Urban Development, Nirman

Bhawan, New Delhi do hereby solemnly affirm and state as under:

1) That Shri B.Majumdar -who has been arrayed as Respondent

No.2 in this petition has demitted office on 30.6.2006, and I have

taken over charge of the post of Director Gene}‘al of Works, CPWD

and that I am fully acquainted with the facts of the above case m
my official capacity and as such I am competentv to swear this

affidavit on behalf of both the Respondents.

2) That the answering Res.pondent has highest regard of this

Hon'ble Tribunal and has not committed any willful & deliberate

disobedience of the order of the Hon’ble Tribunal and is further

: o

A. CHAKRABARTI)

.
‘ C.B

: * Py ) :

Director General (Works)
:’) - -'Tgf

RSP

weidn,

ety e, Now Db
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willing to implement any direction/order, which this Hon’ble

Tribunal may give. The Respondent also tenders unconditional

apology for the delay, if any, committed in the implementation of
the orders passed by this Hon’ble Tribunal in the present case.

3)  That the Applicant filed OA No.37/2004 in this Hon’ble
Tribunal for following main reliefs:-

(iv) That the impugned office order No.30/29/2002-EC.I/EW.I
dated 20.11.2003 issued by the Respondents be quashed
and set aside, to the extent juniofs are promoted.

(v)  That the Respondents be directed to promote the applicant
to the grade of Chief Engineer with effect from the date of
promotion of his juniors V;’ith all consequential service
benefits including arrears etc.

(vi) Cost of the application etc.

| 4) That the OA was allowed and disposed of by the Hon'ble
Tribunal vide judgemeht and order déted 7.10.2005. The
official Respondents examined the orders passed by this
 Hon'ble Tribunal in consultation with DOPT and M/o Law &
Justice, Department of Legal Affairs. It was decided to file
an appeal in the Hon'ble Guwabhati High Court against the
_order dated 7.10.2005 of this Hon'ble Tribunal. Accordingly,

CWP No.3082/2006 was filed but the same was dismissed by
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this Hon'ble Guwahati High Couft vide their judgement dated
27.6.2006.

The judgement dated 27.6.2006 passed by Hon’ble High
Court was examined by the Administrative Ministry in .
consultation with DOPT and M/o Law &Justice, Department
of Legal Affairs. It was observed that the Hon’bl/e Supreme
Cburt in the case of Union of India vs. Major Bahadur Singﬁ
(2006) 1 SCC 368, had held that judgement in UP Jal
Nigam’s case (1996(2) SCC | 363) has no ﬁniversal
application and is applicable to employees of UP Jal Nigam
only. The Ministry of Law & justice, Department of Legal

Affairs in consultation with Learned Additidnal Solicitor

-

General of India after going through the papers including the

pieadings in the OA, impugned order and judgement of

-

, Hon’ble High Court opined that this is a fit case for filing

Special Leave Petition in the Hon’ble Supreme Court under

Article 136 of the Constitution of India. ~Accordingly, the

—

SLP was filed in the Hon'ble Supreme Court of India and the

same was dismissed by the Apex Court by its order dated

232007

6)

That the order dated 2.3.2007 passed by the Hon'ble Supreme

Court of India was received on 12.4.2007. The same was
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examined and put up for perusal of = the Administrative
Ministry and DOPT. The Administrati\;e Ministry on
27.4.2007 referred the case file to DOPT which was returned
on 10.5.2007 with the directions to take appropriate action in_
consultation with Department of Legal Affairs. The' official |
| respondents aftér careful consideration of the implications of
order of Hon'ble Supreme Court referred the file on
23.5.2007 to M/o Lawé& Justice, Deptt.'of Legal Affairs for »

their advice and final view in the matter. The Deptt.of Legal

Affairs considered the feasibility of filing a Review Petition

—

asked the Department to take a chance if there are

justification in getting the delay condoned since the filing of

"

Review Petition has become time barred. It was otherwise

advised by them that there is no other option except to
implement the Hon'ble Tribunal's order dated 7.10.2005. The |
advice of the Department of Legal Affairs was examined by
the Departmént in consultation with the M/o UD and it was
decided to implement the order of this Hon'ble Tribunal dated

7.10.2005. Accordingly, it was ordered by the competent

~ authority on 25.6.2007 to process the case for review DPC.

After completing the necessary formalities, the case has been

referred to UPSC on 23.7.2007 for Review DPC in the grade
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«
of Chief Engineer(Civil) for the year 2003-2004 as per the
directions of this Hon'ble Tribunal.

That it is reSpectfﬁlly submitted that the respondents hold the
orders/directions of this Hon;ble Tribunal with great esteem
and have not willfully or intentionally disobeyed the
orders of this Hon’ble Tribunal. That the fespondents are
Govt. sefvaﬁts and under existing instructions consultation
with DOP&T which is the nodal Ministry of the
Government in Service Matters and the Ministry of Law is
mandatory before taking a final decision on the
implementation of the orders/directions of the Hon’ble
Tﬁbunal.

That the respondents :tender unconditional apology for any :
delay or action which might have beeﬁ committed by them
due to inadvertence in compliance of the orders of this
Hon’ble Tribunal. It is reaffirmed that the respondents have |
highest regards for the orders of this Hon’ble Tribunal‘and
have no intention to disobey/disregard the same.

The respondents. sincerely regret for the delay in taking a
final decision on the judgement of the Hon’ble Tribunal
which - was due to the procedural requirements prescribéd

for considering such cases as narrated in the preceding
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paragraphs. It is most respectfully prayed that in view of
the submission made above, the present contempt petition
against the respondents be dropped and the notice issued
may be discharged.

It is respectfully prayed accordingly.

RESPONDENT

-
A cmw%g’mn,)

Dlrector Ean
AR, ﬁ*ﬁtwm‘ (Works)
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VERIFICATION: "11an Bhawan,ew Delr

I, A Chakrabarti, Director General(Works) CPWD do
hereby verify that the contents of this affidavit are stated on the
basis of information defived from the records of the case and I
believe the same to be true. Nothing has been .concealed.

Verified at New Delhi on this day of August, 2007.

RESPONDENT
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