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29.11.2007 Call this matter on: 10.12.2007,
alongwith O.A.

Lm

isposal of O.A.
\No0.148/2004 dlso

 No.315/2004 this, A
stands disposed gf.

(M.R.Mohanty)
Vice-Chairman
J/bb/ ‘

10.12.2007 In .view of the disposal of O.A.
No.315/2004 and M.P. No. 148/2004, this
'R.A. No.2/2005 dlso stands disposed of.
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(M.R. Mohonfy
. Member {A) Vice-Chairman
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BEMNCH ¢ GUWAHNII

REVIEA APPLICATION NO:....ICZ%TT.... OF 2005

IN ORIGINAL APPLICATION NO: 315 OF 2004

IN THE MATTER OF:

An Application under Section 22 of
‘the Administrative Tribunals Act,

1985 read with Rule 17 of the Cen-

tral Administrative Tribunal ( Pro- f%é\

cedure ) Rules, 1987;
= AND -

ggiing MATTER OF :

An Application for reviewing the
order dated 14-12-2004 passed in
Mg¢scellaneous Petition No:148 of

2004 in O.A. 315 of 2004

~AND -

IN THE MATTER OF:

S;i Jigir Singh,

son of Late Inder Singh,
safaiwala, Cantonméné Board,
shillong.

«s.. Applicant

=VeIrSUS =

contd...?2
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of Defence, Cantonment Board, shillong, -
| . 3
Post Box No: 83, shillong-793001. —

1) Union of India- Representing by the Ministryf_\n
\->
€
|
. . . ' N
2) Cantonment Executive @fficer, Cantonment

Board, 'shillong, Post Box No: 83.

shillong- 793001.

.»o Respondents.

Opposite Pafties.

The Applicaht above named-

MOST RESPECTFULLY BEGS TO STATE: \EE; '
; a )
1. That the Applicant is\a safalwala (sweeper) under ‘
the cantonment Executive Officer, Cantonment Board,
shillong and right since his appointment on 03-02-89

he has been discharging his duﬁies with sincerity

and dedication and there was not any adverse ever

\

communicated to him.

2. That the aApplicant being an essentiaily intermittent

category of service is entitled to get a residential

accomnodation as priority over others and House Rent

Allowances in lieyof till such time the quarter ‘is
allotted to him.

3. That the Applicant has not been given a quarter till

contd. .. tofdate..‘
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to-dite despite countless personal approaches to the

Cantonment Executive Officer, the Respondent No: 2,

who is in fact the Contpolling Officer of the Applicant,

nor the House Rent Allowances paid to him in lieu thereof.

That the Applicant has claimed House Rent Allowances only
for the period from February/84 to March/99 and after .

that he has been praying for allotting a residential

accommodation, including his mother's Quarter who ‘7§i\
retired from service in June/2004 ., (ié;

That havihg failed to get any redress from.the Respﬁn~
dents the Applicant filed an O.A. Qnder No: 315 of'2004
before this Hon'ble Tribunal with a Miscellaneous Deti-
tlon Mo: 148 of 2004 for condonatlon of Delny for filing k

the 0.A.. as the Applicant is illiterate and does not

 know apything ébout the Court procedure nor he has suffi-

cient means to take legal advice from an Expert and
moreover, his Employer, the Respondent No:. 2, has all

along assured him that necessary boon would be granted

. to the Applicant by way of granting House Rent Allowances

and/or allotting a quarter.

The on 14~i2-2004 , the case came up for admission
and the Hon'ble Tribunal after héaring took ;he view
that the relief sought was barred by limitation ard
accordingly dismissed the application.

A copy of the order dated 14-12-2004 is annexed herdwith

as ANNEXURE - 1.

Contdc * 4. .Thatl L



7. That the Applicant begs to state that it will be

10.

- 4.

apparent from the letter dated 18-19-5~99 issued by
the llespondent Nos 2 ( ANNEXURE - B of the Original

Application at Page 8 ) and Memorandum of settlement

arrived at between Cantonment Board Employeces Union,
shillong, and the Respondents issued on 7-7-2000 .
( ANNEXURE - D of the Original Application at Page 11)

that the Respondents considering to grant House Rent

Allowances to the-Applicant on receipt of necessary

decldration from him. = é

That it is sumitted that the, Applicant has submitted _,§
necessary Decliration and Money Receiptx for the HRA, \ D)
as sought for by the Respondents ( ANNEXURES- A,C,C/1

of the original Application at Pages 7, 9 & 10 ).

That the Applicant being illiterate belongs to sweeper
community and he has no knowledge of ABC of Limitation

Law for approaching the Hon'ble Tribunal, and, hence,

begs to state with humble and suave submission that
it would be %travésty of truth if his prayer is not

considered for admitting the Application and thereby

i .
redress his long standing grievances by the magnanimity

of the Hon'ble Tribunal and with its benign descernnent.

That the Applicant with most hunble submission and

=21 with all humility begs to state that the Hon'ble:
supreme Court in their celebrated judgement in the

' The Midras Port Trust Case , reported in 1979(1)

contd...5 .,.SLR.,,



757-758 opined:

! _
" The plea of limitation based on this

section is one which the Court dlways
iooks with disfavour and it is unfortu-
nate'that a public authotity like the
Port Trustshould in all morality and
justice,A;ake'up such a plea tb defeat
a just claim of the citizen. It is high
time governments and publjcgauthorities
adopt the practice of not relyihg upon
‘technical pleas for ﬁhe purpose of de-
feating leéitﬁmate claims of citizens

and do what is fair and just to the

citizens."

A copy of the judgement is annexed as ANNEXURE ~IT

. 11. That in an another celebrated judgement given by
the Honble Gauhati High Court in Joy Mohan Mallilk

& Ors. v-s- Union of India & Another, reported in

200(1) GLT 544, 547, their Lordships opined that:

" The door of justice should not be

slammed on the cause of delay alone

of the explanation furnished is not

manifestly malicious or that delay

was caused deliberately to secure

contd.. O..undne,.
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undue advantage . The Coart should lean in favour of a g
iitigant by extending the liberal interpr@tatidn. The " ( 6;'
power of condonation of delay is no doubt'diséretionary \
but that discretion has to be exercised justly, lawfully, ?%\

and fairly and not mechanically or purfunctorily. The

discretion exercised is to be measured in the touch stone
of justice. +esvessss.s The paramount aim of legal ;-

policy is to do justice and the court assumes that Legis-

lature does not intend injustice. "

A phdtOCOPY of the relevent extract of the above judge-

R

ment is annexed as ANNEXURE ~ 1I11. \é§;>

12. That the Ap-licant with most humble submission begs to
state that he would be in permanent perennial loss and
"r\/&’

economic hardships in case this Application ig«admitted;

ad judicated and thereon justice bestowed.

13. That this Application has been filed bonafide and for

the jsutice.

It is, therefore, preyed that your Lord-
ship Qould be pleased to consider what -
is stated above and review the Order

dated 14-12-2004 ( ANNEXURE - 1 )

passed in Mg¢scellaneous Application

No: 148 of 2004 in the Original Applica-

tionNo: 315 of 2004 and be pleased to

cont..7..pass..



7

pass order/orders as your Lordship may
deem fit and prper so as to redress the
grievances of this humble,poor and down-

trodden Applicant of an oppressed conmaU-

nity.

And for this act of kindness, the'Applicant, as in

‘duty-bound, shall ever pray,

VERIFICATION

1, Sri Jigir singh, son of Late Inder
singh, aged about 36 years, working as 3Safaiwala under

Cantonment Board Executive Officer, shillong, do hereby

.'verify that the statements made in paragraphs 1 to 8

- are true to my personal knowledge and the statements made

in paragraphs 9 to 13 are believejto be true on legal

advice and that I have not suppressed any material facts.

And I sign this Verification on this

,,.L;k.. the day of January,2005 at Guwahati.,

Place: é%t“gaﬂ;ﬁvk;» | ;:}L%4))§%”¢y{

Date: | . [-0¥ ‘ SIGNATURE OF THE Applicant

contd..8... Affidavit..




advocate,

AFFIDAVIT
1, Sri Jigir singh, son of Late Inder 3ingh,

aged about 36 years, working as Safailala under the

- Ccantonment Board kxecutive Oificer, shillong, do herecby

solemnly affirm and declare as follows:

1. | That I am the Applicant in this Petition and

as such I am well conversant with the facts and circums-

tances of the case and I -swear this Affidavit.

2. That the statements made in this Affidavit in

paragraphs 1 to 8 are true to my knowledge and those made

in paragrapha 9 to 13 are nmy huhble submission before -

1

this Hon'ble Tribunal.

And I sign this Affidavit on this /;}v th day

of January,20C5 at Guwahati.

DEPONENT

/ .
Identified by: , Solemnly affirmed and declared

& before me by the Deponent who
e Y o) :
]7’ 'Sf- is identified by Sri K.K.Biswas,

Advocate, on this th day

of January,2005 at Guwahtdi.

ADVOCATE.
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'14 12. 2004 . Present: Hon'ble Justice Shri R.K. Batta,
‘ - KELR Vice-Chairman. '
- v SV Heard Mr K.K. Biswas, learped
' 2 4 ' counsel  for the . applicant. The

|?applicant is claiming house rent

allowance from February 1989. The
f&eliéf,sought is hopelessly barred| by
:&}1m1tatlon. Learned counsel for |[the
ﬁappllcant was given option to restyict
ﬂthe clalm for the last three years, |but

i
[=

'he does not w1sh to avail of the daid

ot sl dne
<
=

R N

k) optlon. I, therefore, do not find lany
'reason or justlflcatlon to condone jthe

delay .and ‘on that count the condonatlon

‘.appllcatlon is dismissed.

Sd/VICE CHAIRMAN,

amm n%gm' 144
W'm'\ t?u’.v‘re{" [ wrefes gre .
g‘@c‘-’ifﬂg Aéﬂlm:?iu‘ltvq i i
Lirdnd LAt fiugn -ap Ry
kam‘wﬂ tiench, (; weaaey !

-nm'xpﬂ =2 dTR, WlﬁnMEE 4011




* ) ; . L V4 | ' " T
. At . ANNERIRE ~I]
_l»oid(‘lm » 1929(1):2?;'33)9”(1) SLR  Madras Port Trust v. Hymenshu International (8. C.) 157 v
i SRRRYE ' AR

’ (','mnn?i'l(lcc put - up the wholgkgdbe divponed of, the petitioner has to  show violation or contravention
and confirmation on 6-7-74,.‘(: W lomo atatntory  provision, rule or regulation bofore  he fs entitiod to
put up alonp with the :q'.p'ca;:' sty rolict by this Court.  Although we have not exumined the allegations
mately  the Bonrd consideredi@@amala fide mado on behalf of the petitioner and  denial ~ thercof by
In my opiaion, the prcsc’nl Respondent No. 2, in detail, but it {8 difficult to believe thut Respondent
resaid of the Supreme CourtfBiERNo. 2 who is  tho Wirector of the Library, in question could have
ly ratilicd undfconﬁrmcd the hfuenced the members of the Board who “appear  to Le very reaponsiblo
it has passed an independont

AR [ersons. ‘The Chairman of the Board is the Governor of Bihat hiwsclf. .
should be removed from'-g",l,hé‘
A

1.
i

Qgcisils - Lastly, it was pointed out that the Board has purported to remove
o iR Ge petitloner fromi the service of the Board -with  effect from 25-6-74, the
etitioner also “placed rellanceig e tho rcsolution of Bxccutive Committee was communicated to tho
£ Coutt in Mold. Dilawar ,AII; iitioner.  As 1 havo tuken the view that tho order removing, the
R. 1967 Andhira Pradesh, 291858 iltioner  frome service becamc cffective from 8.8-74, when the  Boerd
ptuken by a Coinmitiee whldj D
on arose o5 (o whether "y
rthe  order will be deemed tozs
d that  the atification by thok
af that enso ennnot he held g3
order  [n my opiuion; the:
toner, in view of the fact thatdi
«d ratificd and - confirmed-but;
of the petitioner on the basis’s
he enquity.  Apart from that,
o decided the case in question,
said judgment of the Supreme
the Board to ratify and confirm
According to me, in the facts}
as to be held that the decisionk
1 the Board itself. o e
4.

quted the  aforeanid resolution, it will bo deemed that the Bonrd
surported to remove the petitioner from, service with cffect from the date
yhen that resolution dated  8-8-74 was  communicated to the  petitioner.
Jhe petitioner -will  be entitled  to his salary and  other remuncration
Al that date, ' ‘ ' E
1_6.”: In e resubty  there 18 no merit In this applicatian and 1 1s
weordingly dismissed.  In the circumstunces. of the case, I. will mdke
‘00 order a8 Lo costs.

- B, 8. Sinha, J.—I agree. S

¢

Petition dismissed.

SUPPEME COURT.OF INDIA

Defore ;—P. N. Bhagwati and A. D. Koshal, JJ.

- Civil Appcal No. 467 of 1969
3 Decided on 3-1-1979 .
The Madras Port Trust ‘ (Appellant)
: Vs. -
Hymanshu International by its Proprictor
V. Venkatadii (dead) by L. Ra, .

Ldmitation Act, 1963 -Mandray  Port Trust Act, 1905, Section 110
—Plea of Limltation-—Government or Public Authority should
not ordinarily tale up tho plea of Hmltation to'defeat tho

. VORg LR | just clalm of w cltizei, .
no Court 1a Sukhdev Stigh J_g, Vo Thoe plen of Hmitation based on this Section is one which the court

R 1975 Supreme Court, 1331).'.lways Jooks upon with disfavour and it is unfortunate that public

radidity of the order of removalfg hority like the Port Trust should, in all morality and justice, take up

in contravention of regulation®@iuch a plea to defeat n just claim of the citizen. Itis hiph time that
nion  or statutory - provisio nife¥ Governments and  public  authorities -adopt the prctice of not relying
¢ heen brought to our notiee¥ ymon technical pleas for the purpose of defeating legitimate claims of

not point out as to how anyf@idiens and o what s fair and  just to the citizens. O course, if a

wravened  while taking decision

ol 1he Board. "Shri - Choubey,

he  petitioner, also purporte
8. before the Biguiring Ollleer;
that the Dhreclor ol the Library
apninst the pétitioner,  In iy
this. plen for more {han 0ps
dy constituted under the Ach

. . as 1o decide it and if the plea is well-founded, it has to be upheld by
ol Bihar was appointed as the:he Court, but ‘what we fecl is that such a plea should not ordinarily be
to show cause Was given (o the:deken up by a povermment or i public authority, unless of course the

Ce. Headso appeared beforo el 1s not well-founded and by renson of delay in filing, it, the evidence
I which  will be decmed to be a3 for (e purpose of resisting such a claim has become unavailable.
ny opinion, in jsuch a situation, g . .
been observed and the petitioner B - ' JUDGMENT '

Muoreover, il vicw of the new ‘Z Bhagwati, J.—The only question arising in this appeal by special
1z to which  this application has

teavo is whether the clutin of the respoadent for refund of the anmount

(Para 2)

:Q,(‘-Jy,;‘,.,p,vﬂ:',a:,., X

FE
AL

(Respondenie) '

overnment or a public authority takes up @ technical plea, the Court -

:\“7 '
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wherfage, demurrage agd transit ¢h
by Section 110 of the Madras Port Trust Act (11 of 1905).
lost in the High Court and

ngainst the appellnnt. The appellant
Jenve nod by nnorder dated 7th Mareh
lenve on the uppollant ngreoin
tive of the resall of the nppe

any event.  That is how the appeal hay
hearing,

2. We do net think that this isa fit case where
fdetermine whether the claim of the respondent was
of the Madras Port T
on this Scction is one which the court alveiys  looks upon
and it is unfortunate that a public authorit
in all morality and justice,
of the citizen. It is high
adopt the practice of' not relying upon technica
defeating legitimate claims “of cilizens and
the citizens.  Of course, il a government or
a technical plea, the Court has to decide
it has to be upheld by the court, bul
should not ordinarily he taken up by a gover
unless of course the clnim is not well-fonnded
iting ity the evidedee Tor the purpose
become unavailable,  tiere, it is obvious
was a just el supported
Assistant Colleator of Custo
Sunder Artlele 130 ol the Constltutlon, we do no
we should proceed o hear - this appeal and
the appellant based on Scction 110 of the M
1905), B .
3. We accordinply revoke the special  leave
and direct that the appellant Jo p

we should
barred by

and by reaton

adras Port Trust

SUPREME COURT OF INDIA
Before :—R. S. Sarkaria and
V. D. Tulzapurkar, JJ. :
Civil Appeal No. 1783 of 1969

Decided on 13-12-1978
Union of India and another

. ' st_"u‘(;‘
arges paid to the appellant was bas
The appeliasd
a decrco for Rs. 4,838.87 p. vins passde

applicd to this Court for speeidih
» 1969 this Court granted spedﬂ;f*“‘ Y
mto pay the amount of the rofunl frres
aland also to pay the costs of the

now come up before us for hest

rust Act (IT of 1905).  The plea -of limitation basc#}‘n», &

with disfavou}!
y like the Port Trust. shoud
take up such a plea to defeat a just cwm;;-,
time that governments and public au‘lhodliﬁi@
I' pleas for the purposs if?
do what is fair anidjusl'tqf‘;
a ‘public authority takes
it and if the plea is well-founded
what we fee! is that such arples
nment or a public atithority:

of resisting  such o claim “hag 1h
that the claim of the appelldot
a8 it was by the recommendation of - théliiy
ms and henee o the exercing of our dhcrc!l&zf;’ﬁ

L sec any reason whiy
adjudicate upon the plea”

granted to the appell
ay the cost of the respondents. 4
‘ Special leave rey

TR
N

Civi) Service l!rf;g\sl:\!itfnr@
Websesvatlons  uonceessinily
gw?“‘ fvi‘*{f&‘mml Goyermment 1oy abiv
‘ EGteovant,  Alter setting eut.

AR Psevant, 'roserting :
RARAT _

CEThe article obvinunt

fl ment te charpe b 7
proceedis this -could not- -
Section 117 with the emp)

siperannuition.

is reserved under
o of service of emp
Ly R .
. Inoour view Art. 4 shic
8t the Government has

)

T

i

e > , .
%! ,Q_:__:gard, to the topicy dealt wi

_\%;q the right to make chanpe

2nd pension of Government -
siedly the respondent und th
gxéracd by C.8. Regulutiont -
459 of these Regulntions ar
orperiod of service hus lic .
grrund Jt cannot be disputed §

Jihls provision so an (o cut

of | delay

which hasnothing to do w
irakerefore, think that the

Wiresard to Art. 4 will have
W esalter Art. 459,
g3 Mr. Bhatia has puin

skt benefit of his salary or.
aedwhich he put in until he s
Tedelel pension and gratuity ete.
gt ihat . the appellant will pay
i : \‘d A X ) )
. y Withr the ahove obest

At

o
ok

' KART

Vi - Defes

5. N. Verma {Respo o

Constitution of India, Acticles 309 and 310.—Civil Sorvice Reger ]‘.

Tations, Artlelos 4 and 459" l'enure of Scrvlcc-l’om&g{ ‘ :
Gove. to alter—-Art, 4 has nothlog to do with the tenure's

Service - Government competent to amend or alter femys

of Service of employees under Art 459,

ORDER
After  hearing  counsel on  both  sides
of the view that there is no substance in  this

Lven counsel for the appellants did not raise an
on the merits on the point that has been  decided

by

we are

serious contcm_i%*z
the High Coud

) _"
A. Thimmoji Ruo a

&
2
o

State of Karnataka«
- For the Petitioners
“For the Respondents
+ &, Constitution @
‘ Intive powars
oefllcaru in ¢he

appeabi}

i

riod of service and the & -

fmarvice.. Unfortunately, sn
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apprg‘\'al has been accorded by the Staie
Government on 16.1.2001. The order of
detention was passed on 3.1.2001 and
therefore reconing from 4.1.2001 upto
16.1.2001 the approval of the State Govt. was
accorded after more than 12 days had elapsed.

5. It is however. contended by Mr.
Daseupta that the case in hand is covered by
proviso to sub-section 4 and not under the
provision of sub-section 4. Proviso to sub-
section 4 is a provision to take care of the
situation where under Section 8 the ground of
detention are communicated by the officer
making the order after 5 days and not later
than 10 davs. Such a situation 12 days is
substituted by 15 days. In the case at hand.
as already stated that along with order of
detention on 3.1.2001 the ground of detention
has also been suppiied to the detenu on the
same day and therefore. the proviso to sub-
section 4 of Section 3 would not be attracted
in the case at hand. '

6. The procedure prescribed under Article
22(5) of the Constitution is a procedural
safeguard and when curtailing the liberty of a
citizen the appropriate authority was bourd
10 follow the procedural safe guard prescribed
under Articke 22(3) of the Constitution.

7. In the instant case. admittedly the
approval of the State Government was
accorded after more than 12 days which 1s
contrary to the mandate of the provision of
sub-section 4 of Section 3. The point of law
has been set at rest by the Apex Court in
Ranbir Singh -vs- T. George Joseph, District
Magistrate. Meerat and Anr. reported in

1988 (Supp) SCC 425. Inthat case, the Apex
Court was considering the approval given by
the State Government under the proviso to
sub-section 4 of Section 3 of the Act. There
it has beea held by the Apex Court that
coniirmation/approval having been made

\favour of litigant by extending !

N\
- iy s
"3
bevond the period of 13 days preser: 3 -—
oeyona ! per S a¥S prescrihedy, Fmpmuction 01 justee Jebivery svstem is K
3{4) of the Naitonal Security Act, j55r 4 cndieate the dis Foaystem is 19
v 130 £ adjudicate the dispute A sood cause does

Lihe

held illegal. Although it was a case of pros >
to sub-section 4 of Section 3 the PﬁnCiplei:; E
down by the Apex Court is clearly attractey |
in the case at hand inasmuch as in the preger, :
case the approval of the Governmen; W&',:
obtained after 12 days. Solely on this groypg
the detention order dated 3.1.2001 is \'itiaxeci
We accordingly quash and set aside the orde
of detention dated 3.1.2001. The detenu shay
be set at liberty forthwith if he isnot requireg
in connection with any other case.

With the aforesaid direction this petitioni.s :
allowed. No costs.

diseretion to admit appeal even after expiry
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UNION OF INDIA . LB PK. Goswami. ' N

& ANR. ...RESPONDENTS ; -Advocate appeared for the Respondent:

._:S!rs. N.Devi Sarma. CGSC.

3 JUDGMENT & ORDER
Limitation Act, 1963 — S.5 — Delay— DN. (?HOWDHURY- J.—
Condonation of — Petitioners declared 3:. Petitioner No. ! and 2 are the husband and
“illegal migrants” ex-parte by the Tribunal E-‘:’fe and petitioner No. 3 is their daughter. All
— Appeal preferred dismissed by Appeliaie e afqrementioned petitioners were declared
Tribunal at the threshold on ground of being . _iobe:‘zllegal migrants” within the meaning of
time-burred — Meaning and object of g >*ction 3{¢) (i) of the liicgai Migrants
providing appeal explained — In the process B Determination by Tribunals) Act. 1983
of litigation, delay in each case not fatal— (hereinafter referred as the Act) upon a
The door of justice should not be slamm‘cd 4 reference under Sec.8(1) of the said Act by
on the cause of delay alone if the explanatio® & e court of illegal Migrants (Determination)
furnished is not manifestly malicious £ Tribuna]s, Lakh?m;ur‘\’/ide order dated 4.7.88.
s delay was caused deliberately to secur

The aforesaid adjudication was made by the
undue advantage — Court should .

W.P{C) No. 1225 of 2000
Decided on 27.3.2000

sn_ﬂ :'. . .
1: berst 2 Sud tribunal ex parze. Before the tritunal the
2 "spondents examined PW1 J Doley, the

. be
comstruction — Discretion bas ¢ Enquin ;
tr n — Disc pd not & Puiry Officer wio stated to have recorded

{ exercised just wiully and fairly 2 ha ey ..
exercised justly, lawfully Primany § .- Satement of the petitioner No. 2 and also

mechanically or perfunctorily — X% "% <38 inha s : ;
\m yorp . v 584 her recorded that she couid rot produce

:
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4 ot become bad cause merely on eround of
got approaching the court w?thin the
presm-ibcd limit— Rule of limitation not to
be appgied to undermine the right of parties
— ApYelate Tribunal bestowed with

crentregarding Rer ol

=i

zenship,
and order does ot indicaie as -
STHET.1S SNQUITY report Was 2ven prov.
berare e tribunal. The Tribunal. howeve -
:1\‘5?;:" =3 eX parte order hotding these thre
102275 as illegal migrants and referen.
nswered accordingly Thie petitione:
appeal before the Appetiate Tribunc.

ts and dismissed the appeal at &
2 on the ground of limitation vic.
order dzzad 11.10.99. As per the order of ti- -
A.ppelh:: Tribunal an application U/s 5 of th=
Lu:nit.sﬁcn Actwas made before the Appellaz
Tribunal for condonation of delav wherein i
was indicated that no notice or informatior
was provided 0 the appellcats during th=
pendency of the case in the lower Tribunc’
and order was passed ex par2 and that the
appellarts were aware about the order oniv
‘on 9.3.99when the police visited their house
for deporation. From the siatement of the
leamed Tribunal it further transpires that cops
of the judgment of the lower Tribunal was
ready fer delivery on 19.3.99 and the
appellanzs took deliveny of the copv of the
judgmenion 14.3.99 and presentad the appeoi
on 23.6.9% That. appeal was to te filed within
30 days Zom the date of receipt of the copy
of the judzment. The appellants received the
copy of the judgment on i1.5.99. The
appellanis did not file the appeal within 30 days
jﬁom the Sare of obtaining the copy. Therefore.
it was tizze bamred. Before the wibunal the
leamed ccunsel for the appeilznts submitted
that on zccount of wrong advice about the
period of limitation the appeai was not
prgferrec‘ within 30 days. The Appeilate
T.r;buna; r2lzming to the condonation petition
did not {ind any averment to that axtent in the
applicatica for condonation of delav. The

P
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8.y such averment in the application for
"condonation of delay it cannot be said that
the appellants were diligent in filing the appeal
or that any ground has been made out for
coudonation of delay. The appeal was
zccordingly dismissed. Hence the writ petition.
2. In the writ petition the petitioner stated
that his father Late Adhar Biswas was a
permanent resident of Village Bejibari of Laluk
Mouza in the district of Lakhimpur. He was
enroiled as a voter of Naobaicha Legislative
Assembly Constituency No. 112 for the vear
1965 and in the electoral roll his number was
at S. 42 against House No. 17. A true copy
of the voters list is'annexed with the writ
petition. The petitioners also annexed a
ertiticate of the Gaonburah of Village Nizlaiuk
certifving that petitioner No. 2 was married to
one Jaimohan Mallik, a permanent resideni of

viiiage Bejibari. Laluk in the year 1966 andisa

permanent resident of that locality. In addition
the testimony of Headmaster of Bejibari
Primary School dated 20.1.68 is also annexed
stating thereunder that petitioner No. 2 Smii
Bichira Kumari Biswas was a student of the
Bejibarl Primary School and she had
completed her study in the school on
31.12.1967. Referring to the aforesaid facts
Mr. PK Goswami. learned counsel for the
petitioner submitted that prima facie these thres
_ petitioners cannot be said to be illegal migrans.
Atany rate the petitioner could make out that
they are not illegal migrants warranting
expuision from India as illegal migrants. The
iearned counsel submitted that justice was
denied to the petitioners by the First Tribunal
v net affording reasonable opportunity o
submit representation with regard to the
avenments made in the reference and defend
their case lawfully. The first Tribunal.
contehided the leamed counsel. passed his

crder in amost mechanical fashion throwing

Y
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to the winds the rule of principle of Nty ixrived then the question of entertaining
justice. The learned counsel further submjy,., zppeal doesnot arise unless the ' that
J e N bmitteg f»Ppe . R party that
that the finding of the learned first Tribugs succeed in satisfying the court for not

~ cannot otherwise also be sustained op 1, §eming the appeal within the period, by

materials on record and if an opportupipy is %{;cient cause. The learned counse]
proyided to the petitioners as per la\vtthc £mitted t_hat there was no sufficient cause
petitioners would be able to-vindicate tre, Fizecordingly the leamned Tribunal rightly
rights. The learned counsel assailed the Zmissed the appeal as time barred. Lastly
tmpugned order of the learned Appellate = ramed Central Govt. Standing Counsel
Tribunal as arbitrary, capricious that suffer; 3
from the vice of mechanica! exercise of power ' ZEF - A ¢ _
The learned counsel submitted that the Actjs  aroitrary and in the circumstances
question armed the Tribunal to admit an appeq! 000 of exercising jurisdiction by this court
after the expiry of the period of limitation under R of a writ petitiqn does not arise.

sub-sec. (9) of Section 15. The powe; 3 4Admittedly, the Tribunal adjudicated the
conferred with the tribunal is a power to render ° e i !
justice and at any rate to avoid injustice, The 8 ;!da person as an illegal migrant enables
learned counsel submitted that proviso to sup- :=Central Govt. to expel such person. Such
sec. (9) of Sec. 15 no doubt was a matter ;£57has serious remifications affecting the
within the area of discretion of the Tribung! Sgd livelihood of such person. Considering
but that discretion is to be exercised jgreaspects of the matter the statute provide
meaningfully, justly and reasonably. ~ -+ edural safeguards in Section 10 itself
3. Mrs. N. Devi Sarma, learned Central :g@F%particularly in Section 10 and 12. Here
Govt. Standing Counsel seriously opposed “#7se where the petitioners have alleged
the petition and submitted that both !z . F Frticedural Safeg_uards'were denied to
Tribunals acted lawfully and within #i$ Z27 _None of th§ Tnt')unals below had the
competence and, therefore, qu.estion‘of 10 deal with this aspect of the matter.
interference by this court under Article 226¢ P tnafe Tribunal dismissed the appeal
the Constitution does not arise. The lear ,mé’ ) technical ground. Sub Sec (9) of
Standing Counsei submitted that it was &% 213 no dgubf prescribe the period of

- appellant who defaulted to appear bef:"“’.‘h‘?__r ’ for preferring an appeal but the same
first Tribunal despite notices were 1S%% 4.4 als°‘3TI'IIJOWertheAppellate Tribunal
Since the petitioners failed to avail &% TPt an appeal after expiry.of the
opportunity provided to it they cannot 0¥ > d period. A discretion is conferred on
come around and allege that there WS qiyi _my to condone the delay. Rules of

. . h; ns 3 .

of opportunity. In the case in h'and 0P.‘7‘5“‘;",.;,’;'ig . cepfgémb?d _by astatute has its own
was given and petitioners failed t0 8 . o, uch hrmtatxc_ms are prescribed
opportunity submitted Mrs. N. Devi= . Pertics do not sit over the oar and
Referring to the order of the Ifamt‘d{x > g i ocee.dmg_ The statute, therefore,
bt 1 To T QG a M . . . y
Tribunal the learned counsel SLD“‘::J: o Sonie gomt' of Iunltat{on. The law of
statute has provided a period of Ih'm’;q i edin ﬂ.as..a on a public policy that is
if the appeal is not presented Wi "€ maxim “interest reipublicae

oy
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ut sit finis litium™ (It concerns (e s1are that
there be an end of lawsuits. It is for th general
welfare that a pericd be put to litigazien). The
whole object of prescribing period of iimitation
needs to avoid undue delay in a proceading
and to see that the parties move pi'omctiv for -
remedial measure, But at the same time one
cannot overlook the meaning and cbiect of
providing appeal to enable the party to redress
his grievances and recoup the legal injury so
suffered. In the process of liti gation there may
be some laches on the part of the Lrieant
‘concerned. Delay in each case isnot fzi2l. The
door of justice should not be slammed on the
cause of delay alone of the exclanation
furnished is not manifestly malicious or that
delay was caused deliberately to securs :mdue
advantage. The court should fean in favour of
alitigant by extending the liberal interpretztion. |
The power of condonation of deizyv is no }.
doubt discretionary but that discreticn has 1o {
be exercised justly, lawtully and fairiy 2 not ‘
{
|

mechanically or perfunctorily. The diseretion
exercised is to be measured in the touch ssone
of justice. In this context one should aiso Xeep
in mind the accepted principle of stanrory
interpretation that comprehend the poiicy of
law which in turn is based on public policy.
Rule binds and the princizle g_:c;
“Principiorum non est ratio™ (Noargument is
required to prove tfundamental rules). Then a
statute incorporates a rule it makes tha: rule
conclusive in relation to the purpose cf the
Act, where it attracts a principle it provides
the scope of flexibility in appiication. A legal
principle confers a right in the sense that a
litigant can claim that the court shall tase no
account any relevant principie. A norm or
standards is to be observed. The paramount
aim of legal policy is to do justice and

njustice. There is one more facet of the Tas




