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R.A. 2/05 (O.A. 315/04) 

26.7.07 	Post on 14.8.07 along withM.P. 148/04. 

• 	/ 

Vice-Chairman 

L. 	pg 

	

3 1.8.07 	Post on 1,1.9.07 for hearing along with 

M.P.148/04. 

Vice-Chairman 

pg 

21.9.07 	Post on 11.10.07 along with 

• 	 M.P.148/04. 	

1- 
Vice-chairman 

pg 

	

11.10.07 	Call on 20.11.07 along with O.A. 
ir 

44ushiram) 	(Manoranjan Mohanty) 
Member(A) 	Vice-Chairman 

pg 

20.11.2007 	Call this matter on 29.11.2007 along 

withO,A. 

/(KuIN am) 	 (M.R.Mohanty) 
Member (A) 	 Vice-Chairman 

/bb/ 



1. 

I 

' 

29.11.2007 	Call this matter dri, 10.12.2007, 

alongwith O.A. 

(Khushiram) 
MembeA) 

10.1 2007 
	

In view o the 	os.al  of O.A. 

No.31512004 this 	. No.148/2004 also 

stands disposed 

(Giján.Ray) 	 (M.R.Mohanty) 
Ms.ber (A) 	 Vice-Chairmdn 

10.12.2007 	In . view of the disposal of O.A. 

No.315/2004 and M.P. No. 148/2004, this 

R.A. No.2/2005 also stands disposed of. 

(O'autam Ray) 	 (M.R.Mohanty) 
Member (A) 	 Vice-Chairman 

Ibbi 
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BENCH :: GUiAHXfI 

E TR1l3UJ,'lA.L; : GU':\NtcT.I 

REVIEW APPLICATION NO;... 	 OF 2005 

IN0RIGIThL APPLICATION NO: 315 OF 2004 

IN THE MATTER OF: 

An Application under Section 22 of 

'the Administrative Tribunals Act, 

1985 read with Rule 17 of the Cen-

tral Administrative Tribunal ( Pro-

cedure ) Rules, 1987; 

-AND- 

IN THE l'4ATTEROF: 

An Application for reviewing the 

Order dated 14-12-2004 passed in 

Mscellaneous Petition No: 148 of 

2004 in O.A. 315 of 2004 

-AND- - 

IN THE MATTER OF: 

Si'i Jigir Singh, 

son of Late Inder s.ingh, 

Safaiwala, Cantonment Bo3rd, 

Shillong. 

Applicant 

-versus- 

contd...2 

0 

•1' 

Ila- 
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Union of india- Representing by the E41nistry.  

I 

 

of Defence, Cantonment Board, Shillong, 

Post Box No: 83, shi1long-793001. 	 - 

Cantonment Executive officer, Cantonment 

• 	 Board, shillong, Post Box No: 83. 

Shillong- 793001. 

too Respondents. 

Opposite Parties. 

• 	 The Applicant above named- 

MOST RESPECTFULLY BEGS TO STATE: 

That the Applicant isa Safaiwala (sweeper) under 

the Cantonment Executive Officer, Cantonment Board; 

shillong and right since his appointment on 03-02-89 

he has been discharging his duties with sincerity 

and dedication and there was not any adverse ever 

communicated to him, 	• - 

That the Applicant being an essentially intermittent 

category of service is entitled to get a residerid.al 

accorrunodation as priority over others and House Rent 

Allowances in liof till such time the quarter is 

allotted to him. 

That the Applicant has not been given a qurter till 

contd... to-date.. 
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to-dite despite countless personal approaches to the IC-, - 
Cantonment Executive Officer, the Respondent No: 2,,

who is in fact the Contol1ing Offcer of the Applicant, 

nor the House Rent Allowances paid to him in lieu thereo 

That the Applicant has claimed House Rent Allowances only 

for the period from February/B4 to March/99 and after 

that he has been praying for allotting a residential 

accanmodation, including his mother's Quarter who 

retired from service in June/2004 . 

That having tailea to get any reuress tLUJU LIIC 	p4L- 

dents the Applicant filed an O.A. under No: 315 of 2004 

before this HoiYble Tribunal with a Miscellaneous ?eti-

tion o: 148 of 2004 for condonation of Delay for filing 

the O.A... as the Applicant is illiterate and does not 

know anything about the Court procedure nor he has suff i-

dent means to take legal advice from an Expert and 

moreover, his Employer, the Respondent No: 2, hasall 

along assured him that necessary boon would be granted 

to the Applicant by way of granting House Rent Allowances 

and/or allotting a quarters 

The on 14-12-2004 , the case came 	up for admission 

and the Hon'ble Tribunal after hearing took the view 

that the relief sought was barred by limitation and 

accordingly dismissed the application. 

A copy of the order dated 14-12-2004 is annexed herewith 

as ANNEXURE - I. 

contd..4..That.. 
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7. That the Applicant begs to state that it will be 

apparent from the letter dated 18-19-5-99 issued by 

the Iepondcnt No: 2 ( .NNE>WRE - B of the Original 

Application at Page 8 ) and Memorandum of settlement 

arrived at between Cantonment Board Employees Union, 

Shillong, and the Respondens issued on 7-7-2000 

( .NNEXURE - ID of the Original Application at Page 11) 

that the Respondents considering to grant House Rent 

Allowances to the Applicant on receipt of necessary 

decl&rat.jon from him. 

S. That it is sumitted that the. Applicant has submitted 

necessary Declaration and Money Receiptg for the HIA,, 

as sought for by the Respondents ( ANNEXIJRES- .A.,C,C/l 

of the original Application at Pages 7, 9 & 10 ). 

That the Applicant being illiterate belongs to sweeper 

community and he has no knowledge of ABC of Limitation 

Law for approaching the Honble Tribunal, and, hence, 

begs to state with humble and suave submission that 

it would be atravsty of truth if his prayer is not 

considered for admitting the Application and thereby 

redress his long standing grievances by the magnanimity 

of the Hon'ble Tribunal and with its benign descernment. 

That the Applicant with most humble submission and 

- with all humility begs to state that the Hon'ble 

supreme Court in their celebrated judgement in the 

The Mdras Port Trust Case , reported in 1979(1) 

contd...5 ..SLR.O 
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757-758 opined: 

The plea of limitation based on this 

section is one which the Court always 

looks with disavour and it is unfort.u-

nate that a public authoti.ty like the 

Port Trustshould in all morality and 

just.ce, take up such a plea to defeat 

a just claim of the citizen. It is high 

time governments and publi c authorities 

adopt the pracice of not relying upon 

technical pleas for the purpose of de-

feating legitimate claims of citizens 

and do what is fair and just to the 

citizens," 

copy of the judgement is annexed as ANNEXUFE -II 

11. That in an another celebrated judgernent given by 

the Nonbie Gauhati. High Courb in Joy l4ohan Mallik 

& Ors. v-s- Union of India & Another, reported in 

200(1) GUT 544, 547, their Lordships opined that: 

" The door of justice should not be 

slammed on the caue of delay alone 

of the exp Lanaton furnished is not 

manifestly malicious or that delay 

was caused deliberately to secure 

contd . . L. .iid'.te. 



undue advantage . The Court should lean in favour, of a 

litigant by extending the liberal interpretation. The 

power of coridonaion of delay is no doubt discretionary 

but that discretion has to be exercised justly, lawfully, 

and airly and not mechanically or purfunctorily. The 

discretion exercised is to be measured in the touch stone 

of justice. ........... The paramOunt aim of legal 

policy is to do justice and the court assumes that Legis-

lature does not intend injustice. " 

itocoPY of the relevent extract of the above juge-

mer1t is annexed as ANNEXURE - III. 

That the Ap.licant with most humble submission beqs to 

state that Iie would be in permanent perennial loss and 

economic hardships in case this Application is admitted, 

adjudicated and thereon justice bestowed. 

That this Application has been filed bonafide and for 

the jsutice. 

It is, therefore, preyed that your Lord-

ship would be pleased to consider what 

is stat'd above and review the Order 

dated 14-12-2004 ( ANNEXURE - 1 ) 

passed in Mscellaneous Application 

No: 148 of 2004 in the Original Applica- 

tionNO: 315 of 2004 and be pleased to 

cont. • 7. . pass.. 
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pass order/orders as your Lordship may 

deem fit and prper so as to redress the 

grievances of this humble ,poor and doin-

trodden Applicant of an oppressed commu-

ni ty. 

And for this act of kindness, the Applicant, as in 

duty-bound, shall ever pray. 

VERIFICATION 

I, Sri Jigir Singh, son of Late Inder 

singh, aqed about 36 years, workinq as Safaiwil. under 

Cantonment Board Executive Officer, Shillong, do hereby 

'er.ify that the statementsniade in paragraphs .' to 8 

are true to my personal knowledge and the statements made 

in paragraphs 9 to 13 are be1ievto be true on legal 

advice and that I have not suppressed any material facts. 

And I sin this Verification on this 

...f.... the day of January,2005 at Guwahati. 

Place: 

Date: 	 SIGNATURE OF THE i\pplicant 

Contd. .8... Affidavit.. 

0 

Ii 
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AFF D AV IT 

a , sri Jiqir singh, son cf Late Inder irig'i, 

aed about 36 years, working a Safaiia1a under the 

cantonment noard Executive O:ficer, shillorig, do ierehy 

solemnly affirm and declare as follows: 

1. 	That I am, the Applicant in this Petition and 

as such I am well conversant with the facts and circumns-

Lances of the case and I-swear this Affidavit. 

2.. 	ThL the statements made in this Affidavit in 

paragraphs 1 to 8 are true to my knowledge and t:hose rnmde 

in paragrapba 9 to 13 are my humble submission before 

this Hon'ble Tribunal. 

And I sign this Affidavit on this 	th day 

of January,20C5 at Guwahati. 

DEPONENIT 

Identified by: 

' 

Advocate. 

Solemnly affirmed and declared 

before me by the Deponent who 

is identified by SrjiL IK.K.Biswas, 

Advocate, on this 	Lb day 

of January,2005 at Guwaliti. 

AjJ\TOC TE. 
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Ord o th nun - - - - 

14.12.2004 	Present: Hon'bie Justice Shri R.K. B 
Vice-Chairman. 

Heard, Mr K.K. Biswas, lear 

h counsel 	for 	the 	applicant. 

applicant 	is 	claiming 	house 	r 

-' 	
:.:a1wan1ce 	

from 	February 	1989. 

IV ,relief sought is hopelessly barred 

4 	
'limitation. Learned counsel for 

,app1ic,a1t was given option to restt 

the claim for thelast three years 

'he does not wish to avail of the 

,optlofl i, therefore, do not find 

reasofl or justification to condone 

de1ay and "on that count the condonat 

.app1iCati0fl is dismissed. 
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&NWMJ -1r 
119(l)57(I) SLR MadiaN Port Tctut v liriunshu 1ntcriutioiiaI (S. e, 

4flU 	'TI C 	'U t 	ill) 	tilo 	VliD1C 	 thujonad of, (ho 	jt itioncr hii 	to 	liow 	VIOl nth)u 	or (..uu(rAv 	ut ion \ IbC 
.iiitt 	((>1i(It•jIILL1i()II 	)I 	6.7.74; 	• (oine Rinintory 	prov1k)I%, rub 	or 	regulation boforo 	kc 1 	eiit'itot 	to 

put 'I) 	' l1nI)l ) 	with 	S lie appW 'lly rolleft 	by tills COUrt 	Although we h tvc not 	t 	ifl)11nC(I this itlt 	iiInn 

Intt'Iy 	tIIC 	lk)it(tI coiisidcrc4:. 4mála jide 	nado 	on beliatf of the 	pcttioncr • stI! 	denial 	Iircof by 

10 	lilY 	OI)L1IiO1i, 	the prescnt: Itspondctit No. 2; in detail, but it Is difilcult to 	bclicvc (hut ReEpuildent 

I esaid of tile 	Supicine Court 2 who in 	tfc )!)ircctor 	of 	tho Library, 	in 	quetio n 	COUI(1 	have 

ly 	ittiUcd 	and COI)fil'flled lhó . Ifiuenccd the nicrnbcrt of tlic Board who 	nppcur 	to be vciy rcflponEIbo 

it ha 	passed ai indcpeiidoi 	• fros. 	The Chairman of the Board i 	the Governor of Bihar hiwseif. 
hou1d he icinocd frointh :. Last'y, itwas pointed out that the Board has purported to remoVe  

i4fi lie(itimier from the cervicc of tho Board with 	cffcctfroni 25-6-74, th 
'Ctttit)OCr 	IIISO 	j)tCC(1 fClftflCii tio 	rcnoItition of 	Exceutivo 	Cominittec was 	COrnfltUfltcat.Cd to tho 

:I 	I. 	in 11oIit1. I)ilawar 414 ptitioner, 	A 	I 	liavo 	taken 	the 	vicw that 	the 	order 	rcmovin 	the 
R. 	(o)(7 •Andhia PrudcJi, 291): iciL1iocier 	fioin 	crvice 	hccainc çffcctivc from 	88 -74, whcu 	t he 	Bunrd 
I tiik cu 	by :t 	(::, 	lice 	vh!ch. .uscd 	(ho 	nioreRnid 	rcscut ion, 	it 	\vflI 	hO 	(ICCflled 	thrtt 	the 	hoard 
)1I 	flt()C 	$i •S 	(0 	whether Jb prportcd to rCIHOVC the petitioner froiii 	service with 	cffcct from 	(lie date 
1 	I lie 	PI(lCI 	s iii he dccnted to ~.Yben that re8ohIition (IIUC(I 	84.74 was 	coini)jtizilcatod to 	tile 	3)Cti OflCr. 
(I 	t h at 	t IIC 	I iii i heal loll 	b>' 	tIto hO 	petitioner 	will 	be entitled 	to his salary and 	other 	rciiiincration 
:if (hut cl ow 	ennuot he lieldtt tilI thftt 	(talc, 
order 	(ii 	my 	opiuion 1  tho, ri6. 	in the ic;ihI, 	there 	Is 	0') merit 	In this 	npplic;ll Ion 	ain't 	R 

itiOnC(, 	in view of the fact tllat cordingly dismissed. 	In the 	ciicuiiiStaflCCS 	of 	the 	case, 	I 	will Iliàkc 

d 	ratilied 	and 	conlirinedbut oo order as to 	costs. 
of the 	petitioner on the basls B. S. Shiha, J.—1 agree. 
he enquiry. 	Apart front that $: 	 Petition (1i.VfliSSed. 

O (lci(le(t 	the case in qucstion 
'said 	judgment of the Supreme . 	

. 	 SUPRI3ME COURT OF INDIA 
the Board to ratify and'conflrm Deforc :—P. N. ]Jhagwati and A D. Koshal, LI. 

According 	to mc, in the facts , 	 Civil Appeal No. 467 	of 1969 

US to 	be held that the decision'. Decided 	on 3-1-1979 

ithe Board itself. The Mad ias Port Trust 	 (4ppellant) 
Vs. 

:he 	pcitioucr, 	also purportcdt 1lynrnns 1 iu International by its Proprietor 
q 	the :(thIlirjiig  Ofllccrj, V. 	Veiiks,Iiidi 	(dead) by L. Ru. 	 •, 	 ( Recponileiiic) 

i ht 	I he I)ii eulon' of the Lihrnry & 	1,1111il9tion 	Act, 	11963 •.-Mntlrnns 	t'oi't TruMt 	Act, 	I ')OS, 	on 	lii) 

ItJ,III irL 	I hii 	ptl it1OiIn.l 	111 	lily _I'k i of Limit tt;O)t-- (_,uVei 1)I)Itit or Publ ic A til hority 10m ul d 

I uk 	l)lCI( 	fo r 	1)1010 	tliitit 0111 not ordinarily lkti up 	(ho 	plea 	of 	Il mitationt to defeat the 

dy 	uoiu:Lit inied 	ituden' 	the Acir 't 	jinnt 	chilm of it citl',.eit 
no 	(.oii it 	iii 	S,41d1th'V 	SIURIS t 

R. 	1975 Supreme Court, 133I) 
The plea 	of II uiltntion haned oni thin sect ion is oiii 	whic Ii 	I hc court 

disfavour and 	it 	is 	union uniate 	t hi:tt 	a 	public ilwAys looks upon with 
,atid ily of the ordc 	of rcinov ak.  authonity like the Port Trust should, in 	all 	inurali ty and j oct ice, 	take up 

in 	taint raventloin 	of regulation ucl 	a plea to 	defeat 	it 	just 	did in 	of 	the 	citn'.en. 	It is high time that 
ition 	or. statutory 	provisio flit Qovoriimneuts 	and 	public 	ituthoril:ICS 	adopt 	the pr icticc of not relying 

c 	lwcim 	brought 	to our iiotJc 'uon 	technical' 	pleas 	for 	the 	purpose of 	(Ideal ing le,i ii niate clai ins of 
miii 	pintul 	Out 	as 	to how 	Y' dukcns and 	do 	what 	is 	fair 	and 	just to (lie citizens. 	01 	course, if a 
i( raveined 	WRI he taking &LCCkO overnmctit or 	1)111)1 ic 	authority 	takes 	UI) 	R 	tech nical plea, 	(lie Court 

ol 	11w Ihoard. 	Chioubcy.: has to decide it and if 	the 	pica 	is 	wchlfouudcd, it has to he upheld by 

ol Rihtar 	was 1ui)POIULCd as the hc Court, but 'What we feel is that such 	a 	pica 	should not orth i nan ly he 
to 	show 	cauSe Was t'cu to the iskca lip by a poveriiiiiClit 	i r 	it 	public 	aiitlwrity ,  , 	 inn hey; of cotir 	(tic 
,' 	 lie also a ppearcd 	before tho Yclalni I 	not wel l-IoutletI iiiul 	by reason oh' delny 	in 	hhiiig 	ii, t'ic evhleiicc 
I 	which 	 a (or the purhioscof i'cSisting such a claim 	has beeoiiie 	ii un 	ailahie. 
fly 	 In 	such 	a Situation, . 	 . 	 . 	

(Para 2) 
I  L)CCII observed 	the petitioner 	. 	 JUDOMENIT .a:ud 

Morcovcr 	i1i view of the new. ' 	 1ihagvti, 3.—The only question 	arising 	in 	thii.apcal by special 
n 	to which 	this application hai: Itayc is whether the cluiin 	of 	1 lie 	rsxnident for refi nU of t lie 	amount 

I. 



1(1) S14t 	A. 'i. p 

only gricance "as that 
) 	%) has i:ud 	CC 'It j a 
lyil SCIVkC 11:Nui'm .  
bsesvat Ia ms on nnccca 

ttiii (ivrmunnu'it 
(Yant, 	After settlmg oiit.  

.. 'Tl:ne arlidc  
men). to cir' ii 
this c0uld not 
with the eml 
.sitperannhiatioin. 
is reserved 1)fldl 

of service of emp 
In our yiew Art. 4 sin 
the Government ha 

riod of service and the c 
ard to the topics dealt wi 

o the right to make chinec 
tnd pension of Govcrnmerni 
dly the respondent ::rU Li 

rrncd by CS, tuiat It1fl 
$9 of thcc flcguialion:s am 
rperIod of service has lc 

td It cannot he cJi lntii it 
Ia provIiou 4 0 lnr. in ''it, 
rvice. . U nfortu miot I y, .n 
htch hasnothing to do c 

t$trcfore, think that the 
(srd to Art. 4 will hav: 

alter Art. 459. 
; Mr. I3hatia has P 

te benefit of inia salary cr. 
p.Wch he put in until he a 

&P"IttIVI13
Cn and gratuity etc. 
 appellant will pa, 

d4ay 
\V 1k t he above .al: .C) 

A. Tli'tmntoji ftao 

State of Karnataka 
For the Peiiiioner.r 
For the .Pu'spondenis 
A. Conilftution o 

lfltilO 	O .51 
OfUGO'VI lii th' 
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SERViCES LAW REPORTER 

whcrfagc, denurrrage flhi(t transit charges paid to the appellant was bar by Section ItO of I he Madras Port Trust Act (11 ot' 1905). The appcUa: 
lost in the High Court and a decree for Rs. 4,939.87 p. \.'as pain 
agnuruit the appcll:riit, l'ho iippellant nppIic(l to this Court for apt 
lcnvc itrid by air oriki' dated 7th Mnrch, l)ó9 tids Court grunted spci 
leave nit the appoI111111 nireeiu, to pay lint In,lt()Inut itt line relitiril irrep 
11v of the teHinti of line appa( nun:! also En: pay tire costs of' the appal1 
any eVent, l'hat is how (Inc appeal has now come up before us for .  At hearing: 

do net think that this is a fit case where we should procce 
determine whether the cluinu of' the respondent was barred by Section 1 
of the Mad rat; Port Trust Act (II of 1 905 ).  The plea of limitation ball  ott I his Section is one wh Hi the court ilv ys looks upon wi Lb disfavc 
and it is rnulo.it innate that. a public authority like the Port Trusti,shou 
in all morality and justice, take up such a plea to defeat a just ci& 

1of the citizen. It is high t bite (lint governme ints it nd public aüthoiilj 
tl(lOI)( tire prtrc(kc Of' not relying upon technical pleas for the pur-posd  
defeating legitimate clai ins of citizens and do what is fair and jutt 
111 c cItizens. 01 course, if a government or a 'public authority takes 
a technical plea, I he Court has to decide it and if the plea is wel1fôundi 
it Iraq to he upheld by the court, 1)111 what we feel is that such api 
houid not Ordinarily he taken up by a govern went or a public anthori 

un1es of Course line ::l:tr in k not vet l'l'olr(r(le(I mid by rrnton ofdcIay 
fIling it, I lie evidence fur the purpose of rcsistin1 such a clnirn 1 
become unavailable, I Ic re, it is obvious that (lie el iii in of the appcfl 
was a just clniiin.siippnt'tcti as it wag by the rccommuendatinn ott 
Assistant Collector of Cin(nniiiq tool lnr,ire In the exerik, of our nlhcclj 
u in tkr A it Ic le I .I(: of' (Inc Consti tint bit , we do not see tiny reason w 
we siw u Id proceed to hear this appeal and adjudicate upon the ple 
the appellant based on Section 110 of the Madras Port Trust Act (It 
1905). 
3. 	We accordingly revoke (lie special leave granted to the appelia 
and dimect that the appellant do pay tire cost of the respondents. 	' 

Special leave tevok 

SUPREME COURT OF INDIA 
flefore :—R. S. Sarkarja and 
V. 1). Tulzapurknr, JJ. 

Civil Appeal No. 1783 of 1969 
Decided on 13.12 1978 

Union of I nclia and another 	 ( Ann#ll 

S. N. Vci'ia 	 (Respon4 
Coimtitution of India 1  Articles 309 and 310—Chill Sorvleu }tc 

111tboii, ArIicImn 4 arid 4W--Telluro of krvLce—powct 
0V I. to tiller--Art, 4 11aM nothing to (10 vltlr (lie lnurc: 

Service Gover,nmnicnt competent to amend or alter 1en 
of Scrvicc of cinpioveeR under Art 459. 	 (Pan 

ORI)ER 
After 	hearing 	counsel on 	both 	sides we at: cle*1 

of the view that there is no substance in this app 
Even counsel for tine appellants did not raise any serious contenit 
on the merits on the point that has been decided by the High 

p 

emm 

IN 
l. 

1 t' 



beyond the period of 15 days PTCSCrj 	L. 
3(4) of lhc National Security Act, 
continued detention of me detenu has b. 
held illegal. Although it was a case ofpr o  
to sub-section 4 of Section 3 the Principle hid 
down by the Apex Court is clearly attracd 
in the case at hand inasmuch as in the prc.. 
case the approval of the Goverrent 
obtained after 12 days. Solely on this g rouri  
the detention order dated 3.1.2001 is vitia(e 
We accordingly quash and set aside the ord 
of detention dated 3.1.2001. The detenu1 
be set at liberty forthwith if he is not required 
in connection with any other case. 

With the aforesaid directior this petition is 
allowed. No costs. 
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JOY MOHANM.ALL1K 
& ORS. 	.j ...PETITIONERS 

UNION OF INDLA 
&ANR. 	 ...RESPONDENTS 

W.P.(C) No. 1225 of 2000 
Decided on 27.3.2000 

Limitation Act, 1963—S.5—Delay-
Condonation of - Petitioners declared 
"illegal migrants" ex-parte by the TribUfl3I 
- Appeal preferred dismissed by App€l1t 
Tribunal at the threshold on ground of bei: 
time-Lrrcd - Meaning and objed 
providing appeal explained—In the prO 
of litigation, delay in each case not fatal' 
The door ofjustice should not be sIam1 
on the cause ofdelay alone if the expl21I1t 
furnished is not manifestly ma1iCj0iS or 

r delay was caused deliberately to securt  

undue advantage - Court should leall-il 
 of litigant by 	tending hber 

construction - Discretion hasto
be 

exercised justly, lawfully and fairly and 
Doi 

_mechanically or perfunctorilY - 

'I  

appr9val has been accorded by the State 
(3overnTht on 16.1.2001.  The order of 
detention was passed on 3.1.2001 and 
therefore reconing from 4.1.2001 upto 
16.1.2001 the approval of the State Govt. was 
accorded after more than 12 days had elapsed. 

It is however, contended by Mr. 
Dasgupta that the case in hand is covered by 
proviso to sub-section 4 and not under the 
provision of sub-section 4. Proviso to sub-
section 4 is a provision to take care of the 
situaiion where under Section 8 the ground of 
detention are communicated by the officer 
making the order after 5 days and not later 
than 10 days. Such a situation 12 days is 
substituted by 15 days. In the case at hand. 
as already stated that along with order of 
detention on 3.1.2001 the ground of detention 
has also been supplied to the detenu on the 
same dav and therefore. the proviso to sub-
section 4 of Section 3 would not, be attracted 
in the case at hand. 

The procedure prescribed underArticle 
22(5) of the Constitution is a procedural 
safeguard and when curtailing the liberty of a 
citizen the appropriate authority was bound 
to follow the procedural safe guard prescribed 
under Article 22(5) of the Constitution. 

In the instant case. admittedly the 
approval of the State Government was 
accorded after more than 12 days which is 
contrary to the mandate of the provision of 

sub-section 4 of Section 3. The point of law 
has been set at rest by the Apex Court in 
Ranbir Sing/i -vs- T Geoie Joseph, District 
Magisirare. Meerat and Anr. reported in 
1988 (Siwp) 5CC 425. In that case, the Apex 
Court was considering the approval given by 
the State Government under the proviso to 
sub-section 4 of Section 3 of the Act. There 
it has been held by the Apex Court that 
confirmation/approval having been made 
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tiun of j nsü'e delivery 	ein is to 	ai::. 	rg:irdiii  

	

4 adjudicate the dispute—A good cause 	

J 	
and order does net indicate as 

iot become bad cause merely on ground ovhethe 	enquiry repon "as even p rovnot approaching the court within thhe:ai -e :hctribunal. The Tribunal. howev- prescribed limit - Rule of limitation not tpassedart cx parte orderbeapPd to undermine the right of p artie petitioners as illegal niiizrants and referen. - ..pellate Tribunal bestowed with ' 	answered accordjnal -. The petitione: 
discretion to admit appeal even after expirv preferred :utpeal before the .Aeiite Tribun: 
oflimitatiOn - OrderofAppellate Tribunal and the .-'.apellate Tribunal did not emer in: setaside — However.instead of remanding the me

- :s and dismissed the acpel at 'to ..ppellate Trtbuual. matter remanded 	. 	. 	 . . .. 
thresnoia on the around or hnittaticn vic. back to Tribunal to adj udicare the Reference 	. 
order utcn 11.10.99. As per the order of I!: : 'afresh, earlier decision being ex-parre. 	 . 	- 

Pam 4 5 Appella:e Tnbunal an application Ls D of tL I - c2sm referred: ChronaIoicaI Paras LimiuiicnActwasmadebeforethe,.AppejJate 
i 19472 All E.R. 650 : Associated Provincial 	Tribunal tbr condonation ofdeiav wherein 

I PiciureHouseLxd. -vs- \Vednesbtu'vCorporaijoii 	was indicated that no notice or infonnatior 
4 was provided to the appeikrtt,s during th 

11960SC 748(768)IRC-vs.Hjnnv 	 pendencv ofthe case in the lower Tribuna: 3. 1971 AC739(74:Mengin.vs.lRC 	4 and order \vas passed cx parte and that the t 1979(1 AU E.R. 142 (14S): Nothns -vs. Londan 
appellans 'vere aware about the order only :- BorouehBanier 	 . ... 	4  

Advocate appeared for the Petitioners- '. 	on 9.a.99 when the police visnec their house 
Mr.P.K. cswaui. 	 for deportation. From the statement of the 

	

appeared forthe Respondent: 	 learned Tribunal it further transpires that cop'; 
•Mrs.N.DeviSarma.CGSC. 	 of the judament of the lower Tribunal was 

JUDGMENT& ORDER 	 ready for delivery on 10.5.99 and the 
D.N. CHOWDHURY. J. - 	 appellants took delivery of the copy of thr 
- Petitioner No. I and 2 are the husband and judmenson 14.5.99 and presented the appeai 

I
wife and petitioner No. 3 is their dauehter. All on 23.6.9'. That, appeal was to be filed within 
theaforementionedpetitionerswere declared 30 days from the date of receipt ofthe copy

be "illegal migrants" within the meaning of of the iudTent. The appellants received tha 
Sectiou 3(c) (i) of the ilcgai i'vligrants copy of the judgment on 14.5.99. The 
Determination by Tribunals) Act. 1983 appe1lamsdidnotfiletheappealvjthin3odavs 
(hereinafter referred as the Act) upon a from the dare of obtaining the ccov. Therefore. 
reference under Sec.8(I) of the said Act by it was tL-e barred. Before the tribunal the 
the court of illegal Migrants (Determination) learned ccunsel for the appeilants submitted 
Idbunals,LalcJ, murvjdeorderdated473$ that on account of wrong advice about the 
:The aforesaid adjudication was made by the period of limitation the appeal was not 
'Id tribunal cx paste. Before the tiibunaI the preferred within 30 days. The Appellate 

examined P\V I J Doles'. the Tribunal referring to the condonation petition 
Enquiry Officer wito stated to have recorded did not find any averment to that extent in the 

j
thestatelnentofthepetitjonerNo 9 a!ldalso applicatic for condonation of delay. The 

her recorded that she couid not produce Tribunal a:cordinalv held that in the absence 
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14— iv such averment in the application for 
condonation of delay it cannot be said that 
the aceUants were diligent in filing the appeal 
or that any ground has been made out for 
condonation of delay. The appeal was 
accordingly dismissed. Hence the 'ritpetition. 

2. In the writ petition the petitioner stated 
that his father Late Adhar Biswas was a 
permanent resident ofYillage Bej ibari of Laiuk 
Mouza in the district ofLakhimpur. He was 
enrolled as a voter ofNaobaicha Legislative 
Assembly Constituency No. 112 for the year 
1965 and in the electoral roll his number was 
at SI. 42 against House No. 17. A true copy 
of the voters list isairnexed with the writ 
pethion. The petitioners also annexed a 
certiñcate of the Gaonburah ofVillage Nizialuk 
certu..ing that petitioner No. 2 was man -i& to 
one Jaimohan Mallik, a permanent resident of 
village Bej ibari. Laluk in the vear 1966 and is a 
permanent resident of that locality In addition 
the testimony of Headmaster of Bejibari 
Primary School dated 20.1.68 is also annexed 
staring thereunder that petitioner No. 2 Smti 
Bichitra Kumari Biswas was a student of the 
Bejibari Primary School and she had 
completed her study in the school on 
3 1.12.1967. Referring to the aforesaid facts 
Mr. PK Goswami.- learned counsel for the 
peizioner submitted that prima facie these threr 
petitioners cannot be said to be illegal mirzrants 
At any rate the petitioner could make out that 
they are not illegal migrants warranting 
expulsion from India as illegal migrants. The 
teamed counsel submitted that justice was 
denied to the petitioners by the First Tribunal 
by not affording reasonable opportunity to 
submit representation with regard to the 
avermnt made in the reference and defend 
their case lawfully. The first Tribunal. 

;te1ded the learned counsel, passed his 
;:idcr in a most mechanical fashion throwing 

VOLt, 2t-ri 

to the winds the rule of principle of 
justice. The learned counsel flirther su,,j 
that the finding of the learned first Ttib ai 
cannot othenvise also be Sustained on th e  
materials on record and if an 
provided to the petitioners as per law the 
petitioners would be able to -vindicate their 
rights. The learned counsel assailed th e  
impugned order of the learned AppellaL.  
Tribunal as arbiti-ary, capricious that suff 
from the vice of mechanical exercise ofpo 
The learned counsel submitted that the Act in 
question armed the Tribunal to admit an atpej 
after the expiiy ofthe period of limitation und er  
sub-sec. (9) of Section 15. The power 
conferred with the tribunal is a power to reld er  
justice and at any rate to avoid injustice. The 
learned counsel submitted that proviso to sub-
sec. (9) of Sec. 15 no doubt was a mattcr 
within the area of discretion oftheTrjbuna!' 
but that discretion is to be exercised 
meanin.fully.just1vandreasonably,  

3. Mrs. N. Dcvi Sarma, learned Central 
Govt. Standing Counsel seriously opposed 
the petition and submitted that both the 
Tribunals acted lawfully and within tt' 
competence and, therefore, questiofl O 

interference by this court under Article 226 
the Constitution does not arise. The lcmtei .  
Standing Counset submitted that it W 

appel1nt who defaulted to appear efo 
first Tribunal despite notices werl 
Since the petitioners failed to avail 
opportunity provided to it they 
come around and allege that there 'V 

of opportunity. In the case in hand oPPC 
was given and petitioners failed to 3w'.. 

opportunity submitted Mrs. N. De\1, 
Referring to the order of the leaine A, 
Tribunal the learned counsel SUC 

statute has provided a period or iUfl; 

if the arpeal is not presented 
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-ibed then the question ofentertajnjn 	ut sit finis litiurn" (It concerns the s:ae that kppeal does not arise unless the party thbe at 
succeed in satisfying the court for not 

there 	an end of lawsuits, It is for the general 
welfare that a 	he 	liti2aticn). period 	put to 	The ring the appeal within the period, by 
whole object ofprescribingperiod oflimitation icient cause. The learned counsel 

knitted that there was no sufficient cause needs to avoid undue delay in a proceeding 

ccording1y the learned Tribunal rightly and to see that the parties move promptly for 
remedial measure. But at the same time cite jssed the appeal as time barred. Lastly 

iarned Central Govt. cannot overlook the meaning and object of 
Standing Counsel 

ijtted that the learned Appellate Tribunal providing appeal to enable the party to redress 
his grievances and recoup the legal so tjsed the discretion which cannot be said suffered. In the process of litigation there may 

'the arbitrary and in 	circumstances be some laches on the part of the litigant ionofexercisingjurisdiction by this court 
yofa writ petition does not arise, 

concemecL Delay in each case is not fataL The 
door ofjustice should not be slan'iined on the 
cause of delay alone of the explanation fia= 	paz-re. The decision of the tribunal furnished is not manifestly malicious or that 

!da person as an illegal migrant enables delay  was caused deliberately to secure undue rCentral Govt to expel such person. Such 
has serious remifications 

advantage. The court should lean in favour of 
affecting the 

Uivelihoodofsuchperson. Considering 
a litigant by extending the liberal thterprerario 	S 
The power of condonation of delay is no 

be aspects of the matter the statute provide 
Eocedural safeguards in Section 10 itself 

doubt discretionary but that discretjcn has to 

paiticularly in Section 10 and 12. Here 
be exercisedjustiv lawfully and fairly zrn. not 
mechanically orperfunctoril Vw The discretion Ise where thepetitioners have alleged 

(rocedura1 safeguards were denied to 
exercised is to be measured in the touch none 

None of the Tribunals below had the 
ofjustice. In this context one should also keen 
in 

to deal with this aspect of the matter, 
mind the accepted principle of staru:orv 

ipellate Tribunal dismissed the appeal 
interpretation that comprehend the poiicv of 
law which in turn is based 

y technical ground. Sub Sec (9) of on public policy. - 
Rule binds and the Principle guides n 15 no doubt prescribe the period of "Principiorurn non en ratio" (No argument is 

also ernpowerthe Appellate Tribunal 
required to prove fundamental rules). Then a 

WcePt an appeal after expiryof the 
zdperjo 

statute incorporates a rule it makes that rule 
onclusive in relation to the purpose cf the 

A discretion is conferred on Act, where it attracts a principle it provides Or1ty to condone the delay. Rules of 
Ons prescrdbv a statute iias 'is own 

the scope offlexibiIj, in application. A legal 

1ce. Such limitations are prescribed 
principle confers a right lii the sense that a 
litigant can 

Prtios do not sit over the oar and 
Proceeding, 

claim that - the court shall tae imo 
account any relevant principle. A norm or 

The statite, therefore, standards ls to be observed. The paramount 
point of limitation. The law of 

!s based aim of legal policy is to dpjustice and the 
on a public policy that is 

caifl 
the maxim "interest 

court assumes that Le gislature does not tiuend 
reipublicae injustice. There is one more facet of the ieai 


