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IN THE GAUHATI HIGH COURT }
(High Court of Assam, Nagaland. Meghaldya. Manipur, Tit pitn'a.,
'; Mizoram & Arunachal Pradesh)
i CIVILAPPELLATE SIDE
n .
| ? | _ .
Appeal from ! » ' : m, Ur\ NOQL\‘ZQ ......... of 200 Q
Civil Rule ' | ]
: | k ' :
‘ _' . — _ \ Appellant
| /&M Wb V@L‘ :(')"\"""/ Petitioner
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Nutisg by Qificer o1 Serial Date Offic: notes, reports, orders or proctedings
Advegar: No. with signature
-, "b-‘v’tﬂ“ ‘\ 2 3 4
reearaNRIRIOR B0 I LSNP LRSS . Jo— o
rhiey ,,.fg‘-‘qm”\ WPAC) No.2486/2006.
QEEREE BEFORE

THE HON|[BLE MR JUSTICE D. BISWAS
THE HON’BLE MR JUSTICE AMITAVA ROY

® 19.4.2006. | ||
Heard Mr S| Choudhury, learned
coumsel for tr{e writ|petitioner.
Let the lrecords|be called for.

Issue ryle.
_ Mr H. Rahman, learned ASG accepts
T . notite on behplf of bl the respondents.

| ' As! prajed fof, the matter be listed

alonlg with WP(C) |No.2125/2000 and'otfher
. i | conn«%gecte%d mategys. | | T
5§/ A.ROY \/ sd/-L. Biswas
Judge ' Judge
e 2. 2355304 /s e.0ea, 2320Y

‘ '
i. The Union of India through the Secretary to the Covt.of

india , Department of Expenditure,bd%k Ministry of Personne},

New Delhi.
2. The Controller General of Accounts,Ministry of Finance,

Department of Expenditure. Lok Nayak' Bhawan, New Lelhi.

3.The Controlier of Accounts Ministiry of Water Resources,

Shastri Bhawan, New Delhi-110001.
4, The Chairman Central “water Conmiission,Govt.of India ,SXEX

/ gewa Bhawan Re.Ke.Puram, New Delhi-110066.

5, The Under Secretary, Estt. 1V, Govdrnment of India Central Water

Commission, 303, Sewa Bhawan RK, Purdm New Delhi-110066.

6.The Executive Engineer,CGovt.of %Indﬂ;a Central Water Commission

Middle Brahmaputra Liivis ion, CWC,Cg:mpliex, P, 0. Gauhati University
Cuwahati-7810014. '

fzijzflﬂngZ?;J</tentral Administrative Tribunal, Gauhati Bench,Guwahati,

Through Registrar,CAT,Guwahati.Rajgaﬁh Road, Guwahat i=781005,

C éop‘y forwarded for informaticn and x’;etassary action to:
: 1

-\,'

They are directed to send the rélevant case records to

this Registry. By Order
y

| o
l" sstt, Reglstrar (—E)(jgé)

b «f.
it

. : JVREY I SR SR % {03 U
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CENT&AL ADMINISTRATIVE TRIBUNAL
" GUWAHATI BENCH

. DY ﬁ(\\
Review Application No.6 of 2005 -

(In 0.A.N0.136 of 2005) i

DATE OF DECISION : [ ¢, )¢~ 2008~

J .

Shri Tushar Kanti Paul | APPLICANT(S)
‘Mr ].L. Sarkar, M. Chanda, ‘,- ADVOCATE(S) FOR
Mr G.N. Chakraborty and Mr S.Nath.' . THE AP_PLICANT(S)

.. VERSUS -

: o, . d, . ) ) | .

“Union of India & Ors. % g RESPONDENT(S)
Mr A.K Chaudhuri, Addl. CGS.C. ~ ADVOCCATE FOR THE
and Ms U. Dass, Addl C.G.S.C. | RESPONDENT(S)

THE HON’ BLE MR JUSTICE G. SIVARAJAN, VICE CHAIRMAN
] THE HON BLE MR K.V. PRAHLADAN, ADMINISTRATIVE MEMBER

1. Whether Reporters of local papers may he allowed to
see the judgment ? _ .
2. Tobe reférred to the Reporter or not?

3. Whether their Lordships wish to see the fair copy of thé
Judgment?

4. Whether the judgment is to be circulated to the other
Benches?

- Judgment delivered by Hon’ble Vice-Chairman. M




_:f "¢ CENTRAL ADMINISTRATIVE TRIBUNAL
B | GUWAHATI BENCH

Review Application No.6 of 2005 b
(In 0.A.No.136 of 2005)

| »ifDate.:of”Order:' This the [Qﬂ-‘ day of August 2_005.

o -_Sh d "I‘ushar Kann Paul
. “Assistant Accounts Officer,
Office.of the: Executive Engineer,
.Céntral:Water Commission,
. Middle Brahmaputra Division,
- CWC. Complex, behind Adabari Bus Stand,
P.O- Gauhati University, . .
Guwahatl 781014 Assam. e Review Petitioner

By 'Advocates Mr ].L. Sarkar, Mr M. Chanda,
er G N. Chakrabort:y and Mr S. Nath.

.
iy

:iversus- I R :

I P 'IThe Umon of India, represented by the
' ' .Secretary to the Government of India,  ~
Department of Expenditure,
‘Ministry of Personnel,
New Delhl

s 2. i The Controller General of Accounts
CPL ;Mmlstry ofiFinance, |~ . i
‘Department of Expendlture, A
Lok Nayak*Bhawan, New Il)elhl g

A ; '
b The Controller of Accounts

) Central Water Comm:sswn,

E i ~Government of India,
*#'Sewa Bhawan,

RK Puram New Delhi- 110066.




o

‘The Unver Secretary, Estt.IV
- Government of India,
- Central Water Commission,
. 303, Sewa Bhawan, - . ’
- RXK. Puram, New Delhi- 110066 . ad A

6. - The Executlve Engmeer . i, S ,
- Government of India, - : '
' Central Water Commission, ' z
© ~ Middle Brahmaputra Division,
. CWC Complex, behind Adabari Bus Stand.
PO Gauhati University, - ' '
' Guwahatx- 781014, Assam. L e Respondents

By Advocates Mr ‘A.X. Chaudhuri, Addl. C.G.S.C. and
Ms u. Das, Addl ¢.GS.C.

This review application is filed by the applieant in

O.A.No 136 of 2004 which was dlsposed of by order dabed 9.6.2005.
2. It is the case of the apphcant that the O.A. was heard on
24 3 2005 that the orders were reserved and thereafter by relying on
: Judgment dated 31.5. 2005 in O.A.No 170 of 199 and connected cases
dlsmlssed thxs application by order dated 9.6.2005; that on the facts
, :of the appllcant s case the saxd decision has no application and that at
any rate the apphcant did not get an opportumty to argue the posxtxon
(,onmdered in the judgment dated 31.5.2005. Accordmg to the
apphcant there was violation of the principles of natural justice in that
no opport:umty \;as afforded to the applicant to make submission
regardmg the apphcablhty of the Judgment dated 31 5 2005 in
O.A.N0 170/1999 and connected cases. It is also t:he case of the

apphcant that the decision rendered by this Tribunal as per order

dated 31.5.2005 in O.AN0.17O/.1999 and connected cases is against

oy



' .3

‘ kN , . . L

the rdecmons of thxs Trxbunal relied on by the apphcant in his
g

argument noteland that the case of the apphcants are governed by the

; t
4

;'decxsmn of thl}s' 't"rlbhnal rendered in .the case of the apphcant“hlmself

in the Jadgment dated 12.5: 1989 in G.C.N0.105 of 1987. It.is the case
' 'of the apvp'hcant that this Tribunal had taken a view;.in dec1dmg the
. apphcatloh, contrary to the decnslon in G.C.No0.105/1987.

; We have heard Mr J.L. Sarkar, learned counsel for the

revxew petxtxoner and Ms U. Das, learned Addl. C.GS.C. appearmg on
_':behalf of the respondents Mr J.L. Sarkar, on behalf of the review
',.pet’ltloner, sdhmltted that so- far as the review petltloner is concerned,
the assue regardmg admlSSlblllty of Special (Duty) A]lowance (SDA for
short) was already decnded by this Trxbunal in G.C.No. 105/1987 on
12 5 1989 m favour of the apphcant and the said decnslon has become
fnfal e submltted that the O.A was'heard on 24.3.2005; that. the

K (

apphcant \-wasi m the “dark regardmg the fate of the apphcatnon till
. i i "l )

9 6 2005 when the Judgment ‘was pronounced and that the apphcant

dxd not have an opportumty torsee the judgment dated .31.5.2005
1

o ; rendered m O.A No 170/1999 and connected cases passed behind the

back of the apphcant He submxtted that there is a v1olatxon of the
prmmpies of natural Justxce The counsel submitted that this occurred
due bo a mlstake or an error apparent from the records. He further

submltbed that there is. sufficient ground/cause for rev1ew1ug the .

a',,. ¢»

Judgment dated 9.6.2005 by applymg the principles of Order 47 Rule

1 of the Code of Civil Procedure in the hght of the various decisions of

L R
),..w -

the‘* Supreme Court. Counsel also pointed out that on 9.6. 2005 xtself
S e

' thls "I'rxbunal had decided the case of a similarly situated person in

O A,No 248’0f 2004 and had issued direction in favour of the apphcant

§ R ; .
therem. Cou“,nsel submxtted that this would amount to a discriminatory

i Y o4 (,.
N ,,r,rf}v’hf ' :“’f ;




g treatment Counsel also submxtted that thlb Tribunal had decided O.A.
Nos. 29/2003 and 124/2003 in favour of smnlarly situated persons to
wh;ch one of us (Admmlstratlve Member) was a party: ‘Counsel
‘relymg -on various decnsnons of the Supreme Court; submitted that

some‘mistake of facts and mistake of law had‘occurred in the

Judgment and thexefore the matter has to be reopened and

J

‘ reconsndered

E 4 Ms U. Das, learned Addl. C.GS.C., submitted that the

~

*,

Trlbunal had.consndered all the Government orders and the decxsxons
of the Supreme Court in - the common judgment dated 31. 5.2005 in

O.A.No 170/1999 and connected cases and the prmcxples stated

t.

therem have been apphed to the facts of the present case. The |

|

‘ '___;_{L:counsei submltbed that there is no error apparent: from the records;

3much less m cn‘cumstances for revxewmg the Judgment dated

1 9 6 2005 in O.A.No 136/2004.

We have considered the rival wbmnssnons We ﬁnd that

w1t11:prlor oral mformatlon to all ‘the counsel appearing in SDA cases,
the Trlbunal had po»ted the case.» involving SDA for hearmg on
22 3 2005 23 3.2005 and 24 3.2005. 0.A.No.136/2004 was heard on
24 32005 O.A.No 170/1999 and ten other cases, which were heard

"l

on 22 3 2005 and 23.3. 2005 and orders reserved were disposed of by

a common Judgment dated 31. 5 2005. Since some’ more additional

' facts and cxrcumstances are mvolved in OA.No 136/2004 and

A O.A No 248/2004 these and -some. other cases- were dlsposed of by.
s ur N a
¢ separate orders on 9.6.2005 and on other dates The submlssxon of the

. . :
‘44‘ f..J v L ‘, “

et counsel for the,rewew petltloners that the present 0.A. was heard on
»»f"'*' : et
24 3 2005 and the. cases (O.A.No 170/1999 and connected cases) with

1..« '

respect to Wthh .common order dated 31.5.2005 was passed was

_g .

C e 1;_4\ "_.--, B
> T T .
. IRTEEE: SR .
/' RIS P :
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.
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heard’ subsequently without -n-otiee' or opportunity to the apblicant is

factually mcorrect The learned. counsel for the: apphcant Mr M.

Chanda was aware of the fact that SDA matters were taken p*ﬁrst for

~.'~hearmg on 22 32005 In fact the counsel thad brought to our notice
' ‘ "’:}-,‘;‘ ,~‘ f’!“‘":

J_,{'the Government Prders w}nch were. aipphcable, occurrmg in, Swamy s
ii:Compllat;lon c£f flRSR ;Part-ltpage 538 (Appendm -9), statmg that he
N ¢ i
»has*.,also got cases relatmg to SDA {thlCh were helpful to us in
' h X

‘vl

e 4udgment dated 31 52005 If the counsel for the

n—e--o

Ater

v-inr

'nal on the admxssnblhty of SDA. The contention of the counsel for
:thei rewew petltloner that the applicant did’ not get:an opportumty

whﬂe dec;dmg the. question regardmg admissibility of SDA in the

a’v'

"“'a'bove mrcumstances is absolutely without any bonaﬁde and agamst

' at"‘ h ‘:.‘ case put forward by the applicant based on the order dated
12 ’5.2989 in G C. No. 105/1987 and as per order dated 2.1.2000.in O.A.
N we

- decxsxons _were rendered with reference to the Government Orders as

’t?)lggg were consndered In para 4 we had observed that the said

.’fi‘git'obtamed at that time; that subsequently the Supreme Court had

th_e ~c_as_e o_f th_e *applxcant rehed on by him were rendered with

reffere_neef,to the Government orders as it obtained then and that if the

o

In the instant case the order dated 9.6.2005 clearly shows,



Government had modlﬁed the earher Government orders revising the

} i - :-»_6‘ §$ x..,‘

. crlterla for grant of SDA there cannot be any doubt that the modified

[l

crlterla would govern prospectlvely in the matter of grant ¢ S£.SDA. It

was =,further ‘observed that for applying such modified crltena issued

by the' Government subsequently, the decmon rendered in the matter

prlor tols‘u‘ch Government orders will not in any way stand in the way
of dornd s'o: 'i‘_hus, it can be seen that the case on hand was decrded on
Lhe basxs of subsequent Government orders. Though the earlier orders
pas;ed in the ca;e of the applicant had become final and conclusrve
between the parties the said decision will hold good- only so long the

executxve orders, based on which the said decision is rendered stand

wrl.hout any modrficatxon Though the applicant has rehed on various

_ de?’i'smns of thxs Trlbunal regardmg the adm1s51b1hty of SDA none of

:‘r’_?_.these decnsxons had consxdered the matter with reference to the

f"’ ! ". ’, f

V%’H i T
14 ,u H rf, .

,these Clrcumgtances we d01 not rﬁnd any reason to review our order

BRI YR T R S R !

*abedkg 6 20(15’ rendered m \the case of the ‘applicant.

ni
. " N

| con‘sxder the ‘claxm of the applicants for grant of SDA and pass fresh

!,'K

orders efter consxdermg the objections, if any, of the apphcants This
is made m v1ew "of the pendency of a contempt petition in the case.
The sald apphcatlon in the above circumstances, was dlsposed of w1th
dlrectlons, to consider the claim in the light of Lhe governing
prmcxples stabed in paras 52 and 53 of the common order in
O.A.No 170/1999 and connected cases and also with reference to the

i t ’L'

-



vorders in O.A.Nos 23(G) of 1990 and 0.A.No.105 of 1987. There is

' absolut;ely no dlscrumnat:non at all in domg so. The contention to the

., l,
- \ k
N c?ntrary is misconceived. - t

8M However, we find that the. Tribunal, while admitting

;,f 6;A.N0;1 36 -of 2005 had passed an interim order of stay of the orders

- dated 13.5.2004 and 185.2004 (Annexures- 6 & 7) which order

-'.conl_:i'nued tlll the disposal of the application. Based on the said order
the éppiicant may be receiving SDA till the disposal of the O.A. We
had in our order dated 962005 in O.A.No. ]36/2004 directed the
respondents not to recover SDA paid to the applicant upto 18.5. 2004,
i.e. the date of Annexure-? order. In view of the interim order dated
"  762004 passed in O.A.No 136/2004 and the fact that they were
gettmg SDA based on the earher order obtained from this Trlbunal we
in modification of the order dated 9.6.2005 passed in
O.A;No.1‘36/2004 direct the respondents not to recover any amount by

| way of excess payment of SDA from the applicant.

The Review Apphcatxon stands allowed to the above :

- extent.

o ADMINIS:I'RATIVE MEMBER VICE-CHAIRMAN
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI

Hled

Review application No. 'g /2005

Atrising out of 0.A.No.136 of 2004.

Apeli

In the matter of:

Tusar Ka’ni‘i Paul.

-Vs- S
Union of India and others.
-And-

In the matter of:-

An application under Section 22(3) (f) of

the Administrative Tribunals Act, 1985

read  with  the  CENTRAL
ADMINISTRATIVE TRIBUNAL
(PROCEDURE) RULES, 1987 framed

under the Administrative Tribunals Act,

1985 .
-And-

In the matter of:-

Original Application No. 136 of 2004
(Tusar Kanti Paul -Vs- Union of India
and Others.)

Shri Tusar Kanti Paul.

Assistant Accounts Officer.

- Office of the Executive Engineer,

Central water Cammission.

. Middle Brahmaputra Division,

CWC, Complex, behind Adabari Bus
stand.
P.O- Gauhali University,



v
Guwahati-781014, Assam. .
. ——Applicant/Review
b ' petitioner. '
-Vs- .
" The Union of India, -

* Represented by the Secretary to the
Government of India,
Dept. of Expenditure

Ministry of Finance, New Delhi.

The Controller General of Accounts
Ministry of Finance, -
Dept. of Expenditure, /
Lok Nayak Bhawan, New Delhi.

The Controller of Accounts,
Ministry of Water Resources,
Shastri Bhawan, New VDelhi— 110001.

The Chairman,
Central Water Commission,
Govt. of India, '

. Sewa Bhawan,

R.K. Puram, New Delhi- 110066.

The Under Secretary, Esstt. IV. -
Government of India,

Central Water Commission,
303, Sewa Bhawan,

R K. Puram, "

New Delhi- 110066.

The Execﬁﬁve Engineer,

Govt. of India,
Central water Comumission,

Middle Brahmaputra Division,
CWC, Complex, behind Adabari Bus

stand.
P.O- Gauhati University,

Guwahati-781014, Assam.

——— Respondénts. '
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The above named review petitioner

Most Respectfully Shewethﬂ:-

That the applicant review petitioner seeks review to the order dated
09.06.2005/passed in the original application no. 136/2004 dismissing the
said appﬁcaﬁpn filed by the applicant/review petitioner under Section 19
of the Administrative Tribunals Act, 1985.

‘That the applicant/review petitioner being highly aggrieved with the
» T E, E:S 2 order of «_..continuation of Special Duty Allowance issued on

03.09.2002 (Annexure-V of O.A) and impugned order dated 13.05.2004
(Annexure- VI of the O.A) and also against the order dated 18.05.2004,
whefeby recovery of §.D.A has been proposed w.e.f 6.10.2001 in violation
of judgment and order dated 12.05.1989 passed in G.C no. 10/67 and also
iﬁ violation of subsequent judgment and order dated 02.11.2000 passed in
O.A No. 7/99 which were decided in favour of applicant/review
petitioner declaring ent:itlemént of SD.A. The aforesaid original
application which is registered as O.A No. 136/2004 was filed on
03.06.2004 before the Hon'ble Tribunal and Hon'ble Tribunal was pleased
to admit the said original application on 7.6.2004, while adrhitting the said.
O.lA. The Tribunal was pleased to stay the operation of the impugned
order of discontinuation as well as order of proposing recovery of S.D.A
passed bv the respondents. | ‘

In view of the interim order bassed by the learned Tribunal on

7.6.2004, the respondents continued to pay 5.D.A to the review applicant, |

till filing of the review application.

(A Copy of the interim order dated 07.06.2004 is enclosed for the

perusal of the Hon'ble Court as Annexure- 1.).

That your applicant/review applicant initially approached this Hon'ble

Tribunal claiming for entitlement of S.D.A in his favour in-termsof the



O.M dated 14.12.83, 01.12.88 issued by the Govt, 'of.India, Ministry of
Finance by filing G.C No. 105/ 87. The said original applicalion was
contested by the respondents U.O.L However, the G.C. No. 105/87 was
decided by the Learned Tribunal on 12.05.1989 ciirecting the respondents

lo grant S.D.A lo the present applicant, in G.C No. 105/87 (he following

contention or arguments advanced on behalf of the respondents, U.O.1
regarding entitlement of S.D.A, in fact recorded in para 3 of the judgment
and order dated 12.05.1989. The relevant judgment-of para 3 are quoted

below: -

“3. The application has been contested by the respondents. It is the

main contention of the respondents that the applicants, merely on

the mention-in their appointment letters that they would have All
India Transfer Liability, are not entitled to get Special (Dut_\,r)
allowance. According to the r;:spondents, All India transfer liability
has got to be determined by applyihg the test of recruitment zone,
s promotioﬁ zone etc. as clarified by the Govt. of India, Ministry of
Finance, Deptt. Of Expenditure by its O.M dated 20.04.1987. It is the

version of the respondents that the fact whether a particular official

is actually transferred outside the zone of recruitment would be the

guiding factor for granting Special(Duty) allowance”.

It is quite clear from the contention of the respondent that the
respondents U.O.I relied upbn the O.M dated 20.04.1987 issued by the
Govt. of Tndia, ‘Ministry of Finance. The contention of O.M dated
20.04.1987 is cxactly similar to the subsequent O.M dated 12.01.1996
issued by thé Govt. of India, Dept. of Expenditure, Mjnistry of Finance.
After the pronouncement of the judgment dated 20.09.1994 passed by the
Hon'ble Supreme Court in Civil appeal no. 3251/1993 in the case of U.O.1
and others -Vs- S. Vijay Kumar and others. Where the Hon'ble Supreme
Court upheld the submission of the Govt. of India that Centrdl Govt.
civilian cmployces who have all India transfer liability arc entitled to the

*



grant of S.D.A on being posted to any station in the N.E. Region from

oulside the region and S.D.A would not be payable merely because clause
of the appoinhhén{ order relating to all India transfer liability. The
relevant portion of O.M dated 20.4.1987, 12.01.1996 and O.M dated

29.05.2002 are quoled below respectively for perusal of the Hon'ble

“Tribunal.

Subject.-

~ improvement thereof.

NO.20014/3/83-E.IV
GOVERNMENT OF INDIA

Ministry of Finance
Department of Expenditure

ke

- New Delhi, the 20t April, 1987.
OFFICE MEMORANDUM

- Allowances and facililies for civilian employees of (he central

Government serving in the states and Union territaries ‘of North-
eastern Region and A & N. islands and. Lakshadweep -

s sk ofe e e v e e e o e

/

The 1mdersiéned is directed to refer to para 1(iii) of Ministry of

Finance, department of expenditure O.M No. 20014/3/83-E.IV dated 14t
' December 1983 as amended vide office memorandum of even number dated
29.10.1986 on the above subject, which is reproduced below:-

1(iii) “Special (Duty) Allowance”

“ Central Government civilian employees who have all India
Transfer liability will be granted a special (duty) allowance at the
rate of 25% of basic pay ceiling of Rs. 400/- per month on posting to’
any station in the North Eastern Region. Special (Duty) Allowance
will be in addition to any special pay and/or Deputation (Duty)
Allowance already being drawn subject to the condition that the
total of such Special (Duty) Allowance plus special pay/ Deputation

. (Duty) allowance will not exceed Rs. 400/- p-m. Special Allowance

like special compensatory (remote locality) allowance, construction
allowance and Project Allowance will be drawn separately.”

Instances have been brought to the notice of this Ministry where special -

(duty) allowance has been allowed to Central Covernment cmplovees
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serVing in Northeastern Region without the fulfillment of the condition of
. all India Transfer Liability. This is agamsl the spirit of the orders on the
subject. For the purpose of sanchonmg special (duty) allowance, the all
India transfer liability of the members of any service/cadre of incumbents
of any posts/ gro.up of posts has lo be delermined by applying lests og
recruitment zone, promotion zone etc. i.e whether recruitment to the
service/cadre/posts has beeﬁ made on all India zone of promotion based
on comm&;\x seniority for the service/ cadré/ posts aé a whole. Mere clause
in the appointment order (as is done in the case of almost all posts in the
Central Secretariat etc.) to anywhere in India does not make him eligible

for the grant of special (duty) allowance.

3. Financial advisors of the administrative ministries/department are
requested to review all such cases where special (dut};) allowances has
been sanctioned to the Central Government employees serving in the
various offices including those of autonomous organizations located in the

North East Region which are under Administrative control of their

Ministries/ Departments.
(A.N.SINHA)
DIRECTOR(EG)
TELE: 3011819
To,

Financial advisors of all Ministries/ Departments.

/

12.01.1996 .
Y F. No. 11(5)/97-E.IL (B)
Government of India
Ministry of Finance
Department of Expenditure

L 2k 3

New Delhi, dated the 29“‘ May, 2002

OFFICE MEMORANDUM
Subject:- Special Duty Allowance for civilian emplovees of the Central
' Government serving in the state and Union territories of North
Eastern Region including Sikkim. |

4



The undersigned is directed to refer to this Department’s OM no.
20014/3/83-E.IV dated 14.12.1983 and 20.4.1987 read with OM No.
20014/16/86-E.IV/EIl (B) dated 1.12.88 and OM no. 11(3)/95-
E.IL(B) dated 12.1.1996 on the subject mentioned above.

2. Certain incentives were granted to Central Government employees

posted in NE Region vide OM 'dated 14.12.1983. Special Duty
allowance (SDA) is one of the incentives granted to the Central
Government exxiployées h;zving “All India Transfer Lability”. The
necéssary clarification for determining the All‘India Transfer ‘Lia‘bi]ity
was issued vide OM dated 20.04.1987, laying down that the All India

Transfer liability of the members of any service/cadre or incumbents

- of any post/group of posts. has to be determined by applying the tests

of recruitment zone, promotion zone etc. i.e. whether recruitment to
service/cadre/post has been made on All Tndia basis and whether .
promotion is also done on the basis of an All India Common seniority
list for the service/cadre/post as a whole. A mere clause m the - |
appointment letter to the effect that the person concerned is liable to be
transferred anywhere in India, did not make him eligible for grant of
Spécial Duty Allowance. ’ .

. Some employees working in NE region who were not eligible for grant

of Speciél Duty allowance in accordance with the orders issued from
time to time agitated the issue of payment of special Duty allowance to
them before CAT, Guwahati Bench and in certain cases CAT upheld
the prayer for employees. The Central Government filed appeals
against CAT orders which have been decided by Supreme Court of
India in favour of UOL The Hon'ble Supreme Court in judgﬁlent

~ delivered on 20.09.94 (m civil appeal no. 3251 of 1993 in the case of

UOI and Ors v/s Sh. S.Vijoya Kumar and ors) have upheld the
submissions of the Government of India that Central” Government

civilian employees who have All India Transfer Liability are entitled
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are entitled to the grant of Special duty allowance on being posted to
any slation in the North Eastern Region from oulside the region and
special Duty Allowance would not be payable merely because of a
~ clause in the appointment order relating to All India Transfer Liability.

4. In a recent appeal filed by Telecom Department (Civil Appeal No.
7000 of 2001-arising out of SLP No, 5455 of 1999), Supreme Court of

India has ordered on 5.10.2001 that this appeal is covered by the

judgment of this court in the case of UOI and Othei’s VS.
S.Vijovkumar and others [reported as 1994 (supp.3) SCC, 649] and

followed in the case of UOI and Ors Vs Executive officers
Association Group ‘C’ [1995 (Supp.1)SCC.757]. Therefore this appeal
is to be allowed in favour of the UOIL The Hon’ble Supreme Court

further ordered that ‘whatever amount has been paid to the

emplovees by way of SDA will not in any event, be recovered from

“them inspite of the fact that the appeal has been allowed.

5. In view of the aforesaid judgments, the criteria for payment of

Special Duty Allowance as upheld by the Supreme Couri, is

reiterated as under:-

“The special duty allowance shall be admissible to central
Government employees having all India transfer liability
on posting” to North Eastern region (including sikkim)
from outside the region.” |

AH cases for grant of Spedal Dutv'allowance including those

of all India service officers mav be regulated strictly in accordance

with the above mentioned criteria.

6. All the Ministries/Departments etc. are requested to keep the above
instructions in view for strict compliance. Further, as per direction of -

Hon'ble Supreme Court, it has also been decided that-



()  The amount already paid on account of Special Duty
Allowance (o the mehgxble persons not qualifying the
criteria mentioned in 5 above on or before 5.10.2001, which is
the date of ]udgment of Supreme Court, will be wa1ved
‘However, - rewyenes il any, already made need not be

~ refunded. ' |

(i)  The amount paid on accbunt of Special Duty Allowance to

 ineligible persons after 5.10,2001 will be recovered.

7. These orders will be applicable mutatis mutandis for regulating the
claims of Islands Special (Duty) Allowance, which is payable on the
ana]ovy of Special (Duty) Allowance to Central Gov ernment ("Wihan
emplovees serving in the Andaman and Nicobar and Lakshadweep

Groups of Islands.

8 In the application to employees of Indian Audit and Accounts
Department these orders issue in consultation with the Comptro]ler
and Auditor General of India.

(N.P.Singh)
Under Secretary to the Government of
India.

All Ministries/ Departments of the Government of India, etc.
Copy (with spare copies) to C &AG, UPSC etc. as per standard
endorsement

' ' . e et e st i e

On a mere reading of all the O.M right from 20.04. 198/ to
29.05.2002, the contention of all the clarificatory orders are exactly same as
12.1.1996 and there is nothing special in the O.M dated 29.05.2002 in fact
the judgment of the Hon'ble Supreme Court passed in S. Vijay Kumar’s

- case which is subsequently followed in civil appeal no. '/000/ 2001 which
is evident from para 5 of the O.M dated 29.05.2002. It is stated as follows :

the relevant portion of the para 5 is quoted below:-
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I is, quile clear [rom the above, that O.M daled 29.05.2002 of the
judgment passed in Supreme Court in civil appeal no 7000/2001 have
allowed the appeal of U.O.I following the edrlier the decision rendered by
the Supreme Court in 5. Vijay Kumar’s c%zse. The judgment of the Civil
Appeal No. 7000/2001 is also quoted below for perusal of the Hon'ble
Tribunal. | |

IN THE SUPREME COURT OF INDIA

CIVIL APPEALATE JURISDICTION

CIVIL APPFAL NO. 7000 OF 2001
(Arising out of S.1.P-(C) Ng. 5455 of 1999)

~ Union of India and another,. R Appellants.
-Versus- ‘

National Union of Telecom Engineering
Employees union and others. ~ ......... ... Respondents.

| ORDER

Leave granted.

It is stated on-behalf of the respondents that this appeal of the
Union of India is covered by the judgment of this Court in the case of
Union of Indm and Ors. -Vs- S. Vljaykumar & Ors reported in 1994 -
(Supp 3) sCC 649 and followed in the case of Union of India & Ors Vs.
Executive Officer’s Assodation Group ‘C’ 1995 (Supp. 1) SCC, 757.
Therefore, this appeal is to be allowed in favour of the Union of India. It is
- ordered accordingly.- | ' ' ‘

It is, however, made dear that when this appeal came up for
admission on 13.01.2000 the learned Solicitor General had given an
undertaking that whatever amount has been paid to the respondents by

) , . Nocovered T
way of special duty allowance-will not, in any case or evenl be secorded
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from them. It is on this assurance the delay was condoned. It is made clear

that the Union of India shall not be entitled lo recover any amount paid, as.

special duty allowance inspite of the fact that this appeal has been
allowed. |
New Delhi | © 8d/-
' N. SANTOSH HEDGE
October 05,2001 ' Sd/
P.G.BALAKRISHNAN

On a mere reading of the judgme’nt of the Hon'ble Supreme Court
in Civil Appeal No. 7000/ 2001 it appears that the Hon'ble Supreme Gourt
simply followed the earlier ju’dgment passed in S. Vijay Kumar's case
while allowing the Civil Appeal No. 7000/2001 preferred by the Union of

- India and thereafter the office memorandum dated 29.05.‘2002 was issued

by the Govt. of India, Ministry of Finance reiterating the criteria laid down

in O.M dated 20.04.1987 and 12.01.1996. Therefore contention of the

learned Tribunal that as per the revised/changed criteria laid down in

O.M dated 29.05.2002 was not there, while -oﬂ1erA two judgments ie..

judgmenf dated 12.05.1989 (in O.A. No. 105/87 and judgment in O.A. No.
7/99 were passed on 2.11.2000, therefore, error apparent on the face of the
records. The whole contention of the Tearned Tribunal is contrary to the

records and on that score alone the judgment is liable to be reviewed.

(Copy of the OM dated 20.04.1987, 12.01.199, 29.05.2602 and
. judgment and order dated 5.10.2001 are enclosed herewith for

perusal of Hon'ble Tribunal and marked as Annexure 2, 3,4 and 5

respectively)

¢

* That your applicant/review apphéant further beg to say that case was
argued by the counsels of the parties way back on 24.3.2005 and after
hearing the parties Hon'ble tribunal was pleased to reserve the judgment.

Q\r”\
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~ Heavever, in the meanwhile (his Hon'ble Tribunal in a bunch of ‘
cases injcimding O.A. 170/99 decided the question of admissibility of ¥SC,
~ however, in thé said judgment this Hon'ble Tribunal also dealt with the
question of admissibility of SDA although there were no pleading or
prayer on the question of grant of SDA, moreover, there was no argument
made by the Counsel of the parties reg‘arding' admiésibﬂity of SDA. The
learned Tribumal of its own framed certain guidelines regarding
entitlement of SDA relating to the resident of NE Region as well on the |
quesﬁ011 of recoverv of SDA made to the ineligible persons without
considering the series of judgments pronounced by this learned Tribunal
on the ‘question of admissibility and question -of recovery’ of SDA,
therefore, the said jﬁdgment dated 31.05.2005 is a judgment per incurium

- and 1t has no relevancy in the case of the present applicant.

\

It surprised to note that the Learned Tribunal has relied on a
judgment of this Hon'ble Tribunal which was delivered on 31.05.2005 in
O.A No.-107/99 and connecied }cases behind the back of the applicant
without providing any reasonable opportunity to the applicant. The
applicant is not at all aware the principle which was laid down on |
31.05.2005 in O.A No.170/99 on the question of adm-issibﬂity of S.D.A. Ttis
a settled prinﬁp’le of law that a subsequent judgment which was delivered
after the order reserved by the learned tribunal in the instant case of the
applicant cannot be re?iea on without providing any oppm"mnfi'tyito the-
applicant and on that scorc alone the judgment and order dated 09.06.2005
passed in O.A no. 136/2004 is liable to be reviewed.

A Copy of the impugned judgment and order dated 9.6.2005 is

enclosed herewith for perusal of Hor'ble Tribunal as Annexure- 6.

That vour review applicant carefully gone through the judgment and order

dated 31.5.2005 passed in O.A No. 170/99 and. connected cases and more

]
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particularly the Para 52 and 53 which has been relied on by the learned

tribunal while rejecting the claim for grant of S.D.A (o the applicant but it

appears that those para 52 and 53 has no reievanéy at all with the contention

raised by the review applicant in his original application. The ‘relevant

portion of para 52 and 53 is quoted below: -

s

53..

Yy
52.

The position as it obtained on 5.10.2001 by virtue of the

Supreme Court decisions and the Government orders can bé
sﬁmmarized thus: | .

Special Duty Allowance is admissible to Central '
Goveé@ent employees having All India Transfer liability
on posting to North Eastern Region from outside the region.
By virtue of the cabinet clarification mentioned earlier, an
e_mploy.ee belonging to North Eastern Region and

subsequently posted to outside NE Region if he is

transferred to N.E. Region he will also be entitled to gfant of |

SDA provided he is also having promotional avenues based
on a common All India seniority and All India Transfer
lability. This will be the position in the case of residents of
North Eastern Region originally recruited from outside the
region and later transferred to North Eastern Région by
virtue of the All India Transfer liability provided the

promotions are alsc based on All India Common Seniority.

Further, payment of SDA, if any made to ineligible persons
till 5.10.2001 will be waived.” '

It is quite clear from para 52 that the learned Tribunal dealt regarding

the entittement of SD.A of a resident belonging to N.E Region who
inifially recruited in the N.E Region having all India transfer liability

based on-a clarification issued by the Cabinet Secretariat in order no.

20/12/99-E.A.1-1798 dated 2.5.2000 and in para 53 the learned tribunal
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had deait \»\\rith the qﬁestion of recovery based on O.M dated 29.5.2002
issued bv the’ Govt. of India, Ministry of finance, but grounds raised by
the review applicant regarding his entitlement for S.D.A are quite
different and has no relevancy with the contention made in para 52 and 53

of the judgment anqi order daled 31.5.2005 passed in O.A. No 170/99,

That it is stated that in O A. No. 248/ 2004 (ShriS.K. Das & Ors. -Vs- U.O.I
& Ors.) also has been decided by the samie Division Bench of learned
Tribunal on 09.06.05, wherein among the applicants of O.A. No. 248/ 04
one Smti. 'T. Shongwan, Senior Accountant also belong to the same
department of Govt. of India, department of expenditure, Ministry of |
Finance, hke the present review apphcant The O.A. No, 136/2004 (T. K.
Paul -Vs-U.O.I & Ors.) and the other O.A. No. 248/04 (Shri S.K. Das &
- Ors. ~Vs- UOI & Ors.), where Smti. T. Shongwan also one' of the
3 apphcant were heard together on 24.03.2005, points involved in hoth the
Original Application are exactly same and similar. Be it stated that Sm#i. T.
'Shongwan and Shri T.K. Paul were applicants in O.A. No. 105/87 which
were decided on 12.05.1989. However, subsequenﬂy Smti. T, Shongwan
was transferred to the Pay and Accounts Office, Central FExcise and
Customs, Shﬂlorig and the review appﬁcaht was ultimately transferred to
the office of the Fxecutive F.nginéer, CWC, Guwahati. However, CGA are |
the controlling Authérity of Smti. T. Shongwan as well as of the review
applicant. But surprisingly in O.A. No: 248/2004 while disposing the case
of those applicant by the leaned Tribunal also directed the respondents to
take into c_:ons1dcmt10n the dismissal of the Spccml Leave Petition by the
Hon'ble Supreme Court which was preferred by the respondents Union of
India against the O.A. No. 23 (G)/1990. Therefore, it appears that learned
Tribunal trmtcd s:umlar Qrcums{anccd employee in a different manner
while the case of o. A. No. 248/04 has been disposed of with the further
direction to consider the case of those apphcants by the Respondents,

whereas, in the insfant case of the review applicant is similarly
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circumstanced has been dismissed quoting the reference of para 52 and 53
of the judgment dated 31.05.05 and as a resull the review applicant is

meted out with a differential action in the hands of learned Tribunal and

 the judicial disciplinary does not call for such an action when the

employees are similarly circumstanced and on (hal score alone the
judgment and order dated 09.06.05 passed in O.A. No. 136/04 is liable to
be reviewed, :
(A .copy of the judgment and order dated 09.06.05 in O.A. No.
248/04 is enclosed hereto for perusal of Hon'ble Tribunal and

marked as Annexure- 7)

That it is stated that some of the applicants of O.A. No. 105/87 were also
effected by way of chbcontmuatlon of SDA following an impugned order
passed by the Controﬂer of Accounts ;on 04. 03 99 and also by the

consequential order dated 15.03.99 whereby those applicants who were

“drawing SDA by virtue of the judgment and order dated 12.05.89 but the

SDA was discontinued following the clarificatory orders subsequéntlv
issued on 12.01.199 by the Govt. of India, Department of Fxpenditure,

Ministry of Finance in such a compe]]mg cncumbtances those apphcantb‘
approached before this learned Tribunal through O.A. No. 107/99, the
case was mnteqted bV the official respondents, however, the Division
Bench of this learned Tribunal rendered its judgment dated 19.12.2000 in
O.A. No. 107/99 wherein learned Tribunal held that in the absence of any
challenge of the judgment passed by the learned Tribunal it has attained
finality cven assuming the same is wrong and on that ground alonc the
said Original Application was allowed. However, the respondents Union |
of India being dissatisfied with the judgment and order dated 19.12.2000
preferred writ petition before the th]long Bench of the Hon'ble Gauhati
High Lourt initially stay was granted by the Hon'ble High Gourt in W.P.
{C) No. 34 (SH)/2001 but the Divi ision Bench thereafter considering the
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‘nature of the case vacated the stay order initially Passed in W.P (C) No. 34
(SH)/2001 on 21.03.2001. |

It is reievant to mention here that the contention of Union of India
in the sa1d writ petition that after the V1]ay Kumar, judgment pronounced
by the Hon’ble Supreme Courl on the question of admissibility of SDA the
Central Govt. employees having all India transfer liability but initially
recruited in NER is not entitled to SDA and the SDA is admissible only on
posting from outside the region to N.E Region. But the Hon'ble High

. Court con51denng all those aspects of the matter regarding grant of SDA -

_ vacated the stay order initially passed by the Hon'ble chrh Court.
Therefore, it is evidently clear that those revised guidelines cannot help
* Union of India for denving the benefit of SDA to the applicants in O.A.
No. 105/ 87. Be it stated that ormmal Memorandum dated 14.12.1983 is
still in force and the same was time to time simply extended, thelefore,
any danﬁcatory memorandum issued by the Govt. of India following the
subsequent judgment of Hon'ble Supreme Court cannot take away the
benefit of SDA from the review applicant or from the other app]ica_uts-of
O.A. No.105/87, the said writ petition before the Hon'ble High Court is
still pending. .

(Copy of the orde1 of Hon'ble H1gh Court passed onn 21.03.01 and

judgment dated 19.12.2000 passed in O.A. No. 107/99 are enclosed

herewith for perusal of Hon'ble Tribunal and marked as Annexure-

8 and 9 respectively).

That yoﬁr review applicant further bog to say that this lcarned Tribunal in
a similar fact and situation decided an Original Apph'caﬁon No. 80/90
directing the respondents to grant Special Duty Allowance to the
members of the Income Tax, Cazctt_cd Scrvices ‘Association belonging to
NE Region. The Respondents Union of India being aggrieved with the
judgment and orgier dated as indicated above, preferred a writ petition
before the Hon’ble High Court which is still pending before the Hon'ble

G
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‘Gauhati High Court, during pendency of the writ petition when the
maller came up before the Hon'ble High Court, the Hon"ble High Court
expressed the view that until and unless the said Original Application is

set aside by the Hon'ble Supreme Court there is a least possibility of |

interference by the Hon'ble High Court on hearing the same Union of

India preferred a Special Leave Petition challenging the judgment and

* order dated 20.03.1993 in O.A. No. 15/92 in O.A. No. 80/90. The Hor(ble

Supreme Court however dismissed the SLP on the ground of delay on
15.11.2002, in this connection it may be stated that the revised criteria laid
down on 12.01.1996 or on 29.05.2002 therefore absolutely has no effect in
" the cases relating to payment lof SDA where judgment has attained
finality. | | |

+ (A copy of the judgment of Hon'ble Supreme Court passed on .

15.11.02 is enclosed herewith for ?erusal of the Learned Tribunal '

and marked as Annexure- 10). '

é

That it is stated that decision of the learned Tribunal more particularly in
para 4, 5and 6 wherein it is held that the time when two decisions were

- rendered by the learned Tribunal i.e on 12.5.1989 and the other rendered

on 2.11.2000 in G.C. No 105/87 and O.A No. 7/99, respectiveiy the

circular dated 29-.5.2_002’ was not’ aVaﬂab’le at that point of time, the
relevant portion of judgment dated 9.6.2005 in O.A.No 136 of 2005 of para
4 and para 5 are quoted below:-

_ \
“4. S Subsequently the Supreme Court had spoken on the

question of admissibﬂify of SDA and the Government itself had issued

- various Government orders and the last being one issued an 29.5.2002.

This Bench had considered the question of admissibility of SDA ina

batch of cases O.A. No. 170/99 and connected cases and rendered

judgment on 31.5.2005 after elaborately considering all the relevant
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Government orders and the decisions of the Supreme Court. The legal

posilion was sumumarized (hus in para 52 and 53 of the said judgment.

“52. The position as it obtained on 5.10.2001 by
virtue of the Supreme Court decisions and the

Government orders can be summarized thus:
Special Duty Allowance is admissible to
‘Central Government employees having, All
’ ' ' India Transfer liability on posting to North-
’ | ~ FEastern Region from outside the region. By
- virtue of the Cabinet clarification mentioned
earlier, an employee belonging io WNorth
Eastern Region and subsequéntly posted to
, ouiside N.E. Region if he is retransferred to
N.E. Régi(m he will also be eﬁtit]ed to grant
SDA provided he is also having promotional
-avenues based on a common All India
seniority and all India Transfer liability. This
will be the position in the case of residents of
" North Eastern Region originally recruited from
outside the regioAnA and later transferred to
North Eastern Region by virtue the All India
Transfer Liability provided the promotions are
_ also based on an All India Common Seniority. -
53. Fﬁrthcr:, payment of SDA, if any madé
to ineligible persons till 5.10.2001 will be

waived”. ‘

“5. Here it must be noted that the vofﬁ‘cc memorandum F.No. 11(5)97-E
II(B) dated 29.5.2002 was also considered. It would appear from the
averments in the written statement that the applicant was initially '

posted in the north castern region and continued as such till date.



The applicant also gelonging- to this .Region. The case of the
“applicant in such) circumstances would not fall wilhin the
governing principle stated in para 52 of the common judgment
extracted above. However, the payment of SDA made till 5.10.2001

cannol be recovered as noted in para 53 of the common judgment”.

The Hon'ble Tribunal has passed the impugned judgment mainly

felymg on the subsequent. judgment passed by the Hon'ble Supreme
‘Court on the question of admissibility of S.D.A, and those Govt. orders.

referred above on the basis of subsequent judgment of Supreme Court
were not available at the time when, two cases of the applicant were
allowed. The ahove decision of the learned Tribunal is contrary to thg
records and error apparent on the face of the records. The respondents
U.0.1 has raised their objection regarding entitiement of S.D.A in cdse of
review applicant by filing a detailed written statement in 0O.A. No. 7/99,
where it was contended by the respondents U.O.L That in view of the of
the judidal pronoun'cément by the Apéx Court in the Civil Appéal No.
3251/93 and 3034/94, the review applicant is not entitled to paymémt"of
SDAwef 21;9.94 and it was also contended that in terms of clarificatory
order dated 12.1.1996 issued by the Govt. of India, Ministry of Finance.
The review appﬁcant is no more entitled to% of SD.A. the
relevant portion of para 1 of the written statements in O.A No. 7/99 are
vquoted below:- . | | |

"Wri}tten statement

The humble respondents submit their written statement as follows:-.

1. That with regard to the statements made in para 1,2 and 3 of the
application the respondents beg to offer no comments save and
except thaf the applicant is not cligible for the allowance under
the extent G.Lorders M.O.F O.M 11(3). 95-E-1I(B) dated 12.01.96)
and ‘the judicial pronouncement of the Apex Court in the Civil
Appeal No. 3251 of 1993 and No. 3034 of 1995.” |
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~In view of such a factual position (he impugned judgment dated

09.06.2005 passed in O.A. No. 136/2004 is contrary and erroneous on the

terms of the order itself and as such the impugned judgment and order is

liable to be reviewed. The contention of the learned tribunal (hat ‘while
judgment dated 2.11.2000 in O.A No. 7/9Y was passed there was no Govt.
order or Supreme Court judgment were available is totally wrong on the

face of the order. ’Ihere.fore it is a fit case for review of the judgment order

. dated 9.6.2005.

(A Copy of the written statement of O.A. No. 7/99 is enclosed for

perusal of the Learned Tribunal as Annexure-11).

That it stated that the Learned Tnbunal while pa;.smg the impugned
. judgment and order dated 9.6.2005 in O.A. No. séQQrde not take into
~ consideration the othm ]udgment of the coordinating bench passed

recently on the question of admissibility of S.D.A in a snmlar facts

situations where the learned Administrative-member is also a party to

" those judgments and more particularly- when O.M dated 29.5.2002 was

very much argued before the Learned Tribunal which is evident from the

written statement of O.A.no 124/2003 (Shri R bhattarjee-vs- U.O.I and’

Others) and in O.A No. 29/2003 (Shri D.Saikia -vs- U.O.T and Others) as
stated that in O.Ano 124/2003 the O.M dated 29.5.2002 and O.M dated
2.5.2000 was annexed as annexure R-11 and R-9 in the written statement
and a contention Was raised to that effect in Para (), G), (k), () of para 3
It;ut inspite of those argunicnt the coordinating bench has allowed the

original apphcauon of O.A. No 29 of 2003 and O.A. No. 124/ 2003 i.e.

Annexure 8, 3udgment dated 14.5.2004 of O.A.

Thcrcforc it appears the Learned Tribunal toh]lv failed to take
into notice - the Judgment of the coordmatmg Bench where Hon'ble
Admxmstrahve Member is also a party, It is pertinent to mention here that
the O.M 2/ 5/ 2000 and O.M dated 29.5.2002 were also argued.in the
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similar cases as\ stated above. Therefore, on that score alone the impugned
judgment dated 9;6;2005 passed in O.A. No. 136/2004 deserves lo be
reviewed. |

The apiolicant urges to produce the written statement filed by the l
respondents U.O.1 in O.A No. 124/2003 at the time of hearing of review
appﬁcéﬁon. |

11. - That it is stated that the Learned Tribunal whﬂe passing the impugned
‘ j‘udgment dated 9.6.2005 totally failed to record the detailed arguments
advanced by the learned counsel of the applicant and the judgment of the
coordinating Benches as well as the Supreme Court on the issue of
attaining finality in fact neither discussed nor recorded in the argument.
The Jearned Tribunal ought to have ﬁ;gﬁéd_the ratio decidendi of the e
judgment of the Apex Court 'refefred by the applicant at the time of
hearing. But unfortunately not a single judgment of the Apex Court was
discussed and since the learned Tril;unal passed the judgment of the Apex
Court on the same issue. Therefore, it is a fit case for review df the
impugned judgment dated 9.6.2005.
| The applicant again relying on following judgment of the
coordinating division benches, full bench and the judgment of Hon'ble
Supreme Court, the ratio of which are exécﬂy same in the instant case of

the review applicant.

SI.No. Date of Iudgmént 0.A | Bench and name of party

1. 02.11.2000 7/99 Div. Bench, C.A.T, Cuwahati.
’ T.K.Paul -vs- U.O.1 and Others.
2 1452004  29/2003 . Div. Bench, C.A.T, Guwahati
| S R Bhallacharjee -vs- U.O.I and
Ors.
3 1452004 124/2003 Div. Bench, C.A.T, Guwahati.

D.Saikia -vs- U.Q.I and Ors. .
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12,

13.

27.10.1998

26.7.1999

27.2.2004

6.9.2000-

18.11.1998
06.05.1999

18.02.2004

17.02.1999 -

10.03.2002

7.7.1995

- WPO No..

189/1996

5,/2000

G5b/oevn.

1732/98

~ Civil appeal

No. 1874/84.

Civil Appéai
No. 198/1995

22

-Do-

‘Madras Bench in case of

T.K. Ramamurthy and others -
-Vs-
U.O.Iand Others.
Reported in Swamy 5 news Mdy
issue.

Jaipur Bench in the case of

_ Sitaram Parekh and others.

- -Vs- 4
U.O.1 and others.

Full Bench of C.A.T, Hydrabad.
P.Venkata Rao and Others.

-Vs- _
Department of
Telecommunication New Delhi
and Others.

Reported in 1999(1), SCC-273
V.S. Charati

. -Vs-
H.N.Jamadar.

Reported in 1999(4), SCC- 434 .
Vallapally Plantahon Pvt. Ltd.
-Vs-

- State of Kerala.

O.A. 180 and
189 to 190 of
2003 -

O.A. No. 103 of
199

2004/2001

Civil Appeal No.

S.Ramamurthy and sons.

-Vs-
Union of India, Ministry of
Defence, New Delhi and Others.

E.S.I corporation employees
union, N.E. Region
-Vs- .
Union of India and Others

Union of India and others.

-Vs-
Shri Jasimuddin Ahmed and Ors.

Union of India
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8208-8213 axising R -Vs-
‘out of SLP Nos. - Geological Survey of India

12450-55/92 . Employees Absocmhon
. and others.

‘ On a mere perusal of the above decisions it is evident that the law
laid down by the Hon'ble Tribunal by its order dated 96,2005 in O.A. No.

| 136/2004, but the same are contrary to the ratio laid down by the above |
* noted cases by the coordinating division benches of C.A.T, Fu]l Bench of

CAT and of Supreme Court as such the aforesaid ]udgment dated

9.6.2005 are liable to be reviewed. | _. '
Copies of the aforesaid judgments dated 2.11.2000, 14.5.03, 27.10.98,
17.2.99, 26.7.99, 27.2.04, 18.‘2.04, 10.3.02 and 7.9.95 are enclosed as
Annexure- 12, 13, 14, 15, 16, 17, 18, 19 and 20 respectively.

That it is stated that the Judgrient and order dated 31.05.2005 passed in
O.A No. 170/99 on the question of admissibility of S.D.A to the civilian
central Govt. employees serving in N.E. Region Ais pet incurium and the
question involved in the instant case has not been dealt in any manner by
the Learned tribunal in the judgment dated 31.05.2005. Tt is pertinent to
niention here that m the batch of cases i;lcludjng O.A. No. 170/99 in fact
there was no pleading or prayer for gi'ant of S.D.A and there was no

pleading or prayér regarding grant of S.D.A and there was no occasions

arises either on the part of the U.O.I or on the part of the applicants to
make any submissioﬁs/ arguménts on the question of adﬁﬂssfbﬂity of
S.D.A. Therefore the law laid down by the learned Tribunal on the
questidn of ad_mjssibﬂity as well as on the Quesﬁon of recovery of S.D.A is
per incurium since the learned Tribunal did not take into considera?ion

the large numbers of Judgments of the coordinating benches passed

earlier, some of which are already confirmed by the Hon'ble High Court.

In the impugned judgmenf and order dated 9.6.2005 passed in O.A. No.
136/04, the Learned Tribunal while rejecting the claim of the review
applicant for further grant of S.D.A also given liberty to the Respondents
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Union df India to make recovery w.ef 19.05.2004. Tt is pertinent to
mention here that the applicaml has received S.D.A till May, 2005. In (his
connection it may further be stated that a coordinating bench of this
Hon'ble Tribunal- particularly in O.A. No. 266/03, 115/03 and also in O.A
No. 405/05 dealt with the question of recovery of S.D.A, wherein the

learned Tribunal considered the judgment of Apex Court in the case of Sri

- S. Vijay Kumar -Vs- U.0.] and also i in Executive officers case as well as the
 decisions rendered in Civil Appeal No. 7000/01 i.e. in the case of national
‘Union of Telecom Engineering Employees Union including the office

memorandums dated 29.05.2002 1ssued by the Govt. of India, Ministry of

Fmance Whe1em these learned Tnbunal held that the respondents are not

- entitled to make any recovery even after 5.10.2001 onwards of ‘the .

payment of S.D.A has already been made to any of the ineligible civilian

- employees, in view of the categorical order passed by the Hon'ble

Supreme Court on the question of recovery. It is ought to be mention here
that the O.M dated 29.05.2002 is an exeéﬁﬁ\re order issued by the Govt. of
India after the judénmnt delivered by the Hon'ble Supreme Court in Civil
Appeal No. 7000/01. Wherein the Hon'ble Supreme Court held that the -
payment ~already made to the ineligible persons the same cannot be
recovered, vvhere"as, the payment of S.D.A, is made to the review app]icant
following the interim order passed by ti;e Hon'ble Tribunal. As such
quesﬁon of recovery as ordered by the learned Tribural is con&arv to the

law laid down by the coordinating D1ws1on bemh of this Hon’ ble~ '

| Tribunal in the judgment referred above.

Hence the judgment and order dated 9.6.2005 is liable to be

' rev1ewed by the Hon ble Tribunal.

That it is stated that when a decision rendered by any court of law and the

said ratio ran exactly counter to the other decisions of the coordinating

~ bench then the said judgments is liable to be reviewed because the same

- may cffect a large number of cases on the question involved in the said
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decisions. It is pértinent to. n;ehﬁon here that although an attempt is made
by the learned Tribunal to distinguish the judgments rendered in 105/87
as well as in O.A. No. 7/99, but at the same time the learned Tribunal
failed to consider other decisions exactly on the same issue rendered by
coor&'ma ting Division Bench of this learned Trib unal‘, more parlicularly in |
0O.A. No. 29/2003 (D. Saikia ~Vs- Q.O.l and Others) as well as in O.A. No
124/2003 (R. Bhattacharjee -Vs- U.O.I and Others), which was a part of
the record of the proceeding. Be it stated tﬁat the judgment of O.A. no.
29/2003 as well as in O.A. No. 124/ 03 are delivered by the coordinating
division bench where the present, Hon'ble Member (Administrative) is
also a party to the said judgment. It is pertinent to mention here that the
Q.M dated 29.5.2005 issued by the Govt. of India, Ministry of Finance was
also argued by the respondents U.O.I; while judgment dated 14.05.2004
was delivered. But surprisingly no attempt is made to distinguish the
aforesaid ]udgments by this learned Tnbunal while passmg this
impugned ]udgment dated 9.6.2005. i

The Hon'ble Supreme Court in the case of Commissioner of sales
- Tax, ] & K and others -Vs- Pine Chemicals Ltd. And ors. reported in
1995(1) SCC, 58 has dealt with the occasion when a judgment could be
reviewed. The relevant portion of the paragraph 10 is quoted below: -

“1t is, howéver, interesting to-notice that when the above two
decisions were brought to the notice of the Bench, it referred
to the ratio of the said decisions but neither followed it nor
made any atiempt to distinguish it but i)mceed to make it a
basis for their decision notwithstanding the fact that the said
ratio ran exactly counter to the one adopted by the Bench. The
~two decisions did not certainly support the interpretation
adopted in the judgment under review. On the contrary, they,
and particular the decision in Indian Aluminum, militated

against the said interpretation. It is for this reason, coupled
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with the fact that the interpretation pl.aéed in the judgments
under review on Section 8(2-A) may affect a large number of
cases all over the country, that we agreed to re examine the

issue, which we would not have agreed to ordinarily”.

The Hon'ble Supreme Court while dealt with the question of
review the following views was expressed in the case of Lilv Thomas -
Vs- U.O.J and .olhers, reporled in 2000 (6), SCC, 224, the portion of the
relevant paraéraph are quoted below; -

“52. The dictionary meaning of the word “review” is “the act of
looking, offer something again with a view to correction or
improvement”. It cannot be denied that the review is the creation
of a statue. This Court in Palel Narshi Thakershi o,
Pradyumansinghji Arjunsinghji held that the‘power of review is
-not an inherent power. It must be conferred by law either
specifically or by necessary implication. The review is also not an
appeal in disguise. It cannot be denied that justice is a virtue
which transcends all barriers and the rules or procedures or
tecknicalities of law cannot stand in the way of administration of
~ justice. Law has 0 bend before justice. If the court finds that the
error pointed out in review petition was under a mistake and the
earlier judgment would not have been passed but for erroneous
assumption which in fact did net exist and its perpetration shall
result in a miscarriage of justice nothing would preclude the
court from rectifying the error. This Court in S. Nagaraj V. State
of Karnataka held: (SCC pp-619-20, para 19).
“ 19. Review literaliy and even judicially means re-
examination or reconsideration. Basic philosophy inherent
in it is the universal acceptance of human fallibility. Yet in
the realm of law of courts and the statues lean strongly in

favour of 'fina]litj.z of decision legally carved out to correct
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accidental mistakes or mlscamage of justice. Even when
there was no statutory provision and no rules were framed
by the highest court indicating the circumstances in which
it could rectify its miscarriage of justice. In Raja Prithwi
Chand lal Choudhury Vv, Sukhraj Rai the court observed
that even though no rules had been framed permilling the
highest court o review its order yet it was available on the
limited and narrow ground ' developed by the Privy,
Council and the House of Lords. The Court approved the
| principle laid down by the Privy Council in Rajunder |
‘Narain Rae V. Bijai Govind Singh that an order made by .

the court was final and could not be altered.

/

. nevertheléss, if by misprision in embodying the
judgments, error have been .intr.oduced, these courts possess, by

common law, the same power which the courts of record and statue

~ have of rectifying the mistakes which have creptin ...... The House

of Lords exercises a similar power of rectifving mistakes made in
drawing up its own judgments, and this Court must possess the
same authority. The Lords have however gone a step further, _and’
have corrected mistakes introduces through inadvertence in the
details of judgments; or have supplied manifest defects in order to
enable the decrees to be enforced, or have added explanatory

matter, or have reconciled inconsistencies.”

T S—— 1. Application for review of judgment- (1) Any person
considering himself aggrieved-

(@) by a decree or arder from which an appeal is allowed, but

from which no appeal has been preferred.
(b) - Bya decree or order from which no appeal is allowed, or

(c) By a decision on a reference from a Court of Small Causes,
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~ and who, from the discovery of new and important matter or
evidence which, after (he exercise of due diligence, was not within
his knowledge or could not be produced by at the time when the
decree was passed or order made, or on account of some mistake or
error apparent on he face of the record, or for any sufflicient reason,
desires to obtain a review of the decree passed or order made
against him, may apply for a review of judgment to the court which

passed the decree or made the order.”

In the instant case of the review applicant in fact filed for

reviewing the inconsistencies with a view for correction of the same. It

~ is needless to mention here that the impugned judgment and order is
- contrary to the law laid down in the serjes of cases by the coordinating
Division Bench as well as by the Full Bench and the judgment laid
~ down by the Hon’ble Supreme Court in this regard, the learned
| Tribunal in the impugned judgment held that revised or. changed

principle has been laid down followmg the decision rendered by

- Hon'ble Supreme Court. Then also the revised criteria or changed
| policy is not applicable in the instant case of the review applicant and
 this is the law laid down by the various Division Benches of the CAT,
: Full Bench of CAT as well as by the Hon'ble Supreme Court.

In all the judgment (he Division Bench as well as on (he identical

| question of law the coordinating division bench of C.AT, Full Bench of
| C.AT as well as Hon'ble Qupreme has held that when a decision of a

" Tribunal or hlgh court is subsequentlv reversed by the Apex Court and in

the absence of challenge the earlier judgment, the law laid down by the

Hon’ble Supreme Court in the subsequent cases has no effect in the

' judgment w}uch remain undm]lenged in view of the fact that previous

judgment has attained finality. Here it is ought to be mention here that
- revised guideline if any issued following the subsequent judgment of

- Hon'ble Supreme Court on the questidn of admissibility of SD.A in the

L4
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following judgment of S. Vijoy kumar -Vs- U.O.1 as well as the following
decision rendered by the Hon'ble Supreme Courl in civil appeal no. 7000
of 2001 in fact got 10 effect in the case of review applicant as held by the
Learned Tribunal. The impugned judgment is in sharp contrast with the
judgme.nl. of the coordinaling Division Benclr as well as {ull bench of the
learned tribunal. The Full Eench of learned Tribunal contended in the case
of P. Venkatarao and other -Vs- Director General of Telecommunicdtion
and others when a Divisic;n Bench of the Hydrabad Bench of this Tribunal

has referred the following question to the full bench. The relevant portion

~ of the said judgment is quoted below:-

“ when an employee who had received certain benefits in view of
filing an original applicaﬁoh in the Tribunal and cither no appeal
| is preferred or appeal preferred has been rejected by the Supréme
Court, whether the benefits accrued to the applicant can be
annulled by a later decision of the Supreme Court in a simile.lr

case”,

The Full Bench answered the question in the negative. It was observed at
paragraph 14 as under:

“ aforesaid decision of the Supreme Court in the case of R.
Swaminathan (supra) can apply only prospectively. The same
-cannot be made applicable to unsettle the settled issue which
have become final between the parties. If parties are permitted to
resile from settled issues which have become final between them,
it would go against judicial discipline. Apart from princii:ale of
finality which attaches to every lis between the partics, partics
are also governed by the principle of res judicata as enshrined in
Section 11 of the Code of Civil Procedure. Though aforesaid
provision may not strictly be applicable to the Tribunal,

provision analogues to res judicata will certainly apply. In the

circumstances, we have no hesitation in holding that it is not



open to the respondents to reopen seftled issues and claim refund
of the amount paid over to the applicants under the judgment of
the Tribunal which have become final between the parties
{emphasis supplied).”

In view of the Full Bench Decision (supra), which is binding 6n '
us, it has to be held that the respondents cannot take away the benefit
accrued to the applicant pursuant to the decision of this Tribunal, dated
28.07.1993. It is an admitted pusition that the espondents had not
challenged the decision of this Tribunal dated 28.07.1993 before the
Supreme Court and the décision has attained finality between the
parties. It is not open to the respondents to re-open the settled issue and’
make recovery of the amount pald to the applicant in view of the

judgment of this Tribunal.

In view of the aforeségid law laid down by the Hon'ble full bench of
this Tribunal, the view taken by this Hon'ble tribunal in the impugned
judgment and order dated 9.6.2005 passed in O.A no. 136/2004, is totally
wrong and contrary to the law laid down by this Hon'ble Full Bench of
this Tribunal. Hence review of the impugned ]udgment dated 09.06.2005 is
mcccssarv tor correction of the same. The learned Tribunal has proceeded
on a wrong notion and the interpretation as well as the view taken in the
judgment are inconsistent with the judgment referred in the preceding
paragraph, More particularly in paragrapii No. 10, wherein it is held tha"t
revised/changed policy if any laid down due to subsequent judgment of
the Hon'ble Supreme Court but the same has got no effect when a
previous judgment hasA already attained finality. By the OM dated
29.5.2002 in fact reiterated a similar set of gulde]mes which were 1ssued
earher in the O.M dated 12.01.1996 by the Govt. of India, Ministry of
Fmancc. Therefore, the view of the learned tribunal i.c. revised changed
pelicy has been adopted by the Govt. of India after the Apex Court
judgment in Civil Appeal No. 7000/2001 is totally wrong but the
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. Guideline of O.M dated 12.01.96 has been reiterated in the O.M dated

29.5.2002. Hence, the impugned judgment is liable lo be reviewed. The
' inipugned decision-rend'ered by this Hon'ble Tribunal in judgment and
- order dated 9.6.2005 cannot ran éontrary to the decision of the other
coordinaling bench on (he same éubjeci matler. Moreover, the view js also
- contrary to tﬁe ratio laid down by the Hon’ble Full bench of the Tribunal
in the case of VS Charathi -Vs- H.N. Jamandar reported in 1999(1) SCC,
273 as well as in the case of Vallapally Plantations Pvt. Ltd. -Vs- State of
- Kerala reported in 1994 (4) SCC, 434 also held that once a judgment has
. attained finality the same cannot be reopen following a decision of the

| Apex Court passed subsequently reversing the earlier judgment on a

different case in the same subject matter. But the learned Tribunal -

- wrongly interpreted the said law holding that Govt. is entitled to change
the policy following the subsequent dedsion of the Apex court. But failed
| :to appraciate the law laid down by the Apex Court itself that the said
revised policy is not applicable when a judgmeni; attained finality and the
. O.M dated 14.12.1983 is still in force which is the basic source for grant of
S.D.A, the O.M dated 20.4.1987, 12.01.1996 and 29.05.2000 are the office
fmemm:andu.m issued by the Govt. of India which are clarificatory in
nature as such those office memorandum absolutely has no effect in the
«case of the review applicant. : "
Moreover, review is also maintainable in view of the judgment
;rendered- by the Hon'ble Supreme Court in the case of K.G. Derasari
and another -Vs- U.O.I and others, reported in 2001 (10) SCC, 496,
wherein it is held that review is permissible when a decision is
rendered by the learned Tribunal without noticing a decision of the
Hon’ble Supreme Court in this regard for the instant case, decision laid
;dow'n by the Apex court in the case of V.S, Charathi as well as in the
case of Vallapally plantations pvt. Ltd. has not been considered by the

Ieamed Tribunal. As such review application is maintainable. The
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relevant portion of the law laid down in the case of K.G. Derasari and

another -Vs- U.0.I and Others are quoted below;-

“7. Having considered the rival submissions at the Bar, we have

no hesitation to come to the conclusion that the Tribunal was not

entitled in a contempt proceeding, to consider the legality of its

earlier order which has reached fin;;lity not being assailed or
annulled by a competent forum. If the Tribunal has not looked
into any previous decision of this Court which is the law of the
land and by which it was bound, the remedy available to the
aggrieved person was to file an application for review.
Admittedly, no review appiication was filed before the Tribunal.
le1 an application for contempt, the Tribunal was only concerned

- with the question whether the earlier decision has reached its
finality and whether the same has been complied with or not. It
would not be permissible for a Tribunal or.court to examine the

correctness of the earlier decision which has not been assailed,

and reverse its earlier decision”.
. \

In view of the clear findings 'of the Apex Court and also in the view
of the full bench judgment the law laid -dbwn in the impugned judgment
“of the Hor'ble Tribunal runs exactly contrary and as such in order to
reconcile the mc01lsi$te11cy review of the impugned order passed on
9.6.2005 is absolutely necessary m-ordef to maintain the judicial discipline
and also in order to prevent miscarriagé of justice.

The applicant urge to produce all the judgment referred above at
the time of héaring of the review application.

A copy of the judgment and order. dated 06.09.2000 in O.A. No.
1732 of 1998 passed by the Full Bench (Hyderabad) of CAT is

- enclosed herelo for perusal of Hon'ble Tribunal as Annexure- 21.
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That it is a fit cas‘_e for the Hon'ble Tribunal to review the impugned

judgment and order dated 9.6.2005 passed in O.A No. 136/2004, otherwise

it will be a miscarriage of justice. In this connection it may be stated that

‘out of the 12 applicants of O.A. No. 105/87, 4 applicants has already

relired on superannuation and 1 has rendered resignation but all the 6
other applicants are now receiving payment of S.D.A. However, in the
case of R. Bhattacharjee and Sri R.Dutta Choudhury, the ‘respondent's
U.01 pref‘erred two writ petition against the judgment and order Rassed

by the learned Tribunal through the writ petitions namely WP (C) No.

7027/04 (U.O.I and others -Vs- R.Bhattacharjee and others.) is pending
before the Hon'ble Gauhati High Court and the other writ petition is :

. pending before the Shillong bench of Gauhéti High Court, which was

registered as WP (C) No. 34 (SH)/2001. But in the case of W.P (C) No. 34
(SH)/2001 initially stay was granted by the Hon'ble High Court. But the

- same was vacated subsequently on 23.1.2001 considering the nature of the

case. Even the Principal Bench while admitting W.P (C) No. 7027/2004 did

not pass any stay order considering the nature of the case and as a result

“even Shri R Bhattacharjee and R. Dutta Choudhury and ors. are getﬁng

S.D.A following the judgment and order dated 12.5.1989 passed in O.A.

" No. 105/87 as stch review applicant cannot be discriminated by the

leained tribunal because he is similarly situated like Shri R.Bhattachaljee,
R. Dutta Choudhury, D.Saikia and. others in the matter of grant of 5.D.A

since applicants is similarly situated like the persons referred above he

" cannot be meted out with differential treatment that too in the hands of

“judiciary. The O.M dated 29.05. 2002 considered by this Tribunal in OA

No. 29/2003 and also 124/2003 but thereafter allowed both applications -
by the learned Tribunal. -

The detailed particulars of the persorié who are still in service and

" the applicants in O.A. No. 105/87 furnished hereunder:-

" (1) R Dutta Choudhury.
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(2) R. Sonowal

3) R Bhattacharjee.

(4) Smti. Marry Blanca Kharshing.

{5) Smti. TSonowal

All the above persons are still recelvmg SD.A followmg the

]udgments subsequently passed by this learned Tribunal holding that
once earlier ]udgme:nt has attained finality the same cannot be reopened-
following a subsequent judgment of the Apex Court reversing the law laid
down by the Tribunal in the judgment which attained finality. Hence it is

a fit case for review of the judgment and order dated 09.06.2005.

That this application is made bonafide and for the ends of justice.

GROUNDS FOR REVIEW

For that the decisions rendered by the Learned Tnbunal in the impugned

- judgment and order dated 9.6.2005 are exactly contrary to the decisions

and ratio laid down by the «.oordmntmg division benches judgment
rendered on 2.11.2000 in OA. No. 7/99, 14.5.2004 in O.A. No. 29/ 2003
14.5.2004 in O.A. No. 124/2003, 27.10.1998 in O.A. No. 189/1996, 26.7.1999
in O.A. No. 5/2000, 27.2.2004 in. O.A. No. 10/2004, 6 9.2000 of full bench

of CAT, Hydlabad in O.A. No. 1732/98, 18.11.1998 ot Civil Appeal No.

1874/84, 6.5.1999 of Civil Appeal No. 198/1995, 18.2.2004 in O.A. No. 180
and 189 to 190 of 2003. And the mterpretdhun adopted by the leamed

Tribunal i in the impugned judgment of rev1ew in fact militated agamst the

mterpretmg rendered by the coordmatmg division bench, Full bench of

CAT as well as by the decision rendered by the Hon'ble Supreme Court in

_the judgment referred above. o \

For that the view taken by the Iearned Tribunal in the impugned
judgment and order dated 9.6.2005 contending that while ]udgment
passed on 12.5.1989 in O.A. No. 105/87 and also on 2. 11.2000 passed in

\
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O.A no 7/99 the changed/revised policy contained in the O.M dated
29.5.2002 issued by the Govl. of India following the decision of Civil
appéal no. 7000/2001 was not available, the said view of the learned
trib;unal is not correct. Whereas in the O.M dated 29.5.2002 the guidelines
laid down in the O.M dated 12.01.199 after the judgment of S.Vijoy.
Kumar by the Hon'ble Supreme Court simply “reiterated”. The O.M dated
12.1.1996 and 29.5.2002 has been considered by this learned Tribunal -
while passed judgment and order dated 2.11.2000 in O.A. No. 7/99 as well
as Judgment in O.A No. 29/2003 and O.A No 124/2003 delivered on
1452004 and even thereafter those zipph'cations were allowed by the

- learned Tribunal where facts and circumstances are exactly similar as such

the view adopted by the learned Tribunal in the impugned judgment
dated 9.6.2005 runs exzictly counter to the decision rendered in the

aforesaid judgments as well as the ratio laid down by the other

coordinating benches of C.A.T, full bench of C.A.T and also by the Apex

Court.

For that the view adopted by the learned Tribunal in the impugned
judgments and Qrder dated 9.6.2005 to the extent that the Govt. is at
liberty to change or revised its policy regarding grant of a particular
allowances and as such modiﬁed order passed on 29.05.2002 cannot be
faulted which is contrary to the ratio laid down by the Hon'ble full bench
of C.A.T in its judgment and order dated 6.9.2000 in O.A. No. 1732/98 in
the case of P. Venkata Rao and others -Vs- Dept. of Telecommunication,

N. Delhi andlothcrs. .

For that the O.M dated 29.5.2002 is not modified order containing revised
changed policy regarding the question of admissibility of S.D.A as held by
the learned Tribunal in the impugned order dated 9.6.2005 rather the
guidelines contained in O.M dated 12.1.96 earlier issued by the Govt. of
India, Ministry of Finance is simply “Reilerated” as evident [rom

I
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paragraph 5 of the aforesaia O.A, but the O.M dated 12.1.1996 has been
argued by the. re'sponde‘n'ls U.O.1in earlier O.A No. 7/99 preferred by the
review applicant. As such the comdhmting division 1;ench has no
jurisdiction to overrule the judgment laid dowﬁ by the earlier division
bench without referring (he same to the (ull ben«iﬁ as held by the Hon'ble
Supreme Court in the case of Gopalbandhu Biswal -vs- Krishna Chandra
Mohant_v and others reported in 1996 (4)SCC, 447. '

For that even the mochfmd or revised pohcy on the question of
admissibility of SDA issued by the Govt. of India, Ministry of Finance
following the O.M dated 12.1.1996, which was “reiterated” in O.M dated
29,5.2_002, after the judgmenthf fhe Supreme Court in S. Vijpy Kumar's
case, as well as in the civil appeal No. 7000/2001 cannot be made
applicable as held by the all coordinating division benches of CAT, full
‘bench of CAT as well as by the Hon'ble supreme Court in series of cases,
number of judgments and order referred in paragraph 10 of the review
application. As such decision of the leaméd Tribunal rendered in the
impugned judgment dated 9.6.2005 i‘n O.A. No. 136/04 exactly ran

counter to the series of decision indicated above.

- For that a decision of a coorciinating division bench cannot ran exactly
counter as adopted by the learned tribunal in the impugned judgment and
order dated 9.6.2005 on the contrary the decision in O.A. Nos. 7/ 99,29/03,

124/03, 139/96, 5/2000, 10/04, O.A 180, 189 to 190 of 2003, 103/96 and the
full bench decision rendered in O.A. No 1732/98 in fact milited against the

said interpretation rendered in the impug'ned judgments.

For that O.M dated 29.5.2002 cannot be treated as a modified or revised
pohcy for grant of SD.A as held by the learned Tribunal in the impugned
 judgment and order dated 29.5.2002, but O.M dated 14.12.1983,
clarificatory order dated 20.4.1987 and O.M dated 12.01.199 simply
Zreiterated” in the O.M dated 29.5.2002. Hence, the view a&opted by the



37

. learned Tribunal that O.M dated 29.5.2002 was not available when

judgmenl and order daled 12.5.1989 passed in O.A. No. 105/87 as well as

' ]udgment dated 2 11.2000 passed in O.A. No. 7/99 is factually not correct

" and as such error apparent is evident on the face of the impugned order

- daled 9.6.2005. Hence, review peuuon is maintainable f{or correction of the

- view adopted by the learned Tribunal which ran counter to the sei*ies of

~ decision rendered by the coordinating division bench and full bench of

4

C.A.T. on the same issue.

 For that the coordjﬁatjng division bench while passed the judgment and

 order dated 145.2005 in O.A. No. 29/03 and also in the O.A no. 124/03,

 the learned Member (Administration) while sitting on the division bench

- has considered the O.M dated 29.05.2002, which was argued by the

respondents U.O.I but the Hon'ble division bench including the present

- learned Member (administration) rejected the contention of the U.Q.1

. which were advanced on the pfetext of issuance of the O.M dated

- 29.5.2002, the same would be evident from the record of the proceeding in

' the O.A. No. 29/03 as well as in the O.A. No. 124/03.

1

. For that the full bench of the C.A.T, Hvdrabad in the case of P. Venkata

- Rao -Vs- Director General, Department of Telecommunication in O.A.

~ No 1732/98 decided on 6.9.2000 the following question has been referred
" to the full bench. , \

” When an employee who had received certain benefits in

view of filing an original application in the Tribunal and

either no appeal is preferred or appeal preferred has been

réiected by the Supreme Court whether the benefits

accrued to the applicant can be annulled by a later decision

of the Supreme Court in a similar case”.
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Ithe\ Full Bench answered the quesﬁon in negative as such the
ratio laid down by the Learned Full Bench of C.A.T fan contrary lo the
decision rendered by the impugned judgment and order dated 9.6.2005
and also exactly ran counter, to the decision fendered by the coordinating

Division ‘Bench of CAT.

For that the judgment and order dated 31.05.2005 passed in O.A. No.

170/99 has been relied on by the Hon'ble Tribunal in the impugned

judgment and order dated 09.06.2005 behind the back of the applicant
without providing any reasonable opportunity. Hence the impugned

" order is liable to be reviewed.

For that in the batch of cases decided Ey the learned Tribunal on

© 31.05.2005 including O.A. No. 170/99 neither there was any prayer for
grant of S.D.A n_df there was any pleading on the question of admissibility -

of S.D.A as such the facts and circumstances of the instant case has no -
relevancy at all with paragraph 52 and 53 of the judgment and order dated
31.05.2005 passed in O.A. No. 170/99.

For that the view adopted by the learned Tribunal in the impugned
judgment and order dated 9.6.2005 in O.A. No. 136/04 are inconsistent
with the views adopted by tllne coordinating bench of the learned Tribunal
exactly on similar issue in the O.A. No. 7/99, 29/03, 124/03, 189/96,
103/96, as such review is liable to be made in order to reconcile the
inconsistencies.

1

For that the question involved for adjudication in the instant case of the

Teview app]icaﬁt has no relevancy with the memorandum dated 2.5.2000

‘as indicated in para 52 of the judgment and order dated-31.5.2005 in the

batch of cases 'includjng O.A. No. 170/99.
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For that th%judgment and order dated 31.5.2000 in the batch of casés
including O.A. No. 170/99 cannol be said (o be relevant since (here were
no pleading or prayers fdr_ grant of 5.D.A and no argument advanced
either by the U.O.] and others or lby the applicants of those cases, rather

those cases are absolulely meant for grant of field service concession.

Hence the impugned order is liable to be reviewed.

For that the judgment and .order dated 14.5.2004 passed in O.A. No. 29/03
and O.A. No. 124/03, where the present Hon'ble Member
(Administrative) was also'a party of the said judgment was a part of the
record of the proceeding which was enclosed as Annexure- 8 in the O.A.
N(;. 136/04, but the said judgment of the coordinating bench was not
taken into consideration which rans exactly counter to the decision
rendered by the impugned judgment dated 9.6.2005 in O.A. No. 136/04.

Hence the impugned order is liable to be reviewed.

For that the O.M dated 29.5.2002 was a part of the record in O.A. No
124/03 which enclosed as Annexure-R-11 in the written statements filed
by the Respondentis U.O.I and argument has been advanced by the

‘respondents Union of India on the basis of O.M. dated 29.05.2002 but

those arguments were considered by this learned Tribunal and finally
rejected in O.A. No. 29/2003 and O.A. No. 124/03 and interalia upheld
the contention of the applic;ints of thuse O.A. and the Hon'ble Tribunal
was pleased to declare that those) applicants are entitled to the grant of
S.D.A in view of the facts that the earlier judgments had attained
finality. |

-

For that the Full Bench of Hon’ble CAT, in the case of P. Venkat Rao &

Oss. held that when an employee who had received certain benefits in

. view of filing an Original Application in the Tribunal and either no

Appeal is preferred or Appeal preferred has been rejected by the

Supreme Court in that event said applicants shall continue to receive
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‘the said payment or benefits following a later decision of the Supreme

Court in a similar matter, be it stated that O.M dated 12.01.1996 and O.M
dated 29.05.2002 are clarificatory Office Memorandum following the’
later decisions of the Hon'ble Supreme Court in similar cases of S.D.A
as such the same has got no affect at all in the instant case of the review

applicant.

For that O.M dated 12.01.1996 which was reiterated in O.M dated |
29.05.2002 after pronouncement of the judgment in Civil Appeal No.
7000 of 2001 in fact reiterated the decision rendered in Vijay Kumar's
Case, which was very much considered by the learned Tribunal while
passing the subsequent judgment in 0.A. No. 7/1999 but the learned
Tribunal failed to notice this aspect of the matter while passing the
impugned ]udgment and order dated 9.06.2005 in OA. No. 136/04 as such
the same is'liable to be reviewed/corrected in the light of the law laid
down by the coordinating Benches of the CAT as well as the ratio laid
Qown by the Hon'ble Full Bench of the CAT.

]

. For that. the review applicant as well as Shri Ramjyoli Bhallacharjee,

applicant of O.A. No. 124/03 in fact both of them were the applicants of
earlier O.A. No, 105/1987, similarly Shri R. Dutta Choudhury, Smti M.B
Khaml{ing, Smti T. Shongwan were also applicants of O.A. 105/87 and
thuse employees \also approached this Hon'ble Tribunal by filing
another application which was reé.istered as O.A 107/99 when their
pzlyment of S.D.A discontinued on thé same set of ground but the
learned Tribunal allowed the said application by the judgment dated
19.12.2000 in similar manner as it was done in the O.A. 29/2003 as well
as in O.A. No 124/2003, therefore the review applicant who is similarly
situated cannot be discriminated on the question of admissibility of
5.D.A but by the impugned judgment and order-dated 9.6.2005, the
review applicant has been meted out with a differential treatment in the

court of law as such the impugned order is liable to be reviewed.
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For that judgment and order dated 12.5.1989 passed in O.A. No. 105/87 as
well as the judgmént and order dated 2.11.2000 passed in O.A. No. 7/99
by this learned Tribunal declaring the entitlement of 5.D.A in favour of

the 'review applicant, operales as res judicata against the respondents

U.O.I as per ratio laid down by the Hon’ble supreme court in the case of

Dhanvanﬁhkumanba and Othrs -Vs- State of Gujrat reported in 2004 (8)
AN
SCC, 121, in view of such legal and factual position of law, the

inconsistent view adopted by the learned Tribunal in the 1mputrned

~ judgment dated 9.6, 2005 is liable to be reconciled by way of review.

For that this Hon'ble Tribunal in O.A. No A189/ 96 held as follows while
allowing exactly similar case of S.D.A decided on 27.10.1998;- |

“ In view of the above circumstances the Annexure-3 O.M dated
12-1-1996 shall not have any effect so far the present applicants
are concerned, unless the Supreme Court reviews the order dated
8-2-1991 passed by this Tribunal in O.A. No. 208/91. Therefore,
rwe set aside the Annexure 5 order. The applicants shall continue
to get the SDA”, '

Whereas in the instant case of the review applicant even no appeal
was preferred challenging the validity of the judgment dated 12.5.1989 as
well ktS - 2.11.2000 passed in O.A. No. 105/87 and O.A. No, 7/99
respectively, as such the O.M dated 12.1.1996 and 29.5.2002 absolutely has

no effect in the instant case of the review application.

For that the division bench of the learned Tribunal while allow ing the

exactly similar case of S.D.A in O.A. No 103/96 by the judgment and
order dated 17.2.1999 held as follows; - o ‘
” No SLP was filed befofe the Hon’ble Supreme Court against the
order. We are therefore of the view that the order dated 28-2-1990
in C.A. No. 130 (G) of 1989 has become final and unless it is set
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aside it will continue to be operative insofar as it relates to the
Union applicant and its members and consequently, the
employees will continue to receive SDA in terms of the order.
Accordingly, we are of the view that Annexure 3 order no. 43-
A.28/15/86- Estt dated June 12th 1996 is not sustainable.

Therefom it is hereby set aside”

In view of the above categorical ﬁ'ndjngs/ decision of the learned
Tribunal, the impugned judgment and order dated 9.6.2005 is liable to be

reviewed, to reconcile the inconsistencies.

. For that this Hon'ble Tribunal in O.A. 29} 2003 as well asin O.A, 124/2003

exactly on the similar facts and situations held as follows on the question

“ 14, It is not disimted in these two cases that the judgment on the
basis of Whid."l applicants have been paid SDA, dePartment has
gone to Hon'ble Supreme Court in an SLP and those SLPs have
been dismissed. So it i 1s not open for this Tribunal to review the
order passed by the Tribunal particularly so when the SLP filed
against the order of the Tribunal has already been dismissed by
the Hon'ble Supreme Court. T hus, we find that the OA deserves
to be allowed. We order that no recovery shall be affected from
the applicant. If any amount had ah‘cadv been recovered ‘that
shall be refunded to the applicants and department shail
connnue to pay SDA to the applicants. Both the OAs are
accqrdmgly disposed of”.
Whereas in the instant case of the review applicant in fact no SLP
was preferred, as such the impugned judgment is liable to be reviewed in
the light of the decision of the Full Bench referred above. -

(%'
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24. For that in the judgment and order dated 18.2.2004 in O.A. 8/2004, the
. leamed Bangalore bench of CAT reporled in Swamv s news August 2004
held as follows;-
“Held: It is not the case of the Respondents that any show-cause
notice in specific was issued to the applicants prior to making
recoveries from the applicants pay in December, 2002 or prior to
it. |
It ic well settled law that unless and until the judgment is
modified, set aside or quashed by the higher Courts, remains
binding on the Courts/Tribunal which pronounced the order and
judgments.”

In the hght of the decision referred above the impugned ]udgments
and order dated Q .6.2005 in O.A. No 136/2004 is liable to reviewed.

25.  For that the Division Bench of this Iéamed Tribunal decided on 9.6.2005
| itself, exactly a similar original application on the question of
admissibility of SDA in O.A. No. 248 of 2004 along with M.P no. 69 0f

2005 (S.K.Das and others -Vs- U.Q.] émd others), whereas in the said

O.A the learned Tribunal disposed of the said O.A in a different

mannet, the relevant portion of the order is quoted hercunders- ‘

“5. In the above circumstances, accepting the submissions of the
learned counsel for the respondents, we direct the respondents to
treat the case projected by the applicants in this O.A as a
representation and to consider the same in the light of the
governing principles stated by us in paras 52 and 53 of the
common order in O.A. No 170/1999 and connected cases extracted
hereinabove as also with reference to the orders in O.A.23
(G)/1990 and O.A. No. 105/1987 and to pass a reasoned order
thereon within a period of two months from the date of receipt of

this order. If the applicants want an opportunity of being heard
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~ by the nesp(.)ndents and if any such request is made in that behalf |
by the applicants within two weeks such an opportunity must

also be granted before taking a final decision in the matter”.

Therefore, it appears that similarly situated persons have been |
treated differently on the question of a’dmiésibﬂity of S;DA by the same
division bench of this i_eamed Tribunal, moreover Smti T. Songwan one of
the applicant of O.A.248/04, in fact was also the applicant of 105/ 87 like
the review applicant. | ,

As such impugned judgment and order dated 6.9.205 in O.A. No.- ,
136/2004 is liable to be reviewed. |

That your review applicant has no other alternative but to

approach this Tribunal for review of the impugned judgment and order

-~ dared 9.6.2005 passed in O.A. no 136/ 2004 in view of the inconsistencies.

It is a fit case for review in view of the inconsistencies in the
impugned judgment and order dated 9.6.2005 passed by this learned

Tribunal.

For that the order of rccovéry w.c.f 19.5.2004 passed by the learned

- Tribunal by the impugned order dated 9.6.2005 while rejecting the claim '

of SDA is also contrary to the decision rendered by this Tribunal in O.A
no. 405 of 2002 decided on 13.8.2003, as well as the decision rendered by
the Hon'ble Gauhati High Court in WP (¢) No. 2004/2001 decided on

, 18.03.2002, and on that score also impugned judgment is liable is liable to

be reviewed.

That this review application is made bonafide and for the ends of justice. |

Upon the premises aforesaid, it is
humbly Iﬁrayed that the Hon'ble
N : ' Tribu.nal be pleased to consider this

petition, admit the same and issue
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notice - to the * opposite
parties/respondents to show cause as (o
why the order dated 09.06.2005 passed
in O.A. No. 136/2004 should not be
reviewed as prayed for in (his pelition
and cause or causes being shown an(‘i‘
upon hearing the parties be pleased to
review the order dated 9.6.2005 passed
in, O.A. No. 136/2004 and further be
pleased to set aside the same and grant -
the relief as prayed for in the Original
- application with regard to the grant of
Special Duty Allowance to the
 applicant/review petitioner ‘and/ or
pass such 6ther'order(s) as this Hon'ble
Tribunal may deem fit and proper.
AND- - -
Duﬁng ‘ ?eﬂdency. of the Reﬁenf
Application the Hon'ble Tribunal be
pleased to stay the impugned judgmént
and order dated 09.06.2005 passed in
O.A. No. 136/2004 il disposal of the
Review Application. »

Act for this kindness the applicant/review petitioner shall ever pray.



AFFIDAVIT

I, Sn Tusar Kanti Paul, Son of late Amulya Chandra Paul, aged abeut 50
years, Resident of Lokna,th Apartmant, Lachit Lane,- Bhangagarh, Guwahati-7, do
hereby solemnly affirm and declare a;s follows_:

o ] :
1. That Ilam the petitioner in the instant review petition and as such conversant
.with the facts and circumstances of the case and competent to sﬁear this
affidavit.

2. ‘that the statements made in paragraphs II S; / O, [ 9—7 [ 2/' ! ¢, e
and_ 1T in the accompanying petition are true to my knowledge and those

made in paragraphs &2 4 5%32 and” 13 are being matter of

records and.- true to my information derived there from and the rest are my

" humble submission before tlﬁs IIon’ble Tﬁbunal.

Idennfxed \’/7
\x\/"ﬁ‘k

dvocatc

And I sign thi§ affidaviton M of- day of June, 2005.
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Mo. LIV3)y/0% -E.TI (B)

Government of India .

Ministry of Fipance
Dapartment of’ Expenditure

How Delhi, tha 12th Jan 1996

hEN

OFFICE ORDER

Sub Spocial Duty Allowancaes for- civilian employees of the

Central Government serving in the States and Union

Territories of North Eastern Region-regarding.

rhe undarsigned is directed Lo refer to this Department’s 0.M. No.
20014/3/83-E1V datad 14.12.1983 and 20.4.87 read with O.M. No.
20014/16/86 E.IV/E. II(B) dated 1. 12 88 on the subject mentioned above.
2. -The Govarrment of Irdia vide t:he above mantioned M dated 14.12.83
granted certain incentives to the Central Government civilian employees
posted to the N.E. region. One of the incentives was payment of a

upeual Duty Allowance’ (SDA) to those who have *.All India Transfer
Liability.

3. It was clarifisd vida tha above mentioned OM dated 20.4. 87 that
Tor the purposs of sanctioning *‘Special Cuty Allowancs'* Lhe All India
Transfer Liability of the, menbers of any servloe/cadre or uxxnbents of
any post/group of posts has to be determined by applying the tests of
recruitmant zone, promotion zcre etc. i.s. whether recruitment to
servmce/cadre/post has been made on all India basis and whether
promotion is al3o done on the basis of an ‘all India common seniority
list for the service/cadre/pvost as a whola A mare clausa in the
appointment letter to the affact thar. tha person concermad is liable to
be tramsferrad anywhere in Ind1a. did not make him eligible for the
grant of SDA.

4. Some enployess working in the NE Pegion approached the Hon'ble
Central Administrative Tribunal (CAT) (Guwahati Bench) praying for the
grant of SDA to them even though they wers not eligible for the grant of
this allowance. The Hon'ble Tr ibunal had uphald the prayers of the
petitioners as thair appointment lettars carried the clauze of All India
Transfer Liability and, accordingly, directed payment of SDA to them.

S. In gome ceusas, the diractlons of the Central A&dministrative
Tribunal were implemented. Mearwhile., a few Soecial Leave Patitions




' g

were filed in tha Hon’ble Supreme Court by some Ministries/oepartménts
against the orders of the CAT.

6. The Hon'’ble Supreme Court in their judgnent delivered on 20.9.94
(in Civil appwal No. 3251 of 1993) uphald the submission of the
Government of India that Central Govermmnt civilian enployees who have
all India transfer liability are entitled to the grant of SDA, on being
posted to any station in the NE Region fram outside the region and SDA
would not be payable merely because of the clause in the appointment
order relating to all India Trarefer Lisbility. The apex~Court further
addad that the grant of this allowance only to the officers transferred
f‘rom outside the region to this region would rot ke violative of the
pfonslons contained in Article 14 of the Constitution a3z well as the
‘@qual pay doctrine. The Hon’ble Court also ditected that whatever amount
has already bean paid to the rsspondents or for that matter to other
'similarly situated employees would not be recovared from them in o far
as this allowance is concarned. 7

7. S In View of the above judgment of t.hev Hon’ble Supreme Court; the
matter has been examined in corsultation with the Ministry of law and
the following decision have besn taken : '
B '4:'.""“
Ti tha amount already paid on account of SOA to the imeligible
persons on or before 20.9.94 will ba waived: &

ii. the amount paid on account of{v SDA to ireligible persons
after 20.9.94 (which also includes those cases in respect of
which the allowaincs was pertaining to the period prior to
20.9.94 but payments were made after this date i.e. 20.9.94)
will be recovered.

8. All the Ministries/Departacnts olc. are requested to keep the
above instructions in view for strict compliance. .

9. In their application to employees of India Audit and Accounts
Departmant, these orders, issus in consultution with the comotroller, and
Auditor General of India. : o

10. Hindi version of this OM is enclosed.
' Sd/ = O
(C. Balachandran) -

Under Secy to the. Govt. of India

All Ministries/Departments of Govt. of India, etc.

.‘.eéi‘ .



T
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2 Certain incentives were granted to Central - Govemment
cmploycm posted in N-E. region vide OM, dated 14-12:1983. Specnal
Duty Allowance (SDA) is onc of the incentives granted to the Central
Government employees having *“‘All India Transfer Liability**.! “The:
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. was issued vide OM, dated 20-4-1987, laying down that the All India

‘of any post/group of posts has to be determined by npplying the tests!
. of receuitment zone, promotion zone, etc., |.0., whether recrultment to®
' scrvicc/cadrc/posl has been made on All India basis and whether

* prometion is also done on the basis of an  All India common semorny _
“list"for the service/cadie/post-as a whole,” > A 'mere’ clausein' the? ;y':
appointment letter to the effect that the person concerned I8 lable to bo? ¢ ,
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iv3, Some cmployocs working in N-E. region who were not eligible
"for grant of Special Duty ‘Allowance in accordance with-the orders -
* issued from time to time agitated the issue of payment of Specnal Duty .
Allowance to them before CAT, Guwahau Bench .and in certain cases ;..
» CAT upheld the prayer of cmployecs The Central Government filed
- appeals against CAT orders which have been decided by Supreme .
Court .of . India in favour of Uol The Hon'ble Supreme Court in:
; Judgmcnt delivered on 20-9-1994 pn Civil Appeal No. 32517 of 1993,
iin the case of Uol and Others v. Sh.'S.’ Vijaya Kumar and Others), e
“have upheld the submissions of tic Government of India that Ccmral e
: Government civilian employces who have All-India Transfer Llnblllly
arc cntitled to the grant of Special Duty Allowance on being poslcd to
any station in the North-Eastern Region from outside the region and
- Special Duty Allowance would not be payable merely ;becauso. of sy
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| No. 7000 of 2001-arising out of SLP No. 5455 of 1999), Supreme Cotrts
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1 Association Group ‘C" [ 1995 (Supp. 1) SCC, 757 ], Therefore, this 7!
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!r ATNTRAL ADMINISTRATIVE TRIBUNAL, GUWAHAT! BENCIH
” ' + Original Application No. 136 of 2004.
Date of Order : llns the ?/ﬂday ofJune, 2005

j L
CTHE HON'BLE MRJU‘ TICE G. SlVARA]AN VICE CHAIRMAN
IlIL HON BLYE MR K.V. PRAHLADAN, ADMINISIRATIVE MLMBER 3

Sri Fusar Kanti Paul,
Assistont Acconnts Officer,
- Ullmc of the Executive Engineer,
C vntml Water Commission,
Middle Brahmaputea I)wnsnon,
(‘WC Complex, Behind Adabari Bus Stand,
P.OJ Ganhati University, ' B
(;uv{mhan 781014, A’;sam S ... Applicant

By Az:ivm':um Sri M. Chanda
Versue. ’ s ‘ ;
represented by the Secretary to the

Government of India, Department of IprendnLure,
Ministry of Finance, New Delhi.

1. ( Union of india,
i
J

The Controllor CGeneral of Accounls,
Ministry of Finance, l)epmtmontvol 1 xpcnditure,
Lok Nayak Bl A, New Dellii,

“The (_Ion{;rull«;w' of Accounts,
Ministry of Water Resources,
Shastri Bhawan, New Delhi-110001.

The Chairman,

Central Water Commission,
Govtof India,

Sewa Bhawan, ,
R.X.Puram, New Delhi - 110066.

The Under Sccretary, Estt. IV
{ Governmen! of ludia,
Central Water Commission,
[ 303, Sewna.Ihawan,
- R.K.Puram,
f " New Delhi - 110066,

5. |

6. r The Executive Engineer,
Governmaont of India,
Coulral Water Commission,
. ( Middle Bralimapuatra Division,
| ‘ CWC Campiex, hohmd Adabari Bus Stand,
: ( P.O. Gaunlati University, :
[ Guwahati - 781014, Assum R e Rcsprmdonu»

“\' '\’I"\S {Is hd s 3, 4 ’l(” C.G. Sl (J

e e




NV -
| |
R
l

ORDER
SIVARALAN | u C)
r The applicant is wnrkmg as Assistant Accounts thcer in the

mlluo of the Ixecutive Engineer, Centrnl Water Commissnon, Middle

Br nh)nmpuhu Division at Guwahati. He has filed this application bemg

agguevad by orders dated 13.5.2004 and 18.5. 2004 issued by the

Under Seecretary, Government of lndla and by the Executnve Engmeer

whn(mﬂ s«-s;,«mdf-nt« No.5 and 6 respoctnvvly The apphcant was .

L5

pasy r‘:d by t,hs..\ “Iribunal in the orders dated 12.5 1989 in
G.C.No.105/1987 and as per older dalcd 2.11.2000 in O.A. 7/1999 The
pavn!wut of SHA ‘was  again dx';(.onl.mued as per the 1mpugned

prov ILedmgﬁ dated 13.5.2004 followed by 18 5.2004 (Annexures 6 and

7 rr":,p(,cllv“!y) These two orders are impugned in this apphcatmn

The ipphc ant also seeks Inr a declaration that the paymcnt of SDA in

Lo m,’ ol varions Government: ordors and also in l.erms of degnwnts

|
and Tu’(!"! S pus s in G.C.L05/87 and O.A.7/99 (inter parties).

[ The respondents Imve filed their written elntement mferrmg to
% nle (mv"l nmaent orders in the matler of grant of SDA and the

sbisions of Lhe Supreme (,ourt and of this Tribunal whert it is stared

whur tullilled the criteria underlined in the cc»m:erned Government
mt'(,l(.e'rs are enbitled Lo get SDA. 1L is also stated that Lhe amount paid
Lo !ho ineligible employees upto 5. 10.2001 wnuld be waived and
payx{u:\nt made l.hgw.p(l,m would be recoverad, as vob_served by the
Su;t)‘rmne Court.

3.1

arezr of the North Eastern wglon Lhat Lhe apphcant was, appomted

mnmnv in the North Eastern I\egxon and he has Conlnnued to work in

| S
Q(H}'/ : | : - :

! _ qunmq Special Duty /\lluwanco (SDA for -;hort) pursuant to the orders :

mL((only those employees lrrespectlve of their Grades in A, B, C &.D, '

ILis stated thal the applicant is a local rnsnl(-ur u[ the dehncd-




the NI Megion without any Leansler Lo ouiside the sald Reglon and

henoe the upplivzmt is not entitled to grant of SDA and the amount so

far |

Judgment plondﬂd by the apphcant it is stated that m vxew of the A

subsequent (,uvw:mm nl orders in m\plemenlahon of the decxsnon of

the ‘mpwme ....ourL the apphcant. is not entitled to grant of SDA after -
CCE

the said (,m'e'rnmvnt urders apd that the prmmple uf estopel' 'nd the

finality ot gudgmnnl ins ll(.h circumstances would not apply

4. We have considered Lhe rival submissions on the questlon of

-

admissibility of SDA. There are a munber of Guvernment orders and

alsn, decisions of this lubuual and of the Supreme Court on thls issue.

ok -',vé' B

ions of Llns

1
i
s

True lhul in the case of the apphcant there are two (leclls
'I‘rih’unal, one rendered on 12.5.1989 and the other rezndg;gd on
2112000 in G.C.A05/87 and OAT/99 (Annexures 2 ;.},d 1
respectively). The said decisions, it must be noted, Were rendeféd

with reference Lo the Government orders as it obtained at that time.

‘-.ube,hquc-nlly the Supreme Court had spoken on the questlon of

admissibility of SDA and lhe Government itself had lel‘ed varlous

Government orders and the last l)eing one issued on 29.5.2002. This
Bench had considerad the question of nd:niss:il»ililyﬁf SDA in a balch
ol cases ().A.T\Jx__,..,l 70/60 and connected cases and r‘endered judg‘ment
on i 31.5.2005 after élaborately considering ba‘ll the -relevant
savernment orders nud the (leci.sions of the Snpreme Court. '!?he fhégal
position was sununarized thus in pum 52 and 53 ol Ilw 5.aidjuduuwnl

i

“52. The position as it obLamed on 5.i0.2001 by
virtue of the Supreme Courl: dec‘usmns and the
“Gaver nmcul. orders can be summarlzed thus:

Special  Duty /\lluwnnce-is admissible to
Central Government employeos having All India

i'|
<y

v'ud is linble to be recovored On “the quesuon of mter part:y'

i1r




ST

<

Imn"t«-n liability on posting to North-Eastern Region
trom ontside the region. By virtue of the Cabinel
claritication  mentioned earlier, an employee
belonging to  North  Eastern Region * and

to grant of SDA provided he “is: alsoi“having
promotional avenues based on a common All India
the position in the case of residents of North Eastern
virtue of the All India Transfer Liability provided the

pmnmtxons are also based on an All Indla Common
mmnnly S T

ineligible persons till 5.10.2001 will be walved "

81

Here it must be noted that the Office Memorandum

o]

T No.11(5)97-F 11 (B) dated 29.5.2002 was also consndered It would
appear from the averments in the written statement‘that the applicant
was inilially posted in the North Eastern Region and continued as

S

ach LIl date. The applicant also belongs to this Region. The case of
thee apphicant i such uircumstmmes would not' fall within the

g;(.vmunm principio slaled in para 52 of the common judgmont

extractod above. However, the payment of SDA mado Litt 5. 10 2001

‘Annot be recovered as noted in para 53 of the common judgment.

Now the contention of the applicant is that question of

ol
|

ttlemont of SDA was considered by this Bench in the two decisions
mentioned above and decided in their favour. As_x;\lready noted t:hal;

those do« isions were rmldored with reference tx) the (;overnment

mdcrs as it obtained then. 'lhere cannot be any dls.pute thaf ‘the

i

quicslmn of grant of SDA is a malter of Government pollcy lf the |

(xovornmnnl maodified rlw edrher Government orderq revising the

[

—

flarin tor grant of DA there connot be any tluubl. that the modified

criterin wonld govern prospectively.in the mmatler of gmnt of SDA. For

applying  such  modified  criteria issued by he Government

ﬂmy | S

. , subsoquently posted to-outside N.E. Region if he ils. .
—_— retransferred to N.E. Region he will also be entitled = "

senivrity and All India Transfer Jiability. This will be

Reyiun originally recruited from outside the'region
and later transferved to North Eastern Region by - -

53, Further, payment of SDA, if any made to .
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2000. The

Judq
of the
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sedquently e docicion renderod in the malter prior to such

vrent ovder will not o any way sluud in the way of domg $0

decisions of this Tribunal adxmttedly are of the year 1989 and

RS ‘\.\ ]

Government mder dated 29.5.2002 and the common

ment in QAL 70/] Q99 and connected cases demded on the

‘..;' e ! i

2 said (mvm nmon! orders would govern lhe held The declsion of :

.:.’;

dud 367 of 2002) were thh reference to the Government order

dated 29.5.2002 and declined to grant rehef by way of grant of SDA to

simils
resp

alreg

carclic

date

while

arly situated pmxt ns. Howevcr the said judgment dlrecLs the
mdents nv(:)t to recover the SDA already paid. The present case,"as
dy noted, pursnant to the du*ectxuns Assued by tlus l"rlbunal in the
or nwnlumc-‘d Lo O.As the applicant was being pald SDA till the
nf the impugned orders i.e. 18.5.2004. In the cnrcumstanceq

rejecting the claim for continued grant of SDA we dlrect Lhe

r'o::m

INJic

ndents nol. ln recover QI)A paid to the applicant uptu 18.5 2004
In lhus view of Lthe maller we are not elnbornl;ely_diiscuss;i]ng' the

various de(_:i:;i(m:; cited st the bar, both by the counsel for . the

ant and counsel for the r(wpundente.

A. is disposed of as above. N o order as to costs. i

dertificd Lo ve wrue Cely

orfra afafafy

Sectian Ofiicer (jl
C.A4 T s A B aNCH

(?uu/o%% 0
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»‘basns

Tribunal romlnwd on 23.5. 2003 in a batch of O.As (O A. 249 316, co

|
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL x4
GUWAHATI BENCH

" Original Application No.248 of 2004
Misc. Petition No.69 of 2005

And
Contempt Petition No.8 of 2005 (In 0.A.248/2004)

Date of decision: This the C?f¢vday of June 2005
| . o |
The Hon'ble Justice Shri G. Sivarajan, Vice-Chairman

The Hon'ble Shri K.V. Prahladan, Administrative Member

Shri Sandip Kr Das, Sr. Actt.

Shri Kalyan Brata Shome, Sr. Actt.

Smt Kalpana Banerjee, Sr. Actt.

Shri Kalaram Hajong, Sr. Actt.

Smt D. Wahlang Sr. Actt.

Shri Obisor Khongkliam, Sr. Actt.

Smt Jessica Nongrum, DEO

Smt T. Shongwan, Sr. Actt. : «ee.ss.Applicants

Advocates Mr M. Chanda, Mr G.N. Chakfaborty,
S. Nath and Mr S. Choudhury.

. TP Y, NS N NG SN S S —
L ]

-0
L Bl I

- versus -

The Union of India, represented by the
Secretary to the Government of India,
Ministry of Finance.

Department of Expenditure,

‘New Delhi.

The Controller General of Accounts,
Department of Expenditure,

Ministry of Finance)

Lok Nayak Bhawan, New Delhi.

The Chief Controller of Accounts

Central Board of Excise and Customs;
A.G.C.B. Building, lst Floor,

New Delhi.

4. The Dy. Controller of Accounts,

Office of the Dy. Controller of Accounts(IA),
Central Board of EXEISE and Customs;
'M.S. Building (6th Floor), Customs House,
15/1, Strand Road, Kolkata.

5. The Pay and Accounts Officer,

Central Board of Excise and Customs,

Ministry of Financej ‘

M.G. Road, Shillong. «++es.?Respondents

By Advocate Mr A.K. Chaudhuri, Addl. C.G.S.C.

v

® ® 0 00 8 0 0 00




)// | ;7é1 _ i i R t\ T
& | ORDER ‘ - \

. /
'

! The applicants ‘are working as Senior Aecountant/

SIVARAJAN. J. (v.C.)

pata Entry Operator in-the office of the Pay and Accounts
officer: customs and Central Excise, Shillongs ﬁeghalaya.
;hey have filed this applcation seeking for a declaration
that they are. entitled to payment of pec1al _(Duty)
Allowance (spa for short) in terms of o.M.s dated
14.12.1983/ 1.2.1998 and 22.12.1998 nd also in terms of the
Judgment‘and order date§ 28.6.1990 passed in O.A.No.ZS(G) of
vvl990 and in terms of .Judgment and Order dated 12.5.1989
;passed in O.A.No.iOS of 1987 and also followingvthe order of

the Hon'ble Supreme Court passed on 20.12. 1990 in SLP

No.15447—51 of 1990 preferred py the Union of india. They

have also sought for direction to the respondents to

continue to pay spa to the applicants in terms of the

rear monetary

aforesaid orders with immediate effect with ar

penefits also. They also sought to quash the order dated

19.10.2004 and also the letters dated 1.5.2004/ 26.8.2004

and 15.10.2004 as void ab initio.

2. - We have heard Mr M. Chandayviearned counsel for the

applicants: and Mr A.K. Chaudhuri learned Addl.VC.G.S.C.

appearing for the respondents. Mr Chanda has,relied on the

of 1990 as'affirmed by the

supreme Court and the order in O.A.No.105/1987 and gubmitted

that‘the applicants are entitled to get SDA without preak.

Other decisions of this rribunal are also relied on by the

counsel.

3. The respondents have filed a Misc. petition No.69 of

2005 in which 1t is stated that the respondents will

consider the claim of the applicants for grant of SDA and

pass a fresh order after considerind the objectionsy if any:

of the applicants. 1t is also stated that t

(O

he present
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application will be treated as a representation and a

|

reasoned order will be passed. Mr A.K. Chaudhuri, learned

counsel for the respondents, on the aforesaid basis

that the respondents be afforded an

submitted: may

.opportunity to consider the claim of the applicants at the

first instance and to pass a reasoned order.

|

4. We had occasion to consider the questioﬁ regarding

the admiésibility to SDA to Central Government Civilian
eﬂployees working in the North Eastern Regioniin our common
judgment and order dated 31,5.2005 in 0.A.No.170 &f 1999 and

annected cases. AFter elaborate discussion of the decisions

|
oﬁ this Tribunal and the decisions of the Supreme Court, we

hgve summarised the position in paras 52 and 53 of the

common order as follows:

|

"The position as it obtained on 5.10.2001 by
virtue of the Supreme Court decisicns and the
Government orders can be summarized thus:

Special Duty Allowance is admissible to
Central Government employees having All 1India
" Transfer liability on posting to North Eastern
'Region from outside the region. By virtue of the
Cabinet . clarification mentioned earlier, an

employee belonging to North Eastern Region and
~ subsequently posted to outside N.E. Region if he
is retransferred to N.E. Region he will alsobe
entitled to grant of SDA provided he is also
having promotional avenues based on a common All
India seniority and All India Transfer liability.
This will be the position in the case of residents
of -North Eastern Region originally regruited from
outside the region and later transferred to North
Eastern Region by virtue of the All India Transfer
Liability provided the promotions are also based
on All India Common Seniority. '
_ Further payment of SDA, if any made to
ineligible person till 510.2001 will be waived."

5 In the above circumstances, accepting

submissions of the learned counsel for the respondents, we

direct the respondents to treat the case prejected by the
applicants in this O.A. as a representation and to consider
the same in the light of the governing principles stated by

ui in paras 52 and 53 of the common order in 0.A.No.170/1999

the

e
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‘ | :
and connected cases extracted hereinbove as also with
reference to the orders in OﬂA.No.23(G)/1990 and 0.A.No.105/
1937 and to pass a reasoned order thereon within a period of

twL'months from the date of receipt of this order. 1f the

applicants want an opportunity of being heard by the

respondents and if any such request is made in that behalf

by the applicants within two_weeks such an opportunity must

also be granted before taking a final ‘decision in the

mattera

The O.A.s the M.p. and the C.P. are disposed of as

e

/,

o

- gd/ VICE CHAIRMAN

5d/ MEMBER (A)
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IN TRE

or
bate of decision

Hon'ble Mr.

1.

Shri R.
Junior Accoun
Office of the

Geological Sur

North Bastern

Shillong=79300

’1Smt.

Geological sy
North Eastern

iginal Application No.

Justice D.N.Chowdhury,
Hon'ble Mr. M.P.Singh,

iy ANNEYORE -

2
"

CEN'IRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

107 of 1999,
: This the 19¢h day of Decembet, 2000

Vice~Chairman.
Member (a). *

Dutta Chowdhury,
ts Officer (Agd hoc)
Pay and Accounts Officer

vey of India,

Region,

3.

M.B.'Kharshiing,

Senior Accountant

Office of the Pay and Accounts
rvey of India,
Region,
Shillong-793003

Officef/

Shri s. Sonowal,

Senior Accountant,

Office of the
Geological Sur

Pay and Accounts
v
North Eastern R

Officer,
ey of India, '
egion,

Shillong-793003,

Shri aG.
Duftry,

Geological
North Laste
Shillong-79

Peon,

Office of the Pa
| o Geological Surve

North Eastern

Shri M.
Peon,

Dkhar,

Office of the Pay and Accounts
Survey of India,

n Region,

3003.

Office of the Pay and Accounts

Shri A, Bhattacharyya,
Junior Accounts
Office of the p
Geological Survy
North Eastern R
Shillong-793003

Officer,
ay and Accountg
ey of lIndia,
egion,

OLficer,

Kachari,

Officer,

Shri R.P.Singh,

Y and Accounts Officer,

Y of India,

Region,
Shillong-793003,

Oficer,

Geologdcal Survey of India,
North Eastern Region,

Shillong-793003

By Advoctes Mr. J.L

~versus-

.Sarkar,

««<Applicants

and Mr. M. Chanda.

Contd..
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1. Union of India,
Represented by the Secretary to
the Government of lndia,
Department of Expenditure,
.Ministry of Finance, New Delhi.

2. ChiefController of Accounts,
Ministry of Steel & Mines,
Udyog Bhawan, Room No. 296,
New Delhi-110011.

3. Controller of Accounts

’ Office of the Controller of Accounts
Central Accounts Office (Ministry of Mines),
Geological Survey of India, 16A
Brabourne Road, Calcutta-700001

4. Pay. and Accounts Officer,
Geological Survey of India,
North Eastern Region,
Shillong-~793003

...Respondents

By Advocate Mr. B.S. Basumatary, Addl. C.G.S.C.

O R D LR (ORAL)

oy The ' legitimacy of the direction issued by the

7. Controller of Accounts . vide letter No.

Estt./1(55)/Admn/CAL/Shillong/1833 daéed 4.3.1999 and the
Office Order issued by the Pay and Acqbunpé Offiéer under
No. PAO/GSI/NER/ESTT/98 dated 15.3.99 (Annexures- 9 & 10 to
the O.A.) are theé subject matter of this application..

2. Apparently the matter in this application was already
adjuticated upon between the parties. fhe .Tribunal rendered
its judgehents on 12.5.1989 in O0.A. Nos. 10b of 1987, O.A.
No. 67 of 1990 on 31.7.1990 and O.A. No. 23(G) of 1990 on
28.6.1990 holding that the applicants were entitled to
Special_‘(Duty) Allowance. The orders of the Tribunal

remained unchallenged therefore attained it# finality. The

_respondents instead of complying with the Teibunal's order

time - to time issued orders contrary to the judgement
rendered by this lribunal. Needless to-nay cven if a wrong
judgement is rendered between Lhe parties if not set aside

...Contd. ...
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by a higher court the order cénnot'be disreggrded to. The

respondents are'.accordingly directed Lo give effect the
the orders qf the Tribundl pasaed 1n_U;A. Nos. 105/1987,.67
of 1990 and 0.a. No. 2‘3(G) of 1990. The impu‘gﬁed letter No.
Estt./.l.(55)/I\dmn/CI\‘.L‘/.ShiJ.long/lUJ3 ~ dated " 4.3.]1999 and
office order No. PAO/GSI/NER/Estt. /98 dated  15.3.9y
(Annexures - ¢ § 10 to the o0.a.) are. set aside. We now -
direct the respondenﬁs to comply with ‘the aforesaid
judgements and orders“of the Tribunal within two months
kfrom today and thereafter submit jts compliance repo;t.
3 The application is accordingly allowed. There shall,
~\T}H§ygver, be no order as to costs. ; |
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y%EM No.© _ | COur@ No. | R Cosuetiol s

4 ‘ (? s
| . il ANNEXU&E-qo
ﬁé} SUPREME COURT OF THDILA
' RECORD OF PROCEEDINGS |

Petition(e) for Special Leave to Abpea](cﬁv11)...cc B500,/2002

(From the Judgomont and order datoed 26/03/19393 in T4 15/92
@ OA 80/90 of Tho HIGH COURT OF ORISSA AV CUTTACK)

|
! ~

UNION OF IHDIA & ORS. - Patitionsr
VERSU |
INCOME TAX GAZETTED SERVICES ASSN. &ANR. : Raspondent

With I.A.1 ( ¢/delay in f1ling SLP )
( W1th OFfice Report ) '

Date : 15/11/2002 This Petition wuze ca:led on far hearing today.

CORAM '
HON'BLE MR. JUSTICE WM. SAHTOSH HEGDE
HOM'RLE MRﬂ JUSTICE G.P. SINGH
For Potitioner (s) M. Altaef Ahmed, ASG
' s, Binue Tamta,Adv.
Mr. B.V. Salaram Das,Adv,
For Respondent (s) v
) ,

ORDER

Speclial Leave Petition which has not boen satisractorily

explained. The SLP is dismissed onn tha ground of doloy

, ,/L;
o IR o
[ ELNN \\ﬁ»”////;\O‘
15Tt ;s
({Ganga Theakur) (Prem Pratash)

Pl.S.to Registrar , Ccurt M;hnn

\\5\ \\Q

UPON hearing counsel the Court m1dr the follow:

Thare is8 doelay of 23352 days 1In profacrcing  Loas

.

v



B R R e bt T N Fokis ER
.o B . L ; ‘
' e DRI
g . ; e

- . P T St
- (1Y . : : .
RRLSL gyx;o — 42

AN NE XURE~ 11

. . VRU
TR 1L wm YETRATIVE TRIGUNAL — R

-
o AR
Paad ” @ “’ E:'
J GURAHATT DEHCH - WG
. | | i R
Rl 00 U2 \ :
Ehm T‘K. ‘;’GU’. ‘
veseArnlication

=ty e * . ) ’ . ~

1 .

o Union of India .t?o.x.fe.

amew Resx;dndmts

in _the mattor 9f 3
 written statement sbmitted Dy the
rogpondonta Foe 1 to 5e

)

: . C S
N ' . , L
; ‘

c The hunble mapondmta eubmit their

m..tttan atatementxs aa ﬁanowa s : ’

1 hat uith reqam to the etantament‘mde m

Tera, 1e 2 2nd 3 of the m;rplicatlon tna raapondenta

Voo e .t’
v hoo o ofifer no cors ents savae ana e:xt.apt _that the
¢ : i b

ap~licont s not alig:l.’olo for the allowanca undex:
Lhe r'f{,r-vt Gole ox:t.ow (M.O.F. 0 M. 11&3) .95-1‘—11(8)
dated 12.1.95) and the jud:.cial pmmuucement of the
'Mm Court in the.civil appesld no. 3?51 of 1993 and.
Ho. 3034 of 1295,

i
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e

Te  fhat with zngurﬂ to tha pLﬁL:mnntn mnde in
- para 4.1 and 4. ? ‘of the application the raopondentm

- beqg to offer uo comuents .

e That with regard to the stntemebte made in
para 4.3 to 4,6 of the application the xespondenta
heg to state that the scpcial duty allownnce grantcd
under le.0.Fs dente of Fupenditure, 0. n. No. 20014/3/,
Egtt. IV cated 14,12.83 was not 1ntially extendad to.
the applicant az the competent authmmity ruled that
nuch omplovres like the awplﬂcnnt were not entitlod
to the allowanas. Petalls of all thmm@ inclaunt aro
not grno into an they a;e'already discunsed,in conn-
éction with nany other similar cascs £iled in the

same Adwinistrative Tribunale Thua‘brieflx gtqtqd,

the applicant and his other»colleaguea pﬂ RaY'&lAccounts '

DEfice, Geological Survey of India, Shillong being
‘aggrieved apnrouchﬁd “the Hon'ble CAT, : Guwahatilfench

105

(F‘)

and the result was the Judgmcnt in the G.Cs No.

of 1987 by the lion‘ble CAT, with effect from 18.5.95

H

as stated by the dpplxcant he joined in tha P,

Acemunts Office (RH), Ministry of °urface Tran-po:t
cuwahatl and waa being paid the allowance, tiil .
November' $8, With u«c igsue of cm.F.o.M. Nos. 1:(3)
~95-E~I1(B) dated 12. 1,96 the epplicant became m.. .
eligible for thz allowance nnd ag per orders 1n the
33id O.ile dated 12.1.96 he vag liaile to repay the
vbole amount irregularly enjoyed by him w.e.f.
91.9,54, which he bas not yet ropalds Other details

in the paras axra matter o£ rccordn und thjs office

hag no coumentoe

e e et e



2 That with reé;ard to the statements made in
para 4,7 of the application the respondent: beg to

" state that the applicant is not eligib].e for the
allovance under the extent G.IX,. orc.ne:.fa 'and Juaic;al _

prenouncaonent. of the Apex Court: alreaay referred to

¥

above, The aaulcslbilihy or otherwire of the allowance L

in cape of the applicant has boen uonetdmod cm thta

baels Of M.0.F.04Ma dated 12,1.96, 'mu prwioua drawa].
on Lhn baslie of CA'L‘, Guwahati Bcnch on O.C. 10.: of

1997 have never been doubted nor H&;}Lendgd to call in |
gquecstion, So ‘czitin.g of judgmént in the_, G;C. 105/97 and
ity alJcc;nd v tolation uhich vag attempted w pmject in.

the applicatlion is wholly misleadingo._ L

It 1a further statcd that the pu'fport'and
impact of tho M.0,F, datcd 12.1.“6 were withi:;x.clear

¢

oper"'ttv" pmviﬂion of the paid 0.M. dated 12.1,96. o
In tho office ]oLtor tio, PAO(G)/I/()S)/QG/Q'I/zw” )

dntf-vd ‘3(* APRer) ioned and 1ssued by the applicant:

in the offlaial capacity as Jr. Aa.counts Officer.

atna 22,1.7 ag well aso civil appenl No. 3251 of
11993 and Ho. 3034 of 1095 that a contral Govt..
'omplmyoc: vho is regident of thizz rogion is not ont:l't‘led.:
to the allowancesBelevant extract of this offici&l

lottor No. J(G)/£(25)/96n97/249 dated 3o.a. 6 ia

quoted below 3 - e :‘}

oo‘@/‘! b




A

" klloved for

5e

in respect o€ .'.'3.:. Pranab Sinba pocted in Gm-mhati after

i
b"}forw centontion of allowﬁ.ng SDA bo‘ Sxi P:q'nwa - .
Binha 15 not accep’cahle to ua. SDA 1snot |
payable meroly because of tmnaﬁer ef indivs.- '
dual frn outolde the ragion. "111«: point .tmt ' e

the SDA la not payable to mnploygq'- who nm
rosident of. this raéion can vot.be :lgxxoieda -
A corceftl stuedy of civil ap;;:nal Yo, 3?.5:1,513
1502 na referred in paxa 6 of the Fiinisti:y
o0f Finance O.Me Nos 11(3)=95-E II(B) dated
121,96 will enable you to ‘accept. our v.tew..

The mame view hmboan axnmn md rhy the (.'.‘Qurt; '

m yet another cage x:nportod in Union C

the galary bill for 5/968..

That ths agplicant passed the hill for May!%

< e

disallowing GPA of Ree 400/_— &‘ubsef;mently_i_t reveals

and

am Lnginnehr Ldasion oﬁficor at Shillong: nn would bo

that hichead of£{l ce ang the then Reg:l.oné.l’ Pay & Acccun_ts -

urficer () Guwehatd alzzn mﬂar.crj.bod tho oame vi.cw

evident from his official letter No.PAO (G’/;(zs)/&?/' K

xef uuod to wey SDRA to Sx.'i D. Cbalunmrty'po ted

o ¢1¢{v ,)_“

'
'
.
Y
h
.
Y
f
4
3




98/998 datod 12,3.98.

| That the fact is very clear now that the appli-

cant was bafors Mand vell awam of auvanc.a and latest

5]

\ decicicn An the velevant civil ao,goals of Lhe Apex

'} Court ag well oz he had cle:\r kno«lndge o£ the pmvision
' Of Mo0.Fe Dolle Cated 12.2,96 under which his own drawal

’of SDA wan not sdndlpsible smbasguont to itugum of x?;nanco
[Mirdstay ' s oniey contailned in 0., datod ;.2.1.96. '

} Tha applicant. belonging to th.l.e x‘egion .1.n always
|Pusted dn this rogdon since hig £.a.xbt. appointment. Thus

1t 45 cryctal tlear tlmt he has no cases The p) eeant

R e
1

¢

am)licn'rion is wqigned to unnece..:..,axy waate the aluqbla

Yy H "}“

\
H,ime of the Hon'ble 'I‘r;bm«al am. al.o with aa evil

W ay,

‘1n1nrfion to miclead the tribunal &o nag~ _,%“

ig why he haa resorted -t.o unneces«axy Jitigaticq' at

i Al

T)f_fii‘.c:.

!' N cony. of tho offlco latter Mo, PAO(G)/I.(ZS) .
*97-0n/99ﬁ dnted 12.3.90 1g annexcd hareto and marked

ag Annaxure .

é. : That recarding the contentdon ofpayment of

e

"‘. A to the stafi of the applicant's orstwhile office

Lezs Pay 7 Accounmtn Ofilce, Minia(.xy of Xun@s. .ahillong

t,nﬂ e porﬂ mt z;t,a\.cr t,m»t, when ‘Lhe respondont NOQ 3

,’J-|| R Hn

vee the Poglonal Pay & Accountf; Ofﬁc.er (NI’) Mimstty

b

o}f surfaca Tranmeort, Guwahati took over: chaxge aa
| v

|
N

e —— b e— et et 4 e 1 e vt 12

e e e

R T



. was appwhon ive of virulent mpurcua,.l.on in, the office. L

ANO=1 E£rx. .ﬂ.\(:.ctt./Acct;t-G, LDC-l and Gr. D—z tgtal-l

as Pay & hcoounts officer, Geological Gurvey of India,
Shillong on 22.7,96 the actual staff scrédgth,of'the
offﬂce besides PA) were Asstt. ACOPR!L& Ofﬁice:bl Srw R

Acctt,/Acctt,~10, L.D.C. -1 and Gr, D~3 totalling 15

. nog. of which a half of them wera drr:\winq apacia& duty

Al)owAana .

..

Mg hol€ of the total staff had almady bean _ | ?%‘-

drawing thp allovance aud ﬂwm vag nt,out ovposit:ion £xm

D ™~
i ‘ ?
s i
. \

them agalnut rronening the iesue the resmndenta No. 3

However, the lHon'ble cAT may call for. the ml«want
records from that offxca and dolib rate on thc”c admiesi~
bility or otheruise of the allowunce to tho cc\v ;

staff of PAD, Geological "urvqy of India, Shillonq ﬂ:f
and oronouras judgment as decmed fit. and pmpur.nj e

!

No. 3 .6 DAO(NH) Ministry of Surface Trannpo

‘Guwahatl tnol& VAL chm:qe on 7.12.98 (AN) (mﬁﬁecti\mly

started functloning irom 8. 12.98) it came Lo 1ight that

'-3 .
of which enly the amljcant was dmwing SUA and nono _

elme, 'l'hum is aveolutely nothing in Lhe concomad ﬁ.le

of this nfficm that vubﬂeﬂumnt to isma oﬂ O.M. dated

C1241.96 what othor authord Lty tha 'v»,plicam- may. havo

possesion to contime to,enjgy the allowance. In, fact,

ont enguiry it 1s epcertalned that sul?zs.oquén"t‘ to 1lssue

ve..



. 5 . -
S & ,v 1 -
P ,,Aﬂwd,-’...'.a.aun.y:.‘...,, e
(r

n"-‘

of OM dated 12.1.96 the question of HLA to the appli—-

annt hau not hean pubject to m-ox'amination :Ln the S

officea. Thin npanks of dubiaua 1nteution Of th@
_anmlimmt to lwop the matter shrouded in: myodwxy and
ha 11.legn1].y drew the allowance clearlyvknowing that ';'-,'::», ‘

ha wag not entitled to it.

7. . That with regard to the stat.emnt made :l.n""

a copy endrosed to the applicant.

That it i 4 not true thnt the applicant wan not..

taken into couflr!once. In faut: the iaaue was discussed '

 with the applicant In the Pay . & Accounts Officer'

rom in an one to one ‘gituation, In courae of | B ,
alscus ,ion it wag po;mtod out to the applicant that

ag per MaO.ii, dated 12.1.%6 the dmwnl of SDA -n this

case wag in viols U.on of the [.0,F. otac»r mentioned in

the said ON dated 12.1,96 and is therefore irregulare , LE

The applicant uas “lso £urthcr giv«:n opt:l.on to fumwh | -

lfvi’.r | ,._,!
| R o

ax coseB/=



_____

~71-

detalls of authority under which the SDI\'dx:awn‘i by
him so as tn enable the Pay& Accounts Ofﬁ;ce: toaqb-
taln an «:-xr-v.:moprzinte decigion on the matt:‘éx:"'; But ﬁb'
dnvlinod to accorpt the option and further added that
tha Pay & Accountg Officer might take a deciaion on

non poytent ofl the nl]uwmnoa in which caga, the uppu

licant. should boe duly 1nt1mated. Accordingly the
allowance wvag tnmporarily hcld up ‘£rom 12/98 and the

cage wng reported to Head Quaxter.

3. That with rhgard to thc atatoments mad

para 5 of the apipld cation the rKspondent beg to state

. Ss‘w.

that the ﬂpﬁ‘i(ﬂnt has no ground for relieﬁ an he

hag no causa of actjon to agitate bafoze Lhe Hon'blo

i)

CAT. Thp ann]4rant is well awvare of the relevan

N A

~ provis ionq o£ the extent of G, I. orﬂexa and judicial

proaonnc«mnnt ihat ha hns nothing 1n his favour to o

plcnd for and yet £iling this case is out of frusta-

. tion than with any genuine intention of aeeking juatice

Hio nlea descrve tO bha summarlly rvjected with OOﬂto

o
e

D 9hat. with regard to the statements wade in

‘para 6 of the anpiication the respondents‘beg to

state that thera was no need to file this cage as he

fully kpow that he le no longer cnt:!tled to the gllow-

ance uufrnuunt to domsme of G.l. ordere dntﬂd 12.1.96.

Raslde on already wentioned above hi« aalowance vas

temporarily held up £rom 2/98 and the mattex was

(‘ 1 ,,.9/-

0N
| f'



: I.‘G.pox."tm'i
ol desn U

_ mvu.opm
ot

co tha Head uuar.Lux. undex int.:.mation w the

o tha uzml.a,cum. hould hawo waiwd Jl!o:: an,
ch llc.ud uuo.:d.or. inatow of.

ata declalon of

caxing the valuablc t:Lme of Lhc. 'I.cl.bmml. ,._' %

104 ‘Ihat uifth xg,gard to t.xe atatcluem.u mad‘ fin g

para 7 of the 'a,',‘,pli.cation the respongiepts b

)
3,
3

offer po cowtentos B e
AU ‘a*;?}u .

11. That ulth mgn:d to ' tho abatomcnt‘ madedn
w\-( (A ,"n; _:‘,‘

para 8 and 9 the mapondente beg to staee that the -

ant hes 00 caac and hez.ce no re'

1
In Zact the licad Quaz:tm. has ulmady" Lntimted the,

applic

Qeel glon agnl nst the mpg] l(..cmt under let.ter nw ,  . ';_i;;,'

.m.i/’JO‘- 19/0470 datcd 29.1.9 ;)
r the amuount fmm the - .

ol VA< VY "Guaol:

‘\;hi:"s o‘a:ﬁ;i.ce Lo LQCOVL

‘

cormantie I

applicant. oy

’ ot
s
R

A cony of the letter mentioned apqire

annexcd haxe 40 and nnrk;.-d ag Apnesture p. T
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- " —— IN THE CENTRAL: /\l.)M[NlS]R/\”Vl ']R"5UN/\I A’V\V\quﬂe‘:liz
i GUWAHATI BLNCH : *

o ' Original Application No.7 of 1999

Date of decision: This the v2nd day of November 2000

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

Shri Tushar Kanti Paul,
T Assistant Accounts Officer,
b ! Regional Pay and Accounts Officer(NH),
S Ministry of Surface and Transport,
Government of India, . '
' Guwhati. Lo «essssApplicant

By Advocates Mr S. :Ali and Ms.N.Di"Goswami.

- versus -

P SN

1. The Union of India, represented by the
Secretary to the Government of India,
Department of Expenditure,

Ministry of Finance,
New Delhi.

i'ff 2. The Chief Controller of Accounts,
L

i

1

o g g e i e T DT -

Ministry of Surface and Transport,
I.D.A. Building Jamnagar,
~Shahjahan Road, New Delhi.

3. The Regional Pay and Accounts Officer (NH),
Ministry of Surface Transport,
Guwabhati,

4, Shri Panna Lal Dey, - ¢
- Regional Pay and Accounts Officer (NH), '
Guwahati.

.5. The Pay and Accounts Officer,
Geological Survey of India,
North Eastern Region, : :
Shillong. T e Respondents

f l)'\i "“.

y Aavocate Mr A. Deb Roy, Sr. C.G.S.C..

esessvane

O R D E R (ORAL)

R ,'/jfd‘

CHOWDHURY J. (V C.)

—.

The legitimacy of the direction issued by ‘the Reglonal Pay ' v

and Accounts Officer(NH) vide letter No.PAO(GINH 1(25)98-99 dated

' 30/31.12.1998 is the subject matter of this application.




PN o P2 21—

A , .

. Jl’k) 2. The applicant alongwith ten others carlier presented an application

E before this Tribunal under Section 19 ol the Administrative Tribunals Act,
1985 agalnst the present respondents. The ten uppliconta n nlormn«ml.lnned
application alongwlth the present applicant sought for 8 direction for
grant of Sepclal (Duty) Allowance (SDA for short) which was granted to
all Central Government employees serving in the North Eastern Region
carrying  an All India Transfer'llablllty. The Tribunal after counsidering
the rlval. contentions. and the O.M. No. 20014/3/Estt.-l\/ dated 14.12.1983
by its Judgment and Order dated 12.5. 1989 in G.C.No.105 of 1987 allowed .
the application’ and directed the respondents to grant SDA as per the

' O.M. dated 1}4.12.1983 issued by the Goverment of [Indie, Ministry of
Finance, Déparfment of Expenditure, including arrears. The sald Judgmen"t
and Order dated 12.5. 1989 of the Tribunal was accepted by the respondents
and the réspondents never challenged the aforesaid judgment of the

Tribunal in any higher Court. The respondents accordingly paid SDA to

the applicants of the aforesaid O.A. till receipt of the impugned order -

dated 30/31.12. 1998 by the respondents. Accordlng to the respondents though

the appllcant ls subject to All India Transfer liability he is not entltled

"to the benefit of SDA, moreso in vlew of the subsequent 'judgments

pron'odnced by .the Apex Court in Civil Appeal No.3251 of 1993 and No.3034

Mr S Ali, learned Sr. Counsel for the applicant -submitted that
the ’}"rlb, nal has already passed an order and that order altalned finalitys
The legdllty and validity of the order was never under ch"allenge and . in
. ‘;lge» clrcumstances the respondents are not entitled to questioft the legality
0( the‘éame on the strength of the decision of the Apex Court in subsequerit

cases. Mr Al in support of his contention, also referred to some earlier

»declslons of the Tribunal In respect  of ‘the same subject matter. In -ald

of his submission, Mr All.relerred to the Jjudgment and Order of this

Tribunal passed in 0.A.No. 908 of 1991 on 8.2.1991. The l;earned counsel
l submitted that the aforesald judgment of the Tribunal dated 8.2.1991 was

challenged in the Apex Court by the respondents of the said cdse by filing

/TY/"/Y SLP No.9381/92 and the 'said SLP was rejected by the Apex Court by

order.coees

te

!
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i ordl,er dated 23.7.1992. Mr All further submitted that the Judgment -and

- Or(l,er of the Tribunal dated 8.2.1991 in 0.A.N0.208/91 has “not” yet been

setl aside and in the circumstances the directions glven by the Roglonal

' [

Pay and Accounts Officer are contrary to the decisions of this Tribunal

and therefore, not binding.

%l Considering all the aspects of the matter, I am of the'v‘iew
’ Wi ue has adirinsd («'».rz’:t\;

e N__nhalt since the Trlbunal‘ has already passed an order, Athe question of

ing the wisdom of that order by the Administration ig not

e. In the circumstances the impugned communication dated

998 is not binding and operative and the same is hereby set

-

The application is allowed. No order as to COsts.

l - e e

Sd/VICL CHAIRMAN -
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Qa_No.29/200%

Shrﬂ Dayamoy %“aikKia
Seenior Accountant
Offﬂce of the Fay and accounts OV racer, o

Dooridarshan. Guwahat.i . CApp licandt

By Advocates: Shri M. Chanda.

versus

]
1
|
1. The Union of India
j Represented by iLhe Sec etary Ko the §, N . .
. Government of India, ' 5
! . pepartment: of Expenditure, ;

. Ministry of Finance,
: Mew Delhi.

i
2. “The Contrqller General of Accounls !
: | Ministry ol Finance
T aetrati , T ?
.Qﬁ“s Ve ™ Departmet « Expenditure,
.ok Nayak 1ihawarn,
New Delhi. :
ihe Chiel vonkroller ol nceounto,
Frincipal nccounts Oftice,
H-B8lock, Irophical Building, I
connaught. Circus, §
i

Hew Delhi~110 0Ol.

The Seniot Accounts Officer {Actmin )
rincipal Accounts Office,
P Ministry ot Intormation an
! 1-Block, (rophical Building,
Connaughl Cirens,

iHew Delln 110 001.

d Broadeasting,

: Pay and @oecounls OFtrcer.,

! Doordarslu,

v Guwahati. . .Respondents
|

By Advocate: sh.A.K. Choudhry, l.earned ndﬂjhional
, ) Centrai tovernment Standing Gaunsel.

- 0A_124/200%

$hri Ramjyoti Bhattao harjee

ﬁssistant Accounts O ficer,

‘Office of the Execul.ve Fngineer

North castern Invesl . aation Division,

Rongpur Part-1, PO 3ile:har,

pistrict~0acharu : 4 .

Assam. ‘ Sapplicant

| o .

"By advocdtes. $/Shri M.
ath.

Lhanda, vi.N Chalet aborty and §.




Ve

fhe tnidon of lodis

frepraeseniad by kthe Secrelary Voo e
Government of India,

pepartmenl. of LExpenditure,
Ministry of Finance,

Mew Delhi.

The Controller General of Accounts
Ministry of Finance, o
‘pepartment of Expenditure,

Lok Nayak Bhawan,

New Delhi .

N fhe Controller ot Accounts,

Ministry of Water Resources,
sShastiri khawan, : ' PR ' .
New Delhi : ' s o

4. The Executive Englneer,

Government. of . India,

GCentral Wuter Commission,

North Easl.ern Investigation Division No.l,

Jalbikashpur, Silchar, : '

District -Cachar, Assan. . .Respondents

By Advocale: shri tr. C. vathak, Learned Additional Central
Government. Standing Counsel . ‘ ' .

ORDIER

y Hon’ble Mr.Kuldip singh,Member (Judl)

By this common judgment we will deqide two OAS

which involve common question of Law and tacts.

Z. I (A=124/200% applicant. has aseailed an

order dated 26.86.27002 passed by Execiibive Engineer,
central Water Commission, Silchar wharelsy he has ordered

recovery of special Duty allowance (SDA. tor short) which

has been paid'to the applicant to be eftected from the
applicant and also against the dwmi&ion of the

discontinuation of s50a in Ltotal disregard

respondents tor

of judgment dated 12.5.49 sasued 1n GC MO LGS /RY wi thout
* = e
raeasonable oppo! tunity to bhe applicants.

providing any
—_— - :
It 1is also praye«d

that directions. be jesued Lo the




ondents

*order dated
GA- 1/99.
. »

applicant is

payn

- of the OM dated 14.12.1983,

T
= b3

Vo continue Lo pay (D&t e applreant AR ) ;;,
L2859 and vrder daled 2.t onna passed o CV
I the oaonnectbasd DO ey 29 /2008 t. e !
. i
stated to be aqgr:uveu of dizncontinuation of
, s l
is payable to the applicant in terms

ent ot ShA which

1.12.1988 and 72.7.98 as well

»rrtbunal

in the light of the judgment given by the
d /28.6.90 \iwhich was subsequenlly cunfnrmed; by _ the

A —

Court inm SLP prelerred by fhe regpoteicnbs.

—

1

ap

under

b is also

Department

4.
pllcants who belong to North Eastern lvgxon are working

the respondnets as they had been

€ they‘aré

\
R

Facts in briet are that lu“both the cases

Pcru1ted . there. ,

working under the Govi. of India and theil

liable to be transferred anywhere in India.

.

ot:

Iry Defence,

Govt.. of India, Minis

ot Expenditure has issued 3 memorandum dated i

facilitins

14.12.1983 granting certain itmproveients and :
t# those Ceniral GovEt. Ciwvilian emplovees workihg in e
Nérth Eastern region, according to which a SDA had been i
granted to Civilian employees of the Uthra.Gﬁvta Thi:. %
was @25% of the Basic Pay subject to  Lhe ceiling il
Ré;400/- P initially, which w“TJmﬁiﬁgu ‘l?x}%nd
$Lbsequently. after the issue of thi:. ottice mbmofandMJb
the applicant alongwlth Ot“;:wgmpjﬂiliiAdEEﬁ?fSﬂfd~ INITS
Jompetent' authority tor g|:;t of’qgﬁ Luk the ,§g@g*hfﬂ§
1 — : -
denied to the applicants $0 thny Fa el an Oﬁ—wh1vﬁ_wy?T
registered ;;mﬁéfjbg}87 Sh. hu!ld &hggﬂbBLY;nu“Q:

—

as

yﬁkb
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'w cherﬁ vS. Union ot india and otthenr: The wame W

'conte§ted by the respondents, howévetr. I was a[]ewéd'mn
, . “ ) ’ : ) . . .
\.2 .5.89 n f,g wvorr ot the appd icants. for suant . Eo + Fie -

'JUdngnt given by the Tribunal PLhe reépondéntm
implemented the jundgment and " star Led payifg :SDA.

Applicant ‘thereaftler was transferred torowm one officé Lo

another otftice under the Central Govi. und‘SLilL workinﬂ
as Assistant Accounts Ot ficer. Howeveru‘wesbti

e

[

= . . . i a o ':..: e\‘z i . i
&xecwt1ve Engineer ot Central Water Comwission under: whom | N

the |applicant is now presently workinag issuédfan'forder ; %”
datej 26.8.2002 ftor recovery of s0A  paild to'  1 he
applicants in 20 instalments commencing from 1.8.2007

whicA stated,thét‘hhe said order of recovery is fllegal“

|
BRSPS

Judg$ent of the Tribunal[in 0A=-105/87 s stillvin fdrce.

the action of the respondent:c s arbitrary and

( é. 1t is further stated that in the similar

circumstances another applicant whe  was cowapplicnt

e e+ e v e =

NA-105/67 Jhad al:nso abproauhéd thi«

alongwith applicant in
Triaunal against the order of dizcontinuation Al

|

| Il -
recovery of The said O

spa when he tiled OA No.7/99.

was‘ also allowed and respondents were directed Lo

Contiﬁue to pay $SDA to the applicant ot On-7/99.

Lhe faclLs ol 0A-29/200% and

7. The: sam2 are

iA his cise when carlier 0A was allowmd For grant of Gh#.

‘ ' o -
départment has gone in a SLP before the Hon’tle Supteme
4

Court but the SLP was dismissed in

Pimine.,

ot "4‘ <. ) oo N N i‘..,! ;‘\j
v No.a,’ the & .40,




{ . s Respondents are  contesting The DLy

(RGSpoudnnt acdmit that the fovl.. ol India, Minidvy ol

U DA LN

’|INAH-Hn Mew Delhi vide mtll(n e et @i dt!nd

wbrought outl a scheme exitending faoptities o1'3um beo L

[Central Govi. employees gerving i North Eastaern Hegion

time R

! It is turther stated that aller  some

departments sought clairitication about the applicabilitby

of the said OM. Then Govt. of ludxa 1ssued another OM

' dated 20 4.87 wherein it was ment:oucd thaf the 1n~ldng@b'

} have been brought to the notluu of Lho Govt. of India

! that 8S0A  has beeh allowed Lo Cenlial Govi. @mp | MY

! serving in the North East Region wikhout fulfiliment ol
[ the condition of all ITndia translmrlliability which 1S

against the spirit of the orders on Lhe subject. or the

purpose ot sanctioning sDA,  Lhe  all India Liransten

liability of the members ot  dny service/cadt e Of

ihcumbents of any pos Le/group of . posts has Lo be

determined by applying the tests o! the recruitment zone,
‘promotion zone, etc. i.e. whether recruitment Lo the

service/cadre/posts has been made on all india basisz and
all

whether promotion is also done on. the basis of the
India zone of promotion pased on comnon seniority for the

service/cadre/posts as 4 whole. Here clause in  the

appointment orderAto the effect that the person concerned

is liable to be transferred anywhere in India, does  not

make him ol:q:ble For the qnanl ol A,

“9. Another_ OM was issued on 1.12.88 hut in
the meanwhi le several cases were fFited in ,h“e
S0A

challenging the refusal ot grant of

‘Court/Tribunal
Lhe tlon"ble Suprems ot

and some of auch cases wient Lo

e o et
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4 1on’ - . . . .
i Hon'ble Supreme Courf an Union ot India and olhers V&

Vijoxg Kumar and cthers upheld the Tribunat ‘s judgment
/.only thinae e lovens Who wWer e poztwﬁ on branster
Qutgide to the North East Region were entitled to
granq of sbA on tultilling the critteria as in OH datéd
20 4J87. Such SDA was not -available to the - lécal
res1%ent of the North Last Region. Thus, it.iﬁlgubmitted

that[llncent1yea grdnted by the said OM are meant for the

ersons posted from outside to North Eastern Rngion and
} .

&.mms;, 3
nof%* r local residents of the said defined regxon.

v

10. 1t is further stated that similarly

Sn’ble Supreme Court in another judgment dated 7.9.95 in

i i 4 and others Vvs. Geolagical Survey

casF of Union of India

of' India employees’ AS ssocialt.ion and others hetd that the

" Group C and 0O employees who belong to Lhe North' rast

Region and whose transter liability is restricted to

their region . only, they do not have -all India transfer
1ini1ity and consequently., they are not eqtitled to

grant of SDA - on the same lines there 18 another

judgment of Hon’ble Supreme Ccourt Sadhan Kunir Goswami

Hon’ble

a$d others VS. Unlon of India and others where

supreme Court.again put reliance on the earlier decision

ds in s.vijoy Kumar case held that the criteria required
|

|
for the grant

|

?fficers

of SDA is same for both group A and B

as in the case of Group C and O and Lhere is no

 distinction.
| | - A
B

B

|

|
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ZJ L1l We haveshearl Lhe Perar med oot ] Tor bhe
parties and gone througdh the record.  Thero 1o ne o impa e

Lo t.hte., fact( Lt of fice memorandim was isoned aranting

uerta1n facwll -ies to 'thé Central Govi employees
serving 1in fthe North Eastern Region and as regards: the

facilities of SDA is concerned, the same waz allowed to
|

certain empﬂoyees and to these applicants: it was allowed

atter they .had gone to the Tribunal by filing an ‘OA.
Against th? judgments given by the Tribunal the
'department had also filed an SLP before Hon’ble Subfeme
Court. Thoygh various other SLPs were decidead in favoﬁr
of Governmebt but in the case of the applicant: SLP  has

0 . ) . . .
1smlssLd in limine. s

I
|
\
|
12. Now the question arises thiut atter - the
$f the SLP flled against the applicants, can

the Govt. , resort to recover the amount ot SDA pald to

the applicfnts_ Learned counsel appearing for the

respondentsi’submitted that since the law as taid down in

se by the Supreme Court of 1India it has

i

Vijoy Kumak s ca
categorlcally "held that the criteria tor grant of

|

SDA is -‘just not.

been

the condition mentioned 1in the

appointmen% letter that the empployee has an all India
transfer liability but it has to be examined in the light

of the degment in Vvijoy Kumar’s case and it is ‘to be

seen that\employee is a resident of North tastern Region

and his transter liability remains within the zone then

he cannoﬁ be given the facility of SDA. So hased on the

judgment fof vijoy Kumar’s case the respondents have

r’ . | KL




| 8 |
discontinued paying the 8DA Lo Lhe applicants  and b
also started recovery wroaeedingﬁ_for Ll ameunt already

paid to (Lhe applicants under 5DA.

13. But on the contrary counsei appearingvfor'

the applicant submitted that once the criteria has been

fixed and the matter had gone up to the Hon’ble Supreme

Court  the department canhot Eecover the amount paid to
the applicants nor the debartment can diacontinue to make
the payment to particular employees as the departmeht has
lost tﬁeir case upto the Supreme Court. On this issue
vcounsel tor applicant has alsb referred to a judgﬁent tn
.OA—189/1996 titled as Sh. 'K.C.Sharma ind others vs.

India and others. The Court upholding  the

observed as

i
Iy

"“(1)it is now to be seen whether the
applicants are entitled to gel. the SDA.
This Tribunal cannot pass any ' order
reviewing order passed earlier by this
Tribunal as the Ssupreme Court had
dismissed the SLP against the said order
of the Tribunal. Therefore, we agree
with the submissions ot Mr. Sarkar that.
the applicants are entitled to get the
spA on the basis of the judgment. passed
by this Tribunal in 0A-208/91. In view
of :the above circumstances the Annexure 3
OM  dated 12.1.96 shall not have any
effect so far the present applicants are
concerned, unless: 1 he SUP I ene Court
reviews the order dated 8.2.9) passed by

this Tribunal  in 0a T No.208/91.
Therefore, we set aside the annexure 5
order. The applicants shall continue to

get the SDA."
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1A, I in ok Aimprbied in Pl bwn GRnas

that , the Jjud

poen paid  SDA.

Court in an
it is not
passed by the
against 'the

dismissed by

that the 0A deserves to be allowed.

recovery shall

amount had already been rec

gment on Lhe ‘}Elﬁsj s of which app! poanlks have
.'le;>ut~tuu?nf; hag qone L Heary el SN ene
sLP and those SLPsvhave been dismissed. S0
open for this Tribunal 0 review he ordgr
Trxbunal partlrularly s0 when Lhe éLP t1iled
order of the Tr1bunal has already been

the Hon’ble supreme Court. Thus, we tind
‘We ordﬂr th#t no
be Lf1ected trom the appl:rnu\ it any

overed that shall be refunded

to the appllcants dnd dep

spA to the

disposed of.

appllgant.. Both the OAs are accordingly

Sd/MéMBER(J)
sd /MEMBER(A)

. LLUS Cw
~ posuified 1 ¢ (’x: A ”n

Q}t?&’ &\a1»~4

\*\L (NS

Seciiom 0;]'“"

CA} (;"‘ h’1"

Guwehai \(Jg\‘j;,\v"l |

artment shall conlanue Lo pay
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f]Shri KeCeSharma & OtheISo!v

- (All the applicants ‘are working under the Deputy Aasistant
~_ Director General(Ms), Govt. Medical Store Depot, .P:O..

j,Gopinath Nagar, Guwahati=-16 in different capacities as - i
'7.‘:'Gr°up B,,C & D catworiea) 0‘0: ““f‘é"? i x.’... fg 43?&”321103“"-0 O {

i
. ‘!;
t

:-TBY Advocate Mz.JoLe Sarkar,. Mr.M.Chanda L o i
_;f‘“' “Vg= . ; | | ;
‘li. Union of India ’

“l* Ministry of Health & Family Welfare,

/ CENTRAL ADMINISTRATIVE TRIBUNAL
) GUWAHATI BENCH - '

Original Application No.189. of 1996, . i

Date of Orders This the’ 27th Day of October 1998° f

HON‘BLE MR.JUSTICE D.N.BARUAH.VICE-CHAIRMAN : :
HON'BLE MR.G.L.SANGLYINE.ADMINISTRATIVE MEMBER Coe e ' i

ety N
) )

“ (Through Secretary to the Govt. of India. ' |

. Nirman Bhawan, New Delhi-110011.

. The Director General of Health Services,

'\: Ministry of Health & Family Welfare,

'} Nirman Bhawan,
'l New Delhi=110011.

. The Deputy Assistant Director. General(Ms)
- Govto Medical Store Depot, A.Ke.Azad Road.
P.0.Gopinath Nagar,

, Guwahati"‘7810160 o o s0o0 Resandentso

- B .

Ewgee

o
By Advocate Mr.s.Ali.,Sr.c.G.s.c.

| "’,3'

SRRER

"BARUAH,J. (VC) 3

In this application the applicants have challenged

'*,the impugned Annexure-5 letter dated 27+ §95, 1ssued by 3

”the Deputy Assistant Director General, Ministry of Health

Family Wel fare stopping the Special Duty Allowance on

Bt

he basis of Annexure—B. office Memorandum dated.lz -1-1996
ssued by the Under Secretary, Government of India,
inistry of Finance, Department of Expenditcreo They also
seek certain directions. Facts are -

" The applicants are Group ‘¢! and 'D' employees of the

f}Government Medical Store Depot at Guwahati in various

ot capacities. The appiicants used to receive Special Dyty

L

Allowance(SDA) pursuant to the judgment dated 8-2-91
‘passed by this Tribunal in O.A.N0.208 of 1991, The respondents

" contd/=
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in the said O.A. peing aggrieved by and dissatisfied -
with the order of this_Tribunél,’approachéd the Supreme
court by filina SLp No.9é81/§2(Annéxure 2 to the applica-
G?E%op; Wwhen the SLP was moved similar matters'regérding
: §9Afwe:e pending before the Supre Court. The Suprané.,

 court after noticing the Speclal Leave Petition and

i
i
!
|
;
|
i

passed the following order 8= ' : '

“There is a delay of 347 days in £filing thié
sLp for which there is no cogent explanation.

Learned counsel for the petitioners
submitted that the point involved for
decision on merits in this S«L.P is important
and 1s also involved in some other pending
sLPs, one of which is SLP(C)N0.13710/87. In

our opinion this cannot be a ground for
condonation of the inordinate delay for which

' no cogent explanation has peen offered by
the petitionersSe 4

. TeAeNOol for "condonation of delav is
rejected. Consequent the SLP is dismissed
.as time barred." ‘ :

" The aforesald order dated'23—7—92 of'the Supreme

Court was vassed after this Tribunal'slorderldéted

L .- 8=2-91 in 0.A.N0,208/91s The applicants have been getting

. SDA on the basis of the order of this rribunal. Meanwhile,

the-Supreme'Cou:t in its judgment delivered .lon 20-9~94
(in Civil Appeal No.3251 of 1993) held that the Central

Government Civilian Employees who have
; o

'Eii india transfer
{ve of SDa, on peing posted

“1liability are entitled to rece

y in any station in the N¢E. Region from cutside the Region

"i : .
* and SDA would not be payable merely because o£ the clause

? ' B in the appointment order relating to All Tndia Transfer
| _

 Liability. The Apex court further held that benefit of

this allowance is availlable only to the officer

from outside the NBE Region toO this Regione. This would npt

n the Article 14

- ~ be violative of the provisions contained 1

of the constitution as well as the equal pay doctrineo.

W ' éontd/-

s transferred

]
I:
|
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After the disposal of the aforesald application
by the Supreme Court, Annexure 3 order was issued by the
Under; Secretary, Government of India. Ministry of Finance,

directing the departmentgconcerned to stop payment of

Ve

SDA on the ground that the local employees werevnot entitled

to get SDA. Pursuant to the said Annexure 3 O.M. dated.
12-1-@996, Annexure. 5 order was issued. Hence the present

application. In due course the respondent have entered

l
appearance and have filed written statement. This Tribunal

issued notice to the respondents to show cause as to why -

the present application should not be admitted.After the
reply was filed, the application had been admitted. The

|

respOndents urged that the reply to the showfcause might

be treated as written statement. In the said reply the
respondents have refuted the claim of the applicants. The

|

respondents have submitted that in view of the order

passed by the Supreme Court the applicahts cannot claim

|
///I;Rjziqu‘SDAo

ﬁ/QJ\ 'QQ} We heard learned counsel for both sides. MreTelie
(’Sarkar learned counsel for:the applicants submitted before

@Vus that in so far as the present case was concerned after
1

o dismissal of the SLP by Supreme Court as. barred by limita-

BRSECRE tionJ the Tribunal's order dated 8-2-91 passed in 0.A.
No.208/91 became f£inal. Mr.J.Le.Sarkar further submitted

} that the Supreme Court has not passed any order ﬁullifying

i | :_ the order passed by this Tribunal till now. This Tribunal

‘ | had no authority to alter the same. Mr.Sarkar further

submitted that the Sdpreme Court passed the order'dated

23-7-92 in other; cases stating that local candidates would

¢ ——



would not be entitled to get the SDA. But that would not

_affect the present case which reached its finality.

On the rival contention of the parties it is now

' to be seen whether the applicants are entitled to déé

the SDA. This Tribunal cannot pass any order reviewing
ordér péssed'ea:lier by ﬁhié Tribunal as the Suprene
Court héd dismissed the SLP against the said 6rdeerf
the Tribunél. Therefore, we agree with the,submissions

of Mr.Sarkar that the applicants are entitled to get the

\g.*sbA on the basis of the judgmeht passed by this Tribunal

n 0.A.208/91. In view of the above circumstances the

lennexurefQ 0.M. dated 12-1-96 shall not naave any effect
_so far thq_bresent applicants are concerned, unless the
Supreme Court reviews the order dated 8-2-91 passed by
this Tribunal in 0.A.No.208/91. Therefore; we set aslide
" the Annexure 5 order. The applicants shall continue
to get the SDA. |

Application is accordingly disposed of. No order

&/ VICE~CHAIRMAN
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. MUGey . Sd/. MEMBER (A)
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_Y— AnnExvebzas

l‘?\
CENTRAL ADMINISTRATIVE TRIBUNAL ;
. GUWAHATI BENCH * : \0

s l . ; . \
Ofigi#al Application NOo.103 of 1996

. Vate ?f;orderx This the 17th day of February 1999

HON'BLE MR.JUSTICE D.N.BARUAH.VICE-CHAIRHAN : o : \

HON'BLE_MR.G-L-SANGLYINE.ADMINISTRATIVE MEIIBER

15"mﬁloyee518tate Insurance Corporation
Employees' Union, N.E.Region,
Gu?ahatile, represented by its - . )
General “ecretary. . . : ~

vy

|
]
|
|

i ST

2.#Sh;iinsgenféhangrafsarma.éf“

;UpperzDivision Clerk,

Employees State Insurance Corporation o
N.E. Region, Guwahati=21. cee .o Applicants

W -
By “qTocate Mr. B.K.Sharma, Mre.3.sarma
3 -

|=Vg=-"

1. Union of India represented by

(a) ®ecretary to the Govt. of India !
l Ministry of Labour, , '
Shram Shakti Bhawan,
New Delhi.

(b) Secretary to the Govt. of India ‘
" Ministry of Finance,
\‘ Lepartment of Lxpenditure,

Government of India,

l, New Lelhi.

\.

|

e et e e e T

2 The Wirector General, “mployees State
Insurance Corporation,

Kokla Road,

New Velhi.

3. + The Reiional Director, ‘

. \ Employees State Insurance Corpora:ion,
- N.E.Region, Pamunimaidan, '
% Guwahati-21. e
[ .

X

»

... Respondents.
l -] ~ - ’
By Advocate MreBoS.Basunatary, ~ddleC.G.5.Co

0 R D E Re . S i

!

SANCLYINE, MENBER(A)S
]

by the “mployces State Insurance Corporation Employees! '

|

: . ; ' ,
Thig Original Application has becen suuyitted

-

Union% North castern Region alongwith one of the affected

'pefso%s.xpermission under Rule 4(5)(b) of the Central %

.

e s .
ﬂdmin%strative Tribunal Procedure Rules, 1987 was

contd/<

|
|
|
|
|
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~ lgranted to the applicants to join in the singlec application\

\as prayed for.

'L" """ Members of the Union applicant No.1l as well as
‘applicant No.2 are euployees of the meloyees‘btate

s . }
Insurance CorporatiOn, Northeastern “egion. Guwahati. : l

N

eeThey were drawing Special(DuLy) Allowance (bUA for short) .

'The respondent No.3, the Regional Lirector, Employees'

: btate Insurance Corporation, N.E. Region. Guwahati issued
:the ngice Memorandum No°43-A-28/15/86~&stt. dated 12-6-1996 |
‘intimating that payment of SLDA to the emplbyees of the
Corporation who are not eliglblc for the SLA was bcinc
stopped with immediate effect and the amount of SDA paid
to such persons after 20—9-94 was to be recovered.

Corby . :
Hence this application. : !

' The responuents have conLesteu thL application

e
]

dnd filed written statenente -*": . ;

,;5ij In this application the. apL&iCantshavc pr.yed for l

setting aside.of the aforesaid Office llemorandum dated ‘

12-6 96, Annexure 3, and the'office remorandum l'o.11/3/95-E.

;II(B) dated '12=1-96, Annuxure 2, anu aleco xor a direction

PRI

on the responuents not to nakc reccovery of the amount of

SUA alneady paid to the applicants. The contenticn of the

' ;applicants is that thc above mentionuu office liemoranda
l
3 ere not-applicable to thc case of the amnplicant= in view

y .
o f the fact that the a*olican s are ontitled to 3L by

virtue of thc order of this Tribuna2l datcd 28—2-;990

p&ssed in D.A.N0.130(G) of 1989 against which no appeal
|

hod been preferred before the Hon'ble Suprene Court by

" the respondenis. Further, thﬂ responaents have not identiftod

~who are the ineldgible persons ané therefore, thsy cannot

K ' ‘ \ : » contd /e

|
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_ﬁarbitrarily order any recovery of the amount pald from
the employces. At any rate, the amounts of SDA paid. SO

far cannot be recovered from the enployees without

- affording them ‘an opportunity of being heard. The respon=
dents, on the bthérhand. submitted that it is true that
there Jas'no appeal against the order dated 28-2-30 in
O.A-No;l30(G)hof 1989 and the employees were being.paid.
thie SDA but the order of the Tribunal ceased to have any
operatﬂonléfter the judgment dated 20-90-24 of the Supreme
Court deliVered in respect of Civil Appeal K0,3251/93
pertaining to adm;ssibility of SULA and that the applicants

|

are not entitled to SDA after the Office lMemorandum dated
‘12—1-1£96 and dated 12-6-96 were issued. Therefore, the:
officeiMemorandum'dated 12-6-96 cannot be assailed.
e have heérd counsel of both sides. The learned
cdunsel for the applicant had relied on our order dated
27-10~1998 in O.A.No.189 of 1996 in sunﬁort of the .

contention. of the %pplicants that the above office liemoran=

da have no application in the case oi tlie applicants as

'theyhhave been receiving the SUA on the strength of the
order of the Tribunal dated 28-2-90, which has becone
final askgainst which therc was no appeale In the order

dated 27-10-98 we had held i

"on the rival contention of the marties it is
now to be seen whether the applicants are
R entitled to get the Sbi. "his Tribunsl cannot
T ey pass any order reviewing order passed esrlier
‘by this Tribunal as the Suprene Court: haa
dismissed the SLP against the said order of
\ the “ribunal. Therefore, Ve arree vith the
) submission of Mr.2arkar thét th- applicents
; are entitled to get the SLA on the basis of
<y the judgment passed by this Tribunal in '
Toa 0.AsN0.208/91 and in the Annexure 3 O.li. aated
TREMS 12-1-96 shall not have any effect so far the
present applicants are concerned, unless the
Supreme Court reviews the orcer dated 8-2~-91
passed by this Tribunel in O.h.10,208/91.
Therefore, we set aside the Annexure 5 order.
The applicants shall continue to get the SDA."

contd/~




,&L

e

s

O.A.NO:130(G) of 1989 was filed by th= anIOyeesVState

Insurance “orporation 1ployees Union, h.“.

Region,
Guwahati and it wes disnosed by this Tribunal by-order

oated 28-2-1920 &llowin: the appllcaLion, Io SLP was,

filed before tlhe Hon'wmle Supreme Court. agalnst the order.

Vi are therefore of the view that Lhu'order dated

28-2-1990 in C.A.l10.130{G) of 1989 has bocome Ffinal and

unless it is set asjue it will continue to be operative

insofar as it relates to the Union applicant and. its

menbers ana conse- mently, the enployees wvill continue

to receive SLA in toras o thu orcer. nocordinngly, we
are 0L the vioo that annexarc 3 onter 1:0e43~-A.28/1% /86~

Estt. aated.June 12th, 199¢ 1. nod custainable. Theorefore

it is hereby oot aniude.

Application is alloweld. IO custsSe -

Sd/= VICE-CHAIRMAN

Sd/— MEMBER (AUMN)

™ U E CO P"
afafafs

A

Soction Utlicar (o,
iy s ot E e
Cptest Administzztine Tribue

dfin gwnsir wfvem
awahat Bench, Guwahau.o
wn A mudla, guEd €
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' Case-Law Section

Tribunal Judgments

69

Whenever a writ of mandamus is issued and the order. has become
{ina, it cannot be said that the decision can be reversed by a sub-

sequent judgment of the Supremeé Court - T

Held: In all these cases, a common point of law has arisen for
censuderation. As such, they have been taken up together for disposal.
ihe official respondents have issued a general circular on 13-2-1998,
wi oli Heads of Administrative units about the judgment -of the
Supime Court in Union of India and another v. R. Swaminathan and
atirers 1997 SCC (L&S) 1852] reversing the view taken by the
varinus Tribunals with regard to the stepping up of pay.

We are unable to accept the point that subsequent judgment of the
Supreme Court will apply retrospectively to the case which. had
fecomie final either by not taken as SLP or taking up as SLP and
getimg dismissed in limine on the ground of delay. It is true that the
judgient of the Supreme Court is binding on the Tribunal under
~riicle 14 of the Constitution of India. But, on the facts and

before the judgment of the Supreme Count and which had been given a
unietus can be reopened now and proceedings can be started in those
‘To our understanding the last paragraph in R. Swaminathan’s
-«se isupra) clearly shows thar all the orders of the Tribunals which
#ti the subject matter of the appeal are set aside, because that
sudgment which covers the orders of the various Tribunals and ‘the
sitpreme Court rendered a consolidated view and as such the Supreme
t.oury observed as follows in the last paragraph: **The appeals are,
theretare, allowed and the impugned orders of different Benches of the

“enirai Adminisirative Tribunals, which have held contrary are set-

istde There will, however, be no order a3 to costs’’.

“he Supreme  Court has held in Madan Mohan Pathak and
v. Union of India and others (LIC case) [1978 (2) SCC 50]
fhas whenaver a writ of mandamus is issued and the order has become
‘hn- s far as the applicants are concerned, it cannot be said that the
veehani can be reversed by a subsequent judgment of the Supreme
_ori - The-Supreme-Court-has 1aKen a view in the case of Vallapally
Frasmanions Pvi. Lid. v. Siate of Kerala [AIR 1999 SC 1796] that it is
weo atled that even an order which may not be strictly legal became

lina. and is binding between the parties if they are not challenged -

l;.—-;a.:rc the Superior Courts. In our view, the Supreme Court in
Veanunathan's case (supra) might have indicated that the judgment

cireumstances of this case, it cannot be said that cases decided long .

o

ANNEXURE - 1¢

SwamysnewS 53 . May, 2000

will apply even retrospectively. That has not been done. As such, we
do not think, the argument of the learned Counsel can be accepted..

As such when the orders of this Tribunal have become final so far as

. thesz applicents are concerned, the Government cannot refix the salary of
¥ the zpplicanis since the orders are in their favour and the issue cannot
", be re-opened now because of R. Swaminathan's case (supra). On. this

simpie ground, the impugned orders in these applications are sel aside.
Accordingly, the OAs are allowed. No costs. '

[T.K. Ramamurthy and others v. Union of India and others, 5/2000 '

SwarmysnewS 52, (Madras), date of judgment 26-7-1953. 1
0.A. No. 366 of 1999

70

The principle and spirit behind the sealed cover procedure is that a
person under a cloud cannot be rewarded with a promotion

Facts: The applicant is working as an Examiner in the

Department of Customs at Mumbai. Due to certain alleged misconduct -

and irregularity he was placed under suspension on 20-9-1995. He'was
due for promotion to the next post of Appraiser. Two DPCs were held
on 30-10-1995 and 20-6-1996, but the applicant was not promoted and
some of his juniors came to be promoted and the finding regarding the
applicant was kept in a sealed cover. The applicants’ suspension was
revoked on 8-10-1996. Then, third DPC was held on 25-6-1997 when
again the applicant was not considered for promotion. A departmental
chargassheet was issued on 8-7-1997. The applicant’s case is that as
soon as the suspension was revoked on 8-10-1996 the applicant’s case
for promoticn should have been considered by opening the sealed
cover kept in the first two DPCs. Then, further case of the applicant is
that zteast on 25-6-1997 when the third DPC was held applicant
shouid have been considered for promotion since he was not under
suspension on that day and there was no departmental chgu-gesheex
issued agains: him on that date. [t is also the case of the applicant that
there should have been periodical review of the case of the applicant
regarding &is promotion or alternatively he should have heen
considered atleast for ad hoc promotion. Hence, in the circumstances.
it is stated that keeping the recommendation of the DPC in a scaicd

" cover was unjustified and uncalled for.

The stand of the administration_is that since the applicanr was-
“involved in 2 serious scam of financial irregularities and loss of money

to the Government, he was kept under suspension and, therefore, ne
could not be considered for promotion. But since the applicant was
under a cloud he could not be promoted at any stage and the
procedure zdopted by the administration is perfectly justified and
valid. The applicant is not entitled 10 any relief prayed for.
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5777 Junior! Shii Bbupendra’ Sifigh Respondent No. 4, ‘was § md;i.éf“‘
i ngi&‘lo-l%l andmcasefoxmdﬁtheshallbecnnﬂedtoalldae?
: conscqucnual ‘benefits.. However, the Applicant” shall be ‘entitled to
actualanmufdxﬁercnceonlyﬁomﬂxcdateofﬁlmgofdusO.A. ie:,
-,‘fr‘r;;n&_lO—ZOOZ.Nocostsf T R Dk ek

Union’ ofIndza amfothers 10.0,004 SWamy.mewS 68, ,
 of judgment 1-2004. R o i ers St

effect of the said order cannot bé nullified pursuant to & subsequent
]udgment of the Supreme Court laymg down a contrary pnncxple of

" Fac A qucstxon of scmmal sxgmﬁcancc is mvolved in these cases
N whxch causes a sensanon in the mind of the Court. The basic question
+ |-, mvolved i these cases is that, when certain bénefits have been extended .
. __ﬂxc cmplam ie, lmgans s on the basis’ ofajudgmcnt ‘of a Court of _
- and " same has

méigid{gﬂ%{mswppmgupofm&gﬁgjﬁa&puthhmsmm :
% Tyagi, gvho Wwas junior to the same: ‘gadrc an'dwas Betting Mo}
pay_than the Applicants The OAs came 1o, be ‘alfowed in their favour.
" and they, were allowed ‘the benefif of steppmg up of the pay at par with .

- their next jumiorShri M.P, Tyagi. Number. of, other. “similarly. situated:

the jodgment p: passed in the OX filed by, the Apghcants.]i! some :
- dases; Rcvxew Apphcahon§ yicrc - filed after the judgment B m Uruon of
Irufxa v. "R. SWammathan .s'—r e (C.A. NG, ‘8658 of 1996 decided o

vt Sy

12-9-1997),andﬁ1csamc cametobcr ejecteds s ¥ 1
,j—ds.f g, . l i G2 22N _ﬁ.,.;] T‘-'Z&i -‘.!?‘43,; .,,E'J-"L er‘ﬁ}v‘ d-

el y

R Swanuuazhan Civil Appeal No.: 8658/96, decided. on_ 12-9-1997,
‘wherein their Lordship held that the pay of an employee can be stcppcd
“up_onlyif junior and senior officials bclong to, the same cadre and the’
_pos!stowhxchthcyhadbccnpromotedlsm the’ samecadrc,andthc
© anomaly became.due to direct applmmon of FR: 22 (¢), which is now ~

account o local: oﬁicxatmg promotion; that doés riot entitle’a senior to -

‘upto makc“ it"at par mth'the‘}iayi of his junior.

for;mmouontothcpostofﬁs,ﬁt.nﬁ'omth:datewhen

v A m(#',- b*«'\—n‘s- mln. R

I 0,4. No. 273 of2002 andM.A No.‘127 of2002

‘ of the’ orde: of Tribunal® and the sameé. has ‘attained ﬁnahty, the -::."

ttamed)ﬁnahfy‘ jitican the "effect” of the said - f :

;fgfﬁgn_éils_okcnjoxed similar benefits; No special A ppeal was | prcfexred-;

the Supreme Court in the case of Uniord of Indux v.

-FR 22 I (a) s, and if the higher pay was ‘received by the j jumor on;:: -' .

'n:ereaﬁcr. in" purmc_& ox; the Judgmcm o£ the Sv.1zcnxe Courth
* Applicant Nos.1 to3 have been issued notice vide Jette, dated$6-9-1999 -
- and-also the order of their refixation indicating. thcxwovayhas
been made from. the DCRG:; As_regards-other Applicints, orders have:
been passed for making the recovery: as: well as refixing their. pay by~ -
withdrawing the benefit of the stepping up of pay grunted to them in-
pursuance with the judgment of this Bench of the Tribunal. The cut-off - -
date for the recovery has been fixed as 12-9-1997, ic,, ﬂlcjudgmcnt of

a-

[ Ay
L

° Held: “THe leamed Cotinsel forthcApphcamshassuhmmed that
tlns Bench of the Tribunal has already ‘adjudicated upon the'identical -
matter in the case of Ved Prakash v. Union of India and others O.A. No.
540f2002;-dcc1dedon2210-2002 andhehassubmxmcdﬂmtthls

Rt P :\"V‘x}*
- -

thcpart:es.Asfarasfac!softhccascamconccmed,ﬁxcyaxenotm
dispute. 1t is admitted position of both the sides that all the Applicants
enjoyed the benefit ofstcppmg up of the pay atpar with Shri M.P, Tyagi
as per the’ orders p&ssed in their respective cases by this Bench of the.
‘I‘n’bunal, agzmstwhxchnoappnlwaspmfmed. It is also true, thatthe .
.7 stepping up of pay was allowed on accéunt of hxgher pay which was’
L admxssﬂﬂek:ShnM.P'Uag:duetohxsadha.oﬁimhonon-
£+ promotional poa_ To cut’ short the comrovcxsy, we would Iike to refer.

: gy
RO O ST ot I C o e gt Wy
on for consxdcranon is, whether on the basis of the;
Jt;dgmcnt in the case ofSwammatha;;thcbcneﬁtog

stepp o ven' 1o thé*Applicant vide“ordefy date
25-7-111198‘94an pamk:nrgxback? % 12 @ﬁégmﬁkp r«é:’h’» R AT -{n )
o Bt G il 63 200 RS PN ot Bl
8. The answer 1o, this quesuon finds plaoe in 8 Full Bench decision

+ Director-General, Department of. Telecommunicatiors and others;”
{2002 (1) ATJ 215] ;A Diyision Bench of the Hyderabad Bench of:
this Tribunal had referred the followxng qucsnon to the Full Bench.-

AT p;*‘ ﬁ"«rv: ?"' ey

- filing 2n ' original application i in the Tribtinal and cither no dppeal is
- Court,” whether’ the benefits accrued” to the: Appﬁcant can be

3 -The Full
observcd at Pata.

theApexConnmR.Swmnmathanscase(supra)d* DL T2 ’*

Judgmcnt squardycovets“ 2l fours, t the controvcrs ' mvolved m the,.- .

Wc hzve oonsxdcred thc nval submxssxon madc on behalfvof both. )

certain sug,mﬁqant pmés. of thc judgmcnt in Ved Prakash s case (supra) o

e “of 1 this Tribunal in the case of P.-Venkata Rao and.another.V, The -

d“"ﬁm an employes’ who had wccxved certain beneﬁts m View of -
'bmferred or appeal preferred has been’ rejected By the &xpremc s

N annulled by;a later. decision_of the Supremc Court dn a sumlar o
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per the statement of law, the doctrine of ~  °.

}”‘.Q - e A

res judicata very auch applies to the writ petitions under Article 226

and also the OAs filed before this Tribunal by implication since the
Tribunal is also. exercising. the power | Article 226 of the

. Constitution of India. The principle of res Judicata has been lucidly

- explained by the Hon'ble Supreme Court in the case of Ashok Kumar

¥ .. Srivastav, v. National Insurance Co., Ltd & others, [AIR 1998 SC

g - 2046]. Paras. 11 & 12 are relevant which are extracted as under: .

: Vel e e s e g . 5 e . PN

PSS TR ;- -

Q0 \Supra) £au apply.only prospectively,:The's i
 canmot be made apphwbkﬁ@meﬂe&euﬂl&ms;vm : : :
 from’ settled ‘issucs, which-have ‘become -final” between - them, it -

" Section 11 of the- Code’ of Chul Procaderer
.. Pprovision may not strictly be applicable to the Tribunal,
. analogous to res judicata will certainly apply_ In the

Rigee-

. .. we have’ng hesitaion i, holding” that
it

427 It is 'well neigh settled that & decision on an issue raised in-a Writ .-
..., Petition under Article 226 or Article 32 of the Constitution would also
l - operate as ves judicata between the-same parties in-subsequeit judicial

RECERISICS L Ap ooy ey et}
. .

Laeeie 8

3 Resnnndane o5 " 52 . i ; jon i ‘os fudi
- —. 20 $ .. proceedings. The only exception is that, the rule of res judicata would
A i d1d OVer to th . not operate to the detriment of impairment of a fundamental right. A

t"~ Constitution Bench of this Court has considered the applicability of rule

¥ - of res judicata in writ proceedings under Article 32 of the Constitution
: " in Daryao v. State of U.P.(1962) 1 SCR 574; (AIR 1961 SC 1457)] and
it was held that the basis on which the rule rests is founded on
. consideration of public policy and it is in the interest of public at large
*. that & finality’should attach to the binding decision pronounced by a

P P

o Es e i TR S I : -
._ . Inview of the Full Bench decision (supra), which is bindins op 1>
; .t bas to e held that the Respondents cannot take sway the beness. -
. accrued to the Applicant pursuant to the decision of this Tribunal, dated..
o 28-7-1993) K is an admitted position that thé Respondents had not;
-, Challenged the decision’ of this Tribinal"dated.28-7.1993 before the's
upre &

g ey e .

SEgbe et .ur!‘ Ay o VR
-+ This was reiterated by ar_mthe?r Constitution
malgamated Coalfields'Ltd,

IR v

. (a _ { 2id { "% Janapada Sabhiz’,‘.-g'hhindWaFli,T;[1963 2

- Siippk {1)f SCR172; AIRE 1964+ SCE 10131 Thie* followitig 35 ther- - -

" ratio: Therefors;” there” Can b 16, doubt that the” general prificiple of = -
s jidicata applies th it petitions filed nder Article 32 6r Articlé” .

226, It 15 necessaly i Emiphasize that the applicaticn of the docirine of - -

ra"judicata L_l -%’ 10 the petitions filed under Article 32 'does’ n“q;_‘i'xjx"any‘ﬁ}ay"f_ T

0rt < 2 aiey tmraen w® e e - . .- e - avtd o o b th"'

impair or affect the content of the fundamental rights”gudrantéed

o, Consequently, we. find merit in this OA mnd 8 5 Somit Ti
_Fecovery made is not sustainable in law; The Respondents’are directed to

the Applicant within 3'period of on

- xefind the amouit of Rs. 24,423 to cant citiz€ns of India't i i
: month from the' date of commumication’ of this order: The Respondents = e AT ok

SRR R T i
in view the aforesaid preposition of lsw and ‘applying the - -
. same to the facts of the present case, we are of the considered opinion™

that the impugned orders in these OAs are hit by doctrine of res Judicata. *
- and. the; action” of , the. Respondents is not. sustainable ‘in-law and-:.

A

 therefore, the OAs have force:
. N P -4 e,

SN

directed 1o Extiend the pensionary Benefis to' the Applicant

% ik Pe e anmge

The upshot of thc!aférgsaxd discussion is that ;all the OAs have.:.
-ample’ substance and merit acceptance. The same stand allowed. The -
. impugned notices / orders (Ann: A/l & Anii. A/IA in O.A. Nos. 565,
. 566 & 567 of 2002) and the impugned orders at Amn. A/1in rést of ther .-~
(OAs ar¢ ficreby quashed: The Respondents are directed to Tefund the- - -
- amount already recovered from the- Applicants.’ The Applicants “shall-
- also be entitled 15'd Cost, fo be paid to them by the Respondents, which~ .

squantified as Rs: 2,000 ini cach case. This order shall be complied with®.: . \\ fo

R Aty
i

of retiral bénefit to the payment of the amoimt
T AR e e s T st
++-..  ~, The applic ,.Sghangetcostks;z,oogﬁ‘omﬁm
L s T o 15

JEEReeE 2.2 N

C “As ﬁrfasthc question of law xsEn‘cer‘ne"dftb?v
is based on a judgmient of the Full Bench of the:
bound to follow it in every Tespactyiiaiiirsainrasy
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" petition, but both

- made_by. the. de
" materials  before

taken a5 his’ statement of defenice, - F455 ¥ s

7 4: ' Oné’ér-ﬂie initial 'order_;xtself is, void_ ab iniila,
7, cannot be legalized by passing & legal o,rde.

memo;-. ted 11-5-1999 He prefcmai’ah'- appeal as’ well. &' revision.
rejected by GMTD,‘ eroln and als'
aipar & A

; Held° It 1$ ev1dent from the afoxesaxd demsxon that, whenever
request Jor.. conductxng an; mqmrx._
" employee, the same should’ £eCeive proper ¢ conmderatxon in the hands o

the stczphnaty uthonhes. . They should apply their mind to the request

27-2-2004

"o’

(Jmpnr), date gfjudgment
LRI T L _4.

»Whenever a reqnest for eondnehng an inqmry is reeexved .
from _the: delinquent: employee, the_.ame should receive-» X
: ¥ proper;, eonsiderahon'.in

ding ‘s detailed’ inqulry before hé could:

lus ﬁnal Teply to the’ charge-sheet, it could ° not be

Pk el s v b g o A e SR e

.3 Penalty of mthholdxng of two increments for a pennd of
tlu'eet h“ybears thhont cumulative effect is absurd and neither.
it een

’

) Rules; 196: ‘t}'ﬂiﬂRlﬂeS)W&memo
(1) (D), (i), (i#f) of CCS
64, He . re: toﬁ_'make available d"Copy of
ned-x_n hi: .'lep:eszentauon. dated. l7-4~1999 He v

N - -

came 1o be rejected. The. revision petition’ was first.
,biy the CGMT, Ra;asthan Cncle

22 "’

X m b
BT n 04 BE At

received, from_the delinquent,

Ao A

-_employee and takmg xnto account all,other
they. ha 2 de

Pode ot

_regarding
is-the. admitted. fact that the .Applicant. d?;q’make “specific request. for. .
holﬁngsnehqumyandthemscxplmaxyAuthontyhasnotconsxdered

wrthholdmg ‘of - two mcrements for'a pcrxod ‘of tln'ee years wuhout

ey

o JD11EJ’L7W(:~W’~$3.,
RU IS A Wi ARG

ﬁ:enwessltyoroﬂze:w:seofan u .Intheeaseinhand.'

" the same inasmuch as there is not even a whisper.in the penalty.order -
 regarding the same, least to say any cogent réason for not holding it. In'
absence of such decision, the mescapable conclusion would be that the

vexypmaltyordermxnotbe susta_med andxshabletobesetasxde on
this ground alone;? 28w = ot ia TR 4ot Crpiii :

e, e ARTI U s dlia

.r;lm‘xsyetanotherrecentdecxsmnofaCo-ordmmBenchofthe" .
Txibunalmeaseof M. Ravi Kumar ~v. Union of India and .others {2003
(i) S1L3 CAT 377], whcremasnnilarwewwas’ aken annthepenalty_.

o f.ifmw\-

matier from another

ah ,.v-..u— \S;}.f

angle, the ?.pplxcam submmed

e at the

& only a representation requesting for holding a detailed inquiry before he

could subnit his final reply, but the said reprcsentauon was taken as his
statement of defence. Thus he was not’ given any opportunity to defend
his case and we find force in this contention of the leamned Counsel for
theAppheantandthe same has our concurrence. We are also supportcd
in our view from & very recent verdict of Delhi High Court in case of

3 Maryu Smgh v. Pwyab and Sind Bank and others .[2004 (1) SLY CAT
68] wherein a request was made for mahng available | certain copies of

documents for submmmg reply to “charge-sheut but the same was t treated .
as’feply to charge-sheet and’ penalty was imposcd. However, the same
L was, qnashed holding that” the” Same" could’ Tiot be treated ‘as ‘reply. to

. show-cause_Tiotice.: On’ this’ "éount also the’ ty order’ _cannot be
7, e 2.4 =

‘ a:gued on behalf of 2 any ¢ " of the partxes, we “camnot lose’
snght ‘of the term_ the’ very penalty is’ clothed.; The penalty,. was

ity

_withheld when one gets. it ‘and by.no stretch’ of imagination  two
-xnerememscanbethhheldmayearsxneeonedoesmtgetthematall. )
Penalty is as such is absurd and neither it has been provided under the- - ;‘-
rules nor could bave béen feasible, It is difficult to understand as to what

"mind the dxscxplmary and other authorities:have ‘applied. Such penalty ..
_cannot be sustained in law. It may be miystery for us to imagine as to

how the Respondents might have ngcn effect to.the. penalty »order

0 .; By ‘r-;:- A

Now advemng to the ordexs passed by the Appellate and Rewsmg
Authonnec;"once the’ mmal . order” itself is""void ab“initid, the same~
cannot be legalized by passing a legal order. See: Baradakania Mishra :
V. High: Court of Orissa and another [AIR:1976 SC 1899]e The same -
cannot ‘stand in the ¢ eye of law, In any case, these_authorities have also -

|
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1. ynicss and until the judgment is moc"l\'lvl"icd,_;set aside o:'
. uashed by the Higher Courts, it remains binding on the

ribunals_which pronounced the Order and

2. The action of the employer in effecting recoveries from
the pay of the employees without -issuihg a show-cause
notice is illegal’ and violative of Principles of Natural
Justice. ‘

|

Facts: The Applicant in O.A. Nos. 180 of 2003 and 189 of 2003
were appointefd as Washermen while Applicant in O.A. No. 190 of 2003
was appointed as Barber in May, 1983. The pay scale attached to the
said posts we?re Rs. 775-1,025, which was revised to Rs. 800-1,450 in
terms of - communication, dated 12-4-1993. The Applicants were
declared surplus and remustered and consequently posted as Cooks vide
order, dated 2-7-1998. The pay scale of Rs. 800-1,150 was revised to
2,610-3,540 on implementation of 5 CPC recommendation with effect

' from 1-1-1996. Since, the Applicant had rendered more than 12 years of
service in the said post of Washermen and Barber respectively in terms

of OM, dated 9-8-1999 they were granted first financial upgradation in
the pay scale of Rs. 2,650-4,000. Later vide communication, dated
28-3-2001, the ‘pay scale of civilian cooks in Messes, Inspection
Bungalows, etc., outside the Canteen was revised to Rs. 3,050-4,590
with effect from 1-1-1996. As the pay scale of Rs. 3,050-4,590 was
denied to thef Applicant, they earlier approached this Tribunal by filing
O.A. Nos. 531, 586-687 of 2001, which was disposed of vide order,
dated 17-9-2001 with direction to the Government to implement the
order, dated|28-3-2001 including payment of arrears of pay within a
period of four months which time was further extended on filing
M.A. No. 29 of 2002 seeking further extension of time. It is. the case of
the Applicants that they submitted representation, dated 18-7-2002 when
arrears conscf:quent to revision of pay scale was paid to their colleagues
and not to them. It is stated that third Respondent, i.c., Commandant,
MEG and Centre, Headquarters, Bangalore, did not approve the benefits
of first financial upgradation under ACP scheme citing the reason that
the revised pay scale effected from the date of reclassification is to be
treated as upgradations of pay scale based .on the DoP&T OM, dated
10-2-2000. They submitted further representation with prayer to pursue
the matter| with Army Headquarters vide representation, dated
17-12-2002. Despite lapse of sufficient time since the Applicants were
not being g‘rant'ed the said pay scale of Rs. 3,050-4,590 and on the other
hand the Respondents effected recoveries of alleged overpayment made
to them, tﬁey filed the present applications. It is stated that similarly

situated officials also approached this Tribunal in O.A. Nos. 52 and 83
to 85 of 2003. It is contended by the Applicants that they are eititled to

¢’

\\ytb



" was issue

~August, 2b04 94 SwamysnewS

| B
the pay scale of Rs. 3,050-4,590 and consequential ACP with
corresponding revised pay scale. Action -of the. third Respondent.in
effecting recovery as reflected in the payslips issued for the month of
December, 2002 is illegal and in gross violation of the principles of
natural justice.

Held: It is not the case of the Responderits that any show-cause
notice in, specific was issued to the "Applicants prior to making
recoveries from the applicants pay in December, 2002 or prior to it.

Tt is well settled law that unless and until the judgment is modified,
set aside jor quashed by the higher Courts, remains binding on the

' Courts/Tribunals which pronounced the order and judgment. It is an
admitted fact that the Applicants have now been placed;in the pay scale .-

of Rs. 3/050-4,590 in terms of Govemment of India letter, dated
28-3-2001. It is further admitted fact that no specific show-cause notice

in utter vi‘plation of the principles of natural justice. Grant of revised pay

scale of Rs. 3,050-4,590 with effect from 1-6:1998 on Applicants’ -

remustering and posting as Cooks is better than the first financial
upgradation granted to them in the pay scale of Rs. 2,640-4,000. We are
of the considered view that the Applicants are entitled to the said revised
pay scale| of Rs. 3,050-4,590 on their being remustered as Cooks with
effect from 1-6-1998 and the amount/scale granted to them in terms of

. first financial upgradation is liable to be adjusted. Since the judgment

and orderi passed by this Tribunal in O.A. Nos. 52 and 64-65 of 2003 has
not been modified, reversed or set aside by any higher Court till date, we
are bound by the said order and judgment of this Tribunal. |

In the light of the discussion made hereinabove and following the
judgment and order, dated 15-7-2003, passed in O.A. Nos. 52, 83-85 of
2003, passed by this Tribunal in A. Kumar and others v. Union of India
and others the present O.As are allowed. The Applicants are entitled to
the pay $cale of Rs. 3,050-4,590 on their being remustered as Cooks
with effect from 1-6-1998 as admitted in reply Para: 4.7. Accordingly,
the Respondent’s actions in effecting recoveries on granting first
financial| upgradation from 9-8-1999 is declared to be illegal and
violative|of principles of natural justice and the amounts recovered from
each of the Applicants is directed to be refunded. The Applicants would
be cntitléd to all consequential benefits including refund of the alleged
excess amount on account of grant of ACP within a period of three
months. Respondent No. 3, shall carry out the aforesaid directions
within a period of three months from the date of receipt of a copy of this

- - order. There shall be no order as to costs.
" [S. Ramamurthy and others v. Union of India, Ministry of Defence,

New Delhi and others, 8/2004, SwamysnewS 93, (Bangalore), date of
judgment 18-2-2004.] \

to any of the Applicants which action of the Respondents is-

O.A. Nos. 180 and 189 to 190 0f 2003
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m,the third notlf cann “they attempted to” adopt the’Brocedure of
ozfenng the post 0. the ne\ct men{o ’ous candrdate ,lnAJthe ﬁrst in-
stance, they ‘offered ‘the post to one Suryanaravana who dechned the of-
ferWNe‘ct they offered the: post of I\um MVS Lakshmx Kuman \\,ho by

then “got appomtment in another Branch Post qOﬁ'(:e 'I‘hus they at-’

tempted to provide appointment to” the respondent no.6 who according

to them was the nex‘t mentonous candxdate s‘ xm ::.*.r Ls,' *'::3 Sue m"‘,.

1TTTIo —ee . oty

19 A dl!‘CCUOﬂ to the. responéents to ISSUQ fresh notlﬁcaaon 1n a]i
such contmgencxes ‘Wil hot be'in interest of smaoth runnmg of the de-
parument. As observed it will onl) beneﬁt ‘the prowsxonal candxdate to
_continue on the post and to claim’ redularlsatxon ‘on the post on ac-

"count of the subbequent instructions given by the department A prom« .
- sionat candnda'e is ot~ se!ected ‘to:-the post after undergomg the pre:

scribed selection processi“A-‘provisional candidate is’ to ‘be .continued
only till a regular candidate -is+posted. In fact by instructions given.-by.
the the DG P&T in if's letter dt. 30.12.99 it.is made clear that: . .!gxy

. ‘.,4.

"As far as possible, prov:s:onal appomtments should be avoided:

Provxsronal appomtmcnts should' not ‘be made to “fill the vacancéies

caused by the retirement of ED Agents: In such cases, the Ap-
" pointing authority should take action well in time before the re-
nremem of the mcumbem DD Agent to select a suitable succes-
Sor. (LIS . Taa ERY SN ‘Z}Si

Frorh the. above it is clear that the intention‘of the dep:«inme.n is’ to
avoid provisional appointment as far ‘as possible and the appointing
authorities have been called upon to take ‘advance action wej} before
the reuremem vacancy a-':se

20. The EDA Rules do not prohlbxt the preparatlon ofa panei

21." Considering all these facts and circumstances we feel that the de-
partment should prepare a panel even for selection to the post of ED
Agents under the P&T EDA (Conduct and: Service) Rules, 1964. The
size of the panel shall not be disproportionate to .the number of posts.
The validity penod of the panel shall be one.year. CPMG may give suit-
able instructions in this behalf basing upon the obsenvations made by

the Patid Bench of thxs Tnbunal cited..above on the pomt noted at P
3(b) above. . B E

22. With our views on the points referred above wé dxrect that th:s

matter be posted before a division ‘bench for final disposal.

CENTRAL ADMINISTRATIVE TRIBUNAL
(FULL BENCH HYDERABAD)

O.A. No.1732 of 1998

Decided on 06.09.2000 -

P. Venkata Rao and anr. Appiicants
"Versus

The Director General, Deoartmem of Telecommumcauons

New Delhi & Ors.
Al e

Respondents

«
"<
d-'i
L Set Ny

i departmem could nog ﬁll AP thlezpost by 2, 1;grzgu]ar candidate, As al—
"g Y., observed the‘respondent aut‘hormes nssuedﬁthree ‘notifications

N
\

pande - 24

; 2,200222003’P Venkats R35 Z\iﬁ*li)’iffégiéﬁzé}eﬁn%fralTDept of Telecomr. 237

R SN 255 -4 G igmodT 20
& AT 1Dz B bl TaVEIC & DY
?o&‘&sgggélﬁa%t; ',', N, Rt"DevaraLI& Mr.; K.,g\’enkazeshwara

SO R ST

Ls, g
3‘.09{ < %g' 0. Brap st .&;R o ‘Ad%ocatesi? il -

ponge—lt 'N'r arsunha Sharma Ad\}ocat e o

P8 Lﬁx AT A MATR et : i

28w B3 ._esxiqqh 2 ‘_j.ws,(. 'a"PRESENTﬁS 34z or saezeud

< ban L-‘*x’l‘he*l-lon ble"Mr*’dustlce Ashok‘Agrawal Chaxrman i
s WIETHE o ble Mt Justlce DR ’N’asu' Vice Chairman 1;.;.?.~

~‘(‘1°‘ ”“'L"The Hon bie Mr St K"Majotra Member (l\dmn) o o

" Bt XRuL DL oI iy
(‘Jz.

o ,_(A) Consntuuon of lndla,..Artlcles 14 .and .16—- Fundament._l
Rules-—RuIes 22- 1(a)(;) and 27--Pay-3teppmg up. of pay of, Semordto
the level of JJunior was allowed by the Tribunal- -SLP against the order
of Tribunal filed--Dismissed on the technicai ground of laches—Order

of <Tribunal attamed ‘finality ‘between the! part:es and the pay of the
Senior employees were steppéd up-Later Supreme ‘Court in agother
.decjsion;(R. Swaminathan Case) denylng stepping up ‘of pay of Senior
.employeésito the‘fevel of their Yuniors’who were gettmg ‘more’pay

-~ due to local'ad hoc’ officiation’ under exngenczes of service~On the ba-
~ sis-of decision-of ‘Siipreme-Court i R: Swammathan $ case respon-

ts issued implgned order’ reﬁxmg the pay and recovery of pay of
?::se Sénior’ em‘:aic?yees who ‘Wwere given the benefit of stepping up oi
pay by thé’ Tribunal--Held" decisuon of Supreme Court will not annu
the issues"which ‘have been finally' settied and 'decided prior to the
rendering of the Jiidgment in the case .of R. Swaminathan's case--Tge
Decision ‘in R;*Swaminathan’s case has only prospectxve effect—-On
facts - also'/similarly. 'situated’ persons ‘were -given’ relief by Otheé
Benches of the Tribunal-and ‘orders of the Tribunal were complie
with-Denial of benefits to present’ appllcans reﬁ\vaolatnve ‘of A.rtleles 1’4
and 16 of the Constitution. =7 A :

(8). Fundamental RuIes ‘Rules 22 and 27—Steppmg up of—-When
an employee who- had receivéd certam .benefits in view of filing an
0.A. in the Tribunal and either no appeal is preferred or appeal pre-
ferred has been rejected by the Supreme Court-- Whether the benefits
accrued to him can be annulled by a later decision of the Supreme
Court in a similar case—Held no.

v e et . N
R e e cie e 23 L
P s Al S At A Yo U EAS S M TaE D0 L

A S R MR .ORDER . It 'd . D
g on
Ashok Agrawal, Chaxrman.--B) an order passed by a ivisi
Berich ‘of this Tribunal (coram Justice D.H. Nasxr Vice. Chairman
and Shrl R. Rangara_jan Membnr (AL} on. 5.11.1999 the followmg
quesnon has been, re{erred lo the present Full Bench -

S hen an empIO)ee w ho had recelved certain- beneﬁts in view of
,ﬁlmg an original, .application in the-Tribunal and either no appeal
is oreferred or appeal preferted has been rejected by the Supreme
Court whether .the benefits accrued to the applicant can be an-
nulled b\ a later decision of, the Supreme Court in a. srmllar

cases. e ol oot :

) ‘ he Andhra
2. TA hcan\s are \\orl\mg as-Senior Accounts Officers in the

Pradesl?p Telecom Circle. They had earlier filed OAs being
OA.No.1019/1993 and OA No. 13’78/ 1998 before the Bombay Bench of

X
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this Tribunal with a prayer for steppi . i . )
> ) y¢er for stepping up of their pay i £
| 7 g;:ox:nr:g Oﬁicctall; at par with the"'pay of their JumogayAlgrt:s;fiaiﬁg b
e ade on the bas;('s*of“F&gz.' By ap'.'qfdef_]:@.s;»‘eqﬁog- 19.7,1994

the pay of their juniors Th ordi Starte ¢ up at par with

enhanced scale.™ i aqcorc'lzng]}{ A Sd Teceiving pay at the
. by - L. . - R ) PO .

3. The Supreme Court in  later judgemers Bciocels 0 450

AP, : o ter judgement delivered

in Civil Appeal No.8658/1996, Union.of India and ans. va. B Srry

local ad hoc officiation under ex;, i 3
cal : exigencies of service. Based
;ilfnjet.éd%izleerné :tf,eg-:cl ggp;ggxse Court, the respondents ?ssggd&tfe?:oi;ne.
ol .2, at Annexure Al holding th .
lssm: j\;idcgrtr)llent of the Supreme Court in R, Sivarninar.hang 's ita;?(s?.lfo::.
bcro;:s thae éc:;r:ll] Xé; ?S;ggz?é};?es i’;ugll)uding those who had succeclc)icd,
v¢ Tribunal as the decision -
g;e;?: ‘Sgéxr}: h'a,s bccon}e final. The order further directed tgatft}t)::esol;’-
dois wt ave bcex_l gven stepping up of pay at par with theirjunior§
oo X0 egletral Administrative Tribunal decision in their favour, thei
fro)r(n 12y9 lg;e;ﬁxed after offering an opportunity of hearing by ’notiecler
s 12 Has bcat normal stage e.g. on 1.9.1993, if the pay of a senior
Re.2395, 2% Renzgs;eppcq up at par with his junior Shr ‘B' from
35007 Hue s j:agmfr{t. o}ntht:?r pgay :lcale of Rs.2375-75-3200-100-
35 ' ribunal in his favour, the i
A’ (senior) may be refixed at Rs.2675/- as on 12.91t1;h9?7piiyst22§h£'

4, When proceedin i ; :
gs for recovery based on the af i
;ought to be taken, applicants have preferred the pre:cr:xsta(l)iorder ere
.t ' ; i ' : .
may not be out of place at this stage to mention that. persons

who are similarly placed as the applicants in the present OA and who

LIS

o,

R A

T.K.Ramamurth }
ATJ 658 has allowed the OA inter alia observing as under:- .

e
»

f2(_)02:‘2_(2()_3 P. Venkata Rao v. Director General, Dept of Telecom. 239

- ~u"Further, it is well settled that a principle laid down in a later de-
cision of the Hon'bie Supreme Court though is the law.of the land

will not affect the rights accrued to the litigants whose cases have -

. b by not being subject to appeal or the appeals having

become final t
been dismissed by the Supreme Court.” = ... - . 5, . .
Similarly the Madras Bench "of, the _Tribi.mal in the case of
y and ors. vs. Union of India and ors., 1999 (3]

. »"7. We have considered carefully the various points raised by the
"learned Sr. Standing Counsel for the respondents. We are unable
to .accept the point that subsequent judgment of the Supreme
Court will apply retrospectively to the cases which have become
final either by not taken as SLP or taking up as SLP and got dis-
" .missed in limine on thé ground of delay. It is true that the judg-
ment of the Supreme Court is binding on the Tribunal under Ar-
ticle 141 of the Constitution of India. But on the facts and cir-
cumstances of this case it cannot be said that cases decided long
before the judgment of the Supréme Court and which had been
given a quietus can be reopened now and proceedings can start
in those cases. To our understanding, the last paragraph in
R.Swaminathan's case clearly shows that all the orders of the Tni-
bunals which are the subject matter of the appeal are set aside,
because that judgment which covers the orders of the various
Tribunals and the Supreme Court rendered a consolidated view
and as such the Supreme Court observed as follows in the last
paragraph. » . .
"14. The appeals are, therefore, allowed and the impugned orders
of different Benches of the Central Administrative Tribunal which
have held to the contrary are set aside. There will, however, be no

order as to costs."
The Supreme Court has heid in Madan Mohan Pathak and Another vs.
Union of India and Others {LIC case) (1978 {2) SCC 50} whenever a
writ of mandamus is issued and the order has become final so far as
the applicants are concerned it cannot be said that the decision can be
reversed by a subsequent judgment of the Supreme Court. The Su-
preme Court has taken a view in the case of Vallapally Plantations Pvt.
Ltd. vs. State of Kerala (AIR 1999 SC 1976} that it is well settled that
even order which may not be strictly legal become final and are bind-
ing benween the parties if they are not challenged before the Supreme
Court. In our views, the Supreme Court might have indicated that the
judgment will apply even retrospectively. That has not been done. As
such, we do not think, the argument of the Leamed Sr.Standing Coun-

sel can be accepted.
"8. As'such when the orders of this Tribunal have become final so

far as these applicants are concerned the Government cannot re-
fix the salary of the applicants since the orders are in their favour
and the issue cannot be reopened now because of R.Swami-
nathan's case. On this simple ground, the impugned orders in
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"= 3these . applications;dre iset faside  Accordingly, thé'sOAs*are al-
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“slowed: No,costs.{ LU sy 7 =
vyt R O U TR Pl L1 D I R T YR B
1d apphicants®before the”Ermakiilam:Bench 'and the Ma-
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e reliefs' W

in the present OA have .thisbeed EFanted th hich' have béen

»

7. S%Shri-NR, DEVAr P NG 184773 CGuntel dvpearidg mSTabr g
the present' OA'dpart from ‘placing réliarice on'the aforesaid-dedisions 4f
the Emakulam.Bench and;thé. Madras-Bench:of the Tribunal has also
placed reliance on & decision.of the Supremé Court in the case of Valla-
pally rP.lantatioi1s.-.ny_.:'ﬂ;tgl,'rys::State- of..Kerala;y AIR 1999.SC 1796

wherein it.has inter alia.been-observed asfollows:-.2~ . s 5 -
* ¥ 23" Considéring ‘the question regarding applicability ‘of Section
7t 85(9) to the ¢ase in"Rand in the conspecius.of Statiiiory” provi-
" stons wé are ‘of the Vi \i}_‘méi:tjjahS\'\i'ér"-gt‘é‘:.fth_é:fq‘u'é,s"tic‘_)ri' 118 in. the
" negative., The' provision in’ Section 85(9); as we see-it, is intended
{0 enablé the Board to set aside its order under sub:section (5) or
sub-section '(7), ‘as thé*case’ may be. The- power vested in the
Board -under the provision is in “wide terms; and therefore, the
' necessity for ¢ircumspection in exercise of the power: The provi-
' sion is intended to empower the Board to correct errors in its or-
ders ‘and not to upset Judgment/order/decree of competent
courts which are binding on the' parties: To hold otherwise will
amount to vestirig'powers to_reopen any proceeding disposed of
by a ¢ompetent Court at any point of time (there'is no period of
limitation provided in the section) which may result in unsettling
positions-settled between the parties. On a fair reading of the
' provision it is to be held that the power to set aside its order and
reopen-'a proceeding should-be exercised by the Board in a fair
and reasonable manner. In a case where the dispute on being de-
termined by the Taluk.Land Board was carried in revision to the
High Court by. the person affected or by: the Government and the
revisional order passed by the High Court was not challenged be-
fore superior Court and thus attained .finality, to vest .the power
in the Taluk Land Board to ignore.such an order and. reopening
- ..the proceeding will not only resiilt in unsettling settled positions

. - between the parties but also g0-against judicial discipline.
"24: No doubt in the, present case the order that was sought to be
- 'set aside was of the Board. But the said order was passed in pur-
suance to -the directions :of the ‘High Court in the revision peti-
tion. in other words in substance and in effect, in passing the or-
der the Board was only complyving with the direction of the High
Court. To vest jurisdiction in the Board to set aside such an or-
der will be permitting the Board to interfere with the decision of

the High Court which has attained finality inter- parties.

"25. A somewhat-similar question arose before this Court in the
© case of Authorised Orificer (Land Reforms) v. M.M. Knshnamurthy
Chetry. (1998) 7 41 {SC) 503. In that case 4.81 standard acres of
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: dFbeIonging s Mthe CEESpondent; Werd “déglared  SHrplas™ Ulti-
59 'S'ftﬁgfzﬁgttt:"?cié?n‘eff'é'gfhﬂ'éﬂ-ligh’f Court: Theé léarned-Judge of
,"‘."; L Rty O8, e t‘ﬁdsv..f.lw}f{‘;«:i"m ‘f’f’*' - el sa Ty ¢ e f
;;ig".’@fﬂle' High' Courtdsetfaside! thelorder and’ Teémanded ‘thé case for
S2direSh consiteration irithe light'of the juidgiient of the High"Court
.s-s,; ‘in’the EASS0NAgAAAtHAlyer V. Authorised Officet (1 970)'84 Mad
+55%

_ roshipyy 69 WHilETtHe matter was pending 'beford’ the Buthorised offi-
¢ VIRGRE the SUpreme Court seversed fthéaforesaid®judgment in the
UBITCASESr ‘Alithoriséd 'Officer Ve ST Naganatha,“AIR 1979 SC°1487.
< -ABETRARuthorised’ officer*décided ‘tHe” proceeding in  the: light®3f the
LR R HEmEnt of the ‘Supreme Colift*'The land'holdér went inrevision
= before the High Courtehallefiging the order’of the' Authorised Of-
37-ficer ‘A 'stand was takeir"before ‘the?High' Cdifrt that the ‘order of
‘Pisiremand 'passed’ by the High ‘Colirt directing tHe. authorised officer
-3} 16°detide the ispuite: ifiireSpectiof the’ceiling ‘afea in"the light of
% 7 'ithe judgment of the High court was not challengéd by the Au-
-1¢ thorised: Officer before-the. Supréme Court arid-as such it had be-
‘come final. In other words“the "Authorised: Officef ‘was- bound by
. "the order; of remand passed -by the High Court and.it was not
.. open to the Authorised Officer to consider-the. dispute in respect
: . of sthe ceiling area_in| the light of thejudgment of ,the Supreme
;. Court. The High ,Court. accepted this contention and allowed.the
civil revision filed by the land:holder. the respondent. This Court
-fonfirming the erder of the, High Court obseryed as follows: ,
“». "The:order. passed.by:the High Court directing the-Authorised Of-
:+3 ficer:to ‘-examine the ‘dispute. in:the:light,of .the judgment of the
r: High Court inthe case:of.Naganatha Ayyar vs..Authorised Officer
- itbecame final -although: the judgment on which: the ‘grievance. had
to be-examined itself was reversed later by this Court: We find no
fault with the reasoning of the:High Court. It.is well settled that
- even orders which may not.be strictly legal become final and-are
. -:binding between.the parties if they are not. challenged before the
-~ superior Courts...In the-~result the appeal fails -and -t is dis-
- missed.” v, R R DR P N -
"26.-On giving our anxious'consideration to the entire matter we
- have not hesitation to hold that on the facts and in the circum-
: “stances of the case the Taluk Land Board rightly held that it had
" -no’power to reopen to proceeding in exercise of the powers vested
- ~"in Section 85(9)¢and the High Court was in error in interfering -

TRV .

- with the said order of the Taluk Land Board.*’
Based on the aforesaid judgment Shri Devaraj has cbntqnded_ that the
respondents are not at all justified in reopening settled issues between
the partie§ by seeking to claim refund based on ‘the decision of
R.Swaminathan (supra). ’ o ) .

8.. . .Shri Devaraj has next placed reliance on.the decision of the Su-

premé Colrt in.the case of Baburam_vs. C.C. Jacob and others, 1999

SCC (L&S) 682 wherein the_Supre"xne Court has qbs_erv_e_d as follows:- ..
";The prospective declaration of law is a devise innovated by the 4‘
Apex Court to avoid reopening of settled issues and to preven’{w

et
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mulbphmty of proceedmgs lt is.also'a devxse adopted to; avoxd
suncertainty, and’ avoidable, lmgatwn ,By‘the .be{y_object of pro-
<Lspect1ve declafaUOn of law, Zitals; deemed that all .actions Jtaken
e :contrary to the declarauon of law prior . to 1ts date of declaratlon .
2. are vahdated ~Thls is done m the ]arger publxc mterest. Therefore
- the. subordmate forums whlch are legally t bound to apply the dec-
. laration of . Iaw rnade,by thxs\Court are also duty bound to apply )
_such dxctum to cases, whxch-would .anise in, future onlyJIn mat-
'ters where decxsmns opposed 1o the sa1d pnnc1ple haveybeen
.. taken prior . to such declaranon of law, cannot be mterfered with
" on the basis of such declaration of law. In the instant case, both
. decisions of the, DPC as. wellZas the appomtmg authonty being
I C5prior. to the Judgment Sabh rwa,l case we-are, of the..opinion
that the’ Tnbunal ‘Was in error:in 'appl_\,mg the dec1sron. For this.
reason, these appeals succeed and are hereby allo“ed,-settmg
aside the orders and. directions made by_the ’I‘nbunal in. OAs
Nos.186 of 1994 and 961.0f 1995." - .

Based on the aforesa:d decisions Shri Devaraj has contended that the
later decision of the Supreme Court in the case of R. Swaminathan (su-
pra} will not entitle the respondents to take away the rights which have
been conferred upon the applicants by the decisions of -the Tnbunal
which decisions have attained finality.

9. Shri Narasimha ‘Sharma, the learmed Senior Government 'stand-
ing counsel appearing on behalf of the respondents has strenuously
opposed the prayer made by and on behalf of the applicants in the pre-
sent OA by contending that the law laid down by the Supreme Court in
the case of R.-Swaminathan (supra} is binding on one and all which in-
cludes the applicants as well. The decisions earlier rendered by the Tri-
bunal can no longer hold the field in viewof the law declared by the
Supreme Court in the aforesaid decision of R. Swaminathan {supra). As
far as the respondents are concerned, they have not withdrawn’ from
the applicants the benefit of the judgments of the Tribunal till the date
of decision of the Supreme Court which was rendered on 12.9.1997. It
‘is only after the aforesaid date that the respondents are seeking to en-
force the law declared by the Apex_ Court which is binding on the.appli-
cants as well. Hence all that is sought to be done is to récover the ex-
cess amoumnt which has been paid over to the applicants subsequent to
12.9.1997. According to the learned senior standing counsel, the stand
taken by the respondents is fully justified and no fault can be found
with the same. .

10.  In order to buttress his submissions, Shri Shaxjma has plac_ed re-
liance on the decisions of the Supreme Court in C.N. Rudramurthy vs.
K. Barkathulla Khan and others, (1998) 8 SCC 275 and M.S L. Patil vs.
State of Maharashtra and others, {1996} 11 SCC 36! and has con-
tended that the law declared by the Supreme Court is binding. Based
on the aforesaid decisions, he has contended that the decisions of the
Tribunal which run counter to the decision of the Supreme Court later
reridered in the case of R. Swaminathan (supra) stand overruled by im-
plication. The aforesaid decision would bind not only the parties before

~
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the__S"gpreme COU the case of R.Swammathan (supra) but also ap-”_"-

tin
ply w1thb"sé°mqewf'orce 10~ one‘ and all whxch mclude the* apphcants also.

i A 2 T

) The claﬁl% mad?’by the apphcants in the present OA inthe’ cxrcum-_-“

N e o e
stances. 1S untenable "Thelsame accordmgly deserves to bc dlsmxssed

VLUEEIU ST S OISO ARG i3 e, 2 bR L3 YA - o
11. -As faras the decxsmns of the Emaku]am Bench and the Madras,,‘ ‘
Bench are concemed the same accordmg to Shri Sharma aré per mcu-',
nam as the :same have been rendered thhout consxdenng ‘the law laid -

down by the Sgpreme Court in lts ‘proper” ‘context and: spxnt -The said

Th1ms

dec1sxons 1n the' c1rcumstances are hable to be 1gnored and the present,'

4] ik .- - o~

OA’i§ Ixable 10 be dismissed ™ =~ e -
OREE IR et AT Y15 e sty Soem, e oo o

12.53:We ;] have »con31dered .jthe, nval contentxons advanced by the

learned ,counsei appearmg for the. contendmg partxes and we have no

hesitation An; holdmg that the apphcants herem have made good their .

claiin as raJsed in the present QA. N UEE L RS

13:742As far aS'the present lis is concemed namely, the issue of step- -
ping up of pay at par'with thé ;umors under FR 27, the same has been
squarely answered by.the Tribunal in the earlier judgment rendered be-
tween_the same parties which are parties to the present. OA. The Tribu-
nal in'the aforesaid OA has found that the applicants in"terms of FR 27
are entxtled to the stepping.up of their pay at par with their juniors.
Shri Sharma'is, however,Justxﬁed in hijs limited contentlon that the re-

" jection ‘of the SLP filed by the respondents ‘against the aforesaid order

passed in favour.of the apphcants in their earlier OAs cannot act as res
judicata- as the same€ _ has3 been “dismissed-’ ‘on .technical ground of
laches. However, the decision of the Tribunal, in our view has become
final between the parties. Respondents have comphed with the order
and have stepped up the pay of the apphcants at par with their juniors.

Applicants have been receiving their pay at the stepped up scale. The
Tribunal,.in our view, has directed the pay of the applicants to be
stepped Up at par with their juniors. In other words, applicants have
been held to be entitled to receive and to continue receiving the pay at
the stepped up stage at par with' their juniors. Later decision of the Su--
preme Court in the case of R.. Swaminathan (supra}, in our considered
view, will not entitle, the respondents in.any manner to water down the
effect of the Judgments of the Tribunal. Thejudgments of the Supreme
Court are binding on ali courts and Tribunals of the country. That,

however, will not annul the issues which have, been ﬁnally settled and
decided prior to the* rendenng of the aforesald dec1510n in the case of R.

Swammathan (supra) R

14, Aforesa:d decxslon of the Supreme Court in the ¢case of R, Swami-
nathan’ (supra} can _apply only prospectively. The same cannot be made
applicable to unsettle the settled issues which have become final between
the parties. f. parties ‘are permitted te resile from settled issues which
have become final between them, it would go against judicial discipline.

Apart from the principle of finality which attaches to every lis between the

-parties, parties are also governed by the principle of res judicata as.en-

shrined in Section 11-of the Code of Civil Procedure. Though aforesaid
provision may not strictly be applicable to the Tribunal, provision
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an‘;'xlogli'o'pé' t'fo're; judicata will certainly apply. In the circumstances,

we have no hesitation in holding that it is not open to the respondents

to reopen .settled issues and claim refund of the amounts paid over to
the applicants under the judgments of thé Tribunal which have become
’ L B a1 . .

~0

H * . . L .x.'. PP . N
15. . There is one other reason why respondents cannot be permitted to

" enforce their impugned order at Annexure Al. Persons similarly placed as

the applicants in the present OA filed similar OAs in the Ernakulam
Bench and the Madras Bench of the Tribunal. Aforesaid OAs have been

allowed and the relief elaimed therein has been granted. Applicants herein
as also applicants before the aforesaid Benches are all Accounts Officers
under the very same department, namely, department of Telecom. Appli-

" cants in the circumstances cannot be discriminated with the applicants

‘before the aforesaid Benches. Similarly, the respondents cannot be per-

mitted to create a-class within a class and give a treatment to one ciass

different to the treatment given to another class thus oﬁending the princi-
ple of equality as enshrined in Articles 14 and 16 of the.Constitution.

16. For thé foregoing reasons, the aforesaid question referred to the
Full Bench is answered in the negative. Present OA will now go back to
the Division Bench for decision in the light of the observations con-
tained hereinabove, on merits and in accordance with law.

—— Y . ‘

{FULL BENCH - NEW DELHI)
0.A. 1369/2000
Decided on 23.10.2001
J.P. Kaushik : Applicant

Versus

Union of India Respondents

For the Applicant: Mr. Sant Lal, Advocate.

. For the Respondents: Mr. R.P. Aggarwal, Advog:ate.

" PRESENT
The Hon'ble Mr. S.R. Adige, Vice Chairman (A)
The Hon'ble Mrs. Lakshmi Swaminathan. Vice Chairman {J)
’ The Hon'ble Dr. A. Vedavalli, Member (A}

Telephone Facilities—Circular dated 25.9.1998 provides conces-
sional telephone facilities to the employees of DOT who have ren-
dered 20 years or more service before retirement or having their last
posting in DOT for at least one year before retirement-Service ren-
dered by an employee in the erstwhile P&T Department {i.e. prior to
1.4.1985 when the two Department DOP and DOT were bifurcated)
would be counted towards continuous service as in DOT claiming the
said benefit-Applicant who was last posted in DOP and retired as
such cannot claim the szid benefit on the ground that cadre control-
ling authority is the same in the DOP and DOT.
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"‘Bench has beén constituted for '-considerétion of the following two
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* Smt. Lakshmi Swaminathan, Vice Chairman (J):--The Full
questions: - = : S . 3 S S
s . S~ L Careo
.o+ .= () Whether thé service rendered by an employee in the erstwhile
. P&T Départment should. be counted towards continuous service
"-'as in DOT for claiming’ the benefit of accord of free concessional
telephone facility by DOT to their employees by letter dated
25.9.98: and . T

(i) Whether .the service rendered by the applicant in P&T Ac-

counts and Finance Service Group ‘A’ after 1.4.85 is to be reck-

oned as service in DOT-for the purpose of according him the
" benefit of concessional benefits as per letter dated 25.9.98".

2. The above reference has been made in the case of J.P. Kaushik
Vs. Union of India through Secretary to the Govt of India, DOT (OA
1369/2000), on 27.7.2001. The respondents by their Circular dated
25.9.1998 have granted certain concessions by way of telephone facility
to retired employees of the Department of Telecommunications (DOT)
as a matter of policy. The applicant is a retired Deputy Director of Ac-
counts {Postal), Department of Posts (DOP) and he has assailed the
aforesaid Circular issued by the respondents dated 25.9.1998. He has
been denied the extenision of the benefits of the concessional free tele-
phone, on the ground that he had not put in a minimum of 20 years or
more continuous service in DOT as retired from that Department.
Hence, he has prayed in the O.A. that a direction may be given to the
respondents to grant him the benefit of the concession of free telephone
now being given to retired or retiring DOT employees by treating his en-
tire service in the P&T Accounts and Finance Service Group ‘A’ (herein-
after referred to as ‘the Service') which is common to both the DOT and
DOP as service in DOT. The Tribunal by order dated 27.7.2001 had
noted that there were conilicting decisions of the Tribunal, namely, the
Calcutta Bench (Jiban Kanta Bhattacharya Vs. Union of India & Ors. -
0.A.429/2000) decided on 28.9.2000. which had distinguished the de-
cision of the Principal Bench in Amal Kanti Kanjilal Vs. Union of india
(OA 1124/99). The Chandigarh Bench of the Tribunal by order dated
9.7.2001 in Birbal Narang Vs. Union of India & Ors. (0OA
212/HR/2001} has followed the judgment of the Calcutta Bench in

e

- J.K: Bhattacharya's case {supra). Another order passed by the Tribunal

{Chennai Bench) dated 4.8.2000 in Bharat Postal Pensioners Forum
Vs. Union of India & Ors. (OA 937 of 1999), has also been referred to.

3. We have heard Shri Sant Lal, learned counsel! for the applicant
and Shri R.P. Aggarwal. learned counsel for the respondents and pe-
rused the records and aforesaid decisions of the Tribunal.

4. Shri Sant Lal; learned counsel has submitted a paper book for
the Full Bench and has made reference to the documents therein, copy
placed on record. One of the main contentions of Shri Sant Lal, learned
counsel is thar even after the bifurication of the Minisay of Communi-
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