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EFORE 

HE HONIBLE MR JUSTICE U. BISWAS 
E HON'LE MR! JUSTICE AMITAVA ROY 

.19.3.2006. 

Heard Mr S Choudhury, 	learned 

cou sel for tile writip titioner. 
Let the frecors be called for. 

Issue rtle. 
Mr.  H. Rahmp , 	learned ASG accepts 

noti e or behlf of 	l the respondents. 

AsI praj'ed fb , 	the 	matter 	be 	listed 

alo wIth 	V'P(C) o.2125/2000 and other 

con ectd mEtts.  
•0 

N 

T 

/ 

sd/-r. Bisws 
E/ 	A. Roy 	 / Judge  

J udge 
/. P. Dtd.  

Vienio No. 	DRC 

ço 	forwmrded for infr1ri'tiOfl 	nd eessry action to: 

1. 'The Union of India through the cietarY to the GOvt.Of 

India 	neprtmeflt of Expenditure,k I'iinistry of Personnel, 

NeW Delhi. 
2, The Controller General of AccOutsIiniSttY of Finance 0  

Deprtffieflt of ExpenditUr€. 	k Nya l3hWan, New Lelhi. 

$.The Controller of AccotS ktinis 
tytof Water Resources, 

hstri Bhjian,NeW Delhi-110001. 

4., The Chirmfl Central bter Coit ission,covt.of India 

eWR 	3hW3fl R.K.Puram,NéW Delhi-11O0€. 

5.1he Under 5ecretkr?, E8tt.IV.GOV  rhrtt of India Central- Wrter 

Commission, 30 3, SewQ 13h,-aw,-%n IK, Put rn New t3elhi-110066. 

6.1he Executive Encjineer,GQvt.0f :9ndia Central Water Commission: 

Niddle BrrhrnapUtra DiVSiOfl,CWC,C 
p]4eX, P.O. Guh(ti University 

GuwRhati7810014  
k'Central Administrative Tribun ,Guhit1 Bench,Gu4hrtL 

Through Registrar, CAT, Guwhati, Rjcjah Road, GuwRhti-78 1005. 

They are directed to send th r1evant cise records to 

this Registry. By Order 

Asstt,Regjtrit ()(s 
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CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATIBENCII 

'k. '. 

Review Application No.6 of 2005 

(In O.A.Nod36 of 2005) 

DATE OF DECISION:  

APPLICANT(S) 
Shri Tushar Kanti Paul 

• Mr J.L. Sarkár1 M. Chanda, 
Mr G.N. ChakrabortY and Mr S. Noth. 

..Ivsus- 
• 	 . 

	

Union of India & Ors. 	. 

Mr A.K. Chaudhuri, Addi. C.G.S.C. 
and Ms U. Des, Addi. C.G.S.C. 

ADVOCATE(S) FOR 
THE APPLICANT(S) 

RESPONDENT(S) 

ADVOCCATE FORTHE 
RESPONDENT(S) 

l 

TRE HON'BLE MR JUSTICE G. SIVAR4JAN, VICE CHAIRMAN 

THE HON'BLE MR LV. PRAHLADAN, ADMINISTRATIVE MEMBER 

Whether Reorters of local papers maybe allowed to 
see thejudgiflent? 

To be referred to the Reporter or not? 

Whether their Lordships wish to see the fair copy of the 

• 	Judgment? 

Whether the judgment is to be circulated to the other 

Benches? 

Judgment delivered by Hon'ble Vice-Chairman. 



F.. 
CENTRAL ADMINISTRATIVE TRIBUNAL • 	

GUWAHATI BENCh 

Review Application No.6 of 2005 

(In O.A.No 136 of 2005) 

Date of Order This the ''day of August 2005 

The Hon'blJustice Shri G. Sivarajan, Vice Chairman 

The Hon'ble Shri K V Prahiadan, Administrative Member 

Shh Tushar Kanti Paul 
Assistant Ac'counts Officer, 
OfficeoftheExeçutive Engineer, 
Central Water Commission, 
MiddieBráhmaPutra Division, 

• CWCComplex, behind Adabari Bus Stand, 
P.0- Gauhati University, 
Guwahati- 78101-4, Assam 	

Review Petitioner 

By Mvocates MrJ.L. Sarkar, Mr M. Chanda, 
MrG.N,. Chàlcraborty and MrS. Nath. 

• 	
• 4: 	 . 

L 	 "I  i r 	- versus 

1 	The Union of India, represented by the 
•Secretary to the Government of India, 

Deprtment of Expenditures 
- Ministry of Personnel, 

N64 

2The Controller General of Accounts, 
Ministry ofFinance, 
Departmeiit of Expenditure, 
Lok NayakBhaWafl, New.  Delhi 

* Ii 
3 	The Cdntrller. of Accounts, 

Ministd W ofater Resources, 
Shastri Bhawan, 
New Delhi- 110001 

2 g 

C . , The Chairman, 
• Certral.W8ter Commission, 

•.Governmefltoflfldia, 
SewaBhaWafl, 
.R.iç.Puram,NeWPelhi- 110066. 

• 	 - 
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5. 	The Unver Secretary, Estt.IV 
Government of India. 

• Centr& Water Commission, 
303, Sewa ihawan, 	 •, 
R.K. Puram,New Delhi-110066. 

• The Executive Engineer 
Governmentof India, 

• CentraiWater Commission, 
Middle Brahmaputra Division, 

• CWC Complex, behind Mabari Bus Stand. 
P.O.- Gauati University, 

• Guwahati- 781014, Assam. 	, 	 Respondents 

By Mvocates MrA.K. Chaudhuri, Md!. C.G.S.C. and 
Ms U. Des, Add!. .C.S.C. 

ORDER 

SIVARATAN. I. 

This review application is filed by the applicant in 

0.A.No.136 of 2004 which was disposed of by order dated 9.6.2005. 

2. it is the case of the applicant that the O.A. was heard on 

24.3.2005: that the orders were reserved and thereafter by relying on 

judgment dated 31.5.2005 in O.A.No.170 of 199 and connected cases 

dismssed this application by order dated 9.6.2005; that on the facts 

of the applicant's case the said decision has no application and that at 

any rate the applicant did not get an opportunity to argue the position 

considered in the judgment dated 31.5.2005. According to the 

applicant there was violation of the principles of natural justice in that 

no opportunity was afforded to the applicant to make submission 

regarding the applicbility of the judgment dated 31.5.2005 in 

OA.No.170/1999 and connected cases. it is also the case of the 

applicant that the decision rendered by this Tribunal as per order 

dated 31.5.2005 in 0.A.No.170/.1999 and connected cases is against 

J4 
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the dècisibflS of this Tribunal relied on by the applicant in his 

argument noteand that the case of the applicants are governed by the 

decision of this Tribunal rendered in the case of the apphcénthimself 
1 

in the judgment dated 12 5 1989 in G C No 105 of 1987 Itis the case 

of the applicant that this Tribunal had taken a view, in deciding the 

application 1  contrary to the decision in G C No 105/1987 

3 I 	
We have heard Mr J L Sarkar, learned counsel for the 

revieW etitióner and Ms U. Das, learned Add!. C.G.S.C. appearing on 

behalf,  of the respondents Mr J L Sarkar, on behalf of the review 

petitioner, submitted that so far as the review petitioner is concerned, 

theissue regarding admissibility of Special (Duty) Allowance -(SDA for 

short) was already decided by this Tribunal in G C No 105/1987 on 

12 5 1989 iii favour of the applicant and the said decision has become 

final He submitted that the O.A. washeard on 24 32005, that the 

applicant w m the dark egardinghe fate of the application till 

9 6 2005wh'n the judgment was pronounced and that the applicant 

did not hav anopportUnitYtO 'see the judgment dated 31 5 2005 

rndered '9.AN0 170/1999 and connected cases passed behind the m  

back of the 1applicant He submitted that there is a violation of the 

pinciples óf'natural justice. The counsel submitted that this occurred 

düétoIa mistake or an error apparent from the records. He further 

stibmitted that there is sufficient ground/cause for,  reviewing the 

judgment dated 9 6 2005 by applying the principles of Order 47 Rule 

1 of the Code of Civil Procedure in the light of the various decisions of 

the Supreme Court Counsel also pointed out that on 9 6 2005 itself 

this Tribunl had decided the case of a similarly situated person in 

o A.No 24,8o 2004 and had issued direction in favour of the applicant 
-•-. 

• ;thérein. Cdinsel submitted that this would amount to a discriminatory 
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treatment Counsel also submitted that this Tribunal had decided 0 A. 

No. 29/2003 and 124/2003 in favour of similarly situated persons to 

which one of us (Administrative Member) was a par LCounsel, 

relying on various decisions of the Supreme Court, submitted that 

some;mistake of facts and mistake of law had occurred in the 

judgment and theiefore the matter has to be reopened and 

recon sid ered 

	

4 	M U. Das, learned Add! C G S C, submitted that the 

Tribunal had 1considered all the Government oiders and the decisions 

of the Supreme Court in the common judgment dated 31 5 2005 in 

O.A.No.1•70/1999 and connected cases and the •principles stated 

therein have been applied to the facts of the present case The 

counsel submitted that there is no error apparent from the records, 

much less in circumstances for reviewing the judgment dated 

9.6.200.5 in 0.A.No 136/2004 

	

5. 	. 	We have considered the rival submissions. We flid that 

witht prior oral information to all tire counsel appearing in SDA cases, 

the Tribunal had posted the cases involviag SDA for hearing on 

22 32005, 2332005 and 2432005 O.ANo 136/2004 ws heard on 

24 32005 0A.No 170/1999 and ten other cases, which were heard 

on,  22 3 2005 and 23 3 2005 and orders reserved, were disposed of by 

a common judgment dated 31 5 2005 Since some more additional 

facts: andcircumstances are involved in 0.A.No.136/2004 and 

0.ANo248/2004, these and some other cases were disposed of by 

separate ordes on9 6 2005 and on 46er dates The submission of the 
4 	

I 

counsel for thefreview petitioner thatthe present 0 A. was heard on 

	

11 	
4 

24 32005 and the cases (0.A.No 170/1999 a n d connected cases) with 

respect to which common order dated 31 5 2005 was passed was 
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heard subsequently without riotic&or Opportunity to 'the applicant is 

fHctuolly incorrect. The learned, counsel for the applicant. Mr M. 

Chanda was aware of the fact that SDA iiiatters were taken'pfirst for 

hearing on 22.32005. In fact, the counsel had brought to our notice 

the Government. brders which were plicable occurring in$wamy's 

Compilation, of. FESRI  Part-I page 538; (Appendix-9), tating that he 

• has.also gotcases relating. to SDA,A'liich were helpful to us in 

rendering thë judgment dated .31.5.005. If the. cOunsel for the 

applicant wattd.to argue the position with regard to the ad,miibilfty 

otSDA he hd enough opportunity The counsel instead had specially 

..arg'ued the matter with reference to the earlier orders rendered in the 

casof'the applicant and he had relied on certain orders of this 

Tribunal on the admissibili€y of SDA. The contention of the counsel for 

the review petitioner 'that the applicant did' no get :  an opportunity 

while,decidin.g the.question regarding admissibility of SDA, in the 

:above circumstances, is absolutely without any'bonafid.e and against 

6 In the instant case the order dated 9.6.2005, clearly shows. 

:that' the case ut forward by the applicant based on the,order dated 

12:52989 in G.C.No.105/1987 and as per order'dated 2.1.2000 ;'in O.A. 
: 	•. 

No7/1999 were considered. In para 4 .we had observed that the said 

•de'cisions were rendered 'with reference to the Government Orders as 

itobtined at ithat. time; that, subsequently the Supreme Court had 

okén on tli:queson of admissibility of SDA& and the Government 

9tslf had issued iiarious orders on the subject and the last being one 

issuedon 29.5.2002. We had further observed that the decisions in. 

the case of the "applicant relied on by him were rendered with 

rferenceto the Government orders as it obtained then and that if 'the 
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Governmenthadmodified the earlier Government orders revising the 

criteria for grant of SDA there cannot be any doubt that the modified 

criteria would govern prospectively in the matter of grart M..SDk It 

wa further observed that for applying such modified criteria issued 

by, the Government subsequently, the decision rendered in the matter 

• •priprto such Government orders will not in any way stand in the way 

of doing so Thus, it can be seen that the case on hand was decided on 

the basis of subsequent Government orders Though the earlier orders 

pased in the case of the applicant had become final and conclusive 

between the parties the said decision will hold good- only, so long the 

execü tive orders, based on which the said decision is rendered, stand 

without any.  modification. Though the applicant has relied on various 

decisions of. this Tribunal regarding the admissibility of SDA none of 
z i  

th e'se'. 2decisions J , had considered the matter with reference to the 

• . Governrnnt der dated 29.5.2002 modifying the earlier orders. In 
I 

these circumstances we do:.  not find any reason to review, our order 
• 	 .1. 	:- 

dated 9.6.2 005 rendered in the case of.the applicant. • 	
. 	M 

• 	The contention of the applicant that a differential 

tieatment is meted out to another :similarly situated person- the 

ajplicant in O.A.No.248/2 004 it is to be noted that in that case the 

• respondents t  in Misc. Petition No.69 of 2005 stated that they will 

condei the claim of the applicants for grant; of SDA and pass fresh 

orders after considering the objections, if any, of the applicants. This 

is made in view of the pendency of a contempt petition in the case. 

Th.e.said application, in the above circumstances, was disposed of with 

directibns, to consider the claim in the light of the governing 

prInciples . stated in paras 52 and 53 of the common order in 

OANo.170/1999 and connected cases and also with reference to the 



orders in OA.Nos.23(G) of 1990 and O.A.No.105 of 1987.. There is 

absolutely no discrimination at all in doing so. The contention to the 

contrary is misconceived 

8 	However, we find that the Tribunal, while admiWng 

ccA.No.136 of 2005 had passed an interim order of stay of'the orders 

dated 13.5.2004 and 18.5.2004 (Annexures- 6 & 1) which order 

continued till the disposal of the.application. Based on the said order 

the applicant may be receiving SDA till the disposal of the O.A. We 

had in our order dated 9.6.2005 in 0.A.No.136/2004 directed the 

respondents notto recover SDA paid to the applicant upto 18.5.2004, 

i.e. the date. 6f.Annexure-7 order. In view of the interim order dated 

7.6.2004 passed in O.A.No.136/2004 and the fact that they were 

getting SDA based on the earlier order obtained from this Tribunal we 

in modification of the order dated 9.6.2005 passed in 

O.A.No.136/2004 direct the respondents not to recover any amount by 

w8y of excess payment of SDA from the applicant. 

The Review Application stands allowed to the above 

extent. 

(K. V. PRAH1ADAN) 
ADMINISTRATIVE MEMBER 

(G. SIVARAJAN) 
\/ICE-CHAIRMAN 

11'kfl 
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IN THE CENTRAL AMIN1PR1kt1VETRIB1JNAL 

p 1 GUWAHATI BENCH: GUWAHATI 

2 Reviewapplication No. _____/2005 

Arising out of O.A.No.136 of 2004. 

Shri Tusar Kanti Paul. 

Union of India & Ors. 

INDEX 

Sb Annexun 
No.  

Paiticulais Page No. 

1. Application 1-45 
2. Affidavit -46- 	I 

3. i 	1. Copy of interim order dated 07. 06.2004.  
4. 2 1  Copy of O.M dated 20.04.1987. 
5. 3 1 Copy of O.M dated 12.01.1996.  
6 4 Copy of O.M dated 29.05.2002.  
7. 
8. 

5 
6 

Copy of judgment and order dated 05.10.2001. 
i Copy of impugned judgment dated 09.06.2005.  

9. 7 Copy of judgment and order dated 09.06.05 in 
 

O.A._No._248/04.  
10. 8 Copy of order of High Court dated 21.03.01.  
11. 9 Copy of judgment dated 19.12.2000.  

1 	10 
11 

Copy of judgment of Supreme Court dtd 15.11.02 
Copy of written statement in O.A. No. 7/99. 

9 

14, 12 Copy of judgment dated 02.11.2000. 1 
15. 	13 Copy of judgment dated 14.05.2004.  
1& 
17. 

14 
15 

Copy,  of judgment dated 27.10.98. 
Copy of judgment dated 17.02.99. .- 9Y 

18. 16 Copy of judgment dated 26.07.99.  
19. i 	17 Copy of judgment dated 27.02.2004. 1 f&3 
20. 1 	18 Copy of judgment dated 18.02.2004. . 	,..jb 
2t 

 
1 	19 

20 
CopY of judgment dated 10.08.2002. 
Copy_of judgment dated 07.09.95. 

1 O- ( & 
fl 6 

 1 	21 Copy of order dated 06.09.2000 passed by Full 
Bench. 

Filed by: 

Date: 	 Advocate. 
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IN THE CENTRAL ADMiNISTRATIVE TRIBUNAL 

GUWAHATI BENCH: GUWAHATI 

Review application No. 	j2005 

Arising out of O.A.No.136 of 2004. 

In the matter of: 

Tusar Kanti Paul. 

-Vs- 
• 	 Union of India and, others.. 

-And- 

, 	In the matter of:- 	 V  

An application' under Section 22(3) (if) of 

the Athnjnjstratjve Tribunals Act, 1985 

read with the CENTRAL 

. 	. 	ADMThJ1STPMJVE 	TRIBUNAL 

V.  (PROClDURJ) RULES, 1987 framed 

under the Adnthjstratire Tribunals Act, 

1985. . V  

V 	 . 	 -And-  

In the matter of:- 	 V  

Original Application No. 136 of 2004 

	

V ' 

	 (Tusar Kant! Paul -Vs-. Union of India 
V 	 and Others.) 

Shri Tusar Kant! Paul. 
Assistant Accounts Officer. 
Office of the Executive Engineer, 

V 	 V 	
V 	

Central water Canirnjssjon, 	V 

Middle 8rahmaputra Division, 
V 	 CWC, Complex, behind Adabari Bus 

stand. 
P.0- Gauhati University, 
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Guwahati-781014, Assam. 

----Applicant/Review 
petitioner. 

-Vs- 	- 

The Union of India, 
• Represented by the Seaetary to the 
Government of India, 
Dept. of Expenditure 
Ministry of Finance, New Delhi. 

The Controllei General of Accounts 
Ministry of Finance, 
Dept. of Expenditure, 
Lok Nayak Bhawan, New Delhi. 

The Controller of Accounts, 
Ministry of Water Resources, 
Shastri Bhawan, New Delhi- 110001. 

The Chairman, 	- 
Central Water Commission, 
Govt. of India, 
Sewa Bhawan, 
R.K. Purain, New Delhi- 110066. 

The Under Secretary, Esstt, IV. 
Government of India, 
Central Water Commission, 
303, Sewa Bhawan, 
R.K.Purain, 
New Delhi- 110066. 

The Executive Engineer, 
Govt. of India, 

6 	 Central water Commission, 
Middle Brabniaputra Division, 
CwC, Complex, behind Adabari Bus 
stand. 
P.0- Gauhati University, 

Guwabati-781014, .Assam. 

Respondents. 

!1 
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The above named review petitioner 

Most Respectfully Sheweth:- 

That the applicant review petitioner seeks review to the order dated 

09.06.200assed in the original application no. 136/2004 dismissing the 

said application filed by the applicant/review petitioner under, Section 19 

of the Administrative Tribunals Act, 1985. 

That the applicant/review petitioner being highly aggrieved with the 

order of ..:continuation of Special Duty Allowance issued on 

03.09.2002 (Annexure-V of O.A) and impugned order dated 13.05.2004 

(Annexure- VI of the O.A) and also against the order dated 18.05.2004, 

whereby recovery of S.D.A has been proposed w.e.f 6.10.2001 in violation 

of judgment and order dated 12.05.1989 passed in G.0 no. 10/87 and also 

in violation of subsequent judgment and order dated 02.11.2000 passed in. 

O.A No. 7/99 which were decided in favour of applicant/review 

petitioner declaring entitlement of S.D.A. The aforesaid original 

application which is registered as O.A No. 136/2004 was ified on 

03.06.2004 before the Hon'hle Tribunal and Hon'hle Tribunal was pleased 

to admit the said original application on 7.6.2004, while adniitting the said 

O.A. The Tribunal was pleased to stay the operation of the impugned 

order of disconnuation as well as order of proposing recovery of S.D.A 

passed by the respondents. 

In view of the interim order passed by the learned Tribinal on 

7.6.2004, the respondents contimed to pay Sfl.A to the review appiican 

till filing of the review application. 

(A Copy of the interim order dated 07.06.2004 is enclosed for the 

perusal of the Hon'ble Court as Annexure- 1.). 

That your applicant/review applicant initially approached this Hon'ble 

Tribunal claiming for entitlement of S.D.A in his favour in terms of the 
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O.M dated 14.12.83, 01.12.88 issued by the Govt. of India, Ministry of 

Finance by filing G.0 No. 105/87. The said original application was 

contested by the respondents U.O.l. However, the G.C. No. 105/87 was 

decided by the Learned Tribunal on 12.05.1989 directing the respndents 

to grant S.D.A I.o the present applicant, in G.0 No. 105/87 the following 

contention or arguments advanced on behalf of the respondents, U.0.1 

regarding entitlement of S.D.A, in fact recorded in para 3 of the judgment 

auid order dated 12.05.1989. The relevant judgment'of para 3 are quoted 

below: - 

"3. The aplicaUon has been contested by the respondents. It is the 

main contention of the respondents that the applicants, merely on 

the mertionin their appointment letters that they would have All 

India Transfer Liability, are not entitled to get Special (Duty) 

allowance. According to the respondents, All India transfer liability 

has got to be determined by applying the test of recruitment zone, 

promotion zone etc. as clarified by. the Govt. of India, Ministry of 

Finance, Deptt. Of Expenditure by its O.M dated 20.04.1987. It is the 

version of the respondents that the fact whether a particular official 

is actually transferred outside the zone of recruitment would be the 

guiding factor for granting Special(Duty) allowance". 

It is quite clear from the contention of the respondent that the 

respondents U.O.I relied upon the O.M dated 20.04.1987 issued by the 

Govt. of India, Ministry of Finance. The contentiol?  of OM dated 

20.04.1987 is exactly similar to the subsequent O.M dated 12.01.1996 

issued by the Govt. of India, Dept. of Expenditure, Ministry of Finance. 

After the pronouncement of the judgment dated 20.09.1994 passed by the 

Hon'blc Supreme Court in Civil appeal no. 3251/1993 in the case of U:O.I 

and others -Vs- S. Vijay Kumar and others. Where the Hon'ble Supreme 

Court upheld the submission of the Govt. of India that Central Goyt. 

civilian employees who have all India transfer liability are entitled to the 
11 
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grant of S.D.A on being posted to any station in the N.E. Region from 

outside the region and S.D.A would not be payable merely because dause 

of the appointment order relating to all India transfer liability. The 

relevant portion of O.M dated 20.4.1987, 12.01.1996 and O.M dated 

29.05.2002 are quoled below respectiely for perusal of the Hon'ble 

Tribunal. 

NO.20014/3/83-E.JV 
GOVlRNMkNT OF INDIA 

Ministry of Finance 
Department of Expenditure 

New Delhi, the 20th April, 1987. 

OFFICE MEMORANDUM 

Subject:- 	Allowances and facffiues for civilian employees of the central 
Government serving in the states and Union territories 'of North-
eastern Region and A & N. islands and Lakshadweep - 
improvement thereof. 

/ 

The undersigned is directed to refer to para 1(iii) of Ministry of 
Finance, department of expenditure O.M No. 20014/3/83-E.IV dated 14 1h  
December 1983 as amended vide office memorandum of even number dated 
29.10,1986 on the above subject, which is reproduced below:- 

I.(iii) "Special (Duty) Allowance" 

Central Government civilian employees who have all India 
Transfex liability will be granted a special (duty) allowance at the 
rate of 25% of basic pay ceiling of Rs. 400/- per month on posting to 
any station in the North Eastern Region. Special (Dut y) Allowance 
will be in addition to any special pay and/or Deputation (Dut y) 
Allowance already being drawn subject to the condition that the 
total of such Special (Duty) Allowance plus special pay/Deputation 
(Duty) allowance will not exceed Rs. 400/- p.m. Special Allowance 
like special compensatory (remote locality) allowance, construction 
allowance and Project Allowance will be drawn separately." 

2. 	Instances have been brought to the notice of this Ministry where special 

(duty) allowance has been allowed to Central Government employees 



serving in Northeastern Region without the fulfillment of the condition of 

all India Transfer Liability. This is against the spirit, of the orders on the 

subject. For the purpose of sanctioning special (duty) allowance, the all 

India transfer liability of the members of any service/cadre of incumbents 

of any posts/group of posEs has [0 be determined by applying tests of 

recruitment zone, promotion zone etc. i.e whethei recruitment to the 

service/cadre/posts has been made on all Iidia zone of promotion. based 

on common seniority for the service/cadre/ posts as a whole. Mere clause 

in the appointment order (as is done in the case of almost all posts in the 

Central Secretariat etc.) to anywhere in India does not make him eliible 

for the grant of special (duty) allowance. 

3. 	Financial advisors of the administrative miuistiies/ department are 

requested to review all such cases where special (duty) allowances has 

been sanctioned to the Central Government employees serving in the 

various offices including those of autonomous organizations located in the 

North East Region which are under Administrative control of their 

Ministries/Departments. 

(A. N.SINHA) 
DIRECTOR(EG) 
TELE; 3011819 

To, 	. 
Financial advisors of all Ministries/Departments. 

12.01.1996 
F. No. 11(5)/97-E.11 (B) 
Government of India 
Ministry of Finance 

Department of Expenditure 
* * 

New Delhi, dated the 291h  May, 2002 

OFFICE MEMORANDUM 
Subject:- 	Special Duty Allowai-tce for civifian employees of the Central 

* 	Government serving in the state and Union territories of North 
Eastern Region induding Sikkini 

6 

0 
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The undersigned is directed to refer to this Department's OM nU. 
20014/3/83-E.1V dated 14.12.1983 and 20.4.1987 read with OM No. 
20014/16/86-E.IV/E.11 (B) dated 1.12.88 and OM no. 11(3)/95 
E.IL(B) dated 12.1.1996 on the subject mentioned above. 

Certain incentives were granted to Central Government employees 

posted in NE Region \ide OM dated 14.12.1983. Special Duty 

allowance (SDA) is one of the incentives granted to the Central 

Government employees having "All ladia Transfer liability". The 

necessary clarification for determining the AltIndia Transfer Liabffity 

• 	was issued vide OM dated 20.04.1987, laying down that the All India 

• 	Transfer liability of the members of any service/cadre or incumbents 

• of any post/group of posts has to be determined by applying the tests 

of recruitment zone, promotion zone etc. i.e. whether recruitment to 

service/cadre/post has been made on All India basis and whether. 

promotion is also done on the basis of an All India Commoii seniority 

list for the service/cadre/post as a whole. A mere clause in the 

appointment letter to the effect that the person concerned is liable to be 

transferred am' where in India, did not make him eligible for grant of 

Special Duty Allowance. 

Some employees working in NE region who were not eligible for grant 

of Special Duty allowance in accordance with the orders issued from 

time to time agitated the issue of payment of special Duty allowance to 

them before CAT, Guwahati Bench and in certain cases CAT upheld 

the prayer for employees.. The Central Government filed appeals 

against CAT orders which have been decided by Supreme Court of 

India in favour of UOI. . The Hon'ble Supreme Court in judgment 

delivered on 20109.94 (in civil appeal no. 3251 of 1993 in the case of 

UOI and Ors v/s Sh. S.Vijoya Kuinar and ors) have upheld the 

submissions of the Government of India that CentraF Government 

civilian employees who have All India Transfer Liability are entitled 

- 
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are entitled to the grant of Special duty allowance on being posted to 

any station in the North Eastern Region from outside the region and 

special Duty Allowance would not be payable merely because of a 

dause in the appointment order relating to AU India Transfer Liability. 

In a recent appeal filed by Telecom Depaitment (Civil Appeal No. 

7000 of 2001-arising out of SLP No. 5455 of 1999)w Supreme Court 

India has ordered on 5.10.2001 that this appeal is covered by the 

judgutent of this court in the case of UOI and Others vs. 

S.Vijovkumar and othets freported as 1994 (supp.3) SCC, 6491 and 

followed in the case of UOI and Ors Vs Executive ofuiceis 

Association Group 'C' F1995 (Supp.1)SCC.771. Therefore this appeal 

is to be allowed in favour of the UOL The Hon'ble Supreme Court 

further ordered that whatever aitount has be en paid to the 

employees by way of SDA will not in any event, be recovered from 

them inspite of the fact that the appeal has been allowed. 

In view of the aforesaid ludguients, the criteria for payment of 

SpecIal Dut-y Allowance as upheld by the Supreme Court, is 

reiterated as under:- 

"The special duty allowance shall be admissible to central 

Goverrnnent employees having all India transfer liability 

on posting to North Eastern region (including sikkim) 

from outside the region." 

All cases for grant of Special Duty allowance including those 

of all India service officers may be regulated strictly in accordance 

with the above mentioned criteria. 

All the Ministries/Departments etc. are requested to keep the above 

instructions in view for strict compliance. Further, as per direction of 

Hon'ble Supreme Court, it has also been decided that- 



k 
9 .  
'V 

(1) 	The amount already paid on account of Special Duty 

Allowance to the ineligible persons not qualifying the 

• criteria mentioned in 5 above on or before 5.102001, which is 

the date of judgment of Supreme Court, will be waived.  
However, - recovries if any, already made need not be 
refunded. 

The amount paId on accrnnt of Special Duty Allowance to 

ineligible persons after 5.10.2001 will he recovered. 

7. These orders will be applicable mu.ftis mutandis for regulating the 
claims of Islands Special (Duty) Allowance, which is payable on the 

analogy of Spedal (Duty) Allowance to Central Government Civilian 

employees serving in the Andaman and Nicobar and Lakshndwep 
Groups of Islands. 

8. in the application to employees of Indian Audit and Accounts 

Department, these orders issuein consultation with the Comptroller.  
and Auditor General of India. 

(N.P.Singh) 

Under Secretary to the Government of 
India. 

All Ministries/Departments of the Goverim -ient of India, etc. 
Copy (with spare copies) to C &AG, UPSC etc. as per standard 
endorsement 

On a mere reading of all the O.M right from 20.04.1987 to 

29.05.2002, the cont ntion of all the clarificatory orders are exactly same as 

12.1.1996 and there is nothing special in the O.M dated 29.05.2002 in fict 

the judgment of The Hon'ble Supreme Court passed in S. Vijay  Kuinar's 
• case which is subsequently followed in civil appeal no. 7000/2001 which 

is evident from para 5 of the O.M dated 29.05.2002. It is stated as follows, 
• 	the relevant portion. of the para 5 is quoted blow:- 
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• 	Ills, quite dear from the above, that O.M dated 29.05.2002 of the 

judgment passed in Supreme Court in civil appeal no 7000/2001 have 

allowed the appeal of U.O.I. following the earlier the decision rendered by 

the Supreme Court in S. Vijay Kwniir's case. The judgmenl of the Civil 

Appeal No. 7000/2001 is also quoted below for perusal of the Hon'ble 

Tribunal. 

IN THE SUPREME COURT OF INDIA 

CIVIL APPEALATE JURISDICTION 

CIVIL APPEAL NO. 7000 OF 2001 

(Arising out of S.T..P<C) Nc. 5455 of 1999) 

Union of India and another. 	. ............Appellants. 

-Versus- 

National Union of Telecom Engineering 
Employees, uüon and others 	 Respondents. 

ORDER 

Leave granted. 

it is stated onieha1f of the respondents that this appeal of the 

Union of India is covered by the judgment of this Court in the case of 

Union of India and Ors. - Vs- S. Vijaykumar & Ors reported in 1994 

(Supp.3) SCC 649 and followed in the case of Union of India & Ors Vs. 

Executive Officer's Association Group 'C' 1995 (Supp. 1) SCC, 757. 

Therefore, this appeal is to be allowed in favour of the Union of India. it is 

ordered accordingly. 

It is, however, made clear that when this appeal came up for 

admission on 13.01.2000 the learned Solicitor General had given an 

undertaking that whatever amount has been paid to the respondents by ; 

way of special duty allowancewill noç in any case or event be .ecordcd 



from them. It is on this assurance the delay was condoned. It is made dear 

that the Union of India shall not be enLitled to recover any amouni paid, as 

special duty allowance inspite of the fact that this appeal has been 

allowed. 

New Delhi 	 • Sd,- 
N. SANTOSH HEDGE 

October 05,2001 
	

Sd/ 

PSG.BALAKRISHNAN 

On a mere reading . of the judgment of the Hon'ble Supreme Court 

in Civil Appeal No. 7000/2001 it appears that the Hon'ble Supreme cou.rt 

simply followe.d the earlier judgment passed in S. Vijay Kumar's case 

while allowing the Civil Appeal No. 7000/2001 preferred by the Union of 

India and thereafter the office memorandum dated 29.05.2002 was issued 

by the Govt. of India, Minis of Finaflce reiterating the criteria laid down 

in O.M dated 20.04.1987 and 12.01.1996. Therefore contention of the 

learned Tribunal that as per the revised/changed criteria laid down in 

O.M dated 29.05.2002 was not there, while other two judgmenLs i.e. 

judgment dated 12.05.1989 (in O.A. No. 105/87 and judgment in O.A. No. 

7/99 were passed on 2.11.000, therefore, error apparent on the face of the 

records. The whole ccntention of the learned Tribunal is contrary to the 

records and on- that score alone the judgment is liable to be reviewed. 

(Copy of the O.M dated 20.04.1987, 12.01.1996, 29.05.2002 and 

judgment and order dated 5.10.2001 are enclosed herewith for 

perusal of Hon'ble Tribunal and marked as Annexure 2. 3.4 and5 

respectively) 

4. 	That your applicant/review applicant further beg to say that case was 

• 	argued by the counsels of the parties way back on 24.3.2005 and after 

• hearing the parties Hon'ble tribunal was pleased to reserve the judgment. 

S .  
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However. Lu the meanwhile this FIon'ble Tribunal in a bunch f 

cases including O.A. 170/99 decided the question of admissibility of FSC, 

however, in the said judgment this Hon'ble Tribunal also dealt with the 

q ues Lion of adinissibffitv of SDA although there were no pleading or 

prayer on the question of grant of SL)A, moreover, there was no argument 

made by the Counsel of the parties regarding admissibility of WA. The 

learned Tribunal of its own framed certain guidelines regarding 

entitlement of SDA relating to the resident of NE Region as well on the 

question of recovery df SDA made to the ineligible persons without 

considerirkg the series of judgments pronounced by this learned Tribunal 

on the question of açln-iissibffity and question of recovery of SDA, 

therefore, the said judgment dated 31.05.2005 is a judgment per incurium 

- and it has no relevancv in the case of the present applicant. 

It is surprised to note that the Learned Tribunal has relied on a 

judgment' of this Hon'ble Tribunal which was delivered on 31.05.2005 in 

O.A No. -107/99 and connected cases behind the back of the applicant 

without providing any reasonable opportunity to the applicant. The 

applicant is not at all aware the principle which was laid down on 

31.05.2005 in (IA No.170/99 on the question of admissihilit ofS.flA. It is 

a settled principle of law that a subsequent judgment which was delivered 

after the order reserved 'by the learned tribunal in the instant case of the 

applicant cannot he relied on without providing any oppothinity to the 

applicant and on that score alon< the judgment and order datcd 09.06.2005 

passed in O.,A no..136/'93.004 is liable to be reviewed. 

A Copy of the impugited judgment and order dated 9.6.2005 is 

enclosed herewith for perusal of Hon'ble Tribunal as Annexure- 6. 

5. That your review applicant carefully gone through the judgment and order 

dated 31.5.2005 passed in 0A No. 170/99 and connected cases and more 

b 
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particularly the Para 52 and 53 which has been relied on by the learned 

tribunal while rejecting the claim for grant of S.D.A to the applicant but it 

appears that those para 52 and 53 has no relevancy at all with the contention 

raised by the review applicant in his original application. The relevant 

portion of para 52 and 53 is quoted below: - 

52. The position as it obtained on 5.10.2001 by virtue of the 

Supreme Court decisions and the Government orders can be 

sunirnarized thus; 

Special Duty, Allowance is admissible to Central 

Government employees having All India Transfer liability 

on posting to North Eastern Region from outside the region. 

By virtue of the cabinet clarification mentioned earlier, an 

employee belonging to North Eastern Region and 

subsequently posted to outside NE Region if he is 

transferred to N.E. Region he will also be entitled to grant of 

SDA provided he is also having promotional avenues based 

on a common All India seniority and All India Transfer 

liability. This will be the position in the case of residents of 

North Eastern Region originally recruited from outside the 

region and later transferred to North Eastern Region by 

virtue of the All India Transfer liability provided the 

promotions are also based on All India Common Seniority. 

53. 	Further,. payment of SDA, if any made to ineligible persons 

till 5.10.2001 will be waived." 

it is quite clear from para 52 that the learned Tribunal dealt regarding 

the entitlement of S.D.A of a resident belonging to N.E Region who 

initially recruited in the N.E Region having all India transfer liability 

based on a clarffication issued by the Cabinet Secretariat in order no. 

20/12/99-E.A.I-1798 daled 2.5.2000 and in para 53 the learned tribunal 
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had dealt with the question of recovery based on O.M dated 29.5.2002 

issued by the Govt. of India, Ministry of finance, but grounds raised by 

the review applicant regarding his entitlement for S.D.A are quite 

different and has no relevancy with the Contention made in para 52 and 53 

of the judgment and order dated 31.5.2005 passed in O.A. No 170/9. 

6. 	That it is stated that in O.A. No. 248/2004 (Shri S.K: Das & Ors. -Vs- U.OJ 

& Ors.) also has been decided by the sanie Division Bench of learned 
Tribunal on 09.06.05, wherein among the applicants of O.A. No. 248/04 

one Smti. 'T. Shongwan, Senior Accountant also belong to the same 

depirtnient of Govt. of India, department of expenditure, Ministry of 

Finance, like the present review applicant. The O.A. No, 136/2004 (TX. 
Paul -Vs-.'U.Qj & Ors.) and the other O.A. No. 248/04 (Shri S.K. Das & 

Ors. -Vs- U.O.J & Ors.), where Smti. T. Shongwan also one of the 

applicant were heard together oi 2403.2005, points involved in both the 

Original Application are exactly same and similar. Be it stated that Smti. T. 

Shongvtran and Shri T.K. Paul were applicants in O.A. No. 105/87 which 

were decided on 12.05.1989. However, subsequently .Sniti. T. Shongwan 

was transferred to the Pay and Accounts Office, Central Excise and 

Customs, Shillong and the review applicant was ultimately transferred to 

the office of the Executive Engineer, CWC, Guwahatj. However, CGA are 
the controlling Authority of Srnti. T. Shongran as well as of the review 

• applicant. But surprisingly in O.A. No: 248/2004 while disposing the case 

of those applicant by the leaned Tribunal also directed the respondents to 

take into consideration the dismissal of the Special Leave Petition b y  the 
• 	Hon'ble Supreme Court which was preferred by the respondents Union of 

• 	India agathst the O.A. No. 23 (0)11990. Therefore, it appears that learned 

Tribunal treated similar drcunistanced employee in a different manner 
.1 

while the case of O.A. No. 248/04 has been disposed of with the further 

direction to consider the case of those applicants by the Respondents, 

whereas, in the insiant case of the review appikant is similarly 
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circumstanced has been dismissed quoting the reference of para 52 and 53 

of the judgment dated 31.05.05 and as a result the review applicant is 
meted out with a differential action in the hands of learned Tribunal and 
the judicial disciplinary does not call for such an action when the 

employees are siiinilarlv circwnsLanced and on that score alone the 
judgment and order dated 09.06.05 passed in O.A. No. 136/04 is liable to 
be reviewed. 

(A copy of the judgment and order dated 09.06.05 in O.A. No. 

248/04 is enclosed hereto for perusal of Hon'ble Tribunal and 
marked as Annexure') 

7. 	That it is stated that some of the applicants of O.A. No. 105/87 were also 
effected by way of discontinuation of SDA following an impugned order 

passed by the Controller of Accounts ,on 04.0399 and also by the 

consequential order dated 15.03.99 whereby those applicants who were 

drawing SDA by virtue of the judgment and order dated 12.05.89 but the 

SDA was discontinued following the clarificatory drders subsequentiv 
issued on 12.01.1996 by the Govt. of India, Department of Expenditure, 
Ministry of Finance in such a compelling circumstances those applicants 

approached before this learned Tribunal through O.A. No. 107/99, the 

case was contested by the official respondents, however, the Division 

Bench of this learned Tribunal rendered its judgment dated 19.12.2000 in 

O.A. No. 107/99 wherein learned Tribunal held that in the absence of any 

challenge of the judgment passed by the learned Tribunal it has attained 

finality even assuming the same is wrong and on that ground alone the 

said Original Application was allowed. However, the respondents Union 

of India being dissatisfied with the judgmeht and order dated 19.12.2000 

preferred writ petition beforc the Shillong Bench of the Hon'blc Caulmti 

High Court initially stay was granted by the Hon'ble High (court in W.P. 

(C) No. 34 (SH)/2001 but the Division Bench thereafter considering the 

lu 

/ 
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nature of the case vacated the stay order initially passed in W.P (C) No. 34 

(SH)/2001 on 21.03.2001. 

It is reIevnt to mention here that th contention of Union of India 

in the said writ petition that after the Vijay Kumar, judgment pronounced 

by the Hon'ble Supreme Court on the question of admissibility of SDA the 

Central. Govt. employees having all india transfer liability but initially 

recruited in NER is not entitled to SDA and the SDA is admissible only on 

posting from outside the region to N.E Region. But the Hon'bie High 

Court considering all those aspects of the matter regarding grant of SDA 

vacated the stay order initially passed by the Hon'ble High Court. 

Therefore, it is evidently dear that those revised guidelines cannot help 

Union of India for denying the benefit of SDA to the applicants in O.A. 

No. 105/87. Be it stated that original Memrandum dated 14.12.1983 is 

still in force and the same was time to time simply extended, therefore, 

any darificatory memorandum issued by the Govt. of India following the 

snbsequent judgment of Hon'ble Supreme Court cannot take away the 

benefit of SDA from the review applicant or from the other applicants of 

O.A. No.105/87, the said writ petition before the Hon'ble High Court is 

still pending. 

(Copy of the order of Hon'hle High Court passed on 21.03.01 and 

• 	judgment dated 19.12.2000 passed in O.A. No. 107/99 are enclosed 

herewith for perusal of Hon'ble Tribunal and marked as Annexure-

• 	 8 and9 respectively). 

8. 	That your review applicant further beg to say that this learned Tribunal in 

a similar fact and situation decided an Original Application No. 80/90 

directing the respondents to grant Special Duty Allowance to the 

members of the Income Tax, Gazetted Services Association belonging to 

NE Region. The Respondents Union of India being aggrieved with the 

judgment and order dated as indicated above, preferred a wiit petition 

before the Hon'ble High Court which is still pending before the Hon'ble 

1. 
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Cauhati High Court, during tendency of the writ petition when the 

mailer came up before the Hon'ble High Court, the Hon'ble High Courl 

expressed the view that until and unless the said Original Application is 

set aside by the Hon'ble Suprethe Court there is a least possibility of 

interference by the Hon'ble High Court on hearing the same Union of 

india preferred a Special Leave Petition challenging the judgment and 

order dated 20.03.1993 in O.A No. 15/92 in O.A. No. 80/90. The Hon'ble 

Supreme Court however dismissed the SLP on the ground of delay on 

15.11.2002, in this connection it may be stated that the revised criteria laid 

down on 12.01.1996 or on 29.05.2002 therefore absolutely has no effect in 

the cases relating to payment of SDA where judgment has attained 

- 	 finality. 

(A copy of the judgment. of Hon'bie Supreme Court passed on 

15.11.02 is enclosed herewith for perusal of the Learned Tribunal 

and marked as Annexure- 10). 

9. 	That it is stated that decision of the learned Tribunal more particularly in 

para 4, 5and 6 wherein it is held that the time when two decisions were 

rendered by the learned Tribunal i.e on 12.5.1989 and the other rendered 

on 2.11.2000 in G.C. No 105/87 and O.A No. 7/99, resctivdy the 

circular dated 29.5.2002 was not available at that point of time, the 

relevant portion of judgment dated 9.6.2005 in O,A,No 136 of 2005 of para 

4 and para 5 are quoted below:- 

"4. 	...............Subsequently the Supreme Court had spoken on the 

question of adinissibffity of SDA and the Government itself had issued 

various Government orders and the last being one issued on 29.5.2002. 

This Bench had considered the question of admissibility of SDA in a 

batch of cases O.A. No. 170/99 and connected cases and rendered 

judgment on 31.5.2005 after elaborately considering all the relevant 

) 

S 
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Government orders and'the decisions of the Supreme Court. The legal 

position was summarized thus in para 52 and 53 of the said j udgmenL 

"52. The position as it obtained on 5.10.2001 by 

virtue of the Supreme Court decisions and the 

Government orders can be summarized thus: 

Special Duty Allowance is admissible to 

Central Government employees having, All 

India Transfer liahffity on posting to North- 

Eastern Region from outside the region. By 

virtue, of the Cabinet clarffication mentioned 

earlier, an employee belonging to North 
• 	

Eastern Region and subsequently posted to 

outside N.E. Region if he is retransferred to 

* N.E. Region he will also be entitled to grant 

SDA provided he is also having pronotional 

• avenues based on a common All India 

seniority and all India Transfer liability. This 

will be the position in the case of residents of 

North Eastern Rgion originally recruited from 

• outside the region and later transferred to 

North Eastern Region by virtue the All India 

Transfer Liabffity provided the promotions are 

- also based on an All India Common Seniority. 

53. Further, payment of .  SDA,, if any nude 

to ineligible 'persthis till 5.10.2001 will be 

waived". 

"5. Here it must be noted that the office memorandum F.No. 11(5)97-E 

11(B) dated 29.5.2002 was also considered. It would appear from the 

averments in the written statement that the applicant was initially 

posted in the north eastern region and continued as such till date. 

U 
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The applicant also belonging to this Region. The case of the 

applicant 	in such drcun's1.ances would not fall within the 

governing principle stated in para 52 of the common judgment 

extracted above. However, the payment of SDA made till 3.10.2001 

cannot be recovered as noted in para 53 of the common judgment". 

The Hon'ble Tribunal has passed the impugned judgment mainly 

relying on the subsequent. judgment passed by the Hon'ble Supreme 

Court on the question of admissibilIty of S.D.A, and those Govt. orders 

referred above on the basis of subsequent judgment of Supreme Court 

were not available at the time when, two cases of the applicant were 

allowed. The above decision of the learned Tribunal is contrary to the 

records and error apparent on the face of the records. The respondents 

U.O.I has raised their objection regarding entitlement of S.D.A in case of 

review applicant by fifing a detailed written statement in O.A. No. 7/99, 

where it was contended by the respondents U.O.I. That in view of the of 

the judicial pronouncement by the Apex Court in the Civil Appeal No. 

3251/93 and 3034/94, the review applicant is not entitled to paymentof 

S.D.A w.e.f 21.9.94 and it was also contended that in terms of clarificatory 

order dated 12.1.1996 issued by the Govt. of India, Ministry of Finance. 
L 	

4M 

The review applicant is no more entitled to 	of S.D.A. the 

relevant portion of para 1 of the written statements in O.A No. 7/99 are 

quoted below:- 

"Written statement 

The humble respondents submit their written statement as follows:- 

1. That with regard to the statements made in para 1,2 and 3 of the 

application the respondents beg to offer no comments save and 

except that the applicant is not eligible for the allowance under 

the extent G.I.orders M.O.F O.M 11(3). 95-E-ll(B) dated 12.01.96) 

and the judicial pronouncement of the Apex Court in the Civil 

Appeal No. 3251 of 1993 and No. 3034 of 1995." 



/ 

20 

In view of such a factual position the impugned judgment dated 

09.06.2005 passed in O.A. No. 136/2004 is contrary and erroneous on the 

terms of the order itself and as such the impugned judgment and order is 

liable to be reviewed. The contention of the learned tribunal that whiJ.e 

judgment dated 2.11.2000 in O.A No. 7/99 was passed there was no Govt. 

order or Supreme Court judgment were available is totally wrong on the 

face of the order. Therefore, it is a fit case for review of the judgment order 

dated 9.6.2005. 

(A Copy of the written statement of O.A. No. 7/99 is enclosed for 

perusal of the Learned Tribunal as Annexure-li). 

10. 	That it stated that the Learned Tribunal while passing the impugned 

judgment and order dated 9.6.2005 in O.A. No. 7A9.9 did not take into 

consideration the other, judgment' of the coordinating bench passed 

recently on the 4uestion of admissibility of S.D.A in a sinii]ar facts 

situations where the learned Administrative 'member is also a party to 

those judgments and more particularly when O.M dated 29.5.2002 was 

very much argued before the Learned Tribunal which is evident from the 

written statement of O..no 124/2003 Shri R.bhattaijee-vs- U.O.l and 

Others) and in O.A No. 29/2003 Shri T).Saikia -vs- U.O.T and Others) as 

stated that in O.Ano 124/2003 the O.M dated 29.5.2002 and O.M dated 

2.5.2000 was annexed as annexure R-11 and R-9 in the written statement - 

and a contention was raised to that effect in Para (i), j),  ('k), (1) of para 3 

but inspite of those argument the coordinating bench has allowed the 

'original application of O.A. No 29 of 2003, and O.A. No. 124/2003 i.e 

Annexure-8, judgment dated 14.5.2004 of O.A. 	- 

Therefore it appears the Learned Tribunal totally failed to take 

Into notice the Judgment of the coordinating Bench where Hon'ble 

Administrative Member is also a party. It is pertinent to mention here that 

I 	 the O.M 2/5/2000 and O.M' dated 29.5.2002 were also argued, in the 
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similar cases as stated above. Therefore, on that score alone the impugned 

judgment dated 9.6.2005 passed in O.A. No. 136/2004 deserves to be 

reviewed. 

The applicant urges to produce the written statement filed by the 

respondents U,O.I in O.A No. 124/2003 at the time of hearing of review 

application. 

	

11. 	That it is stated that the Learned Tribunal while passin,g the impugned 

judgment dated 9.6.2005 totally failed to record the detailed arguments 

advanced by the learned counsel of the applicant and the judgment of the 

coordinating Benches as well as the Supreme Court on the issue of 

attaining finality in fact neither discussed nor recorded in the argument. 

The learned Tribunal ought to have ppointcd. the ratio decidendi of the 

judgment of the Apex Court referred by the applicant at the time of 

hearing. But iinforthnately not single judgment of the Apex Court was 

discussed and since the learned Tribunal passed the judgment of the Apex 

Court on the same issue. Therefore, it is a fit case for review of the 

impugned judgment dated 9.6.2005. 

The applicant again 'relying on following judgment of the 

coordinating division benches, full bench and the judgment of Hon'ble 

Supreme Court, the ratio of which are exactly same, in the instant case of 

the review applicant. 

5LNo. Date, of Judgment 	O.A 	Bench and name of party 

02.11.2000 	7/99 	Div. Bench, C.A.T. Cuwahati. 
T.K.PauI -vs- U.O.l and Others. 

14.5.2004 	29/2003 	Div. Bench, c.A.T; Guwahati. 
R.Bhattacharjee -vs- U.O.I and 
Ors. 

14,5.2004 	124/2003 	Div. Bench, C.A.T, Guwahati. 
D.Saikia -vs- U.OJ and Ors. 

11 
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27.10.1998 189/1996 -Do- 

26.7.1999 5/ 2000 Madras Bench in case of 
T.K. Ramamur thy arid others 

-Vs- 
U.O.I and Others. 

Reported in Swamy's news May 
issue. 

27.2.2004 Jaipur Bench in the case of 
Sitaram Parekh and others. 

U.O.l and others. 

6.9.2000 1732/98 Full Bench of C.A.T, Hydrahad. 
P.Venkata Rao and Others. 

-Vs-. 
Department 	. 	 of 
Telecommunication New Delhi 
and Others. 

18.11.1998 Civil appeal Reported in 1999(1), SCC-273 
No. 1874/84.. V.S. Charati 

-Vs-. 
H.N.Jarnadar. 

06.05.1999 Civil Appeal Reported in 1999(4), SCC- 434 
No. 198/1995 Vallapally Plantation Pvt. Ltd. 

-Vs- 
State of Kerala. 

18.02.2004 O.A. 180 and S.Ra.mamuxthy and Sons. 
189 to 190 of -Vs- 

• 	 . 2003 Union of India, Ministry of 
• Defence, New Delhi and Others. 

17.02.1999' O.A; No. 103 of E.S,I corporation employees 
1996 union, N.E. Region 

-Vs- 
Union of India and Others. 

10.03.2002 WP© No. Union of India and others. 
2004/2001 -Vs- 

Shri Jasiniuddin Ahmed and Ors. 

7.7.1995 Civil Appeal No. Union of India 
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8208-8213 arising 	-Vs- 
out of SLP Nos. 	' Geological Survey of India 
12450-55792 	Employees Association 

and others. 

On a mere perusal of the above decisions it is evident that the law 

laid down by the Hon'ble Tribunal by its order dated 9.6.2005 in O.A. No. 

136/2004, but the same are contrary to the ratio laid down by the above 

• noted cases by the coordinating division benches of C.A.T, Full Bench of 

C.A.T and of SuFeme  Court as such the aforesaid judgment dated 

9.6.2005 are liable to be reviewed. 

Copies of the aforesaid judgments dated 2.11.2000, 14.5.03, 27,10.98, 

17.2.991 26.7.99, 27.2.04, 18.2.04, 10.3.02 and 7.9.95 are endosed as 

Annexure- 12, 13, 14, 15, 160,  17, 18, 19 and 20 respectively. 

12. 	That it is stated that the Judgthent and order, dated 31.05.2005 passed in 

- 	O.A No. 170/99 on the question of admissibility of S.D.A to the civifian 

central Govt. employees serving in N.E. Region is per incuriurn and the 

question involved in the instant case has not been dealt in any manner by 

the Learned tribunal in the judgment dated 31.05.2005. It is pertinent to 

mention here that in the batch of cases induding O.A. No. 170/99 in fact 

there was no pleading or prayer for giant of S.D.A and there was no 

pleading or prayer regarding grant of S..D.A' and there was no occasions 

arises either on the part of the U0.I or on the part of the applicants to 

make any submissions/arguments on the question of admissibility of 

S.D.A. Therefore the law laid down by the learned Tribunal on the 

question of admissibility as well as on the question of recovery of S.flA is 

per incuriurn since the learned Tribunal did not take into consideration 

the large numbers of Judgments of the coordinating benches passed 

'earlier, some of which are already confirmed by the Hon'ble High Court. 

in the impugned judgment and order dated 9.6.2005 passed in O.A. No. 

136/04, the Learned Tribunal while rejecting the claim of the review 

aprlicant for further a-rant of' S.D.A also cdven liberty to the Resi,ondents 
C, 	 .-, 	 ., 	 - 



Union of India to make recovery w.e.f 19.05.2004. It is pertinent to 

mention here that the applicant has received S.D.A till May, 2005. In this 

connection it may ftirther be stated that a coordinating bench of this 

Hon'ble Tribunal particularly in O.A. No. 266/03, 115/03 and also in O.A 
No. 405/05 dealt with the question of recovery of S.D.A, wherein the 

learned Tribunal considered the judgment of Apex Court in the case of Sri 

S. Vijay Kuniar -Vs- U.O.I and also in Executive officers case as well as the 

dedsiohs rendered in Civil Appeal No. 7000/01 i.e. in the case of national 

Union of Te].ecom Engineering Employees Union including the office 

memorandums dated 29.05.2002 issued by the Govt. of India, M±nistr y  of 
Finmce, wherein these learned Tribunal held that the respondents are not 

entitled to make any recovery even after 5.10.2001 onwards of the 

payment of S.D.A has already been made to any of the ineligible civilian 

employees, in view of the categorical order passed by the Hon'ble 

Supreme Court on the question of recovery. It is ought to be mention here 

that the ON dated 29.05.2002 is an executive order issued by the Govt. of 

India after the judgment delitered by the Hon'ble Supreme Court in Civil 

Appeal No. 7000/01, Wherein the, Hon'ble Supreme Court held that the 

payment already made to the ineligible persons the same cannot be 

recovered, whereas, the payment of S.D.A, is made to the review applicant 

following the interim order passed by the Hon'ble Tribunal. As such 

question of recovery as ordered by the learned Tribunal is contrary to the 

hiw laid down by the coordinating Division bench of this Hon'hle 

Tribunal in the judgment referred above. 

Hence the judgment and order dated• 9.6.2005 is liable to be 

reviewed by the Hon'ble Tribunal. 

13. 	That it is stated that when a decision rendered by any court of law and the 

said ratio ran exactly counter to the other decisions of the coordinating 

bench then the said judgments is liable to be reviewed because the same 

may effect a large number of cases on the question involved in the said 
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decisions. it is pertinent to, mention here that although an attempt is made 

by the learned Tribunal to distinguish the judgments rendered in 105/87 

as well as in O.A. No. 7/99, but at the same time the learned Tribunal 

failed to consider other decisions exactl y  on the same issue rendered by 

coordinating Division Bench of this learned Tribunal, more particularly in 

O.A. No. 29/2003 (L). Saikia -Vs- U.0.1 and Others) as well as in O.A. No 

124/2003 (R. Bhattachaiiee -Vs- 13.0.1 and Others), which was a part of 

the record of the proceeding. Be it stated that the judgment of O.A. no. 

29/2003 as well as in O.A. No 124/03 are delivered by the coordinating 

division bench where the present, }{on'ble Member (Adniinistrati.ve) is 

also a party to the said judgment. It is pertinent to mention here that the 

0.M dated 29.5.2005 issued by the Govt. of India, Ministry of Finance was 

also argued by the respondents U.o.i; while judgment dated 14.05.2004 

was delivered. But surprisingly no attempt is made to distinguish the 

aforesaid judgments by this learned Tribunal while passing this 

impugned judgment dated 9.6.2005. 

The Hon'ble Supreme Court in the case of Commissioner of sales 

Tax, J & K and others -Vs- Pine Chemicals Ltd. And ors. reported in 

1995(1) SCC, 58 has dealt with the occasion when a judgment could be 

reviewed. The relevant portion of the paragraph 10 is quoted below: - 

"It is, however, interesting to notice that when the above two 

decisions were brought to the.notice of the Bench, it referred 

to the ratio of the said decisions but neither followed it nor 

made any attempt to distinguish it but proceed to make it a 

basis for their decision notwithstanding the fact that the said 

ratio ran exactly counter to the one adopted by the Bench. The 

two decisions did' not certainly support the interpretation 

adopted in the judgment under review. On the contrary, they, 

and particular the decision, in Indian Aluminum, militated 

against the said interpretation. It is for this reason, coupled 
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with the fact that the interpretation placed in the judgments 

under review on Section 8(2-A) may affect a large number of 

cases all over the country, that we agreed to re examine the 

issue, which we would not have agreed to ordinarily". 

The Hon'ble Supreme Court while dealt with the question of 

review the following views was expressed in the case of Lily Thomas - - 

Ys- U.O.I and others, reported in 2000 (6), 5CC, 224, the portion of the 

relevant paragraph are quoted below; - 

"52. The dictionary meaning of the word "review" is "the act of 

looking, offer something again with a view to correction or 

improvement". It cannot be denied that thereview is the creation 

of it statue. This Court in Pate! Nurshi Thakershi v. 

Pradyuniausinghji Ariunsing/zji held that the power of review is 

•  not an inherent power. It must be conferred by law either 

specifically or by necessary implication. The review is also not an 

appeal in diguise. it cannot be denied that justice is a virtue 

rhich transcend's all 'barriers and the rules or procedures or 

technicalities of law cannot stand in the way of administration of 

justice. Law has t bend before justice. If the court finds that the 

error pointed out in review petition was under a mistake and the 

earlier, judgment would not have been passed but for erroneous 

assumption which in fact did not exist and its perpetration shall 

result in a niiscaniage of justice nothing would preclude the 

court from rectifying the error. This Court in S. Nagaraj V. State 

of Karnataka held (SCC pp.619-20, para 19). 

" 19. Review literally and even judicially means re-

examination or reconsideration. Basic philosophy inherent 

in it is the universal acceptance of human fallibility. Yet in 

the realm of law of courts and the statues lean strongly in 

favour of finality of decision legally carved out to correct 
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accidentaj mistakes or miscarriage of justice. Even when 
there was no statutory provision and no rules were framed 

by the highest court indicating the circumstances in' which 

it could rectify its miscarriage of justice. In Rcifa Prithwi 
• Chand lal Chottdhut~q V. Sukhraj Rai the court observed 

that even though no rules had been framed permitting the 

highest court o review ,  its order yet it was available on the 
limited and narrow ground developed by the Privy 

Council and the House of Lord& The Court approved the ,  
principle laid down by the• Privy Council in Rajunder 
Na rain Rae V. Bijai Govind Sing/i that an order made by 
the court was final and could not be altered. 

/ 

. nevertheless, if by misprision in embodying the 
judgments, error have been inoduced, these courts possess, by 
common law, the same power which the courts of record and statue 
have of rectifying the mistakes which have crept in ......The House 

of Lords exercises a similar power of rectifying mistakes made in 

drawfrtg up its own Judgments, and this Court must possess the 

same authority. The Lords have however gone a step further, and 

have corrected mistakes introduces through inadvertence in the 

details of judgments; or have supplied manifest defects in order to 

eiiable the decrees to be enforced, or have added explanatory 
matter, or have reconciled inconsistencies." 

54. --------1. Application for review of judgment
-  (1) Any person 

considering himself aggrieved- 
(a) 	by a decree o order from which an appeal is allowed, but 

from which no appeal has been preferred. 
(h) By a decree or order from which no appeal is allowed, or 
(c) 	By a decision on a reference froni a Court of Small Causes, 
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and who, from the discovery of new and important matter or 

evidence which, after the exercise of due diligence, was not wiLhjn 

his knowledge or could not be produced by at the time when the 

decree was passed or order made, or on account of some mistake or 

error apparent on the lace of the record, or for any sufficient reason, 

desires to obtain a review of the decree passed or order made 

against him, may apply for a review of judgment to the court which 

passed the decree or made the order." 

In the instant case of the review applicant in fact filed for 

reviewing the inconsistencies with a view for Correction of the same. It 

is needless to mention here that the impugned judgment and order is 

contmry to the law laid down in the series of cases by the coordinating 

Division Bench as well as by the Full ,Bench and the judgment laid 

down by the Hon'ble Supreme Court in this regard, the learned 
• 	 Tribunal in the impugned judgment held that revised or changed 

principle has been laid down folloving the decision rendered 

Hon'ble Supreme Court. Then also the revised criteria or changed 

policy is not applicable in the instant case of the review applicant and 

this is the law laid down by the various Division Benches of the CAT, 

Full Bench of CAT as well as by the Hon'ble Supreme Court. 

In all the judgment the Division Bench as well as on the identical 

question of law the coordinating division bench of C.A.T, 1uJ.1 Bench of 

C.A.T as well as Hon'ble Supreme has held that when a decision of a 

Tribunal or high court is subsequently reversed by the Apex Court and in 
the absence of challenge the earlier judgment, the law laid down by the 
Hon'ble Supreme Court in the subsequent cases has no effect in the 

judgment Which remain unchallenged in view of the fact that previous 

judgment has attained finalil-v. Here it is ought to be mention here that 

revised guideline if any issued following the subsequent judgment of 

Hon'ble Supreme Court on the question of adniissibthtv of S. D.A in the 
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following judgment of S. Vijoy kumar -Vs- U.OJ as well as the following 

decision rendered by the Hon'ble Supreme Court in civil appeal no. 7000 

of 20U1 in fact got no effect in the case of review applicant as held by the 

Learned Tribunal. The impugned judgment is in sharp contrast with the 

judgment of the coordinating Division Bench as well as full bench of the 

learned tribunal. The Full t3eñch of learned Tribunal contended in the case 

of P. Venkatarao and other -Vs- Director General of Telecornmunicdtion 

and others when a Division Bench of the Hydrabad Bench of this Tribunal 

has referred the following question to the full bench. The relevant portion 

of the said judgment is quoted below:- 

"when an employee who had received certain benefits in view of 

filing an original application in the Tribunal and either no appeal 

is preferred or appeal preferred has been rejected by the Supreme 

Court, whether the benefits accrued to the applicant can be 

annulled by a later decision of the Supreme Court in a similar 

case"4 

The Full Bench answered the question in the negative. It was observed at 

paragraph 14 as tinder: 

aforesaid decision of the Supreme Court in the case of R. 

Swaminathan (supra) can apply only prospectively. The same 

cannot be made applicable to unsettle the settled issue which 

iave become final between the parties. If parties are permitted to 

resile from settled issues which have become final between them, 

it would go against judicial discipline. Apart from principle of 

finality which attaches to every us between the parties, partits 

are also governed by the principle of res judicata as enshrined in 

Section 11 of the Code of Civil Procedure. Though aforesaid 

provision may not strictly he applicable to the Tribunal, 

provision analogues to res judicata will certainly apply. In the 

circumstances, we have no hesitation in holding that it is not 



30 

open to the respondents to reopen seffied issues and claim refund 

of the amount paid over to the applicants under the judgment of 

the Tribunal which have become final between the parties 
emphasis supplied)." 

In view of the Full Bench Decision (supr4, which is binding on 

us, it has to he held that the respondents cannot take away the benefit 

accrued to the applicant puisuant to the decision of this Tribunal, dated 

28.07.1993. It is an admitted position that the respondents had not 

challenged the decision of this Tribunal dated 28.07.1993 before the 

Supreme Court and the decision has attained finality between the 

parties. It is not open to the respondents to re-open the settled issue and 

make reccveiy of the amount paid to the applicant in view of the 
judgment of this Tribunal, 

in view of the aforesaid law laid down by the Hon'ble full bench of 

this Tribunal, the view taken by this 14onh1e tribunal in the impugned 

judgment and order dated 9.6.2005 passed in O.A no. 136/2004, is totally 

wrong and contrary to the law laid down by this Hon'ble Full Bench of 

this Tribunal. Hence review of the impugned judgment dated 09.06.2005 is 

necessary for correction of the same. The learned Tribunal has proceeded 

on a Wrong notion and the interpretation as well as the view taken in the 

judgment are inconsistent with the judgment referred in the preceding 

paragraph, More particularly in paragraph No. 10, wherein it is held that 

revised/changed policy if any laid down due to subsequent judgment of 

the Hon'bie Supreme Court but the same has got no effect when a 

previous judgment has already attained finality. By the O.M dated 

29.5.2002 in fact reiterated a similar set of guidelines which were issued 

earlier in the O.M dated 12.01.1996 by the Govt. of India, Ministry of 

Finance. Therefore, the view of the learned tribunal i.e. revised changed 
policy ,  has been adopted by the Govt. of India after the Apex Court 

judgment in Civil Appeal No. 7000/2001 is totally wrong but the 
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guideline of O.M dated 12.01.96 has been reiterated in the O.M dated 

29.5.2002. Hence, the impugned judgment is liable to be reviewed. The 

impugned decision rendered by this 1-i on'ble Tribunal in judgment and 

order dated 9.6.2005 cannot ran contrary to the decision of the other 

coordina ling bench on the same subject matter. Moreover, the view is also 

contrary to the ratio laid down by the Hon'ble Iufl bench of the Tribunal 

in the case of V.S. Charathi -Vs- H.N. Jamandar reported in 1999(1) SCC, 

273 as well as in the case of Vallapally Plantations Pvt. Ltd. -Vs- State of 

Kerala reported in 1994 (4) 5CC, 434 also held that once a judgment has 

attained finality the same cannot be reopen 'following a decision of the 

Apex Court passed subsequently reversing the earlier judgment on a 

different case in the same subject matter. But the learned Tribunal 

wrongly interpreted the said law holding that Govt. is entitled to change 

the policy following the subsequent decision of the Apex court. But failed 

to appreciate the law laid down by the Apex Court itself that the said 

revised policy is not applicable when a judgment attained. finality and the 

O.M dated 14.12.1983 is still in frce which is the basic source for grant of 
• SA, the O.M dated 20.4.198?, 12.01.1996 and 29.05.2000 are the office 

• memorandum issued by the Go'rt. of India which are clarifica tory in 

nature as such those office memorandun absolutely has no effect in the 

case of the review applicant. 

Moreover, review is also maintainable in view of the judgment 

rendered by the Hon'ble Supreme Court in the case of K.G. Derasari 

and another -Vs- U.O.l and others, reported in 2001 (10) SCC, 496, 

wherein it is held that review is permissible when a decision is 

rendered by the learned Tribunal without noticing a decision of the 

.lfon'hle Supreme Court in this regard for the instant case, decision laid 
down by the Apex court in the case of V.S. Charathi as well as in the 
case of Vallapally plantations pvt. Ltd. has not been considered by the 

learned Tribunal. As such review application is maintainable. The 
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relevant portion of the law laid down in the case of K.G. Derasari and 

another -Vs- U.O.l and Othei are quoted below;- 

/ 	 "7. Having considered the rival submissions at the Bar, we have 

no hesitation to come to the conclusion that the Tribunal was not 

entitled in a contempt proceeding, to consider the legality of its 

earlier order which has reached finality not being assailed or 

annulled by a competent forum. If the Tribunal has not looked 

into any previous decision of this Court which is the law of the 

land and by which it was bound, the remedy available to the 

aggrieved person was to file an application for review. 

Admittedly, no review application was filed before the Tribunal. 

In an application for contempt, the Tribunal was only concerned 

with the question whether the earlier decision has reached its 

finality and whether the same has been complied with or not. It 

would not be permissible for a Tribunal or. court to examine the 

correctness of the earlier decision which has not been assailed, 

and reveie its earlier decision". 

In view,  of the clear findings of the Apex Court and also in the view 

of the full bench judgment the law laid down in the impugned judgment 

of the Hon'ble Tribunal runs exactly contrary and as such in order to 

reconcile the inconsistency review of the impugned order passed on 

9.6.2005 is absolutely necessary inorder to maintain the judicial discipiire 

and also in order to prevent miscarriage of justice. 

The applicant urge to produce all the judgment referred above at 

the time of hearing of the review application. 

A copy of the Judgment and order dated 06.09.2000 in O.A. No. 

1732 of 1998 passed by the Fu1l Bench (Hyderabad) of CAT is 

encloed hereto for perusal of Hon'ble Tribunal as Annexttre- 21. 
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• . 14. 	That it is a fit case for the Hon'ble Tribunal to review the impugned 

judgment and order dated ,9.6.2005 passed in O.A No. 136/2004, otherwise 

it will be a miscarriage of justice. In this connection it may be stated that 

• out of the 12 applicants of O.A. No. 105/87, 4 applicants has already 

retired on superannuaLion and 1 has rendered resignaLion but all the 6 

other' applicants are now receiving payment of S.D.A. However, in the 

case of R. Bhattacharjee and Sri RDutta Choudhury, the respondents 

U.O.l preferred two Writ petition against, the judgment and order passed 

by the learned Tribunal throuh the writ petitions namely WI' (C) No. 

7027,104 (U.O.I and others .-Vs- .R.Bhattacharjee and others.) is pending 

before the Hon'ble Gauhati High Court and the other writ petition is 

• 	pending before the Shillong bench. of Gauhati High Court, which was 

• 	registered as WP (C) No. 34 (SH),/2001. But in the case of W.P (C) No. 34 

SH)/2001 initially stay was granted by the Hon'ble High Court. But the 

same was vacated subsequently on 23.1.2001 considering the nature of the 

case. Even the Principal Bench while admitting W.P (C) No. 7027/2004 did 

not pass any stay order considering the nature of the case and as a result 

even Shri R. Bhattacharjee and R. Dutta Choudhury and ors. are getting 

S.D.A following the judgment and order dated 12.5.1989 passed in O.A. 

No. 105/87 as such review applicant cannot be discriminated by the 

learned tribunal because he is similarly situated like Shri RBhattacharjee, 

R. Dutta Choudhury, D.Saikia and. others in the matter of grant of S:D.A 

• since applicants is similarly situated like the persons referred aboe he 

cannot be meted out with differential treatment that too in the hands of 

• judiciary. The O.M dated 29.05. 2002 considered Jy this Tribunal in O.A. 

No. 29/2003 and also 124/2003 but thereafter allowed both applications 

by the learned Tribunal. 

The detailed particulars of the persons who are still in service and 

the applicants in O.A. No, 105/87 furnished hereunder:- 

(1) R. Dutta Choudhur. 

p 
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2) R. Sonowaj 
R. Bhattachaiiee. 
Smti. Marry Blanca Kharshing. 
Srnti. T.Sonowaj 

All the above persons are still receiving S.D.A folloving the 

judgments subsequently passed by this learned Tribunal holding that 

once earlier judgment has attained finality the same cannot be reopened. 

following a subs e4uent judgment of the Apex Court reversing the law laid 

down by the Tribunal in the judgment which attained finality. Hence it is 

a fit case for review of the judgment and order dated 09.06.2005. 

15. 	That this application is made honafide and for the ends of justice. 

GROUNDS FOR REVIEW 

For that the decisions rendered by the Learned Tribunal in the inipiigned 

judgment and order dated 9.6.2005 are exacth contrary to the decisIons 

and ratio laid down by the coordinating division benches judginmt 

rendered on 2.11.2000 in O.A. No. 7/99, 14.5.2004 in O.A. No. 2912003, 

14.5.2004 in O.A. No. 124/2003, 27.10.1998 in O.A. No. 189/1996, 26.7.1999 

• in O.A. No. 5/2000, 27.2.2004 in O.A. No. 10/2004,6.9.2000 of full bench 
of CAT, Hydrabad in O.A. No. 1732/98, 18.11.1998 of Civil Appeal No. 

1874/84, 6.5.1999 of Civil Appeal No. 198/1995, 18.2.2004 in O.A. No. 180 

and 189 to 190 of 2003. And the interpretation adopted by the learned 

Tribunal in the impugned judgment of review in fact ni.ffitated against the 

interpreting rendered by the coordinating division bench, FuJi bench of 

CAT as well as by the decision rendered by the Hon'ble Supreme Court in 
the judgment referred above. 

2. 	
For that the view taken by the learned Tribunal in the impugned 

judgment and order dated 9.6.2005 contending that while judgment• 

passed on 12.5.1989 in O.A. No. 105/87 and also on 2.11.2000 passed in 

I 
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O.A no 7/99 the changed/revised policy contained in the O.M dated 

29.5.2002 issued by the GovL of India following the decision of Civil 

appeal no. 7000/2001 was not available, the said view of the learned 

tribunal is not correct. Wiereas in the O.M dated 29.5.2002 the guidelines 

laid down in the O.M daLed 12.01.1996 after the judgment of S.Vijoy 

Kuniar by the Hon' ble Supreme Court simply "reiterated". The O.M dated 

12.1.1996 and 29.5.2002 has been considered by this learned Tribunal 

while passed judgment and order dated 2.11.2000 in O.A. No. 7/99 as well 

as Judgment in O.A No. 29/2003 and O.A No 124/2003 delivered on 

14.5.2004 and even thereafter those applications were allowed by the 

learned Tribunal where facts and circumstances are exactly similar as such 

the view adopted by the learned Tribunal in the impugned judgment 

dated 9.6.2005 runs exactly counter to the dedsion rendered in the 

aforesaid judgments as well as the ratio laid down by the other 

coordinating benches of C.A,T, full bench of C.A.T and also by the Apex 

Court. 

For that the view adopted by the learned Tribunal in the impugned 

judgments and order dated 9.6.2005 to the extent that the Govt. is at 

liberty to change or revised its policy regarding grant of a particular 

allowances and as such modified order passed on 29.05.2002 cannot be 

faulted which is contrary to the ratio laid down by the Hon'bie full bench 

of C.A.T in its judgment and order dated 6.9.2000 in O.A. No. 1732/98 in 

the case of P. Venkata Rao and others -Vs- flept. of Telecommunication, 

N. Dcliii and others. 

For that the O.M dated 29.5.2002 is not modified order containing revised 

changed policy regarding the question of admissibility of S.D.A as held by 

the learned Tribunal in the impugned order dated 9.6.2005 rather the 

guidelines contained in O.M dated 12.1.96 earlier issued by the Govt. of 

India, Ministry of Finance is simply "Reiterated" as evident from 

I.1 
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paragraph 5 of the aforesaid O.A, but the O.M dated 12.1.1996 has been 

argued by the. respondents U.OJ in earlier O.A No. 7/99 preferred by the 

review applicant. As such the coordinating division bench has no 

jurisdiction to overrule the judgment laid down by the earlier division 

bench without referring the same to the fuJi bench as held by the Hon'ble 

Supreme Court in the case of Gopalbaricthu Biswal -vs- Krishna Chandra 

Mohant and others reported in 199 (4) SCC, 447. 

5. 	For that even the modified or revised policy on the cjuestion of 

adniissibjljtv of SDA issued by the Govt. of India, Ministry of Finance 

following the O.M dated 12.1.1996, which was "reitemted" in O.M dated 

• 29.5.2002, after the judgment of the Supreme Court in S. Vijoy Kumar's 

case, as well as in the civil' appeal No. 7000/2001 cannot be made 

applicable as held .by the all coordinating division benches Of CAT, full 
bench of CAT as well as by the Hon'hle supreme Couft in series of cases, 

number of judgments and order referred in paragraph 10 of the review 

application. As such decision of the learned Tribunal rendered in the 

impugned judgment dated 9.6.2005 in O.A. No. 136/04 exactly ran 

counter to the series of decision indicated above. 

For that a decision of a coordinating division bench cannot ran exactly 

counter as adopted by the learned tribunal in the impugned judgment and 

order dated 9.6. 2005 on the contrary the dedsjbn in O.A. Nos. 7/99, 29/03, 

124/03, 139/96, 5/2000, 10/04, O.A 180, 189 to 190 of 2003, 103/96 and the 

full bench decision rendered in O.A. No 1732/98 in fact milited against the 

said interpretation rendered in the thipuned judgments. 

For that O.M dated 29.5.2002 cannot be treated as a modified or revised 

policy for grant of S.D.A as held by the lerned Tribunal in the impugned 

judgment and order dated 29.5.2002, but O.M dated 14.12.1983, 

clarificatory order dated 20.4.11987 and O.M dated 12.01.1996 simply 
"reiterated" in the O.M dated 29.5:2002. Hence, the view adopted by the 



learned. Tribunal that O.M dated 29.5.2002 was not available when 

judgment and order dated 12.5.1989 passed in O.A. No. 105/87 as well as 

judgment dated 2.11.2000 passed in O.A. No. 7/99 is factually not correct 

and as such error apparent is evident on the face of the impugned order 

dated 9.6.2005. Hence, review peliLion is maintainable for correction of the 

view adopted by the learned Tribunal which ran counter to the series of' 

decision rendered by the coordinating division bench and fuJi bench of 

C.A.T. on the same issue. * 

For that the coordinating division bench while passed the judgment and 

order dated 14.5.2005 in Q.A. No. 29/03 and also in the O.A no. 124/03,. 

the learned Member (Administration) while sitting on the division bench 

has considered the O.M dated 29.05,2002, which was argued by the 

respondents U.O.I but the Hon'ble division bench inducting the present 

learned Member (administration) rejected the contention of the 11.0.1 

which were advanced on the pretext of issu.ance of the O.M dated 

29.5.2002, the same would be evident from the record of the proceeding in 

the 0.A. No. 29/03 as well as in the 0.A. No. 124/03. 

For that the full bench of the C.A.T, Hydrabad in the case of P. Venkata 

Rao -Vs Director General, Department of Telecommunication in O.A. 

No 1732/98 decided on 6.9.2000 the following question has been ref ened 

to the full bench. 

When an employee who had received ceitain benefits in 

view of filing an original application in the Tribunal and 

either no appeal is prefen'ed or appeal prefend has been 

rejected by the Supreme Court whether the benefits 

accrued to the applicant can be annulled by a later decision 

of the Supreme Court in a similar case". 
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The Full Bench answered the question in negative as such the 

ratio laid down by the Learned flull Bench of C. A.T ran contrary to the 

decision rendered by the impugned judgment and order datd 9.6.2005 

and also exactly ran counter, to the decision rendered by the coordinating 

Division Bench of CAT. 

For that the judgment and order dated 31.0.2005 passed in O.A. No. 

• 170/99 has been relied on by the Hon'ble Tribunal in the impugned 

judgment and order dated 09.06.2005 behind the hack of the applicant 

without providing any reasonable opportunity. Hence the impugned 

• order is liable to be reviewed, 

For that in the batch of cases decided by the learned Tribunal on 

31.05.2005 including O.A. No. 170/99 neither there was any prayer for 

grant of S.D.A nor there was any pleading on the question of admissibility 

of S.D.A as such the facts and circumstances of the instant case has no 

relevancy at all with paragraph 52 and 53 of the judgment and order dated 

31.05.2005 passed in O.A. No. 170/99 

For that the view adopted by the learned Tribunal in the impugned 

judgment and order dated 9.6.2005 in O.A. No. 136/04 are inconsistent 

with the views adopted by the coordinating bench of the learned Tribunal 

exactly on similar issue in the O.A. No. 7/99, 29/03, 124/03, 189/96, 

103/96, as such review is liable to be made in order to reconcile the 

inconsistencies. 

For that the question involved for adjudication in the instant case of the 

eview applicant has no relevancy with the memorandum dated 2.5.2000 

as indicated in para 52 of the judgment and order dated 31.5.2005 in the 

batch of cases including O.A•• No. 170/99. 	. 	 . 
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14. 	For that thjudgment and order dated 31.5.2000 in the batch of cases 

including O.A. No. 170/99 cannot be said to be relevant since there were 

no pleading or prayers for grant of S.D.A and no argument advanced 

either by the U.O.I and others or by the applicants of those cases, rather 

those cases are absolutely meant for grant of field service concession. 

Hence the impugned order is liable to be reviewed. 

	

15, 	For that the judgment and order dated 14.5.2004 passed in O.A. No. 29/03 

and O.A. No. 124/ 03, where the present Hon'hle Member 

(Adninisttative) was also a party of the said judgment was a part of the 

record of the proceeding which was enclosed as Annexure- S in the O.A. 

No. 136/04, but the said judgment of the coordinating bench was not 

taken into cqnsideration which rans exactly counter to the decision 

rendered by the impugned judgment dated 9.6.2005 in O.A. No. 136/04. 

Hence the irnpug-ne.d order is liable to be reviewed. 

	

• 16. 	For that the O.M dated 29.5.2002 was a part of the record in O.A. No 

124/03 which enclosed as Annexure-R-11 in the written statements filed 

by the RespondeRts U.O.I and argument has been advanced by the 

respondents Union of India on the basis of G.M. dated 29.05.2002 but 

those arguments were considered by this learned Tribunal and finally 

rejected in O.A. No. 29/2003 and O.A. No. 124/03 and interalia upheld 

the contention of the applicants of those O.A. and the Hon'ble Tribunal 

was pleased to declare that those applicants are entitled to the grant of 

S.D..A in view of the facts that the earlier judgments had attained 

finality. 

17. For that the Full Bench of Hon'ble CAT, in the case of P. Venkat. Rao & 

Ois. held that when an employee who had received certain benefits in 

view of filing an Original Application in the Tribunal and either no 

Appeal is preferred or Appeal preferred has been rejected by the 

Supreme Court in that event said applicants shall continue to receive 
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the said payment or benefits following a later decision of the Supreme 

Court in a similar matter, be it stated that O.M dated 12.01.1996 and O.M 

dated 29.05.2002 are clarificatory Office Memorandum following the 

later decisions of the Hon'ble Supreme Court in similar cases of S.D.A 

as such the same has got no affect at all in the instant case of the review 

applicant. 

For that O.M dated 12.01.1996 which was reiterated in O.M dated 

29.05.2002 after pronouncement of the judgment in Civil Appeal No. 

000 of 2001 in fact reiterated the decision rendered in Vijay Kuinafs 

Case, which was very much considered by the learned Tribunal while 

passing the subsequent judgment in O.A. No. 7/1999 but the learned 

Tribunal failed to notice this aspect of the matter while passing the 

impugned judgment and order dated 9.06.2005 in OA. No. 136/04 as such 

the same is'liable to be reviewed/corrected in the light of the law laid 

down by the coordinating Benches of the CAT as well as the ratio laid 

down by the Hon'hle Full Bench of the CAT. 

For that, the review applicant as well as Shri Ramjyoti Bhattacharjee, 

applicant of O.A. No. 124/03 in fact both of them were the applicants of 

earlier O.A. No. 105/1987, similarly Shri R. Dutta Choudhury, Smti M.B 

Khaishing, Smti T. Shongwan were also applicants of O.A. 105/87 and 

those employees also approached this Hon'ble Tribunal by filing 

another application which was registered as O.A 107/99 when their 

payment of S.D.A discontinued on the same set of ground but the 

learned Tribunal allowed the said application by the judgment dated 

19.12.2000 in similar manner as it was done in the O.A. 29/2003 s well 

as in O.A. No 12412003, therefore the review applicant who is similarly 

situated cannot be discriminated on the question of admissibility of 

S.D.A but by the impugned judgment and order-dated 9.6.2005, the 

review applicant has been meted out with a differential treatment in the 

court of law as such the impugned order is lia'ble to be reviewed. 

I 
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20. For that judgment and order dated 12.5.1989 passed in O.A. No. 105/87 as 

well as the judgment and order dated 2.11.2000 passed in O.A. No. 7/99 

by this learned Tribunal declaring the entitlement of S.D.A in favour of 

the review applicant, operates as res judicata against the respondents 

TJ.O.I as per ratio laid down by the Hon'ble supreme cOurt in the case of 

Dhanvanthkumjha and Othrs -Vs- State of Gujrat reported in 2004 (8) 
SCC, 121, in view of such legal and factual position of law, the 

inconsistent view adopted by the learned Tribunal in the impugned 

judgment dated 9.6.2005 is liable to he reconciled by way of review. 

21. 	For that this Hon'ble Tribunal in O.A. No 189/96 held as follows while 

allowing exactly siniilar case of S.D.A decided on 27.101998;- 

In view of the above chtumstances the Annexure-3 O.M dated 

12-1-1996 shall not have any effect so far the present applicants 

are concerned, unless the Supreme Court reviews the order dated 

8-2-1991 passed by this Tribunal in O.A. No. 208/91. Therefore, 

we set aside the Annexure 5 order. The applicants shall continue 
to get the SDA". 

Whereas in the instant case of the review applicant even no appeal 

was preferred challenging the validity of the judgment dated 12.5.1989 as 

well as 2.11.2000 passed in O.A. No. 105,/87 and O.A. No. 7/99 

respectively, as such the O.M dated 12.1.1996 and 29.5.2002 absolutely has 

no effect in the instant case of the review application. 

22. 	For that the division bench of the learned Tribunal while allowing the 

exactly similar case of S.D.A in O.A. No 103/96 by the judgment and 

order dated 1712.1999 held as follows; - 

No SLP was filed before the Hon'ble Supreme Court against the 

order. We are therefore of the view that the order dated 28-2-1990 
in C.A. No. 130 (G) of 1989 has become final and unless it is set 

4 
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aside it will continue to be operative insofar as it relates to the 

Union applicant and its members and consequently, the 
• 

	

	 employees will continue to receive SDA in terms of the order. 

Accordingly, we are of the view that Annexure 3 order no. 43- 

A.28/15/86... EU. dated June 12th, 1996 is not sustainable. 
Therefore it is hereby set aside" 

• In view of the above categorical findings/decision of the learned 

Tribunal, the impugned judgment and order dated 9.6.2005 is liable to be 
reviewed, to reconcile the inconsistencies 

11 
23. 	For that this Hon'bk Tribunal in O.A. 29/2003 as well as in O.A. 124/2003 

exactly on the similar facts and situations held as f011ows on the question 
of grant of SDA. 

14. It is not disputed in these tWO 'CSCS that the judgment on the 
basis of which applicants have been paid SDA, department has 

gone to Hon'ble Supreme Court in an SLP and those SLPs have 

been dismised. So it is not open for this Tribunal to review the 

order passed by the Tribunal particularly so when the SLP filed 
against the order of the. Tribunal has already been dismissed by 
the Hon'ble Supreme Court. Thus, we find that the OA deserves 

to be allowed. We order that no recovery shall be affected from 

the applicant. If any amount had already been recovered 'that 

shall be refunded to the applicants and department shall 

continue to pay SDA to the applicants. Both the OAs are 
accordingly disposed of". 

Whereas in the instant case of the review applicant in fact no SLP 

was preferred, as such the inpugned judgment is liable to be reviewed in 

the light of the decision of the Full Bench referred above. 

41 
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24. 	For that in the judgment and order dated 18.2.2004 in O.A. 8/2004, the 

learned Bangalore bench of CAT repor Led in Swamy's news Augttsl 2004 

held as follows;- 

"Held: It is not the case of the Respondents that any show-cause 

notice in specific was issued to the applicants prior to making 

recoveries from the applicants pay in December, 2002 or prior to 
it. 

It is well seff led law that unless and until the judgment is 

modified, set aside or quashed by the higher Courts, remains 
binding on the Cotuts/Tribunal which pmnonced the order and 
judgments." 

In the light of the decision referred above the impugned judgments 

and order dated 96.2005 in O.A. No 136/2004 is liable to reviewed. 

	

25. 	For that the Division Bench of this learned Tribunal decided on 9.6.2005 
itself, exactly a similar original application on the question of 

admissibility of SDA in O.A. No. 248 of 2004 along with M.P no. 69 Of 

2005 (S.K.Das and others -Vs- U.O.l and others), whereas in the said 
O.A. the learned Tribunal disposed of the said O.A in a different 

manner, the nlevant portion of the order is quoted hereunder,- 

"5. In the above circumstances, accepting the submission.s of the 

learned counsel for the respondents, we direct the respondents to 

treat the case projected by the applicants in this O.A as a 

representation and to consider the same in the light of the 

governing principles stated by us in paras 52 and 53 of the 

common order in O.A. No 170/1999 and connected cases extracted 
hereinabove as also with reference to the orders in O.A23 

(G)/1990 and O.A. No. 105/1987 and to pass a reasoned order 

thereon within a period of two months from the date of receipt of 

this order. If the applicants want an oppoitunity of being heard 
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by the respondents and if any such request is made in that behalf 

by the applicants within two weeks such an opportunity must 

also he gmnted before taking a final decision in the mailer". 

Therefore, it appears that similarly situated persons have been 

treated differently on the question of admissibility of SPA by the same 

division bench of this learned Tribunal, moreover Smti T. Songwan one of 

the applicant. of O.A.248/04, in fact was also the applicant of 105/87 like 

the review applicant. 

As such impugned judgment and order dated 6.9.205 in O.A. No. 

136/2004 is liable to be reviewed. 

That your reyiew applicant has no other alternative but to 

approac1 this Tribunal for review of the impugned judgment and order 

dared 9.6,2005 passed in O.A. no 136/2004 in view of the inconsistencies: 

It is a fit case for review in view of the inconsistencies in the 

impugned judgment and order dated 9.6.2005 passed by this learned 

Tribunal. 

For that the order of recovery w,c.f 19.5.2004 passed by the learned 

Tribunal by the impugned order dated 9.6.2005 while rejecting the claim 

of SDA is also contrary to the decision reiidered by this Tribunal in O.A 

no. 405 of. 2002 decided on 13.8.2003, as well as the decision rendered by 

the Hon'ble Gauhati High Court in WP (c). No. 2004/2001 decided, on 

18.03.2002, and on that score also impugned judgment is liable is liable to 

be reviewed. 

That this review application is made bortafide, and for the ends of justice. 

Upon the premises aforesaid, it is 

humbly prayed that the Hon'ble 

Tribunal be pleased to consider this 

petition, admit the same and issue 



notice 	to 	the 	opposite 

parties/respondents to show cause as to 

why the order dated 09.06.2005 passed 

in O.A. No. 136/2004 should not be 

reviewed as prayed for in this petilion 

and cause or causes being shown and 

upon hearing the parties be pleased to 

revier the order dated 9.6.2005 passed 

in,O.A. No, 136/2004 and further be 

pleased to set aside the same and grant 

the relief as prayed for in the Original 

• 	 pphcahon with regard to the grant of 

Special Duty Allowance to the 

applicant/review petitioner and/or 

pass such other order(s) as this Hon'ble 

• 	 Tribunal may deem fit and proper. 
VA 	 -AND- 

During peaidency of the Revief 

Application the Hon'ble Tribunal be 

pleased to stay the impugned judgment 

and order dated 09.06.2005 passed in 

O.A. No. 136/2004 till disposal of the 

• 	 Review Application. 

Act for this kindness the applicant/review petitioner shall ever pray. 

11 
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AFFIDAVIT 

I, Sri Tusar Kanti Paul, Son of late Amulva Chandra Paul aged about 50 

years, Resident of Lokna.th Apartmant, Lachit Lane Bhangagarh, Guwaiiati-7, do 

hereby solemnly affirm and declare as follows: 

jo 

- 	 1 That I am the petitioner in the instant review petition and as such conversant 

with the facts and circumstances of the case and competent to swear this 

affidavit. 

2. That the statements made in paragraphs 11  S  
and 1C in the accompanying petition are true to my knowledge and those 

made in paragraphs 27 4. UA , and 11 are being matter of 

records and. true to my infomiation derived there from and the rest are my •  

humble submission before this IIon'ble Tribunal. 

And I sign this affidavit on )$ 	day of June, 2005. 

Id:tifiedfi#7 	 .. 	
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No. 11 3)1'95E. II (B) 
Government of India 
Minit.ry of Finance 

Department of Expenditure 

New Delhi. the 12th Jan 1996 

OFFICE ORDER 

Sub 	 ncial Duty Allowances for:cjvjljan anployees of the 
Central Government servIng in the States and Union 
Territories of North Eastern Region-regarding 

The under'sined is directed to refer to this Department's O.M. No. 
20014/3/83-EIV dated 14.12.1983 and 20.4.87 read with O.M. No. 
20014/16/86 E.EV/E.II(B) dated 1.12.88 on the subject mEntioned above. 

The Goverri,e,it. of India vide the above ' trentioned CAl dated 14.12.83 
granted certain irieritjves to the Central Goverrvint civilian enployees 

posted to the N.E. region. One of the incentives was r'ayment of a 

'Special Eity Allowance' .(SDA) to those who have 'All India Transfer 
Liability, 

It was clarified vide the above mentioned al dated 20.4.87 that 
for the purpose or sanctioning "special Cut y  Allojance'' the All India 
Transfer Liability of thernibers of any service/cadre or incuribents of 

any post/group of posts has to be deermjried by applying the tests of 
recruitment zone 1  promotion zone etc. i.e. whether recruitment to 
service/cadre/pLost has been made on all India basis and whetther 

promotion is also done on the basis of an all India cinnnon seniority 

list for the service/cadre/r3ost as a whole. A m're clause in the 

appointment, letter' to the effect that the person concerned is liable to 

be transferred anywhere in Irdia did not make him eligible for the 
grant of SDA. 

Some employees working in the NE Region approached the Honble 

Central Ac*uinistratjve Tribunal (CAT) (iwahati Bench) praying for the 

grant of SDA to them even thouh they were not eligible for the grant of 

this allowance. The Hon'b].e Tribunal had uphe1d the prayers of the 

petitioners as their appointment letters carried the clause of All India 

Transfer Liability and. actordingly, directed payment of SDA to them. 

In some 	iet, the di. re Lions of the Central 4jifliflistrative 

Tribunal were implemented. Meanwhile, a few Sbecial Leave Petitions 



ere filed in the Hon'ble Supreme Court by some Ministrles/Departhients 
ciainst the orders of the CAT. 

The Honble Supreme Court in their .judc,nent delivered on 20.9.94 
(in Civil app,al No. ,251 of 1993) upheld the submission of the 

Government of India that Central Goverriu'jnt civilian cnl',yes who have 

all India transfer liability are entitled to the grant of SDA, on being 

pos ted to any a tat ion in the NE Region fran outside the region and SDA 
wcu id not be payable merely because of the clause I n the appoi ntinen t 

order relating to all India Transfer Li.!hiiity. The apex'Ccurt further 

added that the grant Of this allowance only to the off ic&s transferred 

from outside the region to this region would rot be violative of the 

provisions contained In Article 14 of the Constitution as well as the 

eiai pay dcxtrine. The Hon'ble Court also directed that whatever anont 

has already been paid to the rpondentg or,  for that matter to other 
similarly si tua ted erployee3 would rot be recovered fran Vaii in so far 
as this allowance is concarned. 

In view of the above judjj,ent of the Hon'b].e Supreme Court, the 

matter has been examined in consultatiOn with the Ministry of law and 

the following decision have been taken 

i-6 	the LvncunL alrez.dy paid on account of ETA to the ineligible 

persons on or before 20.9.94 will be waived: & 

ii. 	the amount, paid. on account: of SC)A to irliciible persons 
after 20.9.94 (which also irciudea those cases in respect of 

which the llowanc wa per taini,ici to the period prior to 

20.9.94 but payments were made after this date i.e. 20.9.94) 

will be recovered. 

	

. 	All the Ministries/Departnnts etc, are requested to keep the 

above in.structions in view for strict compliance. 

In their,  appll&aLion to enployues of India 4dxt and Accounts 
:1 	 Department, these orders, issue in consulL*tion with the corrptroulernd 

Auditor General of India. 

Hindi version of this ON is enclosed. 
I 	

Sd!- xxxx•x 

(C.Balachardrán) 

Under Sacy to the Govt. of India 

All Ministries/Departments of Govt. of India, etc. 

• •.:.. 
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G.L I M.F. I  O.M. No. 11 (5)/97-E. 11(,daiI29-5-2O02" t 
lu I' ,  :;!,t; 

	

• 	. 	
. 	Spechil I)uty Allowance to clvllhm employees posted ' 

from outside the region only.  
I . 	 • 	''•'.I• 	': 	' 

The undersigned is directed to refer to this Departmcnt's 
O.M. No. 200 1413/83-E; IV, dated 14-12-1983 and 204-1987 read, 
with O.M. No. 20014/16/86-E.IV/E. 11(B),. daicd 1-12-1988 andt 
O.M. No. 11 (3)/95-E.II(B), dated 12-1-1996.(S1. Nos. 214 and 103 
of Swwny's Annua4;.1988 and, 196,respeciive!y) on the,subjcçt men-
tioned.above.,.' : ' 

S 	
. 

2. Certain incentives were granted to Central Government 
employees posted in N-E region vide OM, dated 14-124983 'Special 
Duty Allowance (SDA) is one of the incentives granted to the Central 
Government employees having "All India Transfer Liability". 'l'hc : 
necessary clarification fordctermining the All India Transfer Liability . 
was issued vide OM, dated 20-4-1987, laying down that the All India 
Tnuisfcr Liability of the members of any srvlcc/cndro or Incumbents

, 
 

of any post/group of posts has to be dctcrrnlned by :apflylng the tcsts  
Of recruitment ZOflC, promotion Zone, etc., I.e., whether recruitment to 
service/cadre/post has been made on All India basis and whether 
promotion Is also doneón the basis of an All India common seniority 
list for the scrvicc/cadi -e/post as a whole. A mere clause'in the 
nppolntmcm.lctier to the effect that the person concernccl'i liable to bo -
transferred anywhere in India, di4. nut makc.him,cllgible 1 for thc grant 
of Special Duly. Allowance,.  

:',-- 3. Some employees working in N.E. region who were not eligible 
for ,  grant of Special Duty Allowance in accordance with the orders 
issued from time to time agitated the issue of payment of Special Duty 
Allowance to them before CAT, Guwahati Bench and in certain cases 
CAT upheld the prayer of employees. The Central Government filed 

• . . ...................appealsagainst CAT orders which, have been decided by .  Supreme . 
• . .. • • Court of,1ndia in favour of UoI. The Hon'ble $uprcme Court in 

judgment delivered on 20-9.1994 in Civil Appeal No.3251 of 1993 
in the case of Uoland Others v. Sh. 5 ,V(/aya Kumar and Othcrs), 
have upheld the submissions of the Government of India that Central 

• Government civilian employees who have All India Trnnfcr Liability 
arc entitled to the grant of Special Duty Allowance bn being posted to 
any station in the North-Eastern Region from outside the rcgion and 
Special Duty Allowance would not be paynblo' merely because of a 
clauso In the nppIittmeni order relating to All India Transfer LIbIIIiy.,,, 

SN-2 

.5, 

I N  

:j 	 ,.. 
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4 In a4  recent appcal fllcd by Telecom DcparttnCflt (Civil Appeal 

No. 7000 of 2001-ariSIng out of SLP No. 5455 of 1999), Supreme Court 
of India has ordered on 5-10-2001 that thI,appCal'iS covered by theiM 
judgment of this Court, in the case of UoI and Others v. S. V:Jaya-

,kuniarand Others, .l.rcportcd es 1994 (Supp13 SCC, 649 1 nd 	iV 

followed in the, cascof UoI and'. Others .y. ixecutive'OfflcerS' :.., 

Association Group C' [1995 (Supp. 1) SCC, 751 1. Therefore, this 	.M 

appcal is to be allowed in favour of the IJol. The Hon'ble Supreme 
Court further ordered that whateveramOUnt hasP bccnt paid to the ' 
cmployccs by way of SDA will not, in any event, be rccovcred frorn 
them inspite of the fact that the appcal has been a1Lowcd. 	

ii!.O !I1I? 

,t!' 	 11 .o11 .i.o.: 

5. In view of the aforesaid judgments, the criteria for payment of. 
Special Duty Allowance, as upheld by the Supreme Court, is reiterated 

• 	as under:- 	 S  

. 	
"The Special Duty Allowance shall b admissible to Central 

- 	 . 	 --S - Alt t.4.. 	,cfpr 1 ihihitV Ofl ' 

Government employees navmg rui £iiu,a £luu.... •__ ---- i 
posting to North-EaStC1i rcgiofl 
outside the rcgIoL, 	,1It . 	:' ' 	

;jI,1'I 11 'I 

S 	 . 	

, 	 .
.. ... 

AU cascs for grant of Spccinh Dut 1  Allowance Including ilioso of, Alit . .. 

India SOrvico OflIccr* may 1 bq regulated itricily in uccprdatwo Wltl1Ub0; 

abovc-flCfltIOflCd criteria , 	 ,', 	'j 	',, 

.5 	

.5.. 	 .. 	 .... 	. 	. 	• I 	 :• 	 - 

• .5,. 6. All the MinistriCS/,DCPartmCfltS, etc., arc requested to keep, 
above Instructions In view for strict C01n1)liflflCC. ., Further,  

directIon 91 IIon'blc Suprcmo,Court. It has also bp,c ., 

(i) The amount already paid on account of Special Duty" 
Allowance 10 the ineligible persons Inot qualifying 'the' 

• 	• 	criteria mentioned in 5 . above on or before 5-10-2001,;: : 
s which is the date of judgment of the Supreme Court,WiIl 

• 

	

be waived. However, recoveries, . if any,.alreadymade't 	: 

need not be refunded - 
 

..( The amount pald on account of Special Duty AllOanCC.0 
S 	 S S 	ineligible persons after. 5-10-2001 will be recovcred. 

1 	 ., 	•1 	 ' 	 I 	 "'-? 

7. These orders will be applicable nwtatiS inutandis for regulating, 

• ': 	cclais of Islands Special (Duty) AllowanCC which ispayable on 	
' 

• " • the analogy of Special '(Duly): Allowance to qentral Go verimeflt' :th 	rn  

• 	• Civilian cmplOyCcs serving In the, Andaman. and 'Nlcobar.,afld" 	:u 

Lak.shadwcCp Groups of islands  

81n thicir application to cmploYCCS of Indian Audit 1  and 1 ACCOUfltS  

Dcpnrtmcfll. these orders Issue in consultation wIth.,tte ,çomptroIlr.. 

	

and Auditor-GCflcrUI of India. •. • 	• 	
• 	

• ,S 
	: " • - ' 
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(.)riçjinril ApplicLion No. 136 of 2004. 

Date of Order: This thee 	day ofJune, 20O5 

I (1 

 

1JONTLE MRJVTICE () SIVARAJAN,  VICE CHAIRMAN 
U IL IION'BLL MR K V PRAHL.ADANI, ADMINIS FRATIVE MEMBER 

St i Jii'ar Kanti Paul, 	 ' I  

Assist:cwl Arco,,nt:s Officer, 
- 	 ()1Eie of lite .Fxt'cu live Eu j ineer, 

Cenrai VVn(:ei- Coinmission, 
Middle Brnhrnnf)LI Ira i1)ivision, 
CWC Complex, Behind Adabari Bus Stand, 	• 
P(T).  
G1l 4 lJati.:781.0I 4, Assani. 	 ...Applicant 

By 1dVOCate Sri M.. Clu:indu 

- 	 Vrsii - 

.1. - 	 Union of I11(.lin, 
r(preselI Led by the Secretary 10 the 
C.ver,iruieiit. of India, Department of Expenditure, 
Ministry of Finance,. New Delhi. 

ve 

:. 
1'I 

'Iii• (oiiIrolJ<:*r 1(erit'rnl of ILCcouuts, 
Nun isiry of I iii iiee, I)epartinent of I.xjendfture, 
Ipli ,  f'4iynk tluu'iiuu, New t)&,IIii. 

he Cou h - o llor of AccoUnts, 
Ministry of Water Resources, 
Shasiri UIiavan, New Delhi-i 10001. 

Ii'? Cliiivan, 
Central Water Coin in ission, 
(;r:wL of J IICI in, 
Sewn 13h awn ii, 
J{K Pu raw, New Delhi 110066. 

1  The 1Jui;r Secrlary; Esit. IV 
Gv'imeui I; of hid in, 
Central Water Commission, 
:30:, SeWn J1ha'an, 
R,K.luraw, 
Ne.i, Delhi - .1 1 0066. 

The Executive Euqineer, 
Govern men I of hid in, 
(ui fiat \V utcr Court m tSlOIt 
h1ic.Idle ihaluutuaputra Division, 
CWC Complex, flehind Adabari Bus Stand, 
P.O. Gauhal University, 

7110'14, /\sSnni. 

11y ~ !'Vflss 1i.sha Dui, Addi. C.GS.0 

..Rcspondents 

4 
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Th o ap lican I is wortdrig as Assistant Accounts Offlcez in the 

OIfi.'c of the Execti Live Engineer, Central Water Comnilssion,Mjddle 

Ui ahwi1 ii f a Divii 'n at Guwalant I k fills fikJ I hic application being 

aggrieved by orders dated 13.5.2004 and 113.5.2004 Issued by the 

UndOr S'cretury, Government of india and by the Executive Engineer f 
whn ar resim-a Is No.5 and 6 respectively.' The applicant was 

qeI.tiiq Special J)uty Allowance (SDA for short) pursuant to the orders 

passed by thk Jrihi.innl in the orders dated 12.5.1989 in 

G.(J.N.1051'1907 and as per order dated 2.11.2000 in O.A.7/1999. The 

payneut of S.D1' 'as again discontinued as per the impugned 

procLdiiitjs dated 1.3.5.2004 followed by 18.5.2004 (Annexures 6 and 

7 repectively). These two orders are impugned in this application. 

The ipplican I also seeks for a (leclaralion thai: the payinentof SDA in 

of VIII5 (;(t,ii men I: or(Im's and iilo iii i.ernis (it' jti(1gmeuItf 

and i'flkN i)la.( I iii G.( j. 05/U7 and O.A.7/99 (inter i)arties). 

The rt:'spondenf:s have filed their written sl,nt:emnent referring to 

G'veri,i,iI; or(ierf; in the nmaller oh' grant of SDA and the 

'I the t1IpreIne Court and of this Tribunal where ills stated 

\ 

	

	 nut only I hose employees irrespective of their (;rades in A, B, C & D, 

who ItI II ill'(l I ii'' (Til '9 in underlined in the concerned Government 

are ''nut lei 1(0 geL SDA. ii is also slated that the amount paid 

to I:he mehgil)le enhl ) k oyeeS upto 5.10.2001 would be wthed and 

puylnen 1. made hereafter won Id be recovered, as observed by ,  the 

511111 elne Lou ri 

:i. 

 

It is st ated I hat. the ap)iicaII I is a local resul(•m I 't:i time defined 

nret of the North Eastern region, that the applicant was appointed 

iniLidiy in the North EasternRegion and he has contued to workin 
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the NJ. ieçjtlu will out any transfer to oulslde the said Region and 

hence the opji.Iis':.iitt is not entitled to grant of SDA and the amount so 

far iaid is liable to be recovered. On Ahe (uestion of inter party 

judgment phuded by the applicant ii is stated that in vieW,'9f the 
A. 

0'Ii t ( jVffUhtR:IIt; orders in implementation of the decision of 

the Supreune Cour, tue applicant is not entitled to grant of SAafter 

the said Gntei ninent orders aid that the principle of
, 
 estopel and the 

finality of jun ç; ineit t in such circumstances WOU Id not apply. 

4. 	We have considered the rival submissions on the question of 

ndmissihitil:y of S1.)A.. 'iliere are a number of Government orders and 

also decisions ot this 'tribunal and of the Supreme Court on this issue. 

Tru that; iii the case of the applicant there are two decisions of this 

Tribunal, one rendered on 12.5.1989 and the other rendered on 

2.1.1.2000 in G.CJ 105/87 and O.A.7/99 (Annexures 2 and 4 

respectively). The said decisions, it must be noted, were rendered 

with reference to the Government orders as it obtained at that time. 

Suhseq ueiil;ly the Sn Ircie Court had spoken on the question of 

adnissibility of SD\ and the Government itself had issned various 

(;overninen I: orders and the last being one ISSLI ed on 29.5.2002. This 

had c'oiisbk'red the question of admissibility of S Di\ in a bal;ch 

ol ases U,A.Nu..I 70/99 and connected cases and rendered judgment 

cii 31 ..2005 alter elaborately considering all the relevant 

mcii I: nra or; aunt time niccisions of the 5mm pr- eme Court. The legal 

poit;ioii was smi mnmiiai'i'i.ed Iii us in porn 52 and 53 of t.1u, 	id Jud(jlnenl. $ 

"52. The position as it obtained on 5.:tO.2001 by 
virtue of the Supreme Court decisions and the 
Govern mnetit orders can be SLI in inarized t.l us: 

Special Duty Allowance is admissible to 
Cmhrtt Government: employees having All India 

(2 J))p7  
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1 'ii ii sf'r liability on posting 1:o North-Eastern Region 
li)iU iiiiI,d(tO 1110 rejk.ui. By vu-tue of the Cnhlnet; 
ctrihcatioii mentioned earlier, an employee 
belonging to North Eastern Region and 
subsequently posted to outside N.E. Regionif he Is. 
rct.raiisferred to N.E1 Region he will also be entitled 
to grant of SDA provided he 'is alsohaving 
inomotionai avenues based on a common All India 
seuk?rfty and All india Transfer liability. This will be 
the position i the case of residents of North Eastern 
Ftr'qit'n originally recruited from outside the region 
and luter transferred to Nori:li Eastern Region by 
virtue of Lhe All india Transfer Liability provided the, 'H 

promotions are also based on an All India Common 
ilmi ii y 	 I  

53. Further, payment of SDA, if any made to 
ineligible persons till 5.10.2001 WilIbe waived.0  

	

5. 	Here it must be noted that the Office Memorandum 

F.No.1l(5)97-E 11(1:1) doted 29.5.2002 was also considered. It would 

aipear from the averiii.ents in the written statement that the applicant 

was iniLially pu;tcd in the North Eastern Region and continued as 

UU elate. The atiplicani also belongs to this Region. The case of 

circumstances would not fall within the 

gQVerIIiHq priin'ipto tnied in pat-n 52 of the common judgment: 

ract.ed ninive. I I wever, the l)nymeiit:  of Sl)A made till 5.10.2001 

. nnoi be recovered as noted in para 53 of the common judgment. 

' 	

6 	Now the con 1' ntiou of the applican I: is that q uestiou of 

1; of S DA was considered by lb is Bench in the two decisions 

•  mut:ioned above and decided in their favour. As already noted that 

those dec-isiom; were rendered with reference to the Government 

orlers as it obtained then. There cannot be any;dispute that the 

qiestion of grant; of SDA is a inciter, of Government policy. if the 

Gvemn men I: modified iii e earlier Government orders revising the 

u:'rist tor' (Jrau I. )t L)1\ there can not ho any doubt that: the inoditk'd 

crit:erin WOlI 1(1 (OVorI1 prospectively-in the mailer of gramit of SDi. For 

upplyincj such in o I ified criteria issued by. the Government 



- 
•1" 

/ 
I 

l'q'intJy 	the' 	 riere(l 	In 	the 	1111111cr 	prior 	CO 	siu:Ii 
A.  

Wilt not in any way stand in tie way of doing so. 
ih 	(led 	tuS ot ihtis iribunal admittedly are of the year 1989 and 

I 	
H..:.:. 	 .., 2000. 	.[hi' 	Govt.JJ)jI)eIif; 	order' dated 	29.5.2002 	and 	the 	common 

judqtnent. in 0 A I 70/i °99 and connected case; decided on the 1basis 
of I lie said ( ,ov'i ameni orders would govern the hold 	1 he decision of 
thi 	It ibutial rcid 	i 	on 23.5.2003 in a batch 	0.As of 	(0 A. 249, 316k 
342 and 367 of 2002) were with reference to the Government order 
dated 295 200 	and dedined to grant relief by way of grant of SDA to 
similarly sit.11ated 	persc.ri;. 	[lowever, the said jiiigment direct§ the 
respoudeiif,s not Lu rermer the SDA already paid. The present case, as 
already noted, purstmnni to the directions issued by this rrribunal in the 
earlk'r 1iiellI.ioil(.(l Iwo O.M the applicant was being paid SDA till the 

dale of the iulptzcjnetl 	ui-tiers he. 10.5.2004. In 	the circumstances 
while rje(:'ii1Jq 	the ehOiimi br continued 	grami I: of S.DA we direct the 

re;p ndemits nol. to reco\er SL)A paid to lime applicant Upto I U.3.2004. 

in 	lids View of the flintier we are not elnborntei.y, discussing 	the 
varioms dec1jon5 	cited 	at the bar, both 	by the counsel for the 

ficallt and Coulis(.4 h r the respondents. 

A. is disposed of as above. No order as to costs. 

CA 
— /-Je- (ia-), 

ti U true C* 

mrwa 

(.4, 1. .(;,..Ur • 	if 

(;uiI ef'ivi)I O(.) 

\o 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWHATI BENCH 

Original Application No.248 of 2004 

Misc. Petition No.69 of 2005 

And 
Contempt Petition No.8 of 2005 (In 0.A.248/2004) 

te of decision: This the 	day of June 2005 

The Hon'bleJustice S:hri G. Sivarajan, Vice-Chairman 

The Honble Shri K.V. Prahladan, Administrative Member 

Shri Sandip Kr Das, Sr. Actt. 
Shri Kalyan Brata Shome., Sr. Actt. 
Smt Kalpana Banerjee, Sr. Actt. 
Shri Kalaram Hajong, Sr. Actt. 
Smt D. Wahlang Sr. Actt. 
Shri Obisor Khongkliam, Sr. Actt. 

. Smt Jessica Nongrum, DEO 
8. Smt T. Shdngwan, Sr. Actt. 	 ......Applicants 

By Advocates Mr M. Chanda, Mr G.N. Chakraborty, 
Or S. Nath and Mr S. Choudhury. 

- versus - 

Ii. The Union of India, represented by the 
Secretary to the Government of India, 

t,\ Ministry of Finance. 

	

,, 	\ Department of Expenditure, 

	

\ 	New Delhi. 

	

1 i 'J 	j The Controller General of Accounts, 

	

': 	J Department of Expeniture, 

\ 	 ''/ Ministry of Finance, 

\. 	 Lok Nayak Bhawan, New Delhi. 

	

-..._---- 	3,. The Chief Controller of Accounts 
Central Boardof Excise and Customs, 
A.G.C.B. Building, let Floor, 
New Delhi. 

4. The Dy. Controller of Accounts, 
Office of the Dy. Cbntroller of Accounts(IA), 
Central Board of Ex6ise and Customs, 
M.S. Building (6th 'loor), Customs House, 
15/1, Strand Road, Kolkata. 

• 5. The Pay and Accounts Officer, 
Central Board of Excise and Customs, 
Ministry of Finance, 
M.G. Road, Shillong. 	 .. .....?Respondents 

By Advocate Mr A.K. Chaudhuri, Addl. C.G.S.C. 



/ir 

Seni0r Accountt/ 
The applicants 'are wokifl9 as  

perator in the o 
Data Entry O 	

ffice of the Pay and ACCOUfltS 

Qfficers 	

5i1l)ng1. MeghalaYa. 
Customs and Central Excises 

hey have filed this applCation 
5eekiflg for a declaration 

hat they are entitled to payment of Special (Duty) 

Allowan (SDA for short) in terms of o.M.s dated 
d also in 

14.12.19831 1.2.1998 and 22,12.1998 an 
	

terms of the 

udgment and order dated 28.6.1990 p

23( 	of assed in o.A.No.  

1990 and in terms of Judgment and order dated 12.5.1989 

passed in O.A.N0.boS of 1987 and also f
ollowing the order of 

the Hon'b Supreme Court passed on 20.12.1990 in SLP 

No.154451 of 1990 preferred by the Uniofl of India. They 

direction to the respondents to 
have alO sought for  
continue to pay SDA to the applicants i n terms of the 

aforesaid orders with immediate effect with arrear monetary 

: \benefit a5O. They alsO 0ought to quash the order dated 

l9.10.2004 and alsO the letters dated L5.20045 26.8.2004 

Jand 15.10.2004 as vjd ab j1t0 

/ 2. 	We 

have heard r M. Chanda iearfled counsel for the 

applicantss and Mr A.K. Chaudhu5 learned Addi. C.G.S.C. 

ppearin9 for the respon nts. Mr Chanda hasreh1 
	

on the 

order passed in 	
3 (G) of 1990 as affirmed by the 

o.A.No. 2  

Supreme Court and the order in O.A.N0.b05987 and submitted 

that the applicants are etitl 
	

to get SDA without break 

Other decisions of this Tribunal are al

n by the 
0 relied o  

counsel.  
The respondents have filed .a Misc. PetitI° 
	of 

3. 2005 in which it is stated that the respondents will 

consider the claim of the applicants for grant of SDA and 
the objectioflSl if any' 

pass a fresh order after  stated that the present 

of the appli nts. It is also  



/ 

/ 
	

:2: 

I I 
application will be treated as a representation and a 

reasoned order will be passed. Mr A.K. Chaudhuri, learned 

counsel for the respondents, on the aforesaid basis 

sbmitted that the respondents may be afforded an 

opportunity to consider the claim of the applicants at the 

first instance and to pass a reasoned order. 

4.We had occasion to consider the question regarding 

t 

h 

 e admissibility to SDA to Central Government Civilian 

employees working in the North Eastern Regionin our common 

judgment and order dated 31,5.2005 in 0.A.No.170 of 1999 and 

connected cases. AFter elaborate discussion of the decisions 

of this Tribunal and the decisions of the Supreme Court, we 

hve summarised the position in paras 52 and 53 of the 

common order as follows: 

"The position as it obtainedon 5.10.2001 by 
virtue of the Supreme Court decisicns and the 
Government orders can be summarized thus: 

Special Duty Allowance is admissible to 
Central Government employees having All India 
Transfer liability on posting to North Eastern 
Region from outside the region. By virtue of the 
Cabinet clarification mentioned earlier, an 
employee belonging to North Eastern Region and 
subsequently posted to outside NE. Region  if he 

" 	 is retransferred to N.E. Region he will alsobe 

	

/i \ 	entitled to grant of SDA provided he is also 

	

\ 	having promotional avenues based on a common All 
c- 

	

	India seniority and All India Transfer liability.  
This will be the position in the case of residents 

	

/ 	of North Eastern Region originally rec9ruited from / outside the region and later transferred to North 
Eaàtern Region by virtue of the All India Transfer 
Liability provided the promotions are also based 
on All India Common Seniority. 

Further payment of SDA, if any made to 
ineligible person till 510.2001 will be waived." 

5. 	In 	the 	above 	circumstances, 	accepting 	the 

submissions of the learned counsel for the respondentsi we 

drect the respondents to treat the case projected by the 

applicants in this O.A. as a representation and to consider 

the same in the light of the governing principles stated by 

us in paras 52 and 53 of the common order in 0.A.No.170/1.999 



'a- 

:3: 

- 	 pxtracted hereiflbove aa alec with 

and confleCt 
reference to the orde5 in 0.A.NO.23(990 and Q.A.NO.105/ 

l97 and to pass a reasoned order thereon withifl a period of 

two months from the date of receipt,, of this order. If the 

applicants want an opportuntY of being hear by the 

repOfldent8 and if any such request is mde in that behalf 

b the applicants within two weeks such an opportUfl'Y must 
y  
also be granted before taking 'a final decisiofl in the 

mtter 
CP. are disposed of as 

The O.P.t the M.k'. an 

aVe.. 	 - 
YICE CHAIRMAN -  

sd/ qpBER (ak) 

I 	

I 
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CIVIL APPELLATE SIDE 

App(1-from \ 	
-?

. 	 . 

Cp,'4I-Rute 7. 
 

q U)') No 
I 

• . 

• . •.• 	. . 

• 
. 	

- 	.. 	
•i• • ,. I SItS 

I 	-- ICSpoidcht 

• '. 	 -,• ' 

• 
• 	AglUt1 	•Ai. 

: 

. 
I'CU(o:cr 

. .., 	, 	
r. . 	• 

dr 
(_.4 	(t:arW I.y . 	•. 

ol 19 

t4Q% tun Uy 	t4 /kI\CIp 

... 

I 	 '• .v.•/ 

(CI. Jb1 

 G121cr mulei, If  
• 	 LlL 

2 	
3: 	' 	 4 

-- .,,.-. 	-. 	.• . 

• j 



/C7 	'7K1i o -Cit 	C ti A7j. 
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if c 

for Lhc, pert 

i.ii..; ir 	•JtJrrr:c 	13 
Oz'u 1-YR JUSTICE 73 LM 'lAflE 

Mr CC 3hyüv', 1oarrIcicoun1 
itioner. 	. 

L t a RUlo;Thn 	ci11ig Upon thn. 
rooFoncient tO.Bhow CaUZJO 8fl to why n ruro- 
priLtawrit5ho1d,Ot be ieBUod 00 

f; orwh' ouch furthor and other ord.orr 
• 	 hoi 1cnot bo p arj  DO C orj 

thji Court sy 
• 	.. 	 n1 Pr pir. 	. 	. 

• 
J_ I 

 

Tht R  L,  I 0 I C 1n(1 0 E a LUL ii s1i 1 	With I v. 	. 
3 	Ofl 

Petitioni to takeatci 	forw.-vjC() 
o rotjco tpon the re6po,3t wi€htr 40 hrui- o, 

.Cor oidering tho riatura o the ci'o 0  
'N 

 
we - a not. the lined to pac a any mt or ira r 
order in t 8 matter. Intarim praycr £ct- 
eta ie ra octd, 

T h'carlier order paoced by the 
)t , nrfled Bin ie Juj , o thi, Court on 12,3 .01 ntem 

VCLCI ad, 

* 	 •y?4 br 
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IN TIlE CENTRAL 

GUAHATI BENCH 

Original APPlication No. 10 .1 of 1999. 

Date of decision : This the 19th day of December, 2000 

Hon'ble Mr. Justice D.N.Chowdhury, Vice_Chairman. 
13°n'blef.ir. M.P.Sizgh, Member (A). 

Shrj R. Dutta Chowdhury, 
Junior ACCOUntS Officer (Ad hoc) 
Office of the Pay and Accoui•iLs Officer 
Geologjcaj Survey of J:ndia, North 2asLern legion, 
Shi 11 ong793003 

Sint. 11.13. Kharsliiing, 
Senior Accountant 
Office of the Pay and Accounts Officer, 
Geological Survey of India, 
North Eastern Region, 
Shillotlg_793003 

Shri S. Sonowal, 
Senior AccOUiitaiit, 
Office of the Pay and Accounts Officer, 
Geological Survey of India, 
North Eastern Region, 
Shil 1 ong_793003 

Shri A. 13hattacharyya 
Junior Accounts Officer, 

Office of the Pay and ACCOUIIL Officer, 
Geological Survey of India, 
North Eastern Region, 
ShilIong_793003 

	

L 	Shri G. Kachani, Duftry,  

Office of the Pay and Accounts Officer, I Geological Survey of Indj, 
North Eastern Regioii, 
Shillong_793003 

•Shni R.P.Singh, 
Peon, 

Office of the Pay and Accounts Officer, 
Geological Survey of india, 
North Eastern Req.ioii, 
Shiillong_793003 

Shri N. Dkhar, 
Peon, 

Office of the Pay and Accounts Oficer, 
Geolog4cal Survey of India, 
North Eastern Region, 
Shillong_793003 	

. . .Applicants 

By Advoctes Mr. J.L.Sarkar, and Mr. N. Chanda. 

-versus- 

/ 
'7 
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I. 	Urdon 	of 	inciiu, 
Represented by the Secretary to 
the Government of india, 
Department of Expenditure, 
Ministry of Finance, 	New Delhi. 

ChiefController of Accounts, 
Ministryof Steel 	& limes, 
Udyog Bhawan, 	Room No. 	296, 
New Delhi-llO011. 

Controller of Accounts 
Office of the Controller of Accounts 
Central Accounts Office (Ministry of Mines), 
Geological Survey of India, 	16A 
Brabourne Road, 	Calcutta-700001 

Pay, and Accounts Officer', 
Geological Survey of India, 
North Eastern Region, 
Shillong-793003 

.Respondents 

By Advocate Mr. B.S. I3asumatary, Addi. C.G.S.C. 

o R ii E R (oRAL) 

v 
	:cliowDHunY J.(V.c.). 

I 	The legitimacy of 	the direction 	issued by the 

Controller 	of 	Accounts 	vide 	letter 	No 

Estt./l(bb)/Admn/CAT/Shiilong/1833 dated 4.3.1999 and the 

Office Order issued by the Pay and Accounts Officer under 

No. PAO/GSI/NER/ESTT/98 dated 15.3.99 (Annexures- 9 & 10 to 

the O.A.) are the subject matter of this application. 

2. 	Apparently the matter in this application was already 

adjuticated upon between the parties. The Tribunal rendered 

its judgements on 12.5.1989 in O.A. Nos. 105 of 1987, O.A. 

No. 67 of 1990 on 31.7.1990 and O.A. No. 23(G) of 1990 on 

28.6.1990 holding that the applicants were entitled to 

Special (Duty) Allowance. The orders of the Tribunal 

remained unchallenged therefore attained its finality. The 

respondemits iIu3LeaU of complying with the TL'ibUflhii 'a order 

tine to time issued orders contrary to the judgement 

rendered by this Tribunal. Needless to nny even if a wrong 

judgement is rendered between the parties if not set aside 

.Contd. 
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by a higher court the order cannOt be disregarded to. The 

respondents are accordingly directed to 
give effect the 

the orders of the Trjbu,1j i)1ed in O.. Nos. lO/l9/, 
7 

of 1990 and O.A. No. 23(G) of 1990. The impugned letter No. 

	

• dated 	4.3.1999 	and office 	order 	No. 	PA0/Gsi/NER/Estt/gB 	dated 	15.3.99 (nnexures - 9 
& 10 to the 0.A.) are set aside. We now 

direct the respondents to comply with the aforesaid 

judgeme5 and orders of the Tribunal within two months 

from today and thereafter submit its compliance report. 
3. 	

The application is accordingly allowed. 
however, be no 	

There shall, 
order a5 to cos. 

I!  

(/ () 

CA. i. 
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Court. No 1 	 ION X IA 

Ac- 
S U P Ii E t•I E 	C 0 U R 1 	0 F 	I ti 0 1 A 

RECORD OF PROCEEDINGS 

Petlt1oi(c) for Special Leave to Appoal(CIVI1) ... CC s590/202 

(From the judgomont and order datod 26/03/1993 in TA 15/92 

© OA 30/90 of Tho HIGH COURT OF OR. SA  A CUTTA(.K) 

UNION OF INDIA & ors, 	 Pt.i Lonr 

V E H S U 

INCOME TAX GAZETTED SERVICES ASSN. &AHP. 
With I.Ah C C/delay In filing SLP 
( With Ofico Report ) 

fl: sponcient 

Date 
	

5/11/2002 This 	PeLition 	::s 	ca:ld on f.:r 	.rny tcca>. 

CORAM 
NON' BLE MR. JUTtCE H. SANTOSH HE.GDE 
HON ' BLE MR. JUSTICE B. P. ¶3INGII 

For PotItlonor (5) 
	

A) taf /hrrd , ASC; 
Di no 1 L1mt Adv 

	

Mr. B. V . Ba 1 arain D 	, Acv 

For Respondent (s) 
	

LI 

UPON hearing counsel the Court made the lol 1 n nç 

ORDER 

There 	is 	delay 	of 	3 35 2 days 	in 	prafer!Inj 	1, rL1; 

Special 	Leave Peti 1.ion which has not been saLil ictor 

explained. 	The SLP is dl sni ssed on LI'n:i ground of (k 1 

, - 

/ -- 

Ganga Thakur) 	 (Pren tr ast. 

P.S.to Rgistrar 	 CC'ut M:flLC 

' 	 - 

K\ 
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ui .rm 111i'W'L 	 TflXI3T.flthL •. .-..1 ' 
(uAIrrI L't.:IlCH 

5hxi r.K. I'tui . • 

• 	 • .,pp1ictiOfl 

• 	 Union of 	 Li 

• ,..Rcsçoflticflts 

. 	
Written, i3tatcnmt abmittd by the 

to 5 

The hUzible rc3upondGnt8 ;  submit t1ILt • 

written Otatemeatts 08 o1owe $ 

• 	 'iith rEcJar  to the o tementd0 i 
I 	 • 	 • 	

• 

1, 2 	3 o! thc 	iictiOfl t7klQ rei 	Lonte 

tc C) 4  C 3  no corn'nt.3 s1v 3n ecccpt that the 

i not e1ici10 for the a1iouflce un3er 

• 	• 	 th' r't (.I. ortkrf (11.0.F. 0.4o 113),95.JlIIW) 

&td 12.19') •inI the juicia1pZOflOUDCerfl1flt of the 

1pca Cou.t 1.n the .civil rppo1 No. 3251 of-.1993 and 

i1o. 33" of 1)95. 



20 	'Lhr will rojad to the ttr,rnsfltfl iu 	in 

	

4.1 	4 .2 Of the application the reopondent3 

heçj to offer uo canicnnt. 

3. 	That wIth regard to the othtctT1EfltD made in 

para 4.3 to 4.6 of the applicatiOrt the respondents 

beg th &'te that the opcil duty allowtlflCO ;g' 

under fl.O.F. 	of FencUtUre. O.rle No. 70014/3/ 

Ett. IV 	teci 14.12.03 Wfl rot thtially,CXtOCl0 to 

the applicnflt a the competent autT 	XU1C(I that 

H 	t1 cnpi r'c Uko the pliCRflt weXO not OiItjU&1 O 

to th 	1iow'. 14t4j]a f all thae £ncdofltre 

not •çno into n they 1 .
ra already diCUBêd in conn- 

ection ,ith ntwy other cimilar c sea filed in the 

same MflriUitItiV0 Tribunal.. Thus briefly ata*e 

the a1pIiCTht nid his other collOaguC8 o .iy & AccountS 

iirciicil SULVGY OE Idin, 	i ! 

	

tJJ.J.s4 	 --. --- 

 

 

- 	 . 

çgrieved approc1ied the )Ion'ble CAT, 

........................ nd the reult wc the judgment in the G.0 No. 105 

of 1987 by the Uon'blo CAT& With effect. £om 180,5095 

as 5tZitOd by the L?Pl1Cnt he jincr.1 I the 

AcCnUflt Office (iii) Ministry of iirEace Transpoxt 

C,uw h - 3 iid a being paid the al LowG.nCG till 

IavEmbc'L1J. Uith iTho jsuO of CIM.P.O.M. No. 11(3) 

..95_rII(E) &cd 7.1.96 the opplicaflt became in 

- 	 ,rriart in the 
eligible for th iJ.1O3flCC 

Said 00110 &t3. 
12.1.96 he •xac liable to repy.thG 

whole iount irregularlY enjoyed by hIm w.e. £. 

21.9,94, ,hich he ha not yet repaid. Qther. details 

	

in the 	aX0 matter of records ud,thL 

no  

..3/-. 
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4 • 	T11it with regard to the sthtornonts made in 

pra 4.7 of the application the respondent be.; to 

ritete' thit the applicant is not eligible for the 

3owance unc.c•r the extent G.X.ov."ie-ra and judici.al 

prcnouncment of the Apex Court alzaa]y referred to 

above. The acliissibility or othcwie• of the allowance 

in CI5G Of the applicant has boefl uonaidorc,,d on,,tho 	.. . 

brii cf 	 &ted 12.1.96o M mpreviouadrawL%l 

on the bi 	of CAT S  Guwhati Dcrich on GEC. 10 

1907 h.vc never been doubted nor iptended to call in 

çueticn. So elting of judgment in the. Q.C. 1i5/97 and 

itu alioqed violation which was attempted to project in 

the appicntion is wholly nisloaUincj.. .. 

it .1. : further Stated that the purport and 

impact of the N.O.P, dated 12.1.96 were with.th.clear 

knowio&io of the ap1ictnt as wouLd be eviden. from 
... . .. ...................................... ,. '4lf 

ti e fact that he htmielC had refused payment o 	SD 

to the ucIpatmenthl officer of the Xi.thietry c fi eurface 

Port, 'polsted in the N.E. region by citing the 

opertlVI prnvision of the said O.M. dated 12.l?96. 
In 4 ho orfice  Jetter flo. PAO(G)/1/(.5)/96/7/249 

dtd 	ctgned and Issued by the applicant 

in thr. - f&i - 1 cripacity as Jr. 4ccounts Officers  

it in vry clearly stated with citing O.I..N.F,O.Z4. 

dated 12.1•.96 ac wall as civil appeal No. 3251 of  

1993 and Uo. 3034 of 199 	that a central Govt..., 

employee who is reii1ent of this region i8 not on't4tled 

to the iloinncc.olevant extract of this  official 

letter flo. PN)(C)/(25)/96-97/249 dated 30.5.96ia 

(juOteci c'Lw 

•.4/' 
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• 	 H 

'Yonr cmtntion of Q1lorJing SDA to Sri I'ronab 	 . 

Lih-i i'., not acceptable to use 51)P. isnot 

b1i Ic3rcly becauc o trZ!fliCr 0C indivi- 
• 	:> 

tmj.. 1rr,t outiiide 	jion. Tho point that 	 . :...* 

t1e OA in ot pyb1i, to m;loyc( who ra• 	 1 
crt of tht rogion cn rt he ignore46 

 
A crc:i ;thdr of civil pil 140, 3251 of 

1P) •. 	yfo.'rd in pa 	6 of the 	initstxy 

of Fjr'r'ce O.fl. 1o, 11(3)-95-E 11(13) &ted 

12. 1.% iiil enbio you to accept our viw. 

vicw Iintbcorl 	zta 	by the Court 

lu yel mother caao rcortc'd in Union 

InUiz arid nthorg v. Exocutivo Qicer 	Tft 

Aeocion. Cr. C(Ciril 	ppcal No, 3O34o 

feel there can ba no objoction t 

11c11Ct7 3DA in recoct of Sri Pranb Si 

A coy of this office letter .s annexed .bg,rto ... 

Al  i'ir1cc) 	ArCUrE 	A. 

Tho 	mrt of L3DA . for R. 400/ 	l 	been • 

1locd fo: 	ly till for 5/ 6 . 

1 

51 	That th 	applicant pasad the 1411 	or l4ay'96 	•. 

- - - • 	,._.__ i. 	 ,- 	 4 vi (imhnF( nftr in  rCU3pC.Ct 	ZLL 	ULIJ .J.ILAF 

c.i si11oidg i)A of fl. 400/- ibe'uently. it reveals 

thzit hithe off1.ce an the then Regional Pay & Acount 

urficr (Un) (.ti elo 	jcribtxi tho jrno view 

c.n3 rc fue1 	to Sri 1). Cjikzninrty posted 
• 	:"* 

, 	Lucincir Liiofl officor.&. i1.11ong;flD.WOQ3.d.b 	•. 

eJi(ont from hi 	fflcin1 letter i.PAO(G)fl(25)/l/ 	.• 
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09/99E3 	iti 12, LNZ3. 

Tht th .ict i 3  vory clear now that the appli-

ci 	heioL- . inc1 well awr of arJv.mce and latent 

c1ci cin in the 1evznt civil pptals Of  the Apex. 

Court 	li 	he had clear .  I owl'da of the  provision 

of Z1.O.1. O.E. 	ted 12.2.96 under which his own drwal 

of W)A ir.i in 	drnti.bieOjbumquont to iruo ,E rinanco 

!ljrti. ty' O1ylrr coitti:trid in O.fl. dtot1 12.1.6 0  

• The app).tcant.boiongjig to thie vogion in &lwaya 

i.jion nince hiu £.t>i. ap?ointment. Tliu 

it i.6,  ciythl 	lezr ththe has no case. The pooeflt 
• 	••••- 	'* 	I 	•• 

tpplic€1on is c c3igned tO lMflOCO5SQX 	wtsto the Valuable 

ttrie of th' llon'bk Trbura1 	n1 	10 with an evil 
L41 

mi rrt 5 on to nil r.loid the tribunal 	o na3joLthve aø 

if ho, 	hr 	t1l 	'e 	ti enjoy tho allowance4  That 

why hc has rc o r4  cci to unnecesoazy i itigatic 	nd 

od hz!trpc:1t 	nd umtoful eq.'ezx3J.tuxe to th.t 

offie. 	 S 	 .•• 

.5.  

i' CO1)J C f (ho 0  ffico ltt&r 10. PAO(G/1(25) 

/97-90/993 dated 12.3.9 	i. 	annxod hereto and rnr3ed 

flfliAUT 	C, 

6. 	T:i . i: 	rYin 	the contention of. payment of 

±A to th 	: - i 	of the applicant' s oratihilo oEico 

T 	: 

 

Acc- ou'ntc,  Ofic, flifliGtxy of Mines# 	Shiulong 

th 	1:partt.knt 	t;atc. Lht i%ihen the rcpondoxzt Xio,.. 3 

th' 	cq Vnr? Py ( 2ccouri 	OruicEX (JI) I4inistry 

o 	-fc 	Trnir.ort 	Guw.thti took over, charo as 	• ;• 



-6.. 

as Pay Accounts offictr Geological l3urirey Of  InOia, 

Shillong on 22,1.96 the aca1 staff Strongili, of the 

office 	idee PJO were !eatt. Pcount$ Of fico1 Sr. * 

AcCtf./Ctt.lO. I.D.C. ..l and Gr D..3 totalling 15 

noi. of .th1ch a hrlf of theu weLo drawing npocial , duty  

4 * 

hrii! of the total otaff had already been 	
. 	 W 

drasinc1 the illcmance and thera was stout oppoitiCfl fm' 

theul nçjatit r' -'r,mon.ng the inane the reapondenta NO. 3 

Was appt(-%,horwivo of virulent t,1,urcuaiou in the, office. 
............................................................. 

owc'rer, the 11n'bie CAT may call for tho 	t . 

rccord I yyn th 	b. at of ce and dolib rate on thc,e admiasi- 
........ ......... 

bility or oUwriie of the allowance to the concerned 

teff of LW). Geological survey of India, Sg. 

and :cn")1U c.-i j udgrient , ,as docmcd fit and propir.' 

ctt on the other hand when the reapondeit 

flo. 3 io, RE'PO(ttI) 4inictry of Surface Tranapox 

-
ouwaha'U took over charqo on 7.12.98 (AN) (ifeC:tiV01Y 

tirted futct1oning from 0.12.98) it came to light that 

the tot3 trngth of this office consista of P. -10 / 

AA0-1 Sr. 'LCtt./ACCtt-G, LDC-1 and Gr D-2 total-it 

of which only the a Vplicant was drawing CIiA and none 

olne. ThoL i & 0lUt(33.y nothing in the concomnod file 

of thir oi' thut 	e..iuont to i&vuo of o.1.dated 

12,1,9S 	oth(-r euthoxity the cvplicaflt may )ye 

to continue to cnjcy the allowance. In, fact, 

on enr.tYy :it is; e7crthined that 	int 



if 
	

'H 

/ 

- 1-. 

of 011 dtcd .12.1,gG the quotion of MA to the appli-

cnt has mt. becir nuhject to ro..oxarnifltiOfl in th' 

oCfic''. Thir rtpnko of dubiouD intention of the 

n.rmlicont to ,CiP the flttter ChrOUdC( in niyoxy, end 

h.m il:Legl]y 	thai Allowance clearly knowing that H. 

to it. 

1. 	Thi( 'uith regard to the sterfleflt mab3 in 

para 4.8, 4,9 end 4.10 of the Qpplication tha 

poncknt boq totto that the IWOA  

Gtxwahatl bas acted in an official capzicftj as per P,XWim , 

zIon of cztctt G.I. order/authorttY and tenporarily with 
? 

holci 	rnctW oi LDA to the applicant after a tpxough 

ciicutou of the zubject with the appliioflt. The 

n'&:t'r wa s v toul tflCOtU3lY roferreci tq the higher ,  

'" :'Lrnt 	t thor ty for an appropriate ieciion as 

rer thi-i of ±c 1cttor No. PO(G)/NWl(25)/9899/88e ) 

c1tecl 30,l".98 ad3rozzud to 	oputy Contzofler of Aocounta \ 

I in 	Ucy nf L.ui%ae Tirnvport. Ne 	Delhi with 

a copy ondro c'c1 to the applicant. 

ThaL it 	not true that the applicant wesnot 

taken into cc fir!one. In fact the iuoue was discussed 

s.'  tth the  aplJcflt in the Pay 	ACCOUntI3 Officer' W. 

roin in an one to one situation. In course of 	H" 

dicu4on :t. 	pointed out to the applicant that 

a; per ZL.O.. dts'd 12.1.96 th drctwal of SDA n this 

case w 	.ri v1c'3.tiofl off,  the 	ortlor mentioned in 

the ;cid OM dritcd 12.1.96 and is therefore irregular* 

tj tso further given opttofl to furnLsh 



7 . . ,  

dtciils of authority urver which the bDAdrnwn by 

him so - t' enn1e th ay& counts Officer to,ob 

td.n in 'rap rate thciion on the tter. But he 	 fl 

cThc1ind tr:, 	crrt the option ewJ further added that 

the Pey 1 	ccrunt 	Officer might take a dectsiofl, On 

no 	;vinnt 

 

of thetUc.w.?moc in 4i.th camo ,the appo  

1icnt should br duly intimated, f%ccordingly the 

1lowncc war,  t'mporarily held up from 12/98 and the 

cnse I 	r 	rrtrd to He3 Quarter. 

A copy of the office letter mentioned &,OVO 

j irn cir' hr 	-'to and rnnrked as Annexure C. 

a. 	Th't 	Ith rcgar 	to the statcmeflts madei.n 

5 ç í iThc i' U.cation the rcspondent beg to state 

that the 	p1icnt hu no ground for relief; aha;: 

no cu 	of action to agitate before the iionb1e 

CAT. The rn1 	'ant is well aware of the relevant 

provi&ons of the extent of 0.1, orderB and judicial 

romC mnt that he hris nothing in his fevour to 

plead for an 	'et filing this case is out of fA4sta 

t3.'n then ';i th •ny genuinC intention of aecking justice. 

W 	pI'' 3etVe to be sumrari1y rvjected with Coat. 

9. 	That w:.th regirti to the stateme.flts dade in 

pare 6 of the application the respondents beg to 

t't:c t.ht there 	no nccd to file this cae as he 

fufl 	;no: thit he is rio 10rge17 cntitled to the 411ow 

ance 	'c?nt to izuo of 0.1. or'3ere dnted 12.1.96. 

130r1('lO 	r?1rcdY mentioned above hi a1lowarCO was 

tomporarfl•Y held up frpui .'2/3 and the 'matter was 



. 	•. 	
: 

M/ 

1 
- 

th(t jGU
urir jnmQti0fl i the 	I 

4j 	t i1i • i 	
I)U 	huV 

:Lofl of! th 1lcuU uCXtO3, jnøtøua O 

	

th time o the 	 . 
valua-blc

10. 	Th&t with çjaU 'to tho tctC!WeA0 uede in 
IA 	

It 

pare 7 o tho 3LiCati0 
the %) QOfl0 	.g1 	i 

	

• 	. 	•. 	•, 	 .' 	•• 

OC r DO c 01aw.clitco 	

I 

I t 	 I 

11. 	it•t 11th rcgQ 	
ain 

8 n1 9 the eC]?O° 
beg to ttB that the 

h no ca3° ..ana 1icnGa no e1iof ccUGd for. " 

-• 

In C L U c 1L3d IartO1 	
tim3 	the' 

alit 
io1 	LV3 t13C 	

U)dO 	or 	 •;: 

Liatod 2901,99nd 

tht 	UCO to ocoVCr the flUUIAt 	in the 

pp1 in . 

	

A c()T?Y O the 1C0 ,11 tiOnUa 
Q TO 	. 

lid 
D. 	 •.• 
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1, 
4 	 • ••- 

Off icoUn the office of the Regional 	ay &ocounts •r- 	• 

Officer (NH),A034. .Pqwahati'do .hereby.aoien 	declareV: 

that the satement 	made i in this 	rittenstatsaer4 
0• 	

t1. ........ 

. 

. 
are true to my knowledge, belief 	infoxmation aid 

nothing has been suppressed 
I. 

:4 	i.• •• 

I 4 4 

...... .. . ............... 

#1 	
444 	 44 	 4 
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IN THE CENTRA[; ADMINISTRA1IVE TRIBUNAL 
GUWAHATI BENCH 

Original Application No.7 of 1999 

Date of decision: This the 2nd day of November 2000 

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman 

• 	 Shri Tushar Kanti Paul, 
Assistant Accounts Officer, 
Regional Pay and Accounts Officer(NH), 
Ministry of Surface and Transport, 
Government of India, 
Guwhati. 

By AdvocatesMr S. All and Ms.NGo.vami. 

- versus- 

The Union of India, represented by the 
Secretary to the Government of India, 

:1 	Department of Expenditure, 
Ministry of Finance, 
New Delhi. 

The Chief Controller of Accounts, 
Ministry of Surface and Transport, 
I.D.A. Building Jainnagar, 
ShahJahan Road, New Delhi. 

The Regional Pay and Accounts Officer (NH), 
Ministry of Surface Transport, 

• 	 Guwahati. 

Shri Panna Lal Dey, 
Regional Pay and Accounts Officer (NH), 
Guwahati. 

The Pay and Accounts Officer, 
Geological Survey of India, 
North Eastern Region,. 

•1 	 Shiilong. 
-.•-•-•-.- 

-y Mvocate Mr A. Deb Roy, Sr. C.G.S.C.. 

Y) 
0 R D E R (ORAL) 

I 

.1 

:i. 	•- 

CHOWDFJURY..J. (VC.) 

.....Appiicant 

Respondents 

The legitimacy of the direction issued by the Regional Pay 

and Accounts Officer(NH) vidé letter No.PAO(G)NH 1(25)98-99 dated 

I 	 30/31 12 1998 is the subject matter of this application 



v,J$J 	

2 	 - 

2. 	
The applicant ulont;witll ten others earlier presented an apl)iicIitiOht 

before this Tribunal under Section 19 of the Adininist . rative Tribunnis Act, 

R 	ffl 
1985 against the present respondetitS. The ten uppIict%IIt hi forC1lti 

application alongwlth the present applicant sought for a direction for 

short) which was granted to 
grant of Sepcial (Duty) Allowance (SDA for  

all Central Government employees serving in the North Eastern Region. 

carrying an All India Transfer liabilitY. The Tribunal after considering 

14/3Itt. 
dated 14.12.1983 

tile rival contentl0n5 and the O.M. 
No.200  

by its Judgment and Order dated 12.5.1989 in G.C.No.105 of l96 allowe d 

the application and directed the respondents to 
grant SDA as per the 

d by the Governient of India, MinistrY of 
O.M. dated 14.12.1983 issue  

The said Jjdgment 

Finance, Department of Expenditure, i
ncluding arrears.  

was accepted by the respondents 
and Order dated 12.5.1989 of the Tribunal 

and the respondents never 	
ha llenge(i the 	

Judgme9t of the aforesaid 

Tri bunal In any higher Court. The respo 
	

paid SDA to ndents accordingly 

the applicants, of the aforesaid O.A. till receipt of the i

m pugned order 

dated 30/31.124998 by the respondents. 
c
cording to the respondents though 

the applicant Is subject to All India Transfer liability he is not entitled 

to the beflefi t of SDA, moreso in view of the 5bseqUent judgments 

rt in Civil Appeal No.3251 of 1993 and No.3034 

pronounced by the Apex Cou  

r;199.5. 

1' 
licant 'submitted that 

Mr S. Ali, learned Sr. Counsel for the app 

L  the jr 	
l 

ib3nal has aready passed an order and that order attained finality. 

\ he leg/litY and validity of the order was never under 
challenge and In 

circumstaes the respondents are not entitled to queStiP1 
h 	

the legality 

In 	seqUeflt 

of 
the same o the strength of the decision of the Apex Court'  

cases. 	

of his contention, also referred to Sonic earlier 

Mr All, in support subject matter. In aid 

decisions of the Tribunal In respect of the same  

of his submission, Mr All referred to the Judgment and Order of this 

Tribunal passed in O.A.N0.208 of 1991 on 8.2.1991. The larned counsel 

t of the Tribunal dated 8.2.1991 was 

submitted that the aforesaid judgmen  

a
llenged in the Apex Court by the respondents of the saIc cdse by filing 

SLP No.9381/92 and the 'said SLP was rejected by the Apex Court by 

order....... 

/ / 

I 

a 



- 

ordr dated 23.7.1992. Mr All further submitted that the Judgment and 

Orer of th Tribunal dated 8.2.199 1 In O.A.No.208/91 has not' yet been 
ION 

set aide and In the clrcumstflhleeS the direetlotiS given by ,  the Regionul 

Pay and Accounts Officer are contrary to the decisions of' this Tribunal 

and therefore, not binding. 

Considering all the aspects of the matter, 1 am of the view 
i. 	 (•' 

since the Tribunal has already passed an order, the questi9n of 

	

the wisdom of that order by the Administration I 
	not 

permi1e. In the circumstances the Impugned communication dated 

* 	
3O31.12.998 is not binding and operative and the same Is hereby set 

• as11e. 	
1 

' 

The application is allowed No order as to costs 

1J/V1CL LHAIRMAN 

nkm 	
' 

u le 

• 

1oIefl 
gfc (Tc 

mtr" 
1sj 	(b 

5-t 
Conch, GUW1b P 

tii'hI, 	1I' 

'I 
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1. .. 	(:1  

I I I 	I 	I Ii: //iIJIV 	I ' 	f'l.iy ,  , 

.I .I1_] 	si ii I .j'lIiII.Et 	ii. 11,1 
I'I:?I'II! 	rI 	tY 	PIII'1I:I 	I 

Shril Dayamoy Saikia 
Seenior Accoun I:ant 
Off ice of th Pay arid Acco' in ts DI I 

DoordarSharl Guwahati - 
 

By dvocates: Shri H. Chaiida 

Versus 

The Un ion oI India 
l:epresented by the Se cl etary lo I.he 

Government of India, 
• 	 Department: of Expenditure 

New DelhL 

2_ 	 The 	Con trçI [er 	Oenerai 	of 	Accoi1liI.2. 

Miii i stry o I 	F i rance, 
7 .straiv 	 Dopartliet 	I 	Expen1i tu re., 

/ (y 	 Lok Nayak Iftiawati, 

Now Del hi. 

C. 3 	J 	I lie 	Chiel 	';on l:roi let 	ol 	Acco'fli I 

I' ) 
	 •' 	 I 	Priricipa I 	(CCo'IfltS 	Ott .ice 

I1-BloCk, 	rophical 	13u i Id.ing, 

(',r,r,ileiht 	(.1 rC;IJS,. 

4 	 rhe Sen in' 	Accounts Of t icer 	(Adrsiis 

l.:)rincipaI 	AccountS Otfice., 

Ministry 	of 	Ir,torrnat ion 	and Lirna.lcaStiriJ 

IHB lock • 	I roph i cal 	13's i Idi rig 

rnnaughI 	Ci rc'ss., 

Hew Delhi 	110 001  

I:'ay 	and 	(i'.:COUII Is 	OH i cer 

l:)c:)ordarsl i. 
Ouwahati . 	 . 	

leSPOr!deflt5 

y Advocate: 	ShA.K., 	ChoudhrY, 	Learned Ath ,, I.iOrlal 

Central 	overnment standing Coii,isel. 

3hri 	RainjyOti 	(3hatt" I,ariee 

ssistant AccoUnts 01 ficel, 

Office of the Execul 	ye Fngineel 

North Eastern 	InveSI 	at. inn 	Div., ;i or'., 

ongpur Part 	1 , 	P() 	3i I 	har, 

DistriCt_Cd(tiar. 

.. 	
APP Ii cant 

Assaill  

Lsy 	\dvoeate 	5/Shi i 	M - 	Clianda.. 	.. N 	ChaI.I •'' rty 	and 	. 



Jf 

F *• 

121 

4. 

0 
1 - 	 lii I i ci 	 i.l i8. 

i'., epresenlod by the Se,:rel..trY lo f 

C.overnmortl of I ndi a., 

	

t:'€pai - t.meii 	at 	hxpeiid I Lure, 

Ministry of Finance, 
New Delhi.. 

2. 	 The Controller General of Account.! 
Ministry of FinanCe.. 
Department of (xpenditUre. 
I.. oR t4ayaR (3haw.u1 
New Delhi.. 

the controller of Accounts, 
Ministry of Water Resources, 
Shastr I haw13rI 

New Delhi 

the Eeci.,LiVe Engineer 0  
Government of tndia, 
Central Witer Commission, 
North EaLern investigation Division No1, 

JalbikashPur, Silchar.. 
District i.achar, Assam- 	 - Respondents 

By AdvoCate: Shri ( C. .'athak, l..earned Additional Central 
Goveiiiment Standing Counsel.. 

• ç Je rr, , 	 () R D E R 

y Hon'ble Mr.KUId]P Sirigh,Merflher(J') 

% 	

i3y this common judgneflt we will deQide two OAs 

• 	
which involve commoli question of law and I actS 

2. Ii viA-i 24/200 tpp I icali I. l4' nsa.i I ed an 

order,  dated 268..2OO2 passed by Execl.ILIVC r:nclineer. 

Central Water ConiiiiiSSIOI1, 
Silchar wherebY he has ordered 

recovery of Special Duty Allowance (SDA, br short) which 

has been paid to the applicant to be et I ec;ted from thea 

applicant and also againSt the deifiOfl of the 
 

responderi t for di .:OfltiUation of SDA iii LoLa I 
	jregar1 

f 	udgmeiiL da t:e o 	
in 

providing any reanab I e 
oppOiLIJFi ity to LIi' app iicant,s. 

it is also prayed that direCtiOrS be i.,sued to the 



respondents Ic 	ciii 	tulle iQ 	r'y 	C 	Ii 	liIl 	C3flt 	'iiik 

1 
(rder 	dated ( 	l..'..2'? 	.:i.ltd ',:rdei 	<IiI.,e'I 	.. 	 I 	usl)() 	p;.ci 	ill 

O( 	7/99. 

3 	lit 	I. I te 	con nec I,s.d 	Q(\ 	! 	2 	39/200 	t.h 

applicant is stated to he aggr3,eved O t di ..:o,tinuation ot 

payrdént of St)s which is payable to the ap I I cant in terms 

of the OH dated .t4.12..1983, 1..i2.l.9)8 and 22.7.98 as weLl 

-s in the.Light of the judgment given I:y the Fribunal 

dated 42:8 .90 which was suhsequenLiy c:ui$I rme:jb.y_.tti 

pe ~l Court in SLP Pu 	erred by I:he resI.uui• eli I:s.. 
v 

4. 	Facts in brief are that iii both the, cases 

applicants who beloflg to North Eastern r'e.ton are workinci 

uner the respondnetS as they had been recruited there.. 

But they are working i.nder the Govt.. 'ii india and thel I 

is also I iable to be transi erred anywhere in India. 

14 

Cr 

\ 

hLt 	¶1 
I A 	

5.. 	Govt.. 	of 	India, Ministry of; Defence. 

bepartment of Expenditure has issued a memorandum, dated 

14 .. 

12.1983 grantini certain improvellle.n is and tacil.it..i' 

to those Central. Govt.. Civil ian mp I ovee. working in Lli 

Nàrth Eai.terrl reçp on , ciccordiflg to whi Ii a SDA had be-ii 

gran ted to Civilian employeeS ol the (.:ei, tra .(0vt. 1 hi 

ws @25 	of the I3ast c Pay subj ed: Le the cci iin gI 

R.400/ - 	p_rn. 	init;ia uy, 	which 	wi.al.o •iOV 1  

subsequentlY - 	fter the issue of Lh i, . nt- f ice memoralidtulul 

the applicant a. I ongwi th ott er euupi oye'. S approached LI  io 

(ompetent authoritY for grant of 

denied to the appi icarits so they t i. I 	
an 0 which w.u' 

egstered s hC No 

4 



I 	'1 

vs 	IJfl I 01 I of irioia 	tid othi 	I he 	*ait,e 	W.W. 

con teted by the 	%porideii ts.. however., 	I: was all owed on 

in 	f;ivoijr ••f t he M...)pI icantS.. 	liii 	i,iit 	to 	t.h 

judgment 	ciiven 	b', 	the 	Tn j burial. 	I lie 	re,porident.. 

imp leniented 	the J tidgitien I and 	star l'd payir 	SDA.. 

Applicant thereafter ws trarrerred $t out one olt 1CC to 

another of 1' ice under the Ceo tra I Govt .. 	;ii ,l si i I l worK i n i 

s Assistant Accounts 01 ticer 	However hop 	No4 t he 

Executive Engineei of Lcntral W*ter CoriititisiOn under whoiti ' 

the applicant is now l)resently worKi.ni issued an order 

dated 268.2002 for recovery of 	SDA paid to 	the 

applicants in 20 instalments cornmenCitil from 18...200? 

whictl. stated that the said order of re 	is Illegal.. 

3udgent of the Tribunal (nO.A5/7l 	J 

.\erf ore the act.i on oF the responden I.. i , ar- b! t:rar:y an' I 

67 	1:7 

1)1. ega I.. 

It is further stated that in the similar 

circumstances another applicant 	who was co-appliCflt 

alohgwith applicariL 	--105/87 had Io ,approa(; tied thL' 

Triunal 	against 	the order 	oF 	
(JL. :f)Ii LiflUation 	i,d 

recdvery of SDA when he filed OA No- //99.. The said U' 

was also allowed and respondents were directed to 

continue to pay $DA to the applicant ol OA-7/99- 

1 lie same are the F acL 	I OA-29/2003 at 1(1 

ir his case when ear I icr OA w a s a [1 ow"I For grant 
of 

dpart1fleflt 	has ciorie i.n a SLP before I.lie I-Ion 'ble SuptOIIU? 

in I Cóu rt but the SL..P was dismissed 	titoic 

otl'ie 



i 
. 5 

ipcin jiii ts 	a 1 0 I out e I I nq 	I 	ii 

RepouiIerit' 	a(lun]I,, that the (oVI 	ci 	lndia 	t1i.Ii 	ii v 	ot 

"' 	Ne " l)el hi vidé ui l ice iiii and F iflai 	
',utn d.i,e'i 	Ii 

brou9hl 	u'il. a scheme exl:.endiricl Li i I i Lies ui 	l.;' 	 i.iu. 

Central covt 	emp ioyees serv nçi 1 	North Easter,  ru I' qi nit 

I
is f iii Lher stated thai .' I Ler some I:. i ne ;otiie 

departments sought clai r it :icatiori ;buUt the appi 
i c.:;.th I I I t.y 

of the said OM Then GoVt- of India issued. anoiher ON 

dated 2O487 wherein it was mentoiied that the iiisianCe5 

have been brought to the notice of the GOvt - of I ndi a 

that SDA been a 1 1 owed to Cen I. a I. Govt CHit> I 

serving 	in t.he North East kecli::'ri wi Lhoul:; ful t ii. lineril.. 	.1 

the 	condi titi 	
of a)..! India tran;I er .1 i abi .11. Ly whi h 	is 

against the spi ri L of the order nit the subject. I cr the 

( 	
purpose at sanctiOfliflY SD, 	t I 	all 	India 1IrinIei 

1. iabi Ii ty 	
of the members of any service/cadt ( 	Ut 

iflCUiflbentS of any pOstS/9iOUP 
ui posts has Lu be 

determined by applying the tests at the recruitment one 

• promotion 2.orlC, etc - I _e. whei:hr 
reru itinent. to the 

service/cad/P05t5 has been made on all India has i s and r  

whether promotiOn is also done ott. the basis of the all 

India zone of promotion based Ofl c.ommon seniOrltY I or the 

service/cadre/Posts as a whole- Mere clause in the 

appointment order to 
the effect that: the person cancer ited 

is liable to be transferred anywhere in ]ndia dne. not 

make him eligible for the giant ol t)(_ 

9. 	Another . 
 ON was i.ssi.ied on 1.12 8t3 tait 	

i ri 

the 	meanhile 	several cases 	were filed 	ir 	the 

Court/Tr1bhmfi 	
1lengirig the 'l tisal ot yrant 	I 

and some of such cases wet' t to I.. lie I k n b 1 e Sn preclie our I, 



/ 24~ 
/1 	HOn 	SuprOtIW (ri.irt iii UniOn of. I n d i a and oIher 	vS 

V ijoy 	Ku mar 	rtd cther 	iiplie 1(1 the 	Ti ibuflèi I s 	j udgIIi.fl t. 

".t:hat 	ri ly 	ho;P 	rnp I iees 
 

who tei e po.tud 	I.r IiI Cr 

o the North East Region were enitle 	
to 

:rrom outside t  

grant of SDA on fulfilling the critteria as in OH dated 

20..4J87 Such SDA was not available to the local 

resieflt of the North East Region- Thus it is submitted 

that incentives granted by the said OH are meant for the 

ersrfls posted from outsde to North Eastern 
Peglon and 

r local residents of the said defined regi'Ofl 

Cr 

10- 	
it is further stated that similarlY, 

onbie SupreIe Court in 
another judgment 	ted 7995 in da  

case of Union of India and 
others vs.. Geo1.ri1C8l SurveY 

of mdi a emploYeeS' AssoCiation and 
that the otI,er he d  

GrOUP c and 
U emploYees who belong to 

the North East 

Reiofl and whose tranSfeI liability is 
restricted to 

India transfer 
thir region only, they do not have all  

liabilitY and 00seqUentlY 	
theY are not entlled to 

gant of SDA- 	On 
the 

same lines there is another 

jjdgmeflt of Hon'ble 
Supreffle Court Sadhafl Kumr 	osWaffli 

'ble 
others vs- Union of India and others where Hon 

Spreme Court again put reliance on the ear 1ir decision 

as in 5Vij°Y Kumar case held that the cri.teria eguired 

or the grant of SDA is same 
for both grouP A and 13 

fficerS as in the case of GrOUP C and U 
and 	 is no 

jistincti0fl 



We 	iVlit:'iII .1 	LIIe 	kLriIe(i 	iiii'l 	I 	i 	,Iw 

partIes and 	t:IiIoUIIi UI( re::ord 	'I hi i 	$ 	110 

the e  tct t:.hLt oft i 	in r,or;nd'ifl' was I 	 dr witTir) 

certain taci1itieS to the 	Central Govi 	employees 

serving in the North Eastern Region and as regards the 

facilities f SOA is coricerned the same Ws allowed to 

certain e,npI0YeeS and to these applicants it was allowed 

after they had gone to the Tribunal by filing an OA. 

Pigainst the judgments given by the iribunal the 

department had also filed an SLP before Hon'bie Supreme 

Court Thoigh various other SLPS were dec,idd in favour 

of Governmehlt but in the case of the appi i:aiiL SLP has 

i sm i ssd i ri Ii rn I ri.. 

CU 

12k 	Now the question arises tI,iL &ter the 

dis ssal of the SLP fi1ed against the applicants, can 

• 	the Govt. 	resort to recover the amount of SDA paid to 

the aPPliCffntS. Learned counsel appealinci for the 

responderitS submitted that since the law as laid doWn in 

VijoY Kurnar'S case by the Supreme Court of india it has 

been cateoriCallY held that the criteria tor gran.t of 

not. the 	condition 	mentioned 	in the 

SDA 	is 	just 

appointIflefl 	letter that the empplOYee has an all India 

transfer labilitY but it has to be examined 	in the light 

of 	the 	jijdgmerit 	in Vi joy Kumar 's case and 	it 	is to 	be 

that' emplOYec is a 	resident of 	North Li'terrI Region 

seen 

and 	his transfer liability rema ints 	within 	1-1-10 	zone 	i.heii 

be given the tacii.itY of 	SD. 	S: 	hased on the 

he 	canflo 

judgment 	of 	Vijoy Kumar's case 	the 	respondents 	have 

1 

P 

- 	I 



	

/ 	
9w3-r ka  

18,1 

d1cont1nuf 	1110 	t lIP 'lM' L 	I he 8 1.)i 	nt S 	quid 	hd 

also star ted recovery proceed I rIgs t or I he amouri t a I ready 

paid 	to 	the 	pp1 ic;r,t:. under 

1.3.. But on the contrary counsel appearing for 

the applicant submitted that once the criteria has been 

fixed and the matter had gone up to the Hon'ble Supreme 

Court the department cannot recover the amount paid to 

the applicants nor the department can dicontiflUe to maKe 

the payment to particular employees as the department has 

lost their case upto the Supreme Court.. On this issue 

counsel for applicant has also referred to a judgment n 

titled as Sh. K.CShar6fla and others vs.. 

/lion of India and others- The Court. upholding 

i. 	T71 

	

_ 	
ntent loll 01 I he ppi i can Ls in I he i id case obserVfd 

)der: 

'(I)it is now to be seen wlIet;her the 
applicants are entitled to gel., the SDA. 
This Tribunal cannot pass any order 
reviewing order passed earlier by this 
Tribunal as the Supreme Court had 
dismissed the SLP against the saidorder 
of the Tribunal- Therefore, we agree 
with the subrniSSioflS of Fir. SarKar that. 
the applicants are entitled toét the 
SOA on the basis of the judgment passed 
by this Tribunal in OA-208/91.. In view 
of the above circumstances the AnrieXure 3 
OM dated 12.1..96 shal.l r,ol: have any 
eIt ect so far the present app I. i.can is are 

cc)ncerned, un less the Supi' ewe Court 
reviews the order dated 8.2.9:1. passed by 
this Tribunal in OA •N..2O3/9l 
Therefore, we set aside the (nnexure 5 
order- TheppliCant5 shall continue to 

get the SDA." 



- 	 - 

I 	I 	I 	I 	'I 	•I•' 	
I 	i .) 

that 	the 	udçI(IIeItl 	tt 	tie 	basis 	ot 	which 	ahl)I
i  	tve 

i:>eefl 	pd 	
IepJ rtU( 	t. 	has 	oiu" 	I,'. 	Hti 	1 

Court 	
in an SLP and those SLPS have been 	

jiii1tssed- 	So 

it 	is 	not 	open 	
for this Tribunal 	to review 
	th  e 	order 

passed 

I 

by the Tribunal partic1i1aY so when 	
the SLP filed 

against 	the 	order 	
of 	the Tribunal 	has 	

ir  eadY 	been 

dismissed 	b 
	

the Hon'ble Supreme Court 	Th us, we 
	find 

that 	the 	
OA deserves to be aliOWe'J 	

We order 	that 	no 

recovery 	h1l 	
be effected from the appli.C.LI 	...

it 	1Y 

amount 	had al ready been 	recovered that shal 
	e r.efiinded 

to 	the 	
apliCaflts and deparbfleflt shall COfl I. i tine to 	pay 

SDA 	to 	th 	
applicants. 	13oth the QAs 
	e 	aCCOI dlfl9lY 

disposed of.  
-. 

- 	 Tl/T 

C Fw4i 
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C.) 	 0) 
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CENTRAL ADMINISTRATIVE TRIBUNAL 	 L 
GUWAH1TI BENCH 

Original Application.Noo189.Of 1996. 
Date of Orderz This the 27th Day of October 1998. 

HON'BL.E MR.JUSTICE D.N.BARUAH,VICECHAIRMAN 
HON'BLE MR.G.L.SANGLYINE.ADMINISTRATIVE MEMBER 
Shri IC.C.Sharma & Otherso 
(All the applicants are working under the Deputy Assistant 
Director Generaj.(MS), Govt. Medical Store Deot, P.O. 
Gopiflath Nagar, Guwahati-16. in different capicitiee as 
Group L,C & D categories). 	 ... 	rop1icanto 

By Mvocate Mr.J.L.Sarkar. Mr.M.Chanda 
• 	: 

1. Union of India , 
(Though seretary to the Govt. of India, 
Ministry of Health & Family Welfare, 
M1- 	 Mti flci1'h4.11flflh1.. 

Ad &4UL&I --.-..• 	_-- 
çf 	 . The Director General of Health Services, 

/(ji Ministry of Health & Family Welfare, 
Nirman Ehawan, 
New Delhi-110011. 
The Deputy Assistant Director. General(MS) 

• 	Govt. Medical store Depot, A.K.Azad Road, 
P.O.Gopinath Nagár, 
G4wahati-7810160 	 000 	Respondents. 

By Advocate Mr.S.Ali, Sr.C.G.S.C. 

ORDER 

BARUAH,J.(VC)j 
77 

In this application the applicants have challenged 

the impugned Annexure-5 letter dated 27-$6 	is3txed by 

the Deputy Assistant Director General, Ministry of Health 

& Family Welfare stopping the Special Duty Allowance on 

the basis of Annexure-3, office Memorandum dated. 12-1-1996 

.ssued by the Under Secretary, Government of India, 

Ministry of Finance. Department of Expenditure. They also 

seek certain directions. Facts, are 	- 

• The applicants are Group 'C s  and 'D' employees of the 

• 	• Government Medical Store Depot at Guwahati in various 

capacities. The applicants used to receive special Duty 

\cJ Allowance(SDA) pursuant to the Judgment dated 8-2-91 

\ 

passed by this Tribunal in 0.A.No.208 of 1991. The' respondents 

• contd/ 
\ 



v. 

H 	-2- 

in the said O.A. being aggrieved by and dj59atisfied, 

with the order of this Tribunal, 
approached the Supreme 

Court by filinq SLP No. 9381/92(Annexure2 to the applica. 

tion. When the SLP was moved similar matters regarding 

SDA were pe
nding before the Supre Court. The Supreme 

Court after noticing the special Leave Petiti,09 and 

passed the following order 8- 

"There is a delay of 347 days in filing this 
sLP for which there is no cogent explanation. 

Learned counsel for the petitioners 

,,1 	
submitted that the point involved for 

a% Ad 
ci 	

decision on mer its in this .L.P is important 
and is also involved in some other pending 
SLPS, one of which is SL.P(C)N0.1.3hb01/870 

In 

our opinion this cannot be a ground for 
condonation1 of the inordinate delay for which 
no cogent explanation has been 0ffered by 
the petitiOflSs 

•i.A.N0o1 forcondonation of delaY is 
rejected. Consequent the 5LP is dismissed 

 

as time barred. 9  

The aforesaid order dated 23-792 of the Supreme 

Court was tassed after this Tribunal's order dated 

8-2-91 in o.A.No.208/93.' The applicants 
have been getting 

SDA on the basis 	
al. Meanwhile 

of the order of this Tribun 	
, 

the supreme Court in 
its judgment delivered on 20-9- 

(in Civ
.3251 of i993) held that the Central 

ilAppeal No 

Government Civilian np1oyee5 who have ail India transfer 

titled to receive of sL)1, on being posted 
liability are en  
in any station side the Region in the N.E. Region from out 

and SDA would not be payable merely because of the clause 

e1atiflg to All India Transfer 
in the appointment order  

held tha 
LiabilitY The Apex Court further 	

t benefit of 

tO the 0fficers transf red 
this allowance is available only  

from outside the NE Region to this Region. This would not 
ontained in the Article 14 

be violative of the proViSiOflS c  

of the constitution as well as the equal pay doctrifl 

contd/ 

. 4 



-- 

After the disposal of the aforesaid application 

by the supreme Court, Annexure 3 order was issued by the 

Under Secretary, Government of India, Ministry of Finance, 

/ directing the departments concerned to stop payment of 

SDA on the ground that the local employees were not entitled 

to get SDA. Pursuant to the said Annexure 3 OeM. dated, 	 7 
12-1-1996, Annexure S order was issued. Hence thepresent 

application. In due course the respondent have entered 

appeaance and have filed written statement. This Tribunal 

issuer notice to the respondents to show cause as to why 

the present application should not be admitted. After the 

reply was filed, the application had been admitted. The 

respondents urged that the reply to the show cause might 

be treated as written statement. In the said reply the 

respondents have refuted the claim of the applicants. The 

respondents have submitted that in view of the order 

passed by the Supreme Court the applicants cannot claim 	( 

iy SDA. 
Ac '\ 

/ 

We heard learned counsel for both sides. Mr.J.L. 

Sarkár learned counsel for the applicants submitted before 

-' us that in so far as the present case was concerned after 

dismjssal of the SLIP by Supreme Court  as.barred by limitä-

tion the Tribunal's order dated 8-91 passed in O.k. 

• 	No.208/91 became final. Mr.J.L. 5arkar further submitted 

that the Supreme Court has not passed any order rtullifying 

the order passed by this Tribunal till now, This Tribunal 

had no authority to alter the same. Mr.Sarkar further 

submitted that the Supreme Court passed the order dated 

23-7-92 in other cases stating that local candidates would 

contd/- 
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would not be entitled to get the SDA. But that would not 

affect the present case which reached its i.inality. 

On the rival contention of the parties it Is now 

to be seen whether the applicants are entitled to get 

the SDA. This Tribunal cannot pass any order reviewing 

order passed earlier by this Tribunal as the Suprne 

Court had dismissed the SIJP against the said order of 

the Tribunal. Therefore, we agree with the submissions 

of Mr.Sarkar that the applicants are entitled to get the 

SDA on the basis of the judgment passed by this Tribunal 

.n O.A.208/91. In view of the above circwnstaflceg the 
21 

nnexure3 	O.Mo dated 12-1-96 shall not iave any effect 

so far the, present applicants are concerned, unless the 

supraite Court reviews the order dated 8-2-91 passed by 

• this Tribunal in O.h.NO.208/91. Therefore, we set aside 

• 
the Annexure 5 order. The applicants shall continue 

to get the SDA. 

Applicationis accordingly disposed of. No order 

/. VICEHAIRMAN 
•. 	

-• 	- 	 $ 	MEMBER (A) 
••• 

'I 

sec,iO 7  (l.'.. 	 I 
('.4 j (P 	

•:1c 	(IT; 

cl 
uVi 

I 	l 

• 	4.1 
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A 
CENTRAL AD1INISTRATXV TRIBUNAL 

GU\IAIIATI BENCH ' to 
\' 

Origiiai Application No.103 of 1996 

ate àforder: This the 17thday of February 1999. 

IiON'BLF tIR.J1JSTICE D.N.BARUAIi qVICE-CjJAIR?IAN  
HONIE.MR.G.L.SANGY1I.H1141STRAT 	MEUBER 

1.iiloyees State Insurance Corporation 
Ecnloyees' Union, N.E.egiOfl, 
Guiahati-21, represented by its 
Geiera1 6ecretary. 

2.Shri,ZaaenQhafldra arma. ' 
UpperWivi5iOn clerk, 

np1oyees btate Insurance Corporation 
Realon Guwahati-21. 	 :PPhic8 n 

. 

\ 

- --- a ---- - 

By avocate Hr. B.K.Sh'rma, Hr..arrn8 

Uiion 	India represented by 

(a) Oecretary to the Govt. of India 
flinistry of Labour, 
Shram Shakti Bhawan, 
New Delhi. 

(Ib) Secretary to the Govt. of India 
I Hinistry of Finance. 

Department of penditue. 
Government of India, 
New Delhi. 

The Director General. 'mployeeS State 
Insuranec Corporation, 
Kokia Road, 
New £Jelhio 

The Re:ional Director. 
'rnp1oyees btate Insurance eorpora:Jon. 
N.E.Region, Larnuniiflaidafl. 
Guwahati21. 	 ... 	 ... Respondents. 

'/4 	By d,ocate Hr.H o S.HasurflatarY, 

0 R U k I.. 

SiNGLYINE, I1Eia3R(A)± 

'ri-i original pp11cat1on has been suoitted 

by thmp1oyces State Insurance Corporation np1oyees' 

Union North .astern Aegion alongwith one of the affected 

persoris..PermissiOn unuer Rule 4(5)(b) of the Central 

'dmini.stratiVe Tribunal Procedure Rules, 1987 was 

contd/' 
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- 	 granted to the applicants to join in the sinqic application 

Jas prayed fo. 

}1hers of the Union aplicunt 1qo.1 as well as 

	

..... 	,..:.. •... 	 ..• 	 ,.:.. 

applicant
. 
 14o.2 are auployees of the Enployees'State 

Insurance Corporation 1  Nprheastern £(egion,  Guwahati. 

hey were drawing Special(Duty) llowance (bL1t for short). 

The respondnt. No.3, the Regional Director, inployees' 

state. Insurance Corporation, N.E. Region. Guwaliati issued 

the Oçfice Memorandum Noo43-A-28/15/86-.stt. dated 12-61996 

intimating that payment of SDA to the eplOyees of the 

Côrporatiønwo are not eligible for the SDh was being 

stopped with immediate effect an the amount of Si* paid 

• 	 to such persons after .20-9-4 was to be recovered. 

• 	 Hence this application. 

The respondents-have contested the application 

and filed written statenent. • 

- In this applicat.Qn the pplic.ntshave pr.yed for 

* 	setting aside of the aforesciid Office Ilemorandum dated 

126-96, Annexure 3, and the Office I:eorandurn 1, 1 0.11/3/9Ee 

I(B) dated 12-1-96, Annxure2, sand alEo or adirection 

on the respondents not to rake recovery of the ailtount of 

Si alr,eady paid to the al.cQn1.s. The contcntOfl of the 

s 4appiicants is that the above meution'u office I.?r1oranda 

re not- applicable to the case of the e'p1icnt' in view 

'"of the fact that the- a;p1ians are ''ntit].ed to :U' b' 

virtue of the order of this Trthun1 clatcci 28-2-1990 

ssed in 130(G) of 1989 against which no ap:e 1  

hd been preferred before the Hon'b1 suprie Court by 

t-}ia respndenLs. Further, the responQents have not iientified 

• 	
• 

 who are the inelgihle persons and therefore, thcy cnnot 
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S  

arbitrri1y order aiiy recovery of the amount paid from 

the enployeeS. At any rate, the amounts of SL)A paid 	so 

far cannot be.recovered from the anployees without 

affordig then an oppotunity of, beinq heard. The respon- 

dents, on the otherhand, submitted that it is true that 

there was no appeal a.gainst the order dated 28-2-0 in 

O.A.NO.130(G) of 1989 and the ép1oyees were being. paid 

the  SUA but the order of the Tribunal ceased to have any 

operation after thc Judgment dated 20-90.94 of the Supre 'I 

Court deliVered in respect of Civil hppeal No.3251/93 

pertaining to admissibility of SUA and that the applicants 

are not entitled to sD.h after the Office Iserriorandwn dated 

i2-1-16 and dated 12-6-96 were issueth Therefore, the 

officeMemOrafldUm dated 12-6-96 cannot be assailed. 

have heard counsel of both sides. Thu le;irncd 

counsel for the applicant had relied on our order dated 

27-10-1998 in 0.A.I40.189 of 1996 in support of the 

c'ontenLon of the 	pplicants that the above office Memoran- 

da have no application in the case of the applicants as 

they have been receiving the SI)A on the strength of the 

order of the Tribunal dated 28-2-90, which has becone 

final asjainst which there was no appeal. In the order 

dated 27-10-98 we had held * 
"On the rival contention of UIC :,arties it is 
nowto be seen whether the applicants are 

hii TribUfl't cannot entitled to get the SL)h. 

ss any order revicwini order pl!5ed e.-.rlier 

by this Tribunal as the Suprene Court had 

disnissed th 	
SLP against th. 	salt,! order of 

:ith the  the 'ribunal. Therefore. we a'!rcc T 
i.1r.ark3r thôt Lh' 	applicants submission of 

' 	 are entitled to act the SI)h on the basis of 
h  the judgment passed by tis Tribural in dated O.A.NO.208/91 and inthe AnneXure 3 0.1 ,,. 

the 12-1-96 shall not have any effect so far 
unles's the present applicants are concerned, 

Court reviews the order dated 8-2-91 supreme 
pased by this Tribunal in o.i.Mo,208/91. 
Therefore, WC set aside the Annexure S order. 
The applicants shall continue to get the SDA," 

contd/ 
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O.A.140e130(G) of 1989 was filed by th' 	nployees'Stat( 

Insurance corporation wi ,iployees Union, N. !. Region, 

.Guwahiti and it was disposed by this Tribunal hy:order 

dated 28-2-190 a11owin the applicitiOfl No SLP was, 

filed before the Hon 4 J1u Suprern court: against the ordet. 

ViQ are therefore o the view that t.I. order dated 

28-2-1990 in C.I.No 130(0 of 1939 has become final and ,  

urilessit is st asiuc it will continut to be operativE 

insofar as it re1dtc to the Union applicant and its 

iwibers anz conc1 ently, thu e loyOs ii1l c:)ntnuc 

to receive 5L) in t 	oi tb'. oiuer. 	co;.dinq1y , we 

arc o tie 	tIt 	uiexurc 3 oi;'or 	
43-Ar 26/!/8G- 

Es'.t. uatel.JunC 12th, 199 I. iio. 	u.i.inaI)lC Therefore 

it is horchy ;c 	ciut 

A:3plicatiOl is al1owei. NO costs0 

• 	
Sd/- V10E_CHAIflNA:N 

C. 
/ M1M13ER 

TRUE COP' 
rf1fTft 
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,w:ihatI Bunch. Guw.h3u 
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Case-Law Section 

Tribunal Judgments 
69 

Whenever a writ of mandamus is issued and the order, has become 
final, it cannot be said that the decision can be reversed by a sub-
seueiu judgment of the Supreme Court 

1-hid: In all these cases, a common point of law has arisen for 
'ns!de1anon. As such, they have been taken up together for disposal. 

ih cifficial respondents have issued a general circular on 13-2-1998, 
zii Heads of Administrative units about the judgment of the 

,uui'me Court in Union of India and another v. R. Swaminathan and 
11997 SCC (L&S) 1852] reversing the view taken by the 

'.ai inus Tribunals with regard to the stepping up of pay. 

We are unable to accept the point that subsequent judgment of the 
Sunrcme Court will apply retrospectively to the case which had 
t:eimic linal either by not taken as SLP or taking up as SLP and 

ttmg dismissed in litnine on the ground of delay. It is true that the 
iudg:ient of the Supreme Court is binding on the Tribunal under 

rlute 14 of the Constitution of India. But, on the facts and 
:rcumstances of this case, it cannot be said that cases decided long 

betort the judgment of the Supreme Court and which had been given a 
.eius can be reopened now and proceedings can be started in those 

To our understanding the last paragraph in R. Swaminathan 'S 
supra) clearly shows that all the orders of the Tribunals which 

'he subject matter, of the appeal are set aside, because that 
j.Imcni which covers the orders of the various Tribunals and the 

'or1remc Court rendered a consolidated view and as such the Supreme 
.:)ur,, observed as follows in the last paragraph: "The appeals are, 

iiiercIor. allowed and the impugned orders of different Benches of the 
eni:u Administrative Tribunals, which have held contrary are set. 

stue l'here will, however, be no order as to costs". 
iw Supreme Court has held in Madan Mo/ian Pathak and 

11!1,-'!!f!i V. Union of India and others (LW case) [1978 (2) SCC 50] 
n: tiiver a writ of mandamus is issued and the order has become 

ar as the applicants are concerned, it cannot be said that the 
can he reversed by a subsequent judgment of Supreme - 

-- 	
- 

 

The _-Supreme Court-has- tWerf a view in the case of Vallapally 
Pu.piitioiis Pvi. Ltd. v. State of Kerala [AIR 1999 SC 1796] that it is 

, 	ttled that even an order which may not be strictly legal became 
ito.,. and is binding between the parties if they are not challenged 

.re the Superior Courts. In our view, the Supreme Court in 
o "u'wt/,an s case (supra) might have indicated that the judgment 

-.4. 
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will apply even retrospectively. That has not been done. As such, we 
do not think, the argument of the 'learned Counsel can be accepted.. 

As such when the orders of this Tribunal have become final so far as 
these applicants are concerned, the Government cannot refix the salary of 
the applicants since the orders are in their favour and the issue cannot 
be re-opened now because of R. Swanjinathan's case (supra). On this 
simpie ground, the impugned orders in these applications are set aside. 
Accordingly, the OAs are allowed. No costs. 

[T.K. Ramamurihy and others v. Union of India and others, 5/2000 
Sr.nzysnewS 52, (Madras), date ofjudgment 26-7-i:]' 

O.A, No. 366 of 1999 

70 
The principle and spirit behind the sealed cover procedure is that a 
person under a cloud cannot be rewarded with a promotion 

Facts: The applicant is working as an Examiner in the 
Department of Customs at Mumbal. Due to certain alleged misconduct 
and irregularity he was placed under suspension on 20-9-1995. He was 
due for promotion to the next post of Appraiser. Two DPCs were held 
on 30-10-1995 and 20-6-1996, but the applicant was not promoted and 
some of his juniors came to be promoted and the finding regarding the 
applicant was kept in a sealed cover. The applicants' suspension was 
revoked on 8-10-1996. Then, third DPC was held on 25-6-1997 when 
again the applicant was not considered for promotion. A departmental 
chargesheet was issued on 8-7-1997. The applicant's case isthat as 
soon as the suspension was revoked on 8-10-1996 the applicant's case 
for promotion should have been considered by opening the sealed 
cover kept in the first two DPCs. Then, further case of the applicant is 
that atleast on 25-6-1997 when the third DPC was held applicant 
should have been considered for promotion since he was not under 
suspension on that day and there was no departmental chargesheet 
issued against him on that date. It is also the case of the applicant that 
there should have been periodical review of the case of the applicant 
regarding his promotion or alternatively he should have been 
considered ardeast for ad hoc promotion. Hence, in the circumstances. 
it is stated that keeping the recommendation of the DPC in a scaled 

'cover was unjustified and uncalled for. 

The stand of the administration is that since the applicant as 	- 	 - 	- 
- ii1vedih a serious scam of financial irregularities and loss of money 

to the Government, he was kept under suspension and,, therefore. he 
could not be considered for promotion. But since the applicant was 
under a cloud he could not be promoted at any stage and the 
procedure adopted by the administration is perfectly justified and 
valid. The applicant is not entitled to any relief prayed for. , \\ 
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allowed. The Respondents are directed to consider the case of the 
Applicant forjromótion to the post of HS, (it II from the date when his 
jumo? Shn Bhupcndra Singh Respndent No.4, was pämotcd I 

iom.16-1O-l981 andin'case found fit he shall be entitled to all the. 
benefits. However, the Applicant shall be entitled to 

actual arrea differetice only from the date of filing of this OA Le, 
from6-lO-2002.Nocosts.  

Nem Singh y/Unzon of India and others, 10f2004, SwamysnewS 68, 

A. 	 _• 
O.A.No. 273of2002andM.4.No.127of2002 
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en certain benefits have been extended to employees on the basis 
of the i`6idix of Tribunal and the same has attained finality, the 
effect of the said order cannot be nullified pursuant to a subsequent 
judgmeitof the Supreme Court laying downa contrary principle of 

-" Facts: A uestion of sethiial signiflèancó iinvolved in ffiii~ cases 
which causes a sensahon in the mmd of the Court The basic question 
involved in these cases is that when certain benefits have been extended 
to the employees, LC ,lthgantsoii tEe basis çofaudgnwnt'ofa Court of 
law and the same has attained finality, can th!  effect of the said 
judgment tie nullified inpursuance with a sulequent judgment of the 
Supreme Cirt laying do acontrarypnnciple,. of law? The 

- iidtibitab1e facts of these casesare that all the Applicants filed their 
• .. •.m&vidu4.OAs f stepping up of their paax parwith one Shn 

Tyagz, who was junior to theni inthe same cadrc and was getting more 
.pay than the Applicants. The CM came to be allowed in their favour 

and they,were allowed thebenefit of stepping up of the pay at parwith 
- their,next junior Shri M.Tyagz. NumbeLo)thcr sunilar1ysituated 

- 
- persons also enjoyed similar benefits. iTo special Appeal was preferred 

against the jodgment passe&in the OA ffledby the Applicants. In some 
cases, Review Apphcations were filed after the judgment m VniiiW of 
India v R. Samrnathan's case (C A. N& 8658 of 1996 decided on 
12-9 1997), and the same came to be rected.  

I 	 j, 	j.  - 

Subsequntly, the Supreme Court in the case of Union of India v.. 
::"..R.Swaminathan, Civil Appeal. No.8658f96,1 decided on 12-91997, 

wherein their Lordship held that the pay of an employee can be stepped 
uponly:ifjunior  and seniorofficials, belong to. thesame cadre and the 
posts to which they. had. been promoted is in the same cadre and. the : 
anomaly became due 46 directapplication of FR fl (c),, whvh is now 
FR 22 1 (a) (ij and if the higher pay was received by the junior on 
account of locaVofficiating romotioà, thit doè nat entitle a senior to-
get his pajstepjed up to make it at par with the pay of his junior 

--....-.------. .p 	 - 

: 
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- Theeafta:, 	 oil: ti'e judgment of the Sni& CO1nt 
Applicant Nc-1 to have been issued notice vide lett, aa-9-1999 
and also therda of theg refixation indicating 	the recoy hal 
been made . froi thCDRG As.regards other Apfl!cants, ordens have 	...... 
been passed f vnling the cóvy as: wall as rethting their. pay by.  

withdrawing the benefit of the stepping up of pay granted to theni in 
pursuancc . with thcjudgment of this Bench ofthe Tribunal. The.cut-off .. ... 
date for the iccovexy has been fixed as l2-9-1997,ie, the judgment of - 1 
the Apex Court ni R. Swaminathan .s case (supra) t .ii4  

. - . : 	 ....... 

Bench of 111i TTibthia1:hai alicady 'adjudicated. upon the'idàtiCal .. • T 

niattà in the c4e ofV& .Thakash v.. Union oflndià and,thers 0A. No. 	:. 

54 of 200Z-  decided on 22-10-2002 and be has submitted that this 
judgnientquaxe1y novers on all fours, the controversy invo1ved in the.. 

: 	 .---. 

We have considered the nval submission made on behalf of both 
r 	the parties.M far as facts of the case are concerned, they are not in 
:i 	dispute. Itis admitted position of both thesides that all the Applicants 

enjoyed the benefit of stepping up of the pay atpar with Shn M2. Tyagi 
as per the 'orders passed in their respective cases by this Benck of th& 	= 
Tribunal, against which no appeal was preferred. It is also tine that the 
stepping up of pay was allowed on account of higher pay whukwas 
admissible toShn M.P,. Tyagi due t9hiçad ha.,. offlciationon 
promotional post To cut short the controversy,. 'e would like to refer 
certain significant pains, of the judgment mYed Prakash4s case (supra) 
Paras.7tol2areextmctedasundec 	 1 	 - 

— 	 - 

. 	'7.. The question forconsideratio is, whether on the basis othe 
- 

i--., Ajei Court' judgment in the case of Siiaminathai, die benefit of..' 
stepping' npof pagiven to the'Applicant videordefj dated 

: 25-7-1994; can be taken back?" 
- 	 L- t 	 t.Li? 	t;i 	 %c 	 ii 

S The answer to this., ciuestión  finds place m a Full Bcncb decision : 
of thisTribunal in the ce of? Yenkata.Raoandanotherv The 
Thiector-General, Defartment of Telecommunications and others 
[2002 (1) Afl 215] A Division Bench otthe Hyderabad Bench of.  

- this Tribunal had referred the following question to the Full Bench 

	

' 4ënai 	'vlod red 	 nefi ejvedeiafn bets in view of 
filing an onginal application in the Tribunal and either no appeal is 
preferred or appeal preferred 19 been rejected by ,  the Supreme 

-. Cóurt, whether the benefit accmed to th Applicant - can be 
annulled by a later dec ision of the Supreme Court in a similar 

. 	•-..'• 	 . 	 . 	 . 	 - 

The Full Bench answered the question in the negative It ssas 
observed at Pars. 14 of the report as under'-.  

- 	•: 	 ". 	 -. 	 - 

	

•-',---. ; 	
0 	

- .- 	 - 	 - ( 
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_,v 	( 	'Aforesai1 'ecision of th Supreme Coiu 	the 'cas?of . 	 wiiastdi to add that as per the statement of law,, the docfrmnc of 

	

R. amrnthn (supn) n app'y only prospcctvey Thesaxn 	 re juthr'itn ieiy much applies to the win petns under Article 226 

	

ot be made applicable to unsettle the sCtt]ed issues which have 	 and aIs the OAs filed before this Tribunal by implication since the t 	 bie final between the pames. Ifpartes ax pernjrne to res 	 Tnbimai u also exerciszn the power under Axticle 226 of the 

	

froi settled issues which have become final between them, it 	 Corittutoi of India. The principle res judicata has been Iuid1y , 	 would :go- 	judicial d1SCPiiflAp2fl: f0m principW of 	. expiiinei ,y the Hon'ble Supreme Court in the case of Ashok Kumar z 	-- -.- ffn 1rty which attaches to every hs between the parties, partes are 	 srvuv. v. National Insurance Co.. LzL & others [AIR. 1998 SC I 	-- also governed by the principle or rjui 	a ensmej 	 2046] Pas. 11 & 12aere1evantwhchaetj. 

	

Seclion II of the Code of Cwil Pmceduye., Though aforesaid 	 - 	 C 	 . I 	ptavision may 	strti be applicable to the Tribung 	 - - It 	1I ih ukd that a decision on an issue iaised in a Writ ax1ogous to rsjuthcaga will certainly apply In the circunistan 	 Petition UIAIt1CIe 226 or Article 32 oftbe Costitimon would also -. 	we bave no hesitation 'xn holding that it is not open t6 the 	 operate as viudzcata between tbesame prti m ubseqeit judicial 

	

r5-open settled issiiiF and claim refund oCth 	 proc. 'The only exception is that, the rule of rjudzcata would 

	

anxmt paid over to the Applicants under the judgrnen of the 	not operate to the dethnnt of impairment of a fundamental right A - 	 :rriinal which have 	me 	between the parties (emp1,a. 	 Constitution Bich of this Court has considered the applicability ofrule of resju'kcgrn M. wiii• plXJCeCdiflg$ under Article 32 of the Constitution t 	 • 	 - r 	
inDov SthofU . 	. 	.- In viev oftb Full Bench decision(supra) Whith is binding on i zs,r 	 . 

g was held that the basis on 'which the rule rests is founded on it has to beheld that the Respondents cannot take away the benefit 	 considratio ofpubhc policy and it is in the inter it ofpubhc at large .accrued to the Applicant pinsuant to the decision ofthisTrjbunaj dated 	 that a finaTftsbóuid attach to the binding decision pronounced by a 28-7-1993; . I is au admitted position that th. Ràspondents had not . 	. Cóürt ofutjuñsdictiona it is also in the public interest that challenged the decision of this Tribunal, dated 28-7-1993 beforethe 	 mthviduals should not be vexed twice over in the  same kind of
1.Suprcn Couitand the decision bad aftTfl&d finality between the 	 Iitigation. 	i i 	.r 	 ' 	-- 	- - parties It is not open to the Respondents to ia-open the settled issue and  	- 	- :. 	•• .-:: mk(±eèóvety( of thIII paid 	thèppj 	in•vie'cQ••öf 	• .. ..::.. This was reiteratedby anotherConstitution &nch ofthisCourt in judgment ofthis TribUIa1. . 	i ' 	. 	" 	' 	 Amalgamaed Coalfieldc Ltd v Janapada Sob/ia, Chhzndwara [1963 

	

3; 	

SuppL (l)ScR. l72,A]R 1964 SC 1013] The folloingis the 

	

. In view of the  clear decision of the Full Bench of this TribunaF 	 Therefore, their' an e no doubt that the ,eneral prthciple of cited supra it is not necessaiy for usto consider the matt& in greater 	. r judicata applies to swit petitions filed under Article 3 	Article detaiL 	- :- 	 -E 	
'-: 	 ' 226 It is neccssaxy to cthphasize that the applicaticn ofthe doctrine of Cozient1y 	fin?nert i't1s 5Ad 	joeZ Th 	 resjudzcath to the petitions medindArticic 32 does iiot in any way recoveiy made is nolsustainable in law The Respondents ded t 	• 	impair or affect the content of the fundamental right guaranteed to the refund the amount ofRs. 24,423 to thiAppheam within a ènod of one' - 	cthzer9 of India" 	' 	

. month from the daiiofèxnmumcation of this order The Respondents" 	 ' kIW 	aforesaid p'reposion of Liw and applying the are further directed to extend the pensionazy benefits to the Applicant 	
sane to the facts of the present case,, we are of the considered opinion treating Rs. 7,100 as the last pay drawn by him, within the aforesaid 	
that the impugned orders in these OAs are hit by doctrine of resjudzcata 

'Period 	remaining amount of the retiral benefits 	
and the' action of the. Respondents is not. sustainable in.Iaw and Order be paid to the Applicant within one month. If the payment S 	
therefore the OAs have force  aforesaid 35 not made within one month of the communication of this  order, the Respondent,s 	be liable to pa interest at the rate of 10% 	& 	Thiupshot f thefosaid discussion is that ,aU th e  OAs have per annum on the amount from the date of paymenof the various items 	: 	arplè substaiic and inetit acceptance. The anie stand allowed. The •  of retiral benefit to the date of payment of the amount under this order 	 impugned notices / orders (Ann. MI& A A/IA in O.A Nos 565, Th pphcant shall get cost Rs. 2,000 from the respondentgr.: 	- 	566&567 of 2002) and the impugned orders at 	

'': 	: 

	

As fafas the question of law is concrned, the aforeaid judgment 	-'- 	anoun already recovered from the Applicants The Applicants shall is based on a judgment of the Full Bench of the Tribunal and we are 	" also be entitled to a cost, to be paid to them by the Respondents, which bound to follow it in eveiy respect. 	 - 	
is quantified as Rs 2,000 in each cane us order shall be complied uth 	

\\ - 	 - 

F 
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i SzU?am 	 UnIoiofInthaanJô:he,,r Ior2oo4, 
SwwnysnewS 70, (Jaspur), date ofjudgmen: 27-2-2004 J 	-. 

4.  NL 565 of2002 and others 
•. 	

I 	,, 	i, 	. 	ç 	 ., 
- 	.. . - ' 	 .: 	.:.: 	 • 

• ... .- 
.. 	 1.; .Wbenevçra request forconduc1ing an ixiqmtry is !eeeived 

: 	 the ddnquent emplo 	the ame should recthe • 

'..— 	proper consideration in the hands of tho !'r Lnar' 

2. Wheu'-an' mploee subnutted only a representation 
-  requesting for holding a detailed iliquiry before he could 

submit his final reply to the charge.sheet, it could not be 
taken as his statement of defence - - 

• .•' . ... ...... .',.. ..,•,•....•...... -. 	 44 	 :...........r.--(-......... .......... -3. Penalty of withholding of two increments for i period of 
three years without cumulative effect is absurd and neither 

• 	has been provided under the rulesnor càuld have been 
J feasible.t,., ,. 	

..' 
- 	 Once the Initial order itself U .  void ab inilto, the same - 	 cannot be legalized by passmg a legal order 

. 	 _V, . 	 r 
.-,. Facts. The Applicant while holding the post of Sr TOA (P) at 

CIX Banswaza. was issued with a chargesheet for minor penalty undet - 

,. Rule I6ofCCS(CCA)R.ules, l965(forbrevitytheRules)-izdememu, * 

dated 13-4-1999, alleging violation of Ride 3 (1) (:), CCS . 

' (Conduct) Rules,. 1964.-  He reque 	to 

	

steI 	maie available a copy of 
documents mentioned in his representation, dated 17-4-1999 lIe as 
allowed the inspection of the same and thereafter he submitted an 
exhaustive and self-explana*oiy representation on 10-5-1999 whereby 
he requested for holdingS- a detailed oral inquuyTinto the allegation for 
the reasons adduced therein and would submit his final reply.. The 

- Disciplinary Authority abruptly inflicted the penalty of withholding two 
Increments for a period of three years without cumulative effect, vide 

• . -• memo; 4ted 11-5-1999. He prefefted a appeal as well a revision. 
• -: petition, but both came to be rejected. The revision pctitión 	iit 

• . ... rejected by GMTD, Sirohi and also by the CGMT, Rajasthañ Circle, Jaipur 
i---, 	 - 

,.-. Held It is evident from the aforesaid decision that whenever a 
request for conducting an znquuy isrecezvedfrom the delinquent 
employee, the same should receive proper consideration in the hands of the DisciplmaryAuthonties They should apply their mind to the request 
made...byth linquent.employeó.aiid kb account aU..other:: 
materials before them, they have to come to a definite conclusion 

-  - 	— 	- 	- 	
- 

- 	-S 	 - 
$•__ 	 .5- 5_- .•.-. . 	- - . - .. .. •- .......'.........-. •-- -_ . ..................... 
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the necessity or otherwise ofali iiiqulry in the case in hand, it 
-. it the admitted fact that the Applicant did make specific request for 
.' 

 

holdiing such inquiry and the 	 not considered • . 

. . the sm= inasinucli as there is not even awiiisperin the  penaltj 

. • re1diig the same, least to say any cogent reason for not holding it. In 
. 	-.' 

 
absence of such decision, the inescapable conclusic,nliàuld bcthatthe 

• :VeiY penalty oidcannot be sustained arid is liableto be set aside on 
this 	alone 	S_I 	 L•_ 	 y-. 

:nicie is yet another recent decision of a Có -ordiiatà Bench o the 
Trilxmal in case ofM RaW Kumm-v. Union ofindia and-othei 12003 
(1) Lii CAT 3771, whereiii a similar view..was)akó anI th enaky, . 

:order vvai quashed on the same  

	

: i - 	--- - - - -_ _i_ 	,. 	.•;••- _. •.S- Sb - 	- 
_e- Lcmg at the matter from another angle, the Applicant submitted 

t . _- •_ • 
only a representation requesting for holding dCta1led inüiry before he 

i_ 	could submit his final reply,  but the said representation was taken as his 
-• st2rnt of defence. Thus he was not given any opportunity to defend 

his case and we find force in this contentiol of the learned Counsel for 
the Applicant and thi same has our àoncurrence. We are also supported 
in ourvew from ayeiy recent verdict of Delhi 111gb Court in case of 
Mwffl Singh jab and SindB thers.[2004 (l)SLJ CAT 

- 68] *herein a request was made for mbng wallable certain copies of 
- documents for submitting reply to charge-shet but the same was treated 

-. 	as reply to charge-sheet and penalty was imposed. However, the same 
r 	, was quashed holding that the same could riot be treated as reply to - 

shcw-canse rIotice, On thiscoithtaistheenaby'àrdefcannothe. • 

	

- 	 Though not argued on behalf of any of the paxtres,we cannot lose 
' 1 sight of the term the very penalty is clothed. The penalty,  was 

withholding of two increments for a period ,o three years without 
cumulative effect but one gets only one increment during a year. It is 
next to impossible to implement such penalty since increment can be 
withheld when one gets it and by no stretch of imagination two 

'. increments can be withheld in a year since one does not get them at all. 
Penalty is as such is absurd and neither ithas beenprovided under the- - 

rules nor could have been feasible. It is difficult to understand as to what 
. mind the disciplinary and other authoritiesLbave applied. Such penalty 

cannot be sustained in law. It may bq mysteLy for us to imagine as to 
how the Respondents ungirt have given effect to the pena1tr order in 

, 

Now ad''eztng to the order4assed  by the Appellate and Revising 
Authonties once thei  initial order itself isvoid abznztzo, the same 
carin  be leaIiid by sigiidaiörder:See: Bäràdakiznth Mishra 

-, - v High Court of Orzssa and another [AIR 1976 SC 1899], The same 
cannot standmthe eye of law In any case, these tonues have also - 

2- 	 - 
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Unless and until the ud nient Is modIfied set asIde 0 

uashe b the Hi he ourts it remains bindin On the 
oursribunals which pronounce, the Order and 

The action of the employer In effecting recoveries from 
the pay of the employees without issuing a show-cause 
notice is illegaU and violative of Principles of Natural 
Jutice. 

Facts: The Applicant in O.A. Nos. 180 of 2003 and 189 of 2003 
were appointei as.Washermen while Applicant in OA. No. 190 of 2003 
was appointed as Barber in May, 1983. The pay scale attached to the 
said posts wee Rs. 775-1,025, which was revised to Rs. 800-1,450 in 
terms of communication, •dated 12-4-1993. The Applicants were 
declared surplus and remustered and consequently posted as Cooks vide 
order, dated -7-1998. The pay scale of Rs. 800-1,150 was revised to 
2,610-3,540 on implementation of 5 CPC recommendation with effect 
from 1-1-1996. Since, the Applicant had rendered more than 12 years of 
service in the said post of Washermen and Barber respectively in terms 
of OM, dated 9-8-1999 they were granted first financial upgradation in 
the pay scalp of Rs. 2,650-4,000. Later vide communication, dated 
28-3-200 1, he pay scale of civilian cooks in Messes, Inspection 
Bungalows, etc., outside the Canteen was revised to Rs, 3 9050-4,590 
with effect from 1-1-1996. As the pay scale of Rs. 3,0504,590 was 
denied to the Applicant, they earlier approached this Tribunal by filing 
O.A. Nos. 531, 586-687 of 2001, which was disposed of t'ide order, 
dated 17-9-2001 with direction to the Government to implement the 
order, dated 28-3-2001 including payment of arrears of pay within a 
period of four months which time was further extended on filing 
M.A. No. 29 of 2002 seeking further extension of time. it isthe case of 
the Applicants that they submitted representation, dated 18-7-2002 when 
arrears consquent to revision Of pay scale was paid to their colleagues 
and not to them. It is stated that third Respondent, i.e., Commandant, 
MEG and Cntre, Headquarters, Bangalore, did not approve the benefits 
of first fmancial upgradation under ACP scheme citing the reason that 
the revised pay scale effected from the date of reclassification is to be 
treated as upgradations of pay scale based on the DoP&T OM, dated 
10-2-2000. They submitted further representation with prayer to pursue 
the matter with Army Headquarters vide representation, dated 
17-12-2002. Despite lapse of sufficient time Since the Applicants were 
not being granted the said pay scale of Rs. 3,0504,590 and on the other 
hand the Rspondents effected recoveries of alleged overpayment made 
to them, they filed the present applications. It is stated that similarly 
situated oficials. also approached this Tribunal in O.A. Nos. 52 and 83 
to 85 of 2003. It is contended by the Applicants that they are entitled to 

I 

I ,  
.1 

A 

I

, 



94 	 SwamysnewS 

the pay Iscale of Rs. 3,050-4,590 and consequential ACP with 
corresponding rcviscd pay scale, Action of the. third Respondcntin 
effecting recovery as reflected in the payslips issued for the month of 
December, 2002 is illegal and in gross violation of the principles of 
natural justice. 

Held: It is not the case of the Respondents that any show-cause 
notice in specific was issued to the Applicants prior to making 
recoVeries from the applicants pay in December, 2002 or prior to it. 

It is Well settled law that unless and until the judgment is modified, 
set aside lor quashed by the higher Courts, remains binding on the 
Courts/Tribunals which pronounced the order •  and judgment. It is an 
admitted fact that the Applicants have now been placed in the pay scale 
of Rs. 3050-4,590 in terms of Government of India letter, dated 
28-3-2001. It is further admitted fact that no specific show-cause notice 
was issuei to any of the Applicants which action of the Respondents is 
in utter viplation of the principles of natural justice. Grant of revised pay 
scale of Rs. 3,050-4,590 with effect from 1-64998 on Applicants' 
remustering and posting as Cooks is better than the first financial 
upgradatiOn granted to them in the pay scale of Rs. 2,640-4,000. We are 
of the coiisidered view that the Applicants are entitled to the said revised 
pay scale of Rs. 3,050-4,590 on their being remustered as Cooks with 
effect from 1-6-1998 and the amount/scale granted to them in tenns of 
first finatcial upgradation is liable to be adjusted. Since the judgment 
and order passed by this Tribunal in O.A. Nos. 52 and 64-65 of 2003 has 
not been modified, reversed or set laside by any higher Court till date, we 
are bound by the said order and judgment of this Tribunal. 

In the light of the discussion made hereinabove and following the 
judgment and order, dated 15-7-2003, passed in O.A. Nos. 52, 83-85 of 
2003, passed by this Tribunal in A. Kurnar and others v. Union of India 
and others the present O.As are allowed. The Applicants are entitled to 
the pay scale of Rs. 3,050-4,590 on their being remustered as Cooks 
with effect from 1-6-1998 as admitted in reply Para; 4.7. Accordingly, 
the Respondent's actions in effecting recoveries on granting first 
financial upgradation from 9-8-1999 is declared to be illegal and 
violative 1  of principles of natural justice and the amounts recovered from 
each of the Applicants is directed to be refunded. The Applicants would 
be entitled to all consequential benefits including refund of the alleged 
excess anount on account of grant of ACP within a period of three 
months. 1 Respondent No. 3, shall carry Out the aforesaid directions 
within a period of three months from the date of receipt of a copy of this 
order. There shall be no order as to costs. 

nurthy and others v. Union of India, Ministry of Defence, 
i and others, 8/2004, SwamysnewS 93, (Bangalore), date of 
18-2-2004.] 

O.A. Nos. 180 and 189 to 190 of 2003 
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department could no.ti1l up th posJyaregu1arcandidate.AshV \ 
24) observed the .jespondent aii fhrities issu ed'three notiications 

anc4 ui the. third notificãp 	 of - 
oxferiig'ihe post t3 the fl tmen(oxr ou andidate ,14theflist in 
stance the) offeréd the postt one Suryanaraan who declined the of 
fetNe'ct the) offered the post of kum..MVS LhsiKumañ,ho b) 
then 'got apporntffient in anothr,Brancl Post Oflice Thus they at-
tempted to provide appointment' t theesdndèiit no.6 iho áccórding 
to tleni as the iiextrnetitöriTotis'&ididate: Xj ub a:rfl. 

19 	A direction to tlTe reponcents toiss 	freh noifitionin'ifl 
such contingencies will not be in interest of smooth running of the de 
parunent As observed it will 0111) benefit the provisional candidate to 
continue on the post and toclaim regularisation on the post on ac 
count of he subsequent instructions given by the aepartment: pro'i-
stonal candidate 15 not selected to the post after undergoing the pre 
scribed selection processAprovisional cändidatis: to -be-continued 
only till a regular candidate is' posted. 1n fact by instructions given-by 
the theDG P&T in its letter dt. 30.12.99 it.is made.clear that: 

As f-it as possible proisional apoint.ments should be avoided 
Provisional appointméts shbWdnot be made to fill the vacänàies 
caused by the retirement of ED Agents: In such cases, the A 
pointing authority should take action well in time before the re-
tirement of the incumbent ED Agent, to select a suitable succes-
sor.' .' -'•: - 

FOth th, above it is clear that th intention of the departmentis fd 
avoid provisional appointment as far as posible and the appointing 
authorities have been called upon to take advance action veiJ before 
the retirethent vacancy arises. - 

20. The EDA Rules do not prohibit the preparation ofpanel. 

2 1. '- Considering all these facts and circumstances we feel that the de-
partment should prepare a panel even for selection to the post of ED 
Agents under the P&T EDA (Conduct and: Service) Ruies, 1964. The 
size of-the panel shall not be disproportionate to.the.number of posts. 
The validity period of the panel shall be one-year. CPMG may give suit-
able instructions in this behalf basing upon the obsej -vations made by 
the Patna' Bench of this Tribtinal cited. above on the point noted at P 
3(b) above.  

22. With ourviews on the points referred above we direct that this 
matter be posted before a division bench for final disposal. 

CENTRAL ADMINISTRATIVE TRIBUNAL 
(FULL BENCH HYDERABAD) 	- 

O.A. No.1732 of 1998 
Decided on 06.09.2000 - 

P. Venkata Rao and àrir. 	 -. 	 - Applicants 
- Versus 

The Director General. Department of Telecommunications, 
New Delhi & Ors. 	- 	 - 	 Resoondents 

2O02-.2003P. Venk a R Zib 	tdeteralT0ept of Telecom. -2'37 

'lo iiz 	 L!iT iirL 
epplicants. 	1F-s NR 

Raodcfl&'iand' tcrio isra. aiw 
pjt 	JD1 	 3 	y9C,t 

s' ' 	 -i -. ... ,.E. 	pRESENT 	YI.. 
 

be-q 	Hóri'tl 	titice htAg awal; Chairman 
' 	

-.... 	 - 	 - 	
....- '.. 

 

:. 	:9Fhe:Hon'b1é MJustice'D.HNaSirIce Chairman -----' . 
The Hirjbi M? 	a]o rM ber(dmo ) -. 

r-'.ul't ; ). C9st tutio 	bf in ,- 
R 	

dia,.ArticiqS 	Lad4. ,. :Fund3mental 

és—Ulé 22-1 ()(i).nd' 27.Pay—Steppiflg up of. pay of Senior, to 
the level ofJuhior wasállowed by the Tribunal- -SLP against the order 
of Tribunal filed--Dismissed on the technical ground of laches—Order 
ofTnbunal attained finality between thepa'tIeS and the pay of the 

Senior eployees ëre stepiéd 'ãp-Lafér Su*eme Court in anbther m  
decision 	m 

m 	
(R Swainathan Case) denying stepping tfp of pay of Senior 

eployees'tO the'level of their Uunlors who eregetting more 1 pay 

due to local"ad hoc officiation under exigencies of service—On the ba 

sis of decision of Supreme Court n R. Swaminathan $ case respon 

dents issbed' i rn  gnedorde'rrefi(iflg the pay and recovery of pay of 

those 5énor èmployee& wha,wére given the benefit of stepping up of 
pay by th&.TribLinl_HeldeClS 10 fl of Supreme'cOurt will not annul 
the -Issues"which'háve been finally settled and decided prior to the 

renderin'g of the JUdgmet in the case of R. Samináthafl's case—The 

Decision in R.'Swaminathan5 'caselias only jrbspecti've 'effect—On 
facts - alsosimilarly- 'situated - persons "were -given relief by other 
Benches of the Tribunal - and 'orders of the Tribunal were complied 

with—Denial of benefits topresentapplicants is violative'of Articles 14 

and 16 of the Constitution 1 ' 

(8).Fundamental Ruls',RuleS 22and 27—Stepping up of—When 
an employee who had received certain benefits in view of filing an 
O.A. in the Tribunal and 'either no appeal is preferred or appeal pre-
ferredhás been rejected by the Supreme Court-- Whether the benefits 
accrued to him 'can be annulled by a later decision of the Supreme 
Court in a similar case—Held no. 

ORDER .' '. .: - 	.• 
.Ashok Agrawal, çhairrn.an;--By, an order, passed by a Division 

Beticli of this Tribi.inal (coran:Justie D.H. Nair, Vice Chairman 
and Shi'i R. Rangarajall, Mmbér '(A)) on.3..11-I999 the following 
question has been referred to the preseii,t Ful1Bnc1:- - 

• 	'when an employeewho.had received certain-benefits in view of 
,filing an original-application in the-Tribunal and either no appeal 
is preferred or appeal preferted has been rejected by the Supreme 
Court whether : the benefits accrued to the applicant can be an-
nufleçf.by a later decision o he Stpreme Court in a similar 

case. ------- : . - - •,. - - 

2. 	ApplicantS are workingasSenior Account Officers in the Andhra 
Pradesh Telecom Circle. The 	had earlier filed OAs being 
OA.N0.1019/ 1993 and OA No.1328/1998 before the Bombay Bench of - 



238 	 A.TFULLBENCH JUDGMENTT / T:e2OO2-2oo3
172,  

this Tribunal with a prayer for stepping up of their pay in the cadre o' 
Accounts Officer at par with thpay of their jun ors.fi.fojsàjd claim 
was made on the basis of,FR,27. By air.otder passed on 19.7.1994 

- foresaid OAs v.'ere alldwed andjryér for stepping up .  of the pay was 
granted. Pursuant to the aforesaid orders, pay of the applicants was 
stepped up at par with their Juniors. Aforesaid order was impugned by 
the respondents, by approaching the Supreme Court. However, their 
SLPs were dismissed though on the technical ground of laches. Afore-
said order of the Bombay Bench of the Tribunal thus attained 'finality  L 	ben een the parties and the.applicants pay was stepped up at par with 
the pay-bf their juniors. They accordingly started receiving payat the enhncedscaJe 	 . 

1 
3. 	The Supreme Court in a later judgement delivered on 14 2.9.1997 

. 
in Civil Appeal No.8658/1996, Union of India and anvs.- R. Swamj 
nathan and others, (1997) SCC 690 gave a ruling that the senior Coy- 

• erriment employees are not entitled to have their pay stepped Up-under 
FR 22-1(a)(i) at par with their juniors who are getting more pay due to 
local ad hoc officiation under exigencies of service. Based on the afore-
said judgement olthe Supreme Court, the responden issued their fin-
pugned order dated 13.2. 1998 at ArtnexureM holding that the afore-
said judgment of the Supreme Court in R. Swaminatji's case (supra) 
is applicable to all the employees including those who had succeeded 
before the Central Administrative Tribunal as the decision of the Su-
preme Court has become final. The order further directed that those of-
ficials who have been given stepping up of pay at par with their juniors 
due to Central Administrative Tribunal decision in their favour, their 
pay may be refi.xed after offering an opportunity of hearing by notice 
from 12.9.1997 at normal stage e.g. on 1.9.1993, if the payola senior 
Shri'A' has been stepped up at par with his junior Shri 'B from 
Rs.2395/ to Rs.2975/. in the pay scale of Rs.2375-753200100 
3500/- due to judgment of the Tribunal in his favour, the pay of Shri 
A (senior) may be refixed at Rs.2675/. as on 12.9.1997 instead of 
Rs.2975/ The over payment made from 12.9.1997 onwards may be 
recovered from the officials. 	 - 	- 

When proceedings for recovery based on the aforesaid order were 
sought to be taken, applicants have preferred the present OA. 

it may not be out of place at this stage to mention tht. person 
who are similarly placed as the applicanta in the. present CA and who 
have also been granted the aforesaid relief of stepping up of Pay in 
terms of the orders passed by the Tribunal had filed OAs both before 
the Ernakularn Bench as also before the Madras Bench of the Tribunal 
seeking to impugn the very same order which is impugned in the pre-
sent OA, Ernaku1a Bench in OA No. 451/1998 by its judgmeht and 
order passed on 22.7. 1998 has allowed the OA and has restrained the 
respondents from making recoveries based on the aforesaid impugned 
order at Arinexure Al. As far as the order of the Ernakulam Bench in 
the aforesaid case is concerned, it has inter alia observed as under- 

1J 

- .- 	 2002-2003 P. Venkata Rao v Djrector General, Dept of Telecom. 29 

."Further, it is well settled that a principle laid down in a later de-
cision of the Hon'ble Supreme Court though is the law of the land 

- -, will not affect the rights accrued to the litigants whose çass have 
become fiia1 by not being subject to appeal or the appeals having 
e-en dismissed by the Supreme Caut" . : -  

Similarly the Madras Bench - of. the Tribunal in •the case of 
T.K.Raxnaniurthy and ors. vs. Union of India and ors., 1999 (3) 
ATJ 658 has allowed the CA inter alia observing as under:- 

"7. We have considered carefully the various points raised by the 
• learned Sr. Standing Counsel for the respondents. We are unable 

to .accept the point that subsequent judgment of the Supreme 
Court will apply retrospectively to the cases which have become 
final either by not taken as SLFor taking up as SLP and got dis-
missed in 1iminëon the- ground Of delay. It is trie: that the judg-
merit of the Supreme Court is binding on the Tribunal under -Ar-
ticle 141 of the Constitution of India. But on the facts and cir-
cumstances of this case it cannot be said that cases decided long 
before the judgment of the Supreme Court arid which had been 

• given a quietus can be reopened now and proceedings can start 
in those cases. To our underslanding, the last paragraph in 
R.Swaminathans case clearly shows that all the orders of the In-
burials which are the subject matter of the appeal are set aside, 
because that judgment which covers the orders of the various 
Tribunals and the Supreme Court rendered a consolidated view 
and as such the Supreme Court observed as follows in the last 
paragraph.  

"14. The appeals are, therefore, allowed and the impugned orders 
of different Benches of the Central Administrative Tribunal which 
have held to the contrary are set aside. There will, however, be no 
order as to costs." 

The Supreme Court has held in Madan Mohan Pathak and Another vs. 
Union of India and Others (LIC case) (1978 (2) SCC 50) whenever a 
writ of mandamus is issued and the order has become final so far as 
the applicants are concerned it cannot be said that the decision can be 
reversed by a subsequent judgment of the Supreme Court. The Su-
preme Court has taken a view in the case of Vallapally Plantations Pvt. 
Ltd. vs. State of Kerala (AJR 1999 SC 1976) that it is well settled that 
even order which may not be strictly legal become final and are bind-
ing between the parties if they are not challenged before the Supreme 
Court. In our views, the Supreme Court might have indicated that the 
judgment will apply even retrospectively. That has not been done. As 
such, we do not think, the argument of the Learned Sr.Standing Coun-
sel can be accepted. - 

"8. As-such when the orders of this Tribunal have become final so 
far as these applicants are concerned the Government cannot re-
fix the salary of the applicants since the orders are in their favour 
and the issue cannot be reopened now because of R.Swami-
nathans case. On this simple ground, the impugned orders in 
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th 	 , these apphcaion 	i'è 'eI aside . Accordingly the OAsare al 

J -loed No costs  
-- , 

• -t 6. '-Aforesaid: applicants before .theErnakulajn-Bench and the Ma- - 
 

	.. 	 - . dras -bench of' the TnbunalwhoaresimiJarIy laced as 'the applicants 
in the present CA have thu'-been iti the reliefs hxch have been 
claimed b) the applicants in the present CA hs- 

Shri-'NR. D'e 	jU?ê  fiF91iiija &5unèl 	èájI 
the present OA pà?t . frdiñ'3IaRihg.ré1jjjce n'the dresaid-deiioiis df 
the Ernakujam Bench .andlthé,Madras . Bench.:of the Tribuna] has also 
placed reliance on-a decisionoftheSupreme Court in the case of Valla- 

of,.Kerala AIR 1999. SC 1796 
wherein iLhas inter alia,been'obser-ved as - follows:-.  

23 Coisidnng 'iii~e"q'u.e"st'fo`n regarding applicability of Section 
. 

85(9) to the case in sand in the conspectus of statutor provi 
sions we are of the vie that ans'er to the question is in the 

- negative.T The provisiori 1n Section 85(9), as we seit, is intended 
oenablé the Board to set. aside its order under ubsection (5) or 

sub-secfon '(7), a'tl -i'"case may be. The power vested in the 
BOard 'under the rovjioji is in 'wide erms; and therefore, the 
necessity for circumspection in exercise of the power: The provi-
.'ion is intendedro empoer the Board to correct errors in its or-
clers and riot to upset judgment/ordcr/decree of competent 
courts which are binding on the' parties: To hold otherwise will 
amouni o vestirig - 'povers to reopen any proceeding disposed of 

-by 'a ±'ori'ipetcnt Co'urt at any poirit of time (there is no period of 
limitation provided in the section) which may result in unsettling 
positiorls'se(tled between the parties. On a fair reading of the 
provision it is to be held that the power to set aside its order and 
reopen 'a proceeding should-he exerdsed by the Board in a fair 
and reasonable manner. In a case where the dispute on being de- 

• terminedhy the Taluk.Land Board was carried in revision to the 
High Court by. the person affected or by the Government and 'the 
revisional order passed by the High Court was not challenged be-
fore superior Court and thus attained finality, to vest.the power 
in the Taiuk Land Board to ignore such an order and, reopening 
the proceedirig will not pa l)' result in unsettling settled positions 
between he parties but also góägainst judicial discipline 

"24: No doubt in the, present case the ordei that was sought to he 
• - set aside was of the Board. But the said order was passed in pur-

suance to the directions :of the'High.Courj in the revision peti-
tion;ln other words in substance and in eiTect,in passing the or-
der the. Board was only complying with the direction of the High 
Court. To vest jurisdiction in the Board to set aside such an or-
der v:ll he permitting the Board to interfere with the decision of 
the High Court which has attained finality inter- parties. 

"25. A somewharsiriikir question arose before this Court in the 
case of Authorised - Qificer (Land Reforn -is) v M,M. Krishnamurjhy 
Chettv, (1998) 7 JT (SC) 503. In that case 4.81 standard acres of 

- 	
- I. ,:"•_ 	- 	 '- "C  
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E. LIa4d be1okuj' 1  t the 	pndent vre declafed surplus11  Ulti 
Court The lernd-3udge of 

;u"H 	Cóü?Pet isid the ikrdei id eñiaiide the ãse for 
light of the ju"dgMènt of the" High" Court 

th"the Sf Naa àthAier'Authonsed Offi&r (1970) 84 Mad 
• 	 • 	W 

 
69 Wht1e-tthnatter -was :pending 1before the 'authonsed offi-I 	- 	 "'" 	 - 

• • ,. 
•" er theSuprern&Coiirt reversed rtheaforesaJdjudgment in the 

	

'Na 	âthá,'AIRt1979 'SC- :1487 .  
• 	r- 	' 	 • - 	 CC., 	 Z 	 - 

, 	 4 , '. 	,, 	 , 	 ,, 	 , - 	 . 	 -' 	, 
;-, 'the Uthorised officer-decided the-proceeding -in the-light-of the 

• 	 'Coiii't?'The láhdhbldè'rweiü th'revision (1T'C 
béfoh High'C6 	1iaJ1ei'ng The'oidè'?of éAüthoried Of- 
'icF'A stâii'd iàs taken1beTore 'the1Higl C6IM that'the 'o"r'der of 
fkpiàñd passdbytlfé' High Court du -ecting'the authoned officer 
c3 'deidè the dipiëreipé'dtf th&éèi1in "ai in""thè light of 

the judgment of theHigh court was not challenged by the Au-
thorised Officer before the Supreme Court and as such it had be 

- 	 come final, in other wordsthC'Authorjsed:Officerwas.und by 
-the order,, of remand passed -by the HighCourt and-it was not 

-. 	 open to the Authorised Officer to consider. the. dispute in respect 
• of,the èeiling area intlie light of the.judment ,of,the Supreme 

. Court. The HighCourt. accepted this contention and allowed.the 
civil revision filed by the laridiholder:the respondent. This Court 

• - confirming the order of the High Court observed as follows:.-. 
I,., 	-. 	 .,' 

Fhe:orderpassed.bythe High Court directing theAuthorised Of-
(icer:.to examine the dispute. in 1the :lightof .the'judgment of the 
.Hig)i Court, in the case'of,. Naganatha Ayyar 'vs.Authorised Officer 

ibecarne final -although:the judgment on which- the grievance had 
• to be-examined itself was reversed later by' this Court: We find no 
• faults with the reasoning of the':J-ligh Court. 1tis well settled that 

even,orders which -maynot,be strictly legal become final and-are 
- binding betwçen.. the parties -  if ,they' are not. challenged before the 

• 	 . •- superior Courts.-.ln the.result the appeal fails'and -it,is dis- 
- missed." 	• 	 • -.........: •. - 	 .." 	 • ... 

"26:-On giving out anxious'éonsideratjon to the entii -e matter we 
haye not hësitationto hold thàton the facts and in the circum-

"stances of the case the Taluk Land Board rightly held that it had 
• - 

 
no 'power to reopen to proceding in exercise of the powers vested 

- - 
in Section 85(9)àrid th High Cdurt was in error in interfering 
vith the said brder of the Taluk Land Board." - 

- :- • -: 
Based on the aforesaid judgment Shri Devaraj has contended that the 
respondents are not at all justified in reopening Isèttied isues between 
the pa.rue - by seeking to c!airii 'refund based on the decision of 
R.Swarnjnathan (supra). ' • ' 

8.. . ShriDevaraj has next placed reliance on .the decision oi the Su-
preme Court in.the case of Baburamvs. C

. C. Jacob and others, 1999 
SCC (L&S) 682 wherein the Suprine Court has observed aifollows:- 

 

- "The prospective declaration of law is a devise innovated by the 
Apex Court to avoid reopening of settled issues and to preven't 

\ 



-• 	- 	-'- 

> 
4-2QC3 
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the Sureme Court in the case of RSaminathan (supra) but also ap 
pl ''h 	nioio'id'âll wliich' iihide the tapplicaiits 'also.'

1.• 	 •• 	 •- 	 ...........-- 	 - 	 -. 

Tçm,nae ly the applicants in the present OA in - the circum- - 
- - stncei 	 iè Uriten1 TSsathé'thrdingly dèis'o be-dismissed 

u.. 	 I 
As far as he 'deçisidns'of the Ernakulam Bench and .the Malras 

Bench are oñdri'iéd,th aine according to Shri Sharma are per ndu-' 
ri.rr as tsame hav' bn rede red withoutonsidenng the lay, laid 
doinbyhe Suprem C6rt n its proper co'ntext and p1nt The aid 
decitons ln ,tlie c1rcmstncs'are liable to be ijiored nd the present

1.OA i'st liab1è tó .be'diri ed."' 	- ' 	• ":'"' - 	-: 	-- 
z'- . 	- - - ' - .: j--: 	 - •,' 	 -- 	 • 	 - 

• 	12. 	 e.rivlcontention - advanced, by the 
learned 	 the, contending parties and we have no 
hesttauontn holding that the applicants herein have made good their 

- 	- 	claim as raisedin -the present O.A. -: 	-- -. - •- -. - 

1'3*As far asthe present lis is concerned, namely, the issue of' step- - - 
ping up of'pav at parwith the juniors under - FR 27,- the same has been - 
squarely'answered by-the -Tribunal in the earliërjudgm,erit rendered be- 
tween the same parties vhich are parties to the present OA. The Tribu-
na,l in.the aforesaid OA has found that the applicants in'terms of FR 27 
are entitled to the steppfriup of their pay at par with their. juniors. 
Shri Sharma is, however, justified in his limited contention that the re 
jection f the -SLP filed 15y the -espondents agáFnt the aforesaid order 
passed in favour.,of- the applicants in ..their earlier OAs cannot act as res 
judicata as the same.,hasbeen  dismissed on technical ground of 
laches. However, the decision ol the Tribunal, in our vied' has become - 
final between the parties. Respondents have, complied with the order 
and have stepped up the pay of the 'applicants at par with their juniors. 
Applicants have been receiving their pay at the stepped up scale. The 
Tribunal,, in our view, has directed the pay of the applicants to be 
stepped up at par with their juniors. In other words, applicants have 
been held to be entitled to receive and to continue receiving the pay at 
the stepped up stage at par with their juniors. Later deciion of the Su-- 

• preme Court in the case of R.- Swaniinathan- (supra), in our considered 
view, will not entitle theresporidents in•any manner to water down the 
effect of the judgments of the Tribunal: The judgments of the Supreme 
Court are binding on all courts and Tribunals of the,country. That, 
however, will not annul the issues which ha'e, been finally settled and 
decidedprior to -  the. rendering of the aforesuid decision in the case of R. - - 
Swaminathdn (supra). ' •. "': • - ' - . - 

14..., 'Aforesaid decision'.of the Supreme Courtin the casef RSwami -  
nathan' (supra) car.apply only prospectively. The same cannot be made 
applicable to upsettle the settled issues which have become final between 
the parties. -If. parties :are permitted to resile from settled issues which 
have become final between them, it would go against.judicial discipline. 
Apart from the principle of finality which attaches to every lis between the 
-parties, parties are also governed by the principle of rejudicata as.en-
shrined in Section 11 of .the Code of Civil Procedure. Though aforesaid 	- - 
provision may not strictly be applicable to the Tribunal, provision 
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multiplicity of proceedmgs It is also a dvise adoptedq, avoid 
- .,uncertainty, aiid' avoi5labi itigationy 	Ebje!t.of pro- 

spective decla ation f l,jt.iS deemedth 	ii con,al<en 
..-.:contrary .to the declaration, ofaw prior to jts.dat ordeclaration 

areTvalidated..This is done in the,larger. publicinerest.Therefore. 
• - the:subodite .  forii 1 are legally th bound tp apply e dec-

laratiori of law rnadeby this,Court are also duty-bound to. apply 
such iictum to .. infuture onlyin mat-
ters vhere decisions;oppqsed to the said, principle have Tbeen 

• takn prior to sucl declarationof law'. cannot. be  interfered with 
• on the basisof such declaration of law.,1n the instant case,both 
• decisions of the DPCs.ellT the appointingauthority,being 

.are.00pip1 
that the Tribunal as in error in applying the decision For this 
reason, these appeals succeed and are hereby allowed;stting 
aside the orders anddirections made bythe Tribunal in OAs 

• Nos.186 of 1994 and 961of 1995." 	-• 

Based on the aforesaid dedisions Shri Devaraj has contended that the 
later decision of the Supreme Court in the case of R. Swaminathan (su-
pra) will not entitlethe respondents totake away the rights which have 
been conferred upon the applicants by the decisions of the Tribunal 
which decisions have attained finality. 

Shri NarasimhaSharma, the learned Senioe Government 'stand- 
ing counsel appearing on behalf of the respondents has strenuously 
opposed the prayer made by and on behalf of the applicants in the pre-
sent OA by contending that the law laid down by the Supreme Court in 
the case of R Swaminathari (supra) is binding on one and all which in-
cludes the applicants as well. The decisions earlier rendered by the Tri-
bunal can no longer hold the field in view of the law declared by the 
Supreme Court in the aforesaid decision of R. Swaminathari (supra). As 
far as the respondents are concerned, they have not withdrawn from 
the applicants the benefit of the judgments of the Tribunal till the date 
of decision of the Supreme Court which was rendered on 12.9.1997. It 
is only after the aforesaid date that the respondents are seeking to en-
force the law declared by the Apex Court which is binding on the.appli-
cants as well. Hence all that is sought to be done is to recover the ex-
cess amowit which has been paid over to the applicants subsequent to 
12.9.1997. According to the learned.senior standing counsel, the stand 
taken by the respondents is fully justified and no fault can be found 
with the same. 

In order to buttress his submissions, Shri Sharma has placed re-
liance on the decisions of the Supreme Court in C.N. Rudramurthy vs. 
K. Barkaihulla Khan and others, (1998) 8 SCC 275 and M.S.L. Patil vs. 
State of Maharashtra and others, (1996). 11 SCC 361 and has con-
tended that the law declared by the Supreme Court is binding. Based 
on the aforesaid decisions, he has contended that the decisions of the 
Tribunal which run counter to the decision of the Supreme Court later 
rendered in the case of R. Swaminathan (supra) stand overruled by irn-
pIcation. The aforesaid decision would bind not only the parties before 
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analoguous to res judicata will certainly apply. 1n the circumstances 
we have no hesitation in holding that it is not open to the respondents 
to reopen ,settled issues .and claim refund of the amounts paid over to 
the applicants under thjudgmeifs of the Tribunal which have become 
final between the kai-ties. •. 

!L. 	'T 	- 	 j 	 ,- 	 , 	 - 	 - - 

There is one other reason why resp6ndents cannot be permitted to 
• enforce their- impugned order at Mnexure Al. Persons similarly placed as 
the applicants in the present OA filed similar OAs in the Ernakulam 
Bench and the Madras Bench of the TribunaL Aforesaid OAs have been 
allowed and the relief claimed therein has been granted. Applicants herein 
as also applicants before the aforesaid Benches are all Accounts Officers 
under the very same department, riamely, department of Telecom. Appli-
cants in the 'circumstancesannot be discriminated with the applicants 
•before the aforesaid Benches. Similarly, the respondents cannot be per-
mitted to create a-class within a clss and.give a treatment to one class 
different to the treatment given to another class thus offending the princi-
ple of equality as enshrined in Articles 14 and 16 of the.Constitution. 

For the foregoing reasons, the aforesaid question referred to the 
Full Bench is answered in the negative. Present OA vill now go back to 
the Division Bench for decision in the light of the observations con-
tained hereinabove, on merits and in accordance with law. 

CENTRAL ADMINISTRATIVE TRIBUNAL 
(FULL BENCH - NEW DELHI) 

O.A. 1369/2000 
Decided on 23.10.2001 

J.P. Kaushik 	 Applicant 
Versus 

Union of India 	 Respondents 
For the Applicant: 	Mr. Sam La], Advocate. 
For the Respondents: 	Mr. R.P. Aggarwal, Advocate. 

PRESENT 
The Hon'ble Mr. S.R. Adige, Vice Chairman (A) 

The Hon'ble Mrs. L.akshrrij Swaminathan. Vice Chairman (J) 
The Hon'ble Dr. A. Vedavalli, Member (A) 

Telephone Facilities—Circular dated 25.9.1998 provides conces-
sional telephone facilities to the employees of DOT who have ren-
dered 20 years or more service before retirement or having their last 
posting in DOT for at least one year before retire ment—S e rvice ren-
dered by an employee in the erstwhile P&T Department (i.e. prior to 
1.4.1985 when the two Department DOP and DOT were bifurcated) 
would be counted towarcis continuous service as in DOT claiming the 
said benefit—Applicant who was last posted in COP and retired as 
such cannot claim the said benefit on the ground that cadre control-
ling authority is the same in the COP and DOT.  
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- - 	-- 	- 	
i - -- . 	----------• 	- - 	• 	- 	 - 

- 	- 	- 	-. 	ORDER'-. • - 	- 
Suit. Laltshmj Swaminathan, Vice Chairman (J):--The Full 

Bench hisbeen ohstitute'dforconsideratjon of the following two 
quetions:  

Whether the service rendered by an employee in the erstwhile 

	

- 	P&T Department shod, be counted towards continuous service 
- as in DOT f6r claiming' the benefit of accord of free concessionai 
telephone facility by DOT to their employees by letter dated 

- 	25.9.98- and - 	 - - - 	- 

Whether the service rendered by the applicant in P&T Ac-
counts and Finance Service Group A' after 1.4.85 is to be reck-
oned as service in DOTfor the purpose of according him the 

- benefit of concessiónai benefits as per letter dated 25.9.98'. 

	

2. 	The above refeterice has been made in the case of J.P. Kaushik 
Vs. Union of India through Secretary to the Govt. of India, DOT (OA 
1369/2000), on 27.7.2001. The respondents by their Circular dated 
25.9. 1998 have granted' certain concessions by way of telephone facility 
to retired employees of the Department of Telecommunications (DOT) 
as a matter of policy. The applicant is a retired Deputy Director of Ac-
counts (Postal), Department of Posts (DOP) and he has assailed the 
aforesaid Circular isued by the respondents dated 25.9.1998. He has 
been denied the extension of the benefits of the concessjonal free tele-
phone, on the ground that he had not put in a minimum of 20 years or 
more Continuous service in DOT as retired from that Department. 
Hence, he has prayed in the O.A. that a direction may be given to the 
respondents to grant him the benefit of the concession of free telephone 
now being given to retired or retiring DOT employees by treating his en-
tire service in the P&T Accounts and Finance Service Group 'A' (herein-
after referred to as 'the Service') which is common to both the DOT and 
DOP as service in DOT. The Tribunal by order dated 27.7.2001 had 
noted that there were conflicting decisions of the Tribunal, namely, the 
Calcutta Bench (Jiban Kanta Bhattacharya Vs. Union of India & Ors. - 
O.A.429/2000) decided on 28.9.2000. which had ditinguished the de-
cision of the Principal Bench in Ama] }Canti Kanjilal Vs. Union of India 
(OA 1124/99). The Chandigarh Bench of the Tribunal by order dated 
9.7.2001 in Birbal Narang Vs. Union of India & Ors. (OA 
212/HR/2001) has followed the judgment of the Calcutta Bench in 
J.K: Bhattacharya's case (supra). Another order passed by the Tribunal 
(Chennaj Bench) dated 4.8.2000 in Bharat Postal Pensioners Forum 
Vs. Union of India & Ors. (OA 937 of 1999), has also been referred to. 

We have heard Shri Sant La], learned counsel for the applicant 
and Shri R.P. Aggarwal. learned counsel for the respondents and pe-
rused the records and aforesaid decisions of the Tribunal. 

Shri Sant Lal learned counsel has submitted a paper book for 
the Full Bench and has made reference to the documents therein, copy 
placed on record. One of the main contentions of Shri Sant Lal, learned 
counsel is that even after the bifurication of the Ministry of Comrnuni- 

frc1 
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