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i8. 05 2006 Present : Hon'ble Sri K V. Sachidanandan

Vice-Chairman.

Heard ¥y, M. Chanda, learned
counsel for the applicant and Ms. 1. Das,
learned AddLC.G.8.C. for the alleged

contemners,

Alleged Contemner No. 1 has filed
reply statement. The paragraphs 2, 3 and

4 of the same are quoted below :-
I
“2. Respondents have taken all

steps towards implementation
f the judgment dated
882005 of the Hon'bie

bunal and has reguested
UPSC. Since UPSC is the
Competent Authority to hold
the Review DPC as the post
pertaing to the Group A°
cadre, so the matter ia not in
the hands of the respondent,
Thus the Honble Tribunal
may not be pleased to punish
the respondent as the
respondent has already taken
action as per the directons of

. Hon'ble CAT order

]

.i oy

g By
ES

w

=~
-~

3. dhat = the respondent
immediately after receipt of
the judgment sent a proposal
to UPSC for holding Review
DPC and till date UPSC has
not fixed a date for ths samas.
Hence the respondent is again
requesting UPSC to hold the
Review DPC without delay and
Honble CAT may also be
pleased to issue suitable
orders to UPSC to speed up
the matter.

Contd/-

- }
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18.05.2006 . , R

R 4.  ‘That the respondent begs to .

Al submit that the respondent

, has taken all steps and hence
_ there is no willful and
R : -  deliberate. wviolation of the
i judgment and order passed by
" this Hon'hle Triky nal That it
. : is stated that respondent has
I ' the highest fespest for the
. . orders of the Hon'ble Central
B Administrative Tribunal,
., uwahati  hench. The
respondent  therefore prays
that in the circumstances of
the case mentioned above, the
Hon'ble Central Admindstrative
Tribunai, Guwahati bench

may bhe pleased to exampt the
respondent Fr’m" hec mntmmf

proceedings.”

. It appears that UPSC was not a
party in the Original Application. Now,
thaa:i the matter came up for hearing,

| }ea;iﬁed counsel for ‘the contemners

X | ‘ submitted that whatevér is to be done

A R ' . e mny from the side of the Government, has bean
ol M b RSN i
* \QY 69( ! : 1 ST S e ‘ o

idone, bhut the ball in the Court of the

@' . )
' UPSC and UPSC wide letter dated
YN.»A | 17.03.2006 stated that orders of the
P oo : Tribunal is not in coffformity with the
M O/"u' " instructions of the DOP&T. Learned
&o\\,ﬁ\ vlo | counsel for the app!icgnt submitted that

the respondents and UPAC are sitting over
the Judgment and uz&m of this Tribunal,
which is per se contempt. Howewer, four

Se weeks time is granted "tt} both the parties
| © to mimprove their pleadings. ' j) 07 .

Post on 16.06.2000.

‘u‘!f‘E'— .‘1&!..3 5BIan
/27
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Date'

‘ Order of ~f ihe Tribunal

%,'55’“ '

16.6.2006 whem the matter came up today MS.U.

Das, learned addl.C.G.5.C., submite that it
' has been stated in the letter addressed by,
' UPSC dated 9.6.2006 (Annexure-R-2) that
' involvement of UPSC in the selection prece-
, 88 is not required. However, this Tribunal
‘has passed an order that review DPC should
. be conducted for whdch involvement of UPSC
, is essential. Ms.U.Das8, learned Addl.C.G.S
. Cs has produced a copy of xhkx an order
1dated 10.5.2005 passed in CeP.35/2003 (Oa.
:260/02) wherein though UPSC was not a part’
they were asked to comply with the order
‘and the C.p. was closed.
! However, considering the larger
1ssue involved in this case post the
matter before the next Division Bench.
Founsel for the alleged contemners axw is
directedf to give a copy of the order in
C.P+38/03 which will be placed on record.

i ' vice~Chairman

]
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Sachidanandan, Vice-Chairman

01.08.2006 Present: Hon'ble Shri K.V.
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Hon'ble Shri G. Ray,
Administrative Member.
Heard the learned counsel for
the parties. Vide orders passed
separately the Contempt Petition is

closed and dismissed. No rder as to
costs. i

Member Vice-Chairman
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record and closed.

Ms.U.Das lem'ned Addl C G.8.C. for

t’ne- -respondents has submitted that the
~order of this Tribunal has already

complied with and mét_.ter may be kept on

-

Vice- Chairman

A
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- CENTRAL ADMINISTRATIVE TRIBUNAL

e GUWAHATI BENCH

Contempt Petition No.35 of 2005 .
_ {In Original Application No.228 of 2004)

Date of Order: This the 1** day of August 2006. o

‘The Hon’ble Shri K.V. éachid anandan, Vice-Chairman
The Hon’ble Shri G. Ray, Administrative Member ‘

Shri Subodh Kumar Pattnaik,

S/o Late Bansidhar Pattnaik,

Geologist (Sr.), M.G.P. Division,

Ofo The Dy Director General, NER, ~

Geological Survey of India, ‘

Shillong, Meghalaya . : veeeenPetitioner

By Advocates Mr M. Chanda, Mr G.N. Chakraborty |

and Mr S. Nath. :
- Versus -

1.  Shri AK.D. Jadhav,
Secretary, Ministry of Mines,
Shastri Bhawan,

2 Rajendra Prasad Marg,
New Delhi - 110001.

2.  Shri M.K. Mukhopadhyaya,
Director General {Acting)},
Geological Survey of India, . - -
27,]J.L.N. Road, Kolkata. e Alleged Contemners/
‘ : . Respondents

[T T T T R R Y



.. ORDER(ORAL)
K.V. SACHIDANANDAN QV.C.Q a N
Heard Mr M. Chanda, iearned counsel for the apphcants

and Ms U. Das, learned counsel for the respondents

2. " The UPSC were not ;Sarties to the O.A, wherein this court
vide order dated 18.08.2005 has given a direction as follows:

“The above undisputed (undisputed we said because
the respondents did not deny the averments made in para.
421 of the application in para 13 of their reply) fact
situation would show that the applicant was a willing Field

Worker, for about 20 years he had devoted in field workin -

difficult terrains and made great achievement. This would

clearly demonstrate that the request of the applicant for

excluding him from field work was made for good and

valid reasons. It is about such a man the Accepting

Authority said that the’ applicant is not a willing field

- worker. For the selection year 2003-2004 the records (CR)

. required are for'the years 1997-08 to 2001-02. If the

- downgrading to ‘Good’ by the Accepting Authority for the

year 1898-99 and first part of 1890-2000 on the ground of

" ‘not a willing field worker’ is eschewed the applicant even
satisfies the Benrhmark fixed i in 2002 :

. On a consideration of all the relevant matters we
are of the view that the respondenis were not justified in
finding the apphcant unfit based on the confidential
records of the applicant for the years 2003-04 and 2004-
2005.

" Though the applicant has relied on a large number
of decisions of different Benches of the Central
Administrative Tribunal and also decxsxons of the High
Courts and the Supreme Court, in the light of the
discussions made hereinabove, we do¢ not think it

- necessary to deal thh all those decisions relied on by the
applicant. :

In the circumstances the respondents are directed
to convene a Review DPC for selection to the post of
Director (Geology) and consider the case of the applicant

- in the light of the observations made hereinabove and
pass appropriate orders in the matter within a period of
three months from the date of receipt of the order

The appl!catmn is allowed as above. No order as to

costs »



3. " The specific direction. of the court was to convene a-

Review DPC ‘for selection to the post of Director (Geology) and

'consider the case of the epplibant in the light of the observations ;

made in the order and pass appropuate orders in the matter mthm a

penod of three months from the dabe of recexpt of the order The

) order was dated 18.08.2005. When the m'_atter was not complied with -
- the applicant fxas filed this Contempt Petition for non-compliance of

_the order of this Tribunal.

- 4 , ‘ ' 'The learned ;'couvnsel fof the respoﬂdents, has. ﬁiec»lv a

detailed v;iritten statement w'rhere‘il.i it,‘is' stated that on rec:eibt’of the

order of the Tribunal dated 18.08.2008, a proposal was sent to the

UPSC for holdlng a Rev1ew DPC The UPSC in turn has given a 1ette1

to l:he respondents which is reproduced as under |
”Dear Shri Jadhav |

Please refer to your letter No. 10/69/2004-M 11
dated 01.06.2006 regardmg Review DPC for the post of
Director (Geology) in Geological Survey of India on the
basis of the order dated 18.08.2005 passed by the Hon’ble
CAT, Guwahati Bench in 0.A.No.228/2004 filed by Shn

. S.K. Pattnaik, Geologist (Sr.}, GSI. o

The main. crux of the problem is that the
- Hon’ble CAT had presumed that in this case bench mark
of Very Good was not applicable prior to 08.02.2002. This
 is not correct as the Bench Mark system was introduced
by the Government w.e.f. 10® April, 1989 onwards. As
such the observation of the Hon’ble Tribunal are not'in
keeping with the instructions issued by DOP&T regarding

. the applicable ben-ch-mark in the insi:ant case. _

, L As regards Para 31 of the order dated
18.08.2005, the DPCs are held strictly in accordance with
the statutory Recruitment Rules and the 'relevant
guidelines/instructions issuied by the Govt. of India in the
- DOP&T vide their O.M. No. 22011/5/85 Estt (D) dated
10.04.1989 which stlpulates that at present DPCs enjoy
- full discretion to devise their own methods and procedures
for. objective assessment of the su;tabmty of candidates
who are to be consideréd by them While merit has to be

- ’ ' [ "
X N . !' ~ .




“recognized and rewaerded, advanrement in an ofﬁoer s
career should not be regarded as a matter of course, but’
should be earned by dint of hard work, good conduct and

-result oriented performance as reflected in the ACRs and

"~ based on the strict and rigorous selection process. There

.~ are no such instructions from DOP&T according to which

DPC can eschew the downgrading of ACRs/remarks given
- - by the Reviewing and Accepting authority etc. In view of
_this, since the orders of the Hon’ble Tribunal are not in

_conformity with Govt. of India instructions on service

‘matter, consultation with Ministry of Law and DOP&T on
the question of filing appeal before implementation of the
court orders in terms of O.M.No.20027/9/99-Estt(A) dated
-1 May, 2000 (copy encleeed) has: become aH the more
necessary.”. :

5. The UPSC had also recemmended"t;iii‘ng of an appeal in
consu}batlon with Mm:st:ry of Law and DOP&T in terms of certam O.M.
However, when the matter came up for hearing, the learned counse}
for the respondents submltbed that in an identical matber thls comt

directed t:o furmsh a copy of the order to the UPSC and due

'romphance may be ensured The learned counse} for the respondents
submltted that as far as the respondents are concerned they have

'already comphed w:th the order on rhexr part and what is leﬂ: is wrth

the UPSC.

6. , In view of the above we dlrert the zespondents to Wnte to -

the UPSC with a copy of. this order W!th direction for r'onvenmg a

?

' Review DPC as directed by this Tribunal and ﬁ_nalla.e compliance of

_this order as expeditiously as possible at any rate within a period of

three months from the date of receiptlof‘this order.

7. - In the c;rcumsbances of the case we do not ﬁnd any reason

1. to hold I:h:s Contempt Petitxon on file: and therefore the Contempt _

_Petltton is closed and dlsmxssed on the ground that substantxa}

’

_ complxance has been made by the respondents

I

—



nkm
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‘8f L The applicant 'is_,a}so 'gijven liberty to approaéh the»

L appropriate forum, if the applicant has got any further grievance.

.. The Contempt Petition stands closed and dismiséed.'No

costs.

. (G.RAY) . (K. V.SACHIDANANDAN)
- ADMINISTRATIVE MEMBER =~ - VICE-CHAIRMAN -
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ,

GUWAHATI BENCH

Contempt Petiton No. : 35/2005
in Original Application No. 228/2004

Shri Subodh Kumar Pattnaik

son of Late Bansidhar Pattnaik,

Geologist (Sr.)

M.G.P. Division,

Geological Survey of India,

North Eastern Region,

Shillong | e Petitioner

-Versus-

Shri M.K. Mukhopadhyay

Director General (Acting)

Geological Survey of India

27 J.L. Nehru Road,

Kolkata- 700016 ~ —--eeem- Alleged Contemner/
Respondent No. 2

. And

IN THE MATTER OF :

An Affidavit and/ or Compliance Report for and on

behalf of Respondent No. 2

Ly.tircor Genoral

Geological Suivey of India

W)

g

Easte: b-bhoygton,

" 1, Shri M.K. Mukhopadhyay, son of date Jitendan Nabh M %a?z«.}w

Ex- Sr. Dy. Director General, Geological Survey of India, Eastern Region, Kolkata do

hereby solemnly affirm and state as follows :-

~



L

That | am the Respondént No. 2 in the instant Contempt Petition and have
gone through the aforesaid contempt petition filed by the petitioners and have
understood the ;:ontents thereof and | am well acquainted with the facts and
circumstances of the case based on records.

At the outset | submit that | have the highest regard for this Hon'ble Tribunal

and there is no question of any willful disobedience of any order passed by

the Hon’ble Tribunal. | also beg to state that | had no involvement in the

decision making process hence there is no question of violation of your
Lordships judgment dated 18.08.2005 in OA No. 228/2004 pronounced by the
Hon’ble Tribunal . '
That there is no any willful or deliberate and reckless disobedience of the
aforesaid order 'by me in my service tenure and showing any contempt to the
order of this Tribunal does not arise.
That, | was made party to the case while holding the post of the Director
General (Acting), in the office of Geological Survey of India, Central Hdr.,
Kolkata at that point of time and | have nbw been retired from Government
service w.e.f. 31.03.2006 (A.N.).

A copy of order of fetirement on supperannuation is

annexed and marked as Annexure-|.

PRAYER

Under the above circumstances, your
Lordship would be pleased to admit
this petition/affidavit and delete/ strike
out my name from the instant case

for the ends of justice and equity.

- And -

For this act of kindnéss your petitioner shall ever pray
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BEFORE THt NOTARY PUBLIC

AFFIDAVIT

,
EV P VDO
\

I, Shri M.K. Mukhopadhyay, son of o[od”c. «Tl fendaa Nafs ‘V\ukﬂa.{\?n&bﬂ
Ex- Sr. Dy. Director General, Geological Survey of India, Eastern Region, Kolkata, aged

about 6o years , resident of 3‘/"’1;%%—}4/ B P T«msk)?,Kowmf}woﬁ‘f

do hereby solemnly affirm and say as follows :

1.. .. That | am the respondent No. 2 in the above case .
\\\&

2 That the statement made in Para ___ to of the Written Statement are true

to the best of my knowledge and belief.

i)

SIGNATURE
Identified by : v K- Mr\HOPADHYAY
g ncoor General ( "9

" Geological futvey of lndia
© Reetera neglon.

Advocate

Solemnly affirmed before me by the

/ " deponent Shri M.K. Mukhopadhyay, who is
identified by (VL——/&—P”@@

% Tb SANA | (
NOTARY A Advocate at __ Kol Kala onthe {6
mn: Gr. o day of ___ fheve , 2006.
Whornegar, elbell /

T Temed

| 6 MAY 2006
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{An applicaﬁdn under Section 17 of the Administrative 'T'ribu,nai. Act, 1985)

CONTEMPT PEFITIONNo, __ 25 ,‘,095 _
InO.A No.228/2008 .

.,..',;‘,.IA;; the matier nl'° . r‘ u
. ' -Shi S hod‘i Kumar Pattnaik
... Pa ‘ti‘noner.
| o Versus' o
N o T L R © Union of !num & Cw-

_(4] e .. . o o ".‘-“‘kgid'

& w0
T ” . ,:T - RCTEE SR R ‘ In the matter of: N
Ceg E ‘ ‘ B o Aﬁ.-ap:}iica.ti.on lmdei' Secﬁﬂn 17 of the
& Lmua’f Adn"msﬁan,b."f:mm* als Act,
1985, praving for inilaton of a
- Contempt pmcecding against  the
7 o
3 , © 7 alleged contemnors for non- compliance
r ; of the: order dﬁtea 18.08.20G5 passed m
0. A. No. 228/2004.
-And-
In the matier of:
A Shri Subodh Kumar Pattnaik, ‘“
¢ Sen ¢of Late Bansidhar Patinaik,
Geologist {Sr.}, MGF Division,
Q/o- The Dv. Director General, WER, A
Geolegical Survey of India, |
Shillong { Meghalayaj.
~-Versns- :
.



1. Shri A.K.D. Jadhav,

L4

Secretary, Ministry of Mines,

Shasiri Bhawan,

- The humble petitioner above named

Most respectfully sheweth:-

2, Rajendara 'rasad Marg,

New Delhi- 116 001.

Shri M.K. Mukhopadhyaya,

Director Ceneral (Acting),

Geological Survev of India,

27, 1.L.N. Road,
Koikam— 700 016.

... Alleged contemnors/

Respondents.

1. That your petitioner being aggrieved with the impugned Memorandum

No. __/ A-32013/1-Dir (G)/2003-04/19 A dated 13.08.2004, issued from

the Office of the alleged contemmnor No. 2, whereby 64 Officers have heen

promoted fronf' the post of Geologist (5z.) to the post of Director (Geology)

including some Juniors of the petitioner ienoring name of the petitioner
o - s I

approached this Hon'ble Tribunal threugh O. A No. 228/2004, praving

for a direction to the respondents to promiote the petitioner to-the gracie of

Director (G) with effect from the date his juniors were promoted by

helding a review DPC, ignering uncommunicated duwng&ui‘ed ACR,

- with adl consequential service benefits including arrear etc.

T

Lyt pw e ey 3 e o S R P TT
neanng contention of the pariies was

pleased to dispose of the O.A. No. 228 of 2004 on 18.08.2003. directing the

2. That this Hon'ble Tribunal after
respondents as follows: -
e ror + mmitstntiGilivenc

o
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" 24, In the circumstances the respondents are directed to-

convene a Review DPC for selection to the post of Director
(Geclogy) anid consider the case of the ar pplicant in the Light
of the observations made hereinabove and pass appropriate
orders in the matter within a period of three months from

the date of receipt of the crder.”

The application is allowed as above. No order as to

(A Copy of the judgment and order dated 18.08.2005 is enclosed

herewith for perusal of Hon'bie Tribunal as Annexure- 1},

That petitioner ‘ﬁegs to state that inunediate after FELElpt of the ]uagmpnt
and order dated 18.08.05 passed in O.A. No. 228/2005, he approached the

alleged wzztemnez Ne. 1 through a representation dated 07' 23, 2“05

- enclosing a copy of the judgment and order dated 18.08.05, praying for

compﬁé.ﬁce-of the direction of this Hon'ble Tribunal.

ard?

(Copy of the representation dated 07.09.2005,i¢ enclosed herewith

e

~ for perusal of Hon'ble Tribunal as Annexure- 11),

.T}‘mt the humble petitioner bccs to state that more than 3 (months) Hme

have passed since the 1 passing of the *aaﬁment and order by this Hon" ble
Tribunal but the auegeu contemnors have not initiated any action for
nnplemontahon of the direction passcd by ilus Hon'ble Tribunal® in it's

judgment aﬁd order dated 18.08.2005.

That i

Is stated thal the alleged conlemnors deliberately and will(l wlly did

not iniate any.action for implementation of the judgment and order

" dated 18.08.2005 passed in O.A. No. 228/2005, which amounts to

comenirl of Court. Therefore, the Hon'ble Tribunal be pleased (o iniliate a

(4



Contempt proceeding against the alleged contemnors for williul violaton

- of the Ordef dated 18.08.2005 in O.A. N 22872005 of this 'H_on"ble

Tribunal and further be pleased to impose punishment upen the alleged

conteninors in aceordance with law., .

Urniier the acis - anii
circumstances stated above, the Hon'bie
Tribunal be pleased to initate Contempt

proceecing  against  the  alleged

contemmnors for willful non-comphiance

of the }‘udgmem and order dated
18.068.2005 pas sed in O.A. No. 22872004
and be pleased to impose punishment
upon  the alleged contemnors  in
accordance with law and further be
pleased to pass anyv other oré_ier or

orders as deemed fit and proper by the

v
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AFFIDAVIT

-

I Shri Subodh Kumar Patinaik, 5/0- Tate Bansidhar Patinaik, aged about”

57 vears, working as Geologist (Sr.), MGP Division. office of the Director

General, NER, Geological Survey of India, do hereby solemniy declare as

N

follows: -

Gt § am the petitioner in the above contempt petition and as such I am

well acquainted with the tacts and circumstances of the case and also

- competent to sign this affidavit,

That the statements made in paragraph 1 to 5 are true to my knowledge

ana belief and I have not suppressed any material fact. « -

That this Affidavit is made for the purpose of filing contempt petition
before this Hon'bie Tribunai, Guwahati Bench, Guwahati for non-
tompliamcc of the Hon'ble Tribunal's order dated 18.08.2005° passed in

C.A. No. 228/2004.

_ - ‘
And I sign this Affidavit on this (7‘4\ dav o December’

Identified by~ (VY Q,Q:'WL' WLW"‘LA. e

'é\x‘fﬁ‘)wﬂﬂ.’. o o foprmlry %M M

Advocate. - S S Al d e et bv\lf(/:‘é |
e 9ol @W@im

19D t;LM'F‘OA (‘”‘3

fwaj‘ik Closndh]

Ao
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DRAFT CHARGE

Laid down. before the Hon'ble Central Administrative Tﬁbun’di, Guwahati

Bench for inifiating a contempl proceeding against the contemnoss for

Wﬁ'ﬁﬂ disobedience and deliberate non-compliance of the order of the
Hon'ble Tribunal dated 18.08.2005 passed in (LA, No. 22872004 and
fzzfther to imipose punishment upon the alleged CONteniors for willful
diéobedieme; and deiiberate non-compliance of the Hon'bie Tribunai's

order dated 18.08.2005 passed in O.A. No. 228/2004.

Cx e
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S CENTRAL ADMINISTRATIVE TRIBUNAL av il

- GUWAHATI BENCH Cntegieng o w

Original Application No.228'_9f'2004 b

Date of Order: This the 18th day of August 2005 \‘

The Hon'ble Shri Just‘ice G. .Sivarqjun, Vice-Chairman.

The Hon'ble Shri K.V. Prahladan, Administrative Member. . . /i

~ Sri Subodh Kumar Pattnaik, - | i
: Son of Late Bansidhar Pattnaik, :
<" Geologist (Sr.), MGP Division, , _ '
| O/o -~ The Dy. Director General, NER, S §

]

|

i

Geological Survey of India,

Shillong (Meghalaya) _ . Applicant

. By Advocates Mr. ]J.L. Sarkar, Mr. M. Chanda, Mr. G.N. Chakrabarty

And Mr. S. Nath.

. Versus -

1. The Union of India,
Represented by the Secretary,
Ministry of Coals and Mines,
Deptt. Of Mines, Govt. of India,
Shastri Bhawan, _ ;
New Delhi. ' \ ‘ . , ‘

2.  The Director General,
‘ Eastern Region,
Geological Survey of India,

27.].L.N. Road,
Kolkata - 700 016.

The Deputy Director General,

Eastern Region, '
Geological Survey of India,

. - Kolkata.

. . The Depuly Director General,

' Geological Survey of India,
North Eastern Region,

‘ 7OREM’, Nongrim Hills,
Shillong - 793 003.

5. The Director,
Geological Survey of India,
Operation Arunachal Pradesh,
, ltanagar - 791 111,
" Arunachal Pradesh.

ot v memis = Aus  ne



- 6. The Director (SG)

Map & Cartography Division,
Operations Orissa, ’
Geological Survey of India.
Unit-8, Nayapally, '
Bhubaneswar, Orissa - 751 012.

7. Shri B.K. Mohanty,

Director (SG)

Map & Cartography Division,

Operations Orissa, e

Geological Survey of Indla,

Unit-86, Nayapally, -

Bhubaneswar, Orissa - 751 012. .

g. Dr. Vimal Kumar,
‘Director, :
Geo\ogical gurvey of India,
North Eastern Region,
Shillong = 3, Meghalaya.

9. Shri Amitava Sen,
Director, Marine Geology:
Eastern Region,
Bhu-Bijnan Bhavan,
Karunamayee,
galt lake City,
Kolkata - 700 091.

10. Sri Gautan: Sarkar,
Director,

Geological Survey of India, /

N.E. Region,

shillong- 3. Meghalaya. e Respondents

By Mr. AK. Chaudhuri, Addl.C.GSC.

ORDER

_____—-——"——

SIVARAJAN. L. (V.C:)

The matter relates to promotion to the post of Director,

Geology in the scale of pay of Rs.12000-16500/- in the Geological

gurvey of India under the Governincnt of India, Ministry of Mines,

.

.« New Delhi.

2 The applicént is working 8s Geologist (Senior), M..G.l’.

Division in the Offic

hy

e of the 4% respon

dent. The applican

L was

- .
U
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originally appointed as Geologist (Junior) on selection by the L‘-uiué

- Public Service Commission in the year 1976 in the Genlogical Swrvey

of India. He was promoted as Geologist (Sr.) in the year 1985. He had
completed the residency period of 6 years required for pfonwotioxx to
the post of Director (Ceo_logy) in the year 1991. The applicant wés_ at
serial No.670 in the seniority list of Geologist (Sr) prepared by the
Geological Survey ',of India as on 1.10.1990. As per the provisional

seniority list of Geologist (Sr.) as on 1.8.2000 (Annexure-1]) applicant

2y

is serial No.172 while'.respondents 8 to 10 are serial Nos.174,175 and
204 reépectively. The applicant m'!s filed this O.A. for directions to the
'ofﬁcial respondents to promote him to the grade of'.l)ireg:t;dr (Geoiogy)
with effect from the date his juniors were promoted by holding a
Review DPC ignoring the uncommunicated downgraded ACR with all -
consequéntial service benefits including arrears, efc. |

- 3. The main grievance of the applicant is that though he had
put in 28 years of service out of which 19 years he had worked in t.he
feeder cadre of Geologist (Senior) and as such a legitimate expectant
for the post of Director (Geology), he had been ignored in tlie matter
of selection by the UPSC on the basis “of uncommunicated
downgrading of the ACR against the relevant Rules and Re’g'ular_inns
and ':the execufive orders issued by the D.O.(P&T), Government of
India ;nd‘ the decisions of Court§ and Tribunals. The .np,plitrnnt claims
that he has an unblemished service career and his name was even

| nhominated for National Mineral Award for 2002-i.e. the highest award

/in Geology given by the Ministry of Mines, Government of India. tis

S juniors in service, respondent Nos.8 to 10 and a number of other

juniors were promoted to the post of Director (Geology) overlooking

iy
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his claim. tle had also alleged malafide against his reporﬂng

authority, the 7% respondent.

4. A written statement is filed on behalf of the respond'ent's.

Regardmg an averment made by the applicant that though he was .

qualified and ellglble for promotlon to the post of Director (Geology)

since 1990 onwards .his name was not considered by the DPC the

respondents with details has shown that_based on his seniority he

came in the zone ol consideration for selection to the post of Director
(Gevlogy) only during-the years 2003-2004 and '.2_00]1-2005. Itis stated
that the post of Director (Geology) is 3 selection post and according to
the inétructions of the Department of Personnel and Trainin(.;'dnted.
8.2.2002 the Bench mark for the post is 'very good’. The DPC was
held for 53 posts of Directoxz (Geology) for the year 2003-2004 and 26
vacancies for the year 2004-2005 on 10.8.2004; the applicant was
- considered by the DPC alongwnth other eligible officers as he was
within the zone of consideration but he was not found fit by the DPC
in view of the performance reflected in his Conhdentnal Reports. The
duty of a Geologist, it is stated, is to do the field work and subnnt his
rebort about tne mineral deposits i the areas where the field duty
was assigned to him. The applicant was asking for p[ﬁce duty during
his sbay at NER which is not pernntted as per duties oiv the post of
Geologist. It is stated that there is no instruction issued hy the
Department of Personnel and Training on the besis of Supreme Court
decisions that below Bench Mark grading should be communicated to
the individual. It is also stated that as per the D.O. P&T instructions
."A.verage' may not be taken as adverse remark. Then how the ‘Good’

pecformance of the officer can be treated as adverse remarks. The

applicaht, it is stated, refused to take assignment of field duties which
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has been accepted by him in the O.A. The applicaat, it is stated, was

not recommended by the DPC fo

performance: his senior and junior

the performance/g rading reflected i

¢ promotion keeping in view h'is
were recommended according to

n their CRs.

5. The applicant had filed a rejoinder. Various avermenls

regarding the convening of DPCs for the earlier years with referencc

to the number of vacancies etc. a1

xd the vagueness | m the matter of

deb_ails etc. are stated. About the reluctance to do ﬁeld work

mentioned in the written statement iv is stated that more than 20% of

the Geologists posted in the NER weie deployed in Headquarter jOhS

during the Field Seasons 1997-98 and 1998-99. They were Jumors

also. It is stalad that some of the

work during long years of postiiig 1.

as an instance. The appﬁcant itiss

m were never doployed [or Field
. NER. Respondent No. 8is shcwn

tated, had requested the Superu,)rb

to exclude him from the Field work in the dnfflcult terrains m v'iew of

his ailments certified by Doctors which were |llegallv rejected The

applicant has also narrated his achlevements reflected in giving him

higher responsibilities. The applicant has relied on the decisions ot

the Supreme Court and of the ligh

Court and Tribunals in the matter

of downgrading of ACRs and its effects.

6. Herrd Mr J.L. Sarkar a

«sisted hy Mr M. Chanda, learned

counsel for the applicant, and Mr AK. (hnudhuri,'learned Addl

C.G.S.C. for the respondents. An officer from New Delhi has brought

the confidential records of the applicant and also the DPC proposal

records maintained by the Govzin.

Those records were placed before

counsel for the applicant, took us

ent ol India and also copies of the

proceedmgs of the DPC held on 1O and 117 August 2004 at. Jaipur,

the Bench. Mr J.L. Sarkar, learned

to paragraphs 4.16 to 4.21 of the
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application and paragraph 4.13 of the written statement of the |
respondents and submitted that the applicant throughout his sérvi(.‘e
career had a good track record: that the applicant was graded ‘very -

good’ by the reporting and reviewing authorities in the ACRs for the

years 1997-98 1998-99 and 1999-2000, but Shri K. Krishnan Unni,

Senior Deputy Director General “as the accepting authority had

downgraded the ACR without any n=tice or caution to the appllicant_,
that Shri Mohanty as the Reporting Authority of the applicant had
malaﬁde made adversie remarks against the apphcant for the year
2002-03 though he had given ‘very good’ to the apphcant for the
earlier years but the Revxewmg Authority/Accepting Authority had
expunged the said remarks Counsel submitted that it is out of the il
will and malice/personal grudge of the Reportmg and Accépting'
Authorities, the ACRs have been downgraded. C ounsel submitfed that
the downgradmg of the ACRs have not been rommunicated' to the
applicant and therefore the Selection Committee should not have
_acted upon the said ACRs. Counsel pointed out that the 3" respondent
had nominated the apﬁ\icant vide his letter dated 24.12.2002 for the
prestigious _'qui(;nml Mineral Award 2002, the highest award given
by the Ministry of Mines, Government of India. It is pointed. out that
the 37 respondent in the reuommendahon letter had highlighted the
la.ndmark achievements of the applicant. The counsel has also relied
- on thé Government orders and the decisions of Courts in the matter of
writing confidential records and the procedure to be followed while
downgrading the ACRS He submitted that an honest and dedicated

officer who had put in unstinct service for more than 19 yédrs in the

feeder category had been denied promotion only because of the

whims and fancies of the Reportmg/Revnewmg and Accepting

oty
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Authorities. e also submitted that the malalide action of the

P

Reporting/Reviewing/Accepting Authorities had vitiated the 4entire )

proceedings.

the applicant, on the basis of his seniority as per the seniority list,

came in the zone of consideration for promotion to the post of

Director, Geology, only in the year 2003-2004 and 2004-2005; that his

name was proposed by the Government and considered by the DeC
wh\ich was held on 10® and 112 August 2004 bui he was not found fit
for selection in view of the performance reflected in his AQILS. He
alsc submitted that the applicant was réluctant to atten'd_vﬁ_f‘evld work
which cannot be avoided. The Standing Counsel further s,pbrni‘l:ted
that the confidential and other records produccd will establl}sh_ the
said circumstances.

8. We have mmutely gone through the pleadings in the case,
considered the arguments advanced by the counsel for the parnee and
also _perdsed the confidential records of the applicant, the proposal
sent by the Government of India to the UPSC and the proceedings of

the DPC for 2002-2003 for one post, for 2003-2004 tor 53 posts and

for 2004-2005 for 26 posts of Director, Geology, convened on 10" and

11* August 2G04 and the appointmsnt order.

9. _ Before we proc2ed to consider the real issue involved in

the case we will first dispose of the contention raised by the counsel

for the applicant that no proper DPC was convened for the permd
from 1990-91 onwards with reference to vach years »acanue‘ and
that the appllcant s case was not considered for promotion to the post
of Director, Geology, though he was qualified and eligible for

promotion to the said post since 1990. The applicant was promoted to

Py

LI

7. Mr AK. Chaudhuri, learned Addl. C.G.S.C., submitted that
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the post.of Geologist (51) in the vear 1085. tle ’ﬁad completed 6 years
service in the said post in 1991. Admittedly, he was qualified ﬂ)r
promotion to the post of Director, Geology. smce 1991. The post ot
Director, Geology. is a selection post anbd promotion is based on merit-

cum- .seniority. The respondents have furnished the details regarding

DPC for the years 1990-91 to 2004- ’uOS in the written statement as
per. which the applicant came N the zone of consideration for
p.romot'\on to the post of Director, Geology. only during the yenrs
2003-2004 and 2004-2005. Though @ rejoinder Wos filed, the npp\ivr,'m\.k. :
was not able to rebut the same except 1o state that ther@ is some
vagueness. Further the appl'\cant's juniors in the seniority list -
respbndent Nos.B to 10 were selected and promoted only in the
selection for the year 2003-2004. In the above circumstances, there is
no merit in the contention regarding the earlier years entitlement.

10. Now let us consider the vital issue involved in the case
viz., whether the ofﬁma\ respondents were Just\ﬁed in not selecting
and promot‘mg the applicant for the years 2003-2004 and 2004- .2005.
The responde ats have clearly assigned the reasons for not selecting
and promotmg the applicant to the post of Director, Geology-
unsatisfactory performance reflected in the confidential rocords. Itis
stated that &3 per the instructions of the popartment of Personnel and
Tra'm'mg dated B.2 2002 the Bench i Mark for the post is ;very good's he
was considered by the DPC alongwﬂh other eligible officers but he

was not found fit in view of the puinrmnnco reflected 0 his

\ conﬁduma\ ropo’rts. In tne additional information furnished by the

respondents in the form of a note it is stated that the DPC considered
five conﬁdent\al records “for the years 1997-98 o 20()1-02‘ for the

vacancies of the year 2003-2004 and five confidential records for the

Iny/
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years 1998-99 to 2002-2003 for the vacancies for the year 2004-2005. :
The gradings given for the above years are also furnished. It |s also
stated that as per the cmena adopted by the UPSC, if an omrer '

having four Confidential Reports out of five Confidential Reportb up to

the Bench Mark then he will be reconxmende<l tor promonun to the

higher grade. The applicant, it is stated, did not satisfy the above and

therefore he was not reCommended by the DPC for promouon to the
FERE ]
post of Director (Geology).

11. "~ We have per

used the confidential records of the apphcant

for the years 1996-97 and 2004-2005, which reflects as follo‘ws:

Assessment year Remarks of " Remarks ot Remarks ot |
Reporting Reviewing Assessing Authority i
, Authority Authority !
1806-97 :
From 1.4.18960 to Very Good Good Good- no reason
30.8.1996 stated
From 1.10.1996 to | Good Very Good Very Good
31.3.1997 ‘
1007-98 _ ‘ , .
From 1.4.1997 to Good | Very Good | Good- no reason '
30.9.1997 ' stated |
From 1.10.1897 to} Good ; Goo-d ' Good '.
31.3.1998 - s s B
1968-89 Very Good Ivery Good 1 Good 1
| i (Not a willing field
[N worker).
1999-2000 |
From 1.4.1999 to Very Gond Very Good Good (Avolds Fiold i
1.11.1999 ‘ | works)
From 1.11.1989 to| Very Good | Very Good Very Good
31.3.2000 . I
2000-2001 Very Good —1 Very Good | Blank
| | \. | ]
F001-2002 } Very Good i Very Good '. Very Good |
i __._‘l R O [
2002-2003 ! Avetage i Good ‘ Good g |
i (Expunged) ! | i
' .. | Good R I e e
2003-2004 ‘ Good | Good l Good ™ !
1 i ! _
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From the above it is seen that the applicant’ s gradmg was

‘Good’ for the first half of 1996-97 and “ery Good' for the second
half. Similarly, for the first half of the Assessment Year 1997-98.
thdugh the k\e?iewing Authority had graded ‘Very Good’, the
Accepting Authority had downgraqded the same to '‘Good’ without
assigning any reason For the Assessment Year 1998-99 both the ’
Reportmg and the Revneng Authorities had graded “Very Good’ to
the apphcant the Accepting Authority “had downgr;\ded him ;N'Ith
‘Good’ stating that the applicent is ‘Not a willing Field Worker'.
Like.wise for the first part of 1999-2000 though for a major part of
1999-2000 both tne Reporting Authority and the Reviewing Authority
had assigned Very Good’: the Accepting Authority downgraded the

ame by grading him ‘Good’, stating that the applicant ‘Avoids Field
Works'. However, for the second half, apart from the Reporting
Authority and the Re'viewmg Authority, the Accepting Authority who is
the very same officer had assigned ‘very Good'. For the year 2000-01
poth the Reporting and Revnewmg Authorities had assigned ‘Very
Good’, but it appears t‘nerg was no Accepting Authority to grade the
applicant. ‘The reason is not known. For the yecar 20()1-02 ail the
a\;thorities have assighed Very Good’ to the applicant, but, tor the
years\2002-03 and 2003-04 only ‘Good’ grading is given to the

applicant by all the authorities. Here it must be noted for the year’

1 2002-03 the Reporting Authority had only graded ‘Average'. However,

this was expungéd bv the higher authority by assigning 'Goo,d".
12. The law on the writing of Confidential Reports of an
officer is well cettled by the decisions of tne Supreme Court, High

Courts and of the Tribunals.

ot




e g Rl s e S e

— V€~
11

13. The Supreme Court in S.. Ramachandra Raju Vs. State of

Orissa, 1994 Supp (3) SCC 424 in regard to the need to write

Confidentiai Reports objectively, fairly and dispassionately in a

constructive manner either 'commenting/downgrading4the conduct,

character, efficiency or integrity of the officer, inter alia, observed .

thus: _ .

“It is needless to empnasise that the career prospects
of a subordinate officer/employee largely depends upon

the work and character assessment by the reporting -

officer. The latter should adopt fair, objective,
dispassionate and constructive commends/comments in
estimating or assessing the character, ability, integrity
and responsibility displayed by the officer/employee
concerned during the relevant period for the above
objectives if not strictly adhered to in making an honest
assessment, the prospect and career of the subardinate
officer being putto greatjeopardy."

14. In State Bank of India and others Vs. Kashinath Kher and

others (1996) 8 SCC 262 the Supreme Court after pointing out the
twofold object ot writing Confidential Report .viz. (i) to give an
opport_.unity to the officer to remove deficiencies and to inculcate
discipline and (i) it seeks to serve improvement ol quality and
excellence and efficiency of public service, observed that the
procedure should be fair and reasoaable, for, the report thus written
would form the basis for consideration for promotion.

15. - The Supreme Court again in State of U.P. Vs. Jamuna
Shankar Misra, (1997) 2 SI.R 311 SC (para 7 at page 316) observed
,;ﬁvus:

\ .......... The officer entrusted with the duty to write

\ confidential reports, has a public responsibility and trust
i to write the confidential reports objectively, fairly and

' ‘ } dispassionately while giving, as accurately as possible, the

/ statement of facts on an overall assessment of the

P performance of the subordinate officer. 1t should be.
g founded upon the facts or circumstances. Though

somelimes, it may not be part of record, but the conduct,
reputation and character acquire public knowledye or

/@b notoriety and may be within his knowledge. Defore
Y
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torming an opinion to be adverse, the reporting ofticers

writing confidentials should share the information which-

i§ not a part of the record with the officer concerned, have
the information confronted by the ofticer and then make
it part of the record. This emounts to an opportunity given
to the erring/corrupt offizer to correct the errors of the
judgment, conduct, behaviour, integrity or conduct/
corrupt proclivity. 1f, despite given giving such an

opportunity, the officer iails to pertorm the duty, correct .

his conduct or improve himself necessarily, the same may
be recorded in the confidential reports and a copy thereof
supplied to the aftected officer so that he will have an
opportunity to know the remarks made against him. It he
feels aggrieved, it would be open to him to have it
corrected by appropriate representation to the higher
authorities or any appropriate judicial forum for redressel.
Thereby, honesty, integrity, good conduct and efficiency
get improved in the performance of public duties and
ctandards of excellence in services constantly rises to
higher levels and it becomes successful tool to manage the
services with officers of integrity, honesty, efticiency and
devotion.” '

An important decision rendered by the Supreme Court on

this point is U.P. Jal Nigam and others Vs. Prabhat Chandra Jain and

others,

thus:

=
Ny

(1996) 2 SCC 363. Paras 2 and 3 of the said decision read

“3 . The first respondent was downgraded at a certain
point ot time to whicti the Service Tribunal gave a
correction. Before the High Court, the petitioners’ plea
was that downgrading entries in contidential reports
cannot he termed as adverse entries so as to obligate the
Nigam to commuuicate the same to the employce and
attract a representation. This argument was turned down
by the High Court, as in its view confidential reports were
assets of the employee since they weigh to his advantage
at the promotional and extensional s.ages of service. The
High Court to justify its view has given an illustration that
if an employee legitimately had earned an ‘outstanding’
report in a particular year which, in a succeeding one and
without his knowledge, is reduced to the level of
‘satisfactory’ without any communication to him, it would

certainly be adverse and affect him at one or the other
stage of his career.

“3. We need to explain these observations of the High

Court. The Nigam has rules, whereunder an adverse entry .

is required to be communicated to the employee
concerned, but not downgrading of an entry. It has been
urged on behalf of the Nijam that when the nature of the
entry does not reflect any adverseness that is not required
to be communicated. As we view it the extreme illustration
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given by the High Court may reflect an adverse element
compulsorily communicable, but it the graded ontry is of
going n step down, like (alling tram ‘very goad’ o ‘good’
tnat may not ardinatily be an adverse ontrey sinee hoth are
A positive greading, Al that is required by (e authority
recording  confidentials in the situntion s Lo revord
reasons lor such downgrading on the personal file of the

otlicer concerned, and inform him ot the. change in the,

form of an advice. It 'Le variation warranted be not
permissible, then the very purpose of writing annual
confidential reports wo'Nd be frustrated. Having achieved
an optimum level the employee on his part may slacken in
his work, relaxing secure by his one-time achievement.
This would be ah undesirable situation. All the same the
sting of adverseness must, in all even ts, not be reflected in
such variations, as otherwise they shall be communicated
as suchi. It may be emphasised that even a positive
confidential entry in a given case can perilously bhe

adverse and to say thal an adverse entry should always he.

qualitatively damaging ay not be true. In the instant
case we have seen the service record of the first
respondent. No reason for the change is mentioned. The

downgrading is reflected by comparison. This cannot

sustain. Having explained in this manner the case of the
first respondent and the system that should prevail in the
Jal Nigam, we do not find any difficulty in accepting the
ultimate result arrived at by the High Court.” ‘
17. The Principal Bench of the Tribunal in O.AN0.2894 of
2002 decided on 23.5.2004, 2003 (1) AT] 22 had considered a caser
.where the applicant, a Junior Accousts Clliwr was not promaoted to
the grade of Accounts Ofticer The Departmentai  Pramotion
- Committee considered the ACRs of the preceding 5 years ranging
from 1985-96 to 2000-2001. The DPC found that the applicant did not
achieve the required Benchmark to make the applicant eligible for the

empaneiment {or promotion to te aext higher rank. The claim of the

appiicant was rejected primarily on the ground that the Benchmark
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18, The Principal Bench roterred to a Full Bench decision ol

the l)eliii High Court in J.S. Garg Vs. Linion of India and others, 2002

(65) Delni Reported Judgments 607, which in turn has rt.-lic.-d on the

decision of the Supréme Court in Jal Nigam case (su pra) and held that
uncommunicated downgr_aded reports éanx1ot be ‘considered a.gainst _
the applicant and the séme have to be ignored. |
19. This Bench had also occasion to consider a similar case to
which one of us (Hon'ble Administrative Member) was a party in Dr
Ajoy Roy Vs. Union of India and others, 2005 (1) SLJ (CAT) 243. The
applicant therein, a Divisional Medical Officer in the Railway Hospital
was not considered for the junior Administrative grade and his juniors
We.re selected and ‘included in the list for promotion. ilis
represéntation against fhe same was rejected by the Railway Board by
stating that taking into account a_ll the relevant factors the DPC did
not find him suitable for empa;nelment/promotion to juniof

Administrative Grade. The applicant contended that the Board had

constituted a DPC which considered the candidates on the basis of

seniority and ACRs of the last five years preceding the date of
sclection and nothing adverse was communicated to him. The
respondents in their written statement contended that.l.he posts of
Administra,tive'grades are selection posts. Conlidential rolls are the
pasic input on the basis of which assessment is to be'l made by the
e Selection Committee. The applicant was considered but not found

""-'~"\‘suit;able' for empanelment for JAG taking into account all the relevant

.c“\:',-.. \

) ,3) f);lctors including his overall performance. He was not found fit on the

'{'\'/ Jbasis of the per'formances as reflected in his ACRs. It is also

2

o -—..~u~'"' contended that entries in the ACRs, which are considered to be

adverse alone, are required to be communicated and in the absence of

Dt

N
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20. . - The Tribunal after perusmg the A(‘Rs of the applicant and
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..the decisions bearing on the pomt observed thus: RIS

et bee, the Selection f‘ommuttee has been laid downas: ‘Very:

:
T
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NS Ad.mmstratwe Tribuna: A I'.habad Eench of a similar and
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‘any such entrles or remarks tne questlon ‘of communicating, doee no

'
”"!i}(l]ii: i ,u H

HOAI R (T g I TRR ;rn '3{3 j ’:ﬂ!ﬁ' \'

- ‘On going throug: ihe - records submxtted by the,
respondents’ and selection”proceedings we findnthat«the
applicant has e'*qutred grading as ‘Good,’ whereas the ’

" benchmark for such ‘selection-as per: the;circular-andby.

"Good'!'Then' the! question'‘that‘comesiisiwhether’ thengCR“‘

‘Good' is adverse or not. Learned Counsel for the'

applicant has taken us to a decision reported in"1996 (2)

SCC 363 in the case of U.P. Jal Nigam and Others v.

Prabhat Chandra Jain and Others, in which the Supreme
..Court has observed that “Confidential report- Adverse : o
remarks- Downgrading of the entry- When’'can™be '

adverse?” The gradation falling from ‘Very Good’ to ‘Good’

that may not be ordinarily an adverse entry since‘both'are ,
(oo positive grading. Even a positive contidential entry can ' ' ‘
perilously he adverse and to say that an adverse'entry
should be quantitatively damaging may not be true and

the entry ‘Good’ which is per se not adverse will amount

to be adverse when the bench mark is heing put as ‘Very

Good’. Such a state of affairs should not be permitted.

. Therefore, such information should have been informed to
4ol tr . the employee and, communicated the same. To fortify the -
yeeds o) tabove, it 1slalso to police ' a ‘decision”of this Tribunal
i ogwreported in (1996) 33 ATC "8027'of the - Central

+ ., identical case and held that “Remarks which have
~+ - potential of adv: rsely affecting an employee’s career, held

't . .. on facts are adverse- Such remarks have to be
b communicated *2 the emplovee- Grading an employee as
‘Good’ and ‘Average’ when bench-mark for promotion is
‘Very Good’, held, are adverse remarks which should have
been communicated teo the applicant.” Admittedly, the '

- same position prevails in this case and the contidential .
report of the applicant is ‘Good’ which was not ' - ™,
communicated at any point of time to the applicant has Y
adversely and prejudicely affected the selection ol Lhe«;’_"-‘ R
applicant. We also find from the record that the Selection =~ .
Committee which consisted of only Railway Officials L
without even a single member from the Medical Service: N
has evaluated without any application of judicious mind .-
and found the applicant unfit. On going through the entire .~
record we could not find any cogent reason retorded
except the gradation of ACR in the non-selection of the
applicant. The legal position of such an entry in the ACR
should have been communizated is not, admittedly, done
in this case which is patent irregularity in the sclection
process, nor the Selection Committee make its mind
applied. Therefore, we are of the considered view that the

P

.\n
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declaration that the applicant is unfit will not stand_in its |

legs and the impugned action is to be set aside.”
21. A Full Bench decision of the Ernakulam Bench of'l the
Tribunal on 20.9.2001 in O.ANo.1304 of 2000 also dealt with the
effect of non-communication of adverse remarks in the ACR’ of a
Government ‘servant. Ref‘efring to the decisibn of the Supreme Court
in,Gurdial-Six.\gtil Fiji vs. State of Punjab and others_[(1979) 2 SCC 368]
it was obsérvea that the p:)siti'on'is' that uncomxﬁuniéated_adif'erse

remarks cannot be relied on by the DPC.

22. A decision of a Division Rench of the Central

Administrative Tribunal; Allahabad’ Bench in Udai Krishna vs. Union

of India , (1996) 33 ATIC 602, is illustrative of the havoc that may be-

caused to Reported Officer while adverse remarks are made in his

confidential réports_if they are not communicated to him immediately

1

after making such remarks.

“In view of tue falling moral and ethical standard and
having regard to the observations made by the Hon'ble
Supreme Court in the judgment referred to above the

possibility of an unscrupulous officer, who does not

possesses enough courage to invite open confrontation
with the subordinate but, -at the same time intends to
settle personal score bv spoiling his career prospects, by
giving remarks which may not be communicable but, at
the same time mar prospects of his promotion to higher
grade, cannot be ruled out. The Officer hecomes a victim
of the bias and prejudice of such an’ unscrupulous

only after five years when the damage is already done. In

‘Good’ or ‘Average’ grading in the ACR, though not per s¢

mark to qualify for empanelment for promotion to Junior
Administrative Grade and aLbove.” o

The following lobservatjons in paras 13 and 14 of the .said-decisioﬂ

applies with equal force on the facts of the present case:

“We have also noticed that the grading ‘Verv Good'
for the period 298.6.1889 to 71.3.1990, as yiven by the
Reporting Ottiver and endorsed by the Reviewing Otticer

by

this view of the matter, we are inclined to agree that a

... Reporting Ofticer and will come to know of the mischiet

adverse would. assume the character of adverse remarks .
in the context of the requirement of ‘Very Good’ bench-
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it padeds o} 5[ iintos consideration for assessing his merit" 'y'f"th?e"" DPC.
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« t 1 .1 i -applicant, taking of the said emark into consideration by

17 IR .

has  been downgraded + toye 'Good . by | the Accepting
Cqea e, Authoritys IR was argued-that downgrédih(j:’517'&!'{5_%?9_\'9(‘.)-,
' Good’ remark to ‘Good’ byithe Accegting.O,ll'xqeré,_\’gmouuts;
hug sip.to adverse, remark and as such should havéi®heen X
com m\_micated to the appi!uantabegore the,sakme,was‘t,aken‘ ST
. b 3 N A

Since this‘~remark"has”notﬁ’,been;”rc,omn‘\‘unicQa‘tegljf':to":the

o ~ the DPC, vitiates the assessment ©of merit as, done, by the:
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.y » ' “We have per_used the ACR dossier of the applicant

and we find that ‘the  accepting: authcrity has, not given-

.. sufficient reason for downgrading the remarks from ‘Very.
Good’ to ‘Good’.' The reason given for,,dqwgg;gging the -

covhe e .remark is “The Officer is slightly overrated.";VThevf' o :
L Accepting . Authority was required to: giyg,.;.tbgqspeciﬁc :
v -reason for disagreeing with the grading given by the ' ‘
Reporting Officer endorsed ‘by the~Review,iugq‘,!;\uthority.‘-'-_‘-'-g ) !

“{ tiiooot Lo opder that the same should be ignored. We are of the view

o tror wedGood’s The downgrading of the remark by the accgptﬂngi’

.+ The remark docs not indicate the ground on the basis of ©
which he has downg raded the remark fromaiVery,Good ' to

_ auttiority thus, cannot be'said 'to based on sufficient cause.’
i In fact, no reason while downgrading from ‘Very Good’ to *
‘Good’ has been assigned.’Whi\e'aqreelnq,.with, the view .
rendered by the Jabalpur Bench of the Tribunal in Mohan .0
Gupta case’ that downgrading of the remark. from ‘Very
. Good’ to ‘Good’ witl\opt assigning any reason amounts to

adverse remark, we do :‘.ot’considerpitqup;opriate_,to._-;'

.

P

that the aforesaid two cemarks, which -according to us are.

1. - adverse in nature, should have been communicated to-the:;

applicant, and ropresentations, if-nny.:(iled.Jor.-,exmmctim\ "
of the same, should nave been dispused of hoelore the
remarks were allowed to remoin in the. I}CI( of the
applicant. it is @ sottled  prineiple “of’ law. that
uncommunicated aave:se remark cannot be used tur
superseding the claim of an Officer for promotion to
higher grade. That being so, the assessment of the merit
of the applicant by DPC on the basis of the aforesaid
uncommunicated adverse remarks, is vitiated.”

23. it is unnecessary for us to refer to any more decisions of
- Courts and Tribunals, for, the Government of India, Geological Survey
of India, Ko\kata. itself issued a Circular No.DDG(P)IGSIICoanO4 datfed
26.2.2004 (Annexure-XIiX to- the application) which deals: with t}he
rocedure relat::ed to writingof confidentiai reports and com munic:;t;'ing
entries thereof. The procedure pfescribed therein accords with the

legal principles stated hereinabove. It roters to the necd 2lur evolvang



Al
e e G T T . -

—24 ~

clear guidelines with regard to the question ot communication -ot =

entries in the ACRs to the reportee in view of a large number of

administrative oqders and decisions - of the Tribunais and Courts

.including the def:isions of the Hc;n,'kv)_l‘etl‘slqp(gme v(‘lvo_‘uurt. It is stated that
) th'ere‘ is some confusion as .tto;vha'f:consti;utes,_':adverse remark.s,"-"‘
theth'er and under what circumstances an advisory remark is ﬁo be
deemed adverse and whéther';dow_'ngrgdinglo‘f a reportee’s overall
‘assess'men‘t as'compared to the prgvious years, even where the new
assessmerlt is nof adverse in itself, is to be considered as adverse and
‘thus needs to be c0m'municated to the reportee. it was observed that
- a related question which also arises is that where tne. overall
" assessment ¢ f the reportee falls below the beﬁchmark prescribed. for
his promotion to the next senior grade, then should such an entry be
deemed adverse or not. The circular then refers to the decision of the
Supreme Court in U.P. Jal Nigam and others Vs. Prabhat Ch. Jain and
others, 1996 (2)'SCC 363 and observed that the said decision provid-es
clear guidelines with regard to the ahove mentioned issues, The
circular refers to the obser?ntions of the Supreme Court that “Even a

positive confidential entry can perilously be adverse and to say that an

adverse entry should always be qualitatively damaging may not be
true” and observed thus: |

“Thus, the sum and substance of the above mentioned
ruling appears to be that where the overall performance
rating of the reportee is of a category below that given to -
him in the preceding year, then, after affording him the
npportunity of representing against the downgrading in
accordance with the principles of natural justice, if the.

| dewngrading is written, this decision, aswell as the.
/ reasons for the same must be clearly recorded,-in’the
personal file of the reportee concerned. Needless to say,
this final decision should also be communicated to: the

requircment of the principle of natural justice.”

R

.
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reportee as otherwise the process will ‘not " fullill:(the = -
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guideline for communication of entries in the confidential l:;epiorrts of
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| The circular then states that the

i

the reportees is as follows:

REAINLS BETENCE RS

a. Where the overall performance rating is'iower than
that awarded in the preceding year, this should he
treated as adverse and “communicated o te
reportee. L
. : , o o ol orln

b..  Where the overall performance rating awarded to

the reportee falls below the benchmark prescribed

for the purpose of his next promotion, this should be

‘treated as ‘an adverse remark/rating'" ‘and

_communicated to the reportee. '

¢

' r"‘.’i‘.!, ":{"J;J'?A ' ' o

Note: The communications as ahove should,.be effected "
- within one month of the remnrk/rating being |

LoFeconded, Lo e ighittagel

_ In both the aforementioned situations,,thggadlverse
' remark/rating so communiceted should be disposed of in

. ... ., ubccordance with the principles.. of natural . justiceg by
'  affording the "reportee reasonable opportunity to-
i, . ., . represent against the.remark/rating »ands.therealter
S informing him of the li1al decision taken in this regard
..., through . a reasoned, (speaking), . order,.;wheresithe
""remark/rating is retained. This decision’ should “also be:-

. recorded in the personal file of the officer. also. vyysay w1

e . Al reporting officers are requested to take- note ot
S the above mentioned position and ensure that CRs are |
completed strictly ir a=cordance with these stipulations.
- Failure to do so, particularly by way of non-communication
of adverse entries or the reasoned (speaxring) orders lor
the retention of such entrics after attording the reporice
adequate opportunity for representation will vitinte the
report in question. Since the reportee is like to discover
the adverse comment only when he is denied his next
promotion, non-compliance or inadequate compliance with
the above discussed provisions is bound to. lead: Lo
litigation and will necessarily reflect poorly on the probity

and competence of the reporting officer concerned. Where PRI
such a situation comes to light, after following the ‘
prescribed process for ensuring natural justice, it shall be - o
the duty of the reporting authority of the concerned ;- o
reporting officer to record this in the latter's CR.” . 'i AR

We will in this context iike to observe that it is the first N
and foremost duty of the Reporting/Reviewing/Accepting Authorities

to understand that they have been called upon to perform an onerous; ;

sz] qv \
e _
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JOb in publu‘ interest to make a re":lnsnc assessment ot Llw work md -

STy H‘ Y

conduct ot rhe employees working under them. The eald authorities, - "

v il {oerea

in the circumstances, must read beforehand all the relevant

,,{'(:51|lf

instructions and guidelines on the subject issued by the Government

from time to time to understand the: implications of the entrnes
(especually adverse remarks) to be made by them in the reports. It is
also to be noted that the object of writing the conﬁdenhal reports and
making ;entries in them is to give an opportunity to a pl\‘thc servant to
improve ekcellence which is one of the briméfy duties enjoined-under
Article 51A (j) of the Constxtutlon it is also necessary that beioré
formmg an opnmon to make adverse eitries in conf:dentxal reports the
Reportmg/Revnewmg Authorities should share the information, which
is not. parr of tne record. with the officer concerned: this amounts to
an opportunity given to the erring ofticer to cnrrect the errors of
judgment, conduct, behavinur, integrity or corrupt proclivity and if -
despite giving such an opportunity the officer fails to perform the duty
or correct his conduct or improve himselt, l\ecess;nrily the same nhas to
be recorded in the confidential reports and a copy thereof supplied to

the affected officer so that he will have an oppm"tuni‘ty to know the

remarks made against him and if he feels aggrieved, it will be open to

D ettt > o = e b LI TN

him to have it corrected by appropriate representatidus to the higher
authorities or any appropriate judicial forum for red.ressel: thereby
. honesty, integrity, good conduct and emcxency get unproved in the -

LS

performance. of public duties and standards of excellence in servlce

constantly rises to higher levels. ide State ot U.P. Vs. Yamuna

Shankar Misra, (1997) 4 SCC 7).

. H {.(s .
25. Erom the circutar dated 26.2.2004 issued by the 3md

respondent itself it is clear that if a downgrading of the ACR is made

A
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with reference to the previous years AGR or with reterence to the
grading awarded by the Reporting/Reviewing /\m;in‘)rities thc":r_'o is a
duty cast on such authorities to communicate the same to the
applicant treating the said downgradmg as adverse. Similarly, when ¢
benchmark is prescriped ior the purpose ot the officer’s, m-\r
promotion and if the grading is heimv the benchmark then the same
should be treated as adverse remark/rating and communicate it.‘tp.t-he
reported officer, that too within one month from the date of;mqking
such remarks. Despite this position, in the instant case we have.seen

that the applicant was awarded 'Very Good’ by the Reporting Officer

for 1996-97 but the Accepting Authority had downgraded the same as

'Goud' without assigning any reason. Similarly, for the ﬁrst half of the =

Assessment Year 1007.98, though the Reviewing Authorlty ‘had
,graded 'Very Good’, the Acceptmg Authorxty had downgraded the
| same to ‘Good’ wnthout assigning uny reason. For the Assessment
.Year 1998-99 hoth the Reportmg and the Reviewing Authormes had
lgra- ‘ed ‘Very Good' to the apphcanb the Accepting Authority had
downgraded him with ‘Good” stating that the applicant is ‘Not a
will»ihg Field Worker'. Likewise, for th= tirst part ot 1969-2000 fivaugh
for a major paft of 1999-2000 both the Reporting Authority and the
Reviewing Authprity ‘had assigned ‘Very Good’; the Accepting
Autl:ority downgraded the same by grading him 'Good’,'stati.ng that
the éppl_icant ‘Avoids Field Works'. However, for the second halt,
épart from the Reporting Authority and the Reviewing ,'\uf.hority, the
Accepting Authority who is the very same officer had assngned ‘Very

Good'. For the year 2000-O1 both the Reporting and Reviewing
Authorities had assigned ‘Very Goo. , but the Accepting Authority’s

remarks are not given. The renson is not knowa. For the year 2001-02

s e me
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all the authorities have assigred ‘Very Good' to the applicant, but for
the years 2002 03 and 2003-04 only ‘Good’ grading is given toilr,he
applicant by all the authorities. Here it must be noted for the vear
2002-Q3 the Reporting ‘/\nthority had only graded ‘Average’. However,
this was expunged by the higher authority by assigning ‘Good".

26. Thus it is clear that the authorities, namely

Reporting/Reviewing/Accepting Authorities had not foliowed the rules

r_egarding maintaining of ACR, particularly in the matter of .

communication of downgrading remarks. Here it is relevant again to
advert to the circular dated 26.2.2004 issued by the 3™ respondent.
The said circuler refer§ to O.M. © N0,3503-'1/7/97-Estt.(1)) dated
8.2.2002 issued by the D.O. P&T, Government of India. The relevant

portion reads thus:

“Further to the above in its O.M. F.N0.35034/7/97-
Estt.(D) dated 8.02.2002 D.O.P.&T. has clarified that
henceforth the suitability of a candidate for promotion by
“selection” shall be determined only with reference to ihe
relevant benchmark. (‘Very Good’ or ‘Good’), prescribed
for such promotion. It has further been clarified that tor
promotion to the revised pay scales, (grade), of Rs.12000-

16,500/= and above, the benchmark tor promotion shall

be ‘Very Gond’. For promotion to grades below the above
mentioned pay scale, (grade), including promotions from
below grades to group ‘A posts/grades/services, the
benchmark tor promotion shall be ‘Goud’, “The DPC shall
grade ofticials as being “Fit" or "Unfit” tor the promotion
in question only with reference to the relevant benchmark
as elucidated above and those who are graded s “li
shiall be included in the select panel prepared by the DPC
in the order of their inter-se seniority in the feeder grade.
Thus, there shall be no supersession in promotion among
those who are found "Fit” tor the same by the DPC in
T terms of the aforementionc a prescribed benchmark.

D.O.P.&T. O.M.N0.22011/7/98-Estt.(D) dated
6.10.2000 prescribes specificaily that the suitability of
employees for a given promotion shall be assessed on the
the CRs for the 5 preceding years irrespective of the

qualifying service prescribed in the service/recruitinent
rules. '

i

basis of their service records, with particular relevance to:
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Thus it will be seen that when an employee is being
considered for promotion by selection, he is required to be
found "Fit” for surh promotion on the basis ol his sepvice
record and CRs for the preceding 5 years. It follows that
in case the overall performance  rating. ol isuchy:an

~employee is helow the benchmark rating tor the promotion
in question, then swych a rating will come in the way; ofithe
employee's promotion. Thus the condition of such an entry
being “perilously adverse”  without ‘necessarily » being
qualitatively damaging in terms of the Supreme Court’s
observations discussed holds true in such a case.iThis, in
turn leads to the inescapable conclusion that where a
reporting officer enters an ‘overall performance’ rating
which is lower than that of the benchmark prescribed for
the reportee’s next promotion in his CR, then, such an
entry is an adverse entry and should be communicated to
the reportee. Thereafter, the’ prescribed procedure for
_dealing with such an entry in accordance with the
principles of natural justice, as discussed “and’ detailed
‘above, should necessarily follow in such a <:as_'c::,'~ .

§er

27. ~ From the above it is clear that the DPC l”,"f_ 'l‘.(')w’(;l}_(.‘!.‘f.;;'!lllill(‘
the suipabil‘ity of a candidate for promotion by selec;isﬁ”px‘\.ly; with
reference to the relevéﬁt benchmars prescribed tor su.ch ?r?qg!ﬁtion
and for promotion to the revised pay scale (grade) of Rs.12000-
16;300/: and above the berchmark shall be Very Good'. The role of
N i aaeh
DPC is only to grade ot"t’ici'_a‘ls as being fit or unfit tor the prnuvu}‘t’inn in
question only with reference to the relevant benchmark nn(lfthnso
who are graded as ‘fit’ shall he included in the select panel |)il"(-‘|).’\l’l"(‘
by the DPC in the order of their inter se seniority in the teeder grade.
28. Now, reverting to the present case, the casc of the
applicant for promotion to the post of Director (Geology)'in thé scale
of pay of Rs.12000-16,500/- was considered for the vears 2003-04 and
~ 2004-05. The ACRs,‘ relevant for thc assessment year 2002-04,

""ﬂz;_cgording to the respondents are the years 1997-98 to 2001-02 and
2N .

for \t’he year 2004-05 are for the pe: ua from 190399 1o 2002-033, both

Yoagw ! .
Ny o
\,..w.l?\ NS4 Yy }

SUN S ) . o
(,;—L.,/,'jinciusive. Here it must be nuted that the benchmark of Very Good’ for
NIV /"

N

\____// pi‘nmotiuu by sclection to U ¢ post of Director (Geology) in the seale of

pay of Rs.12000-16,500/- was introduced for the first time nnvly by the

4
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order of the D.O.P.&T. dated 8.2.2002. In other words, the benchmark
for,earlier period was only"Good' prior to 8.2.2002 or the selectian
method was different. In the circumstances, so tar as the years 1997-
98 to 2001-02 are concerned, it cannot be said that the gradings given
to the applicant was below the benchmark;'namely ‘Good’. However,

when downgradation is sought to be made either with reference to

earlier assessment years or with reference to the remarks made by

the subordinate authorities there was a duty cast on the said

authorities to communicate the same to the concerned officers. This,
admittedly, has not been done except in relation to the assessment
S'ear 2002-03, that too with regard to the grading (‘Average’) made by
‘the Reporting Authority. Even for that year the official grading w.;ms
‘Good’ whereas for the earlier year, 2001-02, the grading was ‘Very

Good’. As held by the Courts and Tribunals, uncommunicated adverse

remarks (in this case below the benchmark) cannot be acted upon by

~ the DPC in the matter of selecticn of the applicant.

20. Going by the norms that prevailed upto 8.2.2002, the

applicant had satisfied the benchmark, namely ‘Good’ for all thc.years

concerned. If that was the criteria the applicant ought to have heen
C et e

selected by the DPC comened for the yvear 2003-04 1tself Here it

must be noted that even going by the standards as tixed by the D.O.

e ———

P&T ., namely Very Good’' as the benchmark and the procedure
W e (I ity
adopted by the DPC that those who have satisfied the benchmark for

P - a— ~
four years out of five years the apphcant must be held to have

——)

satisfied the said norms also for the reason that for all the years from
o ‘

1997-98 to 2001-02 except for a fraction of the year 1997.98 the

Reviewing Authority had assigned "Very Good’, but the Accepting

Authority for one year had downgraded as ‘Good” without assigning

by
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any reason and for two years had downgraded as ‘Good’ stating that '

. Y
Syt

the applicant ‘is not a willing field worker'.s In this context it is also " N

. : o
‘relevant to note that the very saiic Accepting Authurity who had

: assign,ed"G:ood' for .1998-99"md‘ﬁrst part_',blf 1999-2000. had assigned

Very \G‘ood" for the remainirg part of 1999;2000. That apart, so far as; R

the field work is cox\cefned the cogrespondénce' would _shbw that the

i . -

. .. applicant with medical certificates 1ad.requested the superior officers

to exclude him'_from field work, but the said authorities initially did
not agree with that. In the circumstances the observation that the
applicant is not a willing field worker as a reason for dowhgrading the

applicant for the years 1998-99 and first half of 1999-2000 docs not

appear to be justitied. Added to these, the applicant has Lo his eredil

identification of a new alkaline complex named hy him as ‘Bhela-Rajna

alkaline complex’ (BRAC) in Nuapar.s district of Orissa.
30. The 3" respondent vtho in his letter dated 24.12.2002

(Annexure-XVIII) named the applicant for the National Mineral Award

for the year 2002 has observed thus:

“During his 29 years of professional career, Shri S.K.
’attnaik, Geologist (Sr.) has devoted 20 years ol lield
work in diverse tcer..in conditions including some tough
areas of Bastar District (M.P.), Chandrapur and Gadehiroli
districts of Maharashtra. He has worked in various ficlds
of Geology such as ground water exploration, systematic
geological mapping aided by tectonic, petrological and
geochcmicnl studies, mineral exploration (including
geochemical surveys) for strategic metals like tungsten,
gold and tin, besides base metals and refractory minerals.
His track record attests to his dogged pursuit for gaining
new knowledge and information in furthering econoinic as

Besides reporting quite a few new mineral occurrences
during his career, SO far, he has registered some
outstanding contributions as bricfed below: '

....................

(i) However, the most outstanding work of Shri Pattnaik
was accomglished during 10432002 when he identified a
new alkaline complex named by him as “Bhela-Rajna

well as academic interests related to earth science. .

Sy

PR

b
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alkaline complex’ (BRAC) in Nuapara district of Orissa and
stadied it quite elabnrately as regards its tectonics,
petrology, geochemistry and petrogenesis with “specilic
details regarding alkaline magnetism. e has classitied
the hitherto unclassified basement granites associated
with the complex and has elaborately: supplemented the
field data with adequate microscopic studies to bring out
interesting rock types and their unique” mineral
assemblages. He has made full utilization of analytical
facilities of G.S.l., and could therefore, ' undertake
extensive exercises on REE, PGE and 20 other trace
elements besides the major elements data. This work has

enabled enormously to understand the crustal processes -

active in this part of Bastar carton in Western Orissa
during Peterozonic times. He has also worked out the
possible genetic links between BARC and the already
known Khariar nepheline syenites and tectonic link
between the two complexes and the Khariar basin. He has
aptly named the most vital N-S running transcrustal
fractures as Khariar lineaments and the pink bascment
batholith -as the ‘Nuapara batholith’. He has nicely
correlated mantle upwarping and crustal thinning
processes to the evolution of the alkaline magnetism
which manifests a complax history of partial melting,
magma mixing and fractionation.” '

31 ‘The above undisputcd (undisputed we said hecause the

pondents did not deny the averments made in para 4.21 of the
ap tion in para 13 of théir reply) fact situation would show that
the applicant was a willing Field Worker, for about 20 years he had
devoted in field work in  diflicult terrains and mad¢  great
achievemént. This Qould clearly demonstrate that the request of the
appliéant for excluding him from field work was made for good and
valid reasons. It is about such a man the Accepting Authority said that
the applicant is not a Awilling field worker. For the selection year 2003-
2004 the records (CR) l_‘equ'lred are for the years 1997-98-to 2001-02.

If the downgrading to ‘Good’ by the Accepting Authority for the year

1998-99 and first part of 1999-2000 on the ground of ‘not a willing

field worker' is oschewed the =pplicant even catislies the Benchmiark.

fixed in 2002.

“Pho
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© NOOUSKPIGSIC AT, A-228:2004 . Dated.07.00,2008.

To:

The Secrctary,
Govt. of India,
Ministry of Mincs,
Shasta Bhawan, -
New Dellu.

"¢ Through Proper channcl) -

Sub: Judgement and order dated 18.08.2005, passed on O.A. No.228/2004
(Sri Subodh Kumar Pattanaik -Vs-Union of India and Others) by the
Honble Central Administrative Tribunal, Guwahati Bench, Guwahatl
Implementation of - rcgardmg

Sir, - NI e

With due respect and humble submission T heg to inform you that my O A as
quoted above, filed in the Hon'ble CAT, Guwahati Bench, has been kindly allowed vide
their Lordship's judgement and order datcd 18.08.2005, collected on 31.08.2005. The
photocopy of the judgement and order (27 pages), ducly attesicd, is encloscd, hcrcwuh, for
your kind information and necessary action for its implementation. A o

With kind rcgards.
Encl : As above, ' ,

Yours faithfully, |
JW )49 _L/

(SUBODH KUMAR I’AINMK)
Geologist (Sr.), TCD,
OP:AMN, GSI, NER, SHILLONG.
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N GOVERNMENT OF INDIA
":i'./N?').‘__”)L__/DDG//\I)MN/Nl’,l{/",'i(}():'i ‘
- Wt fFron,
- 30 nwRam /Deputy Director General
St spafes wrban /Geological Suvey of Tndia
g &3 /North Eastern Region
i, el feee A ZOREM, Nongrim Hills
qr amed g, .t /Post Box No. 11
fercin /Shitlong - 793003

e /Dated. 07.-09-2005 .
Telegram : GEOSURVEY SHILLONG

R (0364) - 2520228 | FAX @ 2520033
EPBX : 2521506, 2521407, 2520429
-mail @ meggsi@sancharmet.in

To
The Director General

- Geological Survey of India
27, J.L.Nchru Road
Kolkata - 700016

Sub :- 1“01'u'(11'<1i11g a letter as received from Shri S.K.Patnaik, Geologist(Sr.). GSI, NIER.
regarding judgement of Hon'ble CAT, Guwahati.

Sir.

Please find enclosed a letter along with other enclosures .as reccived from Shri S.K.Patnaik,
Geologist(Sr.). GSI, NER as regards the judgement and order dated 18th August, 2005 passed on OA No.
228/2004 by the Hon'ble Central Administrative Tribunal, Guwahati Bench, Guwabati for your kind

perusal and neeessary action.

Yours faithfully,
\ J

( Pr. Vimal Kumar)
Dircctor
for Dy.Director General

LN -, (60 v . )
No / DDG/ADMN/NER/2005 | Dated 07 - 0 -9 - 2005 '

6_\' forwarded for information to: .
Sh S.K.Patnaik, Geologist(Sr.). OP:ANN. Geotogical Survey of India, NER, Shillong.

y)&hwf ~ )
j /4 l9[pe,;
b . : ( Dr. Vimal Kumar )
Dircctor
for Dy.Dircctor General
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Contempt Petiton No. : 35/2005
in Original Application No. 228/2004

Shri Subodh Kumar Pattnaik

son of Late Bansidhar Pattnaik,

Geologist (Sr)

M.G.P. Division,

Geological Survey of india,

North Eastern Region,

Shillong s Petitioner

Versus

Shri AK.D. Jadhav

Secretary

Government of India

Ministry of Mines

NewDelhi  cceeeeee Respondent No. 1

And

iIN THE MATTER OF :

An Affidavit for and on behalf of Respondent No. 1

| ShAKD, Jadhav, sonof  Jaukabino Q“L?i N/

working as Secretary, Government of India, Ministry of Mines, New Delhi do hereby solemnly

affirm and state as follows :

1. That | am the Respondent No. 1 in the Contempt Petition and have gone through

the aforesaid contempt petition filed by the applicant have understood the contents
thereof and { am well acquainted with the facts and circumstances of the case

based on records.

2. ~ That with regards to Para 1.2 and 3 of the Application, the Respondent No. 1 begs

to state that these are matter of record.



(i)

(V)

V)

With reganrds to Para 4 of the application, the respondent No. 1  begs to state

that :

. That the respondent has initiated action for convening the Review Departmental

Promotion Committee (hereinafter as DPC) for selection to the post of Director
(Geology)‘at the earliest date as per the directions of the Hon'ble Central
Administrative Tribun’al, Guwahati Bench and that the deiay in the
implementation of the Hon’ble Cenfra! Administrative Tribunai; Guwahati Bench

directions is not the willful delay.

That it is stated!that Hon'ble Central Administrative Tribunal, Guwahati Bench
direction dated 18.08.2005 passed in the Original Application No. 228/2004,
filed by Shri S.K. Pattriaik Vs. UOI and Others was received on 12 Sgptémber
2005 and accordingly Geological Survey of India was requested to fumish the
DPC proposal for promotion of Shri S.K. Pattnaik, Geologist (Sr.) to the post of
D|rector (Geology) on. 23.09.2005 for- timely comphance of Hon'ble Central

Admsmstratwe Tribunal, Guwahati Bench order.

That subsequent to the receipt of tlje Review DPC proposal from Géoiogi’cal
Survey of india on 13.10.2005, the proposal was sent to the Union Public
Service Commission (UPSC), who is the competent authority to convene
DPC/Review DPC for Group A ‘6fﬁcers, to convene a Review DPC meeting at
an early date keeping in view the Hon'ble Central Administrative Tribunal,

Guwzhati Bench crder dated 18.08.2005.

That the UPSC, while scrutinizing the proposal however, advised this Ministry to
consuit the Départment of Personnel * & Training (DOPT) and Departrnent of

Legal Affairs (D/o LA) in accordance with the DOPT's Office Memorandum No.

20027/9/99-Estt (A) dated 01.05.2000, vide their letters dated 08.11.2005 and.

06.12.2005.

That thereafter the case was referred to DOPT on 20.12.2005 and subsequent
to receipt of the case on 04.01.2006 by the Ministry, it was referred to D/o LA on

12.01.2006 for their advice in the matter of compiiance of Hon'ble Central



Guwahati Bench direction dated 18.08. 2005

Administrative Tribunal, Guwahati Bench order dated 18.08.2005. The édvice of
D/o Legal Affairs has been received on 16™ January, 2006 and UPSC has been
again requested to convene the Review DPC at the earliest in comphance of
Hon'ble Central Administrative Tribunal, Guwahati Bench orde( dated

18.08.2005. - | = .

With regard to Para 5 of the Apblication, the Respbndent No. 1 begs to state
that the Respondent has initiated action for convening the Review DPC for

selection to the post of Director (Geology) at the earliest date as iaer the

 directions of Hon'ble Central Administrétive Tribunal, Guwahati Bench and that

the delay in the implementation of Hon'ble Central Administrative T:ribunai,‘

Guwahati Bench directions is of administrative nature and hot the willful c{e!ay,

That it is stated that respondent has the ‘higr:nest respect for‘t(he orders of ’Hon’ble
Central Administrative Tribunal, Guwahati Bench and regrets any inconvenience
caused inadvertently to the Hon'ble Central Adminfstrative Tribunal, GLfleahati
Bench. The respondent therefore prays that in the circumstances of th;e case
mentioned above, the Hon'ble Central Administrativé Tribunai, Guwahati?iBench_

)

may be p!eased to exempt the respondent from the contempt proceedmgs and

further be pleased to grant extension of time of at least three months for

consideration of |mplementat|on of Hon’ble Central Administrative Tnbunal

{
|
.. Affidavit. .

)
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) ShnAKD Jadhav son of :DML“E""O c“*'oﬂ*yv 70~.‘Ma,d

AFFIDAVIT

Secretary, Goverrment of India, Mmlstrv of Mines, New Deihl aged _ S 8 :‘T)bout years,
}

| resident of Ng,,J L/l

do hearby solemnly affirm and say as follows :

1. That I'am the respondent No. 1 in the above case and | am acquainted with facts and

circumstances of the case.

2. That the statement made in Para 1 to 5 of the Written Statement are true to ithe best of

my knowl'edgé and belief.

identified by :

Yl

Advocate

33 @H@MB&D‘ HA‘DHAV
afira/Secretary
YA HATEA/Ministry of Mines
G TJIBR/Govt. of India
a3 i%‘éfﬁ/New Dethi

l

Solemnly affirmed before me by the

deponent Shri AK.D. Jadhav,| who is_
|
identified by M l‘f on .
. Advocate at __(5 My _ on the day of

’él/ 2 /. 200e
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| | No. 10/89/2004-M.11
. : Go_vernmentoflndia_
: . - Minlstry of Mines

10: 03612200052 |

1.
i
y

E

.
N
New Delhl, the 1!3‘"'J:mgary’I 2006

The Secrétary, : - o
\f"ﬂ Unlon Pubiic Service Co’mmlssion,

|
W, Dholpur House, _ . , _
‘ \’{%{n Shahjahar) Road, . : o }]
TN ey e O |

Sub!  Review DpC- Promotion to the post of Dlrector (Geology) In Geoléglcal
Survey of Indla , S co

. . | !
| I am directed to refer to UPSC's letter No, 1/63(17)/2005-AP-4 dated 6"

December 2005 on above subject and to say that the Department of Personnel &

Training and D/o Legal Affalrs have been consulted, in view of DOPT's OM dated
1.5.2000, for Implementation of the Hon'ble CAT Guwahat! bench order dated

'18.8.2005 passed In the OA No. 228/2004 filed by Shri SK Pattnaik vs UOIland
others, ) ‘ - : - ; |

2, The DOPT had advised to take further course of action In consultation with o
D/o Legal Affairs, The D/o Legal Affalrs have gone through detalls and alsQ-{the !
advice of DOPT and opined that the Hon'ble High Court would not iike to Interfere o
 With the CAT, Guwahati bench order dated 18.8.2005, o | ,

!

3, UPSCIs therefore requested to convey the decision of the Review DPC at

the earllest, taking Into account this fact that the time limit for ln's!_)lementat[or@ of

Hon'bla CAT order hos nlready oxplied on 30™ November 2005 ond that the

upplicant has Inlbiated the conternpt proceeding, _ o

: _ - ~Yours talt‘hfu}ly,
~ (Prein rakash) ;

Dy Secretary to the _Gth_of Inqlﬂa

|
|
L

|
|

\
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BEFORE [THE CENTRAL ADMINISTRATIVE TRIBUNAL .
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SHRI SUBODH KUMAR PATTNAIK

, CP. No. 35/2005
4 IN OA No. 228/2004

PETITIONE

VERSUS

SHRI A.K.D. JADHAYV,
Secretary, Ministry of Mines,
New Delhi

RESPONDENT No. 1

IN THE MATTER OF

An additional affidavit filed by the respondent No. 1

I, A.K.D. Jadhav, son of Shri Daulatrao Gulaji Jadhav, aged

about 59 years, at present working as Secretary, Government of

India, Ministry of Mines, New Delhi, do hereby solemnly affirm

and state as follows:

1. That on 4.4.2006 when the above-mentioned Contempt

Petition came up for hearing the Hon’ble Tribunal was
pleased to grant time to implement the judgment and
order dated 18.8.2005 passed in OA No. 228/2004 till
18.5.2006. The Union Public Service Commission (UPSC),
New Delhi has once again been requested for holding
Review DPC as early as possible but UPSC have not given
any date for the same till date.

. Respondents have taken all steps towards implementation

of the judgment dated 18.8.2005 of the Hon’ble Tribunal
and has requested UPSC. Since UPSC is the Competent

e e

Authority to hold the Review DPC as the post pertains to
N e _————_——T . W+ ’-.——_..5

the Group A i:adre, so the -mat:ter is not in the hands of
S—— e T gy
the respondent. Thus the Hon’ble Tribunal may_not be
"""’"-m-’

pleased to punish the _rMnt as the respondent _has
et e e _-_"____,.—--—W - el
already taken action as per the directions of Hon’ble CAT

order.

&
e

W0 N
\Acigul Cile
Ytz (nled

]

HAV

) ecretary
e AATSTAMinistry of Mines

ar$ Reefl/New Dethi

HART WHR/Govt. of India
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: 3 -That the respondent lmmedlately after recelpt of the

I‘Judgment sent a proposal to UPSC for holding Revrew DPC
-and till date UPSC has not fixed a date for the same.

‘Hence the respondent is again requesting UPSC to hold the
Review DPC without delay and Hon'ble CAT may also be

pleased to issue suutable,.or@ers to UPSC.to speed up the -~
L_______.———-""”‘L M
matter ‘ o

4 “That the respondent begs to submit that the respondent
has taken all steps and hence there is no willful and
deliberate vnolatlon of the judgment and order passed by
- this Hon'ble Tribunal. That it is stated that respondent has
the highest respect for the orders of the Hon'ble Central
'Admi.nistrative Tribunal, Guwahati bench. The respondent
therefore_ prays that in the circumstances of the case
me‘:ntioned" above, the Hon’ble Central Administrative
Tribunal, Guwahati bench may be pleased to exempt the
respondent from the contempt proceedings.

5. That this affidavit has been filed bonafide and to secure

ends ofJustlce

(Deponent)

g3 & snga/A.K.D.JADHAV
afra/Secretary
mra FAAAA/Ministry of Mines

Ra JIE/Govt. of India
as fRcefi/New Delhl

Notary signature
Solemnly affirmed before me cead
over & explained to the deponent

Notaty Ryblic. Delhl

1 6 MY 2000
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No. 10/89/2004-M.11

Government of India
Ministry of Mines

i | | New Delhi, the 28" April 2006

The Secretary,

’}wl - Union Public Service Commlssron
25 k(s ¢ Dholpur House, -

New Delhi -
[Attn Shri PC Barnwal, Jomt Sccretary]

Sub: Review DPC for p:omotron to the post of Dtrector (Geology) rn Geological
Survey of India :

Sir, ’

I am directed to refer to your letter No. 1/63(17)/2005 AP-4 dated ’17“1
March 2006 on above subject and to say that the matter as advised at para 4
therein is being considered in consultation with DOPT /and M/o Law, which is likely
to take some time. The present position in this regard is that the applicant of the
OA No. 228/2004 Shri SK Pattnaik has filed a contempt petition No. 35/2005,

which is to come up for hearing on 18.5.2006. The Id counsel has opined that the ’

review DPC should be held without delay prefetably within 18.5.2006. The Id

counsel has observed that though the Hon'ble Tripunal has' observed that the f,.:

respondents were not justified in finding the aﬁstlcant unfit based on the

confidential records of the applicant for the years 2003- -2004 and 2004-2005 but

those adverse remarks are not set aside by the Hon'ble Tribunal. The direction of
the Hon'ble Tribunal is only to hold a Review DPC and the Review DPC will take a
decision considering the observation made in the judgment. If any observation

made by the tribunal goes against the instructions of the DOPT, then that is to be

mentioned /considered while taking a decision by the Review DPC. The copy_ of
the legal opinion of the Id counsel is enclosed which is self explanatory. It may
also be mentioned here that earlier in accordance with UPSC's communication

No. 1/63(17)/2005-AP-4 dated 8" November 20064the matter was referred to D/o

Legal Affairs for their advice who opined on the basis of DOPT's comments and
Hon'ble CAT, Guwahati bench order dated 18.8.2005 passed on the OA that the

Hon'ble High Court would not like to interfere with the CAT, iGuwahatl Order dated

18.8.2005.

2. In view of above legal’ oprnron UPSC is requested to convene the Rewew

Court case |

DPC meeting before 18.5.2006 and convey the decision of the Review DPC at thet -

earliest so as to. avord the contempt proceedmgs ,
. Yours falthfully,

g

Y

(Vinod Kumar)
W : ‘Director

Encl: As above.v s ghmo_ﬁi«/

L ](D /(Lt.
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' No1/63(17)12000—AP»4 .
UNION PUBLIC SERVICE COMMISSION
Dholpur House, Shahjahan Road

New Delhi. .

Dated the 8™ May, 2006
! To o o oo
| The Secretary to the Govt. of India -
Ministry of Mines
- New Delhi ~ 110001.

[ Attention : Shri Vinod Kumar, Director ]

Subjéct .. Review DPC — Promotion to the: post of Director (Geology) in
(‘coiomcal Survey of India.

Sir,

| am directed to réfer to your letter No.10/89/2004-M.11 dated 28.04.2006
on the subject mentioned above ‘and to say that the matter has been re-
' exammed inthe Commlssmn

o . 2. The Commission’s views on the subject communicated to the Ministry,
Lom o, vide this office letter of even number dated 17 03.2006 (copy enclosed) are
e -"*":"';rciteratbd
e :,:1 - | | . Yours faithfully,

o i - | ~ (P.K.De)
o | Deputy Secretary
Tel.: 23384290
N ©. AMYT ,
/ D) ' N
'\/- < \V\(\ ) Mo@ﬁ‘
K/\\/,.D |
A
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-TIME BOUND
No.1/63(17)/2005-AP-4 : _
UNION PUBLIC SERVICE COMMISSION -

Dholpur House, Shahjahan Road

‘New Delhi, S
Dated the 17" March, 2006

To g : :

The Secretary to the Govt. of India

Ministry of Mines

New Delhi — 110001. -

[ Attention : Shri Vinod Kumar, Director ]
Subject:- Review DPC - Promotion to the post of Director (Geology) in
‘Geological Survey of India. : L

Sir, ‘

| am directed to refer to your letter No.10/89/2004-M.11 dated 18.01.2006
on the subject mentioned above and to say that the matter has been re-
examined in the Commission. It is seen that the Hon'ble Tribunal have observed
as follows :- x : ’

"........the Benchmark of ‘Very Good' for promotion by selection for the
post of Director (Geology) in the scale of pay of Rs,12000-16500/- was
introduced for the first time only by the order of the DOP&T dated
08.02.2002. In other words, the Benchmark for earlier period was only
‘Good’ prior to 08.02.2002 or the selection method was different. In
the circumstances, so far as. the years 1997-98 to 2001-02 are
concerned, it cannot be said that the grading given to the applicant
was below the benchmark, namely, Good........." . 14

2. As per DOP&T O.M. dated 10.04.1989 regarding consolidated instriefions
on DPCs, in respect of posts which are in the Jevel of Rs.3700-5000 (pr evised)
and above, the Bench-mark grade should be ‘Very Good'. Thus, the bench-mark
for promation was ‘Very Good' from 10.04.1989 onwards.”

3. The observation of the Hon'ble Tribunal as cited in Para 1 above are notin-
keeping with the instructions issued by DOP&T regarding the applicable bench-
mark in the instant case. In view of this, since the orders of the Hon'ble Tribunal
are against Govt. of India instructions on_service matter, consuitation with

Ministry of Law and DOP&T on the question of filing appeal before

Lim Iean;ef:gaéig(;, of the court orders in terms of O.M&g@@@?ﬂ@/,%ﬂt_._{,ﬁ).d,atedv_

13 capy-enclased) has become all the more necessary.

4. The Ministry of Mines is again requested to consult the DOP&T and the
Ministry of Law and bring it to their notice that the~obsServati e
CAT as cited in Para-1 above are againstAhe Govt. of India instruction$ on

service matters. :
YU s@hfully,

b/&/\dp | /"2/&//6 | %J ‘(*‘F{.%nwal)

OINT SECRETARY
Tel.: 23385374

A
Lo¥:s

/COURT DIRECTIONS > __
— MOST IMMEDIATE

Y R
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNA wg;é%’g
GUWAHATI BENCH, GUWAHATI ) Seg 8
- 5.\;‘2
CP No. 35/2005 3 - EE%
IN OA No. 228/2004 L ' s
be o
4 63“ ' SHRI SURODH KUMAR PATTNAIK 433
PETITIONER

Vs
A.K.D. JADHAV,

SECRETARY, MINISTRY OF MINES,
NEW DELHI.

RESPONDENT No. 1
IN THE MATTER OF
An additional affidavit filed by the Respondent No. 1

I, A.K.D. Jadhav, son of Shri Daulatrao Gulaji Jadhav, aged about
59 years, at present working as Secretary, Government of India, Ministry
of Mines, New Delhi, do hereby solemnly affirm and state as follows:

1. That the deponent begs to submit that after receipt of the ’judgment
and order passed by the Hon'ble Tribunal, the respondents sent the
proposal for Review DPC to Union Public Service Commission (UPSC)

but even after repeated requests UPSC has not agreed to hold the °

revnew DPC. On 1.6.2006 the deponent has once again requested the
UPSC to hold the review DPC. A copy of the letter dated 01.06. 2006
to UPSC is annexed herewith and marked as Annexure-R-1.

. That the humble deponent begs to state that since the UPSC is a

N under Article 320 and other relevant Articles of the Constltutlon of
¥ "India, the deponent can not direct them to hold revnew DPC. The
deponent can only request the UPSC to hold review DPC.

That the humble deponent- begs to submit that pursuant to Hon’ble
ribunal judgment dated 18.08.2005, a proposal was initially sent to
~}PSC on 17.10.2005 and subsequently UPSC was reminded to hold
he review DPC for compliance of Hon’ble Tribunal order vide letters
dated 11.11.2005 18.01.2006, 28.04.2006. After receipt of the order
passed by the Hon’ble Tribunal on 18.05.2006, the deponent sent
another proposal to UPSC for holding a Review DPC vide letter dated
01.06.2006.

4. That UPSC has sent a reply to the deponent’s letter dated 1.6.2006.
A copy of UPSC letter dated 09.06.2006 is annexed herewith and
marked as Annexure-R-2,

- . . . — o e A — = e - o e A
hﬁ—-’- B O U v e



2,_

—_—

5. That the humble deponent begs to submit that since there is no lapse
. on the part of the deponent, the matter being beyond his authority,
the Hon’ble Tribunal may not be pleased to initiate contempt
proceedings against him. The deponent has fully complied with the
judgment and order passed by the Hon’ble Tribunal and there js no
willful and deliberate violation on the part of the deponent. The
deponent has highest regard for the judgment and order passed by
the Hon'ble Tribunal and never violated any order of the Hon’ble
Tribunal.

6. That considering the facts and circumstances narrated above the
Hon’ble Tribunal may Be\plea-sed to close the Contempt Petition by
passing appropriate order.

7. That this affidavit has been filed bonafide and to secure ends of

justice.
W
(Deponent)
' e.a%.a.maa/A.K.n.JAnnAvl
/Secretary
et ﬁggg/nﬂinistry of Mines
qrTa ATHR/Govt. of!qdna
Notary Signature a3 feeehl/New Delhi
\Y
o
SV
W)
r'\)go' ?\b .
G o
W
/ w’éﬁvh -;;\“?’“
W
2°
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SECRETARY

Dear Shri 4 AAAMC

A.K.D. JADHAV

R WEE

O .cx'é’“f’ )
. GOVERNMENT OF INDIA
— . W 93T

MINISTRY OF MINES
et 9a, 1 e gare Wi,

ANNEXURE-R-L

Gl

-

SHASTRI BHAVAN, DR. RAJENDRA PRASAD ROAD.

v

4% fewel-110 001
NEW DELHI-110 091
TEL. NO.: 23385173
FAX NO. : 23364682

DO No. 10/69/2004-M.1|
June 01, 2006

Please refer to the UPSC's letters No. 1/63(17)/2005-AP-4 dated 17"
March 2006 and 9" May 2006 regarding review DPC for the post -of Director
(Geology) in Geological Survey of India, on the basis of the order dated 18.8.2005

passed by the Hon’ble CAT, Guwahati bench in the

Pattnaik, Geologist (Sr), GSI.

OA No. 228/2004 filed by Shri SK

2. The observations made by the UPSC in their aforesaid letters were placed
before the Id. tribunal on 18.5.2006 during the proceedings relating to the contempt
petition No. 35/2005 filed by Shri SK Pattnaik. The Id. tribunal has, vide its order-
dated 18.5.2006, granted four weeks' time to both the parties to improve their
pleadings, if any. The contempt case is next listed for hearing on 16.6.2006.

3. It would be recalled that the Id. tribunal had, while passing the order dated
18.8.20C5, made a detailed year-wise analysis of the remarks made by the reporting
authority, the reviewing authority and the accepting authority in the ACRs of Shri

Pattnaik. A summary thereof is as under:

Year Remarks Remarks of | Remarks  of  Accepting
Reporting Reviewing | authority
authority authority
1997-98
(1-4-97 to 30-9-97) Good Very Good | Good
(No reason stated)
(1-10-97 to 31-3-98) Good Good Good
1998-99 Very Good Very Good | Good '
(Nct a willing fieid worker) -
1999-2000 .
(1-4-99 to 1-11-99) . Very Good Very Good | Good
(Avoids field work)
(1-11-99 to 31-3-2000) | Very Good Very Good | Very Good
2000-2001 Very Good Very Good | Blank
2001-2002 Very Good Very Good | Very Good

...contd.
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4. The Id. tribunal has, in .para 29 of its order 'déted 18.8.2005, observed that

for all the years from 1997-98 to 2001-02, except for a fraction of the year 1997-98,
the reviewing authority had assigned "Very Gopd”, but the accepting authority- had
downgraded it as “Good” for one year without assigning any reason, and. for two
years stating that the applicant was not a willing field worker. The Id. tribunal has
also noted that the same accepting authority had-assigned the “Very Good" grading

- for the remaining part of 1999-2000. Seen in the context of the fact that the applicant

had sought his exclusion from the fieldwork on medical grounds, the reasons’ for.
downgrading him for the year 1998-99 and first half of 1999-2000 do not seem to be
justified. :

5. In para 31 of its order dated 18.8.2005, the Id. tribunal has observed that if
the downgrading to “Good” by the accepting authority for the year 1998-99 and first
part of 1999-2000 on the ground of the applicant being not a willing field worker, is
eschewed, the applicant satisfies the benchmark of “Very Good” for the selection
year 2003-04, since his ACRs for the years 2000-01 and 2001-02 were already
graded as “Very Good". The Id tribunal has, therefore, expressed its view in qulite
categorical terms that the respondents were not justified in finding the applicant unfit
based on his confidential records. E

6. Having regard to all aspects of the matter including the directions dated
18.8.2005 and 18.5.2006 (in the contempt petition No. 35/2005) of the Id tribunal; we

feel that the case may be reconsidered and a review DPC. may be convened as per

the Id tribunal's directions. As-the contempt. petition filed by Shri Pattnaik is next
listed ‘for - hearing on 16.6.2006, the decision. of UPSC in this regard may be
communicated to this Ministry on the most urgent basis so that the Id. tribunal could
be apprised of the position in this regard well in time.

M e M | Yours sincerely,
T g
A‘—‘(j / } ' F\‘k’)—ZVL" L
’ : (AK.D. JADHAV)
Shri S.P. Gaur, ‘
Union PuBlic Service Commission, -
Dholpur House, ‘

Shahjahan Road,
New Delhi. '

N
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Dholpur House, Shahjahan Read,

eI 3

. ii\ "ON 52‘1‘\*‘,}\%& Shri Jadhav,

Y P 0';,‘*‘\}‘ . .
7N, 4*(((;\\ Please refer to your letter No.10/69/2004-M.11 daed 01.06.2006 regarding
Y No Ré\/iew DPC for the post of Director (Geology) in Geological Survey of india on

4 e sof Rocoint\2 .‘Q\g_)’%}%;basis of the order dated 18.08.2005 passed by the Hon'ble CAT, Guwahali
RETIN ‘mem’\l‘}:_\s@??ch in O.A. N0.228/2004 filed by Shri §.K. Pattnaik, Geologist (Sr.), GSI. . '
. \/' .
?‘q:?/ The main crux of the problem is that the Hon'ble CAT had presumed that
i this-case bench mark of Very Good was not applicable prior to 08.02.2002,
- This is not correct as the Bench Mark system was introduced by the Govemment
w.e.f. 10" April, 1989 onwards. As such the abservation of the Hon'ble Tribunal

v are not in keeping with the instructions issued by DOP&T regarding the -
W " l(@( applicable bench-mark in the instant case.

A,
y

doas 3 As regards Para 31 of the order dated 18.08.2005, the DPCs are held

\w )00\ strictly in accordance with the statutory Recruitment Rules and the ralevant
 Tho guidelines/instructions issued by the Gowvt. of India in the DOPAT vide their O.M.
L% N0.22011/5/85-Estt. (D) dated 10.04.1989 which stipulates that at present DPCs
Mﬂ\ enjoy full discretion to devise their own methods and procedures for objective
assessment of the suiability. of candidales who are to be considered by them.

‘M_)_ L,‘{/J N While merit has to be recognised and rewarded, ‘advancement in an officer's

f L™ career-should not be regarded as a matter of course, but should be earned by
12 ‘4 5, dint of hard work, good conduct and result oriented performance as reflected in

' the ACRs and based on the strict and rigorcus selection pracess. There are no

] _{- such instructions from DOP&T accerding to which. DPC can eschew the
W\M l [ downgrading of ACRsiremarks givenly the Reviewing and Accapting authority
1 N 8tC. In view of this, since the arders of the Hon'ble Tribungl are riot in conformity

A’V] with Govt. of India instructions on service matter, consultation with Ministry of

- ||Law and DOP&T on the guestion of filing appea! befare implementation of the

e Heourt orders in terms of 0.M.N0.20027/9/99-Estt.(A) dated 14 May, 2000 (Copy

‘ enclosed) has become all the more necessary. .
W With regards,
: Yours sincaraly,

(ZW . S.P.ggur )
Shri A.K.D. Jadhav i

Secretary \ (¢ L '
Ministry of Mines ‘ ' 0

Shastri Bhavan Q] -
New Deihi. M |

€0 +91-11-23383802 |  Faxh+91-11-23385245




department that in cases where the

dec‘jde_d that whenever there is any Court
India INstructions on service matters, the administrative Ministry/Depart-
ment/Office  shal]

Lo

s06 = SWAMY'S ANNUAL — 2000

operational efficiency and priority,
having longest period of postings.

2. In respect of Senio Group ‘A’ officers, the followi
to be followed: — : .

) Thé transfers should be linked with performaa€
officers. and requirements of the posts to be filled up”

(if) Officers who have put in four years’

for transfer should be given for officialg

guidelines is

ice in a particular post or
» especially so if the post

3. Heads of Circles/Regional Office

) Tead , €tC., are requested to take imme-
diate action in the matter accordingly.

291

G.I, Dept. of Posts, Lr. Xo. 108-56/97-SB. III, dated 28-4-2000
No revision of r. fe of interest on NSS — 87 Accounts

Consequent upon rduction of int
Savings Scheme of
some of the Circl

€rest rate payable on various Small
e Government of India - effective from 15-1-2000,
have made references to the Directorate regarding rate
€posits made under NSS-87 Accounts. The Ministry of
he National Savings Scheme, 1987 has
discontinued with effect from 1-10-1992 and no revision of
rest payable to depositors on the earlier deposits has been made.
The pre€ent rate of interest is 119 and the depositors shall be entitled to
Samg/rate of interest on the deposits made prior to the discontinuance of the
schtme.
/ 2. It is requested that this clarification should brought to the notice
Iofd alldconcerned for necessary action. Receipt of the letter may be acknow-
edged.

292
G.L, Dept. of Per. & Trg., O.M. No. 28027/9/99-Estr. 4),
dated 1-5-2000

Ministry of Law and Dop & T to be consulted befor
Court orders

The undersigned is directed to s

e implementing

2. The matter has been considered in this Department and it has been

order against the Government of

consuit the ' Department of Legal Affairs and the

e of the concerned

507
MISCELLANEOUS

i filing appeal
i n the question of f
1iIllzfl;e: 0well in time, that is before the

Train
t of Personnel and 25 ;
Deparimer der or before the time limit for filing

0SS
against such an order, as far as p

o ; in such or Depart-
time limltN’ ! an}tlx g;g:'?bsiiallln be implemented by the concerned Dep
appeal. No such |

S o

1 and Training.
. rument of Personne .
i vice and to Depa _ . bove instruc-
heee! Aff’rhmrst(')r 'afries/Departments are requested to note the\a
3. TheMinis

tions for strict compliance.

4. These instructions
regard to its applicability to

o1 i i in
are issued in consultation with the Cn‘t& AG,
Indian Audit and Accounts Department.

.y . ’

i laiming
TamAuthorities about the authorized agents C
Report to Tncome ission of Rs. 5,000 and above

-9/75-SS,

o~ P & T letter No. 3-9

: invite\attention to D.G., ought to the
dI f&dig’lcéegn[?h;nxbje t mentioned alf)ovg::mit graas“?igegnc?)r nm%l D

date ) o that. the list of 2 Authori-

notice of the D1rect(i)sr iﬁzt being\sent to the concerned Igcgiz’l}:s):er should

Rs. S,OOO‘and_ a%":;i time. It is rejterated that the.Hn.egn o Rs 5,000 and

ties as p;escrlbe thorized agents drywing a commissi o Commissioner

send a list of au :ncial year to the oncerned Income

t

. f thé\year. .

e CICZSSZ:IY instiyctions may be issued accordingly

2. It is requested that ne
. to all concerned.
K ' 294

No. 107-16/2000-SB-1II, dated 5-5-2000
ly of Receipt Books to

Lr.
G.1.. Dept. of PsSt,

in the existing procedure for suppi
No change SAS Agents

§ the new procedure for payment of

Consequent to introdudgion 0 at sources, some of the circles

_ ts S
ons s categoNes of agen ipt Books to the SA
commission to varlotl_lon regard supply of Receipt Bo change in the
have raised a quest! clarified that there 1s no

' tion, it i
Agents. In this connection,
exgisting procedure for supply of Re \utific ]

sahili delivering C 2 ’ : /passbook 1s

% Thelairllltab;l;;ymoifnvestor about n n-re?elptfofhge?éiggigd Regional

any compla brought to the ‘Rotice of ¢ srer the
recelved, ttﬁitfgfﬁldsgsings gfor taking ‘yppropriate action ag
Director,

nthorized agent. . .
. 3. The_ question regarding disposal ec;lft tg co
Book which was being attached by me'?k% o 0

o Wl examined in consultation with iy
;qag;agt: éommissioner. A decision in this reg

avi

ipt Books to the authorized agents. ‘
ate/passbook is of the agent. If

aterfoil of the 'Rece_ipt
Ic-:lornmission bill is being
try\of Finance and 'Natxon.ax(
i1l be communicated in
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| ‘ GUWAHATI BENCH GUWAHATI -
INCPNo.  35/2005
IN OANO.  228/2004

SHRI S.K.PATTNAIK 1
...APPLICANTO\%O/

-VERSUS-
UNION OF INDIA & OTHERS

oy

...RESPONDENTS
IN THE MATTER OF

Compliance Report submitted by the respondents

Bhupal Nanda, ,

Deputy Secretary, Ministry of Mines
Shastri Bhawan

New Delhi

ON BEHALF OF ’
SHRI A.K.D. JADHAV

Secretary (Retired), Ministry of Mines
Shastri Bhawan

New Delhi .
....Petitioner
- Versus -
Shri S.K. Pattnaik
....Respondent

The petition on behalf of the petitioner above named

MOST RESPECTFULLY SHEWETH

1) That the applicant of the QA No. 228/2004, alleging non-
compliance of the order dated'18.08.2005 péssed by the Hon’ble
Tribunal inc¢the said OA, has filed the above mentioned Contempt |
Petition.  The then Secretary, Ministry of Mines, Shri AKD
Jadhav, who was arrayed as Respondent No. 1 in the contempt

petition, immediately after receipt of the order of the Hon'ble




3)

4)

hold review DPC. Since the UPSC is the authority that will fix
date and hold review DPC, the then Secretary, Ministry of Mines
has got no role in the same. The Hon’ble Tribunal while hearing
the Contempt Petition was pleased to hold that the respondents
have complied with the order and further pleased to direct the
then Secretary, Ministry of Mines to write to the UPSC once
again along with the copy of the order dated 01.08.2006.

A copy of the order-dated 01.08.2006 passed in
CP No. 35/2005 is annexed herewith and
marked as Annexure-M 1.

That it is most respectfully submitted that immediately after
receipt of the copy of the Hon’ble Tribunal order dated
01.08.2006 in the contempt petition No. 35/2005 the then
Secretary, Ministry of Mines in the Contempt Petition wrote a
letter dated 24.08.2006 to the UPSC along with the order dated
01.08.2006 passed by the Hon’ble Tribunal requesting for
necessary action in the matter.

A copy of the letter-dated 24.08.2006 is

annexed herewith and marked as Annexure-

M2.
That the present petitioner begs to submit that the directions
given by the Hon’ble Tribunal in OA No. 228/2004 and CP
No0.35/2005 have been complied with and the present petitioner
prays that the Hon'ble Tribunél may be pleased to pass
necessary and appropriate order/orders considering the
submission made above. '

- That this has been filed bonafide and to secure ends of justice.

In the premises it is most respectfully prayed
that Your Lordships would graciously be
pleased to pass nécessary and appropriate
order/orders, as Your Lordships deem fit and
proper. |
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I, Bhupal Nanda, working as Deputy Secretary at Ministry of Mines,
New Delhi, am taking steps in the matter of the contempt petition No.
35/2005 on behalf of Shri AKD Jadhav, contemnor, who has since
retired from the post of Secretary (Mines). I am well aware of the

case and pray for a'llowing me to sign this Affidavit.

I do hereby solemnly affirm and state that the statements made in

paragraph _
, 9/\\ | ' are true
to my knowledge and belief, those made in paragraph
\ D being matter of

 records, are true to my information derived therefrom and the rest are

my humble submission before this Hon'ble Tribunal. I have not

suppressed any material fact.

And I sign this affidavit on this 02 )zt(& day of March,
2007 at New Delhi. |

'DEPONENT

Solemnly affirm and state by
the deponent who is
‘submitted by

.....................................................

Advocate on this ......... th day
of March, 2007 at

™ Mot —
.

s
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CHNRAL ADMIN |STRATIVE TRIBUNAL
. GU\ﬂAﬂA[l BENCH ;

Cantempt Petition No.35 of 2005 _
] (]n Original Application No.228 of 2004)

Dute ol Ordér: Tiis the L¥ day of August 20086.
"The chq‘b\dShri K.V. S:achklanaudan, Vice-Chairman

The Hor]fble Shri G Ray,')'Adm‘iuistrative M;amber

ghri Subodh Kuinar Pattnaik,

S/o Late Bansldhar Pattnaik,
Gaologist (Sr), MG.P. Division,

Ofo The Dy Djfudor General, NER.
Geological Syrvey of India,

Shitllany. Meghalyys e Petitioner

By Advocalze.a M N Chanda, Mr G.N. Chakraborty
and Mr . Naph. o

- vefpus

Shri AJK.P, Jadhav,
Snn:rt?tn"y;‘Ministry of Mines,
Shaste] Bhawan,

2 Rajeug.qufl’rasad Marg,

New Delhir 110001.

Stiri MK Mukhopadhyaya,

Dicectar Ggneral (Acting).

Geolog cal '{gurvey of India,

27, ). LN (I{;cmd, Kolkata. ...Alleged Contem ners/

.Respondents

non-a.-.----....
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GV, SACHTDA NANDAN (V.C:)

Huaypd Mr M. Chanda, learned counsel for the applicant&

Cand Ms . Dq&i, ]'earned'counsel for the respondents.

'I',I}'e- HPSC were nol parties to the O.A. wherein thls court

vide ardaer dq;.'eq 18.08.2000 has glven a direction as fallows:

'

- §005.

“I'he above undisputed (undisputed we said because
tl]o |~espondents did not deny the averments made in para
42} of the ‘application in para 13 of their reply) facl
sltuation wauld show that the applicant was a willing Field
Yl'o’rker, for about 20 years he had devoted in field work in

difflcult terrains and made great achievement. This wauld

Sleqrly demonstrate that the request of the applicant for

excjuding nim from field work was made for good and
yplid reasons. It is about such a man the Accepting

_{\‘pr.\mrity said that the applicant Is not a willing fleld

- wqrker. For the solection year n003-2004 the records (CR) -
i‘.’équired are for the. years 1997-00 to 2001-02. If the

3,

'q'q'wngrading ta ‘Goad’ by the Accepting Authority for the
yopr 1998-99 and first part of 1990-2000 on the ground of

- ot a willing field worker’ is eschewed the applicant even

gqtlsfies the Benchmark fixed in 2002.
' 'Ona cansideration of all the relevant matters we
‘are of the view that ihe respondents were not justified In
inding the applicant unfit based on the confidential
pepords of the applicant for the years 2003-04 and 2004.
\ . R '

Though the applicant has relied on a large number

pf decisions ol different Benches of the Central

(\t'minisl:ml:ive Tribunal and also d(f.cisions,c‘)r the High
Courts and the Supramne Court, in the light qf the
_(J|scussions made hereinabove, we do: not think It
|ecessary to.deal with all those decisions relied on by the

'gpplicant,.

{0 the circumstances the respondents are directed
lo convence a '‘Revieww DPC for selection to the -post of
Jdivrector (Gealogy) and consider the case of the applicant
Ip the light ol the observations made h.er‘ei-nabov;:-, an
nass appropriate orders i the matter within a period of
hiree manths from the date of receipt of the order.

 The application Is allowed as above. No order as to
costs.”
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3 The gp.puific direction of the courl was Lo convene &

0364 2520223

. . . . '
Review DPC Ty pelectlon Lo the post of Director (Ganlogy) and
cansider 1he capa-ol the applicant in Lhe light of the observations
made in the ordee pd pass appropriale orgers in the matter withjn &
. 1 [}

i [l . ) . N B
periad ol Hirea wpoths trom ghe date of recdipt, of the ordar. The

arder was dateg 1_(2'.08.2005. When the matter was not complied with

“the applicant I}'ﬂs ﬁled this Coﬁtempt‘?etitiou for non-campliance of

1

the order of thig Teipunal,
1 Do

4. ‘The legraed counsel .for the respondents, has flled a

detailed wri-tte” sl:ﬁl;eme.nt wherein It is stated that on receipt of the

or‘der of the 'l‘qpu;!al dated 18.08.2006, a proposal ‘was sent to the

UPSC for heldipg qlﬂeview DPE. ‘The UPSEC in turn has given a lelter

ta the réspondepts, which is reproduced as under:

“Degy Shri Jadhay,

. Please reler to your letter No.10/69/2004;M 11
dated (3.06.2006 reqgarding Review DPC for tha post of

b..x'-\\"'ﬁ“a/,“f\\ ~ Dirpctar (Gealogy) in Geological Survey of India on the .
A LN hasjs of the order dated 156.08.2005 passed by the Hon’hle
W\ CAT, Gywahati Bench i 0.A.N0.228/2004 [iled by Shri
‘3 8K, Palnaile, Coulagict (Sr), (AL ’

, : ‘he main crux of the problem is that the

Hon'bla CAT had presumed that in this case bench-mark

~— (/ of Very Good was not applicable prior ta 08.02.2002. This
- is not ¢orrect as the Bench Mark system was introduced

by ‘fhe ! Lovernment. w.e.f, 10" April, 1989 onwards. As
such tha ohservation of the Hon'ble ‘I'ribunal are not in
kvupinq?‘.vith lhe instructions issued by DOP&T regarding
tha ppplicable bench-mark in the instank cose,.

) As regards Para 31 of the order datad
18,08.2005, the DPCs are held strictly in accordance with
the  stafutory Recruitment Rules and the relevant

gujdelings/instructions issued hy the Govt. of India in the

DQP&T! vide “their O.M. Np.22011/5/85-Estt (D) dated
10,04.1989 which stipulates that at present DPCs enjoy
ful] discpetion to devise their own methods and procedures
for objgetive assessment of the suitability of condidates
whp arg to be considered vy them. While merit has to be

| -
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t‘e‘wq"g;nizml and rewarded, advancement in an alficer’s %f
s

cqrar should not be regarded as a matter of course, but

slm‘f\_ld b oarnedd by dint of Lard work, good canduch and g
rusflt oriemed performance as vellactad In Uie ACRs and ¥
hpsged on the strict and rigorous selection process. There \
are-po such instructions from DOP&T according to which \ .
RPQ: can aschew the downgrading of AGRs/remarks given ' \

o by the Reviewing and Accepting authority etc. In view of

ths{ since the orders of the Hon'ble ''ribunal are not in
cqpifprmity with Govt.' of India instructions on service
_makker, consultation with Ministry of Law and DOP&T on
the fuestion of filing appeal before implementation of the
gyl orders in terms of 0.7.N0.2002 7/9/99-Estt(A) dated
1" May, 2000 (copy enclosed) has become all the more
n;ecéssery.“ o

5. 'l’|m'_ UPSC had alse recommended filing of an appeal in

cansultalion with Ministey ab Law and DOP&T In terms af certain O.M.
However, Whﬂ“itll@. matler came up for hearing, the laarnte.d counsel
for the res'quenlrs submitted that in-an identical matter this court

direui‘ud Lo fn:‘:nish a. copy of ihe order o the UPSC end due

complinpee ‘““.Q‘z. he ensurad, The learnedl counsel for the requndents

submitted Hyg) ae far as (e respondents are concerned they have
L ¢

" already compliad with the order on their part and what is Jeft is with
the UPSC. . ‘

1 ’ N ¢

A6 I viewefthe above we direct the cespondents to write to

the U'P'SC wiily a copy' of this arder with direction for convening a
Review WP on Jivected by this 'l"rib‘unal and finalise compliance of

this arder af éxpec_litiousty as passible at ziqy rate within a pei'lod‘of

J three monthg from the date of receipt of this order.
/ Al

7. Iy the c:lrcumstancés of zhe case we da pot find any reascil
to hold this Qpnmmbt petition on file and therefore the Contempt
the grouad that substantial

Petition s clpgsed and dismissed on

eomplinnee hag heon made by the respundent‘s.

—

fs:
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The applicant s also given libarty to m)pr_(méh the

éd =

approprinte mn“n,:il the applicont has got any further grivvance.

{{{ |
)

'i‘“c.-.';.2«.»nil;empl'. Potition stands closed and dismissed. No
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GOVERNMENT OF INDIA
W wATeY

MINISTRY OF MINES
i Rty AR W, E e a9,
/ afas : SHASTRI BHAVAN, DR. RAJENDRA PRASAD ROAD,
/ ECRETARY ) . “l;‘f M‘ﬂo 001
NEW DELHI-110 601
TEL. NO.: 23385173
FAX NO.: 23384682 -

€3]

DO No. 10/89/2004-M.1I

August 24, 2006
R TR AT

Please find enclosed a copy of Hon'ble CAT, Guwahati bench’s judgement
dated 1.8.2006 received on 22.8.06 passed in the contempt petition No.35/2005

(in the OA No0.228/2004) filed by Shri S.K. Pattnaik, Geologist (Sr.) in Geological
Survey of India. v '

2. The Hon'ble CAT, Guwahati bench in para 6 of its judgement dated
1.8.2006 has directed as under: :

" In view of the above we direct the respondenis to write to the UPSC with
a copy of this order with direction for convening a review DPC as directed
by this Tribunal and finalize compliance of this order as expeditiously as
possible at any rate within a period of three months from the date of receipt
of this order...” '

3. Accordingly, the UPSC is requested to take necessary action in the matier
as directed by Hon'ble Tribunal. :

With regards,
Yours sincerely,

%N‘Q o | o AK.D. j‘adha\f}

Shri S.°. Gaur : %/
gcretary, _
Union Public Service Commission,

"’{\Y Dholpur House,
New Delid

Encl : As nhove,

e = s 1 T Lo—



