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§22.12.2008 ¢ Present: The Hon'ble Mr. K.V.Prahladan,
! i Member (A). :
"L itien is in form | ! 1
| Y i g Heard Mre.A.Deb Roy, learned
i’/ﬁﬁs % % counsel for the applicant as well as
.%??113 1 § MreJ.L.Sarkar, learned counsel for the
A S - . 4
SNARES ‘O\/\m./..ﬁ %\ } Railwayse

% The application has been filed

% against the actioﬁ of the respondents
{ in withholding the increment for one
%year and 10 m¢onths which subseqguently
{ affected the amount of pension payabk
%ta the applicant. The applicant has
§submitt¢d a Revision petition dated
%2.7.2003 to the Gcnéral Manager, N.F.
{Railway, Maligaon, Guwahati to that
%effect. but the same has not yet been
%diSpOBed of.

i Considering the facts and circum-
jstances of the case,
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I am of the
%Opinian that ends of justice will be

| met, if mespondents are directed to
ipass a reasoned and speaking order

l
i
i
!
i
§
§ .
% to the aforesaid revision petition
! _jdated 2.7.2003 within a pericd of
g ] four months frcm the date of receipt
% lof this order.
The application stands disposedr
of in aforesaid terms at the admi-
ssien stage itself. The matter be

(A
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| I¥ THE CENTPAL ADMINISTRATIVE TRIDUNAL
GUWAHATI BENCH $% GUWABATI»

Oshe NO» _ 5 %O /2004

Shri Dulal Chendre Biswvas

sweecse Applicante
- VB-

Union of Iniia ané others.
esesees Regpondentse -
SYNOPSIS .
The applicant was awvarded penalty with holding
the next increment of the applicant for ome year and ten
months by office order No. T/61/1/1¥ dated 11,10.2000 and
it was effection from 1e7.2001 to 30442003 and in conse-
quence the applicant has béen gettling less pension every |
monthe He submitted representations to the authorities
and the last representation dated 2.7.2003 submitted to
the General Manager, NoF. Railway, Maligaon, Guwabati=11
praying revdsion in term of proviso to sub-rule (5)of
Rile 25 of R S ( D& J Pules, 1966+ But the Ge Mo N.F.-
Railway di8 not take "any action on the representation
dated 2.7.2003.
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Title of the Case $ Qe Noo 72004

Shri Dulal chand'ra Biéms esscssssssssees APDlicante.

- Versus -

Union of India & Ors.

SLe Noo

1.

2

4o

5,

7.
8.
%
10.

sevsenssep e hﬂp@ndﬁntg.

| ANDBX
Particulars of documents " TPage No.
‘Lppllioation_. esesccce 1 to )UQ,
Verification 13 /3

Ammexure-A  Memorandum dt. 7.3.2000 ° /ﬁf )
Annexure =B ihpreaentation dt «30.9.2000 ’ﬁ
Aonexaré-C  Order dated 11.10,2000 — 6
pnmexare <D Appeal petitlen ate 341102000~( 7
Annexire-8 Order dated 5.122000, - 13 h
pnexare-P . Feprosentation dt. Feb.2001.—|7
pmmemire  Order dated 18.2.2003. —26

innexure-H = Tepressntation dte 2.7 2005 — & | — 2

Date of filing 8
xiw iegistmtion KNos
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Shri DaIal chandm Bisv.as

_Betd. Sr. rasaamaer Geard, Innding‘. |

0/0 Suri M. Das

Harlongfar,

r.e. Iumding, l)iarb. Bagaon. Aasan.

1e

2+ .

4o

- L

,.._'.'..... _ggglican__;t_.-

- Versus - |
Union of India .
mpnmted by the Gcneml Manager.
Hoi_j. nailtsny. Maligaon,
Gawahati-11.

Divisional fail_w: Manager,

Iumding Division,

 Inmding.

Chie? Operating Manager

 Iomding Divieion, Tumding.

\8r+ Divislanal Opereting Manogers

Junding D‘ivi.sian » Tunding .f

R AAL A @Mﬂﬁ&
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DETAILS OF THE Arm.mmiou | é
| X

the apzlicatiog,ia pade $

B _mhis appucation is made againat the inpagned
order isaued under No. P/61/1/IM dated 184242003 by the
office of the I0N(0), Tumding and to set aside the order
of penalty imposed be the Sr. DOM, Iumding under No.
T/61/1/1M dated 11410.2000,

2o Jurdsdiction of the gg_;punal.

The applicant daela:mé_ that the subject matter
of this application is well withir the jurisdiction of the
Hon‘ble Tribmal.

" e Isinitation | _ ) |

| The applicant further declares that this appli- _
cation is filed within the limitation prescribed under
Section 21 of the Admimistrative Tridbunal Aet, 1965.

4o Paots of the Cage °
&elo | That your humble applicent is a Citizen of India

and as sach, he is entitled to all the rights and privileges
and protection gremted by the Constitvtion of India. |

4420 . Thet the applicant was appointed on 28.6.1964
and atter rcndering 33 years and 10,months service he

retired as 8re Passonger Guard, Iamding Division om 31 .5 .2003.



443 That on 54 «2000 the applicant wes |
becked to work by 5611 In Bx-IMG vhile the applicent
was getting out his f quarters to go to statiom to
pick up duties, he felt pain in his stomack and the
condition compelled him o go %o latrime and so he

Qil al X Are arad

was late in pleking up_'dz_zj!;.iqsé fop about 10 to 15_'
minutes and thus the trein suffered detention for sbout
25 minute se |

Ao That Sre T10M, Iumding issued charge memorendim
N‘o". ©/61/1/1M dated 7.9 «2000 to the applicant alhg.hé
gross .nogvligtneo;,,ofl@ut‘y f;éi- causing dqtept_ion, to 5811 In
Barak Vellay Bxp for 25 minutes. "

Gogy of Memorandum dated 7.9.2000 is annexed
herewitk and marked as Agg_ggg.rmc-g .

4e5e That against the proposed actiom, the Qpp;icant
submitted a representation to the s'r..» 20M, Iumding (res-
pondert Noe4 } on 30.8.2000 stating eircumstances for wvhich
he could not pick up duty in time.

Gopy of the representation dated 30.9.2002 1s

annexed hereto and marked as Annexnre -B.

446 That on receipt of the representation the
Sre IOM, Iumding passed the cryptic oxdei? stating that the
explanation of the applicant was not satisfactory and eo

the explsnation was not accepted.‘
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4eTe That having rejected the representation the |
Sr. XOM, ILumding decided to with-hold the next increment
- ( WeCs ) of the applicant for one year and ten months vide
No. 1/61/1/1 Gated 11.10.2000.

Copy of the order dated 11.10.2000 is annexed

hereto and marked as Annexure-=C.

4 .8, That the novmal date of increment of the
applicant was on Ist of July. The penalty was imposed
on 11102000 and it was effective from 1.7.2001 to
30.4.200% « fThe applicant's dete of increment was on
316562003 In terme of rules for caleculation of pension
(Rule 50 and Rule 69(2) of Railway Services (Pension)
Tales, 1993 ) average emoluments for the purpose will

be determined with reference to the emolumenis drawm

by a Railway servant during t}ﬂe last ten months of his
gervice. Since due to imposition of penalty of with-
holding of increments for one year and ten months weo.fo.
1072001, the applicant could not draw increment on

1e7 2001 and 147.2002 and the penalty came t0 an end
only on 30.4.2003. So average’emoluments for the last
10 months were determined on the basis of pay at Re«7550/-
for 8 months and at Rs. 7850/~ for one month and 8 days
and at Rs. 8125/~ as fixed on promotion to Sr. Passanger

Guard wee ofe 95020053 for 23 days.

c@ntdcaocoo
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It is periinent to mention here tha’c. with a
view a&f ’co- preventing loss of pension the President of
India msde the spe\c ific provision in sub=vule (2) in
Rale 11 of BS ( D& ) males, 1968 and the disciplinary
authority, Sr. DOM/IMG violated the pwovisions of the
gaid mule by imposing the penalty of_withho‘ldiag incre =
ments without obeying the maﬁda“te of sub-rule (2) in
Eale IT for holding en inuiry in the same manner as
laid down in sub=mles (6 )%to (253 of Rule 9 of RS(D&A )

Rules, 1968.

Had this penalty not been imposed the applicant
would have got promotion %o scale of Rs. 5500-3 000/ -
on 910.2002 when his junior was promoted to this scale
and then his average emoluments for calculgtion_ of pension
would have been determined on the basis of his basic pay
of Rse 8125/~. Ime to this penalty his pension has been

fixed at Rs. 5375/~ uﬁemas it should hawve v-been fixed

at Reo. 6255/-. Thus the applicant has been losing basie

pension of Rs. 580/~ per month. It was with intent to
prevent such a losg of pension that the President made
the mpecific provision in mbmﬁlle (2) in ﬁ;lé 11 of

7S (D&A )'mlesg 1968 and the disciplinary authority

Sy. DOM/IMG of withholding increments without obeying
the mandate of sub-mule(2)} in Rule 11 of RS (D&A ) Rules,
1968 for holding an induiry in the same maﬁner as laid
down in sub-rules (6 ) to (25 ) of Rule 9 of RS (D&A)
Rales, 1268, Themfdre, Sre DOM/LMG®s order 114102000

imposing the penalty of withholding of incfements

et L g s gt -
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for one year and ten nonths without holding inquiry is

"ultra vires the rules and on this ground also -the'ordér

o# the Sr. DOM/IMG ig liable to be set aside and quashed.

 .9. That loss of monetoz:y benei‘its in pemsion is

illagal. tmlawful and ult:z‘a vires ‘ﬁule 22 of HS(D&A)
mleg, 1968, The appellate authority has been vesﬁed
'witﬁ the duty to consider vhether the ‘procedure 1ald

down in yules has been complied wi’i;h. and if not, wvhether
such non-compliance bhas resulted in the viclation of
any pmvisiona of the Constitution of India or in the
failure of justices The disciplinary authority's |

order has resulted in violation of Rule 11(2) of BS(DéA )
Rules 1968 and vhich hes caused to the petitioner
immense lose in determination of vension. Huether,

' the lose In pension has resulied in violation of
Articles '14".' 16 and 21 of the Constitution of India.

4.10. | Tha:h the applicant su‘bnitted an appeal dateﬁ
c11.2009 tn the nm, Iumdmg against the penalty annqed
stating ‘bhe conditions and c,imumstancee for nh:mh the

appl:,cant. vas late in pilcking up duti@s.
Copy of appeal petith! dated 3112000 is

annexed hereto and marked as A nne,mm*no

A1t Mat the appellate authority l.e. D™ rejec~
ted, the appeal petitione. The ovrder of the appellate
. authority was conveyed by the DOK(0 } Iunding under

lotter dated 51242000, which read as follows 1=

Gmtﬂiiioln



‘7”
" I am supprised at hisg appeals He is

worried about his financial losg only, but
not that he caused to the large number of
Passengers in the train and railwayse He
has offered no reasons for his appeal.
Funishment to stand *,
Copy of the order dated 5.12.2000 is annexed
bereto and marked as Annexure=g .
4 .12, That ecainst the order of the appellate authority,
the applicant filed a vevision petition to the Chie?f Ope.ra?

ting Maneger, Maligaon, Guwahati in February, 2001.
Copy of repregentated dated Febmary, 2001 ig

annexed hereto and marked as Ap_nemire “Fo
4413, That the epplicant egain submitted remainder to
the COM, Maligaon in the month of August, 2001 praying for
consideration of the revision petition submittod to him in
Febrauary, 2001. |
4.14. That the applicant reseived order from the COM,
Maligaon throush the DRM(0 ) LMG vide No. T/61/1/IM dated
1842.2003 on Bis revision petition rejecting the petixox
petition on limitation as folloys s~ ' \
*Sr. DOM has mentioned in his % letter
that C«0¢ has failed to submit has remain petition
in 45 days in the stipulated period. As pef rule 25
Sub=rule 5(b )= No action under this rule shall be
initiated by the revising authorities after more
then one year after the date of order to be revised
in case vhere it is proposed to reduce or cancel
the penalty imposed or modify the ordér in favouw,

of BRailway servant no action is possible at this ,s/ufzf
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| R
60?; of order dated 18‘.'2 2005 is annexed | %
Rereto and marked as Annexure G.

| 4.1%. - That the applicant then subnitted repre- Qﬁ
sentation dated 2.7.2003 to the apne'mi Maneger, g
¥oF. Tailwey, Maligeon praying for revision of the |

punighment order. But the grisvances of the epplicant

- remained nnattended .

~ Copy of the representation dated 2.7 2003

is annexed hereto and marked as Annexure-H.

4.1_6, _  That the applicant had received memorandum of
charge for imposing minor penalty under Qzle 11 of
P5(D&4. Bales 1968. In terms of Sub-Tule (2) of mle 11
of B S (D&;) Rules, 1968, if in 2 case it is proposed
after considering the repregentation, if any. to with-hold
increments of pay and such éitholding; of moml:eﬁ\fé is
1likely to affect gdveraoly the agount of pcnaio:i_ payable ...
to the _‘jmi‘lmy servant, an enduiry ghall be held in the,
manner laid down in Sab-mles (6) to (25)of Rle e .
before making any order imposing on the Reilwey servant

any .euch p_cnalty.

| 4413, That the applicakt bege to state that major
penalty was imposced vithout having any enq,uj‘xf,yo The
disciplinary a.uthority'a order has resulted in violation
of Tale 11(2)of RS (% ) Pules, 1968 and vbich has caused
immenoe loss in determination of ponsion and the loss .' "
in pension has regulted in violation of Articles 14, 16
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Articles 14, 16 and 21 of the conetitution of India.

4.'13- ... That thie application is made bonafide

5. ¢rounds for relisf (s) with lessl -

and for the cause of Justice. | %

Provisions-
5¢1e For that due to reasons narrated above the

action of the ’usponéants ig in prima facie 1llegal,
malafide and arbitrary. Hence the order dated 11.10.2000
and dated 18.2.2003 may be set aside and Que.shed

5e2¢ For that DR{/IMG.'a_ordor regording losa of
monetary benefits in pension is illegal, unlawful and
ultra vires Rale 22 of BS (D&%A ) Rules, 1968, in that,

the appellate authority has been vested with the duty

to congider whether the procedure laid dowm in these
rales has been complied with, and if not, vhether such
non-complianoe has resulted in the violat;on‘of any
provieions of the Constitution of India or in the failure
of :]uetioe-' Hence the disciplinary authority’s order

Bas resulted in violation of Bule 11(2)of BS (D%4 ) Rules,

1968,

S5ede¢ For that the cxplénation below &lb-ﬁlh(5 ')'

‘of Mule 25 of B (D4 ) Males, 1968 states that in cases.
vhere original order has been upbeld by the appellate
suthority, vhich it was in this case, the time limit
shell be reckfoned from the date of issue of the appellats

orderse. sfho appellate order was eonveyed to the applicant
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by letter dated 5.1202000 and as such the time limit

for consideration of revision petition should have

~ 16~
-

Ct Pma P2 <

been reckoned from 5.12.2000 and since the applicant §
filed the revision petition im August, 2001, so it S
vas certainly within the time limit prescrived.

5ehs For thet in terms of Railwey Board's letter

No. Z(D&A } 84 BG 644 dated 2.12.1986 the revisiomary
authority may entertain the revision petition after expiry
of the limitation peried if itg satis_fiedl_t.hat the peti~
tioner had sufficient cause for not preferring the petition
in time. 'Honco there is no abaolﬁto bar in delay submission

of vevision petition.

5650 For that the gpplicant has been incurring finan~
cial loss every month for imposing penalily of witholding of
increments for one year and ten months without holding

inQuiry is ultva vireg the mles.

6o Details of remedieg exhausted. .
~ That the applicant declares that he has exhausted
all the remedies available and there is no altermative remedy

ava.llable‘ to hime

T Matter not previously filed or pending in any.

other Court o

~The applicant further declares thatl he has not
filed previously any application, writ petition or suit
regarding the grievances in respect of vhich this application



\V

— rl,\
is made before amy other co.g_rt, or eny other Bench %

- of the Pribunal or any other authority nor any such

application, writ petition or sult is pending bdefore

any of them. R §

8, ~ Relief sogght for s

Under the facts and circumstances stated above,

application be admitted, records be called for and after

hearing the parties on the cause or causes that may be
shown and on perusal of records be pleased to grant the
following reliefs to the applicant 8~ |

8.1, That the respendents be dirvected to revise and
refix the pension by setiing aside and quashing the order

oti penalty of witholdimg increments ad to pay the arrear

of pension with 189 interest on such arreare

8.2, Ay other relief/reliefs to unich the applicant

is entitled as deemed fib and peoper.‘

8430 Gost of the applications
9e Interim relief prayed for -

Tae Hon'ble Tribumal be pleased to direct the
~ respondents that pendency of this application shall not
be a bar for the respondenis to extond the reliet(s)

prayed for, to the applicante

10, mat this application is filed through Advocate.
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4. Postal Order Nos J0G& /37910
1. Date of _I“s_auo s 2/0 17~ 2094

11, ‘Details of the Indian Pogtal Order ' d

i1 . 1Issued from wh 7?/005

ive. l'alyable‘ at 8 ,auﬁm Lt %k

124  Details of emclosures.

As stated in the Inds x.

Vcrification sseseses
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Li, Dulal Chand;a Biswas son of Iate Jadad w. -
Biswas, aged about 61 years Retd. Sre ?asaanggr éuard, |
Inmding Divieion G/0 Shri M.K. Das, Harlongfar, POo
Inmding, Dist. Nsgaon, Assam, ‘do. heredy verify that the
| a'tatene:a_*!s, made in pangraghl'z?};yﬁ"é,"'?}??/ U '/3/4’/? b 418
of the written statement are true to ny mowlsdge, those
made in paragraphs 4“"’,“?,{'2?"'”’54"’“'4"5'?:.'01&5 matter of
yecords are true to sy information derived therefrom which
1 believe to be tme and those made in the rest are
humble submissions before the Hon'ble Tribunal. I have

not suppressed any material factse

And I sign this verification on this 2, th

day 02 J—<< . 2004 o

zkxwz¢% 12,z ArzS

Deponent «
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the untersim ¢ pmpc°c(‘=) to trkeg vetter aevdrst him under Dul c-11
of the My Servige Sc-varts (Ti%ip]‘lhe & Amnenl ) Males 1060, A
ftatement of +ho dmput ticrs o mEcoriuet v vishehviur b whfeh
Netier d¢ D*c;p(ﬁeﬂ ‘“’) )“L ] en ne mm tigned Avye 1o chelecid/appenieA,
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Shri U\Al’ll Ch.Mawa
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» To
1

(‘ .
The sr,DoM/LMG
No F ) Ra.il way ' 4
Subs ~DEFENCE,
Ref:;~Your Memorandum No;1]61/1/LM,dtd.07.09.2000.

Sir,

In reference to your Memor andum Ns~T/61/1/1LM,
dtd;o7;09.2000.1'beg to lay before you the following fey
lines for your gympathetic Consideration & favourablq
orders please. !

That sir,on 05.09.2k while 1 have been booked to
work by 5811 DN Ex-pug to LE® I could not attena duty in time
Predcer
becauge while I wasg ready to sgtart to reach station for;bamd#ﬁg

Fushed to toijlet for stool this 1g why I could not turnup
duty intime and I have roaclieg station by 25"mtg Late which
Caused ] ate, running of 58131 py Ex~-LMG on 05.09.2000.

Under the above clrcumstances 1 would request your
holour to be kind enﬁugh to release me from the chiarge what you

have brought against my favour as I have not done this carefuly,

For the act of your kindnesgg 1 shall remain ever.
grateful to. you,

Yburwsfaithhuly,

The 524, sept... /2000.
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Mo I/ ¢ 61/1/’4“9
I"rrms— DTM(Q) / LMG
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11/16/2604, .
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PR A 4{‘, . :
Tﬂthe referer'ce t‘:o your expl’lmcion to uhe Memoran dum

not a cce‘wceﬁ

Henge, I Mve deelued to wif.hheld ‘youy ' f

you 2re hereby
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. anome'(%{Wour exPL'lmui chonei 4g{€{pﬁt1°ﬁcco Yy hence
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Iere quote the 'chcpc'!hce or rejccc1on of explann cfon amAd  the

'pemlcy impoqed
quy cos-nEl‘/C? 'h'e,

for- 1nf‘omﬂ tion.: &\ neceeenry netion,
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. The Ddvisiona) Railway Manager,
. No F. Railway‘ _,umdinq - ﬂ L/

- Subi«APPEAL AGAINST imposition of pena) ty

Re

Respécted sir,

Th
dtd, 07.09. 2000
allegation of n

for stoppage of withheld my next ine
crement for 1(one)year ( Ten}ironthg,

e oeen  ayeny

f£1-5r. DOM/LMG 5 NIp ®s=T/61/1.M,dtd, 11, 10. 2000,

at sir,a minor memorandum bearing wsT/61/1/1.M
had been issued by sr. DOM|LMG on the allegad
eglect of duty,

That sir,the defence statement had been gubmi tte

ed expleining the facts in détall on So-9-0 s against the
allegation which has been brought againgt me,

Th

at sir,on 05.09.2k I ocould Not turn up duty .

in time as a result of which 5811 LN could not be gtarted
in time' Ex-Lumding and suffered detentain for 25'mts, at

Lumding station
I have alraady
3&—07-20vuo

sCauge for not kurndng Up duty in time which
been explained through my applicatien atd.

at gir,it 4g quite natural being a human being

I may suffer from any diseases at any time which is uncertain

Th
we.e.f, 30.04.20
upon me cauged
salaried employ

‘ ",'{\ '
. q".‘?){‘ ‘ ,ﬁﬂ: % Un

3 5% a8ur honour
;."“"’@p& ught against

Fo

ery moment I could not Controlled mysel f cauged

turn up duty by 25%ptg late,

(7

8t 8ir,Ir going to be retire from Rly. Service
03 .50,the penalty which has been impoged

a huge monitory loss being a poor pald

ee by veﬁ?e of retirement,

_‘/}l"
der the above circumstances it‘iSam§§ appeat.
to consider me from the penal ty which hag baen
me with a view to vc}f/qe of my retirement,

r the act of your kindness 1 shall remain

ever grateful to you.

Dated,Lumding
The 725X, Nov /00

Yours faithful) Ye

i% o Awy-ﬁxuﬂfﬁﬁ ol



-

g NNEXULE - F
. . r,. ‘FG mY.
1l ,r—éz./l}m." e A 0ffice of the
0/ t/L \/ © DM(0)/THG,
N , ) pt/- §/12/2000,
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- Gu’\rd(?)/mﬁo . .

Th !'60 Qﬂ/LMG '3

Thd

‘ subs.ltn nppenl :\mingt 1mpoci Li@n of pemlty.

_s00

'Befso Y@ur ﬂppe’!l Ho,ml dtd. 16, 11."@@@
c addregged to DMILMG

ron wlnn thmuzh your nbagve Appenl by DIWLMG he

‘g pﬂsged the order g under g=

"1 oam surprieed at hig 'lppa'll. e 1g %mrried
about hig finmneinl lpeg -only but not that he

imused t@ the In rbe no of Pragengers 1“ the trin

~

e hﬂ @f’rered ho rensena for hila \'\ppe’?l. Punighment

,.V%smnd- o

qo fo&ﬂ )/ﬁi

{:

capy tma- E'E/cldre nnd m/mn at offiee for :lnf@m'tti,@n,

R e

for DRI(0)/1MG,
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' /Cj : ANNEXUIE- F

. g

To
The Chief operation Manager.
N,F.Railway,Maligaon. :
. subg_APPEAL AGAINST imposition of penalty for |
stoppage of withheld my next increment for
one year 10{ ten)months. ' .
Ref:~Sr.DOM|LNMG' s NIP W:T/6 1/LM,dtd, 11. 10,2000,
Sir., |

wi th due respeét I‘beg-to 1 ay before you the i
following few lines for your symp athetic consideration &
f avourable orders please.

That sir,on 05.,09.2000 I could not turn up my
duty in time as & result of which 5811 DN BARAK VELLEY EXP
could not be started in time Ex-Lumding and suffered
detention for 25 mts. atgbumding Station.

That sir,a minor memorandum bearing ws=T/61/1/LM
dtd.07.09.2000 had been issued by sr.DOM|LMG an the alleged
allegation of neglect of duty. :

That sir,the defence statement had been eubmitted

explahing the facts in cefail on 30.09.2000 against the

allegation which has been brought against me.My defence was
that,"on 05.09.2k while I have been booked towark BY 5811

ON EX LMG TO LFG I could not attenad duty in time because
while I was ready to start to reach gtation for picking up

of auty-I fell pain in my stomach and than and there I <
rushed. to toilet for stoll at mYy home which takes time and
this is why I could not turnup duty intime and I have reache:
stn by 25mts. Late & caused late running of 56511 DN EX-LMG

to LF&.But,sorry to say you that my defence has not been

consi dered. .

Under the above circumstances it is8 appeal to
your honour to consider me for this time and I am assured
that ,this type of jincddent will not occur in future also
1 an going to be retire from Rly.service shortly so,wlth a
view to verge of my,retirement kindly consider me from the

' penalty which has been brought against .

{
For which act of your xindness I shall Remain

evergrateful to you.

Yours‘fa.it.hfullyo

Cated,Lunding g; / : N ;

Thee e« Fel/01 L Ch % SN E,
/!
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SUB APteal to @CN)/NFR against NIp T :"f,
E\V@ﬂ NO. dtd/— ll lO 02 . L ';'f,..'." - .", 'F’x“l, ‘ ./".

I RH“ ='~Y0ur aO’eal No. Nll Dtd/- AU“’/2(1(’-‘» el

. 4 w s “

u“h your akove a”*eal y CQNVNFR .
orders as under 3—?e,d o

N '.
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SO jlaeference abob@,*on 001n” thro
he has ﬂ.deCJ_ded and f}mss the followm"

N

WO ST 4 reveyme—

wa "Sr.D'DM has mentloned in his concernin® lette’z"’ that e
. the C O'nas’failed to suynit has remain petition £n 45

days, ig -the sti®ulabed Peériod,as %er”ule 25, su"i-mle- PRI

s(%)aNo ‘action under this yule shall be intiated -y the .

revisine. authoritles - after more than one year after&the ’

date of . onier to. he ‘revised in’ cases where it is “ro° o.:ed k
- to ‘reduce: oy canceal " the. penalty imfosed of modﬁfy the .-

" order in: favour of Rallway servant no action is - ossz.""le

at this Stafjﬁ L - Tl W S S ;; .
L ‘Ln “view of the a ove YOU n“71)/ be can re’“resamt t‘° )
t‘1‘€es.1.cien'L St L

b e
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2 "‘.‘b‘I‘- ll at Offs.ce for 1nformatn.on.
For DRA(OY/UG,
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. AFrom: Julal Gh, Bi WA et
. \' S~From ﬁ:tgfleard/f’:z;::/Lumding Y\S 6 %@LO |
To B ‘ Dated, 02-07-2003;  -

The General Manager,
N. F, Railway,- '
Maligaon, Guwahati=-1l

o i

Subi= Revision petitione under proviso to
sub-rule(5) of Rule 25 of RS(D&AiRules,
1968, against imposition of penalty '
withholding of incremetit for one year
ani 10 months (NC) by Sr,LOM/LMG without
following the procedure laid down under
Rule 11(2) of RS(D8&A) Rules, 1968, ° ‘

. Refiw Sr,DOM/LMG's N.I.P. issued under No,T/6L/1/
' IM dated 11-10-2000. o o |

L
\

Sir,
Respectfully, I submit that being aggrieved by the order - .
of  ST.DOM/IMG ‘imposing the penalty and being aggrieved by the ‘order
,of the appellate authority, DRM/IMG, rejecting the apgeal, and -,
COM/MLG's order decling to comsider the revision petition, I am
-constrained to submit this revision petition to .you in terms of
proviso to sub-rule(5)of Rule 25 of RS(D8A) Rules, 1968, for .
your kind and judicious consideration and appropriate orders in
order to mete out justice, I furpish below a brief history of the
case, material statements and arguments relied upon and submissions,

1/

s Ao e g

: . However, before embarking upon the exercise, I wish to
point out that this revision petition is maintainable under proviso
to sub=rule(5) of Rule 25, ibid, which lays down that the. General
Manager of a Zonal Rallway, amongst others, if h# is. higher than
the appellate authority, can undertake revision without restriction
of any time limit, Since the penalty has been imposed in violation
of the mandatory provision of Rule 11(2) of RS(D8A) Rules, 1968,
~and since the penalty has resulted in huge loss in pensionary

, benefits, I pray that in the interest of justice and fair play
youimay'kindlyyentertain this petition and decide the matter on
- ‘merits, - o ‘ ' ‘

«vAs'Brief histg;y of'the case

| 1, I was appointed in the railwgy service on 28,6,1964 and
- - ‘after remdering 38 years and 10 months service I retired as a
~ Guard/§ Passenger/fumding on 31-05-2003, : '

e 24 ‘That while I was employed as a Guard/Pass./IMG I was booked

~ to work by 5811 Dn ex.IMG on 5,9,2000, Since I was having an upset
- stomach since the evening before, while I was getting out of my

- .quarters to .go to station to gick up duties I was delayed on account
- of this due to which the train suffered detention for 25 minutes,

"3,  That Sr,OOM/IMG issued charge memoranium No,Tg61/1/IM
dated 7=9-2000 alleging gross negligence of duty on my part for
. causing detention to 58110n for 25 minutes, In my skx representation
- against the proposed action under Rule 11(1), ibid., I stated the ==
fact that I could not attend the station in time due to fact that -
I felt pain in my stomach and only after relieving myself I could:
- attend the statione , . S

4 " That on receigt'of my rggresentation, Sr.DOM/IMG, vide his

N.I.P. dated 11,10,2000 passed the cryptic ofder stating that |
. my eXxplanation was not conside satisfactory, hence not accepted’
- . 1 . I . v

' ?j\bgj . (Contd....2) E
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and hence he decided to withhold my next due increment for one year

and ten months (NC), No reasons were mentioned by the disciplinary
autbority in support of his decision, -

5 That I submitted an appeal dated 03,11.2000 to Addl.DRM/
Lumding citing the extenuating circumstances which caused me to
attend to duty late by 25 minutes and prayed for consideration

-of my case as I was on the verge of ® retirement and the penalty
imposed caused me a huge monetary loss,

6o That under DRM(0)/IMG's letter dated 5-12-2000, the order
?figho appellate authority, DRM/LMG, was conveyed which read as
O0JLAOWS ¢

b

"I am surprised at his appeal, He is worried about his
financial loss oan but not that he caused to the large
no, of passengers in the train and railways. -

He has offaered no reasons for his appeal, Bunishment to
stand "

Te That, agdinst the appellate order, I filed a revision
petition ‘to GOM/MLG in Aug/200l, Under DRM(O)/EMG's letter dated
184,2,03, COM/MILG's order rejecting my petition on the ground of
delay was conveyed, In the order COM/MLG stated that as per Rule -
23, sub-rule(b)no action under this rule shall be initiated by

- the ukx revising authorityes after more than one year after the
date of order to be revised in cases where it is proposed to reduce
o€ cancel the penalty imposed and no action is possible at this -
stage, : , . -

Hence, this revision petition on the foldowing grounds,

B, Ma erigl statements %nd arguhents relied upon to assail the
oraer imposing penalty,

1. Sr,DOM/IMG had issued the charge memorandum under Rule 11

of RS(D8A) Rules, 1968, for imposition of minor pendity., In terms

of subkrule(2) of Rle 11 of RS(D8A)Rules, 1968, if in a case it is n
proposed ka after zamkfisxxkkamxaf considering the representation,

if any, to withhold increments of pay and such withholding of
increments is likely to affect ‘adversely the amount of pension

‘payable to the Railway servant, an inquiry shall be held in the

manner laid down in sub-rules (6)to (25) of Rule 9, before making

any order imposing on the Railway servant any such penalty,

24 That my normal date of increment was on Ist of July. On
X% 1.7,2000 after adding the increme@at due on that my basic pay
was Bs,7550/~, The penalty was imposed on 11,10,2000 and it was
effective from 1,7,2001 to 30,4.,2003, My date of retirement was on
314502003, In terms of rules for calculation of pension (Rule 50 & -
Rule 69(2)3 of Railway Services (Pension)Rules, 1993) average “
emolumahts for the purpose will be determined with reference to the
emoluments drawn by a railway servant durinj the last ten months
- of his service, Since due to imposition of penalty of withholding
of increments for one year and 10 months w.e.f 1,7,2001 I could not
draw increment on 1,7,2001 and 1,7,2002 and the penalty came to an
end only on 30.4,2003, average emoluments for the last 10 months .
were determined on the basis of my pay at R5,7550/- for 8 months,
- and .at Rs,7850/=~ for one month and 8 days, and at Rs,S125/- (fixed
on promotion to Sr,Passenger Guard w.e.f 9.5.,2003 on promotion)for
23 days, Had this penalty not been imposed I would have got
promotion to scale £5.5500-9000/~ on 9-10-2002 when my gunior was
.promoted to this scale and then my average emoluments for calculation
- of pension would have been determined on the basis of my basic pay
~ of B,8125/=, Due to this penalty fly pension has been fixed at
Bs¢5875 /= whereas it should hay fixed at ks, 6255/=, Thus, I

(Contd,.4.3)
Al
'




~ tobe revised has expired,

(3)

'f\have bean losing basic pension of K.380/= per month, It was with

intent to prevent such a loss of pension that the President made

the specific proviston in sub-rule(2), as aforesaid, in Rule 1] of ,
RS(D8A)Rules, 1968, and the disciplinary authority, SrDOM/IMG
violated the pProvisions of tha saiq rule b{ imposing the penaltx :

of withholding increments without obeying the mandate of sub-rule(2), .
ibid,, for holding an inquiry in the same manner as laid down in o
sub-rules(6)to (25)of Rule 9, ibid, Therefore, ST, DOM/IMG's order

‘dated 11=10-2000 imposing the penalty of withholding of increments

for one year and 10 months without holding inquiry is ultra.v1res_
the rules and on this ground alone the order of the Sr.DOM/IMG is
liaple to be set aside and quashed, - o '

3, That DRM/IMG's order scoffing at my lament regarding loss
of monetary benefits in pension is also illegal, unlawful ard
ultra vires Rule 22 of RS(D&A)Rules, 1968, in that, the appellate
authority has been vested with the duty to consider whether the
procedure laid down .in these rules has been complied with, and {f
not, whether such non-compliance has resulted in the violation of
any provisions of thg Constitution of Indig or in the failure of
Justice, As stated above, the disciplinary authority's order has
resulted in violation of Rule 11(2), ibid., and which has caused
to me immense loxs in detemination of pension, Futbher, the
loss in pension has resulted in violation of Articles 14, 16(1) and
2] of the Constitution, ~ ,

4, _That DRM/IMG's order is mechahical indicating a total
non-application of mind, unreasonable and arbitrary and i1t ig
violative of Rule 22(2)of RS(D8A)Rules, 1968 as wall as Articles
14, 161)) and 21 of the Constitution and for these reasons the

appellate order is liable to be set aside and quashed,

11102000 which was tobe revised by him, This revision’petition

. was delayed at STWIM/IMG's office, But COM/MLG declined to revise

the order on the ground t

hat the period of one year after the order

6. That the coM/MIG's Teason for rejecting the revision petithon
on the ground of expiry of one year after the order tobe revieed

" 1s erroneous is evident from Explanation below proviso to sub-rule

order has been Upheld by the appellate authority, which it was in
this case, the time limit shall be Teckoned from the date of issue

of the appellate ‘orders, The appellate order was conveyed to me

vide BRM(O)/IMG's letter dated 5,12,2000 and as such the time limit
for consideration of revision petition should have been reckoned
from 5,12,2000 amd since my revision petition was filed in Aug/2001
it was certainly within the time limit prescribed, :

revision petition is not an absolute bar, In terms of Rly.Board!'s
letter No,E(DBA)84 RG6-44 dateg 2-12-1986, the revisionary authority

8, That from the above, it i crystal clear that at every .
stage of the proceeding I have been denied justice which has resulted
in violation of the pPYVisions of'RSSD&A) Rules, but also the '
provisions of the Constitution of India as discussed abwe,
Therefore, it is a fit case for intervention by you in accordance
with Rule 25(5) proviso, ibid., and to set aside the order of
disciplinary autbority imposing the penalty of withholding of
increments for one yeéar and 10 months (NC) without following

the procedure laid down in Ru 1(2)of the R5(D8A)Rules, 1968,

Contd ceo 94)
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"Rule 11(2
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Ces Submissions

lo

Sr ,OOM/LMG, imposing the pemalty of withholding of increments

which ¥x resulted in adversely affecting my pénsion and other

pensionary benefits is illegal, unlawful and ultra vires the
?'of RS(D&A)Rules, 1968 and on this ground alone the .

pendlty is liable to be set aside and quashed,

2, That the order of the appellate authority, URM/ LMG,
rejecting the appeal without considering thether the proceduge -
laid down in the RS(N8A)Rgles, 1968, has been complied with, and

if not, whether such non-compliance has resulted in the violation

of any provisions of the Constitution of India or in the failure
of justice, as ordained by Rule 22(2)(a) of RS(D&A)Rules, 1968,
wkgR is cryptic, mechabical order indicating non«applicaéion of
mind and that it is violative of Rule 22(2)(a), ibid., and as
such the appellate order 1s liable to be set asdde and quashed,-

3, That COM/MIG's order declining to exercise his power

of revision in this matter is based on extraneous considerationsg

and the same also suffers from non-application of mbad, -

4, That' the injustice ‘caused to me and the loss-in the

~ amount of pension by the order of Sr.OOM/IMG imposing the penaltY‘ 

without following the procedure laid down in Rule 11 2) of

RS(D8A)Rules, 1968, are by.itself suffigiént grounds for your kind .

intervention in the matter by exercising power of revision under

- proviso to sub-rule (5) of Rule 25 of R3(D8A) Rules, 1968,

That in the light of the above submissions, it is prgyed
%ﬁat the order of SrOD%M/Lumding dated 11-10-2000 imposing the -

pena1t¥ of withholding of increment for one year and 10 months
without cumulative effect, without following the procedure laid
in Rule 11(2), ibid., which has resulted in loss of -pensionary
amount and other pensionary benefits, may kindly be set aside
and quashed, And for which I shall @ver remain grateful,

Thanking you,
Yours faithfully,
(Dulal Ch. Biswas)

Retd.Sr.Passenger Guard/
Lumding .

Copy to Sr,DOM/LMG for his kind information and necessary action -

please.

(Dulal Ch. Biswas)
Retd, Sr.Rassenger Guard/

7 /¢;P/AQ\c§SQS¥) “ Lumding .

That I submit that thé order of theAdiséiplinary authority, .
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