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25,3,2003  List on ‘29, 442003 to enable
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hivg e ted ' statement on the prayer of Mr. B.C.

Pathak. learned Addl. C.GeSeCa for

ﬁ_‘_ o | the respondents. .

199079 | - |
v | 4 . ' Member Vice-Chairman
Ni. W W  redewcand mb
i beenc 17{1,4)4‘ 29,4,2003 No written statement sof far
~ filed.' Further four weeks time is gran-
Dz ' ted to the respondents as a 1a%% chance
__ﬁz to file written statement on the prayer

%MKOB ' ‘made by Mr.B.G.Fathak, learned Addl,
No WriHown Stedrevecn? AR C.G.S.C, appearing for the respondents,’
becm 1 ed | ' List the matter on 28.5 2003 for
further order,

_ .. ‘ ' : , - Vice~Chairman
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Yoo - " 28,5,2003 Present's The Hon'ble Mr., Justice D.N.
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e M#. B.C.. Pathak, learned Addl.

: C.G.S.C. .for the respondents.stated‘
that the respondents are taking steps :
for filing written statement, Accordie
ngly,” the case is listed on 25 7,03

‘ for further orders,

b

e e s ice~Chairman

' Present : The Hon'ble Mr, N.D. Dayal
. Administrative ‘Member,

ertten statement has been flled{
' by the respondents, Mr. J, Purkayastha
« learned counsel appearing on behalf of|
' the applicant prays for two weeks time’
' for filing rejoinder. Prayer is ?
, @llowed, List the matter for hearing é
' on  5.9,2003, .

1
' : >
1
1

Member

On the prayer of Mr, .B.C,
Pathak, learned Ad4dl.G.G, S.C. for the

respondents the case is adjourned.
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On the prayer made by Qf:B.C.
;Patﬂak. learned Addl.C.G.S.C. the
case is adjourned. |

' List the case again on 4.12.Q3
far hearing. ‘

' , Vice-Chairman”
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None present for the applican&,
List again on 20.1.04 for '
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,hearing. ) h

Hon'ble Shri Shanker Raju,‘x
Judicial Member

' Hon'ble Shri K.V..Prahladanj\
' Administrative Member.

Present:

' List this , case before the
next available DivisioﬁeBenéh. ‘
s
. hm,
bv?w-&.
Member(Aa) Member(J)
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'Present: The Hon'ble Shri Mukesh Kumar
' Gupta, Member (J).

The Hon'ble shri K.V.Pfahlada
Member (A).

Heard learned counsel tor the
parties. Order passed separately.
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

 Quhe /X0, 1:.1 5 ©f 2003

DATE OF DECISION 10.05.2004.
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| I

| f

I | .

i : 8 . .

. Mr.B.C.Pathak, Railway Standing Counsel. = -~ . 0. o0 forR THE

RESPONDENT(S) «

,ThE HON'BLE MR.K.V.PRAHLADAN, ADMINISTR TIVE MEMBER.
|

Whether Reporters of local papers may be allowed to see the

judgment 2 VVO .
SV

To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the
Judgment ? M) .

Whether the judgment is to be circulated to the other Benches ?

-

_JUdgmént delivered by Hon'ble Member (&5»
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| crth L.akhimpur, Alipurduar Divisiocn
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.

‘ original Application Ne.5 of 2003.

Date of order : This, the 10th Day of May, 2004.

THE HCW'BLE SHRI MUKESH KUMAR GUPTA, JUDICIAL MEMBER.

R el = J—

THE HON'BLE SHRI K. V. PRAHLADAN, ADMINISTRATIVE MEMBER .

|

’ 1. Alen George Topno
parcel Lgbour, Tunijan Railway Station
NMorth Lakhimpur, Alipurdual Division
N.F.Railway, North Lakhimpur.

2. Prahlad Ch. Barman
parcel Labour, Tunijan Railway Stati@n

North Lakhimpur, Alipurduail DlVlalon
N.F.Railway, North Lakhimpur.

3. pran Krishna Barman

|
I Parcel Labour, Tinijarn Railway Station

: Nerth Lakhimpur, Alipurduat Divisiocn
ﬂ N.F.Railway, North Lakhimpur.

| 4. Rameswar ROy
parcel Labvour, Tunijan Railway Stati@n

f N.F.Rallway, Nerth L.akhimpur. .« « o o Applicantse.
} By advocates Mr.p.K.Tiwarl & Mr.J.Purkaya&thés

7 - Versus - :

1. Unien of India

Ministry of Rallways
Government of India
New Delhi.

I
i Through the Secretary
}

| 2. The General Manager
N.F.Railway, Maligaon
Guwahati=-11.

3. The Chief Commercial Manager
N.F.Railway, Maligaon, Guwahati-1l.

} 4. Divisional Railway Manager

i Alipurduar Junctien, N.F.Railway
| Alipurduars.

%J 5. Senior Divisional Commercial Manager
Alipurduar gunction, N.F.Railway

Ld . [ .

ﬁ Alipurduar.. + Respondents.

By Mr.B.C.Pathak, Standing counsel for the Railways.

(CRAL )

QRDE

1=
1=

MUKESH KUMAR GUPTA, MEMBER(J)

We have heard M .P.K .Tiwari,

the applicant and also Mr.B.C.Pathak, learned Standing

counsel for the Railways and also perused the pleddings.

learned counsel for

Ccontd 0/2
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In this application four applicants have sought
direction %0 respondents to confer temporary status in terms
of Circular dated 17.7.1981, with further direction to
regularise or absorbe them in the vacancy of porter/Box
porter in Alipur duar Division with consequential benefits.
In support of the above reliefs the applicants have relied
upon the Office Attendance Register to be maintained in the
Respondentd Qffice from Jamuary, 1998 te March, 2002. It is
contended that each of the applicantiA have completed 120 days
in a year and therefore in terms of the instructions of the

Railways they were eligible for conferment of temporary status.

Cn the other hénd. respondents have seriously disputed
the genuineness of the said Office Attendance Register produced
by the applicants. It is further contended that under the
Rules respondents are reguired to maintain Casual Labour
Card as well as Live Register. The document prodaced by the
applicants i.e., the Office Attendance Register do not fall
in the said category. Firther there is no provisicne in law
or'instructien/bircular issued by tke respondents to maintain
the aAttendance Register. for casual labourer. It ie also
contended that there is no post of Parcel porter or parcel
Labourer exiatﬁin N.F.Railway. The Station Master may as %
‘tex-officic contractor'fgggage person from the nearBy available
labourer, contractors labourer or licentiate porters as and
when necessity arises. The payment of such labourer is made
on the basis of gquantum of weight handled as per fixed rate
of per k.g. basis. The station in question im itself a small %
roadside station which is managed by a Boocking Clerk In-Charge
(will be referred to as BCI hereinafter). Bince there is no
post of pParcel Porter or Parcel Labourer in existance ;n'N,F.
Railway, neither the concerned BCI .is campetent andhg;te %,
right to appdint the applicants in any capacit;?. he applicants

cannot claim regularisation. It is further contended that in

Contd./3
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terms of the provisions of I.R.E.M. the said ofricial haye ?&

‘no jurisdiction to engate any such person.

After hearing both sides at length, we are of the

considered view that since the present application raised

disputed question of fact, which cannot be determined in the

absenir I deimentn Row

13

ZPIOC dlngbundegfégggfggglg“g}mthe Administrative Tribunals
CAct, 1985 and also in view of the fact that no post of parcel
porter or Parcel Labourer exists in the Railway, the applicants
vcannot claim conferment of tempcrary status and regularisation
in this proceeding. Morevcer, the present applicants canﬁat
be t&rmed as Railway servant under Railways act and therefore,

the present gpplication is not maintainable. It would be open

to the applicants to seek any remedy, if so available, under

- appropriate law or rules.

The application is disposed of with the observations

w
madelf ove. NO order as to COsts.

o "

(V- <

( KoV .PRAHLADAN ) ( MUKESH KUMAR GUPTA )
ADMINISTRATIVE MEMBER JUDICIAL MEMBER
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH,GUWAHATI

{ An application under Section 19 of the Administrative Tribunals Act, 1985)

.E)/
Title of the Case OA_No. of 2003 /
/
Alon George Topno and others Applicants
-Versus- “

Union of India & Ors _ Respondents
INDEX ?
/
! S No.  Particulars of the documents Page No.
1. Application 1to9
2 Verification 10
3. Annexure-A/1 colly 11-3%%
4. Annexure-A/2 33— 50
) 5. Annexure-A/3 colly 5S1%. 572

o =

For use in Tribunal’s Office

Date of filing:

Registration No.

REGISTRAR
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI

BETWEEN

1. Alon George Topno, _
Parcel Labour, Tunijan Railway Station,
North Lakhimpur, Alipurduar Division,
NF Railway,North Lakhimpur. '

2. Prahlad Ch Barman,

Parcel Labour, Tunijan Railway Station,
North Lakhimpur, Alipurduar Division,
NF Railway,North Lakhimpur.

3. Pran Krishna Barman,
Parcel Labour, Tunijan Railway Station, -
North Lakhimpur, Alipurduar Division,
NF Railway,North Lakhimpur.

4, Rameswar Roy,
Parcel Labour, Tunijan Railway Station,
North Lakhimpur, Alipurduar Division,
NF Railway,North Lakhimpur.

.-Applicants
-AND-

1. Union of India,
through the Secretary,
Ministry of Railways,
Government of India,
New Delhi.

/?/L/a_;



i td k
£
>
2
L
: 2. The ‘Generél Manager,
, NF Railway, Maligaon,

L , Guwahati-11.
S ‘
b
-
| . 3. The Chief Commercial Manager,
! NF Railway, Maligaon,Guwahati-11.
! i

| 4. Divisional Railway Manager,
i Alipurduar Junction, NF Railway,
I . Alipurduar.
] : _ 3, Senior Divisional Commercial Manager,
!i i : o Alipurduar Junction, NF Railway,
o : ‘ Alipurduar.
. : .. Respondents

; _D_ETAI[_.S OF APPLICATION

i 1. PARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION IS MADE : - '
| ; Present application is not directed against any specific order

but the same is for conferring temporary status on the present applicants,

: who have been working as Parcel Labourers on regular basis since January

o 1998 till date.
Pl 2. JURISDICTION OF THE TRIBUNAL:

v The applicants declare that the  subject matter of the

vapplication is within the jurisdiction of this Hon'ble Tribunal.

S P
(LT 4 IA-6 Topwa)
o
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3. LIMITATION :

The applicants further declare that the instant application has
been filed seeking redress against continuous wrong committed by the
Railway Administration. The applicaﬁts have been regularly working as
Parcel Labourers since last more than 4 years. They fuifil all the
requirements of being granted the ‘temporary status’, however the Railway
Administration has not given the temporary status to the present
applicants. In the facts of the case it is stated that the present application |
fulfil the legal requirement of the period of limitation stipulated under

Section 21 of the Administrative Tribunal Act, 1985.

4, FACTS OF THE CASE :
4.1. That in the present application the applicants are seeking

conferment of temporary status upon them. They have been working
regularly as Parcel Labourers since January 1998 at Tunijan Railway
Station, North Lakhimpur, under Alipurduar Division of NF Railway. The
applicants have regularly worked as Parcel Labourers since last more
than 4 years and they have been continuously working as such till date. In
terms of the Circular of the Railway Board dated 17.7.1981 the
applicants fulfii the requirements of being conferred with the temporary
status followed by regular absorption in the vacancies _of Porter/Box
Porters in the Traffic Department of Alipurduar Division of NF Railways. As
per the circular dated 17.7.81 those persons, who continue to do the
same work for which they were engaged or other work of the same type
for more than 120 days without break will be treated as temporary after
expiry of 120 days continuous employment. In the present case ot to
speak of 120 days the applicants have been in continuous employment for

more than 4 years without break. Hence in terms of the Circular dated

’

;‘;.0,- \c*p@)
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17.7.81 they ought to have been conferred with the temporary status.

Hence the present application.

4.2, That in the present application the relief sought for by the
applicants are similar and common. The applicants also have a common
grievance arising out of the common cause of action. Hence the
applicants have a common interest in the matter. Thé Hon'ble Tribunal
may be pleased to allow the present applicants to file the application
jointly in terms of Rule 4(5)(a) of the Central Administrative

(Procedure)Rules, 1987.

4.3 That the applicants are working as Parcel Labourers at
Tunijan Railway Station, North Lakhimpur, Alipuriduar Division, NF Railway.
For the aforesaid .work they are directly engaged by the Railways.
Therefore, their work is carried out under the supervision and control of
the Railway Officers. The applicants are working as Pércel labourers since
January 1998 without break. The Office Attendance Register of the
Tunijan Railway Station, NF Railway from the month of January 1998 to
December, 1998 shows these applicants worked as Parcel Labourers for
much more than 120 days regularly in the year 1998. Similarly the
Office Attendance Register of Tunijan Railway Station from January 1999 to
December, 1999  also shows the continucus employment of these
applicants in regular capacity which once again is in excess of 120 days.
Similar is the position in the year 2000 and 2001. The applicants have in
their possession Photostat copies of the Office Attendance Register of
Tunijan Railway station which show their continuous engagement up to
April 2002 beginning from January 1998. It is stated that the -present
applicants are still regularly working as Parcél Labourers at Tunijan

Railway station.
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Photostat copies of the Office Attendance Register of Tunijan Railway

station from January 1998 till Aprii 2002 are annexed as

ANNEXURE-A/1 Colly.

4.4, That there is a Circular of NF Railway dated 17.7.81
which has laid down the detail instructions in regard to the employment of
casual labourers. In terms of the aforesaid circular such of those persons
who continue to do the same work for which they were engagéd or other
work of the same type for more than 120 days without a break will be
treated as temporary after the expiry of the 120 days continuous
employment. As per the said circular once a person acquires temporary
status  after fulfilling the conditions mentioned therein he retains the
status so long as he is in continuous employment of the Railway. In other
words, even if, he is transferred by the Administration from one work
to another he doés not lose the temporary status. The circular  also
points out that the period of absence of a workman who is under
medical treatmentr in connection with the injuries sustained on duty
covered by the provisions under the Workman's Compensation Act, shall
not be treated as break in service for the purpose of determining 120
days in employment. The Circular details various categories of cases
wherein the period of absence from service would not be treated as
bé‘eak in service.

A copy of the circular dated 17.7.81 is annexed herewith as

ANNEXURE-A/2.

4.5. That in terms of the aforesaid circular once the casual labour
s given the temporary status he is eligible for all the entitlement and
privieges admissible to temporary railway servant as laid down in
ChapterXXIIl of the Indian Railway Establishment Manual. The entitlement

and privileges admissible to such labour also include the benefits of the

i
{

(LT } 4 Qh chw@
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Discipline  and Appeal Rules. As stated earlier the present abplicants

have been serving regularly as Parcel Labourers and for the said work

they have been directly engaged by the Railwayé and under the -

supervision and control of the Railway Officers the applicants carry out
their work. Hence the circular dated 17.7.81 is squarely applicable in
the case of the applicants and in terms of the circular they are entitled to

be giVen the temporary status.

4.6. That there have been similar-instances in the past, when

the persons similarly situated like that of the present applicants were -

conferred with the temporary status in terms of the Circular dgted
17.7.81. One such example can be given that of the Transhipment
labourers  of Alipurduar Junction. Twenty five numbers of these
Transhipment labourers  of Alipurduar Junction, who ,were serving vas
casual labourers were conferred with the temporary status in compliance of
the order of the Hon'ble Central Administrative Tribuhal, Calcutta Bench
passed in OA No.183-189/1994. Conseqguently, by order dated 14.9.95 the
Divisional Railway Manager, Alipurduar Juncti‘on empanelled the -aforesaid
Transhipment Labourers against regular vacancy of Porter/Box porter in
Traffic Department of the Railways. Théir regular absorption was carried

out in terms of the instructions contained in the Circular dated 17.7.81.

Relevant office note conferring the temporary status on the
Transhipment labourers of the Alipurduar Junction and a copy of the

order dated 14.9.95 of the Divisional, Railway Manager(P),Alipurduar
Junction are annexed as ANNEXURE-A/3_colly.

4.7. That the present applicants fulfii all the requirements for
being conferred with the temporary status in terms of the circular dated

17.7.81. The present applicants can be easily absorbed against vacancies

— e rg—— e



of Porter/Box Porter under Alipurduar Division of North East Frontier
Railway. For all practical purposes the case of the applicants is exactly the
same like that of the Transhipment Labourers who wera the beneficiaries

of the order of the Calcutta Bench of the Central Administrative Tribunal.

4.8. That the applicants file this application bonafide for securing

ends of justice.

5. GROUND FOR RELIEF WITH LEGAL PROVISIONS:

5.1 Because the case of the applicants is squarely covered by
the circular dated 17.7.81 of the NF Railway, inasmuch as, the applicants
have been continuously engaged by the Railway Administration for same
type of work for more than 120 days without break. Since these
applicants have been continuously working from January 1998 onwards,
therefore, having exceeded the required 120 days without break the

applicants are entitled to be conferred with the temporary status.

5.2. Because the case of the applicants is similarly situated like
that of the Transhipment labourers of the Alipurduar Junction, who were
conferred with the temporary status pursuant to the order of the Calcutta
Bench of the Hon’ble Tribunal. In compliance of the order of the Hon'ble
Tribunal eventually those Transhipment labourers were conferred with the
temporary status with their regular absorption as Porters/Box Porters.
Since the case of the applicants is exactly similar, therefore, after they
are conferred with the temporary status, they are required to be
considered  for regular absorption as Porters/Box Porters in Alipurduar

Division.

; 5.3 Because the failure of the official respondent in not

extending the benefit of temporary status to the present applicants is in

(LT 4hn Topwz)



Y

iy
P

I

contravention of the Circular dated 17.7.81 and the same violates the

equality clause enshrined under Article 14 of the Constitution.

6. DETAILS OF REMEDIES EXHAUSTED : |

That the applicants state that in the facts and circumstances
of the case, the applicants have no other alternative efficacious remedy

except approaching this Hon’ble Tribunal.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE ANY

OTHER COURT:

The applicants further declare that they have not filed any
application, writ petition or suit regarding the matter in respect of which this
application has been made before any Court, Authority or any cther Bench
of the Hon'ble Tribunal nor any such application, writ petition or suit is

pending before any of them.
8. RELIEFS SOUGHT FOR:

8.1. Direct the official respondents to confer the temporary
status oﬁ the applicants in terms of the instru&ions
contained in the Circular dated 17.7.81.

8.2 Direct the official respbndents to consider the case of
the applicants for regular absorption in the vacancy of
porter/Box Porter in Alipurduar Division after conferring
the temporary status.

8.3. Pass such other order or orders as this Hon'ble
Tribunal may deem fit and proper in the facts and

circumstances of the case.

(LT 4h - Topo)
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9. - INTERIM ORDER PRAYED FOR:
In the facts and circumstances of the case, tl%e applicants
do not pray for an interim order.

10. ' . .. The application is filed through Advocate.

11. PARTICULARS OF THE IPO:
‘(1) IRO No. 7’ G 605283 C,Rn 500D )

‘_:»(II)‘ " Date: - og Ol. 2003.
'(III)_ Payable at : Guwahati

12.° LIST OF ENCLOSURES:

As stated in the Index.
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VERIFICATION
I, Alon George Tokno, son of late Japhid Tokno, aged about years,

resident of Tunijan, North Lakhimpur, Alipurduar Division, NF Railway, do
hereby solemnly affirm and verify that I am one of the applicants in the
accompanying application and authorised by the other applicants to sign
this verification on their behalf. The statements made in the accompanying
application in paragraphs 4.1, 4.2, 4.5, 4.7 and 4.8 are true to my
knowledge, those made in paragraphs 4.3, 4.4 and 4.6 being matters of
records are true to my information derived therefrom and th;a rest grounds

urged are as per legal advice. I have not suppressed any material fact.

And I sign this verification on this the day of | ')"\A‘/January,2003 at

Guwahati.
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ANNEXUXRE-A/2

N.F. RAILWAY

RECT/628 Maligaion dated 17-7-81
No.E./57/0 PIX(C)

To
All Heads of Departments,
All DRMs and DVS/TSK,
All DAOs, WAOs, NBQ and DBRT,
All Dist and Asstt Officers of non divisionalised offices.
The General Secretary/NFRMU/PNO with 40 copies.
The General Secretary/NEREU/PNO with 35 copies.

Sub: Casual Labour

A copy of Rly Board’s letter No.E(NG)II 77/CL/46 dated 8.6.81 on
the above subject, is forwarded for information and guidance. Board’s earlier
letter of 14.10.80 as referred to in their present letter was circulated under
this office No.ES/545 dated 12.1.81. In this connection this E207/0 PIV(C)
‘ office circular letter No.E/57/0.VII(C)(REGY-621) dt 14.11.80 & E/57/0

P.IX(C)RECT-626) dt 24.4.81 may also be connected.
Sd/-
For Chief Personnel Officer, PNO
(Copy of Rly Bd’s letter No.E(NG)I1I.77/CL/46 dated 8.6.81)
Sub: Casual Labour

Various instructions have been issued from time to time regulating the

service conditions of casual labour. It was found necessary to consolidate the

i various instructions issued by Board from time to time. The engagement of
' casual labour on the Railways; their absorption in regular Ciass IV posts and
the entitlement and privileges admislsible tot hem will be regulated as under:

I
|
|
I
|
3
|

A Definition of Casual Labour;

a) Casual labour refers toilabour whose employment is seasonal,
intermittent, sporadic or extends over short periods. Labour of this kind is
normally recruited from the nearest ;available source. They are not ordinarily
liable to transfer and the conditions | applicable to permanent and temporary
staff do not apply to casual labour.

b) The casual labour on Rafiiways should be employed only in the

following types of cases:-

i) Staff paid from contingencies except those retained for

more_than four_months continuously: Such of those persons\ who
continue to do the same work for which they were engaged or other work of
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the same type for more than 120 days without a break will be treated as

temporary after the expiry of the 120rrdays continuous employment.

. Casual labour on projects who have put in 180 days continuous service on

the same type of work are entitled for 1/30™ of the minimum of the
appropriate revised scale plus Dearness Allowance. Before giving regular
scale of pay or 1/30™ of the minimum of the scale plus Dearness Allowance
on completion of 120 days or 180 days continuous service as the case may
be, a preliminary verification in regard to age and completion of requisite
number of days of continuous service should be done by the Assistant
Officer.

i) Labour on projects irrespective of duration except those

transferred from other temporary or permanent employment: As far
as possible casual labourers required for new projects must be taken from

amongst those casual labourers, who have worked on the open line /

project in the past in preference to outsiders.

i) Seasonal labour sanctioned for specific works of less than
180 days _ duration : If such labour is shifted from ene work to another

of the same type (e.g. relaying) and the total continuous period of such
work at anytime is more than 180 days duration, they should be treated as
temporary after the expiry of 120 days continuous employment.

Note(1) The project n should be taken as construction of new line, .
major bridges, restoration of dismantled lines and other major important
open line works lime doubling, widening of tunnels etc. which are completed
within a definite time limit. The General Manager/Heads of Departments
concerned, in consultation with the FA & CAO will decide whether a particular
open line work in a “project” or not. If the * through Track Renewals”
include replacement of lighter section of Rails by a heavier Section or
increasing density of sleepers or provision of additional depth of ballast etc.
these should be treated as works leading to an improvement in the carrying
capacity of the Railway and as such irrespective of any financial limit they
should be treated as ‘Project” “Casual renewals” or other “Through
Renewals” which do not lead to any improvement in the carrying capacity
of a Railway will, however, not fall within the definition of a ‘Project’.
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Note (2) Once any individual acquires temporary status, after
fulfilling the conditions indicated in (i) or (iii) above, he retains that status
so long as he is in continuous employment on the railways. In other words,
even if, he is transferred by the administration to work of a different nature,
he does not lose the temporary status.

Note (3) Labour employed against regular - vacancies whether

permanent or temporary shall not be employed on casual labour terms

casual labour should not be employed for work on construction of wagons

and similar other work of a regular nature. Works of a regular nature
cover workshops. Loco sheds, train lighting establishments, carriage and
wagon- depots, yards and stations but exclude labour employed for loading
and unloading. As regards Civil Engineering, signal and bridge maintenance,
casual labour will not be employed except for seasonal, fluctuating works,

casual renewals and occasional renewals.

Note (4) The term ‘same type of works’ should not be too rigidly
interpreted so as to cause undue suffering to casual labour by way of break
in service because of a slight éhange in the type of work in the same unit.
The term ‘same type of work’ should be implemented in spirit as well as in
letter and no casual labour should suffer in this matter by rigid interpretétion
of the term. The various types of works to be considered as same type of
work may be grouped as under:‘

(a) Track renewals and linking : Ballasting, rei-sleepering, relaying
etc.

(b) Masonary and concrete work: Work on building, bridges, quarters,
platforms etc.

(c) Steel work: Erection of bridge girders, sheds, shelters etc.

(d) Earth work: Foundations, banks, platforms etc.

(e) Fitting, smithy carpentry and such other artisan work and helpers.

(f) All work, performed by the unskilled casual labour working under
the same IOW, PWI and Bridge Inspector etc should be treated
as the same type of work. ,

(g) Casual labour should not be employed/retained in service
beyond the age of 58 years.

-""'av—-—*——T..



Note (5) On the open line, the trolley man should not be casual labour.

In railway printing process, casual labour should not be ergaged.

Note (6) Staff employed in unskilled categories for examining the
wagons for water tight repairs during the monsoon session should be

treated as casual labour.

2. There is no ban on employment of casual labour required for
execution and implementation of the expersion and modernisation projects
of the Railways. Should it become necessary to engage fresh casual labour,
discharged casual labour, who have not been re employed will be
reengaged against future requirement in the order of priority on the basis of
their total period of service prior to their discharge. The intake of fresh casual
labour should be resorted to only after obtaining prior personal approval of
the General Manager, this authorisation not being delegated to a lower level.

3. In the application for employment as caéual labour, essential data
\ with name, father’s name, 'age, educational and technical qualifications,
experience and area in which employment is sought should be mentioned.
The application should be sent to the Personnel Officer of the Division for
enlisting these candidates for employment. The Personnel Officer in charge

will send these applications to the Inspectors of Er‘:gineering', Signalling and

Electrical Departments of the open line as well as construction work in the .

area where employment is sought. The particulars of the applications sent by
the Personnel Officer will be entered in a register called ‘Waiting Register’.
This will be separate from the * Seniority Register’ of casual labour already
in employment being maintained. Departments other than Civil Signalling
and Electrical, for their requirement of casual labour should take candidates
from these three departments who have received applications from DPO,
especially from those having longest list of candidates.

4. Information regarding the number of men required and the day on
which they should present themselves will be given through a notice on the
Notice Board. This day will be the first day of the wage period; those who
come on the day of recruitment will be reemployed against fresh needs. If

none is available on the day, senior most from the waiting list who turns

up and is readily available will be employed. .

.
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5. As far as possible, casual labour should be engaged only up to the
age of 28 years; except for SC/ST candidates where higher age is prescribed
in rules. The percentage of reservation for SC/ST laid down for Class IV
categories should be followed for engagement of casual labour except in
the case of thosg who are required for emergencies like flood relief work,
accident, restoration and relief etc.

6. In order to provide documentary proof of service, a casual labc;ur
should be given a - card to be retained b himself. A person wanting to be
appointed as a casual labour should be asked to supply to the
administration one passport size copy of his photograph at the time of his
engagement as casual labour. This photograph duly attested by the
competent authority should be pasted on his service card. Casual labour
should be asked to deposit Re.1/ towards the cost of service book. The
following particulars  should be indicated by the concerned  supervisory
official in the Service Card:

1.Name of the employee (in block letters)

. Father’s name (in block letters)

. Date of birth.

. Age at initial casual employment, year, month.
. Personal mark/s of identification.

. Date of engagement.

. Date of termination.

- Nature of job on each occasion.

kOCO\lO\U‘I-hWN

- Signature of the Supervisor.

10.Name in full(in capital letters) & designation of the Supervisor.

The service cards should be in the form of a booklet like a passport
book of the size 4” to 6”. It should have stiff card board binding. On page
1 onthe left side detailed instructions should be printed for the guidance of
casual labourers. These instructions should be in bilingual 'form both in
English and Hindi. In addition, Railways may add a local language of the
area  subject - to convenience., The service book should be machine
numbered and account of service book maintained in Divisional Office.

6.1. Lloss of the card should be reported to the nearest police station
and a copy of FIR lodged with the police should be given to the Railway
authorities on the basis of which a duplicate card may be issued on a



:
|
|
i
i

-—Y3 -
<5

charge of Rs.2/-. The issuing authority should satisfy himself that the
duplicate is being issued to the same person to whom the original was

issued and failure on his part on this score would be punishable under D&A

Rules.

B. Entitlements_and _privileges admissible to Casual Labour :
Casual labour are not eligible for entitlements and privileges other

than those statutorily admissible under the various Acts, such as , Minimum
Wage Act, Workman’s Compensation Act. Etc. or those specifically
sanctioned by the Railway Board from time to time.

C. Breaks in Service.

The following cases of absence will not be considered as breaks in

service for the purpose of determining 120 days continuous employment :-

a) The period of absence of a workman who is under medical
treatment in connection with injuries sustained on duty
covered by provisions under the Workmen'’s compensation Act.

b) Authorised absence not exceeding 20 days including 3 days
unauthorised absence for personal reasons. Absence of half a
day should be reckoned as half a day only. In the case of
female casual labour a period of absence of 4 weeks (in
addition to 20 days authorised absence) may be allowed for
maternity purposes.

c) On completion of works or for non availability of further
productive work when casual labour on daily wages or in
regular scale of pay or 1/30% of the minimum of the scale plus
Dearness Allowance is discontinued and employed later when
work is available such gaps in service will not count as breaks
in service for the purpose of reckoning of continuous service'
of 120 days or 180 days as the case may be.

d) Non performance of work on days of rest given under the
Hours of Employment Regulations or under the Minimum

 Wages(Central) Rules, 1950 and on days on which the
_ establishment employing the labour remains closed does not
constitute a break nor will it be counted against the limit of
twenty days referred to in (b) above. The term “authorised
absence” for this purpose covers permission granted by the
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supervisory official in charge to be away from work for the

periodb specified.

D. Notice of Termination of Service.

Except where notice is necessary under any statutory obligation, no
notice is required for termination of service of the casual labour. Their
services will be deemed to have been terminated when they absent
themselves or on the close of the day.

Casual labour should not be deliberately discharged with a view to
causing an artificial break in their service. Where casual labour have to be
terminated due to non availability of work for them the unit for their
retrenchment will be that of an Inspector. Casual labour diverted from one
unit to another will rank junior most in the new unit. On projects, the

Executive Engineer will be the unit for retrenchment.

E. Entitlements and Privileges admissible to Casual Labour who
are treated as temporary after the completion of 120 days
continuous service.

a) Casual labour given temporary status are eligible for all the
entitlement and privileges admissible temporary railway servants as laid
down " in Chapter XXIII of the Indian Railways Establishment Manual. The
entitlements and privileges admissible to such labour also include the
benefits of the Discipline and Appeal Rules. Their service, prior to the
date of completion of 120 days continuous service wili not, however, count
for any purposes like reckoning of retirement benefits, seniority etc. Such
casual labour will also be allowed to carry forward the leave at their credit

to the new post on absorption in regular service.

b) Such casual labour who acquire temporary status, will not,
however, be brought on to the permanent establishment unless they are
selected through regular selection Board for Class IV posts. They will have
a prior claim over others to permanent requirement and they will be
considered for regular employment  without having to go through
employment exchanges. Such of them who join as casual labour before
attaining the age of 28 vyears should be allowed relaxation of the
maximum age limit prescribed for Class IV posts to the extent of their total
service which may be either continuous or in broken periods.

v}
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¢) It is not necessary to create temporary posts to accommodate
such casual labour who acquire temporary status for the conferment of
attendant benefits like regular scale of pay, increment etc. Half of the
service rendered in temporary status after 1.1.1961 by such persons
before regular absorption against a regular temporary/permanent post, will
qualify for pensioner benefits, subject to the conditions prescribed in this
Ministry’s letter No. E(NG)1178/CL/12 dated 14.10.80. Daily rated casual
labour or labour employed on projects would not, however, be brought

under the purview of the above orders.

d) Casua! labour who have acquired temporary status and have
put- in three years continuous service should be treated at par with
temporary railway servants and granted Festival Advance/Flood advance on
the same conditions as are applicable to temporary railway servants for
grant of such advances provided they furnish two sureties from permanent

railway employees.

e) Casual labour engaged on works, other than projects, who
attain temporary status on completion of 120 days continuous service on
the same type of work, should be treated as temporary employees for the
lerpose of hospital leave in terms of Rule 753(1)-R1.

F. Absorption of Casual Labour in reguiar vacancies:

i) No outsider should be appointed to Class IV posts which become
available up to 31.12.1982 and all such posts should be filled only from
amongst casual labour and substitutes. Exceptions may, however, be made
for appointment of outsiders, on compassionate grounds or of sportsmen
or of artists or where under specific orders of the Board such recruitment
as in the case of filling Class IV vacancies in workshops is permitted.

Note: On the NF Railway, vacancies in Class IV should be filled to
the extent of 50% vacancies from amongst casual labour and the
rest through the Employment Exchange. ‘

i) Casual labour employed on projects should, as a rule, - be
appointed against Class IV posts that may be required for operation and
maintenance of new assets created viz. new lines, conversions, doubling
major yard remodelling etc. i.e. the posts should be filled exclusively from

casual labour who had worked at the project stage. An exception can be
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made only if there are open line casual labour in the area covered by the
local recruitment units of the Inspector who have worked for longer periods

than the casual labour on construction projects.

iii) The casual labour should be screened for employment by Screening
Committees and not by Selection Boards; against vacancies to be worked
out after providing for anticipated surpluses. Such screening Committees
should include an Officer belonging to SC or ST.

iv) For the purpose of screening and empanelment of casual
labour a Division should be treated as the Unit for all departments.

v) After working out vacancies for recruitment in this Unit, all casual
labour who have put in @ minimum of 120 days continuous service whether
on the open line in the Division or on adjacent construction, projects,
should be listed for screening, the seniority being fixed by reckoning their
previous spells of employment on the basis of such cumulative aggregate
service. Casual labour who have not been reengaged will also be considered
for empanelment/screening based on the length of their employment prior
to the date of discharge if such discharged casual labour who had
completed 120 days continuous service, and had been discharged due to
the completion of work and has not been offered further engagement,
approach the administration at the time of screening.

vi) Casual labour who have not put in 120 days continuous service,
but who have over 120 days of service in broken periods may also be
screened if in the seniority list of casual labour maintained in the unit, their

juniors become eligible and come up for screening.

Note: Since casual labour in hot weather establishment such as
watermen, punkha pullers etc. are generally engaged for short
durations during summer for period not exceeding 120 days, the
question of granting temporary status should not normally arise. For
regular absorption, they may be screened along with others based

on the total length of their service as casual labour.

vii) As long as it is established that a casual labour has been
enrolled within the age limit, relaxation at the time of actual absorption
should be automatic and guided b this factor. In old cases when the age
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limt has not observed, relaxation of age should be considered
sympathetically. The DRMs may exercise such powers to grant relaxation
~in age limit.

viii) Casual labour engaged in work charged establishments of
certain Departments who get promoted to semi skilled, skilled and highly
skilled categories due to non availability of departmental candidates and
continue to work as casual employees for a long period, shall straightaway
be absorbed in regular vacancies in skilled grades provided they have
passed the requisite test to the extent of 25% of the vacancies reserved
for departmental promotion from the unskilled and semi skilled categories.
These orders also apply to the casual labour who are recruited directly in
the skilled categories in work charged establishments after qualifying in the
trade test.

iX) a) When casual labour who have put in six years service
whether continuous or in broken period, are included in a panel for
appointment to Class IV posts and are sent for medical examination for
first appointment to regular service, the standard of medical examination
should not be the one that is required for first appointment but should be a
relaxed standard as prescribed for re-examination during service.

b} Such asthe casual labour as are found on medical examination,
unfit for the particular category for which they are sent for medicai
examination despite the relaxed standard prescdribed for re-examination
may be considered for alternative category requiring a lower medical
classification subject to their suitability for the alternative category being
adjudged by the screening committee, to the extent it is possible to
arrange absorption against alternative posts requiring lower.  medical

classification.
| G. Wages

a) Except in the case of emergencies like breaches or accidents
where wages can be paid at a higher rate depending on the  availability
of labour and other circumstances, the casual labour employed on railways
falls in either of the following categories, namely;
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I Labour governed by the Minimum Wages Act{(Central),

i) Those who are employed on road constructions or any
building operations;
i) Those who are employed in stone breaking and/or stone

crushing.

11. Labour not governed by the Minimum Wages Act.

b) Labour governed by the Minimum Wages Act (Central) should be
remunerated on -

i) a daily rate ascertained  from the local autherity or the State
Government concerned where necessary, or

ii) If such rtes are not available, at 1/30" of the minimum of the
scale of pay plus DA, applicable to corresponding categcries of railway staff;
and

i) If either of the rate of wages arrived at in the manager indicated
in (i) and (ii) above happens to be lower than the minimum wages fixed
under the Minimum Wages Act, then the rates fixed by the appropriate
authority under the Act.,

c) Labour  not governed by the Minimum Wages  Act is to be
remunerated on daily rtes to be ascertained from the local authorities or

the State Governments concerned:
Note: i) Where there are Municipalities and they have fixed

local rates, the rates ascertained from them should be adopted.

i) Where there are Municipalities, but they have not fixed the
rates, the rates fixed by local authorities(District Magistrates, District
Collector, Dy Commissioner or the Stage Government).

iii) If there are no Municipalities at places where casual
labour are employed, the procedure as indicated in (ii) above should

be adopted.

~iv) Where two different rates are operative one fixed by the
Municipality and the other fixed by the local Civil Authorities , the
higher of the two rates should be adopted.
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If such rates are not available, they are to be remunerated at
1/30"  of the minimum of the scale of pay plus DA applicable to
corresponding categories of railway staff.

(d) For specialised Ilabour such as Earth moving Plant drivers,
mechanics, drivers, riveters, dolly men, heaters, bridge serangs, bridge
khalasis etc. for whom local market rates are not available and it is not
possible to recruit them at the daily rate derived from the minimum of the
appropriate  Authorised/Revised sale of pay plus dearness allowance,
special rates may be sanctioned by the General Managers in consultation
with the FA & CAOs. '

e) i) Powers to fix wages with reference to the daily rte derived from
the minimum of the appropriate authorised/revised  scale plus dearness
allowance, in cases where the local market rate is not available, shall be
exercised by the Head of Department concerned in consultation with the
FA & CAO. |

i) In special cases, where justified, the General Managers / Chief
Administrative Officers may fix in-consultation with FA & CAD a rate upto
33.1/3% in excess of that prescribed in the Minimum Wages Act or the
rate prescribed by the local authority. Cases where the increase in the rates
over 33.1/3% is considered necessary, should be referred to the Railway
Board for decision with full justification therefore.

Note: In order that the rates fixed by the local authorities form time

to time are not lest sight of, a review should be undertaken every

year after ascertaining the rates from the local authorities or the

State Government concerned.

H. Passes and P.T.Os.
i) Casual labour are not entitled to passes and privilege ticket
orders. ’
i)  Passes to casual labour are admissible on recruitment and

discharge in cases where such labour are not available at the
site of the work and have to be recruited from places far
away from the site of work in the interests of the
Administration.

iii) Casual labour who attain temporary status will be eligible for
passes and PTOs as admissible to temporary  railway
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servants. They will also be allowed to count their continuous
service from the date of attaining temporary status for the
purpose of post-retirement passes.

1. Holidays for casual labour.

Casual labour who have attained temporary status will be eligible for
¢ holidays including 3 National Holidays and where it is not possible to
allow staff to avail of the holidays, they will be eligible for compensation in

lieu thereof as in the case of National Holidays.

J. Free Medical Treatment and Free Diet.

Casual labour may be given free diet and free medical treatment in
railway hospitals/dispensaries in connection with injuries sustained in
accident cases. In other cases, they are not ordinarily entitled to medical
facilities applicable to railway servants, but when they are employed at sites
not within easy reach of non railway medical facilities or when the non
railway medical facilities are grossly inadequate and it becomes necessary
in the interest of the administration to guard against the risk of spread of
seasonal disease in an epidemic form particularly in the case of large
projects, casual labour ( but not their families) may be given medical
facilities’ and concessions in railway hospitals and dispensaries both as |
outpatients, and as in-patients (as well as at residence in special
circumstances when the patient is confined to bed). Preventive treatment as
for malaria or control of other diseases in epidemic form may also be

given free of costs.
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513
Alon Gorge Tapno & Others ... Applicants
.-VS_-
Union of India & Others ...Respondents

(WRITTEN STATEMENTS FILED BY THE RESPONDENT No. 1 to 5)

The written statements filed by the above-mentioned respondents are as follows:

That the copies of the above noted O.A. No. 5/2003 (hereinafter referred to as the
“application “) have been served on the respondents. The respondents have gone
through the same and understood the contents thereof. The interest of all the

respondents beirig common and similar, the written statements are to be treated as

common o all of them.

That the statements made in the application which are not specifically admittec by the

respondents are hereby denied.
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3. That the application is not maintainable and is liable to be dismissed for non-compliance
and non-exhausting the other alternative remedies as available under Section 20/21 of

the Central Administrative Tribunal Act, 1985.

4, That before traversing the various paragraphs made in the application, the answering

~ respondents beg to give a brief resume of the case for better clarity as under:

(a)  The instant application has been filed by the applicants on the basis of some bogus and
| manufactured documents without any basis of law and they have made an attempt to get

in service with some iliegal means. The applicants ha:ve alleged that they have been
working since 1998 at Tunijan Station and in support of their claim they have annexed

some document somewhat in the form of a certificate /- identity card and also Office
Attendance Register. But so far the respondents are concerned, they have definite
scheme and rules for maintenance of attendance of casual fabourers in the form of "Live
Régister” and the “Casual Labour Card”. There is no system or any provisions under any

taw of the respondents to maintain attendance register' for causal fabourer.

(b)  So far the claims of the applicants are concerned, the respondents on scrutiny have
found that they were never engaged as ‘Parcel Labour/ Parcel Porter”. There is no post
of “Parcel Labour/ Parcel Porter’ available over the entire NF Railway. The Commercial
‘Manual of the respondents provides that the loading and unloading of “Parcel Traffic’
are to be managed by the Station Master as ‘ex-officio contractor’. The Station Master

- may as ‘ex-officio contractor’ engage person from the nearby available labourer,
* contractors labourer or licentiate porters as and when requirement arises. The payment
of such labourer is made on the basis of quantum of weight handled as per fixed rate of
per kilogra‘r“n. basis. For such utilization of labourer, there is no system of maintaining
attendance register of such labourer. These types of works are contingent in nature and
not perenﬁiél or regular. The Tunijan Station in question is itself a small roadside
Station which is managed by a Booking Clerk In-charge (BCI) alone. The Station does

- not operéte/book ‘out-going parcel traffic’. Only in-coming parcel traffic is unloaded.




) | . N -
.}l . 3 | ¥ \-S»
| ~ From the records of the Station it is found that since 1998 to 2C02 on average 50/60
| quintals per month parcel traffic were dealt with at Tunijan Station. For the said volume

6f parcel traffic spanning for a month, there is no such need for utiizing the labour of as

many as four {4) in numbers. The respondent crave the lave of this Hon’ble Tribunal to

. allow them to rely upon and to produce the records of parcel traffic dealt with at the
\ Tunijan Station for the said period at the time of hearing of the case if so required.

(c)  As stated hereinabove that there is no system of maintaining attendance register for

-casual labour, the copies of the "attendance register' as annexed as Annexure A1

(series) in the application, appear to be fabricated, manipulated and manufactured by

the applicants themselves with the ulterior motive of wrongful gain. The sheets of

“document allegedly shown to be ‘attendance register’ are not genuine/ original and the

n » ~same were not the document of the respondents. Therefore, the respondents state that

“the said documents are fake and bogus and the applicants are put to strict proof thereof.

(d) The application is not maintainable as the same has been filed by some stranger not
‘being Railway Employees and not connected with the Service Matter of the Railways.

So far the other documents shown somewhat as certificate / ‘identity card’ as annexed

to the application is concerned, the respondents make it clear that there id no provisions

in any law or any instruction or circular for issuing such type of document to any person

1in connection with the Railway matter. So far the identity and service records of a casual
‘labour is concerned, there are provisions to issue ‘service card’ known as ‘casual labour

card’ and maintenance of ‘Live Register’. These two documents i.e. “Casual Labor Card

: ‘and the “Live Register” are very specific and contain all details about such casual
‘ S “labour. Therefore, the documents under question are fake and bogus and meant only to
camouflage the "service card". Such document which is not connecied with the Railways

cannot bind the Railways or their authorities in any manner. The genuineness of the

‘document is hereby denied. The provisions for issuance and maintenance of “Casual

Labour Card’ and the "Live Register’ are available in the Master Circular on Casual

Labour of the respondents.
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The relevant portions of the Master Circular on
Casual Labour are annexed as Annexure R1 and R2

respectively.

(e) That there is a complete ban on engégement of casual labour in the Railway which is in

force uptil now since prior to 1998. In case of emergency, however, casual labour can be

engaged but that must be made with the prior personal approval of the General Manager. In
this instant case, there is nothing to show on record that there had been any such
emergency in the Tunijan Station and there was any prior personal approval from the

General Manager to engage the applicants. It is a totally false case claiming conferment of

- temporary status and regularization on the basis of some bogus documents. That before

filing these written statements and during the pendency of the application in this Tribunal,

the applicants have filed another Misc. petition which is numbered as the M.P. No.56/2003.

~ By the said MP the applicants have raised some baseless allegations against some of the

officials of the respondents that the documents pertaining to the applicants are being

destroyed. The applicants by this MP have also tried to show that they have been working
in the Station and they have not been allowed to sign the attendance register after

12.22003. In this connection, the respondents immediately took up matter with the

~ concerned authority and came to know that the allegations are totally false and ill-intended

to cover up their own conspiracy meted against the respondents. Moreover, the signature

and the seal put on such documents are also forged or manipulated by the applicants. In

| this connection it is also pertinent to mention here that the father of the applicant No.2 and

3 ‘)\ilas working as Grade IV employee in the Tunijan station and the applicant had the
opportunity to manipulate or manufacture the documents as attendance register and the
other documents with seal and signatures. The authorities/signatories alleged have signed
this documents and the allegations leveled against one of them, have categorically denied
the said allegations and they have stated that they have never signec such documents as

alleged.

The copies of the communications made by such

authorities are annexed as the Annexure-R3 (series).
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That with regard to the statements made in para 1 of the application, the anéwering

respondents state that as stated hereinabove there is no cause of action in filing the

-application and the same is liable to be dismissed with cost.

That with regard to the statements made in para 2 of the application, the answering

respondents state that the applicants have no right to approach this Tribunal as they are

stranger to the respondents and there is no cause of action relating to conditions of

~service. Therefore, the application is liable to be dismissed with cost.

That with regard to the statements made in para 3 of the application, the answering

 respondents state that the application is barred by law of limitation under the provisions
of Section 20/21 of the Central Administrative Tribunal Act, 1985.

‘That with regard to the statements made in para 4.1 of the application, the answering

respondents state that the claims of the applicants are not genuine and the same are
false. The respondents reiterate the statements made in para 4 of the written statements
and state that the applicants were never engaged as “parcel labour” and they were not
utilized regularly. However the Booking Clerk In-Charge (BC!) utilized them alongwith

others sporadically for unloading the ‘booked parcels’ at the rate of handling charges of

-per kilogram basis as and when such occasion arose. But so far as the payment to the

casual labour is concerned, it is made on Minimum Wage Basis as per the Casual

Labour Rules of the respondents. This was done by the BCI as per provisions of the

Commercial Manual. The utilization of the applicants was therefore not as casual fabour

- for any purpose of intent as required under the circular of casual labour. In this

ﬁconnection the respondents also respectfully submit that the action of the BCI for

utilizing the applicants for unloading of parcel sporadically cannot be said to be illegal.

As the applicants were not engaged as casual labours the BCI did not go for obtaining

the prior personal approval from the General Manager for such engagement. In this

connection it is also respectfully submitted that if it is argued for the sake of argument
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and not admitting anything that the BCl has committed mistake by utilizing the

6

applicants. In this regard also the law is well settled that the Court or the Tribunal shall
not legitimize illegal acts of officers. The Court cannot also direct the Government 10
refrain from enforcing law or 1o do something contrary to the provisions of law. What has
been done by the respondents is done within the limit of law and there is nothing to

show as illegal whatsoever.

That.the respondents deny the correctness of the statements made in para 4.2 of the
épp\ication and reasserts the foregoing statements here-again and respectfully submits

that the application is liable to be dismissed with cost.

That with regard to the statements made in para 4.3 of the application, the answering
respondents reiterate the foregoing statements and state that the utilization of the
applicants by the BCl as «ex-officio contractor’ under the pwmal- |
Manual in the Tuni}an Station was never in full-time basis and the same was done only
—_—

for few hours sporadically. Therefore, there is no record to show in the Establishment of
the respondents that the applicants had ever completed 120 days in any year. Itis also
denied that the applicants are still being utilized regularly as ‘parcel labourers” at

Tunijan Station. The documents as in Annexure A1 and A4 (series) are false and

"manufactured ones and the same are not pertaining to the records of the respondents.

That with regard to the statements made in para 4.4 and 4.5 of the application, the

- answering respondents reiterate and reassert the foregoing statements and state that

~ whatever utilization of the applicants was made by the BC! was not brought undef

record in writing and such utilization of the applicants did not fall within the parameters
of the Circular of the Casual Labour of the Railways. As the requirements of those
Circular have does not come in question under any circumstances, therefore, the

applicants cannot take shelter of the said Circular of the Casual Labour. Moreover, the

- provisions of the said Circular and the Establishment Manual are applicable to the

" Casual Labour as defined in the said Circular and Manual and the same are not

applicable to the applicant s as they were never engaged as such.
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14.
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That with regard to the statements made in para 4.6 of the applicaton, the answering

| respondents state that the applicants are not having similar status as the trans-shipment

labourer of Alipurduar Junction. The petitioner in OA No. 183-189/1994 were originally
the contractor's labours utilized for the purpose of trans-shipment by the Railways
directly when the contractor of those labourer were stopped to work. However, in the

saiid case, the respondent Railway filed a SLP before the Hon'ble Supreme Court of

‘India which was rejected on the ground of “limitation” and not on merit. Under such an

awkward situation, the respondent Railway had no alternative option but to comply with
the said order passed in the said case. The applicants in the instant case not being

sirhilarly situated and not supported by any legally valid proof or evidence in their

support, the case of he applicants cannot be considered in the line of the aforesaid

case.

‘That with regard to the statements made in para 4.7 and 4.8 of the application, the

answering respondents reiterate the foregoing statements made in this written statement
and submit that the provisions of the Circular of Casual Labour will not apply in the

inSjant case and therefore the application is liable to be dismissed with cost.

That with regard toi the statements made in para 5.1 to 5.3 of the application, the

answering respondents state that under the facts and circumstances of the case and the

- provisions of law, the grounds shown by the applicants cannot sustain in law and the

same are not legally valid grounds. Therefore, the application is liable to be dismissed

‘with cost.

That with regard to the statements made in para 6 of the application, the answering
iresbondents state that if the case of the applicants was genuine and legal, the
applicants certainly could have agitate their matter with the competent authorities of the
respondents before coming to this Hon'ble Tribunal. The applicants being well aware
about the documents that they have relied upon that these are fictitious and bogus

doc_um'ents and if any representation/ demand is made with such authority for fulfillment
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16.

17.

NG

of their claims, they would be caught red-handed and some serious consequence would

8

follow. in order to avoid such possible embarrassmant or rejection of their claims, the
applicants have approached this Hon'ble Tribunal ‘directly instead of approaching the
authorities for remedies if any available to them. Hence this application is liable to be
dismissed on this ground alone for failure to exhaust the alternative remedies available

to" them .

That the respondents have no comments to make with regard to the statements made in

~ para 7 of the application.

That with regard to the statements made in para 8.1 to 8.3 of the application, the

answering respondents state that | any view of the facts of the case and the attending

" law to such facts and the circumstances, the applicants are not entitled to any relief

whatsoever as prayed for and therefore the application is liable to be dismissed with

cost as being devoid of any merit.

In the premises aforesaid, it is therefore prayed that
Your Lordships would be pleased to hear the parties,
peruse the records and after hearing the parties and
perusing the records shall be pleased to dismiss the

application with cost.
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being competent and duly authorized to sign this verification do hereby solemnly affirm
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are true to  my  knowledge and belief. those made in  para

L+ — being matter of records are true to my
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Q.A No. 5/2003

t
Alon George Topno & Ors. Applchnts
-~ Versus - l
Union of India & Ors.

Respondents .

i
i

REJOINDER OF THE APPLICANTS TO THE WRITTEN SHATEMENT
FILED BY THE RESPONDENTS NO.1 TO 5 ’

. ) ) N
The épplidants in the above mentioned 0.A.

beg to state as follows :

-1, Thét the Applioants have gone through the copy of

the W.8. filed by the Respondents No.l to 5 and . have
understood the contents thereof. Save and except the
statementé which are specifically admitted hereinbelow,

all other statements made in the W.S. are denied.

'Further. the statements which are not borne on records

are also denied and the Respondents are put to the

strictest proof thereof.

2. That in regard to the statement made in paragraph 3
it is stated that there is
no other alternative remedy available to the Applicants

and as such, there i1s no. question of their non-

exhausting the alternative remedy and as such the’

Applicants have come before this Hon’ble Tribunal for

securing thg»ends of justice.
A ‘ )

3. That the averments made in paragraph 4(a) of the

written statement are denied and it is stated that the

-

i

é
3
it
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Applicants have not filed the application on the basis
of bogus and manufactured documepts. It is unfortunate
that the Respondents are describing their own documents
as bogus and manufactured. There is no - question of
Applicants alleging.that they have been working -since
1998 at Tunijan station. The Applicants in fact have
been working since 1998‘at Tunijan Station. The office
Attendance Register from January 1998 to April 2002
annexed as Annegure—é/l colly of the O0.A. and the
office Attendance Register from May 2002 to February
2003 annexed as Annexure-A/4 colly with MP No. 46/2003
filed in the aforesaid 0.A. bear testimony to the fact
that the Applicants have been working continuously
Since January 1998. It is stated that the Attendance
Register was continuously maintained by four different
Station Masters during the period 1998 to 2@03, The
names of .these Station Masters of Tunijan Raillway
Station are viz. Binod Kr. Jha, Mulimul'I$1am, Nirendra
Mohan and Hfishikesh Deka. It is clérified that in
Tunijan Railway‘ Station, the Station Master 1is the
coaching cle%k in~¢harge (CCI). It is stated that the

identity cards were iséued to the Applicants by Shri

Hrishikesh Deka who was the then CCI-cum-Station Master

of Tunijan Railway Station. If the Attendance Register

.and the Identity Cards are bogus and manufactured, then

it is strange as to why the official Respondents have
not taken disciplinary action against the Station
Masters under whose supervision the aforesaid documents

were made. Since Applicants continuously worked from
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Jénuary ;998;‘the record of their services were kept'
and maintained by the competent authority of the
Tunijan Railway Station.AIt is precisély for the said
purpose that the Idéntity Card was also igsued by the
then Station Master Shri Hrishikesh Deka. If the
Respondents have a definite scheme and ruies for
mainteﬁance of atténdancé of casual labourers in the
form of live register and the casual labour card, then

what prevented them from maintaining such live register

and the casual labour card. In any case, the Attendancen

Register of the Applicants can be treéted to be "live
register” and their identity cards can also be treated
to be what Respondents call "casual labour cards". If
there 1is no system_ér any provision under any law of
the Respondents  to maintain Attendance Register for
casual l;bourer, then it is a duty of the- Respondents
to explain as to how the service records and the work
performed by the casual labourers are maintained. It is
stated that the official Respondents have deliberately
reéorted to falsehood because the Divisional Railway
Manager (Commercial), N.F. Railway, Alipurduar Junction
had issued a circular ' No. C/188/AP/Handling dated
13.7.2000 wherein it was reiterated that when a
handling bill will be submitted to the office of DRM
where market 1abourers\ are utilised for handling
purposes, it should be-ensured that Ho particular
labour should be engaged more than three days at a
stretch and that proper reharks are to be given on vthe
body of the said handling bill to avoid future

complications. Since the Applicants were continuously



engaged uninterruptedly from January 1998 in defiance
of thé circular date& 13.7.2000, the officiaL'
Respondents are suppressing material facts and
resorting to falsehood to avoid any disciplinary action

against them.

Copy of the circular of Divisional Railway Manager

(Commercial), Alipurduar Junction dated 13.7.2000

. is annexed herewith and marked as ANNEXURE-RJ/l.

4. That the averménts'made in paragraph 4(b) of the
written statement are denied and it is stated that the
Attendance Register of the Applicants clearly show that
since January 1998, they were.coniinuously engaged . as
parcel labour/parcel porter. There may not be any
specific post of parcel labour/parcel porter because
theré cannot be any special categofy of porters.
However, the fact remains that the Applicants
continuously Wworked as porters since January 1998 and.
as’ portérs, they carried out the work of 1loading and
unloading of parceis at Tunijan Railway Station and as
such for the éake of convenience, they were described
as parcel labour/parcel pogﬁer. For. the purpose of
regularisation of their serviCes, they can be easily
given the status of porter/box/porter which posts are
available in the N.F. Railway in plenty .in different
Railway Stations. There is hardly any difference '
‘between parcel porter and porter per se inasmuch as job
of the porter is to.carry out the work of loading and

unloading - of 1luggage. It is true that the Station

2R)- AG Topm
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Master engaged the Applicantsv continuously in the
aforesaid capacity siﬁce January 1998. There may or may
not be any system of maintaining Attendance Register of
such labourers but the fact remains that in the case of
the Applicants such an Attendance Register was
maintained by four different Station Masters of Tunijan
Railway Station since January 1998. If the Attendance
Register was maintained by thesé Statioé Masters, no
fauit_ can be found with the Applicants. It is denied
that the nature of wOrR performed by the Applicants was
contingent and not perennial or regular. The fact that
Applicants continuouslyA worked - as parcel
labourers/parcel-'portefs since January 1998 is an
indicatioh of the fact that the nature of work
performed by them isbperennial and regular and not
contingént. In this connection, it is pertinent to
mention that the Commercial Inspector Shri Kishor . Paul
after initiation oflthe present litigation took awéy
records .of cash remittance notes belonging ‘to the
’ 1

Applicants. These records are from 1998 to February

2003. The reference of bill No. is found in these CR

. notes on the back side of the bills, signhatures of the

labourers against whom the payment is made can be seen. .

However, 1t is pertinent to mention that on the back

side of the bill, signature of only one labouresr was

taken and he was allowed to lift the money for. others

which was ‘distributed amongst all the labourers who
carried out the work during the period. The Applicants
could get some of the copies containing the details of

loading and unloading of parcel at Tunijan Railway



Station. These details are from Méy'2®®l to November
2001. The Applicants could also get the particu;ars of
loading and unloading of parcel at ~Tunijan Railway
station for the month of . October . 2002.  These
particulars maintained by‘the official Respondents are
"sufficient indication about the perennial/regular

nature of the work performed by the Applicants.

Copies of the records containing the par%iculaks
of loading and w&oading of parcel at Tunijan
Station during the month.of May 2001 to November
2001 and October‘2®®2 are annexed herewith and

marked as ANNEXURE-RJ/2 colly.

It is denied that the Tunijan Railway Stafion does
ndt handle parcel traffic which requires utilisation of
four numbers of labourers.. The officiéllreccrds df the
Respondents 1if not doctored or manipulated by them

would show the correct pilcture.

5. That the averments made‘in paragraph 4(c) of the
written statement are denied. It is stated that it is
inconsequential as té_whether or not tﬁere is a system
of maintaining. of Attendance Register faor ‘casual
labour. .The fact remains that the Attendance Register
of the Applicants was maintained since January 1998 to
February 2@03 by as many as four different Station
Maéter$ who worked in the Tuhijan Railway Station
during the aforesaid period. It 1s denied that

Annexure-A/l series in the 0.4. is fabricated

3

manipulated and manufactured by the Applicants with the

0. AG Topne
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ulterior motive of wrongful gain. It is also denied
that. the sheets of documents allegedly shown to . be
Attendance Register are not genuine/original and same
are. not. the documents of the ReSpondents. It is' also
denied thatvtbe aforesaid documénts are fake énd bogus.
‘It‘ is for the Respondents to verify the signhature ofu
their own 'étaff. The foicial Respondents should be
asked to explain as to why no FIR has been lodged
againsﬁ the Applicants for manufacturing these bogus
documents. In the facts and.circumspances of tﬁe case,
Applicants request this Hon’ble Tribunal to direét the
CBIA.to enguire into the mattef té éécertain the
veracity of the documenﬁs anhexed by these AppliCaHts,
It is sfated that the official Respbndents .are .How
'trying to cover up their action as the’same_appears to
be cont}ary_to the circular dated 13.7.2000 issued by
PDivisional Railway Manager. (Commercial); Alipufduaf
'junction. Since the work Waévtaken from the Applicants
without any. break Tfrom January 1§98, the official
Respondents find themselves in a  difficu1t Situation
éndf in order to shield their office staff, they are

resorting to falsehood and suppreséion of material

facts. o g N

6. That the averments made in paragraph 4(d) 'of"the
written statement are denied and i£ is stated that the
original application is maintainable and it has not
been . filed by any stranger. The original application
"has been ‘filed by those very four Applicants who

regularly worked as parcel porteré/lébourers at Tunijan

st R4 Topno
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Railway Station since January 1998 . to February 2003.
It is reiterated that ﬁhe copies of the identity' cards
and of' the' Attendance Register annexed with the
original application are genuine and authentic
documents. If the casual labour card and live regilster
was maintained in the case of these Applicants in the
form of identity card and attendance register, it
cannot be the fault of the present Applicants. There
is hardly an§ difference between the 'Attendance
Register and the live register. Mere difference in
nomenclature cannot -change the nature and form of the
register. Similarly there is no difference between the
casual labpur card and the identity card. The

difference is only of the nomenclature. For extraneous
consideration and for avoiding the responsibility of
absorbing .the present Applicants, the official
Respondents are resorting to irrelevant arguments. It
is  further stated that the documents maintained and
created' by the Railway officials are binding upon the
Railways. It is also stéted that what is of conseguence
is  the factum of continuous works performed by the
Applicants from January 1998 to February 2003. If it is
correct that £he Applicants pe&rformed the work as
parcel labourer/parcel porter continuously since
January 1998 to the initiation of the litigation in
January/February 2003, they cannot be deniad thé
benafit of regu1arisétioﬁ/absorption in Railways. The

case of the Applicants is that since they continuously

performed the work of casual labourers since January

g0
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1998 for nearly five years, it is the obligation of the
Raiiways to absorb them or to regularise their services

and/or to confer on them the temporary status.

7. That in regard to the averments made in paragraph
4(e) of the writfen statement, it is stated that there
are strong reasons to believe that since Appli;ants
were engaged as casual 1aonrers for five long vyears
without any break, the same has put the senior Rallway
officers 1in an embarrassing position. In order to
protect the Railways from the responsibilities of
absorbing these Applicants, the official Respondents
are not only resorting to falsehood but they are making
all kindé -ofv technical pleas by making repeated
statements that documents annexed by the Applicanté.are
hogus. Documents cannotAbecome bogus unless provéd to
be. shown in an impartiél'enquiry held by the competent
authority. The Applicants are prepared to face an
enquiry by the CBI into the whole matter. If the
official Respondents have courage fhey should agree to
submit themselves to such a CBI enquiry which may be
orderedvby this Hon’ble Tribunal. It is further stated
that the allegations made in the M.P. No. 56/03 are not
baseless. The apprehension of the Qpplicanté is wvery
genuine as they have reasons to believe that the
official Respondents might destroy many of the relevéntA
documentg to erase any evidence which might show the
contiquous work of the present Applicants since January
1998. It is not understood as to why the aApplicants

should make false statement that they are not being
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allowed to sign the Attendance REgister after 12.2.03.
If  the statements of the Respondents are to be
believed, then the Applicants are capable of
ménufacturing bogus documénts-thegefore, even after
filing of the'O.A. before fhis Hon’kle Tribunal, the
Appiicants could very well have mandfacturad documents
to shéw that they are working in Tunijan Railway
Station. If the Applicants are capable of mgnufacturing‘
documents then there is no requirement for them of
“making a statement before theAHon’ble Tribunal that
they are not 5eing allowed to sign the Attendance
"Register after 12.2.03 and after »said date, their
attendanée is not recorded. If the documents are being
manufactured by the Applicants, then in any case, they
could show their continuous work even after 12.2.03. It
is unfortunate thaf the official Reﬁpondeﬁts despite
being %unctidnary of the State are acting in a manner
which is unbecomiﬁg of the State and its employees. The
State 1s expected to be a imodel employer and its
functionaries are expected to discharge their duties in
3 responsible manner. The conduct and behaviour of the
official Reépoﬁdents in the present case is
reprehensible and unbecoming of the functionaries of
the State. It is denied that ﬁhe signature and the seél
put on the documents annexed'by the Applicants are
forged and.mahipulated. It is stated that if the father
of the Applicants No. 2 and 3  manipulated or
manufactured the documents, then the official
Respondents are regquired to take strict disciplinary

action against him. Manufacturing of official documents
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is an offence for which a criminal proceeding is
required to be initiated. The official Respondents are
required to explain as to what action they have taken
against the father of the Applicants No..2 and 35 If
no appropriate action has been taken against the father
of the Applicanfs No. 2 and 3, same goes on to show
that the official Respondents are éelibekately ‘making
incorrect statement for éxtraneous consideration.. It is
also difficult to understand as to why the officiai
Respondents are nof holding an impartial and thorough
enguiry into the matter., It is 'stated that
communications sighed by Nirendra Mohan and Hrisﬁikesh
Deka are after-thought énd the same has been done to

shield themselves from likely action of the official

Respondents.

8. That the averments madé in paragraph 5,6 and 7 of
the writteﬁ statement are denied and it is stated that
the Applicants have cause of action for filing the
original applicétion. It is further stated that the
Applicants haye a legally enfqrceable right and the
;"Subject_ matter of the original application relates to
the conditions 6f their service. It isfalso'stated that
the 0.A. is within the prescribed period of limitation
underv the provisions of the Administrative Tribunals

Act, 1985.

9. That‘ the statements made in paragraph 8 of the
written statement are denied and the statements made in

paragraph 4.1 of the application are reiterated and

SRi. A.G TepPRo
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reaffirmed. It is denied ’that the claims of the
Applicahts are not gendiﬁe and the éame are false. | It
is . denied that the Applicants were never engaged as
parcel labour and they were not utilised regularly. It
is reiterated that the servicgs of the Applicants were
regularly utilised by the Coaching Clerk In-charge who
also  happens to the Station Master of Tunijan Railway
Sﬁation. It is denied that the Booking Clerk In-charge
utilised the services of the Applicants sporadically
and not regularly. It 1is reiterated that  the
utilisation of the Applicants was as casual labourers.
The Applicants are not concerned with the legality or
illegality of the adtions of .those who regularly
utilised their services. What is of conseguence t& the
present. Applicants 1s that since they had worked
regularly from January 1998 for neérly five years, they
are entitied to be absorbed in Railways és labourers.
It ~is the factum of the Applicants® working since

January 1998 which is of relevance.

10. That the averments made in paragraph 9 of the
written statements ‘are denied and the averments made in
paragraph 4.2  of the 0.A. are ‘reiterated and

reaffirmed.

11. That the averments made in paragraph 10 of the
written statements are deniediand the averments made in
paragraph 4.3 " of the 0.A. are reiterated and
reaffirméd. It is denied that the utilisation of the
Applicants by the CCI as Ex-official Coﬁtractor undar

the provisions.of the Commercial Manual in the Tuniljan

SR1- ARG Tepno
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Raillway Station was never in full time basis and the
same was done only sporaéically. The Appiicant% afe
grateful that the official Respondents in this
paragraph have admitted at least that the services of
thése Applicants were in fact utilised. In the initisal
paragraph of the written statement, the official
Respondents went to the extent of describing these
Applicants as strangers and serious allegations of
manufacfuring documents were made against them. The
contrédiction in the written statement prepared by the
official Respondents are appa}ent. These contradictions
are bouhd to take place“because deliberate falséhood
tends to éome to the surface in one form or the other.
It is denied thaf there is no record to show in the
establishment of the Respondents that the Applicants
have ever completed izb days in a' year. It . is -
relterated that the Applicants have continuously worked
from January 1998 and they Compleﬁed much more than 120
days during each of these five years. In the M.P.
filed by them, the Applicants made it clear that after
filing of the 0.A. they were discontinued and work} was
not taken from them. It is denied that the documents in
Annexdres-é/l and.A/4 series are false and manufactured
ones and fhe same are not pertaining to the records of
the Respondents.

12. That in regard to the aVerments maée in paragraph
1l of the written statement, it is stated that the
reasons for which official Respondents have resorted to

falsehood and making serious allegations against the-
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Applicants can be seeh,and understood by the nature of
averments made in this paragraph. It appears tﬁat since
the wutilisation of the Applicants was‘&ade by tﬁe CCI
and the same was brOughﬁ in record in improper manner
and since the utilisation of the Applicants did not
fall within the parameter of the circular issued by

DRM, Alipurduar Junction, therefore, the official

‘ Respondents were left with no other alternative, but to

protect the interest of theih office staff. There are
reaéons to  believe that it is bdue to these
circumstances,’ the'Reépondents Have levelled. Qarious
baseless allegations against the Applicants. However,
tﬁe Railways being a étate is expected to behavé like a
model employer and since‘the Applicants have given
their services for five long years on regular basis,
they should be given benefit of master circular of the
Ralilways in regard to casual laboufers.

13. That in regard to the averments made in paragraph
12 of the written statement, it is stated fhat the

difference between the‘transshipment labourer and the

parcel labourer is only of nomenclature. The reference

was given of 0.A. No. 183-189/94 as an example s0 as to
shﬁw as to how many casual labourers who were similarly
situated 1like the present Applicants were absorbed in
Railways. It is denied that the Applicants in the
present>case are not similarly situated and théy do not
have any legally. valid §roof or evidence in their
support. It is stated thét the case of the Applicants
can very well be considered in the 1light of the

aforesaid case.



Rt- A.G TGpne.

]

15

1t

i4.':That the averments' made in paragraphs 13 and 14 of
~the written statements are denled and fthe_.averments
1‘made in baragraph 4;7,-4.8? and 5.1 toasasggdfw%re-OaA}
 are réiterated and-réaffirmed It ié'reitarated that
the brov151ons of the 01rcu1ar of casual labourers are'

“appchable in regard to the present Appllcants If _is

also stated that the grounds urged by‘ the ﬁppllcant%

- . SN

are legally sustalnable and the same are tenable in the

eye of law.

15, That the statements made in paragraph 15 - of the

written - statement’ T are 1rrelevant ) frlvolous and

[
.

vexatiouS; When desplte worklng for flve 1ong years

there was not even conferment of temporary stgtus on

the Appllcants 'they were 1eft_”w1th - no other

alternatlve but to. approach this _Hon-ble' Tribunal.

Moreover -on' the one hand "~ the offiéial Respondents

 de$cr1be these Appllcants as strangers who have nothlng

to do with the‘Rallways, but of the other hamd,,.they

expect -these_ﬁppbicants to exhaust altarhative~ remedy

witthailways;

16. That the ayermphtsimade«in paragraph 17 .of  the

written statement are dehiédvand the'grouhds urqed,vih

paragraphs 8 1 to 8.3 of the orlglnal appllcatlon 'are

relterated and reafflrmed

Verification.....
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YERIFICATTI O‘N
L, Shri Aloh George Topno, son of Late Japhid
Topno, aged about M; years, resident of Tunijan Rallway
Station, ' Alipurduar, North Lakhimpur, do heréby
solemnly affirm and verify that the statement made in
paragraphs b‘Q, 5 to (6 are true to my

zm«ap;’a\

being matters of records are true to my informations

knowledge ; those made in paragraphs

derived therefrom and the rests are my humble

submissions. I have not suppressed any material fact.

And I sign this verification on this S' th day of

September 2003 at Guwahati.

Shi. Rlam Gearge Tepro .

-
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