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¥/%/%/ Y o.A.195/2004'

b .
6\!‘
¢ WA | . n. K.
" Aoﬂ b 09. 09 2004 present: The Hon'bla-Mr-Justlce R. K.
,J&, D) /4§ : Batta, Vlce—Chalrman.
o N

gtz = qiq/04
5@J%J£@‘D/Sf@7;b%
pre MR scmgh,
Menp-o-g, by vegd.
wt 7‘41 H- /D et

The Hon'ble Br. K.V.Prahladan,
Member (A).
Heard Mr.M.Chanda, dearned counsel
for the applicant.
Mr.A.K.Chaudhuri, learned Addl.C.G.
8.C. seeks time to file reply. In view
of the interim relief sought by the party
we are inclined to grant only two weeks
time for filing reply.
The Tribunal vide order dated 8.5.
1958 in 0.A.Nos.130 & 131 of 1994 had

‘directed the respondents to giwe the
’7applicants all consequential benefits.

Impugned order dated 12.8.2004ﬁgerse T e
appears to be contemptuous and we .deem
it necessary that Suo Moto contempt
notice be issued to Shri M.R.Singh, Under
Secretary to the Government of India to
show cause as to why action for contempt
of order dated 8.5.1998 in 0.A.NoS.130
& 131 of 1994 should not be taken against
him. Shri M.R.Singn 1s dlrected to remain
present before: £hd. Trlbunal and file
reply on the next date,

 Stand over for two weeks. List on
24.9.2004,

a%@a ] &”
. ‘ ) _
fgg Member - (a) Vice~Chairman
bb . ’
) 2449,044 Present: an‘ble Mr.Justice R.K.

' Batta, Vice-Chairman.
Hon'ble Mr.K.V.Prahladan. Admini-
strative Member,
Heard Mr.M.Chanda. learned
. counsel for the applicant -and
MreI.Choudhury, learned counsel
appearing on behalf of the .
Respondents,

The learned counsel for the
‘Respondents states that the written
statement has already been filed
in 0.A.No.194 of 2004 and the
facts in this application are

exactly same. Certadm iy E ot

CA o contd/-

(P
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o . 1 24¢9404s | Hence, written statement fileiin O.ANo.
i . ' §194 of 2004 be treated as written statement
§1n this application as well. For this

% parpose, the learned counsel for the Res=
%_pondents shall file two copies of the ~
jwritten statement in O.A.No.195 of 2004 on
%records. The'Applicant may in case so
%desired file rejoinder, if any, with advance

/j{ fo ] copy to the learned counsel for the

2 respondents, Being transfer matter let
!

Waﬁ

T

this case be listed on 4th October, 2004;

“
. _

Member . Vice=Chairman

>
N e
& =
e pro W P Y

~ —— - coTTeT

pmwﬂ MWM . ﬁlm""_ e .

4 of4 Y. /”‘"'.g PO
\'ﬂ ch "‘75-/ 9— = 4,10.2004 * Present: The Hon' ble Mr. Justlce R.K.Batta
szxawsubf éﬁ** 1”Lﬂ ' Vice-Chairman.  —

The Hon'ble Mr.K.V.Prahladan
Member (A).

)
{ .
: o i Learned counsel Mr.Gautam Rahul
-~ . ) ) § .
| ] appearing on behalf -of .respondents,

L o . ] .
Jk;ﬁWH | 6“ § seeks adjournment in the matter and
» ) 8}‘* ) _ prays for  fixing the matter on
o s yyw b : 6.10.2004, ft is not possible to take
DA - - ! 'up the matter on 6.10.2004. Learned
Joyo s
Q\ LJH§ Ttﬁ 1 counsel for the applicant Mr.M.Chanda
R Telv A
_ Q 4 : therefore, opposes the adjournmen
& ‘:‘ ” % sought.
f In view of above, adjournmen£ i
o !
<QL. [~ o~~~ % granted subject however to payment o
w \\\Lo \Oc‘ 1

costs of #&.500/-. Payment of costs is
ﬂZ/TLWK fe” condition precedent ria- graptin
adjournment. Tf the costs are- no
paid/deposited on or before next date
respondents shall not be heérd in th

matter. Stand over to 8.11.2004,
G2 .

Member (A) Vice—-Chairms
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T Du.A. 195/2004 ‘

8.11.04

N A
_ ~
. Afguments heard- Learned counsel

for the respondents .is mquested to .
place on record the capies of the Writ
Petition and the documents fi led alongwith
the same.filed by the respondents before
the Hon'ble Gauhati High Court, as also

- the Review petition with annexures f£iled
by learned Advocate for the respondents

on or before 30.11.04. 0.A.N0.130/94 and

131/94 be also placed om record of this

application.
List for judgment on 2.12.2004.

(A

Member Vice-Chairman

Mr.M.Chanda learned counsel for the
applicant and Mr., I.Choudhuxy learned
counsel forpth 5 ‘Wd&hﬁﬁﬁm present,

The matt.er has already listed for
fwr judgment on 2nd December,

=9 R _

. Vice~Chairman

Heard ceunsel for the parties.
Hearing concluded., Judgnent delivered in
open Court, kept in separate sheets,

The applicatien is disposed of in
terms of the erder. No order a8 to costs,

o

Member Vice-Chairman
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CENTRAL ADMINTSTRATIVE TRIBUNAL, GUWAHATT BFNCH.
Original application Nos.1%4 and 195 of 20N4,

Date of Order : This the 2nd Day of December, 2004,

)}
The Hon'ble Mr Justice R.K.Batta, Vice-Chairman.
[

Tﬁe‘Hon'ble Mr K.V.Prahladan, Administrative Member.

ST Bliughabant .A.No.194/2004
lEPae shat Qatyabrata Mahanta, (0.A.No.194/2004)

Mathura Nagar, Dispur,
Guwahati-6.

S Re azumdar 0.A.No,.185/2n04
WT%e o?u‘ﬂri Naren Chandré Masumdar / )

Vill Saurav Nagar, Beltola, )
Guwahati=-28. . «++ Applicants

By Advocae Sri Manik Chanda
- Versus -

1. Union of India,
represented by the Secretary to the
Government of India, .
Ministry of Home Affairs,
New Delhi.

2. ;?g ggéiggﬁr g?ral of India,
New Delhi-110011.

3. The Director of Census Operation
© Assam, G.S.Road, P !

Guwahati-781007.

4, The Under Secgret to the
Government o? grg

Ministry of Home Affalrs,
2/A Mansingh Road,
New Delhi.

5. Shri M.R.Singh,
Under Secretary to the Govt. of India,
Ministry of Home Affairs,
2/A Mansingh Road,
New Delhi-110 011.

6. The Dy. Director of Census Operation,
Assam, G.S.Road,

Guwahati-781007.

7. Shri B.L.Sarmah,
Dy. Director of Census Operations,

Assam, G.S.Road,

Guwahati-781007. ... Respondents

By Advocate Shri Tndraneel Chowdhury.

ORDER

R.K.BATTA,J.(V.C)

”

f;/ZZZF %ﬂéSa applications common gquestions/issues are

‘&&bepexam%p d and the facts being identical, the

3 \:?h é? together and are heing disposed of by
Y
S




2. .Applicant Smt Renu Mazumdar was appointed as Draftsman

in May 1970 in the office of Director of Census Operation,

" Arunachal Pradesh, Shillong. She was thereafter transferred to

the office of PDirector of Census Operation, Assam. The other

applicant Smt Biju Mahanta was appointed as Draftsman in July

1980 1n the office of Census Operatlon, Assam, Guwahati. They

were both promoted to the post of Artist, which is the next
promotionalppost. Smt Biju Mahanta was promoted to the post of
Artist with effect from 30.4.90 and was/placed on prohation
for two:years. Smt Renu Mazumdar was promoted to the post
Artistf on the recommendation of Departmental Promotion
Committe on” ?3 10.91. Both the applicants worked in the said
post of Artist £ill 30.11.93 when they were reverted to the
post of Draftsman vide letter dated 30.12.92 consequent upon
discontinuation of two posts "of Artist vide order ‘dated
30.11.93. The applicants had approached this Tribunal claiming
that they had been’ regularly promoted to the post of Artist
and couid not be reverted to the post of Draftsman on the
ground that two posts of Artist created for 1991 census had
been abolished.

3. The case of the respondents was that the post of Artist
had heen temporarily created for 1991 census on account of

which;the applicants were promoted and subsequently due to

wwahé\ition of the posts on completion of 1991 census the
&

2
'?applrgants were reverted back to their substantive post of

Gauhatiﬁﬁigh Court in Civil Rule No.4037/98 and 23985/98. The
Hon'ble :High Court .dismissed the appeal filed by the
respondents. Since the order of the Tribunal and the Hon'ble

High Court‘were not complied with, the applicants first filed

Contempt Petition 20/2000 on 26.5.2000 for non compliance of

R_. -

b .,r"“'

'igf



the said orders. On 1.6.2004 notices were issued in the C.P.

- to the respondents to show cause as to why contempt

'proceedings_should not be initiated against them. The mafter

\"w

was subéequently listed on 25.8.04. In the meantime on 12.8.04
orders were passed by the réspondents promoting the applicants
to the_ppsf of Senior Draftsman and transferring them from the
office of birector of Census- Operation, Guwahati to the office

of the Registrar General Indié, New Delhi. By another order

' dated 213.8,04 two posts of Draftsman in DCO, Assam were

'  witﬁdtaﬁn..By vet another order dated 19.8.04, the applicants

- were réfieved with effect from 19.8.04 as as to enable them to

join - #he bost of Senior Dréftsman in the office of the
Registfar General, New Delhi. In view of the said orders, the
applicants have once again approachéd this Tribunal seeking
directipns to modify order daﬁed 12.8.04 and to allow the

applicants to continue in the promoted post of Senior

Drafts@an'in the office.of Director, Census Operation, Assam,.

Cuwéhaﬁiéééncelling their transfer to Wew Delhi by restoring
them't; the post and promotion in the office of DCO, Guwahati
wgich . they were holdiﬁg prior to their  reversion. The
applicants also seek direction that they be declared to be in
continuoﬁs service in the post of Senior Draftsman from
31.12;93{ wiﬁh further direction to- the respondents to pay
consequential Dbenefits with .effect from 31.12.93 till
restorétion to the post of Senior Draftsman in the office of
DCO, Guwahati. The applicants also pray for setting aside of
order dated 13.8.04 withdrawing two posts of Draftsman and
order dated ' 19.8.04 transferring them to the office of
Regis;rqr General, New Delhi. The applicants also seek
declaration.that they are legally entitled to bhe restored to

fﬁénpost.of Senior Draftsman in the office of DCO, Guwahati by

N\ _ o
',w%;rtueGVdg the earlier 3judgment of this Tribunal and the

2 pr

H“Court. : | | 52 _

Fr
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4, The Contempt Petition had came up for hearing on 25.8.04
wherein it was pointed out that the respondents could not have
given promotion to the applicants on notional basis or
restriction to non payment of salary. The modified order dated
14.9.04 mégifying the eérlier order dated 1?.8.04 was placed
before ué and in view of the modified order dated 14.9.04 the
c.P was ordered to be clééed consequent to Shri M.R.Singh,
Under Sécretary to the Gsfernment of India having tendered
unconditional apology;
5. The issues which has been raised in these applications
are |

i) In view of the order passed by this Tribunal in
O.A.130/94 and 131/94 the order of the respondents dated
12.8.04 grénting notional promotion and denying consequential
benefits is not only illegal but contemtuous in nature.

ii) The withdrawal of posts of Draftsman from the office

ﬂ/f:_ of ‘the DCO, Assam is notjustifiable on any ground.

iii) The applicants are entitled to be reposted angl
continue at the office of DCO, Assam in the capacity as Senior
Draftsman which was being held by ﬁhem prior to their
rever81onpand

iv) The transfer of the applicants has been done in order
to penalise the applicants the applicants with mala fide
"intention and motives.

6. | We shall deal with the issues raised before us one by
onef.Insofar as the first issue is concerned the same is now

only of acadenmic interest. Initially the respondents had

Pagsed order dated 12.8.04 granting promotion to the

Q.
égﬁhg apg}lcants to the post of Senior Draftsman on notional basis
e

»thegeby dlsallow1ng them to draw arrears of pay and allowance.

Hi

relevant portion of the order dated 12.8.04 reads as under

m%o% Magﬁlgd%gsggd o%mtA'rtJ sl‘gahgﬂ:a ¥t 1%? S48
not10na1 basis from the date of their initial
promotions. As Smt. R. Mazumdar and Smt. B.Mahanta
have not worked as Artist for the period mentioned
above and also due to non-availability of vacant
post of Artists, they will not be entitled to draw
arrears of pay and allowances as Artist during the

. i3 - s R M -
(Mot s 310 st LR B e — e o S e’ s s e e T




N : W.e.f 1.1.96 on the basis of recommendation of

the 5th Central Pay Commission, the posts of
Artist, Senior Artist and Senior Draftsman .were
merged and redesignated as Senior Draftsman.
Therefore, w.e.f. 1.1.1996 Smt. R.Mazumdar and
Smt. B.Mahanta are appointed as Senior Draftsman.
Similarly, their pay in the grade of Senior
Draftsman will be fixed notionally and they will
not be entitled to draw arrears of pay and
allowances of the post of Senior Draughtsman for

the period for which they did not work as Senior -

Draughtsman due to the fact that there were no
“posts available in DCO, Assam."

We have already stated that order dated 17.8.04 was modified
vide order dated 14.9.04 and the modified order dated 14.9.04

reads..as under :

ursuance of the Hon'ble CAT Guwahati Bench
oraersP datedcs.8% 505 Hon ' BlS GAT. CUnAt, Bench

195/2004 filed by Smt B.Mahanta and Smt Renu
Mazumdar, para. 3(i)(ii) of this Office Order
No.27/96/94~-Ad.IV dated 12.8.2004 are modified as
under :

f _ ‘~f ‘ Para 3(i) Gmt7‘Renu Mazumdar and Smt B.Mahanta

w111 continue to hold the ost of
Artist till 21.12.95 and t ey are

allowed to draw the salary of Artist
till 31.12.95. The above amount will
-be paid by the nCO, Assam.

(ii) W.e.f 1.1.1996, on the . basis of
recommendation of 5th Central Pay
Commission, the post of Artist, Senior
Artist- and Senior Draftsman were
merged and re-designated as Senior
Draftsman. Therefore w.e.f. 1.1.1996
Smt R.Mazumdar and Smt. B.Mahanta are
appointed as Senior Draftsman. They
are also allowed to draw the pay and-
allowances in the grade of Senior
Draftsman w.e.f. .1.1996 till
19.8.2004(aN) (the date on which they
have been relieved from DCO, Assam to
join HQ Office in Delhi). Since they
have already been relieved by DCO,
Assam vide their letter
No.DCO(E)253/2004 /4640 dated
19.8.2004(AN), they will be entitled

, ' ' to draw the pay and allowances in the
' grade of Senior Draftsman from the
Hqrs, Office of R.G.T, New DNDelhi ‘after

the above date."

In Vieﬁ'of the above the érievance of the applicants regarding
;La.

:? ‘
7.\é§§82m, g go the second issue relating to withdrawal of the

raftsman from the office of the NDCO, Assam vide

two .posts ﬁr‘
wum&

d 13.8.04, we find that this does not .have any

bearing on the controversy involved in as much as withdrawal of

o e




the 2 posts of Draftsman does not in any manner(ﬁffect‘the
applicants since the appllcants are holding the post of Senior
Draftsman in terms of the orders passed by this Tribunal and
v the -Hon'ble High <Court, from the time of their initial
app01ntment and their reversion order has already. been set
aside..Therefore, nothing material would turn out insofar as
- the fw1thdrawa1 of the posts of Draftsman vide order dated

‘13, 8 04 is concerned.

8. he maln controversy:whlch is requlred to be dealt with

”relates to order dated 12. 8 04 vide which the applicants were

transferred from the offlce of the DCO, Assam, Guwahati to the

office of the Registrar General, New Delhi and order dated
19.8.04 vide which the applicants were relieved and the claim
of the applicants that they are entitled to be posted as Senior

Draftsmano/at DCO, Assam, Guwahati. The relevant portion of

order dated 12.8.04 reads as under :
"pDye to non- -availability of posts of Senior

praftsman in DCO, Assam, Smt R. Mazumdar and Smt.
B.Mahanta are hereby transferred and posted as
Senior Draftsman in the Hqrs. Office of Registrar
Ceneral, India, New Delhl against vacant core posts
of Senior Draftsman.

The order dated 19.8.04 reads as under :

In_ pursuance of the offlce the Registrar
. general, 1JIndia's. order No.?2 /06/94 -Ad.TV~ dated

5’13 8.2004 (copy enclosed) the following Draftsman
~ in the o/o the Director cf Census Operations, ASsan
Guwahatl are hereby released w.e.£. 19th August,
2004(AN) so as to enable them to join in the post
of Senior Draftsman in the o/o the Registrar

General, India, New Delhi .

1. SmtlBlju mMahanta, Draftman
2. Smti Renu Mazumdar, Draftsman."

o/ In this respect the contention of learned counsel for

the applicants is that the applicants are entitled to be

vrestored on, the same post at the game station where the
ppllCants were working at the time of reversion. In support

of this centention reliance has been placed on Unien of India

ns; Kewal Krishan Mi tal, 1984(2) SLR 614 and Ram Pal and COrs .

vs. Unien of India & Ore. (2002-2003 A.T. Full Bench Judgments

_..
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113)+ according te the learned counsel for the applicants

thehissuevrelating to abelition of posts of Artists which

are equated to post of Senfor Draftsman has already been dealt

with by this Tribunal and the HoA'ble High Court and the same

Cannot be reopened. It is further submitted by learned counsel

’ fo: the applicants that the erder of transfer dated 12.8.04

ind posting the apglicants_at Headquarter, New Delhi on the
sole grouﬁd of non-availability of post is neot cnly contrary
to the orders passed by the Tribunal and the Hen'ble High
Court 5ut the same is'alse centemtucus in ﬁature.'Accerding
to learned counsel fur the applicants the transfer is net
only mala fide but it is an attempt to defegt ;nd frustrate
thevordgra passed by this Tribunal and the Hon'ble High Court.
Iﬁ Was also pointed eut that the manner in which the orders
‘Qerevserved in sealed enveleop also goes to substantiate mala
fide on. the part of the respondents.

10-' Learned counsel fer the respmndents submitted before
us that the applicants have been allewed to held the post of
Art;st till 31.12. 95 in the otfice of DCo, GuWahati and
subsequent to merger of the posts of Artist with Senier
D;aftsman into the re-designated post of senier Draftsman,

the épp,licants have been appointed with effect from 1.1.96

ds'sénierloraftsman in the office of DCO, Guwahati till the

t ime thej were transferred from the office of DCO Guwahati,

Assam to the post of Seniecr Draftsman in the office of the

Registrar General, India, New Delhi and as such there is no
merit in i{ssue No.(iii) raised by the applicants. Learned

counsel for the respendents has emphasised the portion under-

""l“g.:ned above in this . reSpect. 'rhereforc. according te learned

&
ceuﬂkg for the rQSpondents it is a mere Case of transfer

posts of Senior Draftsman_in the zffice of DCO,

Q..
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GuWahati. ASsam. Therefore, according te learned counsel for
_gpgfippg respendents ¥t the applicants had been p®Stéd

'against the same post held by them on reversion from the date

version in the year 1993 till 2004 when they were trans-

red 'to the @tfice of Registraf General, India, New Delhi.
% y

; @rd:.ng to learned counsel gfor the respondents the tranasfer

being an incident of service can be questiened only on the

N

.graund of mala fide and the applicants ‘have failed to make out

DT I

- qulaase of mala £ides In this respect ¥he has placed reliance
_ ol

lon; a :umber @f authorities’ of the Apex Court and we shall refer
‘°t® a@me ‘of the said autherities 1ittle later.

The main contention of the leéarned ccunsel for the

‘”."ﬁap icants is that the applicants are entitled to be posted

1n the same post and at the Same station frem where they were
reverted in terms of the orders of this Tribunal and the
’Han'ble High Court. In this respect reliance has been placed

:’en Union ef India vS . Kewal Krishan Mittal9supra) and our

gi%:_ " “The applzcants were reverted vide order dated 30.12.93

fféﬁ”the post of Artist to Draftsman consequent to discontinua-

‘,tiwn_of twa pests of Artiat created in connectien with 1991

ated 14.7.94 found that there was no justification to stay

the impugned order dated 30.12.93, Xhaxxfmxxy since the

reveraion order became effective from 31.12.93, There fowe,

, Laftet the raversien order dated 30.12.93 the spplicants
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_)By,order dated 12.8.04 ang mcdified order dated 14.9.04 the
applicants have in fact been appointed and al lowed teo held

the post of Artist till 31. 12 95 in the office of DCO, assam

1

and te the post of Senior Draftsman ﬂith effect froem 1.1.96
£111 19.8 04 in the office af DCO, Assam itself. In view of
this. there 1s no force in the centention of the learned

: ceunsel for the applicants that the applicants have not been
p@sted in the Same post which they were holding prior t@
reversi@n in 'as much as the applicants have been p@sted in
the same pest at’ nco, Guwahati with. effect from the date
@f reversion tlll 19.8.2004 when they were ordered te be
transfe red to the office of Registrar General, India,New
Delhi. ’
13, 'Ccming to the fourth issue which relates to the transfer

' ef the applicants._we must say ‘that the centroversy which was

aettled in 0.A.130/94 and 131/94 and Civil Rule Nes .4037/98

R ‘§

" Pand 3985/98 before the Hon'ble High CQurt cannet be reopened.

”H@wever,,what is important is to see as to what was the

'3é centr@versy bef@re the Tribunal and the Hoen'ble High Ceurt.

The ccntr@versy was relating to the appeintment of the appli-
cants to the post of Artist which according to the applicants
was on’ regular basis, but accarding to the respondents the

r said premetion was against temperary vacancy only for the

::c purpose of 1991 Census’ and ance the census was over the post

A @f Artist had beeri discontinued and consequently the applicants
were revarted back frem the pest of Artist to Draftsman. Thus,
1n nutshell. the controversy was in relaticn to discontinuation
of two posts @f Artist created to the purpose of 1991 census .
This Tribunal vide judgment dated 8.5.98 came to the conclusion

fthat&}n.the appointment letters of the applicants it was

f-.

! nowherexghown that the applicants had been pxmm preomoted only

/purpase of 1991 census. The learned Addl.C.G.S.C was

e’\,

asked te pr@duce relevant recerds to show that the applicants

,\w f‘ ‘
.‘ -

e R e arr————————




! were actually promoted to the post of Artist only for the

: é- purpose of 199) census but learned Addl.C.G.3.C Wwas not able

;ﬁ‘ - te pr@duce any record 8o that effect nor DpPC record was

’-H'

3 pr@d; ed Ab:cmrdingly. it was held that there was no justifi-

5 ~cat1®n1£® revert the applicants. It is specifically stated

: in : “the erder that this cenclusion was arrived at as respon-
dents failed to produce any documents including sanction letter,
vrecnrdvef DPC etc. It was further held that in the absence of

tthéndaeuments the Tribunal was inclined te hold that the

cants were promoted on regular'bésis and as such the

i
iants ceuld not be reverted. Befere. the Hon'ble Righ

Céﬁrtyaise no recerd was preduced by the responaents to show
that the applicants had been tempararily praomoted . The Hen ‘ble
High Ceurt has held that no material was placed on record to
indicate that the present applicants had been premoted on

temporary basis. It is further pointed out that the order of

s pr@motian having not indicative of any temporary promotioen, the
.Saéié th;t the nensor;ry vdnancy created inthe Census
department had been abolished. There cannot be any doubt that
this centreversy sett led by the Tribunal and the Hen'ble High
cQurt cannet be reocpened. Nevertheless, the factual pesition
ef the sanctioned strength in the DCO office, Assam,which is
placed before us by the rQSpondents in the return and papers
annéigd thereto, as it éte@d in the year 2004 when the transfe:

, dzf:'tvi;ne':f"‘applicants had been ordered, is that there are only two

has the p@wer to assess the work of establishment and saact ioned
dunla | T\l SIS
a‘/;,f—strengthdn at each station depending upon wcrk load and

+ The present requirement as assessed by the Govern-

ol

o-——
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Apsam. The promotion orders. of the applicant° having been made

‘;effective frem the date of their reversion f.. first as Artist
| anGTCheq Senier Draftsman from 1.1.96 would mean that there are
! foug‘pe;éons now against the ‘two p@sts of Senior Draftsman. The
‘-app;icent? are deemed to be werking against the said post from

¥

the time ef their initial appointment in the year 1990 and 1991

whereas the present incumbents are., working against the said post

i
'

2l
£rom;1996. The transfer mf the applicants is therefore be viewed

1n the light of the above p@sitien. It is now well settled that

Y

.

_ transfer 18 an incident of service and unless the transfer is

M ‘*_‘_ ] s

l“ % * .L U..,'-., »1 ‘ o
transfers. ' LT

_u'

14. The Apex Court in State of U.P. & Ors. vs. Gebardhan Lal,
2004(3)"1\13:..1 244, has laid down in para 6 and 7 as under :

“Tt is too late in the day for any Gevernment
Servant to contend that once appointed or posted
in a particular place or position, he sheould
centinue in such place or positien as long as he
desires. Transfer of an emplcyee is not only ‘an
incident inherent in the terms of appointment
but alse implicit as an essential conditicn of
service in the absence of any specific indication
to the centra, in the law governing or conditions
of service., Unless the order of transfer is
shown to be an ocutcome of a mala fide exercise
of power or vielative of any statutery provision
(an Act or Rule) or passed by an authority not
competent to do 8o, an order of transfer cannet
lightly be interfered with as a matter of ccurse
or routine for any or every type of grievance

¢ sought te be made. Even administrative guidelines
for regulating transfers or coentaining transfer

policies at best may afford an opportunity teo

the officer or servant concerned to appreoach
their higher -authorities for redress but cannot

have the consequence of depriving oer denying the

Competent Autherity to transfer a particular
officer/servant to any place in public interest
-and as is found necessitated by exigencies of
service as long a8 the official status 1is not
affected gdversely and there is no infraction
of any career prospects such as senioerity, scale
of pay and secured emoluments. This court has
often reiterated that the order of transfer made
even. in transgressiocn of administrative guidelines
cannot alse be interfered with, as they do not
confer any legally enforceable rights, unless, as H
noticed supra, shown to be xiit vitiated by
mala fides eor is made in vioelation of any

statutory provision.
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A challenge to an order of transfer should
normally be eschewed and should net be ceuntenanced
by the Courts or Tribunals as though they are
Appellate Authorities over such orders, which could
assess the niceties of the administrative needs
(i . and requirements of the situation concerned. This
RS is for the reason that Courts or Tribunals cannot

, g substitute their own decisions in the matter of
transfer for that of Competent Authorities of the

State and even allegations of mala fides when made

must be such as te inspire ccnfidence in the Court
or are based on concrete materials and ought not
to be entertained cn the mere making of it or on
consideration borne out of ccnjectures of surmises
and except for streng and cenvincing reasons, ne
interference could ordinarily be made with an
order of transfer.®

:<ip9x Court in Rajendra Roy vs. Union of India and
IR ‘1993 SC 1236 has laid down as under :

s : ieggoishtrae hhat“the ‘arder of. tranéfer aften:
Lot 0 danseszasiotrofidifficulties and dislécation-in
- . the family:setrupséfrthe concernéd employees
but on that score the order of transfer is not
liable to be struck dewn. Unless such order is

passed mala fide or in viclation of the rules
of service and guidelines for transfer without
any proper justification, the Court and the
Tribunal. should not interfere with the order of
transfer. In a transferable post an order of
transfer is a normal censequence and persenal
difficulties are matters for consideration of
the department.

It may not be always pessible te establish
malice in fdct in a straight cut manner. In an
appropriate case, it is possible to draw reaso-
nable inference of mala fide actioen from the
pleadings and antecedent facts and circumstances.
But for such inference there must be £irm

ffoundation of facts pleaded and established.Such
inference cannot be drawn on the basis of insi-
nuation and vague suggestions.®

The Apex Court in Union of India and others vs. 5.L.abbas, AIR

.1993.SC 2444 and N.K.Singh vs. Uni@n of India & Ors, (1994) 6

s R : :
' scc 98'has laid down that unless the order of transfer is
%m % \'.’

vitiate ﬁby nala fide or is made in vielation of any statut@ry

"l

provisions or infraction of any professed norm er principle,

and others, AIR 1995 SC 1056 has laid dewn as under

*The court or Ttibunals are not appellate forums
to decide cen transfers of officers on adminis~
trative grounds. The wheels of administration
sheuld be allowed to run smoothly and the Courts
or Tribunals are not expected te interdict the

1

éﬁ : j }Q“f"  ‘working of the administrative system by trans-

T ferring :'the cfficers toproper places. It is for

e .o ' : ' ] M
b : ’
£L Lo <t =




censideration without any factual background
foundation. When, as in this Case, the transfer
erder is issued on administrative grounds the
Court cannot go into the expediency of posting
an officer at a particular place.n
17. Thus it 1s clear that transfer is an incident of service.
A G@vernment employee has no right to insist for pesting at a
particular post or statien. Transfer essentially falls within
the domain of admlnistratimn and CQurts cannot interfere with
) i.the same unl;ss there is mala fide or other justification. The
%applicants have made averments that it appears that respondent
.N@.4 had chalked out conSpiracy by transferring the applicants
to New Delhi in the name of implementation of the order of the
Tribunal and the applicants are being penalised and harrassed
by the rQSpondents by pesting them in New Delhi in He gdquarter
office. It is also alleged ‘that the mala fide is explicit and
the order .of transfer is ex facief fllegal. It is further

'_alleged that the hurried and unusual mede of delivery of

 "«ﬁff.orders of transfer and ralease ah@ws mala fide vindictiveness

["Tagainst the respandenta in a calculated manner. In fact, these
- are mere allegations without any material in suppert. The
applicants had fjiled contempt petition in as much a8 the orders
-wefe'hmt:complied with. In the exercise of compliance of the .
erders, .the rQSpendents were faced with a situation where there
were faur persons against two sanctioned posts of Ssnior
:f ;Draftsman and in order to implement the orders of the Tribunal

'and the Hon'ble High Court two of the said four incumbents had

to e transferred The applicants having held the post of
Artist which was subsequently equated te Senijor Draftsman
from 1990~91 respectivély i.e. to say for a period of about 13

A

'@"?éara a€@ s Guwahati by virtue of orders dated 12.8.04 and -
//;edifiea erde dated 14.9.04, .have been transferred from DCO

HE GUWahati off%c to Registrar General, India office, New Delhi .

Q}k ~ o
. -~

5
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,j The.suspicien of the applicants ‘that the orders have been

v passed pursuant to conSpiracy and. mala fide intention of the
respondonts cannot take the place of proof. The respendents
seem tQ.have acted under the circumstances in their anxiety
to imblement the orders of this Tribunal in the given circum-
staﬁges referred to ug'by above . We therefore, de not find

any reason or justification te quash the order of transfer

- datééll2.8 04 and their order of relieve dated 19.8.04.

aid pS

The applicants have already been granted all consequen-

7ﬁvtia1 benefits under order of this Tribunal and the High Court,

o
¥,
W
I,
)

- we d@ not find any justification to quash the order dated

13.8.04 withdrawing two posts of Draftsman from DCC, ASsam
vGuQéhati and in fact this issue strictly speaking is not
connected at all with the contreversy in question. The relijef
sought by the applicants cancelling their transfer 1is refused.
‘,The appliCati@ns stand dlSpOSed of in the aforesa;d

_i}p no order as to cests.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL (;Ft {

GUWAHATI BENCH: GUWAHATI

In the matter of:
0O.A. No. 195 /2004

Smti Renu Mazumdar.

... Applicant
-Vs-
The Union of India & Others.
... Respondets.

Written arguments submitted by the applicant;
By the impugned order dated 12.08.2004 the respondents sought to restore and

reinstate the applicant to the promotional post of Senior Draughtsman in the

 lleadquarter office of Register General of India, New Delhi against vacant core

post of Senior Draughtsman in the head quarter office (Para 3 (iii) of the order
12.08.2004), which has been challenged in the instant Original Application.

That the relevant portion in para 3 (iii) of the impugned order dated 12.08.2004 is
quoted below: -

“ Due to non-availabilitv of posts of senior draughtsman in DCO. Assam.

Smt. R.Mazumdar and Smt. B.Mahanta are herebv transterred and posted

as senior Draughtsman in the headquarters office of Register General,

India, New Delhi against vacant core posts of senior Draughtsman”

On a mere perusal of the above orders it appears that the alleged transfer
and posting order has been issued for the purpose of restoration of the promotion

of the applicant in the Head quarter office, New Delhi (;n the sole ground that “

Due to non-availability of posts of Senior draughtsman in DCO, Assam” (para 3
(1) of the order dated 12.08.2004).

Above contention of the respondents is totally contrary te the decision and

2 |
137 h‘:w]b;rﬁcwf
Mﬁé‘ :,.Qa.&-eaﬂa Keds,

findings arrived at at by the learned Tribunal as well as by the Hon’ble High

Court.
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The Hon'ble High Court by its judgment and order dated 27.10.2003 more
specificaily in paragraph 3 of the judgment held as follows.

“ The orders of promotion having not indicative of anv temporary

promotion. the applicants/respondents could not have been reverted to the

posts of draughtsman on the basis of the fact that temporary vacancics

created in the census department have been abolished.

6. For the aforesaid reasons, the appeals fail and are dismissed with costs

of Rs. 1,500/ each”.

Therefore it appears that the Hon’ble High Court on perusal of
records/documents, by its judgments and order dated 27.10.2003 held that order
of reversion of the applicant could not have been made on the ground of abolition
of the post of sr. Draughtsman. Hence, the impugned order of alleged transfer and
posting of the applicant in the cadre of Sr. Draughtsman at head quarter office,

New Delhi on the sole ground of non-availability of post is contrarv to the order

of the Hon'ble Tribunal as well as Hon’ble High Court.

That the respondents herein relied upon the documents of the departments and
contended before the Hon’ble High Court that the two posts of Artists/Sr.
Draughtsman have been created temporarily only for the purpose of 1991 census,
however the Hon’hle High Court on perusal of those documents recorded its
finding in Para 3 of the judgment and order dated 27.10.2003 as follows:-
“ 3. It is contended by the learned counsel for the appellants, on the basis
of documents produced before us that the temporary posts of artists have
been created in the census department on 18.03.1991 and the promotions
of applicants/respondents have been made in those vacancies only. First
creation of certain posts does not necessarily mean that the promotion
have been made on those posts only. Secondly, the order of promotion
does not indicate that the applicants/respondents have been promoted on
temporarily created posts. Thirdly the respondents Smti Biju Mahanta has
been promoled on 3.5.90, whereas the iemporary post of arlisls has been
created on 18.3.1991. Thus by the streatch of imagination, it can be said
the applicant Smti Biju Mahanta, who has been promoted to the posts of

artists on 3.5.1990 has been promoted in a temporary capacity to the posts,



o/

3

which has been subsequently created on 18.3.1991. before us also there is

no_materials placed on record to indicate that the appiicants/ respondents

have been promoted on temporary posts”.

On mere perusal of the above categorical findings of the Hon’ble High
Court it appears that the Hon’ble High Court also gone through the documents
and thereafter specifically held that the contention of the respondents that the two

- posts of Artists/Sr. Draughtsman have been abolished from the Directorate of

Census Operation, Assam is incorrect and hence rejected the contention of the
respondents regarding abolition of posts of Sr. Draughtsman. Therefore impugned |
order of transfer and posting of the applicant in the Head quarter, new Delhi for
restoration of her promotion to the post of Sr. Draughtsman on the alleged ground
of non-availability of post is contrary to the decision and order passed by the
Learned tribunal as well as by the Hon’ble High Court and on that score alone the
impugned orders dated 12.08.2004 and dated 19.08.04 are liable to be set aside
and quashed. |
Judgment of the Hon’ble Tribunal dated 8® May, 1998 passed in O.A No.

130/94 has attained finality and the same was confirmed by the Hon’ble High
Court on 27.10.03. It is further contended that the present respondents even on
27.10.2003 when the matter was finally argued before the Hon'ble High Court

they could not produce any convincing document that the post of erstwhile

© Artist/Sr. Draughtsman have been abolizhed or withdrawn from the Directorate of

Census Operation, Assam Circle, therefore the respondents now cannot adopt an

casv _course of argument that for restoration of promotion of the applicant she is

now transferred and posted in the Hqr. Office, New Delhi due to non-availability

It is a settled position of law that restoration of an employee in the

promotional post must bc donc from the officc where she was working in the said
promotional post but reverled illegally. It is also not the case of the respondent
that during the pendency of the writ petition the post of Artist/Sr. Draughtsman
which was occupied by the present applicant before her reversion was
subsequently filled up by some other incumbent in the irectorate of Census
Operation, Assam. Therefore the said post of Artists/Sr. Draughtsman still exists

in the Directorate of Census Operation Assam. In the instant application question



of implementation of the order of the Hon’ble Tribunal dated 08.05.1998 is
involved, and as a resuit further question of restoration to the post of Artist/Sr.
Draughtsman is involved.

Order of Hon'ble Tribunal dated 08.05.1998 as well as order of Hon’ble
High Court dated 27.10.2003 cannot be violated by the respondents herein by not
restoring the applicant in the office of the DCO, Assam. The attempt of
transferring the applicant from the office of the DCO, Assam to the Headquarter
office New Delhi in the name of implementation of the order that too on the
ground that post of Sr. Draughtsman are not available in DCO, Assam after the
Judgment and order dated 27.10.03 is itself amounts to contempt of court. Hence
the impugned order dated 12.08.04 and 19.08.04 arc liable to be set aside and
quashed. Contention of the respondents that the applicant has been transferred due
to non-availabilitv of post of Artist/Sr. Draughtsman is contrary to the decision of
the Hon’ble Tribunal as well as Hon ble High Court.

Judgments in respect of transfer case referred by the respondents in the
course of arguménts are not applicable in the fact situation of the instant case of
the present applicant.

That the respondents again preferred a Review Petition before the Hon’ble

High Court with an attempt to justifv their contention that the post of Artist/Sr.

Draughtsman has been abolished and no such posts exists in the DCO, Assam but

the same is also rejected bv the Hon’bhle High Court as learned by the applicant.

Applicant however relies on the following decisions: -

(1) 1984 (2) SLR 614, Union of India Vs. K.K. Mittal. (Relevant paras 10,
12, 13).

(2) 1999 (1) 8SCC 273. V.S, Charati Vs. Hussein Nhanu Jamadar (Relevant
para 9).

(3) Full Bench Vol. I(2001-03) (G.S. Kalraj) Page-113 Rampal & Ors. Vs. Union
of India & Ors. (Relevant Para 2 and 13).

(4) T'ull Bench (Vol. 2002-03) Page 200. R. Jambukheswara and Ors. Vs. Union
of India & Ors. (Relevant Para 13, 14 and 15).

In the circumstances stated above, application deserves to be allowed with

cost.
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IN THE CENTRAL ADNIINISTRATIVE, FRIBUNAL
GUWAHATI BENCH AgT;@MWAHATI

»

0.A. No. 195/2004

Smti. Renu Mazumdar ... Applicant
" - Versus—
i
' The Union of India & Ors. , ... Respondents.
IN THE MATTER OF:

As per'the order dated 08.11.2004
"passed by this Hon’ble Tribunal
directing the respondents to  place
~on record the copies of the writ
petition alongwith annexures filed by
the respondents before the Hon’ble
Gauhati High Court and also a copy
of the review petition alongwith
annexures filed before the Hon’ble
Gauhati High Court in relation to the
above noted Original Application,
the respondents hereby places the

same before this Hon’ble Tribunal.

LIST OF DOCUMENTS FILED BY THE RESPONDENTS

1. Copy of the writ petition, being C.R. No. 3985 /1998

alongwith annexures
(Annexure — A, Page—1 )

2. Copy of the affidavit fled in the above noted writ proceedings

i.e., CR. No. 3985/1998.
: (Annexure — B, Page - )
3. Copy of the review petition being Review Petition No. 21/2004
alongwith annexures
‘ (Annexure — C, Page - )
Filed py

2% l\\l'))”‘
(Indraneel Chowdhury)

Advocate
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Smti. Renu Mazumdar.
-VS‘-
Union of India & Ors.

LIST OF DATES AND SYNOPSIS OF THE APPLICATION

¢3.10.1991—
|
{

31.12.1993-

'08.05.1998-

24.03.2000-

Applicant promoted from the post of Draftsman
regular basis 1in

(Annexure-~1)

to the post of Artist on

temporary capacity.

Applicant reverted again to the post of
Draftsman on the plea of discontinuation of
the post.

Applicant thereaftet challenged the

raversion before the Hon’ble CAT
130/94. (Annexure-I1)

order of
through 0.A. No.

Judgment and order passed by the Hon’ble CAT
130/94 setting aside the order of

in O;A No.
reversion dated 31.12.93 and directed the
respondents to give all conseguential

benaflts to the applicant.
Thereafter the Respondents flled appeal

bafore the Hon’ble Gauhatil High Court

challenging the validity of the judgment and
order dated 08.05.98 of the Hon’ble CAT,
under Civil Rule No.3985/98. (Annexure-I1I1)

S@nlorlty 1ist in the grade of Draftsman as

on 01.01.2000 has been published. (Annexure-

YIII).

IN THE CENTRAL ADMINISTRATIVH TRIBUNE&‘E“ 3‘""““ —
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27.10.2003-

26.05.2004-

01.06.2004-

12.08.2004-

13.08.2004-

19.08.2004~

Judgment and order passed by the Hon’ble High
Court in C.R. No. 3985/98 whereby the appeal
was dismissed and the judgment dated 08.05.98

of the Tribunal was upheld. (Annexure-Iv)

Due to non-compliance of the Jjudgment and
order dated 08.05.98 of the Hon’ble Tribunal,
Contempt petition filed by the applicant
under C.P. No.20/04 in 0.A. No. 130/94. -

Hon’ble Tribunal issued Notice upon the
Respondents against C.P. No. 20/2004.

Respondents issued order promoting the
applicant to the post of Sr. Draftsman after
receipt of Tribunal’s notice aforesaid but
acting with malafide intention and vindictive
attitude, denied to pay the arrears of pay by
treating the promotion on notional basis and
further transferred the applicant from the
office of the Director of Census Operation,
Guwahati to the office of the Registrar

General, New Delhi. (Annexure-v)

Respondents issued another order withdrawing
two posts of Draftsman from the office of the
DCO, Guwahati with malafide intention and
ulterior motive so as to deny the retention
of the applicant at Guwahati on the plea of
non availability of post at Guwahatil.
(Annexure-vI)

Respondents issued another order releasing
the. applicant from the office of the DCO,
Guwahati in the afternoon of 19.08.2004.

All the three orders dated 12.08.04,
dated 13.08.04 and dated 19.08.04 were kept
confidential and suddenly handed over to the

applicant in a sealed envelope on 19.08.04
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(afternoon) itself after obtaining her

signature.

The entire exercise was made 1in a
planned and concerted manner with malafide
intention and vindictive attitude only in
order to harass the applicant and the whole
exercise is wviolative of the Jjudgment and
order dated 08.05.98 passed by the Hon'ble

CAT in 0.A. N0.130/94. (Annexure~vII)

Mence this Original Application before

this Hon’ble Tribunal.

PRAYERS

|Relief(s) sought for:

1.

2.

A

Under the

facts and circumstances stated above, the

applicant humbly prays that Your Lordships be pleased to

admit this application, call for the records of the case

and issue notice to the respondents to show cause as to

;why the relief(s) sought for in this application shall

not be granted and on perusal of the records and after

hearing the parties on the cause or causes that may be

:ghown, be pleased to grant the following relief(s):

That the respondents be directed to modify their order
No. 27/96/94-ad.IV dated 12.08.2004 (Annexure-V) and

allow the applicant to continue in her promoted post of

artist/Sr.

Draftsman in the office of the Director of

Census Operations, Guwahati canceling her transfer to New

Delhi and

restoring her to post and promotion in the

office of the DCO, Guwahati which she was holding prior

to her reversion.

That the

Hon’ble Tribunal be pleased to declare that

the applicant is in continuous service in the post of
artist/Sr. Draftsman from 31.12.93 and direct the

respondents to pay and other consequential benaefits be
paid accordingly w.e.f 31.12.93 till the actual date of




restoration to the post Artist/Sr. Draftsman in the
cffice of DCO, Guwahati by modifying the impugned order
dated 12.08.04.

That the order No0.27/96/94~Ad.IV dated 13.08.2004
(Annexure-VI) issued by the Respondents be set aside
and  quashed and further the order No. DCO (E)
253/2004/4660 dated 19.08.04 (Annexure-VII) be quashed

in respect of the applicant.

That the Hon’ble Tribunal be pleased to declare that
the applicant is legally entitled to be restoréd to the
post of Artist/Sr. Draftsman in the Office of the DCO,
Assam, Guwahati in the light of the judgment and order
ddated 08.05.98 in 0.A. No.130/94.

5. Costs of the application.

6. Any other relief(s) to which the applicant is entitled as

the Hon’ble Tribunal may deem fit and proper.

Interim order praved for.
During pendency of this application, the applicant

prays for the following relief: -

That the Hon’ble Tribunal be pleased to grant an
interim order staying the operation of the order dated
12.08.04 (Annexure-V) to the extent of transfer of the
applicant from Guwahati to Delhi and further staying
the order dated 13.08.04 (Annexure-VI) in entirety and
also staying the order dated 19.08.04 (Annexure-¥II) in
respect of the applicant.
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; IN THE CENTRAL ADMINISTRATIVE TRIBUNAL t‘: 4
GUWAHATI BENCH: GUWAHATI

(An Application under Section 19 of the Administrative

Tribunals Act, 1985)

-
0. A. No. 'S /2004
BETWEEN

;Smti Renu Mazumdar,

W/0- Shri Naren Chandra Mazumdar,

Vill- Saurav Nagar, Beltola,

-!Guwahatiw 781 028. _
, Appli :

~AND-

?1, The Union of India,

| Represented by the Secretary to the
Government of India,
Ministry of Home Affairs,
New Delhi.

2. The Registrar General of India,

2/4, Mansingh Road,
New Delhi-110011.

3. The Director of Census Operation
Assam, G.5. Road,
Guwahati- 781 007.

4. The Under Secretary to the
Govt. of India,
Ministry of Home Affairs
2/A Mansingh Road.
New Delhi.

:5.  Shri M.R. Singh

Under Secretary to the Govt. of India,

Ministry of Home Affairs,

RQM Magytmd s
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2/A Mansingh Road
New Delhi~ 110 011.

The Dy. Director of Census Operations,
Assam, G.S. Road.
Guwahati- 781007.

Shri B.L. Sarmah,

Dy. Director of Census Operations,
Assam, G.S Road,

Guwahati-781007.

DETAILS OF THE APPLICATION

Particulars of order(s) against which this application

is made.

This application is made against the impugned orders
(1) No. 27/96/94-Ad.1V dated 12.08.2004, (Annexure-v)
(ii) No. 27/96/94-ad. IV dated 13.08.2004, (Annexure-
YI} and (iii) No. DCO (E) 253/2004/4660 - dated
19.08.2004 (Annexure~VII) issued by the Respondents
violating the directions passed by this Hon’ble
Tribunal in the judgment and order dated 08.05.1998 in
O.A. No. 131/1994. Under the said impugned orders the
applicant has been denied the arrears of pay etc.
violating the terms of the order dated 08.05.98 and the
pfomotion of the applicant'has been given effect w.e.f.
01.01.1996 only with notional benefit for the earlier
period till 31.12.95 and the applicant has further besn

sought to be transferred from Guwahati to Delhi by even

Romu  Magumdas
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withdrawing the posts from Guwahati with malafide

intention and on vindictive attitude.

I - I- Io E II I oI ]

The applicant declares that the subject matter of this
application is well within the Jjurisdiction of this

Mon’ble Tribunal.

Limitation.
The applicant further declares that this application is
filed within the limitation prescribed under section-21

of the Administrative Tribunals Act, 1985,

Facts of the Case.

'That the applicant is a citizen of India and as such

she 1is entitled to all the rights, protections and
privileges as guaranteed under the Constitution of

India.

That while working as Draftsman in the office of the
Director of Census Operations, Assam, Guwahati, the
applicant was promoted to the post of Artist on regdlar
basis in a temporary capacity w.e.f. 23.10.1991 vide
office order No. DCO (E} 20/78/vol-I11/10391-96 dated
23.10.1991 following the recommendation of the
Departmental promotion committee.

(Copy of order dated 23.10.1991 is annexed hereto
for perusal of Hon’ble Tribunal as Annexure-I.)

!

That after having ssrved for more than 3 % years as

Artist, the applicant was illegally reverted to the
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post of Draftsman w.e.f. 31.12.93 on the plea of
disconiinuation of the posts of Artist which wére said
to be created 1in connection with 1991 census. The
applicant was reverted vide office order No. DCO
(E}/97/80/Vv0l~1/10103 dated 30.12.1993 in an arbitrary
manner.

| (Copy of order dated 30.12.93 is annexed hereto

for perusal of Hon’ble Tribunal as Annexure-I11).

That being aggrieved due to her reversion, the
applicant approached this Hon’ble Tribunal through 0.A.
No. 130/1994 praying for setting aside of the order of
reversion dated 30.12.93 and for a direction upon the
respondents to treat the applicant 1in continuous
service in the post of Artist w.e.f. 31.12.93 with all
consequential service benefits etc. The Hon’ble
Tribunal vide 1its. common Jjudgment and order dated
08.05.1998 in 0.A No. 130/94 and 0.A. No. 131/94 was
pleased to set aside the order of reversion dated
30.12.93 and allowed the application with the direction
upon the respondents to. give the applicant all
conseguential benefits.

(Copy of Jjudgment and order dated 08.05.98 is
annexed hereto. for perusal of Hon’ble Tribunal as

annexure-I111).
That the Respondents thereafter challenged the validity
of the order dated 08.05.1998 passed by this Hon’bls
Tribunal in 0.A No0.130/94 before the Hon’ble Gauhati
High Court through appeal registered under Civil Rule

NDO.3985 of 1998. The Hon’ble Gauhati High Court vide
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its common judgment dated 27.10.2003 in Civil Rule No.
4037/1998 and Civil Rule No.3985/1998 dismissed the
appeal with costs of Rs. 1500/~ each and upheld the
Judgment and order dated 08.05.98 passed by this
Hon’ble Tribunal.

(Copy of the judgment and order dated 27.10.2003

is annexed hereto for perusal of Hon’ble Tribunal

as Anpexure-IV).
That even thereafter, the ﬁespondents did not implement
the judgment and order dated 08.05.1998 and inspite of
all persuasions of the applicant, the Respondents
deliberately and willfully ignored to implament the
Mon’ble Tribunal’s order. Eventually, .the applicant
alongwith the applicant of 0.4 No0.130/94 filed a
Contempt Petition before this Hon’ble Tribunal against
nor-compliance of the order dated 08.05.1998 which has
been registered as C.P. No. 20 of 2004 in 0.A.
No.130/94 and 131/94 and the C.P is pending before the
Hon’ble Tribunal and notice thereto have been served on

the Respondents.

That the Respondents after receipt of the notices of
the Hon’ble Tribunal against the Contempt Petition,
have become extremely vindictive against the applicant
and have now issued three nos. of impugned orders in
the name of implementation of the order of the Hon’ble
Tribunal, Vviz; (i) Order No. 27/96/94-aAd.IV dated
12.08.2004, (1i) Order No.27/96/94-Ad.IV dated
13.08.2004 and, (iii) Order No. DCO (E) 253/2004/4660

dated 19.08.2004.
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Under the said orders, the Respondents have
resorted to the following impugned actions against the
applicant; -

(i) Vide order dated 12.08.04 the applicant has

been treatsd as promoted to the post of Senior

Draftsman (post of Artist held by the applicant

prior to her reversion has been merged and

redesignated as Sr. Draftsman) w.e.f. 01.01.96

only, with notional promotion till 31.12.95, thus

denying the benefits of arrear pay etc. to the
applicant which is contrary to the directions
given in the order dated 08.05.98 of the Hon’ble

Tribunal. Further, the applicant has been sought

to be transferred from the office of the Director

of Census Operations, Guwahati to the office of
the Registrar General of India, New Delhi under

the same order dated 12.08.04.

(ii) vide order dated 13.08.04, ths two posts of

Draftsman in the office of the Director of Census

operation, Assam, Guwahati have been withdrawan.

It is relevant to mention here that following
the recommendation of the 5N central Pay Commission
the posts of Artist, Senior Artist and Senior Draftsman
have been merged and redesignated as Senior Draftsman.

(iii) Vide order dated 19.08.04, the applicant has

been released from the office of the Director of

Census Operations, Guwahati w.e.f. from the same

day i.e. 19.08.04.

Romun (MWM



In this connection it may be stated that

withdrawal of the post of Draftsman as well as instant
relive of the applicant on the same day on 19.08.04 has
been issued, with an ulterior motive to restrain the
present applicant to attending the office further at
Guwahati knowing fully well that bostihg of the
applicant in the Headguarter office at New Delhi will
cause irreparable loss and injury and they may compel
to take voluntary retirement and in disguise these are
penalty orders for approaching the Court of Law for
redressal for her grievances, it appears that they
wanted Jjustice from the Court of Law and the Hon’ble
Court although granted justice but in the name of the
implemeétatioﬁs of the orders, the applicant is now
penalized and harassed by the respondents by posting
her at New Delhi in the Headguarter Office. It appears
that Respondent No.4 has chalked out this conspiracy by

transferring the applicant at New Delhi in the name of

implementation of the order of Hon’ble Tribunal, .

impugned order of posting of the applicant at New Delhi

and simultaneously withdrawal of the post of Draftsman
from the office of the DCO has not been done in public
interest at all. The post of Draftsman which is now
withdrawn and shifted to New Delhi in fact allotted to
this Director of Census Operation, Assam about 25 years
back but the same was withdrawn all of a sudden in the
Headguarter office, New Delhi without any public
interest. The said withdrawal of post of Draftsman also

not based on ISU report as such this action has been

_W Magtmadlns
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taken with a sole intention to restrain the applicant
to attend their duties in the office of the DCO at
Guwahati with malafide intention. The order of 12.08.04
which is passed by the Under Secretary to the Govt. of
India, Ministry of Home Affairs, Shri M.R. Singh itself
establishes that same has been passed with a malafide
intention which is established beyond doubt on a mere
perusal of the following lines of paragraph 2 of the
impugned order dated 12.02.2004.

““Both the Hon’ble Tribunal and Hon’ble High Court
have taken a view and passed Jjudgments on the
assumption that the above named officials were
promoted as Artists on regular basis although in
fact the above officials were promoted against
temporary Census posts created for Census, 1991.°°
It is quite clear from the above remarks from the
Under Secretary that the Hon’ble Tribunal and Hon’ble
Migh Court as if wrongly passed the order and Jjudgments
in the case of the applicant and therefore he has been
used the word “‘assumption®’ using of such word while
implementing the judgment of Hon’ble Court is amount to
Contempt of Court and his mindset and intention is
clearly evident from the aforesaid paragraph guoted
above. It appears that Shri M.R. 8ingh could not accept
the order of Hon’ble Tribunal as well as Hon’ble High
Court and as a result he has implemented the order is
such a manner victimizing the poor lady applicant who
has knocked the door of justice in the Court of Law.
Malafide is explicit and the order therefore ex facie

illegal and the order of implementation has been passead



in a very illegal and arbitrary manner by Shri M.R.
Singh. He has also used the word ““notional basis?’’ in
a very cleaver manner with an intention to avoid the
direction of the Tribunal ‘‘to give the applicant all
consequential benefits’’ .

(Copy of the impugned orders dated 12.08.04, dated
13.08.04 and dated 19.08.04 are annexed hereto for

perusal of Hon’ble Tribunal as Anpexure-V, VI and

VII respectively).

That it is stated that all three impugned letters as
stated above were handed over to the applicant in a
closed envelope on 19.08.04 at 2.45 P.M after calling
the applicant in the chamber and obtaining her
signature against the receipt of the envelope and the
applicant came to know the contents of the orders only
after opening the envelope thereafter.

It is relevant to mention here that the entire
saquence of events mentioned above i.e. issuance of
promotion and transfer order, withdrawal of posts of
Draftsman from the office of the Director of Census
Operations, Guwahati, issuance of release order
instantly etc. all at a time, almost simultaneously and
in a hurried manner and the unusual mode of delivery of
the orders to the applicant itself smacks malafide and
bears ample testimony of the vindictive actions of the
Respondents against the applicant in a planned ‘and

concertaed manner.

That the applicant begs to state that the Hon’ble

Tribunal vide it’s judgment and order dated 08.05.98

For. Magpmdlo
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58t aside the order of reversion dated 30.12.93 and
directed the respondents to give the applicant all
““consequential benefits”’, This implies that
consequent upon the setting aside of the order of
reversion, the order dated 30.12.93 is void-ab-initio
and non-existent and the applicant is in continuous
service in her post of Artist under DCO, Guwahati and
as such she is entitled to her regular pay and all
other benefits from 30.12.93 and onwards i.e. from the
date of her illegal reversion in continuity and the
question of notional promotion till 31.12.1995 or non-
payment of pay and arrears for that period as mentioned
in the impugned order dated 12.08.04 is irrelevant and
contrary to the directions passed by this Hon’ble
Tribunal in its judgment dated 08.05.98. The direction
for paying consequential benefits in the said Judgment
means and includes the arrears of pay also from
$1.12.93 and restoration of the applicant’s promotion
to the post of Sr. Draftsman to the same office where
she was working.

Further, the setting aside of the order of
reversion dated 30.12.93 by the Hon’ble Tribunal
implies that the said impugned order is void-ab~initio

which means that the applicant has been restored to haer

original post, place and position which she had been

holding prior to her reversion. As  such on her

promotion to the post of Senior Draftsman (which is a

redesignated post of Artist) following the order of the

Tribunal she gets back her own post and position which

Romu Magtumdl,
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she had been already holding prior to reversion and
that post is meant for the office of the DCOo, Guwahati
and in all fitness of the things she is to continue in
the office of the DCO, Guwahati only. But the
Respondents surprisingly hatched up another conspiracy
for harassing the applicant and acting malafide -and
with vindictive attitude and in utter violation. of the
Tribunal’s order has transferred the applicant from the
office of the DCO, Guwahati to the office of the

Registrar General, New Delhi vide its impugned order

dated 12.08.04 in the pretext of implementing the order

dated 08.05.98 of this Hon’ble Tribunal . which is
arbitrary, illegal, unfair, malafide and violative of

the Tribunals order.

That 1in para 2 of the impugned order dated 12.08.04,

 the respondents maintained that-

‘“Both the Hon’ble Tribunal and Hon’ble High Court
have taken a view and passed judgments on the
assumption that the above named officials were
promoted as Artists on regular basis although in
fact the above officials were promoted against
temporary census posts created for Census, 199177,
It is relevant to . mention here that this very
contention of the respondents were adjudicated upon by
the Hon’ble Tribunal and the Hon’ble High Court which
was the issue in the case and both the Hon’ble Tribunal
and the High Court rejected this contention of
temporary posts and passed the Jjudgments. But the
Respondents instead of going as per the literal meaning

of the Jjudgments have acted on their own assumptions

Kot Maglumds,
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and constructions as quoted above and have maintained
their .earlier view thaereby implying that the orders
passed by this Hon’ble Tribunal and the Hon’ble High
Court were all based on wrong assumptions and such
stand of fhe respondents itself amounts to Contempt of

court.

b

That the applicant most respectfully submits that the
respondents vide their order date 13.08.04 have
withdrawn the two posts of Draftsman from DCO, Guwahatl
only with the malafide intention and ulterior motive of
denying ?he continuation of the applicant in DCO,
Guwahati on the plea of non-availability of post. It is
understood that these two posts have been shifted to
the office of the Registrar General of India, New Delhi
where the applicant will be eventually adjusted against
one of that post which could be continued at DCO,
Guwahati also as was done prior to her reversion. These
posts were meant for DCO, Guwahati as per the staffing
structure and there is no valid reason for such hasty
and sudden restructuring and withdrawal/shifting of the
said posts from Guwahati which by itself smacks
malafide. It is pertinent to mention here that neither
the proposed transfer of the applicant nor the
withdrawal/shifting of the said posts from Guwahati to
New Delhi has been done in the Public interest. These
actions of the Respondents are malafide, arbitrary,
vindictive, unfair, bad in law and violative of the

principles of natural Jjustice.
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That the applicant begs to submit that the instant
release of the applicant vide order dated 19.08.04 in a
hasty manner and through subsequent unusual mode of
delivery of the same to the applicant in the afternoon
of 19.08.04 itself is unwarranted and clearly
understandable and by such of their acts the
Respondents have only made colourable exercise of power
in the pretext of implementation of the Jjudgment and

order dated 08.05.98 of the Tribunal.

That the applicant further begs to submit that making a
departure from the set procedure, the impugned orders
dated 12.08.04 and dated 13.08.04 have besn issued by
the Under Secretary to the Govt. of India whereas the
appointing and Disciplinary authority of the applicant
is the Director of Census operations, Assam, Guwahati,

and such act is also illegal and unfair.

That the applicant begs to state that her husband Shri
Naren Chandra Mazumdar is a physically handicapped
person who is working at AG Office at Guwahati and only
on this consideration she was transferred on her own
request from the office of the Director of Census
Operations, Arunachal Pradesh, Shillong to the office
of the Director of Census Operations, Assam, Guwahati
in 1981. Her husband needs her constant help in his
movements and functioning.

Further, since her husband is a central Govt.
employee and working at Guwahati, the applicant is

antitled to the benefit of spouse posting in the same

Romu Maytuwelat.
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station i.e. Guwahati as per the professed policy of
the Government and it 1s more so when her husband is a

physically handicapped person.

That the applicant most respectfully begs to submit
that being frustrated in their bid to revert the
applicant and following the auashing/dismissal of the
orders and actions of the Respondents by this Hon’ble
Tribunal and the Hon’ble High Court, the Respondents
&re now acting desperately with vindictive attitude and
have transferred the applicant in the pretext of
promotion even by shifting the posts in a planned and
concerted manner only with the intention of inflicting
harassments upon the applicant since she approached the
Hon’ble Tribunal and her right has been protectga by

this Hon’ble Tribunal.

That the appiicant begs to submit that she is g
Schedule caste employee and as such is her tranéfer to
a far off place like Delhi is contrary to the professed

. . . ! e ¢, ¢ ,
policy and guidelines of the Government. Fuiiw,, Che ¥ ir
e vcn-fa& (9"{ resdiviemaoad, :

That the applicant begs to state that the seniority in
the cadre of Draftsman in the respondents department is
maintained Directorate wise and promotion from the post
of Draftsmanito the post of artist/Sr. Draftsman is
als0 made Directorate wise. Thérafore transfer of the
applicant in the instant case from the Directorate of
Census, Assam té the office of the RGI, New Delhi is a

departure from the normal practice and set convention.

Ron Magunda.
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It is further submitted that when a Draftsman is
promoted to the post of Sr. Draftsman although it
assumes a higher responsibility but there is no
specific allocation of works rather nature of works and
duties are same. Therefore there is no justification of
transferring the applicant with a sole intention to
harass her for approaching the Hon’ble Courts. It would
be further be evident from the order bearing Memo No.
DCO  (E) 171/74/Pt.1/3754 dated 24.03.2000 wherein
seniority list in the grade of Draftsman has been
published as on 01.01.2000 wherein the name of the
bresent applicant is also figured in S1. WNo.2.
Therefore it is quite clear that the seniority of
Draftsman are always being maintained respective
Directorate wise and the promotion of the applicant to
the post of Artist now redesignated as Sr. Draftsman
was granted to the applicant against a vacant post
under the Directorate of Census Operation, Assam and
therefore the applicant had accepted the said
promotional post which was meant for Directorate of
Assam and by stress of imagination it could be said
post of Artist is meant for Headquarter office, New
Delhi.

(Copy of the order dated 24.03.2000 is enclosed

hereto for perusal of Hon’ble Tribunal as
annexure-vIII.)
That it is the settled position of law that setting
aside of the order of reversion leads to the logical

consequences that the reverted official is restored to

s,
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the original position and is entitled to the pay and
all other benetits for the entire period from the date
o7 reversion till the date of restoration to the
original position i.e. to the position held prior to
raversion. As such the word ‘‘consequential benefits’’
#s directed in the order dated 08.05.04 of the Hon’ble
Tribunal in the instant case means and includes all
benefits including the arrear pay. It is settled under
law that if the order of termination is made null and
void by a court, the Government will follow the
declaration and pay to ‘the servant his arrears of
salary and restore him to the office from which he was
terminated/or reverted. The same analogy and ratio is
applicable in the instant case also, and the applicant
has to be posted and restored in the office of the DCO,
Assam, Guwahati where she was working prior to her

reversion.

That the impugned order of transfer will put the
applicant into extreme distressing condition
financially, mentally and physically at this fag end of
her service tenure. As such finding no other
alternative, the applicant has been approaching this
Hon’ble Tribunal for protection of her rights and it is
& fit case for the Hon’ble Tribunal to interfere with
and to protect the rights and interests of the
applicant, directing the respondents to allow her to
continue in the office of the DCO, Guwahati and to
drant her all other benafits for the period from

30.12.1993 and onwards as per directions given in the

WW&W«@



S

judgment and order dated 08.05.98 of this Hon’ble

Tribunal in 0.A. No. 130/94.

That this application is made bonafide and for the

cause of Jjustice.

GlQullds IQI !Qliﬂl ‘5) ﬂi LII legal QlQ!iSiQ“S«

For that, the order of rsversion dated 30.12.93 issued
by the Respondents has been guashed and set aside and
the respondents have been directed to give all
conseguential benefits to the applicant vide Judgment
and order dated 08.05.98 in 0.A No. 130/94, passed by

this Hon’ble Tribunal.

For that, the Respondents challenged the wvalidity of
the order dated 08.05.98 of the Hon’ble Tribunal before
the Hon’ble Gauhati High Court which was also dismissed
by the Hon’ble High Court vide its judgment and order
dated 27.10.2003 in Civil Rule No. 3985/1998, thereby
Qpholding the judgment and order dated 08.05.98 of this

Hon’ble Tribunal.

For that, consequent upon the gquashing of the order of
reversion dated 30.12.2003 as aforesaid, the said order
is deemed to be treated as void-ab-initio and non-

axistent.

For that, the applicant is entitled to be restored to
her original position and deemed to be in continuous
sarvice in her provisions post of Artist/Sr.

Draughtsman from 30.12.93 and onward and is entitled to

oy Moglnd,
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all consequential benefits in terms of the judgment and

order dated 08.05.98 of this Hon’ble Tribunal.

For that, the transfer of the applicant in the pretext
of promotion from the office of the DCO, Guwahati to
the office of the Registrar General, New Delhi and
denial of arrear pay with the wrong contention of
notional promotion is malafide, arbitrary, illegal and

vindictive.

For that, the shifting of two posts of Draftsman from
Guwahati 1is unwarranted, malafide and with ulterior

motive.,

For that the transfer of the applicant from Guwahati
and shifting of the two posts of Draftsman from DCO,
Guwahati have not been done in the interest of public

sarvice.

For that the husband of the applicant is also a central
Govt. employee and posted at Guwahati and as such the
applicant is entitled to the benefit of spouse posting
in the same station as per the professed policy of the

Government.

For that the husband of the applicant is a physically

handicapped person who needs constant care and

attendance. Only on this consideration she was
transferred 1in 1981 from the DCO, Shillong to DCO,

Guwahati.

Kot Mogiumds,



5.10 For that the applicant is a SC candidate and as such

her transfer to far-off place is against law.

5L11 For that “‘Consequential benefit®’ means and includes
all benefits including the arrear pay and restoration

in the same place.

6. Details of remedies exhausted.
That the applicant states that she has exhausted all
the remedies available to him and there is no other
alternative and efficacious remedy than to file this

application.

Court.

The applicant further declares that she had not
poreviously filed any application, Writ Petition or Suit
before any Court or any other authority or any other
Bench of the Tribunal regarding the subject matter of
this application nor any such application, Writ

Patition or Suit is pending before any of them.

8. Relief(s) sought for:
Under the facts and circumstances stated above, the
applicant humbly prays that Your Lordships be pleased
to admit this application, call for the records of the
case and issue notice)to the respondents to show cause
a4s to why the relief(s) sought for in this application
shall not be granted and on perusal of the records and
after hearing the parties on the cause or causes that
may be shown, be pleased to grant the followihg

relief(s):
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That the respondents be directed to modify their order

No. 27/96/94-ad.IV dated 12.08.2004 (Annexure-V¥) and

allow the applicant to continue in her promoted post of
Artist/Sr. Draftsman in the office of the Director of
rensus Operations, Guwahati canceling her transfer to
New Delhi and restoring her to post and promotion in
the office of the DCO, Guwahati which she was holding

prior to her reversion.

That the Hon’ble Tribunal be pleased to declare that

the applicant is in continuous service in the post of

Artist/Sr. Draftsman from 31.12.93 and direct the

respondents to pay and other conseqguential benefits be
paid accordingly w.e.f 31.12.93 till the actual date of
restoration to the post Artist/Sr. Draftsman in the
office of DCO, Guwahati by modifying the impugned order

dated 12.08.04.

That the order No.27/96/94-Ad.IV dated 13.08.2004

(Annexure-VI) issued by the Respondents be set aside
and quashed and further the order No. DCO (E)
253/2004/4660 dated 19.08.04 (Annexure~VII) be quashed

in respect of the applicant.

That the Hon’ble Tribunal be pleased to declare that

the applicant is legally entitled to be restored to the

8.5

post of Artist/Sr. Draftsman in the Office of the DCO,
Assam, Guwahati in the light of the judgment and order

dated 08.05.98 in 0.A. No.130/94.

Costs of the application.
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Any other relief(s) to which the applicant is entitled

as the Hon’ble Tribunal may deem fit and proper.

During pendency of this application, the applicant

prays for the following relief: -

That the Hon’ble Tribunal be pleased to grant an
interim order staying the operation of the order dated
12.08.04 (Annexure-V) to the extent of transfer of the
applicant from Guwahati to Delhi and further staying
the order dated 13.08.04 (Annexure-vI) in entirety and
also staying the order dated 19.08.04 (Annexure-VII) in

respect of the applicant.

-------------------------------------------

- This application is filed through Advocates.

.11, articu f I.P.O.
i) I. P. 0. No. oG 1134119
- 1i) Date of Issue : 14 .9.64 .
~iii) Issued from . @.f.0,. G uwehald
iv) Payable at .
: @ PG . @Uv;)g\q\:m: T

" As given in the index.

Qs Mogindsz.
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VERIFICATION

I, 8mti. Renu Mazumdar, W/o Shri Naren Chandra
Mazumdar, aged about 56 Years, rasidenﬁ of Vill Saurav
Nagar, Beltola, Guwahati- 781028, do hereby verify that
the statements made in Paragraph 1 to 4 and 6 to 12 are
true to my knowledge and those made in Paragraph 5 are
true to my legal advice and I have not suppressed any
material fact.

/

/N
Aand I sign this verification on this the day of

August, 2004.

bons
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CENTHAL AT DLLPaTIvE Tl BHUAL, CGHLIAHAT T (IEMERH
Original Apprlicaeticons No. 130 of 1094
({

Date ci Crder @ Tile thwe T4 v of Mev, 1¢9¢,

Justice Shri u.ll.:

ainistrative Memoer.

snri G.L.sanglying, 23

. \ / .
Sut. Renu Mazumder (7,-2.130/84) - )
smt. Biju Mahanta {(C.A.131/940 o AppliCGnts
By rdvccate S5/5hnd J.L.Sarkar & M.Chanda.
- Versus -

1. Union cf India
represcnted by the lecretary,
Ministry cf iloae Lffairs,’
New Delhi.

2. The Registrar General of India,
2/n Mansingh Hoad,
New Belhi-11.
3. The Director of Cc
Aszam, G.S.Road,’
Guwahati-~7.
S ) _
By Advqrete Shri A.H.Chcudhury,Addl.C.:5.S.C.
{(In bceth the applications) .

1
1=
1o
I
1o

BARUAH J.(V.C) ‘ .

Both the applicaticns involve cth:n guestions cof law
and similar facts. The
Draftémanvin the cffice ¢f the Directer cf
-Afnam,'cu}ahati. Tre anplivant in P.h.130/92 wae 5pp:iﬁtuﬂ
inothe menth of May, 1970 as Drefusoon 4 the éificc <l ot
Censius Cpueration, Arunachal Pradesh, Lhilleng. She was ihere~

alter Lraonferted Loothe offdoee of the sdlves ter of Copr e

‘

Cpereticn, Assan. similerly thoe cther applicant Sat. BEiju

Mahanta, applicant in O.A.131/94 was appointed as Praftsnon

ceantd. . 2
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in July 1980 in the office of the Census Cperation, Assam,
Guwahati. Their next pronoticnel phet i{s Artist. Snt Mazumdar

was promcted cn the recormmendezticn ¢f the Departmental Promoticy

Comnittee (DPC for sha'rt) to tne post cf Artist with effecot
' frmnagi?fatyggi)cg‘regqlar besis in the scale of pay c¢f k.1400-
2300/~p«m by order datédd 23.10.%991. The other applicant Hmt
Biju Mahanta was grcmoted tp the post of.Artist with effect
from 30.4.199g on regular besis. In the order cf prcmoticn “mt.
. Mazumder, applicant in C.A.130/94 it was specifically menticned
that the applicant would be for o probation for twe yearso.
However, such conditicn was not thére at the time of promoticn
to the other applicant Snt B.Mahanta. Snt Mahanta was alsc
promoted on the basis of the reqcmﬁendation of the DPT cn
regular basis. Therekfter bcth the agplicants had bu«en working
as suchttill 30.11.1993. By ordér dated 30.12.1993 both the
applicants were reverted tc their original post of Draftsman

ccnsequent upon the discontinuaticn cf the two posts of Artist

. ﬁﬁayg. created in connecticn with 1991 census vide Registrar Gencral's
W
n

/;:/EEHSU;;\{:K, letter No. 2/4/90-RG(AG.IT) dated 30.11.1993. Being aggrieved

-

, .?'.: PR e g:.':\

4

both the applicants had submitted representations. licwezver, the
sald representatiocns were not digpored of but they were revirted
tc the post of Drafrsiaen. As the responiente failed teo dispcse

cf the representaticns both tie ap>licants have apprcached

thic Tribunal by £1liny the aforecaid Criginal Applicatione.
- 2. In due course the rezpzndents have entered appearance
and filed written statements. We Lave heard br J.L.Sarkar,
learned ccunsel appearing cn behalt ¢f the applicants and
MNr A.K.Choudhury, learned A3dl.C.5.S.C for the respendents.
Mr Sarkar submits that the corder c¢f reversicn was illegal,

/ .// arbitrary and contrary tc the previsicns cf law. 3Besides,

ceontd..3
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being un:easonable. However, Mr Choudhury tries tc justify
the action o the recpendents by submitting that the’épplicants

wore promsued vl the post of Artist just to eke cut the diffi-

cultic: wrnt o fared

ed wiiile the 1991 censurs was on. lir Choudhury

furctle T sun s

Lot thoeo twe applicants were preie

for tne purp.nie of 1991 census, the moment the 1991 census
operation came t¢ an end ithey hed been reverted tc the original

pest. There 4 nothing wrong and no interiercnce of the Tribunal

i called for.

3. O the rival contentions of the pariies it iz tc be seen
whether the anplicants were promcteed to iho pwnL_OT4ATt1HL Junt
for the purpose of comsleting the 1991 cenﬂﬁn. From hnnexure-1
order dated 25.1.19¢91 in respect of Smt. R.ﬁézunddf“it anpe ars
that she was proisoted on the basis cof Lﬁc DpC fecdmﬁénﬁatjon

and eppointmoent was made temporarily with etfect_erﬁ 23.10.1991
in tre scale of pay of %.1400-2300/- on.reguiar_baﬁ#s- Similar
appcintment letter was alsc ilssued to the other é@piiCant Sint .

" 1

B.Mahanta. In these tws anpointment letters nowhere it was shown:

‘that theéy had been promcted only for the purpdse of 1991 census.

We requested the learned A:dl.C.G.S.C Mr Chcoudhury tc produce

the relevant records tc show that these two applicants were

actually prowcted to the post df Artist only for the purpcse of

1691 censuc., wWe alec

the learned Addl.C.G.S.C tc

oroduze the DI proce

-

ng to enable us to ascertain whether

these jire otlzng kel been made for the purpose oi 1991 cennue.

But .ir Chtudhury his ntt been able te produce eny record. il
wanted to sec cn what purpsse DPC was held. Nothing has been

showrn end tnals Tricunal hrs bren hept camplotely in dariness

PN
(OO

as tC why DPC was he'gd end 1or wWhel purpisc. Inview
abcve it dc pot possicle tor thide Tribunal to ascuerlain ana

e Lo

cintd.e. A



e basis is. contrary t.c t.he S3ME . A the appc J.nt"n.')t letters 6o not
Tt L. .
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’ i
O ]
oy lﬂQlCote that the prcn 1bn$ ras been mhue on]y for the purposc 3
' . . S - -
cf L l.r._lr' &% ¢Tzent et i
*
the ceaus . :
B - - 4 ,"s. . - —
L st + wngend oV ém—r :i’"ﬂ'ﬂ‘
) ¢ AR ~ 1o Vie“' Cf t.h tl"ll‘r( i

ncthinq to ShOr that‘théxaﬂp]icanta #.re prpmoted cnly fcr tnc
purpoce of 1 21 ce.sugL Tnerefere, . are Unabla tC eccept the -

subﬂission o* tne respe ; ‘s Cn the cther hand ve hclo ‘that

thesc two aoplican~s were “tcmoted after hcldino twe dittercht

[

DPCs on regulqr bavis and thcre wes ﬁhﬂrefore no justhication

to revért thn preaent eﬁplicaﬂtb te the criginel pc“t. s have

B RS- Sy i a TP RN

‘ come to this concluslcn. &6 the reSponfents failed to produce i
any oocument iwcludlng the sanctiox lctter. report 0{ the DPC. o %
Tue fe pondenns haVE not made eny endeavour to show that even ' }
-in the D?C Was ccnstituted fo r the purpoae of promcting the : 3
aoplicants'aoalnst 1 :

1 census work. In the absence cf any such
: P

i
cocumenc we are inclincd tc hold that Lhey were promotca cn :
: c

ng tiheres applicants cannot be revertﬁc. :
The sanctioq 1etters prOHuced by the re pondents do not indicate

anything that those were fcr the preqent aoplicants. Accordinqu.

“
we set aside the crder cf reve raion dated 30 12.1$93 andg dilect

N - P v) e we g s XA AP L
L T U T REERTSC Y 3 L W e,
‘ thc res pon:en‘e tc give the coﬂlicawta 211 cons equ&ntial?y

———

The applicaticns are &llcowed. N2 order

84/« VICL CHAIRMAL
5S¢/~ REMBER (AUM)

U
Q2
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i 1IN THE GAUHATI HIGH COURT. - -
(HIGH 'COURT OF ASSAM, NAGALAND; MEGHALAYA, MANIPUR, TRIPURA
. MIZORAM AND ARUNACHAL PRADESH)

~ Civil Rule No 4037 of 1938
1. Union of India,
represented by the Secretary, o . /
Ministry of Home ‘Affairs, ' P
- -New Delhi. -
+2. The Registrar General of India, -
© 2/A Man Singh Road,
New Delhi-11.
3. The Director of Census Oparation,
Assam, GS Road, Guwahali-5,

, , ..Petitioners
: -Versus- - : - .
Smii Biju Mahanta, . ‘ SR
Wife of Shri Satyabrata Mahanta, : :
Mathura Nagar, Dispur, Guwahati-6. é

- Clvil Rule Ng,3985 of 1998
1. Union of India, :
represented by the Secretary, i | 3, ITIESTRIE S
Ministry of Homc Affairs, ' '
: New Delhi. _
2. The Registrar General of Ind.a,
2/A Man Singh Road,
New Delhi-11, "~ "
3. The Director of Census Operation,
Assam, GS Roag), Guwahati-5.

_.Petitioners

. : -Versus-
~ Smti Renu Mazumdar,
Wife of Sri-Naresh Chandra Mazumdar, ’
village Saurov Nagqr, Beltola, ' . I
Guwahati. . : S t
{
|

#*
~+ ..Respondent
BEF

|—-1

QRE

THE HON‘BLE Tt !C CHIEF JUSTICE MR P NAOLEKAR, L
THE HON'BLE MR JUSTICE I.A.ANSARI §

For the petitioners: Mr C Chouchury,
CGSC _ _

- For the Respondents: Mr JL Sarkar, S o
' Mr M Chanda, Advocate ‘ .'

ARt - ..
3\ Ann™ Mﬁgnf «6\;‘ | B SR




Date of hearing & )udgment 27" October, 2003

JUDGMENT & ORDER

These appcais have been filed by the Union of India

challengmg the order dated 8th MaY, 1998 passed bY the Central

Administrative Trlb_unal, in Original Application Nos.130 and 131 of 1994. By

the order passed by this Coor'f, these appeals have been heard together.

2. Smti Renu Mazumdar the applicant in OA No.130/94 was
appointed in the year 1970 as Draftsman in the office of the Director of
Genses Ope_ration., Arunachal Pradesh, Shillong. ‘She was transferred to
Directorate of Censes Operation, Assam. Smti  Biju Mahanta, the applicant
in OA No 131/94 was appointed as Draftsman in July 1980 in the Office of
the Censes Operation, Assam, Guwahati. Admittedly, the neyt promottonal
nost of Draﬂsman in the Censes Departmant is Artist. Smti Renu Mazumdar
was promoted on the recommendatton of a regular Departmental
Promotion Commlttee ofiithel post of. Arttst on(23110.91 on regular basis in
scale of pay of Ras.1400-2300/-. Smti Biju Mahanta was also promoted to

.the post of Artist with effect from 30™ April 90 on regular basis. Both the

applicants (respondents herein) were continuously working in the post of
Artist till 30.11,1993 when they | have been reverted to the post of
Draftsman consequent upon the discontinuation of the two posts of Artists
created in connectuon with the 1991 Censes by the Registrar General vide
Ietter dated 30, 11.1993. Being aggrieved by the order of reversion, both

the applicants preferred applications before the Central Administrative

- Tribunal at.Guwahati. The Central Administrative Tribunal has accepted the

contentlons ralsed by the apphcants (respondents herein) that they have
been regular!y promoted to the posts of Artists and could not have been
demoted to thee po;t of Draftsman on the basis of the fact that these two

posts of Art\sts have been crated for 1991 Census have been abolished. It

' is. the case of the respondent Union of India, that promotion has becen

given to these applicants on temporarily posts created for fomp|et|on of

1991 Census and, therefore, on abolition of those posts, thcy have been

A
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hVe

reverted to the original substantive posts. The Tribunal has found that the
L order of promotlon ]ssued in favour of the Respondents herein does not ~

-
_N /

mentlon that they hqve been promoted on temporary posts created in the

iy s

%pu 11

Department of Artrsg for completion of 1991 Census. The promotion by

LR T S B TR % |

holdmgza regtllﬁr Departmental Promotion Committee, itself, indicates that

LRI

the promotlon haSmPeen made on regular posts and not on temporary

vacancues by

creatmg the posts of Artists. The Tribunal has also given

opportunlty to, the learned counsel appearing for the Union of India to

produce records before it to show that the applicants/ respondents herein

were promoted to tlre temporary vacancies and not on regular posts. The .

Tribunal.has notaced that in spite.of severai opportunities being given to the

counsel for the Unron of India, no record has been produced to show that

-

“the eppticants"(respondents herein) have been temporarily promoted on

temporary posts. Copsidering all these factors, the Tribunal was of the view

that the applicants. (respondents hereln) have been regularly promoted on

the posts of Artists‘and they cou|d not have been reverted to the posts

from which they have befq promoted on the basils that the temporary

fedti 1 Hjl

vacancies created for 1991 Censes have been abohshed

P

It is contended by the learned counsel for the ap_pellén_ts,, on

the basis of dotuments produced before us that the temporary posts of

Artists have been created in the Census Department on 18.3.1991 and the

[

promotions of applicants/respondents have been made in those vacancies

only. First, creatiop of certain posts does net necessarily mean that the

promotlon haVe been made on those posts only. Secondly, the order of

- promotlon does not indicate that the applicants/respondents have been

promoted on
Mahanta has

~ Artist has been cregted on 18.3.1991. Thus, bx no stretch or imagination, it ’\_,,-

tempolarlly created posts. Thlrd!y, the respondent Smti Biju
been promoted on 3.5.90, whereas the temporary post of

can be said that thc applicant Smith Biju Mahanta, who has been promoted

to the post of Artlsls on 3.5.90 has been promoted in a temporary capacity

to the post, which has been subsequently created on 18.3.1991. Before us

also there

is no material placed on. record to mdrcate that the

\
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appllcants/respondents have been promoted on temporary posts In the
afouesatd cnrcumstances we cannot take a different view than what has

been held by the Tubunal The orders of promotion having not indicative of i

| any temporary promotlon the applicants/respondents could not have been
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’ h
reverted to the posts of Draftsman on the basis of the fact that temporary ﬂ
vacancres created in the Census Department have been abohshed g o
6. . Fon Lhc aforesaid reasons, the appeals fail and are dl..ml';s(.d
with costs of Rs.1, bOO/ each. |
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: ; By Speed Posy
Office of fhe Registyar General, India |
: 4 ((ibvernu1cnl.;'.o("l Adia, Miniistey of Home AlTairs)
ARREFIN 2UA, Mankingh Roud, New Delhi-110001,

RN TARD '{,);f-jl
PEOPLE ORIENTED
iy

f
Moi27{96/94-Ad.IV : . Dale: 12.08.2004.
IR |
| ~+ ORDER
B " ’ C :
|

© Against lwo temporary posls of Artist created far Census, 1991,
Simt. B. Mahanta and  Sml R, Mazumdar, Draughtsmen  were
promoted as’ Atists w.e.f. 304 1990 and 30.10.1991 respeclively
purely.on temporary and adhoc basis. On abolition of these two posts,
the above- named officials were reverted to their original posts of
Draughtsman w.e.f. 31.12.1993. ihese two officials filed O/
Nb.130/94 and 131/94 before the Hon'ble Tribunal, Guwahali Benclh
against the above reversion order. The operalive portion of the
judgment of the Hon'ble Tribunal dated 8,5.1998 is reproducerl
bhelow:- | - |
i , | ' .
~ “I{ is not possible for this Tribunal to ascertain and come o A
| conclusion that the present applicants were promoted only for the

© purpose of 1991 census. The expression of tegular hasis is

contrary to the same. As the appointment lelters do not indicate
hat the promolions had been made only for the purpose of 1991
census, it is difficull for us 1o hold and accepl that the
appointinents were made only for the purpose of 1991 census.
S In_view of {he above we are consirained to hold thal there i
{ nothing to show that the applicanls were promoled-only-fortlhe ~
‘ pUrpose of 1997 census._ Therelore, we are unable to gccepl the
sUBmisson of the tespondents. On the_other hand, we hold that
(hese two applicants yere promoled-afler holding two dilferent

'
I
T

P . B



LT ~34-
o ,

, ) ) v e J? ¢
6 ~ DPCs on regular: hasis and there was thelefove no Justlhoatlon o
réverl the HIG%G’IL 'mphmnlq to the orlqhml post. We, have come
1o this conclysipn asg “the respondenty -failed to produce any
:clocumenl mclpdinq lh@ sanction letler, report of the DPC. The
| respondents lave nol made any endeayouu o show that even in
the  DPC was constlituled for the pypose of promoting the
~applicants against 1991 census work.# In the. absence of any
such document we are mclm@i {o Iloldg hat lhey were promoled
on regular basis and thereforg the appli¢ants canngt be reverted.
The sanction letters produced:by the respondents: tlo nol indicate
anylhing that those were for (l4e present applicanls. Accordingly, )
we set aside the order of revarsion dated-30.12.1993 and direct
the respondents (o give the applicants all COI‘\_S..equel'llial benelits.
1 he applicatigns are allowed. No order as lo costs.”

¢

2. Against the judgment of the lHon'ble lHl)llHdl (J'lled 8 51998,

DCO, Assam then filed C.R. No. 3985/98 and 4037/98 belore lhe
Hon'ble High Court, Guwahati. The I lon’ ble Figh Court vide their order
dafed 27.10.2003 dismissed the above prayer and upheld the
judgement and order of the FHon'ble Tribunal passed on 8.5. 1998 in
O.A. No0.130/94 and 131/94. Both the Hon'ble Tribunal and Hon' ble
High Court have taken a view and passed judgments _on_the.
assumplion that the above nained ollicials were promoled as Arlists on
[lrégular basis allnough in fact the above ofhcials were promot@(i
against temporary census posts crealed for Census, 1991,

3. With due réJald o the direclions of both the Hon'ble Tribunal
daled 8.5.1998 and llon'ble Iigh Couwrt dated 27.10.2003, the orders
of the llon ble Courls have been nmplemenlcd in " the following
manner -

i) Sml R. Mazumdar and Siml. B. Mahanta will continue to hold
the posls of Arlist till 31.12.1995 on nolional hasis from the
dale of their inilial promotions.  As St 1R, Mazumdar and

. omt. B. Mahanta have not worked as Arlist for the period
mentioned above and also due 1o non- -availabilily of vacant

S post of Artists, they will nol be entilled to draw arrears of pay
|-and ﬁllowanws as Artist during the said penod




- Copy to:-

ii)' W.'e.f; 11496 an the basis of recommendalin of the 5

~-385-

th

" Central Pay Commission, the posts of Artist, Senior Arist
~and Senior Draughtsman were merged and redesignaled as
S_lenior Draughtsman. Therelore, w.e.f. 1.1“.1996 Simt, R,
Mazumdar- and Smt. B. Mahanta are:appointed as Senior
Draughtsman.  Similarly, their pay in the grade of Senior
Draughtsman ‘will be fixed notionally and they will not he
entitied to draw arrears of pay and aMowances of.the post of
Senior Draughtsman for the peridd for which they did not
work as Senior Draughlsman due to the fact that there were

no posts available in DCO, Asssam.

iliy Due to non-availability of posls of Senior Draughtsmr‘n,in
DCO, Assam, Smt. R. Mazumdar and Smt. B. Mahanta dre
hereby transferred and posted as Senior Draughtsman in

. the Hagrs. Office of Registrar General, India, New [elhi

' against vacant core posts of Senipr Draughtsman. |

, ‘V\DJI"»\)W-QX(}V! ?i‘ 7 ' .

o (MURSINGH)
UNDER SECRETARY TO THE GOVT. OF INDIA

1

1 .

1, DCO, Assam, Guwahati, for necessary action.

4 Smt. B. Mahanta, Draltsman in DCO, Assam. She is
directed to join her duties in Hars. Office of RGlin De\h’ with
immediate effect. | !

3. Smt. Renu Mazumdar, Draftsman in DCO, Assam. Shgis

. directed to join her duties in Hqrs. Office of RGI N Dellg wilh
" “immediate effect. - '

4. PAO, Home (Census), New Delhi.

5. Record Assistant.

6. Office Order folder.

= . (M.R. SINGH )
UNDER SEGRETARY TO THE GOVT. OF #DIR

)

3



Office of the Registrar ¢ eneral, India
(Govermmneny of India, Ministry of Honie Affairs)
2/A, Mansingl, Road, New l)clhi—]ﬁl()()l I.

TN w51 [y vg | : ]
PEOPLE ORIENT 1) :
File No.27/96/94-pd 1v | ~ Dated 13.8.7;0()4
ORDER

DCO, Assam have been transferreg and posled as Senior
- Draftsman in the Hgrs. Office of Registrar General, India wiil

Name of posts No. of Posts at present No. of posts alter
.‘ | . 850N 12.8.2009 transler order
: daled 12.8.2004
. i . . i ‘ , !
- Sr. Draflsmai 2 ' P | 2
" Draftsman 3 ‘ 1
! . :I . [NV NP N [:K/‘
o | ( M.R. SING}H )

UNDER SECI'?E'T'/\RY TO THE ‘GOVT. OF INDIA

Copy (o:-

1. Dco Assam, GuWahaU with the 'equest to relieve (he

above officials as early as possible with the direction (o ‘

\/ reportfor duly in (he Hars. Office, New Delhi.
2.

| ANNEXyRE T

Smt. 3 Mal'lanta, Draftsman in DCO, Assam. She is

dirécled (o join her duties in Hqrs. Office of RGI in Delnj

with immediate eflect. -

3. Smt Renu Mazumdar, Draflsman in DCO, Assam. She
s directed (o join her dulies iy Hars. Office of RGI iri

Delhi witl; immediale effect

| - 1. Record Assislant,
/(,N’/ ¢* 5. Office Order folder
A

Cacenm
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No.DCO(E)253/2004/ Guco S o
"1 A GOVERNMENT OF INDIA . b
’ | MINISTRY OF HOME AFFAIRS
OFFICE OF THE DIRECTOR OF CENSUS OPERATIONS
, | ASSAM ,GUWAHIATI -

Dated Guwahali the 19™ August,2004

ORDER
In pursuance of the office of the Registrar General, India’s Order No.27/96/94-
Ad.IV dated 13.8.2004 (copy enclosed) the fallowing Draftsman in the o/o the Director
of Census Operations, Assam, Guwahati are hereby released w.e.f :19™ August,2004
(AN) so as to enable them to join in the post of Senior Draftsman in the o/o the Registrar
General, India, New Delhi. ' '

1. Smti Biju Mahanta, Draftsman .
2. - Renu Mazumdar, Draftsman. :
( B.L.Sarmah )

Deputy Director of Census Operations,
Assam, Guwahati,

Memo No.DCO(E)253/2004/ /féé/: .7(_5 dated 19.8.2004.

Copy to :- D . : L

. 1. The Registrar General India, 2/A, Mansingh Road, New Delhi-110011 with
reference to his letter No.27/96/94-Ad.1V dated 13.8.2004.

2. The Pay & Accounts Officer(Census), AGRW & M Building, New Delhi-2
3. The R.O (Map) :

4. The ADCO (DDO)

5. The Office Supdt.(Estt & A/c)

6. PF/SB of person concerned '

. Smti Biju Mahanta, Draftsman ) They are asked to handover the docu-

8. Smti Renu Mazumdar, Draflsman ) - ments to RO(Map).They may apply for
admissible transfer TA and report for duty in the /o the Registrar General,
India, New Delhi. « : '

9. The Cashier :

10. The Store In-charge

@)ﬁ@m U~

Gy RO
(B.LSarbdiy 7

Deputy Duirector of Census Operations.
Assam, Guwahati
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for e the 24th-March/2000
‘ORDER

i

The final senfority'list in the grade of Draftaman ln
the O/o the Director of Census Operatlons, Assam, Guwanati .as on
1.1.2000 1is enclosed herewith for information to all concerned
employees of this directorate.

( A, MEDHIL )
ASSTT. DIRECTOR OF CENSUS OPERATIONS
3 ASSAM 3 GUWAHML, .

Memo NO.DCO(E)171/74/Pt.1/3755- 28~ Date 1 24/3/?000
Copy to : 1) Parson concerred,

\'_\"

f

’
N

\

~s

\,(f/’ . . . o ‘,”__, < wm
M ' . ( A« MEDHL ) 2O :
‘ " ASSTT .DIAECTCR OF CENSUS. OPERATIONS
| WN“":;,W © ASSAM 11 GUWAHATI,

B2 R T
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Final® senfority; 11
¢ . Director of Census

N
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. raftsman in the offlice of the
.Operatlons, Assag, Guwahati -as on 1,142000¢ °

5é€5;éf'
Birth:

Educationals
qua}if}cat;dn

Date.of
entry ~

- <+ |service -

-t

|

¢

Datéﬁ;%f
appoint-

linto Govt.ment fto - -

a post

Jin the

graded
gscale of -
pay in

centyal det[,

service

Date of %+
| temporary -
appointment
to the grade
in-the DCO
Assam, -

_Dafé of
-confirma—~

tion in

;he'grade'

Remarks

i

2

-

a4

5

)

¢ Smti Biju Mahanta 13,111,958

3o

= Eamani Kalita {. /4. 69

-

2. " Renu Mazumdar
(Soc') i

-

«

143048

B.A.Diploma
in Draftsmane
ship

.HSLC Diploma

in Draftsméan-
ship

26,7.80

29.5,70

B.A. Dipléma 1n19.10,90
(Architectureal
“Assistantship) Adhoc

on.

26,7480

.
J-

|
29.5,70

19010090

- "ASSTT. BIRECTO

( A;

/ /

Confirmed
the office

the Arunac

pradesh

[
] ¢

/. i
e G

A, MEDHI )
R OF CENSUS OPERATION

ASSAM 3 GUWAHATI.
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3 - Ongmal Application No. 195/2004 ’~§ 3
' %
IN THE MATTER OF:
Mrs. Renu Mazumdar.
) . . Applicant
- VERSUS -
. The Union of India & Ors. .
.. . Respondents.
- AND-
IN THE MATTER OF:

Written  statement .on behalf of the

e

Respondents No.1 to 7.

I, Shri B.L. Sarma, presently serving as Deputy Director of Census Operations,
Assam do hereby solémnly affirm and state as follows:

1. That 1 have been arrayed as the Respondent No. 6 and 7 in the instant
application. A copy of the Original Application has been served upon me. I

[
have gone through the same and understood the contents thereof. I have been

duly authorised to file this written statement on behalf of the other

respondents also.

2. ‘That all the statements and averments made in the Original Application that
are not specifically admitted herein below shall be deemed to have been
denied bS/ the answering Respondents.

3. That.before giving a parawise reply to the statements made in the Original

~ Application, the answering Respondents deem it necessary to place before this
Hon’ble Tribunal the facts in its entirety for a just, proper and fair

adjudication of the issues involved in the instant case:



u

~

A. That during the 1991 Census to undertake. the burden of additional work
-related to Census Operations, the Govt. of India v1de letter under reference A

No. 2/5/89 -RG (Ad. II) dated 06.04.1990 sanctioned. the followmg posts

(m addrtlon to other posts) wtth effect from 01.04:1990."

POSTS ~ NUMBER

- Senior Artist _ : 1
Artist R o 1

Drafisman =~ 3

Con51der1ng ‘the addrtlonal workload in the Dlrectorate of Census.

| Operatrons, Assam an. addltronal post of Artrst was sanctroned vide letter .
No. 2/5/90 RG (Ad IT) dated 12.03.1991. Snmlarly, an additional post of
-Draftsman was sanctloned vide ' letter No. 2/5/90-RG(Ad. 1) dated
21, 09 1990. Be it stated herem that all these aforementroned posts were

sanctioned purely on a temporary basrs for the Census Operations_ -

conducted in the year 1991.

~. A copy of the letter No. 2/5/90—RG(Ad II) dated -

06.04. 1990 is annexed herewrth and marked as -

ANNEXUREA.

. That prior to sanction of the. aforesaid temporary CenSus( posts, the

sanctlon strength of posts in the Map section of the Directorate of Census

" Operation, Assam is shown herein below:

e

NAME OF . NO.OF . NAMEOFTHE .
THEPOST ~ POSTS ~ INCUMBENT

1. Artist X 1 Th Amusena Singh
2.Senior Draftsman ~ * 1 ~ Smt. S.K. Chetia

3. Draftsman’ - 3 -~ 1. Smt. Minu Kalita

© 2. Smt. Biju Mahanta ‘

. ' " 3. Smt Renu Mazumdar

; That on recerpt of the sanctron of the temporary’ Census posts as referred
to in paragraph A of the instant !ﬂmﬁm .&M the posts of Senior ‘Artist

was ﬁlled up by promoting Th Amusena Smgh (Artlst) due to which a

o resultant temporary vacancy arose in the post of Artlst The said temporary



. resultant vacancy- of Artrst and the newly sanctioned temporary Census

post of Artrst were ﬁlled up by promoting Smt. Minu Kahta, Draﬁsman .

and ‘Smt. Biju~ Mahanta, Draftsman on a purely temporary basis.

T hereaﬁer- on an additional. temporary Census post of Artist havmg been

' sanctroned vide letter dated 12.03.1991 Smt Renu Mazumdar Draﬂsman

was promoted to the said post : ‘
A copy of the Order of appomtment of promotron of
’ . the Opposrte Party is annexed herewrth and marked
as ANNEXURE - B, |

*

——

,'That 1t was in the manner descrrbed in paragraph 3 above that the two
| newly sanctioned temporary posts (for 1991 Census) of Artrst were ﬁlled'
' up by promoting temporanly the three (3) mcumbents in the posts of

Draftsman mcludmg the Opposrte Party herem However madvertently,

the nature of the posts was not indicated in the orders of promotion. It is

further pertinent to state herein that the promotions were given against

| these temporary posts on recommendations by the DPC solely with a view

to give the incumbents their service benefits in their promotional posts in

future since adhoc prornotees are not allowed the service beneﬁts as per

the - extstmg rules Be it stated herein that although the promotees were

recommended for promotron by the DPC the mcumbents could be

. reVerted to their lower posts as and when the Government dlscontmued the
. sanction and/or abohshed the posts so created purely for the purpose of the

* 1991 Census Operatrons. R o .

. That the Government of India 'disoontinued the'Sanotion of the tenrporary

Census posts in connection with the 1991 Census w.e. f 3L 12.1993 on

whrch date the sard _posts stood abolished. Accordmgly, the office of the

Regrstrar General of India vide letter under reference ‘No. 2/4/90 — RG
(Ad. 1) dated 30. 11 1993 informed all Dlrectors of Census’ Operatrons

_including the Revrew Petitioner ‘No. 3 regardmg drscontmuance of

sanction of temporary Census posts_ and further directed the_Directors to
take consequential’ action. ’ o
A copy of the letter dated 30. 11. 1993 is, -annexed
herewith and marked as ANNEXURE C

v

. °That consequent upon - drscontmuatron of the two (2) temporary Census -

posts of Artists, the Review. Petrtroner No. 3 vrde order under memo No

L g b

I



DCO (E) 97/80/VoL1/10103 dated 30. 12,1993 reverted Smt. Biju Mahanta

~and Smt Renu Mazumdar (OppOS1te Party. herem) to their- substantlve‘

posts of Draftsman with effect from 31. 12.1993 (AN)
A copy of the said  order dated 30.12.1993 is

annexed herewith and marked as ANNEXURE D.

. That it is p_ertinenf to state at this stage that Th Amusena Singh who was
ho_idihg‘ the substantive post of Artist and. was promoted to the temporary -

Census post of Senior Artist had in the meantime expired. As such, Smt.

Minu Kalita who was promoted to the said temp,orai'y resultant vacémcy

that occutred on temporary. promotion of Th Amusena Singh. was

regularised against the said regular vacancy. :

. That the fact that the two posts of Artists agamst which Smt. Biju Mahanta

and Smt. Renu Mazumdar (Opposne Party herein) weré sanctloned solely

and purely for 1991 Census Operatlons is also borne out- of a letter dated

08.12. 1997 written from the office of the Reglstrar General of India to the

‘Deputy Director of Census ‘Operations, Assam. Be it stated herein that the.

said letter clearly shows the regular sanctioned strength in the office of the

i Dlrectorate of Census Operations, Assam."

A’ copy of the said letter dated 08.12. 1997 is

That the Opposite Party Smt. Renu Mazumdar approached the Learned

- Central Administrative Tribunal, Guwahati Bench by way of an Original

Applieation being O.A. No. 130/94 challepging\the 'order of reversion
dated 30.12.1993. Be it stated herein that Smt. Biju Mahanta also

'preferred an Original Application being O.A. No. 131/94 against her order

of reversion. The Leamned Tribunal vide Judgment. and -Order - dated

- 08.05.1998 held that the Original Applieants (Opposite Party herein) were

promoted on regular basis and therefore cannot be reverted and:

accordingly set aside the order of reversion dated.30.12.1993 and further

dii'ected the authorities ie., the Reviéw Petitioners to give- all

- consequential benefits.

That being aggrieved*by the _Judgment and Order dated 08.05.1998 passed

by the Learned Central Adr‘ninistrdtiye‘Tri_bundl,‘ Guwahati Be'rich,‘v the’
~ Review Petitioners preferred a writ petition before this Hon’ble Cout,

annexed herewith and marked as ANNEXURE —E.



which was reglstered and numbered as Civil Rule No. 3985/1998.-This -
Hon’ble Court vide Judgment and Order dated 27.10. 2003 upheld the
‘Judgment and Order passed by the Learned Trlbunal. and dismissed the
writ petition. N o -
K. That the Respondents preferred a Review Petition No.21/2004 against the
Judgment and Order dated 27.10.2004. passed by the Homn’ble Gauvhati",
High Court. The Hon’ble‘High Court vide Order date_d 22.06.2004 was _
pleased to dismiss the Review Petition. R ‘ |
.L. That thereafter the Order 27/96/94-Ad.IV dated 1 2082004 was passed by
the Respondent No.4 whereby the Applicant was allowed to hold the post
.o'f Artist till 31.12.95 on notional basis fiom the date of her tnitial.
promotion and; Senior Draftsman w.e.f 01:0;1 .96. However, since posts of
‘Senior Draftsman are. not. available in the _]).irecterate of Census
_O'pei‘ations Assam, thie Applicant had to be transferred to the Office of the
. Registrar General, India, New Delhi wheré core posts of Senior Draftsman
are lymg vacant. Accordlngly, the Applicant was released vide Order
dated 19 08. 2004 (AN.) to enable her to join at New Delhi. Subsequently,
the Respondent No.4 issued an Order No.13014/21/2004-Ad.1V dated
_14.09.2004 allowmg drawal of the arrear salary of the Applicant in the
.~ post of Atist till 31.12.95 and in the post of Senior Drafisman w.e.f
01.01.96. - Accordingly, . necessary orders have been issued by the
Directorate of Cénsus Operations, Assarn and necessary arrangements
“have already been made for payment of the aforesald arrear salary to the
Applicant.
A copyb of the said order dated 14.09.2004 is
annexed herewith and marked as ANNEXURE —F.

That the answenng respondents categorlcally deny the statements' made in
paragraph 1 of the Original Application and in this regard respectfully beg to
state that" in pursuance of the Hon’ble CAT Order dated 09.09.2004 in _O.A.
No. 195/2004, the applicant has already been: allowed to draw the pay and
all‘owances in the grade of Artist and Senior Draftsman for the concerned
 period vide this Office Order No. 13014/21/2004-Ad.IV datéd 14.09.2004. -
The applicant has ‘been transferred ftotn DCO, Assam to Hqts. Oﬂice of .
Registrar ‘General, India, New Delhi due to non-availability of vacant post of

Senior Draftsman in that Directofate.
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10.

That with regaid to the statements made in' paragraphs 2, 3 ahd 4.1 of the

: Original Application the deponerit'has no comments to offer.

‘That with regard to the statements made in paragraph 4.2 of the Original

Apphcatlon the answering respondents state that as has already been
indicated hereinabove, the Applicant was promoted, egamst a temporary

Census post of Artist ereated purely for the 1991 Census Operat.ions.

That the answering respondents deny the statements inade in paragraph 4.3 of

" the Original Apph'catioh and in this regard respectfully beg to state that the

Apphcant was reverted to the- post of Draftsman due to abohtron of the post of
Artist created temporarﬂy for the 1991 Census Operatlons '

-

-

. That with regard to the statements made in paragraph 4.4 and 4.5 of the

Original Applicatiorl the answering respondents respectfully beg to state that |

in view of the Hon’ble: Tribunal’s Order dated 08.05.1998 and-Hon’ble High
Court’s Order dated 27.10.2003 the applfcant has already been granted the

promotion to the concerned higher grades and the financial benefits related to®

these posts vide ORGI Order No.27/96/94-Ad.IV: dated 12.08.2004 and Order
No. 13014/21/2004-AdIV dated 14.09.2004, -

‘That with regard to the statements made in paragraph 4.6 of the Original
- Application the answering respondents categorically deny that there has been

any willful or deliberate violation of this Hon’ble Tribunal’s directions. Infact,
it is only in pursuance of the said directions that the orders dated 12.08.2004
and 14.09.2004 have been issued.

That the stetemerlts -made, by the applicant in'paragraph 4.7 are totally false
and misleading and hence denied by the answering respondents. The post of
Artist Senior Artist and Senior Draftsman were merged and re-designated as
Semor Draftsman w.e.f 01.01.1996 vide ORGI No. 22/1/97-Ad I dated
04.04.2000. ‘
A copy of the said ‘Order is_annexed l_lerewith and
marked as ANNEXURE=G. .

As already stated in preceding paragraphs, the applicant has already been
granted all the benefits as directed by Hon’ble Tribunal. As per SIU report
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v..‘dated 12.03.1996 for;DCO, _As'sam the fo‘llowing'oosts of Draﬁ.sman,'Artist

* and Senior Draftsman have sanctioned:-

Draftsman - 3

Artist. - S
Senior Draftsman - 1 S I

Since the post of Artist and Senior Draftsman have been mergedland re-

designed as Senior Draﬁs_r_nan; the revised strength of Draftsman and

' Senior Draﬁsman in DCO, Assamis as under:- -
Draftsman -3
 Seniotf Drafisman . - 2

~

Against the above sanctioned posts' of Draftsman and ‘Sen_iOr- Draftsman

' following persons were holding the said posts as under: - N

Smt. Biju Mahanta, Draftsman-

o

Smt. Renu Mazumdar, Drafisman

c. Smt. Memoni Kalita, Draﬁsman-

Smt. S. Chetia, Senior Drafisman B

N

Meénu Kalita, Senior Draftsman.

It is clear from the above incumbency position .that" against the 2 sanctio'ned\ -

posts of Semor Draﬁsman, two persons have ah'eady been workmg against the -

" said -posts. since 1996 Thus there is.no vacant post in the grade of Senior - -

Draftsman aﬁer 01 01. 1996 in DCO, Assam agalnst whlch Smt. Renu "

Mazumdar and can be. accommodated The Ex1stence of a partlcular post is
necessary for ‘drawing - salary of . the said post. Since there are only 2

sanctioned posts of Senjor Draftsman in DCO Assam the respondents have no

_ alternatlve but to transfer her from DCO Assam to qus Ofﬁce of RGI New

. Delhi so that she’ may be accommodated against vacant post of Semor‘

Draftsman in the said Office. It may be rnentloned that durmg 1996 SIU

 the workload the posts in varlous grades were ﬁxed by them. To give the clear ‘
~ picture of the_ posts in various grades mcludlng the post in the grades of

Draftsman AI'tlSt and Semor Draﬁsman

¢

reviewed staff posmon of all the DCOs and after scrutiny and keepmg in v1ew L



A copy of the complete SIU report is enclosed as

s

ANNEXUREH

The apphcant is trymg to mislead the Hon’ble Tribunal and to gain the undue
sympathy by giving incorrect and false mformatlon The apphcant has tried to
show that her transfer from DCO Assam to Hgrs. Office, New Delhi and
w1thdra.wa1 of 2 posts of Draftsman from DCO, Assam is not in public

4

interest.” As per recruitment rules of Draftsman, these posts are required to be ‘v

filled by direct recrmtment

A “copy of recruitment rules of Draﬂsman is
_enclosed as ANNEXURE - T.

~

According to Government of India, Ministry of Personnel Public Grievances

and Pension O.M. No. 2/8/20(:)1.-PICMdated 16.05.2001, all the posts meant for

direct recruitment'kare to be filled only after it is cleared by Screening

Committee..P.ara 2.2. of the said O.M. is reproduced beloW:- '

N

§

Wthe preparmg the Annual Recrultment Plans, the }

‘concerned Screemng Committees would ensure that direct
recrultment does not in any case exceed 1% of the total sanctloned

st-rength of the Department. Since about 3% of staff retire every

year, this would translate into only 1/3“fi of the direct recruitment .

LN

* vacancies ‘occurring in e\aéh year being filled up. Accordingly,
direct recruitment would be - limited to 1/3™ of the dir’_ect
recruitrhent vacancies arisihg in the year subject to a ﬁlrther, ceilihg

- that this does not exceed 1% of the totall sanctioned strength of the
Department While examining. the vacanmes to be filled-up, the

| functional need of the organisation would be crltlcally exammed SO

that there is ﬂex1b1]1ty in filling up vacancxes in various cadres’

depending upon their relative functional need. To amplify in case

an organisation needs. certain posts to be filled up for

»safety/security/opera‘tional considerations a corresponding

reduction in direct recruitment in other cadres of the orgamsatmn

recrultment 10 one- thII‘d Of vacancxes meant for. d1rect recrultment

.may be done w1th a view to restrlctmg the overall direct

: sub]ect to the condition that the total vacancies proposed for filling

up should be within the 1% -Ceiling. The remaining vacaricies

meant for direct recruitment which are not’ cleared by the
. A
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Screening Cominittees will not be filled by promotion or otherwise

" and these’ posts will stand a’oohshed ? o
A copy. of the said OM dated 16 05.2001 is
annexed herewith and marked as ANNEXURE J

L

“Thus the withdrawal of 2 posts of ,Draﬁsrnan from DCO, Assam is in

~ accordance with the above instructions of the Government since 2/3  of

vacant posts meant for direct recruitment are requited to be abolished, no one

can be posted against the above posts Since Smt. Renu Mazumdar has been

promoted to the post of Senior Draﬁsrglan, she cannot hold the posts of Seniot

Draftsman and Draftsman srmultaneously Therefore the apphcant is -

questlonmg the transfer of two posts of Draﬁsman only for confusing and
mlsleadmg the Hon’ble Tribunal. The respondents have highest regard for the

. Hon’ble Tnbunal and they cannot even think of disobeying the Orders of
Hon’ble Tribunal. It has already been decrded and sanctioned by the SIU that -
there will be 1 post of Artist and one post of Senior Draftsman i 1 e., the 2 posts\ :
~of Semor Draﬁsman (smce the post of Artist has been merged and redestgned g

as Senior Draftsman). The apphcant is trying to estabhsh that 4 posts of

applicant-thiat she is being victimized is totally false and misleading, Since the
apphcant ‘has already been given the beneﬁts of promotion to the post of

Senior Draftsman and also the back wages vide ORGI Otder. "No.

13014/21/2004 Ad. IV dated 14.09.2004 the Orders of Hon ble tnbunal have

. been fully complied w1th As has already been stated above, the apphcant has

been transferred from DCO Assam to Hagrs. Oﬂice of RGI New Delhi vide

'_Semor Draﬁsman to accommodate her in DCO Assam Thus the transfer of

the applicant ﬁ'om DCO Assam to qus Oﬁice of RGI, ‘New Delhl is in
accordance with SIU report and fully Justrﬁed., Transfer of the 2 posts of

. Draftsman has in no .vvay affected the interest of the above apphcant who has |
_ 'alr'_eady been promoted: to Se‘nior'D_raﬁsman and the post'svof Draftsmén is

direct” recruitment post Qdestion of victimizing ' the appli‘cant by the

respondents’ as such does not arise. Govemment tries to accommodate a

person at a place of his chorce if a. -regular vacancy in the concerned grade is’

available there.

Since there is no vacancy in the grade of Sr. Draﬁsman in DCO, Assam, it is

. mot p0351ble for the respondents to retaln her in DCO, (Assam as Sr.

Senior Draftsman have been sanctioned by ‘the SIU The allegatron of the-’ :

. letter No. 27/96/94 Ad. IV dated 13.08.2004 as there was 1o vacant post of |
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Draftsman. Allegations of malafide intention leveled by the applicant
regarding her transfer from DCO, Assam to Head Quarter office New Delhi is

totally'false as the same has no truth and they are not based on the facts. The

applicant is totally aware that the SIU have sanctioned only two posts of Sr.

4q

Draftsman for DCO, Assam and the same are filled. Inspite of that she is -

insisting for her posting in that DCO by her false and confusing arguments.

That the answering respondents respectfully beg to state that the statements
made in paragraph 4.8 are totally false, concocted and baseless and hence
denied. Due to non-availability of any post of Senior Draftsman in DCO,
Assam it become necessary on the part of the respondents to transfer her to the
Headquarter ofﬁée of RGI, New Delhi where two vacant posts of Senior
Drafisman exist. This has been done by the respondents after considering the
case carefully. The allegations of vindictive action made by the applicant
against the respondents .is totally baseless and without any truth. Order dated
19.08.2004 served by DCO, Assam was in compliance to the Hon’ble

Tribunal’s Order. -

That the statements made in paragraph 4.9 of the Original Application are

.categorically denied by the ansWering respondents. As per direction of

Hon’ble Tribunal’s Order, the applicaﬂt has already been granted all the
benefits including the difference of back wages vide Office of RGI Order No.
13014/21/2004-Ad.IV dated 14.09.2004. As already indicated in the preceding
paragraphs, SIU vide its decision dated 12.03.1996 have sanctioned three
posts of Draftsman and two posts of Senior Dfaﬁsman for DCO, Assam. The

above two sanctioned posts of Senior Draftsman have already been filled and

they are being occupied by Smt. S. Chetia and Smt. Minu Kalita. Thus there

is no vacancy of Senior Draftsman in DCO, Assam against which Smt. Renu

Mazumdar can be accommodated. Allegation of the harassment, malafide ﬂ

intention and conspiracy are totally false, baseless, concocted and not based
on any truth and factual position. The applicant has been transferred to Hqrs.
Office from DCO, Assam only due to non-availability of posts.of Senior

Draftsman as SIU have sanctioned only two posts of Senior Draftsman, which

are already filled and occupied.

That the answering respondents categorically deny the statements made in

paragraph 4.10 of the Original Application. The respondents have complied -

with the directions of Hon’ble Tribunal and Hon’ble High Court. The transfer
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| of the applicant to the Head Quarter Office has been made only due to non-
availa‘bility'of posts of Senior Draftsman-in DCO, Assam. The respondents
humbly beg to submit that the Hon’ble Supreme‘COu.rt has held in a catena of

- Judgments that transfer being a condition of service, the High Courts as well .

as Tribunals should not interfere with the same unless malafides are- pleaded .

\and successfully established.

That the answering respondents categorically deny the statements 'rnade in
‘para‘graphs 4.11 and 4.12 of the Original 44Appli’cation. Again" in this para the
‘ap_plicant has tried :to confuse and mislead the Hon’bl_e‘Tribunal. The-.post of
Draftsman is in the scale of Rs.5000- SOOOAWhereas' the post of Senior
Draftsman is in the pay scale of Rs.5500- 9000 As per Orders of Hon’ble
Tribunal, the apphcant is to be placed in the grade of Senior Draftsman in the
pay scale of Rs.5500 — 9000 and not in the grade of Draﬁsman in the pay
scale of Rs.5000 — 8000/- Thereafter” the transfer of the two' posts of
Draftsman from DCO Assam to Hgrs. Office of RGI, New Delhi are not
' mterconnected. Since the applicant “is trying to .confuse and mislead the
Hon’ble Tribunal by her false averments, it is necessary to clarify again the
' reasons for transvferring‘ two posts. of Draftsman meant of in the pa;tscal'e of
Rs. 5000-8000 to- qus Office, New Delhi. As per Ministry of Personnel
Public Grrevances and Pens1on Department of Personnel and Trammg O.M.

© No. -2/8/2001-PIC dated 16.05.2001, the above two posts vacated by the
applicants due to their promOtion to the post's of Senior Draftsman iri the pay
scale” of Rs.5500 — 9000, can not be filled as they are meant for .direct |
' .‘r"ecruitntent and they are to be abolished. Therefo'r_e, ‘the Order dated
13.08.2004 issued by the respondents for transferring the ; two posts of
" Draftsman in the pay scale of Rs. 5000 8000 to the Hagrs. Ofﬁce is in
B accordance with Govt s instruction as the above two posts are requu'ed to be .
placed before Screenmg Committee con51st1ng of Home Secretary and other
Ofﬁcers of Ivhmstry of Finance and DOPT for deciding their future The .
apphcant has alleged that the wrthdrawal of two posts of Draftsman in the ‘pay

‘ scale of Rs. 5000 — 8000 has been made w1th malaﬁde intention. Tt appears
that the applicant wants to hold the post of Senior Draftsman in the pay scale
of Rs.5500-9000 and that of Draﬁsman in the pay scale of Rs. 5000-8000
| sunultaneously, which is not permissible. The apphcant has been promoted to
the post of Senior Draftsman in the pay scale of Rs 5500- 9000/- therefore, her

~ objections regardmg transfer of the two posts of _ngs. Oﬁ'rce are only for

‘creating fconfusion. Thus the Aallegati:ons made by the applicant are fa‘lse
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Rs.5000-8000/- -vacated by the apphcant is in ac_cordance with Government

Rules and in no way affects. the interest of the applicant. The épplicant Was'

released from DCO; Assam on 19.08.2004 so that she may be accommodated

against vacant pest‘of Senior- Draftsman in Hqrs. Office because of non-

avéﬂability of posts o'f Senior Draﬁsman in the pay scale of Rs. 5500 — 9000 -

in'DCO, Assam. The applicant was_ working against the post of Draftsman,:

which carry the péy scale 5000-8000/-. If she is allowed to remain.on the post

* of Draftsman in DCO, Assam and allowed to -draw the sale{ry of Senior

Draftsman m the pay . scale of Rs. 5500 — 9000/- the same will be totally

uregular and against the rules and regulatrons of the Government

. That the answering respondents categorically deny the statements made in

paragraph 4.13 of the Original ,Applicarion. In this regard the answering

resporldents respectﬁjily.,state that the‘.contention of the applicant that the
appointing and disciplinary athority of the 'applica_nt_(_who is holding the post

- of Senior Draftsman is Director of Census Operations, Assam is totally wrong |

and imaginary As per Recruitment Rules (RRs). of Senior Draftsman dated
15 03. 2001 the post of Semor Draftsman i is' group ‘B’ post and appointment
to the above post is to be done with the approval of Reglstrar General Indla
and not by DCO, Ass_e}m '
‘ ~ A copy of the RRs for the post of Senior Draftsman
- is annexed herewith and marked as ANNEXURE
K

- The constitution of DPC for promotion to the post of Senior Draftsman is

under: .

1. RGIL .~ Chairman "

2. - JRGI . ) Membe'r
3. DRG (Map) Member

The Order dated 12.08.2004 and 13.08.2004 signed by under Secrerary have
been issued only after the approval of RGI who is the appointing authority for

the post of Senior Draftsian.

<

. Q@

.'baseless and agamst the truth.. The Order dated 1? 08. 2004 1ssued by the ,

) respondents for transferrmg the two posts of Draftsman in the pay scale of i
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That it is categorica]ly denied that the Director of Census Operations ever

approached by the applicant as stated in paragraph 4.14 of the Original

'Application.. Moreover, on heing released/relieved_ 19.08.2004, the Director of

Census. Operations, Assam cannot in any.event exercise jurisdiction,

However, the leave application of Smt Renu Mazumdar is beihg considered

by the competent authority in accordance with the'rules.

~ That the averments made by the applicant in paragraph 4.15 are totally false

and baseless and hence denied by the answermg respondents. Infact surmises,

conjectures and insinuations are the ‘basis on’ which such statements have been

made. The applicant has been transferred from DCO, Assam to Hgrs. Office -
. because there was no post of Senior Draftsman in that Directorate. For

. implefnenting the Judginent of Hon’ble Tribunal, it became mandatory ‘for

respondefits to transfer the ‘applicants in the ‘Hgrs. Officer of R(I, New Delhi

o where the vacant. post. of Senior Draftsman are available agairist which- the -

applicant could be adjusted

That with regard to the statements made in paragraph~4.16 of the)OriginaL

AppHcation the answering. respondents respectﬁJlly state that the Government

tries to accommodate the wife and husband at one place subject to the
: avaﬂabﬂlty of the post. Smce there is no vacant post of Senior Draftsman in

, DCO Assam the respondents are helpless to post the official in that DCO.

Moreover, the Apphcant and her husband are serving in two ent1re1y different
wings of the Govt. ‘of India and the answermg respondents do not have any

contro! over Departrnent in which her husband is.serving.

'That with regard to the statements made in paragraph 4,17 of the Original

- Application, 1t is true that the seniority of Draftsman is maintained DCO-wise.

But the promotion to the post of Senior Drafisman which i isa Group - ‘B’

post is' made with the approval of Registrar General India on the basis of

seniority list and appomtmg authonty to the post of Senior Draftsman is RGL ‘

Moreover, seniority in the rank of Senior Draftsman and above are maintained

on all India basis. Since only '.'two posts of ‘Senior Draftsman have been

~ sanctioned by SIU for DCO,'Assam and the ‘said two posts are already ﬁﬂed '

up, the respondents have no alterniative but to transfer the applicant to the

Hqrs. Of RGI, New Delhi where the vacanc‘ies of 'Senior Draftsman exist. As

prescnbed under Recrmtment Rules, only two posts of Semor Draftsman have

been sanctloned by SIU v1de their decision dated 12.03.1996. T he- above 2

S

ey
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posts have al_ready been filled np._ The applicant is trying to show'that there

are 4 sanctioned post of Senior Draftsman. Thus her intension is to confuse’

and mislead the Hon’ble Tribunal so that she may be posted as Senior |

~Draftsman in DCO, Assam without existence of two. vacancies in the said

. grade Moreover the Apphcant has resorted to approbatmg and reprobating at

hand she has clalmed a promotron to the post of Senior Drafisman when she

was well aware that there are only two posts avaﬂable both of which are duly

~ the same time which, as pet the law of the land is not perrmssrble On the one .

and- regularly filled up, while on the other hand, she has staked a claim for

being retained at Assam

That with regard to the statements made in paragraph:4.18 of the Original

Application the answering respondents respectfully beg to state that as per B

dtrectron of Hon’ble tr1buna1 the applicant has already been granted. arrears of

pay and allowances for the post of Artist/Senior Draﬁsman

That while denying the statements made by the Apphcant in paragraph 4.19of

the Original Application the answenng respondents respectfully beg to state:
that, as already stated in precedmg paras the appllcant‘ has been posted to

Hqrs. Office of RGI against the two vacant post of Senior Draftsman as the

sard 'vacant posts were not avaﬂable in DCO, Assam agamst which she could

be accommodated. The respondents have 10 intension to harm the apphcant in

.‘any way.

That the answering respondents categotically deny the statement made in

paragraph 420 of the Ongmal Appllcatlon In this regard the answermg '

respondents humbly state that the apphcant has filed the present O. A, only to

conﬁlse and -mislead- the Hon’ble Tribunal by suppressing the ‘Government.

rules'and regulations_re_garding posting of a Govt.-servant to a particular post.

~ As such the Original Application is- liable to be dismissed wrth exemplary

costs.

That with regard to the statements made in’ paragraph 5.1,5.25.3 and 54 of
. the Original Apphcatron the answermg respondents respectﬁrlly state that the

applicant has been granted all the beneﬁts mcludmg arrears of back wages as

directed by the Hon’ble Trlbunal. As per direction of the Hon’ble» Tribunal the

alongwith back wages to the said post and hold the post of Senior Draftsman

' applicant has already‘ beenallowed to hold the post of Artist upto 31.12.1995 .

weef 01011996 to 19.08.2004 in DCO, Assam and thereafter in the Hars.

,,,,,,
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“Office of RGI, New Delhi. They have .also been allowed to™draw theh_ back

wages of the post of Senjor Draftsman. As such, the answering respondénts

humbly subrrﬁt that theOriginal .Applicla'tion has become infructuous to that

,'extent. '

That with regard to the-statements made in paragraph 5.5 of the Original
Application the answering respondents humbly beg to state that the transfer of -
apphcant from DCO Assam for Hgrs. Office, New Delhi is in accordance .

with the Government rules and over and above that there are no vacant posts

of Semor Drafisman avarlable in the DCO, Assam. She has already been

. granted the arrears of back wages.

- That with regard to the statements made in paragraphs 5. 6 and 5.7 of the
. Orlgmal Apphcatlon the answermg respondents respectfully submit that ‘the

shifting of the two posts of Draftsman has no relevance whatsoever to the

"1ssues mvolved in the instant case. So far- as the apphcant s transfer ' is
,concerned as has already been dealt with at length above there was -no '
' altematrve available with the answering respondents. but to transfer her to
" New Delhi where vacant posts are avarlable The respondents further humbly '

subnut that in VleW of the facts and cxrcumstances narrated heremabove no .

malaﬁdes can be attributed to the order of transfer. As such, the O A'is liable
to. be dismissed. The applicant has been transferred from DCO Assam to

Hgrs. Office of RGI, New Delhi because of non-avarlablhty of two vacant
posts of Senior Draftsman i in DCO Assam. Thus the transfer of the applicant "

is entirely in public mterest

That ‘with regard to the ground taken in paragraph 5.8 of the Original

Application the respondents respectﬁ.tlly submit that the Government tries the
postmg of wife and husband at the same station sub}ect to the availability of
the post. Smce there is no vacant post of Semor Drafts man in DCO, Assam,
it is not possrble for the respondents to post the apphcant in DCO, Assam.

N

- That - with regard to the -statements made in paragraph 5.9 and 5.10 the

answering respondents réspectfully submit that the respondents had to transfer

the applicant for implementing the Hon’ble CAT's Judgment as no post of

Senior Draftsman is available in DCO, Assam. Moreover, it is humbly

submrtted that transfer isa condrtron of service and this Hon’ble Tribunal may

not ‘be pleased to test ‘the order of transfer as an appellate forum. The
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Apphcant havmg accepted the promotlon to the post of Semor Draﬁsman it is

Original Apphcation is liable to be dlsrmssed with costs

That with regard to the statements made in paragraph 5 11 of thé Original

1
¥

24

incumbent upon her to -accepting the postmg at-New Delhi. As such, the

Apphcanon the answenng respondents humbly submit' that the apphcant has -

;already been granted arrears of back wages and as such, to.this extent, the

- Originat Apphcation has become infructuous.

That the answering respondents respectfilly beg to submit that none of the

*grounds averred in the O.A are valid grounds and no fundamental statutory or
other legal Tight of the- Apphcant has been. mfrmged in anyway. Under the

. facts and cnrcumstances as have been narrated above 1t is subnntted that the

i
dismissed at the threshold

. instant’ apphcatlon is devoid of any merit and the same -is liable to be
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| 1 Shri B. L. Sarma, aged about 5 ﬁ years presently serwhg as. Deputy

Dlrector of Census Operatlons, Assam do hereby solemnly afﬁnn and venfy that the
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On Lhe recommendation of the Deportmental Proﬁot10ﬁ7 e

Committee of the oftice of the pDlirector of Census Opural_lonw p'j
N Rt
Assam, Lhe following Draftsman are promoted to the post_ ot CRE S
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LR | . -‘. " .r.
172). lMead Assistant. L 1ufﬁfﬁyﬁ“,,.-b
/( oo ‘ .
e pp gl SANA
' , \ "l‘ /f\_l'//j/..—-ﬂ.
, STAYT)
f( . €. BHUYAN ) Cal
DEPULY DLICLUG OF Cletb S OPumT.Luxw.
\j‘\o Sl 2 1GUWARLT o
A f P 1:)’/‘. e
@ertz)’ze to| e tr. /‘, iy L
' e ¢ o o : N .':". .
S . -.:-.\ . ’
INDRANEEL CHCWI' U2y L ‘ . ‘ !
Advocate, ST ‘
i . [t
7 4 '




TaoORERR witov
B, [« P?_?.Ej,. }'"OS’\) ! '

.
eramatnn L i, vae \ oo

1. . s o _ 5t
%“I Wo w0, 90RO AT ) v - .
h{ Goyii s OpoLNDta o o g
e COHEL LR OF LORE AFFATRS \ /!
LYOEF E F e g PSR GEREBRAL INDEA Coa

I

ROUNEEUOALE ansingh Roads

L _ New Delhi=11,the
~doted :})O, Novetm ber,
- . . K L, ~ “ ,

‘e
Y e

A1) Directors of Census Oper: tions = .

e ' (including DRC((Lanzuage),Caleutia,
. ) e oo ‘ Y ’ i,: ) . .
. . . 4 . ’ ’ . Coe . -'.‘ - ! < aad I .'t" o <
SSubject: - AbnTition of poslis created in connectlon witht RS

1891 Coneng-Reparding et e
Sir, .. et S
Vo, : s Ay Chus o

T an direclted to say that all the posts which were ™'+
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BY SPEED
POST
N0.23/1/96-Ad.11
GOVERNMENT OF INDIA
MINISTRY OF HOME AFFAIRS/GRIH MANTRALAYA

OFFICE OF THE REGISTRAR GENERAL,INDIA

' 2/A Mansingh Road
New Delhi, the December 8, 1997,
To

Shri N.C.Sen,

Deputy Direclor of Census Operations,

Assam, Guwahati.

S

Subject @ Sanctioned strength of Group B,C and DYosts
in the Directorate of Census Operation afler
the implementation of the SJU report,

Sir,
I'am directed to refer to this office letter No13/5/96-S1U Dated
9.5.1996 enclosing a copy of the SIU"s Report in respect of your Directorate
and to say that w.c.f.15.12.97 the sanctioned strength for each cadre in your
| Directorate shall be as per the details given in the enclosed Annexure. It
A - may be ensurcd that the total appointments in your Directorate for each
cadre shall be within the sanctioned strength now intimated. Necessary
action for restrucluring the appointments to the sanctioned strength for each
post may be tuken immedialely in accordance with the Government
instructions relating to the appointments, reversions and surplus staff. If it
becomes necessary to retrench any of the surplus staff the same may be done
immediately by paying salary in lieu of the notice period as applicable in
cach casc in accordance with the service conditions applicable.Action in this
| regard should be communicated by 15.12.1997 positively.It may be noted
that it would not be possible to keep any additional post in excess of the
! sanctioned stiength and the leads of office shall be personnaly responsible
to ensure this strictly as no budget provosion shall be available for drawing
the pay and allowances for any employces in excess of the sanctioned
strengh,

2. This disposes of all the pending references from the DCO’s on
this subject and no lurther correspondences in this regard will be entertained,

3. . This issues with the approval of the Registrar General,India,
Certifidd o Lo 1ry1n (.. Yours faithfully;
’ o Sd/-
Enclo.: As above . ( K. VIVEKANAND )

INDRAMEEL Chow: o ., DEPUTY DIRECTOR
Advocate, TEL No.33Q3136.
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SANCTIONLD STRENG T OF GROUP I3 ¢ AND D POSTS

QITICE OF THE DCO, Assam

(_Annexure (o letter No, 23/1/96-Ad.1T dated 8\.12. 1997 )

SL.NO. ~ NAMI OF THE POST SANCTIONED STRENGTH
- W.E.F. 15.12.97,

1. Senior Geographer 1

2, Office Superintendent I

3. Cartographer l

H 4 Investigator 8
2 5. Senior Hindi Translator ]
] 0. Artist I
3 7. lead Assistant I
8. Senior Draflsman |
i 9. Pradlsman 3
10, Statistical Agsistant 10

[y : Assistunt 3

[2. Scnior Stenographer !

13, Hindi Translator -

14, Computor 26

15, Upper Division Clerk 4

[0. Profl Reader 1

17. Junior Stenographer -

18. Assistant Compiler 19

19. Hand Press Machine Operator 1

20. Lower Division Clérk 5

21, Staff Car Driver I

22. Gestetner Operator 1
23. Dullry 3

24 Peon 10

. 25, Chowkidary 4

20. Sweeper 1




,:,Off ice of the Regzsll ar Genel al _Indm
;..v(Govel nment (Jfl'ndra Ministry. of Hoine A[[au;).‘
2/A M'\mmr,ln Road, NLW bt“ll 110011 el

L
pursuance of the Hon ble CATs Guwaha} ; ,
in.O:A; NOs.: 194/2004 and:’ 9512004 frled—ley mt" :
ara 3(i)(i)- - thrs Offrce -@rder—N 271

Renu-Ma zumdar
.8 21104 ‘are mo fred as Under -

.Smt Renu Mazumdar and Smt »‘Mah
*: ’hald the post of Artistill: 31712 95 ar,"d';\thé' are:allo
the salary ‘of Artist. trll 31. 12. 95 The abo
yith CO,Assam _l : PR

*

DA .

1 1996 on the basrs of reoomm
on, the ‘post- of . Artrst, Senror Artrst

e Central Pay Commissi

. jand -Senior Draftsman were: mer’g'ed an
enror { braftéman ;
" ;‘and Smt. ‘B Maf
. “-;’Draftsman They are also allowed -_dray
allowances in‘the grade ‘of Senror Draft nan
trll 1982004(AN)(the date\ n. Whic
‘re aved .from. DCO, -Assam: 103

sej yhave aiready been ellev_e' b
'._NO DCO(E)253/2004/4660 id\":‘l;
e" entitied. to draw the pa an
ide-of Senior Draftsman lrom the. grs. |

jew Delhl after the above date :

Aseam Guwahatl ‘ ‘ :
Mahanta Sénior Draftsman through DCOQ, A

azlrmdar ‘Senior Draftsman through peC
Of,lzlon_j_e (_Census) New Delhr '

i’.t
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI

In the matter of:
O.A. No. 195/2004

Smti Renu Mazumdar
-Vs-
The Union of India & Others.
-AND- -

in the matter of:

Rejoinder submitted by

applicant in  reply to

M“Nﬁuk

o410, 04

g applieat—
' Cubatods Mobi™

R

the

the

written statement submitted by

the respondents.

The applicant abovementioned most humbly
respectfully begs to state as under; -
That vour applicant categorically daenlies

contentions made 1in paragraphs 3. a4, B, ¢, D. E,

M o and L and further begs to state that

sybmissions were alresady made by the

raespondents

and

the

those

and

adjudicat@d upon by the learned Tribunal as well by thes

Hon'ble High Court in 0.A. No. 130/1994

and also in Civil Rule No.

4037/1998 preferred by

and 131/1994

the

r@spondemts before the Hon’ble Gauhati High ‘court while
challenging the legality énd validity of the judgment
and order péssed by this Hon'ble Court on 05.05.1998.
records/documents

The respondents have also place the

sefore the Hon'ble High Court and the Hon’ble High
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Court on perusal of those records/documents further

absaerved as follows:

3. It is contended by the learned counsel for
the appellants, on the basis of documents produced
before us that the temporary posts of Artists have
bgen created in t%@ Census Department on 18.%.1991
and the promotions of applicants/respondents have
been made in those vacanciss only. First, creation
of certain posts does not necessarily mean that
the promotion have been made on those posts only.
Secondly, the order of promotion does not indicate
that the applicants/respondents have been promoted
wlal temporarily created DOsSts. Thirdly, the
respondents Smti Biju Mahanta has been promoted on
18.3.1991. Thus, by no stretch of imagination, it
can be saild that the applicant Smti Biju Mahanta,
who has been promoted to the post of Artists on
3.5.90 has been promoted in a temporary capacity
to the post, which has been subsequently created
on 18.3.1991. Before us also there is no material
placed on record to indicate that the
applicants/respondents have been promoted on
temporary posts. In the aforesaid circumstances,
we cannot take a different view than what has besen

held by the Tribunal.’”’

In view of the above findings of the Hon’ble High
Court the respondents are barred by the law of estoppesl
to further argue the case on the guestion of abolition

or discontinuation of post of Artist/Sr. Draftsman,

That with regard to the statements made in paragraphs
4, &, 7, 9 and 10 and the contentions raisad therein by
the respondents ar% categorically denied:s In  this

connection it may further be stated that question of

&

\




non-availability of wvacant post doss not arise in the

Cinstant case in view of setting.aside of the impugned

order of reversion dated 20.12.1993 by the learned
Tribunal in 0.4 No. 130/94 and 131/94 the original
promotion order dated 2/3 May, 1920 has been restored,

therefore it is quite clear that promotion of the

applicant is liable to be restored in the office of the

Nirector of Census Operation, Guwahati and as such
auestion éf ron-availability of vacant posts of Senior
Oraftsman in the Assam Directorate does not arise at
all. The impugned order dated 12.08.2004 has besn
passad only after receipt of the contempt notice from
this learned Tribunal, whereas the judgment of  the
learned Tribunal was confirmed by the Hon’ble High
Court way back on  27.10.2003 but no action was
initiated for implementation of the Hon’ble Tribunal’s
arder dated 08.05.1998 even thereafter the respondents
were silent for about 10 months only after receipt of
the Judament of the Hon’ble High Court, but the
impugned order dated 12.08.2004 has hean passed only on
recelpt of coht@mpt notice, wherein the Under Secretary
in the name of implementation of the Hon’ble Tribunal’s
order transferred the applicant at New Delhi in the
Head Quarter Office with an ulterior motive on the plea
of abolition/discontinuation/non-availability of  the
post of Senior Draftsman in ﬁhe Directorate of Assam
rensus and the plea of the respondents that the post of
artists were created temporarily for the 1991 Cansus

are also not tenable in the eye of law. On a mere



nerusal of the order of implementation 1t appears

that

the respondents have acted with a malafide intention

and also used highly objectionable words in the
impugned order dated 12.08.2004 and again an attempt is

now  being made to re-open the argument by the

respondents  advanced earlier in 0.4 No. 130/94 and

1Z21/94 and also in Civil Rule No. 4037/1998. Subsequent
arder dated 14.09.2004 also have been passed after the

respondents could realize that they have violated the

Qrdar of Tribunal by not paving the arrear monetary
benefits. However, the objectionable words used 1in

paragrapht 2 of the impugned order dated 12.08.04 are

xtill in existence. The applicant in the present case
is highly aggrieved further due to her transfer and
posting at Heédquartar office, New Delhi by Sub-Clause
{(i1ii) of para 3 of the impugned order dated 12.08.04 on

the alleged ground that due to non-~availability of the

post of Sr. Draftsman inn DCO, Assam, applicant 1s

adjusted at New Delhi. The SIU report dated 12.03.1996

%nd O.M dated 16.05.2001 also not relevant in the fact
wituation of the instant case. Moreover, guestion of

astablishing the existence of 4 posts of Sr. Draftsman

-

by the applicant is also not relevant. It is a settled

position of law once a revarsion order is set aside by

%

g competent Court of law the natural conseguence that

the promotion order i.e. in the instant case order

dated 2/3 May, 1990 is restored and the applicant is
entitled to Jjoin in the said posts in that particular

office where she was promoted. Following the Judgment

.
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and order of the 1@afned Tribynal passed in 0.4. No.
130/94 and 131/94 has acauired a wvaluable legal right
to occupy that very post in the Directorate of Assam

Census.,

That with regard to the statements made 1n paragraphs
1. 12, 13, 14, 15, 16, 17, 18, 19 and 20 of the
written statement are also categorically denied and
further reiterates the statements made in Original
Application. It is categorically stated that the scale
of Sr. Draftsman is Rs. B5500-9000/-. It is further
submitted that when the order of reversion 1s
challenged the same was pending before the competent
court and the matter is subjudice, as such post cannot
bhe abolished on the plea of $IU report vide decision
dated 12.03.96 as alleged. As already stated the 0.M
dated 16.05u2d01 also not relevant as indicated in para
14 of the written statement. The contention raised in
par4$l5 18 also contrary to.th@ decision of the Hon’ble

<.
Tribunal rendered in aforessaid Original Application.

That the applicant categorically denies the statements

7, 28 and 29

N

made in paragraph 21, 22, 23, 24, 25, 26,
And reiterates the statement made in  Qriginal
Application.

In the facts and circumstances stated above the

Original Application deserves to be allowed with cost.

&
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VERIFICATION

‘I,: Smtiu"R@ﬂu M&zumdah,' W/b Shri  Naren .Chamdra'
Mazumdafﬁ.ag@d.abautVSé yéars? resident of Vill- Saurawv
Nagaf, Belt@la, Guwahati- 781028, do -hereby verify that
the statements made in Péragraph 1 to 4 of th@_iﬂ%tant

rejoinder are true to my knowledge and I have not -

suppressead any materlial fact.

and I sign this verification on this the 4th day of
October 2004.
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