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Member (A)
] .

o 09 09 2004}i present: The Hon'ble Mr.Justice R.K.
' % A 2 Batta, Viee~Chairman. _
F’OS% S % ‘ :I‘hé Hon'ble Br.K.V.prahladal

Wi § Member (A).

ok % _Heard Mr .M.Chanda, learned cos}h
% %sel for the applicant.
SR { Mr «A.K.Chaudhuri, learned addl,
% lc.6.5.C. seeks time to file reply.

' % L view of the interim relief soug‘htvb
{ ithe partr, we are Xmxkxmm Xz¥ inclj
1
3

! counsel for the applicant and also Mr,
| Ak, Chaudhur{, learned Addl. C.G.5.C.

{ for tha respondents.

i The application is admitted. Issu
% notice to the parties, Returnable withii
jfour weeks, : :

% Issue notice on the interim pt&yei

jReturnable within four weeks. Meanwhile
lstatus quo shall be maintained,

List before the next Division
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0.A.124/2004

Contd. | | | ‘\N d

.-

09.09.2004 to grant only two Weeks time for
filing reply.

The Tribunal vide order dated

8.5.1998 in ©.A. Nos.130 & 131 of

- 1994 had directed the respondents tc
give the applicants all consequentia
benefits. Impugned order dated
12.8.2004 p@rse appears to be conte-
mptuous and we deem it necessary tha
8uo Moto contempt notice be issued t
Shri M.R.Singh, Under Secretary to
the Government of India tc show caus
as te why actiocn for contempt of ord
dated 8.5.1998 in 0.A.N0S.130 & 131
of 1994 should not be taken against'
him. Shri M.R.8ingh is d;rected to .

‘ » - . remain present before the Tribunal
DG~ oo ; ‘ o and file reply on the next date.

- . .

o 3tand over for two weeks . List or
SernTe ’zﬁadW/LcW%42b/29**/ 24.9.2004, |
2) ALD zead v—xay Y.ef /uzwwu) e o
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_ o Member (A) Vice~Chajrman
5 or e e . . ¢« . - « bb ) .
' e  "2449.044 , ,
. Present: Hon'ble Mr.Justice R.K.
Batta, Vice-Chairman ’
Hon'hble Mr.K-V.Préhladan. Ad.fﬂini"'

strative Member,: «. "

Heard Mr,M,Chanda learned
counsel for the applicant and Mr.I

J o . + Choudhury, learned counsel appeae
| A ) . , ring on behalf.v of the Respondents, T
»%iuﬂ(f ‘ . Written statement has (o
gwi" Hs P"a' o ’ B already been filed, The applicant
' M‘f o (" may in case so desird, file rejoin-
Py -"é‘“'@.w der if any with advance copy to the
C{;@\ 1earned counsel for the Respondents;
' o _ _l o T Matter be listed for hearing on
) o 4th October, 2004 being transfer
,/w/o 4 . matter,
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Present: The Hon'ble Mr. Justice R.K.Batta,

Vice-Chairman.

The Hon'ble Mr.K.V.Prahladan,
Member (A).

Learned Advocate Mr.Gautam ¢ Rahul

appearing on' behalf of respondents, seeks?
adjournment .in the matter and prays for

fixing the matter on A.10.2004, Tt is not

possible to take up the matter on

6.10.2004, Learned Advocate

for the

applicant Mr.M.Chanda, therefore, opposes
the adjournment sought.

In view of above, adjournment is

granted subject however to payment of

costs of &R.500/-,

Payment of costs is

condition precedent In granting

adjournment. If the <costs are not

paid/deposited on or before next -date,
respondents shall not be heard in the.

matter. Stand over to 8.11.2004,

R

Vice-Chairman

Arguments heard. Learned counsel
for the respondents is requested to
place on record the copies of the Writ
petition and the documents filed alon;g?-'
with the same filed by the respondents -
before the Hon'ble High Court, as also-
the Review petition with annexures fileds
by learned Advccate for the respondents
on or before 30.11.04¢ 0.A.130/94 and
131/94 be also placed on record ¢f this
application.

List for judgment on 2.12.2004.
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OeAe 194 of 2004

. Qourt,

’ mf the order.

Mr.M,Chanda learned cbunsel for the
applicant and Mr.I.Choudhury learned

counsel for the reapondem:: is present,

The matter ha,s already listed for
~ Judgment on 2nd December,

SN
Member

A _

Vice~Chatimman

Heard counsel fgr the parties.Hearing
“dJenc lusied ,

Judgment delivered in open
kept in 8eparate sheets,

The application is dispesed of in terms
Ne order as tao costs.
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CENTRAL ADMINISTRATIVE TRIBUNAL

0.2 /ReBalNON, 194 and 195 of 2004.
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Mrs Biju Mahanta & Mrs Renu Mazumdar

' N ﬂ?;“""‘(Q)
-necuoeoc-neae-oeoe-c_auoococacoocooecou-e-;oaf:anac‘r:nnoaoaol‘\u\...LI\ﬁ‘-.a_L._,

Shri M.Chanda
odc.coa..m.bo-nnoaooe.ao.ocono.eoacaunooocooocooocoeoconl-f‘XJ-JVOCZ’\‘-FE.‘M FOR THD

APPLICANT(S).
~VERSUS -

Union of India & Ors.

hoeccoetood00OQG‘oceoeoooeeﬂco.enooo-cn.caoooeoooanoeo.ee

.RESPUIL/ENT(3)

sri Indraneel Chowdhury L . i
.6'.00'C‘c.v“.ﬁ.o.00-a..0..°.0°.°.o..oggqgovoaobcooo.noca..tiD\JO("f\rih "“:OR THL

RESPONDLNT(3)
THE HON'BLE MR. JUSTTCE R.K.BATTA, VTCE CHATRMAN C;l_‘«—m

THs HON'BLE MR " X.V.PRAHLADAN, ADMINTSTRATTVE MEMBER

1. whether Reporters of local papers may be allowed to see the
judgment 2

To be referred to the Reporter or not ¢

3., Whether thegir Lordships wish tOo S=€ the fair copy of the
Judgm?nt ?

4, Whether the judgment is to be circulatwd to the other menches

'Ju#gmbnt delivered by Hon'ble vVice-Chairman
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.
Original application Nos.194 and 195 of 2004,

Date of Order : This the 2nd Day of December, 2004,

The Hon'ble Mr Justice R.K.Batta, Vice-Chairman.

Tﬁe_Hon'ble Mr K.V.Prahladan, Administrative Membef.

S Biju Mahanta ‘ : .A.No.194/2n04
fTEBS3shalan tyabrata Mahanta, (0.A.No.104/2004)

Mathura Nagar, Dispur,
Guwahati-6. '

S Renu Mazumdar: 0.A.No,185/2004
WT%e of Shr% Naren Chandré Mazumdar / )

Vill Saurav Nagar, Beltola, :
Guwahati-28. ... Applicants

By Advocae Sri Manik Chanda
- Versus -

1. Union of India,
represented by the Secretary to the
Government of India,
‘Ministry of Home Affairs,
New Delhi.

2. e Registrar General of India
.E?A Magsingh Roag, ° e

. New Delhi-110011.

3. The Director of Census Operation,
Assam, G.S.Road,

- Guwahati-781007.

4, The Under Segretarg to the
Government of India,

Ministry of Home Affairs,
2/A Mansingh Road,
New Delhi.

5. Shri M.R.Singh, o
Under Secretary to the Govt. of India,
Ministry of Home Affairs,
2/A Mansingh Road,
New Delhi-110 011.
6. The Dy. Director of Census Operation,
' Assam, G.S.Road,
Guwahati-781007.

7. Shri B.L.Sarmah, .
Dy. Director of Census Operations,

Assam, G.S.Road,
Guwahati-781007. : ... Respondents

By Advocate Shri Tndraneel Chowdhury.

R.K.BATTA,J.(V.C)

In both these applications common gquestions/issues are
required to be examined and the facts being identical, the
applications were heard together and are being disposed of by

R

a common order.
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2. Applicant Smt Renu Mazumdar was appointed as Draftsman'

in May 1970 in the office of Director of Census Operation,
" Arunachal Pradesh, Shillong. She Wa's tﬁereefter transferred to
' the office of Director of Census Operation, Assam. The other
applicant Smt Biju Mahanta was appointed ae Draftsman in July
1980 in the office of Census Opefation, Assam, Guwahati. They
were both promotedlto the post of Artist, which is the next
promotienal'post. Smt Biju Mahanta was promoted to the post of
Artist with effect from 30.4.90 and was placed on probation
for two years. Smt Renu Mazumdar was promoted to the post
Artist‘ on the recommendation of Departmental Promotion
Committe on 23.10.91. Both the abplicants'worked‘in the said
post of Artist till 30.11.93 when they were reverted to fhe
post of Draftsman vide letter dated 30.12.92 consequent upon
discohtinuation of two posts of Artist vide order datea
30.11.93. The applicants.had epproached this Tribunal claiming
that they had been regularly promoted to the post of Artist
and could not be reverted to the post of Draftsman on the
ground that two posts of Artist created for 1991-census had .
been abolished. |

3. The case of the respondents wasvehat the post of Artist_
had been tempdrerily created for 199i census on account of
thch the applicants were peroted and subsequently . due to
abolition of £he posts oh completion of 1991 census the
applicants were reverted back to their substantive post of
Draftsmae. The Tribunal allowed both the applications and set
aside order of reversion dated 30.12.93 and also difected the
reséondents to give appiicants all consequential benefits}
This order of the Tribunal was challenged before.the Hon'ble
Gauhati High ecurt in Civil Rule No.4027/98 and 3985/98. The
Hon ble High Court dismissed the appeal filed by the
respondents. Slnce the order of the Tribunal and the Hon'ble
High Court were not complied with, the applicants flrst filed

Contempt Petition 20/2000 on 26.5.2000 for non compliance of

: ._,Q«*—*



the said orders. Oon 1.6.2004 notices were issued in the C.P..
to the respondents to show cause as to why contempt
proceedings should not be initiated against them. .The matter
was subsequently listed on 25.8.04. In the meantime on 12.8.04
orders were passed by the respondents promoting the applicants
to the post of Senior Draftsman and transferring them from fhe
office of Director of Census Operation, Guwahati to the office
of the Registrar General 7India, New Delhi. By another order
dated 13.8.04 two posts of Draftsman in DCO, Assam were
withdrawn. By yet another order dated 19.8.04, the applicants
were relieved with effect from 19.8.04 as as to enable them to
join the bost of Senior Draftsman in - the office of the
Registrar General, New Délhi. Tn view of the said orders, the
applicants have once again approachéd this Tribunal seeking
directions to modify order dated 12.8.04 and to allow the
applicants to continue in thé promoted post of Senior
Draftsman in the office of Director, Censﬁs Operation, Assam,-
Guwahati éancelling their transfer to New Delhi'by restoring
them to the post and promotion in the office of DCO, Guwahati
wéich they were holdiﬁg prior to their reversion. The
applicants also seek direction that_they be declared to be in
conpinuous service in the post of Senior Draftsman from
31.12.93 with further direction to the respondents to pay
consequential benefits with effect from 31.12.93 till
restoration to the post of Senior Draftsman in the office of
DCO, Guwahati. The applicants also pray for setting aside of
order dated 13.8.04 withdrawing two posts of Draftsman and
order dated - 19.8.04 transferring them to the office of
Registrar General, New Delhi. The applicants also seek
declaration that they are legally entitled to be restored to
the post of Senior Draftsman in the office of DCO, Guwahati by

virtue of the earlier judgment of this Tribunal and the

Hon'ble High Court. : :2
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4, The Contempt Petition had came up for hearing on 25.8.04
wherein it was pointed out that the respondents could not have
given promotion to the applicants on notional basis or
restriction to non payment of salary. The modified order dated
14.9.04 modifying the earlier order dated 12.8.04 was placed
before us and in view of the modified order dated 14.9.04 the
C.P was ordered to be closed consequent to Shri M.R.Singh,
Under Secretafy to the Government of India having tendered
unconditional apology.
5. The issueé which has been raised in these'applications
are : |
i) In view of the érder passed by this Tribunal in

0.A.130/94 and 131/94 the order of the respondents datea
12.8.04 granting notional promotion and denying consequential
benefits is not only illegal but contemtuous in nature.

ii) The withdrawal of posts of Draftsman ffom‘the office
of the DCO, Assam is notjustifiable on any ground.

iii) The applicants are entitled to be reposted and_
continue at the office of’DCO, Assam in the capacity as Senior
Draftsman which was being held by them prior to their
reversion and |

iv) The transfer of the applicants-has been_done in order

to penalise the applicants the applicants with mala fide

"intention and motives:

6. We shall deal with the issues raised before us one by

one. Insofar as the first issue is concerned the same is now
only of academic interest. TInitially the respondents had
passed order dated 12.8.04 granting promotion to the
appiicanté to the post of Senior Draftsman on notional basis
thereby disallowing them to draw afrears of pay and allowance.

The relevant portion of the order dated 12.8.04 reads as under

n : s

L5mt, B Magundar and gmt. BoMahaptp yilip Y "ER
notional basis from the date of their initial
promotions. As Smt. R.Mazumdar and Smt. B.Mahanta
have not worked as Artist for the period mentioned
above and also due to non-availability of vacant
post of Artists, they will not be entitled ?o draw
arrears of pay and allowances as Artist during the

said perinA éz_g.



W.e.f 1.1.96 on the basis of recommendation of
‘the 5th Central Pay Commission, the posts of
Artist, Senior Artist and Senior Draftsman were
merged and redesignated as Senior Draftsman.
Therefore, w.e.f. 1.1.1996 Smt. R.Mazumdar and
Smt. B.Mahanta are appointed as Senior Draftsman.
Similarly, their pay in the grade of Senior
Draftsman will be fixed notionally and they will
not be entitled to draw arrears of pay and
allowances of the post of Senior Draughtsman for
the period for which they did not work as Senior
Draughtsman due to the fact that there were no
posts available in DCO, Assam.”

We have already stated that order dated 12.8.04 was modified
vide order dated 14.9.04 and the modified order dated 14.9.04

reads as under :

- In pursuance of the Hon'ble CAT Guwahati Bench
Oorders  dated 9.9.2004 'in O.A.Nos. 194/2004 and

195/2004 filed by Smt B.Mahanta and Smt Renu
Mazumdar, para 3(i)(ii) of this Office Order
No.27/96/94-Ad.IV dated 12.8.2004 are modified as
under : E

Para 3(i) Smt Renu Mazumdar and Smt B.Mahaﬂta

will continue_to _hold the post of
Artist till 21.12.95 and they are

allowed to draw the salary of Artist
£i1l1 31.12.95. The above amount will
be paid by the DCO, Assam.

(ii) W.e.f 1.1.1996, on the basis of
: recommendation of 5th Central Pay
Commission, the post of Artist, Senior
Artist and Senior Draftsman were
merged and re-designated as Senior
pDraftsman. Therefore w.e.f. 1.1.1996
Smt R.Mazumdar and Smt. B.Mahanta are
appointed as Senior Draftsman. They
are also allowed to draw the pay and-
allowances in the grade of Senior
Draftsman, w.e.f. 1.1.1996 till
19.8.2004(AN)(the date on which they
have been relieved from DCO, Assam to
join HQ Office in Delhi). Since they
have already been relieved by DCO,
. - Assam vide their letter

No.DCO(E)253/2004 /46660 " . dated
19.8.2004(AN), they will be entitled
to draw the pay and allowances in the
grade of Senior Draftsman from the
Hqgrs, Office of R.G.TI, New Delhi after
the above date."

In view of the above the érievance of the applicants regarding

notional promotion and payment of consequential benefits has

been duly metkfatisfied;

7. Coming to the second issue relating to withdrawal of " the
two posts of Draftsman from the office of the NDCO, Assam vide
order dated 13.8.04, we find that this does not have any

bearing on the controversy involved in as much as withdrawal of

JCEON



the 2 posts of Draftsman does not in any manner &ffect the
applicants since-the applicants are holding the post of Senior
Draftsman in terms of the orders passed by this Tribunal and
| the Hon'ble High Court, from the time of their initial
appointment and their reversion order has already been set.
aside. Therefore, nothing material would turn out insofar asl
the withdrawal of fhe posts of Draftsman vide order dated
13.8.04 is concerned. |
8. The main controversy Which is required to he dealt with
relates to order dated 12.8.04 vide which the applicants were
transferred from the office of the DCO, Assam, Guwahati to the
office of the Registrar General, New Delhi and order dated
19.8.04 vide which the applicants were relieved and the claim
of the applicants that they are entitled to be posted as Senior
Draftsman at DCO, Assam, Guwahati.‘ The relevant portion of
order dated 12.8.04 reads as under :
"Due to non-availability of posts of Senior
Draftsman in DCO, Assam, Smt R.Mazumdar and Smt.
B.Mahanta are hereby transferred and posted as
Senior Draftsman in the Hqrs. Office of Registrar

General, India, New Delhi against vacant core posts.
of Senior Draftsman."”

The order dated 19.8.04 reads és under :

In pursuance of the office of the Registrar
General? Tndia's Order No.27/96/94-Ad4.TV" dated

13.8.2004 (copy enclosed) the following Draftsman
in the o/o the Director cf Census Cperations,Assam
Guwahati are hereby released w.e.f. 19th August,
2004(AN) so as to enable them to join in the pest
of Senior Draftsman in the o/o the Registrar
General, India, New Delhi.

1. Smti Biju Mahanta, Draftman
2. Sati Renu Mazumdar, Draftsman.®

9.  In this respect the contention of learned counsel for
the applicants is that the applicants are entitled to be
restored on the same post at the same statien where the
applicants ﬁere working at.the time of reversion. In support

of this contention reliance has been placed on Union of India

vs. Kewal Krishan mMittal, 1984(2) SLR 614 and Ram Pal and Ors.

ve. Unien of India & Ors. (2002-2003 A.T.Full Bench Judgments

..
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113). according to the leatqed counsel for the applicants

the issue relating to abolition of posts of Artists which
are equated to post of Senief Draftsman has already been dealt
with by this Tribunal and the Hmn'ble High Court and the same
Cannot be reopened. It is further submitted by learned counsel
for the applicants that the order of transfer dated 12.8.04
and ﬁoatihg the applicants at Headquarter, New Delhi on the
sole ground of non-agvailabllity of post is not cnly contrary
to the orders passed by the Tribunal and the Hcn'ble High
Court but the same is also contemtusus in nature. Acéording

to learned counsel fur the applicants the transfer is not
oenly mala fide but it is an attempt to defeat and frustrate
the orders passed by this Tribunal and the Hon'ble High Coﬁrt.
It was also pointed out that the manner in which the orders
were served in.sealed envelop also goes to substantiate mala
fide on. the part of the respondents.

10. | Learned counsel for the respondents submitted before

us that the applicants have been allowed to heold the post of
Artist till 31.12.95 in the office of DCO, Guwahati and
subsequent to merger of the posts of Artist with Senior
Draftsman into the re-desighated post of Senior Draftsman,

the applicants have been appointed with effect from 1.1.96

as S=nior Draftsman in the office of DCO, Guwahati t£ill the

timé they were transferred from the office of DCO Guwahati,

Asgam to the post of Senior Draftsman in the office of the
Registrar General, India, New Delhi and as such there is no
merit in issue No.(iii) raised by the applicants. Learned
counéel for the respondents has emphasised the portion under-
lined above in this respect. Therefore, according tc learned
counsel for the respondents it is a mere case of transfer
which was necessitated on account of the fact that there are

only two posts of Senior Draftsman in the office of IXO,

G -



Guwahati, Assam. Therefore, according to learned counsel for
the apmi respondents ffit the applicants had been posted
against the same post held by them on reversion from the date
of reversion in the year 1993 till 2004 when they were trans-
ferred to the oifice of Registrar General, India, New Delhi.
According to learned counsel jfor the respondents the transfer
being an incident of service can be guestioned only on the
;round of mala fide and the applicants have failed to make out
any @ase of mala fide. In this respect yhe has placed reliance
- on a number of authorities of the Apex Court and we shall refer
to some of the said autheorities little later.

11. The main contention of the learned cocunsel for ﬁhe
applicants is that the applicants are entitled to be posted

in thé same post and at the same station from where they were
reverted in terms of the orders of this Tribunal and the

Hon'ble High Court. In this respect reliance has been plécea

on Unicn of India vs. Kewal Krishan Mittal9supra) and our

attention has been drawn to para 13 of the said judgment,
wherein it is observed that a public’ servant upcn setting aside
of dismissal is to be restored to the office from which he was

dismissed. In Ram Pal and Ors. vs. Union of .- India & Ors(sgpra)

the directions were that the applicants were restored in the
upgraded post in accordance with the px ordexj passed therein.
12. The applicants were reverted vide order dated 30.12.93
from the post of Artist to Draftsman consequent to discontinua-
tion of two posts of Artist created in connection with 1991
Census. The applicants had approached this Tribunal in ‘C.A.
130/94 and 131/94 against the said order of reversion and‘ﬁad
prayed for interim relief. However, this Tribunal vide order
dated 14.7.94 foﬁnd that there was no justification to stay
the impugned order dated 30.12.93, Thxxximxex since the
reversion order beccme effective from 31.12.93. Therefore,
after the reveréion order dated 30.12.93 the applicants

centinued in the post of Draftsman in the DCC office, aAssam.

Q.-
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By order dated 12.8.04 and modified order dated 14.9.04 the

applicants have in fact been appointed and allowed te hold

the post of Artist till 31.12.95 in the cffice of DCO, AsSsam
and te the post ef Senior Draftsman with efiect from 1.1.96
t{l1l 19.8.04 in the cffice of DCO, Assam itself. In view of
this, there is no force in the cententicon of the learned
counsel for the applicants that the applicants have not been
posted in the same post which they were holding prier to'
reversion in as much as the applicants ha#e been posted in

the same post at DCO, Guwahati with effect from the date

éf reversion till 19.8.2004 when they were ordered to bg
tfansferred to the office of Registrar General, India,New
Delhi.

13. Coming ts the fourth issue which relates to the transfer
of the applicants, we must say that the centroversy which was
settled in 0.A.130/94 and 131/94 and Civil Rule Nos .4037/98

and 3985/98 béfore_the Hon'ble High Court cannot be réopenea.
Howevef, what is important is tc seetas to what was the
controversy befere the Tribunal and the Hon'ble High Ceurt.

The contreversy was relating to the appointment of the appli-
cants te the post of Artist which accerding to the applicants
wasS on regular basis, but‘accerding'te the respondents the

said promotion was against temporary vacancy only for the
purpese of 1991 Census and ence the census Waﬁ over the pOSt:
mfjhrtist had been diséontinued and censequently the applicants
were reverted back frem the post ef Artist te Draftsman. Thus,
in nutshell, the contreversy was in relation to discentinuatioen
of twe p;sts of Artist created to the purpese of 1991 census.
This Tribunaluvide judgment dated 8.5.98 came to the conclusion
that in the appointment letters of the applicants it was
nowhere shown that the applicants had been pxam prometed only
for the purpese ef 1991 census. The learned Addl.C.G.5.C was

asked te preduce relevant reccrds to show that the applicants

.-
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were actually promoted to the post of Artist eonly for the
purpose of 1991 census but learned addl.L.G.5.C was not able

to preduce any record 8o that effect nor DpC record was
produced. “ccordingly, it was held that there was no justifi-
cation to revert the applicants. It is specifically stated

in the erder that this conclusion was arrived at as respon-
dents failed te produce any decuments including sanction letter,
record of DpPC etc. It was further held that in the absence of
those documents the Tribunal was inclined te hold that the
applicants were promoted cn regular basis and as.such the
applicants could not be reverted. Before, the Hon'ble Righ
Court alse no record was preduced by the respondents te shew
that the applicants had been temporarily promoted. The Hon‘ble
High Court ﬁas held that no material was placed on record to
indicate that the present applicants had been premoted on
temporary basis. It is further pointed out that the order of
promotion having not indicative of any temporary promotion, the
applicants could not have been reverted to the @@st of Draftsman
cn the basis that the temporary vacancy created inthe Census
department had been abolished. There cannot be any doubt that
this controversy settled by the Tribunal and the Hon'ble High
Court cannot be reopened . Nevertheless, the factual position

of the sanctioned strength in the DCO office, Assam,which is
placed before us by the respondents in the return and papers
annexed therete, as it étood in the year 2004 when the transfer
of the applicants had been ordered, is that there are only two
sanctioned post of Senior Draftsman against which two persons
are already working. It is not disputed that the Government

has the power to‘asiﬁfs the work of establishment add saact ioned
strengthl? atigzzgrstation depending upon work lcad and
requirement. The present reéuirement as assessed by the Govern-

ment is stated to be of only two Senior Draftsman at DCC oifice,

G2
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assam. The promotion orders of the applicants ﬁaVing been made
effective from the date of their reversion i.e. first as Artist
and then Senior Draftsman from 1.1.96 would mean that there are
four persons now against the two posts of Senior Draftsman. The
applicants are deemed to be working against the said post from
the time cf their initial appointment in the year 1990 and 1991
‘whereas the present incumbents are working against the said post
from 1996. The transfer of the applicants is,thereforq&?etyiewed
in the light of the above position. It is now well settled that
trancsfer is an incident of service and unless the transfer is
made on malafide ground, the Courts do net interfere with such
transiers.
14. The Apex Court in State of U.P. & Crs. V5. Gobardhan Lal,
2004(3) AISLJ 244, has laid down in para 6 and 7 as under

w1t is too late in the day for any Goverament
Servant to contend that once appointed or posted
in a particular place or pesition, he should
continue in such plasce or position as long as he
desires. Transfer of an employee is not only ‘an
incident inherent in the terms of appointment
but also implicit as an essential condition of
service in the absence of any specific indication
tc the contra, in the law governing or conditions
of service. Unless the order of transfer is

shown to be an outccme of a mala fide exercise

of power or violative of any statutory preovision
(an Aact or Rule) or passed by an authority not
competent to do 8o, an order of transfer cannot
lightly be interfered with as a matter of ccurse
or routine for any or every type of grievance
sought tc be made. Even administrative guidelines
for regulating transfers or containing transfer
policies at best may afford an opportunity to

the officer or servant concerned to approach
their higher authorities for redress but cannot
have the consequence of depriving or denying the
Competent Authority to transfer a particular
officer/servant to any place in public interest
and as is found necessitated by exigencies of
service as long as the official status is not
affected adversely and there is no infraction

cf any career prospects such as seniority, scale
of pay and secured emoluments. This court has
often reiterated that the order of transfer made
even in transgression of administrative guidelines
cannot also be interfered with, as they do not
confer any legally enforceable rights, unless, as
noticed supra, shown to be xkit vitiated by

mala fides or is made in violation of any
statutory provision.

Q-
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A challenge to an order of transfer should
normally be eschewed and should not be ceuntenanced -
by the Courts or Tribunals as though they are
Appellate Authorities over such orders, which could,
assess the niceties of the administrative needs
and requirements of the situation concerned. This
is for the reason that Courts or Tribunals cannot
substitute their own decisions in the matter of
transfer for that of Competent Authorities cf the
State and even allegations of mala fides when made
must be such as to inspire ccnfidence in the Court
or are based on concrete materials and ought not
to be entertained cn the mere making of it or on
consideration borne out of ccnjectures of surmises
and except for strong and convincing reasons, no -
interference could ordinarily be made with an
order of transfer.” .

15. The Apex Court in Rajendra Roy vs. Union of India and
another, AIR 1993 SC 1236 has laid down as under

»Tt is trie that-the arder of transfer often:
canses :a- lot of .diffjculties and dislocation in
the family setrup:éfrthe condernéd employees
but on that score the order of transfer is not
liable to be struck down. Unless such order is
passed mala fide or in violation of the rules
of service and guidelines for transfer without
any proper justification, the Court and the
Tribunal should not interfere with the order of
transfer. In a transferable post an order of
transfer is a normal consequence and personal
difficulties are matters for consideration of
the department.

It may not be always pcssible to establish
malice in fact in a straight cut manner. In an-
appropriate case, it is possible to draw reaso-
nable inference of mala fide actiocn from the
pleadings and antecedent facts and circumstances.
But for such inference there must be firm v

fdoundation of facts pleaded and established.Such
inference cannot be drawn on the basis c¢f insi-
nuation and vague suggestions.”

The Apex Court in Union of India and others vs. 5.L.Abbas, AIR

1993 sC 2444 and N.K.Singh vs. Unicn of iIndia & Ors, (1994) 6

SCcC 98 has laid down that unless the order of transfer is
vitiated by mala fide or is made in violatien of any statutery
provisions or infraction of any professed norm or principle,

the court cannot interfere with the transfer.

16. The Apex Court in State of Madhya Pradesh & another vs.

S.S.Kourav and others, AIR 1995 sC 1056 has laid down as under :

*The court or Tribunals are not appellate forums
to decide on transfers of officers on adminis-
trative grounds. The wheels of administration
should be allcwed to run smoothly and the Courts
or Tribunale are not expected tco interdict the
working of the administrative system by trans-
ferring the cfficers toproper places. It is for

G-
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the adminiétration to take appropriate decision
and such decisions shall stand unless they are
vitiated either by mala fides or by extraneous
censideration withcut any factual background
foeundation. When, as in this case, the transfer
order 15 issued on administrative grounds the
Court cannot g¢ into the expediency of posting
an officer at a particular plsce.”
17. Thus it is clear that transfer is an incident ef service.,
A Government employee has no right to insist for pesting at a
particular post or statien. Transfer essentially falls within
thé domain of administration and Courts cannot interfere with
the same unless there is mala fide or other justification. Tﬁe
applicants have made averments that it appears that respondent
No.4 had chalked out conspiracy by transferring the applicants
to® New Deihi in the name of implementation of the order of the
Tribunal and the applicants are being §enalised and harrassed
by the respondents by pesting them in New Delhi in Headquarter
effice. It is also alleged that the mala fide is eiplicit ang
the order of transfer is ex facief illegal. It is further
alleged that the hurried and unusual mede @f delivery of
orders of transfer and release shows mala fide vindictiveness
against the respendents in a calculated manner. In fact, these
are mere allegations withoﬁt any material in suppert. The
applicants had filed contempt petition in as much as the orders
were not complied with. In the exercise of compliance of the
orders, the respondents wéré faced with a situation where there
were four persons against two sanctioned posts of Senior
Draftsman and in order to implement the orders of the Tribunal
and the Hon'ble High Ceurt two of the said four incumbents had
to be transferred. The applicants having held the post of |
artist which . -was subsequently equated to Senior Draftsman
from 1990~-91 respeétiv&ly i.e. to say for a period of about 13
years at DCO, Guwahati by virtue ef'orders dated 12.8.04 and
medified order dated 14.9.04, have been transferred from DCO

Guwahatl office tc Registrar General, India office, New Delhi.

G2 ..
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The suspicien of the applicants that the orders hav§ been
passed pursuant to conspiracy and mala fide intention of the
responﬁants cannot take the place of proof. The respondents
seem to have acted under the circumstances in their anxiety
to implement the orders of this Tribunal in the given circum-
stances.referred to ug'by above . We therefore, do not find
any reason or justification te quash the order of transfef
dated 12.8.04 and their order of relieve dated 19.8.04.
18. . The applicants have already been granted all consequen-
tial benefits unde% order of this Tribunal and the High Court,
we do not find any justification te guash the order dated
13.8.04 withdrawing two pésts of Draftsman from DCC, AsSsanm
Guﬁahati and in fact this issue strictly speaking is not
connected at all with the controversy in questiog. The relief
sought,by;the applicants cancelling their transier is refused.

"The applications stand disposed of in the a?oresaid

terms with no order as to costs.

)C&S:EznjllaL¥L9w4 sz__‘ﬂ,,g
( K.V.PRAHLADAN ) ( R.K.BATTA )
ADMINISTRATIVE MEMBER _ VICE CHAIRMAN
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O.A. No. 194/2004

Smti. Biju Mahanata
- Versus —

The Union of India & Ors.

.. Applicant
... Respondents.”

IN THE MATTER OF:

As per the order dated 08.11.2004

passed by this Hon’ble Tribunal
directing the respondents to  place
on record the copies of the writ
petition alongwi‘th annexures filed by
the respondenfs before the Hon’ble
Gauhati High Court and also a copy
of the review petition alongwith
annexures filed before the Hon’ble
Gauhati High Court in relation to the
above noted Original Application,
the respon.dents hereby places the

same before this Hon’ble Tribunal.

LIST OF DOCUMENTS FILED BY THE RESPONDENTS

1. Copy of the writ petition, being C.R. No. 4037/1998

alongwith annexures

(Annexure — A, Page - )

2. Copy of the review petition being Review Petition

No. 23/2004 alongwith annexures

(Annexure — B, Page - )

Fifed by

. 004
(Indraneel O%H:;IS\%

Advocate



t O . .
Con prininn oo (/

Vo

AN t : Court Cfiicer, | ' \

et - . . WJ ?

, : ~
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL (‘«[l
| GUWAHATI BENCH: GUWAHATI

In the matter of: '
O.A. No. 194 /2004
Smti Biju Mahanta.

... Applicant
-Vs-

The Union of India & Others. _
... Respondets.

Written arguments submitted by the applicant;

By the impugned order dated 12.08.2004 the respondents sought to restore and
reinstate the applicant to the promotional post of Senior Draughtsman in the
Ieadquarter office of Register General of India, New Delhi against vacant core
post of Senior Draughtsman in the head quarter office (Para 3 (iii) of the order
12.08.2004), which has been challenged in the instant Original Application.

That the relevant portion in para 3 (iii) of the impugned order dated 12.08.2004 is

quoted below: -
“ Due to non-availabilitv of posts of senior draughtsman in DCO, Assam,

Smt. R.Mazumdar and Smt. B.Mahanta are hereby iransferred and posted
as_senior Draughtsman in the headquarters office of Register General,

India, New Delhi against vacant core posts of senior Draughtsman”

On a mere perusal of the above orders it appears that the alleged transfer

and posting order has been issued for the purpose of restoration of the promotion

of the applicant in the Head quarter office, New Delhi on the sole ground that *

Due to non-availability of posts of Senior draughtsman in DCO, Assam” (para 3

(iii) of the order dated 12.08.2004).
Above contention of the respondents is totally contrary to the decision and

findings arrived at at by the learned Tribunal as well as by the Hon’ble High

Court.

Sonbecoda Nt

Adroete:

90'//f sy
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The Hon’ble High Court by its judgment and order dated 27.10.2003 more
specifically in paragraph 3 of the judgment heid as follows.

* The orders of promotion having not indicative of any temporary

promotion. the applicants/respondents could not have been reverted to the

posts of draughtsman on the basis of the fact that temporary vacancies

created in the census department have been abolished.

6. For the aforesaid reasons. the appeals fail and are dismissed with costs

of Rs, 1,500/ each”.

Therefore it appears that the Hon’hle High Court on perusal of
records/documents, by its judgments and order dated 27.10.2003 held that order

Pt e st

of reversion of the applicant could not have been made on the ground of abolition _

of the post of sr. Draughtsmarvﬂ(ancc, the impugned order of alleged transfer and

i —— — R ——t

posting of the applicant in the cadre of Sr. Draughtsman at head quarter office,

New Delhi on the sole ground of non-availability of post is contrarv to the order

of the Hon’ble Tribunal as well as Hon'ble High Court.

That the respondents herein relied upon the documents of the departments and
contended before the Hon’ble High Court that the two posts of Artists/Sr.
Draughtsman have been created temporarily only for the purpose of 1991 census,
however the Hon’ble High Court on perusal of those documents recorded its
finding in Para 3 of the judgment and order dated 27.10.2003 as follows:- _
“ 3, It is contended by the learned counsel for the appellants, on the basis
of documents produced before us that the temporary posts of artists have
been created in the census department on 18.03.1991 and the promotions
of applicants/respondents have been made in those vacancies only. First
creation of certain posts does not necessarily mean that the promotion
have been made on those posts only. Secondly, the order of promotion
does not indicate that the applicants/respondents have been promoted on
temporarily created posts. Thirdly the respondents Smti Diju Mahanta has
been promoled on 3.5.90, whereas the (emporary post of arlists has been
created on 18.3.1991. Thus by the streatch of imagination, it can be said
the applicant Smti Biju Mahanta, who has been promoted to the posts of

artists on 3.5.1990 has been promoted in a temporary capacity to the posts,
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which has been subsequently created on 18.3.1991. before us also there ig

no materials placed on record to indicate that the applicants/ respondents

have been promoted on temporary posts”.

On mere perusal of the above categorical findings of the Hon’ble High
Court it appears that the Hon’ble High Court also gone through the decuments
and thereafter specifically held that the contention of the respondents that the two
posts of Artists/Sr. Draughtsman have been abolished from the Directorate of

Census Operation, Assam is incorrect and hence rejected the contention of the

respondents regarding abolition of posts of Sr. Draughtsman, Therefore impugned

order of transfer and posting of the applicant in the Head quarter, new Delhi for
restoration of her promotion to the post of St. Draughtsman on the alleged ground
of non-availability of post is confrary to the decision and order passed by the

Learned tribunal as well as by the Hon’ble High Court and on that score alone the

impugned orders dated 1’ 08 2004 and dated 19.08.04 are & liable to be set aside

P i e - e ———
and quaghed.

Judgment of the Hon’ble Tribunal dated 8™ May, 1998 passed in O.A No.
131/94 has attained finality and the same was confirmed by the Hon’ble High

Court on 27.10.03. It is further contended that the present respondents even on
27.10.2003 when the matter was finally argued before the Hon'ble High Court
they could not produce anv convincing document that the post of erstwhile
Artist/Sr. Draughtsman have been abolished or withdrawn from the Directorate of

Census Operation, Assam Circle, therefore the respondents now cannot adopt an

casv course of arcument that for restoration of promotion of the applicant she is

now transferred and posted in the Hqr. Office, New Delhi dug to non-availability

of posts.
It ‘is a settled position of law that restoration of an_employee,.in the

promotional post must be donc from the office where_she_was working in the said

- ——

premetional post but reverted illegally. It is also not the case of (he respondent

- ek -

that during the pendency of the writ petition the post of Artist/Sr. Draughtsman
which was occupied by the present applicant before her reversion was
subsequently filled up by some other incumbent in fhe Directorate of Census
Operation, Assam. Therefore the said post of Artists/Sr. Draughtsman still exists

in the Directorate of Census Operation Assam. In the instant application question

—_—a
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of implementation of the order of the Hon’ble Tribunal dated 08.05.1998 is

involved, and as a resuit further question of restoration to the post of Artist/Sr.
Draughtsman is involved.

Order of Hon’ble Tribunal dated 08.05.1998 as well as order of Hon'ble
High Court dated 27.10.2003 cannot be violated by the respondents herein by not
restoring the applicant in the office of the DCO, Assam. Ihﬂitfmpt of

- e

transferring the applicant from the office of the DCO, Assam to the Headquartcr

e — T —————

office New Delhi m the name of unplementatxon of the order that too on the

ground that post of Sr. Draughtsman are not available in DCO, Assam after the

— -

Judgment and order dated 27.10.03.is itself amounts to contempt.of court. Henoe

the impugned order dated 12.08.04 and 19.08.04 are liable to be set aside and
quashed. ¢ ontennon of the respondents that the apphcant has been transferred due_

- —

‘fo non-avaﬂabﬂltv of post of Artlst/Sr Draughtsman is contrary to the demsmn of
the Hon’ble Tnbunal as well as Hon'ble High Court,

Judgments in respect of transfer case referred by the respondents in the

course of arguments are not applicable in the fact situation of the instant case of

the present applicant.
Tha the respondents again preferred a Review Petition before the Hon’ble

Hich Court with an attempt to justify their contention that the post of Artist/Sr.

Draughtsman has been abolished and no such posts exists in the DCO, Assam but
the same is also rejected by the Hon’ble High Court as learned by the applicant.

Applicant however relies on the following decisions: -

(1) 1984 (2) SLR 614. Union of India Vs. K.K. Mittal. (Rclevant paras 10,
12, 13). |

(2) 1999 (1) SCC 273. V.S. Charati Vs. Hussein Nhanu Jamadar (Relevant
para 9).

(3) Fuli Bench Vol. 1(2001-03) (G.S. Kairaj) Page-113 Rampal & Ors. Vs. Union
of India & Ors. (Relevant Para 2 and 13).

(4) Tull Bench (Vol. 2002-03) Page 200. R. Jambukheswara and Ors. Vs. Union
of India & Ors. (Relevant Para 13, 14 and 15).

In the circumstances stated above, application deserves to be allowed with

cost.

-
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Smti. Biju Mahanta.
-Vs.-
Union of India & Ors.

LIST OF DATES AND SYNOPSIS OF THE APPLICATION

© 30.04.1990-

 31.12.1993-

08.05.1998-

24.03.2000-

27.10.2003-

Applicant promoted from the post of Draftsman

to the post of Artist on regular basis in

temporary capacity.

Appllcant reverted again to the post of

Draftbman on the plea of discontinuation of

the post. _
applicant thereafter challenged the

order of reversion before the Hon’ble CAT

through 0.A. NoO. 131/94 (Annexure~11)

Judgment and order passed by the Hon’ble CAT
131/94 setting aside the order of

dated 31.12.93 and directed the
consequential

in 0.8 No.

reversion

respondents t0 give all

penefits to the applicant.
Thereafter the Respondentu flled appeal

before the Hon’ble Gauhatl High Court

challenging the validity of the 1udqment andf

order dated 08.05.98 ,of the e

Hon bla CAT,
under’Eivil Rule No.4037/98. (Annexure-111)
Seniority list in the grade of Draftsman as

on 01.01.2000 has been published. (Annexure-

IX).

Judgment and order passed by the Hon’ble High

court in C.R. No. 4037/98 whereby the appeal

A
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26.05.2004-

01.06.2004~
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19.08.2004~-

was dismissed and the Judqment dated 08.05.98

el . —

of the Tribunal was upheld. (Annexure-IV)

Due to non-compliance of the judgment and
order dated 08.05.98 of the Hon’ble Tribunal,
Contempt petition filed by the applicant
under C.P. No.131/94.

Hon’ble Tribunal issusd Notice upon the

Respondents against C.P. No. 20/2004

applicant to the post of Sr. Draftsman after

Respondents issuad ordet promoting the
~ = — -

receipt of Tribunal’s notice aforesaid but
acting with malafide intention and vindictive
attitude, denled to pay the arrears of pay bv
Lraatlnq the promotlon on notional basis and
furthar transferred the applicant from the
office of the Director of Census Operation,
Guwahati to the office of the Registrar

aeneral, New Delhi. (Annexure-V)

Raspondents issued another order withdrawing

AT ——

two posts of Draftsman from the offlce of the

DCO~ﬂ_§uwahazl with 'malaflde intention and
JEZBTlDF motive so as to deny the retention
of the applicant at Guwahati on the plea of
non availability of post at Guwahati.

(Annexure=-VvI1)

Respondents issued another order releasing,
- —— )

the applicant from the office of the DCO,
Guwahati in the afternoon of‘l?_98 v 200 A
AlT" the three orders dated 12.08.04,
dated 13.08.04 and dated 19.08.04 wers kept
confidential and suddenly handed over to the
aspplicant in a sealed envelope on 19.08.04

(afternoon) itself after obtaining her

signature.
The entire exercise was made in a

planned and concerted manner with malafide
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intention and vindictive attitude only in
order to harass the applicant and the whole
exercise 1is violative Aof the Judgment and
order dated 08.05.98 péssed by the Hon’ble
CAT in 0.A. No.131/94. (Annexure-vII)

i‘1‘5'.08.29.9«4- Applicant submitted one application through

—_—

2.

the Director of Census Operations, Assam to
the Registrar General of India, New Delhi
alongwith medical certificate, praying for

grant of commuted leave till recovery of her

— e

| ailments  but the Director  of Census
Operations refused to receive the
application.
Hence this Original Application before
this Hon’ble Tribunal.

PRAYERS

‘:Reliefgs) sought for:

Under the facts and circumstances stated above, the
applicant humbly prays that Your Lordships be pleased to
admit this application, call for the records of the case
and issue notice to the respondents to show caQse as to
why the relief(s) sought for in this application shall
not be granted and on perusal of the records and after
hearing the parties on the cause or causes that may be

shown, be pleased to grant the following relief(s):

That the respondents be directed to modify their order
No. 27/96/94-ad.IV dated 12.08.2004 (Annexure-v) and
allow the applicant to continue in her promoted post of
Artist/Sr. Draftsman in the office of the Director of
Census Operations, Guwahati canceling her transfer to New

Delhi and restoring her to post and promotion in  the

e
P

office of the DCO, Guwahati which she was holding prior

to _her reversjion.

That the Hon’ble Tribunal be pleased to declare that

the applicant is in continuous service in the post of

1
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Artist/sr. Draftsman from 31.12.93 and direct the
respondents to pay and other consequential benefits be
paid accordingly w.e.f 31.12.93 till the actual date of
restoration to the post Artist/Sr. Draftsman in the
office of DCO, Guwahati by modifying the impugned order
dated 12.08.04.

3. That the order NO.27/96/94-Ad. IV dated 13.08.2004
' (annexure-VI) issued by the Respondents be set aside
and quashed and further the order No. DCO (E)
553/2004/4660 dated 19.08.04 (Annexure-VII) be quashed

in respect of the applicant.

4. That the Hon’ble Tribunal be pleased to declare that
the applicant is legally entitled to be restored to the
post of Artist/Sr. Draftsman in the Office of the DCO,
assam, Guwahati in the light of the judgment and order

; dated 08.05.98 in 0.A. No.131/94.

5. Costs of the application.

é&. dny other relief(s) to which the apglicant is entitled as

the Hon’ble Tribunal nay deem fit and proper.

puring pendency of this application, the applicant

prays for the following relief: -

1. That the Hon’ble Tribunal be pleased to grant an
Lnterlmﬂglger staying the ope;atlon of the 5?&%5‘33?23?
12.08.04 (Annexure-V) to the extent of transfer of the
applicant from Guwahati to Delhi and further staying
the order dated 13. 08.04 (Annexure-VI) in entirety and
also staying the order dated 19.08.04 (Annexure-VIL) in

respect of the applicant.

-
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Smti Biju Mahanta, P
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' Ministry of Home Affairs
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2/6 Mansingh Road
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The Dy. Director of Census Operations,
Assam, G.S. Road.
Guwahati~ 781007.

Shri B.L. Sarmah,

Dy. Director of Census Operations,
Assam, G.S Road,

Guwahati~781007.

DETAILS OF THE APPLICATION

articulars of order against which thi lication
is made.
This application is made against the impugned orders
(i) No. 27/96/94-Ad.IV dated 12.08.2004, (Annexure-V)
(ii) No. 27/96/94-Ad. IV dated 13.08.2004, (Annexure-
vI) and (iii) No. DCO (E) 253/2004/4660 dated
19.08.2004 (aneguremVII) issued by the Respondents
violating the directions passed by this Hon’ble
Tribunal in the judgment and order dated 08.05.1998 in
0.A. No. 131/1994. Under the said impugned orders the
applicant has been denied the arrears of pay etc.
violating the terms of the order dated 08.05.98 and the
promotion of the applicant has been given effect w.e.f.
01.01.1996 only with notional benefit for the earlier
period till 31.12.95 and the applicant has further been

sought to be transferred from Guwahati to Delhi by even



withdrawing the posts from Guwahati with malafide

intention and on vindictive attitude.

I - I. |. . E || .I ]

The applicant declares that the subject matter of this
application is well within the Jjurisdiction of this

Hon’ble Tribunal.

Limitation.
The applicant further declares that this application is
filed within the limitation prescribed undér section-21

of the Administrative Tribunals Act, 1985.

Facts of the Case.

That the applicant is a citizen of India and as such
she is entitled to all the rights, protections and

privileges  as guaranteed under the Constitution of

India.

That while working as Draftsman in the office of the

Pirector of Census Operations, Assam, Guwahati, the

P

“promoted o the post of Artist'on regular

applicant wa

basis in a temporary capacity w:e.f. 30.04.1990 vide
office order No. DCO (E)Y 21/78/PT-1/4322 dated
02/3.05.1990 following the recommendation of the

pDepartmental promotion committee.

(Copy of order dated 02/03.05.1990 is annexed
hereto for perusal of Hon’ble Tribunal as

annexure-1. )
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That after having served for more than 3 3 years as

Artist, the applicant was illegal}yﬂ\reygtfed to the

oz

post of Draftsman w.e.f. 31.12.93 on the plea of
‘ B R R

P e e

discontinuation of the posts of Artist which were said

b .

to be cfeated in connection with 1991 census. The
applicant was reverted vide office order No. DCO
(E)/97/80/Vol-1/10103 dated 30.12.1993 in an arbitrary
manner.
(Copy of order dated 30.12.93 is annexed hereto
for perusal of Hon’ble Tribunal as Annexure-I1).
That being aggrieved due to her reversion, the

applicant approached this Hon’ble Tribunal through 0.A.

No. 131/1994 praying for settihgw%side of the order of
r;;;;éidﬁ déted 20.12.93 and for a direction upon the
respondents to treat the applicant 1in continuous
sarvice in the post of Artist w.e.f. 31.12.93 with all
consequential service benefits etc. The Hon’ble
Tribunal vide its common Jjudgment and order dated
08.05.1998 in 0.A No. 130/94 and 0.A. No. 131/94 was
pleased to set”_a§§Qe_ the order of reversion dated
30.12.93 and aliowed the application with the direction
upon the respondents to give the applicant all
consequential benefits: i

‘,,» . . - . v
(Copy of judgment and order dated 08.05.98 is

annexed hereto for perusal of Hon’ble Tribunalwas
Annexure-I11}.
That the Respondents thereafter challenged the validity

of the order dated 08.05.1998 passed by this Hon’ble

Tribunal in 0.A No0.131/94 before the Hon’ble Gauhati
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High Court through appeal registered under Civil Rule
No.4037 of 1998. The Hon’ble Gauhati High Court vide
its common Judgment dated 27.10.2003 in Civil Rule No;
4037/1998 and Civil Rule N0.3985/1998 dismissed the
appeal with costs of Rs. 1500/~ each and upheld the
judgment and order dated 08.05.98 passed by this
Hon’ble Tribunal.

{(Copy of the judgment and order dated 27.10.2003
is annexed hereto for perusal of Hon’ble Tribunal
as annexure-IV).

That even thereafter, the Respondents did not implement
the judgment and order dated 08.05.1998 and inspite of
all persuasions of the applicant, the Respondents
deliberately and willfully ignored to implement the
Hon’ble Tribunal’s order. Eventually, the applicant
alongwith the applicant of O0.A No0.130/94 filed a

Contempt Petition before this Hon’ble Tribunal against

S L e T

pE——_ = TS e
non- compllance of the order dated 08.05.1998 which has

been reqistered as C. P No. 20 of 2004 in 0.A.

RN - . o

N&_130/94 and 131/94§hnd the C.P 1is pendlnq before the

S T

Hon’ble Tribunal and notice thereto have been served on

the Respondents.

That the Respondents after receipt of the notices of
the Hon’ble Tribunal against the Contempt Petition,
have become extremely vindictive against the applicant

and have now ISbUBd three nos. of 1mpugned orderb in

—ce— - -

the name of 1mplamentat10n of the order of the Hon’ble

Tribunal, Viz: (i) Order No. 27/96/94-Ad.IV dated

12.08.2004,  (ii) Order  N0.27/96/94-Ad.IV  dated



13.08.2004 and, (iii) Order No. DCO (E) 253/2004/4660

dated 19.08.2004.

— T AT

Under tﬁe said orders, the Respondents have
resorted to the following impugned actions against the
applicant; -

(i) vide order dated 62.08;6:3the applicant has

been treated as promoted to the post of Senlor

[ i N oz e s

Draftbman (post of Artist held by the applicant
prior to her reversion has been merged and .
redesignated as Sr. Draftsman) w.e.f. 01.01.9¢%
only, wiFh notional promotion till 31.12.95, thus
denying the benefitg of arrear pay etc. toj the
applicant which 1is contrary to the directions
given in the order dated 08.05.98 of the Hon’ble
Tribunal. Further, the applicant has been sought

e
to be transferred from the offlce of the Dlrsctor

. . —_— - — R

of Census Operatlons Guwahat1 to the offlce of
the Registrar General of India, New Delhi under
the same order dated 12.08.04.

(ii) vide order datedKSS 08 O4§§the two posts of .

s

Draftsman in the office of the Director of Census

operation, Assam, Guwahati have been withdrawan.
It is relevant to mention here that following

the recommendation of the 5N central Pay CONNlelDﬂ

the post;RgFWArt1$t Senior Artlst and Senior Draftsman

have beeh mg&gig_ﬁqgVredgsignageqras Senior Draftsman.
(iii) vide order dated(&?;oérgzz the applicant has

been released from the office of the Director of



Ccensus Operations, Guwahati w.e.f. from the same
day i.e. 19.08.04.

In this connection it may be stated that
withdrawal of the post of Draftsman as well as instant
relive of the applicant on the same day on 19.08.04 has
been issued, with an ulterior motive to restrain the
present applicant to attending the office further at
Guwahati knowing fully well that pgsting of the
applicant in the Headaguarter office at New Delhi»will
cau%e iffeparable loss and injury and they may compel
to take voluntary retirement and in disguiéa these are
penalty orders for approaching the Court of Law for
redressal for her grievances, 1t appears that they
wanted justice from the Court of Law and the Hon’ble

Court although granted Jjustice but in the name of the

implementations of the orders, the applicant is now

penalized and harassed by the respondents by posting

her at New Delhixigf;hgﬂﬁeadquarter‘Office, It appears

g =

that Respondent No.4 has chaiked out this conspiracy by

e AmATERIL ST T
W

e
transferring the applicant at New Delhi in the name of

implementation of the order of Hon’ble Tribunal,
impugned order of posting of the applicant at New Delhi
and simultaneously withdrawal of the post of Draftsman
from the office of the DCO has not been done in public
interest at all. The post of Draftsman which is now
withdrawn and shifted to New Delhi in fact allotted to
this Director of Census Operation, Assam about 25 years
back but the same was withdrawn all of a sudden in the

Headguarter office, New Delhi without any public

Giju Mikorta
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interest. The said withdrawal of post of Draft§yan alsor

e

not based on ISU report as such this action has been

f?ékéhfwith a sole intention to restrain the applicant

to attend their duties in the office of the DCO at
Guwahati with malafide intention. The order of 12.08.04
which is passed by the Under Secretary to the Govt. of
India, Ministry of Home Affairs, Shri M.R. Singh itself
astablishes that same has been passed with a malafide
intention which 1is established beyond doubt on a mere
perusal of the following lines of paragraph 2 of the
impugned order dated 12.02.2004.

“*Both the Hon’ble Tribunal and Hon’ble High Court
“have taken a view and passed Jjudgments on the
assumption that the above named officials were
promoted as Artists on regular basis although in
fact the above officials were promoted against

temporary Census posts created for Census, 1991.7°

It is quite clear from the above remarks from the
Under Secretary that the Hon’ble Tribunal and Hon’ble
High Court as if wrongly passed the order and judgments
in the case of the applicant and therefore he has been

used the word “assumpt@ggf’ using of such word while

PR
implementing the judgment of Hon’ble Court is amount t

Contempt of Court and his mindset and intention 1is

—clearly svident from the aforesaid paragraph guoted
above. It appears that Shri M.R. Singh could not accept
the order of Hon’ble Tribunal as well as Hon’ble High
Court and as a result he has implemented the order is
such a manner victimizing the poor lady applicant who

has knocked the door of justice in the Court of Law.
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Malafide is explicit and the order therefore ex facie

UE— e

illegal and_the order of implementation-Rkas been passed

in a very illegal and arbitrary manner by Shri M.R.
Singh. He has also used the word ‘"notional basis’ in
a very cleaver manner with an intention to avoid the
direction of the Tribunal ‘“to.give the applicant all
consequential benefits™ .
(Copy of the impugned orders dated 12.08.04, dated
13.08.04 and dated 19.08.04 are annexed hereto for
perusal of Hon’ble Tribunal as ennexune:!+_!l_and’
VII respectively).
That it is stated that all three impugned letters as
stated above were handed over to the applicant in a
closed envelope on 19.08.04 at 2.45 P.M after calling
the applicant in the chamber and obtaining her
signature against the receipt of the envelope and the
applicant came to know the contents of the orders only
after opening the envelope thereafter.

It is relevant to mention here that the entire

sequence of events mentioned above i.e. issuance of

promotion and transfer order, withdrawal of posts of

Draftsman from the office of the Director of Census

e

Operations, Guwahati, issuance of release order

instantly etc. all at a time, almost simultaneously and
in a hurried manner and the unusual mode of delivery of

the orders to the applicant itself smacks malafide and

bears ample testimony of the vindictive actions, of the
pay

L T -

Respondents against the ggp%icant in a planned and

N ———

concerted manner.



That the applicant begs to state that the Hon’ble
Tribunal vide it’s Jjudgment and order dated 08,05.98
set aside the order of reversion dated 30.12.93 and
directed the respondents to give the applicant all
““consequential benefits’’. This implies that
consequent upon the setting aside of the order of
reversion, the order dated 30.12.93 is void-ab-initio
and non-existent and the applicant is in continuous
service in her post of Artist under DCO, Guwahati and

as such she is entitled to her regular pay andrg}}

s T

other benefits from 30.12.93 and onwards i.e. from the

[ -

date of her illegal reversion in continuity and the

gquestion of notional promotion till 31.12.1995 or non-
payment of pay and arrears for that period as mentioned
in the impugned order dated 12.08.04 is irrelevant and
contrary to the directions passed by this Hon’ble
Tribunal in its judgment dated 08.05.98. The direction
for paying conséquential benefits in the said judgment
means and includes the arrears of pay also from
31.12.93 and restoration of the applicant’s promotion
to the post of Sr. Draftsman to the same office where
she was working.

Further, the setting aside of the order of
reversion dated 30.12.93 by the Hon’ble Tribunal
implies that the said impugned order is wvoid-ab-initio
which means that the applicant has been restored to her

cLeTer O M
original post, place and position which she had been

¢ - Al

holding prior to her reversion. As such on her

-—— — —_

promotioﬁrto_the post of Senior Draftsman (which is a
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redesignated post of Artist) following the order of the

Tribunal she gets back her own post and position which

€ s

she had been already holding prior to reversion and
that post is meant for tha_office of the DCO, Guwahati
and in all fitness of the things she is to continue in
the office of the ©DCO, Guwahati only. But the
Ra;pondenté su?prisingly hatched up another conspiracy
for harassing the applicant and acting malafide and
with vindictive attitude and in utter violation of the
Tribunal’s order has transferred the applicant from the
office of the DCO, Guwahati to the office of the
Registrar General, New Delhi vide its impugned order
dated 12.08.04 in the pretext of implementing the order
dated 08.05.98 of this Hon’ble Tribunal which is

arbitrary, 1illegal, unfair, malafide and wviolative of

the Tribunals order,

4.10 That in para 2 of the impugned order dated 12.08.04,
the réspondents maintained that-

‘““Both the Hon’ble Tribunal and Hon’ble High Court
have taken a view and passed judgments on the
assumption that the above named officials were
promoted as Artists on regular basis although in
fact the above officials were promoted against
temporary census posts created for Census, 19917 .-
It is relevant to mention here that this very
contention of the respondents were adjudicated upon by
the Hon’ble Tribunal and the Hon’ble High Court which
was the issue in the case and both the Hon’ble Tribunal

and the High Court rejected this contention of

temporary posts and passed the Jjudgments. But the
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rRespondents instead of going as per the literal meaning
of the judgments have acted on their own assumptions
and constructions as quoted above and have maintained
their earlier view thereby implying that the orders
‘passed by this Hon’ble Tribunal and the Hon’ble High
Court were all based on wrong assumptions and such
stand of the respondents itself amounts to Contempt of

Court.

4.11 That the applicant most respectfully submits that the

respondents vide their order date 13.08.04 have

ST 3

witbgﬁiwn the two posts of Draf§§man from DCO, Guwahat{_
only with the malafide intention and ulterior motivéiof
denying the continuation of the applicant in DCO,
Guwahati on the plea of non-availability of post. It is

understood that these two posts have been shifted to

the foice of the Registrar General of India, New Delhi

-1

where the appliéant will be eventually adjusted against
one of that post which could be continued at DCO,
Guwahati also as was done prior to her reversion. These
posts were meant for DCO, Guwahati as per the staffing
structure and there is no valid reason for such hasty
and sudden restructuring and withdrawal/shifting of the
said posts from Guwahati which by itself smacks

malafide. It is pertinent to mention here that neithar

[

P SR —

\ the proposed transfer of the applicant nor the

! L

|
! New Delhi has been done in the Public intere§f;xThese

actibns of the Respondents are malafide, arbitrary,
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vindictive, unfair, bad in law and violative of the

principles of natural Jjustice.

4.12 That the abplicant begs to submit that the instant
release of the applicant vide order dated 19.08.04 in a
hasty manner and through subgaquant unusual mode of
delivery of the same to the applicant in the afternoon
of 19.08.04 itself is unwarranted and clearly
understandable and by such of their acts the
Respondents have only made colourable exercise of power
in the pretext of implementation of the judgment and

order qated 08.05.98 of the Tribunal.

4_13 That the applicant further begs to submit that making a
departure from the set procedure, the impugned orders
dated 12.08.04 and dated 13.08.04 have been issued by
the Under Sécretary to the Govt. of India whereas the
appointing and Disciplinary .authority of the applicant
is the Director of Census operations, Assam, Guwahati,

and such act is also illegal and unfair.

4.14 That the applicant has been suffering from hypsrtension

and 9ther_a%1@ent§ and is under medical treatment and
sybmitted one application on 20.08.04 through the
Director of Census Operations, Assam to the Registrar
General  of India, New Delhi alongwith medical
certificate, praying for grant of commuted leave till
recovery of her ailments but the Director of Census
Operations refused to receive the application. As such

the applicant had to send the application by Registered

Post.
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(Copy of the application dated 20.08.04 is annexed
hereto for perusal of Hon’ble Tribunal as

Annexure-VIII).
That the applicant most respectfully begs to submit
that being frustrated in their bid to revert the
applicant and following the quashing/dismissal of the
orders and actions of the Respondents by this Hon’ble
Tribunal and the Hon’ble High Court, the Raspondents
are now acting desperately with vindictive attitude and
have transferred the applicant in the pretext of
promotion even by shifting the posts in a planned and
concerted manner only with the intention of inflicting
harassments upon the applicant since she approached the
Hon’ble Tribunal and her right has been protected by

this Hon’ble Tribunal.

That the applicant begs to submit that she is .. &t =
£orgnoof oy T irement, Lad g o7 witndenly 3 3.vearsoof
B 0BT o2 ilnd - TR ~he 20 entitled to  the

benefit of spouse posting in the same station since her
. —— = ———

e e - s e .

husband is also a central Govt. employes and working_in

— - - — s —

A.G office at Guwahati. This apart the applicant has

got a minor son reading in class VII¥ and aged about 13
vears who cannot be shifted now disrupting his

aducation.

That the applicant begs to state that the seniority in
the cadre of Draftsman in the respondents department is
maintained Directorate wise and promotion from the post

of Draftsman to the post of Artist/Sr. Draftsman is

e
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also made Directorate wise. Therefore transfer of the
applicant in the instant case from the Directorate of
Census, Assam to the office of the RGI, New Delhi is a
departure from the normal practice and set convention.
It is further submitted that whgg}argraftsmanmggﬁm
promoted to the post of Sr. Draftsman although it'
aggaheér_é higher responsibility but there “is  no

e B , -
specific allocation of works rather nature of works and

duties are same. Therefore there is no justification of
transferring the applicant with a sole intention to
harass her for approaching the Hon’ble Courts. It would
be further be evident from the order bearing Memo No.
DCO  (E) 171/74/Pt.1/3754 dated 24.03.2000 whereiln
Seniority list in the grade of Draftsman has been
published as on 01.01.2000 wherein the name of the
present applicant 1is also figured 1in $Sl. No.l.
Therefore it is quite clear that the seniority of
Draftsman are always being maintained respective
Directorate wise and the promotion of the applicant to
the post of Artist now redesignated as SE. Draftsman
was granted to the applicant against a vacant post
under the Directorate of Census Operation, Assam and
therefore the applicant had accepted the said
promotional post which was meant for Directorate of
assam and by stress of imagination it could be said

post of Artist is meant for Headaguarter office, New

Delhi.
(Copy of the order dated 24.03.2000 is enclosed
hereto for perusal of Hon’ble Tribunal as
Annexure-I1X. )

Biju Mol
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4.18 That it is the settled position of law that setting

aside of the}order of reyarsion leads to the logical
conseguences that the reverted official is restored to
the original position and 1is entitled to the pay and
all other benefits for the entire pariod from the date
of reversion till the date of restoration to the
original position i.e.” to the position held prior to
reversion. As such the word ‘;cons&quential benefits”’
as directed in the order dated 08.05.04 of the Hon’ble
Tritunal in the instant case means and includes all
benefits including the arrear pay. It is settled under
law that if the order of termination is made null and
void by a court, the Government will vfollow the
declaration and pay to the servant his arrears of
salary and restore him‘to the office from which he was
terminated/or reverted. The same analogy and ratio is
applicable in the instant case also, and the applicant
has to be posted and restored in the office of the DCO,
Assam, Guwahati where she was working prior to her

reversion.

That the impugned order of transfer will put the
applicant into extreme distressing condition
financially, mentally and physically at this fag end of
her service tenure. AS such finding no other
alternative, the applicant has been approaching this
Hon’ble Tribunal for protection of her rights and it is
a fit case for the Hon’ble Tribunal to interfere with

and to protect the rights and interests of the

[

i Molirt



applicant, directing the respondents to allow her to
continue in the office of the DCo, Guwahati and to
grant her all other benefits for the period from

30.12.1993 and onwards as per directions given in the

Judgment and order dated. 08.05.98 of this Hon’ble

Tribunal in 0.A. No. 131/94.

That this application is made bonafide and for the

cause of Jjustice.

. . . s
QEQ.UDQS_I.DLLelle_ﬂs_Lulih_lggame,

For that, the order of reversion déted 30.12.93 issusd
by the Respondents has been quashed and set aside and
the respohdents have been directed to give all
consequential benefits to the applicant vide judgment
and order dated 08.05.98 in 0.A No. 131/94, passed by

this Hon’ble Tribunal.

For that, the Respondents challenged the vaiidity of
the order dated 08.05.98 of the Hon’ble Tribunal before
the Hon’ble Gauhati High Court which was also dismissed
by the Hon’ble High Court vide its judgment and order
dated 27.10.2003 in Civil Rule No. 4037/1998, thereby
upholding the judgment and order dated 08.05.98 of this

Hon’ble Tribunal.

For that, conseguent upon .the quashing of the order of
reversion dated 30.12.2003 as aforesaid, the said order

is deemed to be treated as void-ab-initio and non-

existent.
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5.6

For that, the applicant is entitled to be restored to
her original position and deemed to be in continuous
service in her  provisions post  of Artist/Sr.
Draughtsman from 30.12.93 and onward and is entitled to
all consequential benefits in terms of the judgment and

order dated 08.05.98 of this Hon’ble Tribunal.

For that, the transfer of the applicant in the pretext
of promotion from the office of the DCO, Guwahati to
the office of the Registrar General, New Delhi and
denial of arrear pay with the wrong contention of
notional promotion is malafide, arbitrary, illegal and

vindictive,

For that, the shifting of two posts of Draftsman from
Guwahati is unwarranted, malafide and with ulterior

motive.

For that the transfer of the applicant from Guwahati
and shifting of the two posts of Draftsman from DCO,

Guwahati have not been done in the interest of public

sarvice.

For that the husband of the applicant is also a central
Govt. emplovee and posted at Guwahati and as such the
applicant is entitled to the benefit of spouse posting
in the same station as per the professed policy of the

Government.

For that the applicant is suffering from hypertension

and is under medical treatment and need constant care

~of her husband who is working in AG Office at Guwahati.

i Mook
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5.10 For that the applicant’s minor son aged about 13 years

5.11

is reading in Class VII and cannot be shifted at this

stage.

For that "‘Consequential benefit’’ means and includes
all benefits including the arrear pay and restoration

in the same place.

[ i1 : i | I
That the applicant states that she has exhausted all
the remedies available to him and there is no other
alternative and efficacious remedy than to file this
application.

t previous filed o i i

Court,
The applicant further declares that she had not

previously filed any application, Writ Petition or Suit
before any Court or any other authority or any other
Bench of the Tribunal regarding the subject matter of
this application nor any' such application, Writ
Petition or Suit is pending before any of them.
Relief(s) sought for:

Under the facts and circumstances stated above, the
applicant humbly prays that Your Lordships be pleased
to admit this application, call for the records of the

case and issue notice to the respondents to show cause

as to why the relief(s) sought for in this application

shall not be granted and on perusal of the records and

after hearing the parties on the cause or causes that

Bijn Monkarie

N~
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may be shown, be pleased to grant the following

relief(s):

That the respondents be directed to modify their order
cLed. el

No. 27/96/94-ad.IV dated 12.08.2004 (Annexure-V) and
r—za S e )

allow the applicant to continue in her promoted post.of
[ e SRR - )

Artist/Sr. Draftsman in the office of the Director of

Census Operations, Guwahati canceling her transfer to
New Delhi and restoring her to post and promotion in
the office of the DCO, Guwahati which she was holding

prior to her reversion.

That the Hon’ble Tribunal be pleased to declare that
the applicant is in continuous service in the post of
Artist/Sr. Draftsman from 31.12.93 and direct the
responqigg§”;o“pa¥_aqd:otheffggnsequentialTbene@itswhq
paid accordingly w.e.f 31.12.93 till the actual date of
restoration to the post Artist/Sr. Draftsman in the

office of DCO, Guwahati by modifying the impugned ordar

dated 12.08.04.

That the order No0.27/96/94-Ad.IV dated 13.08.2004
(Annexure-vI) issued by the Respondents be set aside
and quashed and further the order No. DCO (E)
053/2004/4660 dated 19.08.04 (Annexure-VII) be quashed

in respect of the applicant.

That the Hon’ble Tribunal be pleased to declare that
the applicant is legally entitled to be restored to the

post of Artist/Sr. Draftsman in the Office of the DCO,



10.

Assam, Guwahati in the light of the judgment and order

dated 08.05.98 in 0.A. N0.131/94.

Costs of the application.

Any other relief(s) to which the applicant is entitled

as the Hon’ble Tribunal may deem fit and proper.

Interim order praved for

During pendency of this application, the applicant

prays for the following relief: -

That the Hon’ble Tribunal be pleased to grant an
interim order staying the operation of the order dated
12.08.04 (Annexure-V) to the extent of transfer of the
applicant from Guwahati to Delhi and further staying
the order dated 13.08.04 (Annexure-VI) in entirety and

also staying the order dated 19.08.04 (Annesxure~VII) in

respect of the applicant.

-------------------------------------------

This application is filed through Advocates.

11. Particulars of the I.P.0.

i) I. P. 0. No. : 206 LLDPND

ii) Date of Issue ! 6.8 04

iii) Issued from : GPo. @me}\i\*ﬂ-

i Payable at : )
iv) Payable S Po. G 30,“0«0.&4. ;
12. List of enclosures.

As given in the index.



VERIFICATION

I, 8mti. Biju Mahanta, W/o Shri Satyabrata Mahanta,
aged about 45 years, resident of Mathura Nagar, Dispur,
Guwahati- 781006, do hereby verify that the statements
made 1in Paragraph 1 to 4 and 6 to 12 are true to my
knowledge and those made in Paragraph 5 are true to my
legal advice and I have not suppressed any material

fact.

(
n
And I sign this verification on this the g%fw day of

August, 2004.



s IR FRTIRT YR v © . ‘ -/\\’I/\x‘\ ;. . ) QY& ) '
e , - Lo, JAHLJZI//&HH'I/ /7 1,2' T
L o COVRUIHENT OF 1rply ' ,
o . MINISTRY O Hohe pFbats  ANNEXVRE~ L

OFFI1Cl uF IIH:, DJ:\!LIUR O CLiisJds OP i/l fUNS ¢

ASLall: GUS.RUAD: ULUBAKT s GUWAHAT [ =7 | 59
- Dated Guwahati the 2nd May, 1990.
~:.;)
OFFICE  ORpLR

On the recommendatlon of 'the Drpartmental Promotion
Committee of the office of the Director of Census Operations,

Assam, ;h following Ixaftsman are promoted to the post of

b//‘Artisp on regular basis in a tempoxary capaCALy w.e.f, the

dfternoon of 30th April, 1990 unti] further orders.

Hindi Version will folloys.

;l). Smti Minu Kaljta.

\>/§). Smti Biju Mahanta.

_SD/-
(Jg. c. 3HUY s )
DePUTY IR eCTuk OF CritsUs 0P LTS ol
| “15.5_1\'_‘_“_5.&!'14\1}_/;1_1 .
MLEMO NO. lLU(l)?l/}U/Pl L/ z

’,3 Iy Div1'1s e 2--5-90.
Copy. to: - . . -

. 3
1)% 7The Pay and iccounts Oiifi(:er((:mi:su:s-),
New pelhi-iioouy. '

( 2). The nSsttl Director of C@nmug‘Upcrntjon"(T),'D-D.Q,
3). The isstt. pirector of Census Operal ions (1), Map,
4). The hsstt. Director of Census OperaLiong(P), S;R,S.
9). Al Investiyators., B
6). Gedyrapher.

7). Cartoyraplier.

8). The hcecounts Branch.

9). Establ{shment Branch.

10). Person concernyed.,

ll); PLLSOHdl File dﬂd Service Book ol pexSon concerned.
12). Head Assis stant.
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) . : (0. C. BUUYAN )
l((f'}/ ?2‘05\ - DEPUTY Dl us Ul CLrsus ol uml Lo,
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é?‘)' N ) . No. LC Qg‘KSO{VOlQI/ /O/O ‘ Wrﬂm,

GOVERNIE ”T 'DIA

'm:tz»*l‘smy OF. [I0ME "AFFAIRE ANNEKW/ if

' s CFFICE OF T:E DIRICTIR OF CENSUS OYERATIONS : o gnm

(.S RCAD o ULUSART @ QUVALL InT1-781007. 4
DTl GUS ALY T UL Gl /90y

OFF1CE OUnbLoR )'

i
'

Cuusequent upon dlﬁoontinUatlou of (L:o) posts ol

'iurtlct created in connectxon with 1991 ansus v1uc Rog;vtrar General
j»letter 149.2/14/_‘90-1-\(;(.&;&11) dt. 30,11.93 the following artists stand
lfrevertéd fq tihe post of Lraughtsi.an with effuct frou 31.12.93 (a.i

Y
e P -

" //C N N PR “1 ', .
CA Smti. Biju dawhanta

2. v Henu ndZiilaar

They will contlnuu to beAdttachgd to the respective

o scctlon as per' earlier orobpg,."

e o . /y
’ L ’ /(/"‘
o . . I ’ . L/‘ .’\_I_ o i l/’/
‘ < T. SwiiaP.TI

LI CTOR OF Cul&US OPLRATTONS t AL S
* . (lU./.dlu-l.l.n

M.-Jrf'ig ‘xj-,o.LCo(E )97/80/Vol.5/ [0/~ /¢  Date:3C.12.93
C Copy to: o '
. The chistrar General, JIndia, New Lelhi€ll,
. The Fay & Lccounts Officor {Cencum), New Dnlhi 2.
. The Drawing & Disbursing Officer, 0/0.D.C.O., /issan.

. “11 Dy. leectorc of Cense:s Operat:i onq HASsar,

Research Officer, Man.
Cffice Superlnturcent..

1
2
3
L;
s B ull Asstt.Dir- ctor of C(nsus Owc\at1ons.
€. .
7.
8. Jr. nccounts Off;bcr
9

. nsstt. Sectlon.

F%Tr/;@rcons concerncd \Sntl. _ o A )

A
/
\/ é{l

: oy .u.b. velv )3/l /9
WSSUT W an Ulure UR (.w“u[,u Ul‘uxuﬁl‘u/lvb.“
' (:U.vnunll.
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CENTRAL ADIVISTRARTIVE TPIHUNAL, GUIMHATI BINTH-
original Applicaticns No. 130 of 1994
' ' &

&
Date ef Order the vh brwof Ny, 1807
: : :
Justice Shri GU.i.Hervah, Vid .
Suhri G.u.Sanglydine, atndndotrative domner, o -

o A;y//
Sat. Renu Mazumder ~({.A.130/94) 4
Snt. BLju Mahanta - (Q.A.131/94) ..

py hdvccate S/¥hri J.u.Sarkar & M.Chanda.
' .
~ Versus = R ,
1. Union cf Indid o
represénted by the Lecretary,
Ministry cf iHlote 2tfairs,
New Delhdi.
2. The Registrar General of Indle,
2/k Mansingh Road, '
tew Delhi-11. ]
3. The Director cf Census Operaticns, i
- Assam, G.S.Road, Ulubari, -
Guwahati-7.

By Advotate shri A.H.Choushury,iidl.c.u.n.c.
(in both the applications)

1

!

e
o
s
|

BARUAH J.{(V.C)

Both the applications invelve comasn guestions cf law

and similar facts. Tne agpl @ P
Dreafesian in the cifice ¢f the Dirccier &€ Censps Uperoticns,

rzcam, Guwahatl. The applizant in N.A.130/94 wao appodinte?
in the menth of Mav, 1870 as imovhr.cfffee "ol oo
Census Cpuration, Arunachal Pradesh, Shilleng. She was there-

after transfesrred te the office of the Divector o Gunreat

Cpercticn, Assan. Similarly the cther applicant SAt. Biju

Mahanta, applicant in G.A;],Jl/Qd was appcinted a: Draftsmon

‘centd.. 2




L1 ek e g

in July 1980 in the cffice of the Census Cperaticn, Assam,

Guwahati. Their nuxt pwosoticnsl) phet je Artist. &Sunt Mazumdar

- wag promoted ¢n the recsmmendeaticn ¢f the Depertmental Promotvicn
1
Cowmittee (DPC for shcit) to thoe post cf Artist with eficct
. s ' s
from 23.10.1551)cn reguler bisis in the scale of peay of k.1400-
I e s £ '

N
2300/-p.m by order dated 23.10.19¢1. The other applicant Smt

Biju Mahanta was promoted to the post of Artist with effect
from 30.4.1990 on regular besi#. In the order cf premoticn Sat.
Mazumder, applicant in C.A.130/94 it was specifically menticned
that the applicant would be for o probation for two years,
However, such coﬁdition Was not thére at the time of promoticn
to the other applicant Snt B.Haﬁanﬁa. Sat Mahanta was alsso
promoteq on the basis of the redommendation of the DPC.cn

:egulgr‘besis. Thereaftexr both the applicants had  buen working

as such til}l 30.11.1993. By order dated 30-12.i993 both the

applicants were reverted tc their original post of Draftsman
! p AT BTN, PRI iy T T gmpmm

TRl -
ccnsequent upon the disgentinuaticn of the two posts of Artist

gvﬁiﬁiﬂjﬁi} created in connection with 1991 census vide Registrar Gencral's
letter No. 2/4/90-RG(A4.II) dated 30.11.1993. Being aggrieved
beth the applicants had subinitted representaticns. Heowever, the
said representaticns were nct disposed of but they were reverted

tc the post of Draftsasn. As the responients failed tc dispose
of the ropresentéi;cns both the apnlicants have approachesd

this Tribunal by £iling the afcrecaid Criginal Applicstions.

2. In due course the respundente have entered appearence
and filed written statements. We have heard bir J.l..Sarkar,
learned counsel appearing ¢cn behalt of the applicants and
Mr A.x.Choudhury, learned Aidl.C.5.5.C for the respenfoents.
Mr Sarkar submits that the crder of reversion was 1)legal,

Q}*// arbitrary and contrary t¢ the previsicns cf law. Besides,
L , .

contdedd

b
"



being unreaszonable. However, Mr Choudhury tries tc justify
the acticn of the respcndents by suhwittind that thc applictants

were promstcd ve the post of Artist just to eke out ;he aiffi-

culticy izt ver feted while the 1691 censur - wal On. M Ciioudhur

furth-r th.ot these two anplicants were prcm:tcd.only

for tne purpuse of 1981 census, the momenﬁ the 1991 cénsu&

peracion came to g; €N uhoy‘h;d ﬁc;n>reVFrLLu tc the original

pcgﬁi There is ncthing wreng and no intericrénce cffthe Tribunal
. -

is called for. . .

3. - On the rivalvccntentloxs cf thevparéies it isvié be séen
!

whether the apsplicants wore profcted to the post of Artinst just

.

N . L . . '.
for the purpose ol comileting the 1991 cenfuc. From hihnexure-1

crder deted 23.1.1991 in respect of Smt. R ﬂa~urj(r it ampears

that she was procoascted cn the b

sis of the DPC rQVWmuenULLJOn

and appointment was made temporarily with effect from 23.10.1991

in the scele of pay of *.1400-2300/- on regular basis. Similar

appdintment letter was alsc sued to the cther- gppllCaHt Sint .

B.Mahants. In these two

Y

that thy had been promated only iﬁr the purpo o Qf'199l CENSUS .

[o—

1ntmcnt 1etters wowhere 1t was shown

%

we: reqw0=tpd the lnarncd A"d] C.G.S.C Mr_Chcudhury'tcfproduce

'the relevant records tc show that these two aopllcants were

actually promoted tgo

pocrt cf Artist only for the purpcse of
1991 centuc. 4o &lst regucsted the learned Addl.C.G.5.C to

Procane Thn

ing to enable us to ascertain whether
<.

{these jrooticns had been made for the purpose of l°¢1 census

But ir Cocudiury has pot been able to produco any”rcccrd. vk

‘\lwfznten.'x to soo on whal purpsse DPC was héld. Kothina-has been
) ‘

shown and Lol Tricunal hog been kept completely In darkuneos
+ ] 2

as to why LPC Was I

Wit purposc . In view Ciothe

above fvtoac pot posodele Lo thdn Trfbonal

T T T
QLT Uyt Al

cone LU a conclus:on thit the

e oaened

cnly for the purpoee ©of 6&1 conene.

Forercilar

Gunto.e.of
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- vl o helt end eccept ’ b
the purpése E
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ekt e A e e perkd Y A ‘Mﬁah‘ﬁan:v..' y
o o te heild .

'nothino £o:shcw thet the éhflican“u aere prpnoLcd cnly fer the

purpcce of 1991 censuq. Tne;e;crc. we are undbla to cccept the .

submiasion oi Lhe reamcnﬁgnx:. Cn the cther hand we 1016 that

L these two applicants wcr Promoteé after hcldinu twe cltte'cwt

DPCs on regulgr ba-is.and thcre vas therefore no juat££1c0Léon )
Lc zcverL Lhc prcaenL fﬁp)icaxLa te the oxioinsl pa"t-‘Ih heve

.cbmc to this conclusion, an the rts,hndenca fadled tc produce
\AMM -

o 7 any document - including the ganctlcn 1etter. report of the DPC . RS

Tne reapondenta have not nade any encecvonr to uhcw tnac even '

Lron TR

-in the DP- was ccnstltuted for the purpose of prowcting the
- ” ‘.‘}t,;: BRI ‘,._f. , ;
aoplicants aga1n<t 19 1 ccnsvs wcrk. In the aHsence cf any such

{
document wc a*c inclinod Lc hola thct they were prouoccc cn ‘

regular basis and tne*e cre the aowllcants cannot be revertcc.

g

————

‘The sanction letters procuceo by the res pondents do not indicate

anything that those were fer the pre sent applicants. Accordingly,
s e [

M
we Wet asidd the corder cf reversion catea 30 12 19°3 and direct

[ RN PR S e =

the re..,pon.xentu t\ givc

b
LTIy =

the aﬁplicaﬁhb nl] conaequ&ntial brneflts.

Thc crﬂlic¢ icns are

'y
-t

Ne erder ag te ¢

TLLs.
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L Pl
Dale of i mﬂlcmlon fot
the sepf, ‘e

Thath CHE iyt

- alie
Date fixcd lor notllylng

DRI LT[

Date of delivery of llw”

AL A )

Bata on phich the copy

Hia /
Date of making over the

\ - the requlsita number of requisite atamps and was roady for dellvery, copy 1o the applicafit.
3. 7 " atamps and follos, follos.
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IN THE GAUMATI HIGH COURT -
(HIGH COURT OF ASSAM, NAGALAND; MEGHALAYA, MANIPUR, TRIPURA, Gl
v MIZORAM AND ARUNACHAL PRADESH)

Civil Rule No,4037 of 1998
1. Union of India,
represented by the Secretary, ‘ ,
Ministry of Home Aff airs,
-New Delhi.

- 2. The Registrar Gengral of India, - - . . .
2/A Man Singh Road, !
New Dethi-11, :

3. The Director of C¢nsus Op"mtxon
Assam, GS Road, Guwahati-3

-Vtztraus-
Smti 8iju Mahanta,
Wife of Shri Satyabrata Mahanta,
Mathura Nagar, Dispur, Guwahati-6.

..Petitioners %
i

Clvi! Rule No,3985 of 1998

1. Union of India,
represented by the Secretary, i
Ministry of Home Affairs,

New Delhi.

2. The Registrar General of India, : '
2/A Man Singh Road, o
New Delhi-11. "

3. The Director of Census Operation, :
Assam, GS Roag), Guwahati-5.

; o ..Petitioners ‘
-Versus- o ’ .

Smti Renu Mazumdar,

Wife of Sri Naresh Chandra Mazumdar, g

Village Saurov Nagay, Beltola, . |

Guwahati. . - \

{
|

- —— e e . =

%

.. Respondent
BEFORE

THE HON‘BLE THE CHIEF JUSTICE MR P NAOLEKARI,‘
THE HON'BLE MR JUSTICE LA.ANSARI

Mr C Chouchury,

For the petitioners:
CGSC
Mr JL Szrkar,

AMS'F{\&&@FOT the Respondents:
Mr M Chanda, Advocate

Siﬁ - ' ~
‘ SRS “

S . AU Y
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Date of hearing & judgment: 27™ October, 2003

JUDGMENT & ORDER

These appeals have been filed by the Unlon of India
challenging the order dated g" May, 1998 passed by the Central
Administrative Tribgnal, in Original Application Nos.130 and 131 of 1994. By

the order passed by this Court, these appeals have been heard together.

2. Smti Renu Mazumdar the applicant in OA No.130/94 was
appointed in the year 1970 as Draftsman in the office of the Director of
Censes Operation, Arunachal Pradesh, Shillong. She was transferred to
Directorate of Censes Operation, Assam. Smti  Biju Mahanta, the applicant
in OA No. 131/94 was appointed as Draftsman in July 1980 in the Office of
the Censes Operation, Assam, Guwahati. Admittedly, the next promotional
nost of Draftsmap in the Censes Department is Artist. Smti Renu Mazumdar
was promoted on the recommendation of a regular Departmental
Promotion Committeé oh'the! b'ogs‘t of. ﬁrfist on(23!10.91 on regular basis in
scale of pay o. Ras.1400-2300/-. Smti Biju Mahanta was also promoted to
the post of Artisg with effect from 30" April *90 on regular basis. Both the
applicants (respondents herein) were continuously working in the post of
Artist till 30.11,1993 when they have been reverted to the post of
Draftsman consequent upon the discontinuation of the two posts of Artists
created in conm.ction with the 1991 Censes by the Registrar General vide
letter dated 30.11.1993. Being aggrieved by the order of reversion, both
the applicants preferred applications before the Central Administrative
Tribunal at Guwa hati"é&:ntl al Administrative Tribunal has accepted the

contentions raised by the applicants (respondents herein) that they have

been regular!y promoted to the posts of Artists and could not have been
S ——

demoted to the post of Draftsman on the basis of the fact that these two

) posts of Artists have been crated for 1981 Census have bggn abolished. It

- —CT——

is the case of the respondent, Union of India, ‘that promotion has been
given to these applicants on tempora rily posts created for completion of

1991 Census and, therefore, on abolition of those posts, thcy have been

hi

—p =1 T PO s
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( reverted to the original substantive posts. The Tribunal has found that the

— 3’1.*'3

order of promotion jssued in favour of the Respondents herein does not =
mention that theyTlgve been promoted on temporary posts created in the
Department of /'\'r;t'ls,g for completion of 1991 Census. The promotion by.
holding a regular De;)artmental Promotion Committee, itself, indicates that

the promotion has been made on regular posts and not on temporary
vacancies _ by creatmg the posts of Artists. The_Trjbunal has.also.given,

opportumty to the [earned counsel appearing for the Union of India to

produce records before it to show that the applicants/ respondcnts herein

.o

~ were promoted to the temporary vacancies and not on regular posts. The

Tribunal has noticed that in spite of severai opportunities being given to the
counsel for the Union of India, no record has been produced to show that
the applicants (respondents herein) have been temporarily promoted on
temporary posts. Copsidering all these factors, the Tribunal was of the view

that the applicants (Iespondents herem) have been regularly promoted on

the posts of Artists-and they could not have been reverted to the posts

from which they have\bfﬁn promoted, o 'n Ghe basus that the temporary

Tedth 1
vacancies created for 1991 Censes have been abohshed

\/3. - It is contended by the learned counsel for the appellang, on_)
th ’m documents) produced before us that the temporary posts of

Artists have been created in the Census Department on 18.3.1991 and the
promotions of appligants/respondents have been made in those vacancies
-only. First, creatiop of certain posts does net necessarily mean that the

promotion have beén made on those posts only. Secondly, the order of
ha et

~ ~ promotion does not indicate that the applicants/respondents have been

promoted on temporarlly created posts. Thlrdly, the respondent Smti Buu |

Mahanta has been promoted on 3.5.90, whereas the temporary post of

Artist has been cregted on 18.3.1991. Thl;l-s-_éy no stretch of imagination, it L/.
ey .

can be said that thc apphcant Smith Biju Mahanta, who has been promoted

to the post ofbArtlsgs on 3.5.90 has been promoted in a temporary capacity

to the post, which has been subsequently created on 18.3.1991. Before us

also there is no material placed on record to indicate that the

~—r

]
|
|
|
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appllcants/respondents have been promoted on_temporary posts In the
,afo:esald cnrcumstances we cannot take a different view than what has
been held by the, Tubunal The orders of promotion having not mdlcatlve of
any temporary promotlon the apphcants/r espondents could not have been |
reverted to the pogts of Draftsman on the basis of the fact that temporary. '
vacancnes created !n the Census Department have been abollshed
'C_Vi--' ...... "A’-’-‘ .
6. ' For q]e aforesand reasons, the appeals fail and are dnsmlssed ;
with costs of Rs 1 500/- each '
7 V Q_:_,hx_ ) oo “\i_\\ '\3 'Vtx [ 677\7 oo .:l\‘
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civen e
FEOPLE ORIEHTED

Office of e Registyar General, India
((ﬂ}ovennncn(ioi"lll)(lizl, Ministry ol TTome Alfairs)
- 2/A, I\”l-.n'l'g':iugh Roud, N_c\\f;-‘l)_cth’-‘l O01t.

1
'

Mo.27{96/94-Ad IV E | . Dale: 12.08,2004
ORDER

1
. . H

Against lwo temporary posts of Artist created for Census,; 1991,
smt. B, Malianta and Smt. R, Mazumdar, Draughtsmen: weie
momoted as Arlists w.e.f 30.4.1990 and 30.10.1991 respeclively
purely on temporary and adhoc basis. On abolition of these two posls,

the above- named officials were reverled to their -oiiginal pos's of

Draughtsman w.e.l. 31.12.1993. ihese two officials: filed O
N0.130/94 and 131/94 before lhe Hon'ble: Tribunal, Guwahati Bench
against the above reversion order. The operative portion of (he
judgment of the Hon'ble Tribunal dated 8.5.1998 is reproducer!
below:- ' ‘ :

"It is not possible for this Tribunal to -ascertain and come (o a
conclusion that the present applicants were promoted only for the
purpose of 1991 census. The expression of tegular basis is
contrary to the same. As-the appointment:letters do not indicate
that the promotions had been made only for the.purpose of 1991
densus, it is difficult for us to hold and- accept that (he
appointinents were made only for the purpose of 1991 censtis
~In view of lhe above we e conctrained 1o hold that there it
nothing to show that the applicanls were- promoted only for the
- purpose of 1991 census. Therelore; we are unable to geeept the

submission of the 1'eS|'J(jnden{s. On the olhier hiand, we hold thal o
these two m.)plican}s were promoled after holding two dilferent -~

|
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1o this conclysi
document including the sanction letler, report of the DPC. The
respondents have nol made any endeayour lo show thal even in

2.
DCO,

~34- o
. 2 it sd
ey ! : . - . «pr , !
DPCs on ragular: hasis and there was therefors no justification to
revert the presely applicants to the orlginal post. We, have come
n ag the respondenty failed to produce any

the . DPC was conslifyted for {he pt,g'pose of promoting the

applicants against 1991 census work.? [n the absence of any
such document we are inclingd to hold{lhat they were promoted

on regular basis and thgelefong lhe appli¢ants canngt be reverted.
The sanction letters produced by the respondents:tlo nol indicale
anylhing that those were for [i§e present applicants. Accordingly,
we set aside the order of revarsion dated 30.12.1993 and direcl
the respondents lo give the applicants all consequenlial benelils.
The applicaligns are allowed. No ordeér as 1o costs.”

Against the judgment of the Hon'ble 'l'nib[mal dated 8.5.1998,
Assam then filed C.IR. No0.3985/98 and 4037/98 belore lhe

Fon'ble High Court, Guwahali. The Hon'ble High Court vide their order
dated 27.10.2003 dismissed lhe above prayer and upheld e
~ judgement and order of the Hoarble Tribunal passed on 8.5.1998 in

v O.A. No0.130/94 and 131/94. v Both the Hon'ble Tribunal and Hon'ble

| High
assumplion that thé above named ofllicials were promoted as Arlists on
firegular basis -although in fact the above oflicials were promoted
Y against lemporary census posls created for Census, 1991.

3.

Court have taken a view and passed judgments on the

Wilh due regard (o the direclions of 'bolh“lhe Hon'ble 'l'f.il)xuml

dated 8.5.1998 and lHon'ble High Courl daled 27.10.2003, the orders
of the IHon'ble Courts have been implementled in  the following

IQ j i/ Smt. R. Mazumdar and Sml. B. Mahanta will continue (o hold .

the posls of Artist till 31.12.1995 qpglionalhasis from the
dale of their inilial promotions.  Ag_gml. R, Mazumdai_and

- Smt. B. Mahanta have _nol_worked _as.AilisLfor the period

mentionad above and also_due_to.hon-availabilily«ol.vacanl
[ posTorATISTS, ey will nol be enlilled.do.diawsatreats=otpay
{ and a I\i owal lC‘@_S_,EI_S‘/\;.I;l istuiinglhesaidsperiod.
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Welf +1.96 an the basis of recornmendatin of the 5"

" Central Pay Commission, the posts of Artist, Senior Ardist

and Senior Draughisman were merge:d'and- r'edésigna&eq as

) Senior Draughlsman. Therefore, w.e.f. 1.1.1996 Smt. R.

ili)

N’laz_z.xmdar{ and Smt. B. Mahanta are- appoinied.as Senior
Dr@ughtsman. Similarly, their pay in the grade of Senior
Draughtsman ‘will_be fixed notionally«and they -will not be

entitled to draw airears of pay and allowances of.the post of

“Senior.Draughtsman for the peridd for which they did not

work as Senior Draughtsman due to the fact that there were
no posts available in DCO, Asssam. /

Du e_Lc;_Q,Q,,Ll;ayja.,iJ._af[;),.ijj.Ly,.‘o:[..QQ;sLs,,Qf Senior Dra ug hisman, in

DCO, Assam, Smt. R. Mazumdar and Smt. B. Mahanta -dre
hereby transferred and posled as Senior Draughtsman in
the Iqrs. Office of Registrar General, India; New lelhi

" against vacant core posts of Senip‘r Draughtsman.

i W;\l‘q)wf)\(“ﬂg( Iy
(MR SINGH )

UNDER SECRETARY TO THE GOVT. OF INDIA

- Copy to:-

1. DCO, Assam, Guwahati; for necessary action.

- | directed to join her duties in Hqrs. Office of RGl in Del

~immediate effect.

- Smt. B. Mahanta, Draltsiman in DCO, Assam. She is

directed to join her duties in Hqrs. Office of RGI in Delh? with
, N
h

wilh

" immediate effect.

&) JIB=N

1S)

. PAO, Home (Census), New Delhi.

Smt. Renu Mazumdar, Draltsman i‘n DCO, Assam. Sh@ is

Record Assistant.
Office Order folder.

2

(MR SINGHY

UNDER SECRETARY TO THE GOVT. OF HNDIR

1
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ANNEXURE ~ T
Office of the & cgistrar General, India

(Governmens of India, .A</i/1i.§'/ry of Honie Affairs)
2/A, Mansingl Roud, New l)clhi-lul()(ll [

' H
SN a3y vy
PEOPLE ORIENTI)

File No.27/96/94-ad.1v - Dated 13.8.2004
ORDER

- In pursuance of this Office Order of even No. daled
12.8.2004, smt. B. Mahanta ang Smt. R, Mazumdar, Draf(sman in
DCO, Assam have been transferred and posted as Senijor

- Draftsman in the Flgrs. Office of Registrar General, India wi, -
immediate effect, ,

\
¥

Afler transfer of the above Senior Draftsman from DCO,

- Assam to Heprs. Office, two posls of Draftsma.:;==i._m_D‘Q:‘Om/A\,g,_S@uJ

sland withdrayy The stalling structure of Map” Seclion i LCO,
g"é‘s‘afm afler the above arrangement becomes as underp—

Name of posts No. of bosls at present | No. of posts éﬂq |
; N - ason 12.8@99‘4‘__ tra:wsfe@lgl | i
A dated 12.8.2004 %
' Sr Draflsman 2 2
3 1

" Drafltsman ' | - b
" ’ | ’ . . LAV N NS 1 :

., - (MR SINGI| )
UNDER SECRE’I’/\RY 10 THE GovrT OF INDIA

Copy to:-

1. Dco Assam, Guwahal; with the request to relieve the
~above officials as early as possible with the direction (o
\/' report for duly in the Hars. Offlice, New Delhi,

2. Smt. B, Mahanla,)Draftsman in DCO, Assam. She is
dirécled (o Join her duties in Hyrs. Office of RGI in Delhj
with immediate effect . | |

3. Smt. Reny Mazumdar, Draltsman in DCO, Assam She

s directed to join her duties in Hars. Office of RGI i |
; Delhi wilh immediale effect _
1. Record Assistant. N
v w V- Office Order folder, - |
A M’?&ﬁ\’\ | | S b
8\?\‘ ) | ) : ¢ om—
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J ~ | No.DCO(E)253/2004/ 4460
GOVERNMENT QI INDIA
MINISTRY OF HOME AFFAIRS
OFFICE OF THE DIRECTOR OF CENSUS OPERATIONS
ASSAM ,GUWAHAT ~ |

Dated GpWaliat-i the 1‘9"‘:August,2004

/ i ORDER

N

In pursuance of the office of the Registrar General, l_‘hdia’s Order N’o.27/96/94-'
Ad.IV dated 13.8.2004 (copy enclosed) the following Drafisman in the o/o the Director

of Census Operations, Assam, Guwahati are hereby released - w.e.f 19" August,2004
(AN) so as to enable them to join in the post of Senior Draftsman in the o/o the Registrar
General, India, New Delhi. : S

" 1. Smti Biju Mahanta, Drafisman
2. Reénu Mazumdar, Draftsman. / . '
| ( lB.L-.YSgrm.u:h' Y .
‘Deputy Director of Census Operations,
Assam, Guwahati.

Memo No.DCO(E)253/2004/ 44 ¢l- Fo dated 19.8.2004.-
Copy to :- o 3 o SR
. 1. The Registrar General India, 2/A, Mansingh Road, New Delhi-110011 with
reference to his letter No.27/96/94-Ad .1V dated 13.82004.
The Pay & Accounts Officer(Census), AGRW & M Building, New Delhi-2
The R.O (Map) oo -
The ADCO (DDO) = *
"The Office Supdt.(Estt & A/c)
PF/SB of person concerned . ‘
Smti Biju Mahanta, Draflsman ) They are asked to handover the docu-
Smiti Renu Mazumdar, Draftsman ) ments to RO(Map).They may apply for
admiissible transfer TA and report for duty in the o/o the Registrar General,
_ India, New Delhi. ' -
9. The Cashier
10. The Store In-charge '

;' Dl
| (BLSarlhdn ) 0

Deputy Duirector of Ceénsus Operations.
Assam, Guwahati®

DA WD

@\9\ :

e




| ANWEXURE-VIIT

The hon'ble Registrar General | Tndia S -
2/A Mansing Road o | S -
New Delhi -11001] | .
(Through the Director of Census Operations, Assam )

Dated Ghy, the 20th August 2004,

Sub: Prayer for grant ol commuted Jeave.
- |
Honble Sir, | » B .
I beg most respectfully to submit the following few lines with earnes|
hope for sympathetic perusal and request you to grant commuted leavetill my recov -
ery on the basis of my following submission. | ‘

That Sir, onmy wqy front the oflice to my home on 19.08.2004, 1 fell down
on the road. Passers -by took me to the nearby doctor’s chamber, The doctorhas
advised me (o take rest.] have been suflering from hypertension and menorhagia and
my {reatment is %%ﬁﬁﬂi?fgﬁn‘xder C.GILS and Guwahati Medical College till now. As
a hiypertentsion patient ,1 can not survive witlighic help my husbandwho is also a
central Govt, eminloyee in} the sane station . | ‘

under the ubove circumstances, though T have reccived yourolTice order No.
27196/94- Ad 1TV dated $3.08.2004, 1 am not in o posilionto join in your office and
request your honour to grant commuted leave (] my complete x'ecovﬁe.,ry.'(Mcdicn!
Certificate has been cii.gsed) ' a -

With high regards,

Yours faith(ully,
ﬁ“-(f/’(,«., JM@K@)'(A
(Biju Mahanta) :

St Draughtsmingy
Map Scctio
D.C.O, Ass:




DS Chambaor :
SHREE KUNDA PHARMACY
- Raja Market Complex, Beltola tinali, &
, : Morning : 10-00 AM. 1o 12-00 Noory
Aregd. No.- 10797 (AMC) ' - Evening ;' 5-00 P.M. to 7-00 PM.
P Phone 2206347 (R) Thursday Evening : Closed
Mobily 0 94350 - AG 102

Sunday : Cloand
12202338 (Midland Hospital) '
Clinic -~ ": 2230501 -
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Residence : SURVEY, AJANTA PATH, 2nd BYFLANE  BELTOLA, GUWAHATI

i
H

- 28, (Near Abhlruchl Prakashan) Housa No. H
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B T INCREE STE AR Y . .
s o the 24th-March/2000

ORDER

The final senlority 1ist in the- grade of Dxaftaman ln

the 0/o the Director of Cernisus Opgrations. Assam, Guwanati .as on
1.1:.2000 1is enclosed herexlth for information to all concerned

emplo;ees of this direcnorato

(A MEDHI )
. ASSTT. DIRECTOR OF CENSUS OPESATIONS
© ASSAM 1 GUWAHATI.

- [} ) o .
Memo NO.DCO(E)17%/74/Pt.1/3755 5.8~ Date 3. 24/3/2000 S }
Copy to : 1) Paerson concerned. ' :

- v}mﬂ
J( A. MEDHI ) 7’% >

‘ : o : ASSTT .ZDIRECTCR OF CENSUS. OPERATIONS
ASSAM 313 GUWAHATI.
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. Assistantship) Adhoc

. { A. 'MEDHI ')
'_ASSTTe mxa=croa OF CENSUS OPERATION

_ P :
T . / . ‘ . ; ."A‘ ’- *1’ 4
N : S S AR é, iv S e~
‘ e’lﬁ _— .20 st Fipal seniorityflist 1n the. grade of Draftsman in the office of the .
-)/,/ oo sY g Direc?or'3?“€eﬂs&sa@ﬁefa%%@ﬁsTaAssa@¢A3uwah&%*’%s on 1 1 2000,f . :
) ‘ I T £ . & D . el L NESCEEN S
Slel ! " Name Date 6f «Educational** Date of Date‘qu % | Date of Remarks
No. Birth! qualificationfentxy "~ " [appoint- temporary .- | confirma-
E L e T jdinto Govt.ment to . - lappointment | tion in
HA service ~|a post: - ‘.  |to the grade | -the grade.
- ‘ b in the in-the DCO IR .
. i B igraded - Assam, -
- scalo of -
. pay in
central Govt
v service f
i — 2 . 3 A 5 6 7 8 2
1. Smti Biju Mahanta 13,11.58 B.4.Diploma . 26,7,80 26,7480 26,7.80 5,806
- . ‘ in Draftsman- N I =
- ship V ) ~.j ¢
2. * Renu Mazumdar "1.3.48 - HSLC Diploma 20,870  29.5,70 30.1.81 1e3.76 Conflrmed
’ ’ (S Cc) o . = - in Draftso8ne , ' . . ‘ the office
ship the Arunac
» _ N 3 pradesh
3. % Mamani Kalita 1. /469 BoAo Diblbma in!é.TO.QO 10.,10,90 "849.99 - -
: L o A . (Architectureal ..-‘on - ' SRR .

St

LA

ASSAM 3 GUWAHATI.
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L GUWAHATIBENCH

Original Application No. 194/2004

IN THE MATTER OF:

Mrs, Blju Mahanta & Ors.

VERSUS —

- The Union of India & Ors.

AND -

IN THE MATTER OF: .

Written

statemenf

Respondents No.1 to 7.

S
C

gz;

<]
AN

P

Feled b
TRe RKes
\7/\*0%&'
' INDR

HR

.. . Applicant

.. . Respondents.

on behalf of the

, Shri B.L. Sarma, presently Serving as Deputy Director of Census Operations,

reby solemnly affirm and state as follows:

That I have been arrayed as the Respondent No. 6 and 7. in the instant

application. A copy of the Original Application has been served upon me.

have gone through'the same and understood the contents thereof. I have been :

duly authorised to-file this written statement on behalf of the other

respondents also.

That all the statements and averments made in the Original Application that

are not specifically admitted herein below shall be deemed to have been

denied by the answering Respondents.

That before giving a parawise reply to the statements made in the Original

| Application, the answering Respondents deem it necessary to place before this

Hon’ble Tribunal the facts ‘in its entirety for a just, proper and fair

adjudication of the issues involved in the instant case :

\

ADVOCA
2400
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A. That during the 1991 Census to undertake the burden of additional work

related to Census Operations, the Govt. of India vide letter under reference
No. 2/5/89 -RG (Ad. II) dated 06.04.1990 sanctioned the following posts
(in addition to other posts) with effect from 01.04. 1990.

[ ekl

POSTS NUMBER
Senior Artist - 1
Artist 1

Draftsman 3

- Considering the additional workload in the Directorate of Census

Operations, Assam an add1t10na1 post of Artist was sanctloned vide letter
N e e

No. 2/5/90 - RG (Ad. II) dated 12 03 1991 Snmlarly, an addmonal post of

Draftsman was sanctioned V1de letter No. 2/5/90-RG(Ad. II) dated

21.09.1990. Be it stated herein that all these aforementioned posts were

_sanctiorjed purely on a temporary basis for the Census Operations

conducted in the year 1991.
A copy of the letter No. 2/5/90-RG(Ad. II) dated
06.04.1990 is annexed herewith and marked as
ANNEXURE — A.

. That prior to sanction of the aforesaid temporary Census posts, the

sanction strength of posts in the Map section of the Directorate of Census

Operation, Assam is shown herein below:

NAME OF o NO.OF NAME OF THE
THE POST POSTS INCUMBENT

1. Artist ' 1 Th Amusena Singh
2. Senior Draftsman 1 Smt. S.K. Chetia
3. Draftsman : 3 1. Smt. Minu Kalita

2. Smt. Biju Mahanta

3. Smt Renu Mazumdar -

. That on receipt of the sanction of the temporary Census posts as referred

to in paragraph 1 of the instant review petition, the posts of Senior Artist
was filled up by promoting Th Amusena Singh (Artist) due to which a

resultant temporary vacancy arose in the post of Artist. The said temporary



resultant vacancy of Artist and the newly sanctioned temporary Census
post of Artist were filled up by promoting Smt. Minu Kalita, Draftsman
and Smt. Biju Mahanta, Draftsman on a purely temporary basis.
Thereafter, on an additional temporary Census post of Artist having been
sanctioned vide letter dated 12.03.1991 Smt. Renu Mazumdar, Draftsman
was promoted to the said post.

A copy of the Order of appointment of

promotion of the Opposite Party is annexed

herewith and marked as ANNEXURE — B.

. That it was in the manner described in paragraph 3 above that the two

newly sanctioned temporary posts (for 1991 Census) of Artist were filled
up by promoting temporarily 'the three (3) incumbents in the posts of
Draftsman including the Opposite Party herein. However inadvertently,
the nature of the posts was not indicated in the orders of promotion..It is

ﬁlrther pertinent to state herein that the promotlons were given against

 these temporary posts on recommendations by the DPC solely with a view

to give the incumbents their service benefits in their promotional posts in
future since, adhoc promotees are not allowed the service benefits as per
the existing rules. Be it stated herein that although the promotees were
recommended - for promotion by the DPC, the incumbents could be
reverted to their lower posts as and when the Government discontinued the
sanction and/or abolished the posts so created purely for the purpose of the

1991 Census Operations.

. That the Government of India discontinued the sanction of the temporary

Uy

Census posts in connectlon with the 1991 Census w.ef 31.12.1993 on

Wthh date the said posts stood abolished. Accordingly, the office of the

Reglstrar General of India vide letter under reference No. 2/4/90 — RG
(Ad. II) dated 30.11. 1993’1nformed -all D1rectors of Census Operations
including the Rewew Petitioner No. 3 egardmg discontinuance of
sanction of temporary Census posts émd further du'ected the Directors to

take consequential action.

A copy of the letter dated 30.11.1993 is annexed herewith
and marked as ANNEXURE — C.

3
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/ { 08.12.1997 written from the office of the Registrar General of India to the -

ys

That consequent upon discontinuation of the two (2) temporary Census
posts of Artists, tIL Revxew Petmoner No 3 ide order under memo No.
DCO (E) 97/80/V0l.1/10103 dated 30.12.1993 reverted Smt. Biju Mahanta
(Opposite Party herein) and Smt. Renu Mazumdar to their substantive
posts of Draftsman with effect from 31. 12.1993 (AN).

A copy of the said order dated 30.12.1993 is
annexed herewith and marked as ANNEXURE — D.

That it is pertinent to state at this stage that Th Amusena Singh who was'

holding the substantive post of Artist and was promoted to the temporary
Census post of Senior Artist had in the meantime expired. As such, Smt.
Minu Kalita who was promoted to the said temporary resultant vacancy
that occurred on temporary promotion of Th Amusena Singh was

regularised against the said regular vacancy.

That the fact that the two posts of Artists against which Smt. Biju Mahanta .

(Opposite Party herein) and Smt. Renu Mazumdar were sanctioned solely |

and purely for 1991 Census Operations is also borne out of a letter dated

[ U Députy Director of Census Operat1ons Assam. Be it stated herein that the

L

said letter clearly shows the regular sanctioned strength in the office of the

Directorate of Census Operations, Assam.

A copy of the said letter dated 08.12.1997 is annexed
herewith and marked as ANNEXURE -~ E.

That the Opposite Party Smt. Biju Mahanta approached the Learned

- Central Administrative Tribunal, Guwahati Bench by way of an Original
- Application being O.A. No. 131/94 challenging the order of reversion

dated 30.12.1993. Be it stated herein that Smt. Renu Mazumdar also
preferred an Original Application being O.A. No. 130/1994 against her

- order of reversion. The Learned Tribunal vide Judgment and Order dated

08.05.1998 held that the Original Applicants (Opposite Party herein) were
promoted on regular basis and therefore cannot be reverted and
accordingly set aside the order of reversion dated 30“1.2}993 and further

-

directed the authorities ie., the fRev1ew Petitionery to give all
M‘:zw V o T

S

consequentlal benefits.

A



J. That being aggrieved by the Judgment and Order dated 08.05.1998 passed
by the Learned Central Administrative Tribunal, Guwahati Bench, the
Review Petitioners preferred a writ petition before this Hon’ble Court,
which was registered and numbered as Civil Rule No. 4037/1998. This
_ Hon’ble Court vide Judgment and Order dated 27.10.2003 upheld the
Judgment and Order passed by the Learned Tribunal and dismissed the
writ petition. Be it stated herein that in the said Judgment and Order dated
27.10.2003 a finding has been recorded that the Opposite Party-Smt. Biju
Mahanta was promoted on 03.05.1990 whereas the temporary post of
Artist has been created on 18.03.1991.

. That the Respondents preferred a Revrew PetmonANo 23/2004 agamst the

Judgment and Order dated 27. 10 2004 passed by the Hon’ble Gauhati
High Court. The Hon’ble High Court vide Order dated 22.06.2004 was

pleased to dlsnnss the Revrew Petition. |

o g g ame T

. That thereafter the Order 27/96/94-Ad.IV dated 12.08.2004 was passed by
the Respondent No.4 whereby the Applicant was allowed to hold the post

of Artist till 31.12.95 on notional basis from the dafe of her initial

promotion and, Senior Draftsman w.e.f 01.01.96. However smce posts of

Semor Draftsman are not available in the Dlrectorate of Census’

Operat1ons,‘ Assam, the Apphcant ha_d to be transferred to the Office of the-

Registrar General, India, New Delhi where core posts of Senior Draftsman
are lying vacant. Accordingly, the Applicant was released vide Order
dated 19.08.2004 to enable her to join at New Delhi. Subsequently, the
Respondent No.4 issued an Order No.13014/21/2004-Ad.IV dated
14.09.2004 allowing drawal of the arrear salary of the Applicant in the
post of Artist till 31.12.95 and in the post of Senior Draftsman w.e.f
01.01.96. Accordingly, necessary orders have been issued by the
Directorate of Census Operations, Assam and necessary arrangements
have already been made for payment of the aforesaid arrear salary to the
Applicant.

A copy of the said order dated 14.09.2004 is

annexed  herewith and marked as

ANNEXURE - F.

Wb
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That the answering respondents categorically deny the statements made in
paragraph 1 of the Original Applicatioh and in this regard respectfully beg to
state that in pursuance of the Hon’ble CAT Order dated 09.09.2004 in O.A.
No. 194/2004, the applicant has already been allowed to draw the pay and
allowances in the grade of Artist and Senior Draftsman for the concerned
period vide this Office Order No. 13014/2_1/2004-Ad.IV dated 14.09.2004.
The applicant has been transferred from DCO, Assam to Hgrs. Office of

Registrar General, India, New Delhi due to | non-availability of vacant post of

- mms e — 3

Senior Draftsman in that Directorate.
e R  iaa e
That with .regard to the statements made in paragraph 2, 3 and 4.1 of the

Original Application the deponent has no comments to offer.

That with regard to the statements made in paragraph 4.2 of the Original
Application, the answering respondents state that as has already been
indicated hereinabove, the Applicant was promoted against a temporary ,

Census post of Artist created purely for the 1991 Census Operations.

That the answering respondents deny the statements made in paragraph 4.3 of
the Original Application and in this regard respectfully beg to state that the
Applicant was reverted to the post of Draftsman due to abolition of the post of
Artist created temporarily for the 1991 Census Operations.

That with regard to the statements made in paragraph 4.4 and 4.5 of the
Original Application the answering respondents respectfully beg to state that
in view of the Hon’ble Tribunal’s Order dated 08.05.1998 and Hon’ble High
Court’s Order dated 27.10.2003 the applicant has already been granted the
promotion to the concerned higher grades and the financial benefits related to
these posts vide ORGI Order No.27/96/94-Ad.IV dated 12.08.2004 and Order
No. 13014/21/2004-AdIV dated 14.09.2004.

That with regard to the statements made in paragraph 4.6 of the Original
Application the answering respondents categorically deny that there has been
any willful or deliberate violation of this Hon’ble Tribunal’s directions. Infact,
it is only in pursuance of the said directions that the orders dated 12.08.2004
and 14.09.2004 have been issued.
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That the statements made by the applicant in paragraph 4.7 are totally false

g

and misleading and hence denied by the answering respondents. :The post of !

"

Artist, Senior Artist and Senior Draftsman were merged and re-designated as !

Senior Drafisman w.ef. 01.01.1996 vide ORGI No. 22/1/97-Ad.II. dated
04.04.2000.

f o o
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A copy of the said Order is annexed herewith and
marked as ANNEXURE - G.

As already stated in preceding paragraphs, the applicant has already been
granted all the benefits as directed by Hon’ble Tribunal. As per SIU report
dated 12.03.1996 for DCO, Assam the following posts of Draftsman, Artist

and Senior Draftsman have sanctioned:-

Draftsman - 3
Artist , - 1
Senior Draftsman - 1

Since the post of Artist and Senior Draftsman have been merged and re-
designed as Senior Draftsman, the revised strength of Draftsman and

Senior Draftsman in DCO, Assam is as under:-

Draftsman - 3.

Senior Draftsman - 2

Against. the above sanctioned posts of Draftsman and Senior Draftsman

following persons were holding the said posts as under: -

a. Smt. Biju Mahanta, Draftsman
b. Smt. Renu Mazumdar, Draftsman

c. Smt. Memoni Kalita, Draftsman

1. Smt. S. Chetia, Senior Draftsman

2. Meenu Kalita, Senior Draftsman

It is clear from the above incumbency position that against the 2 sanctioned
posts of Senior Draftsman, two persons have already been working against the
said posts since 1996. Thus there is no vacant post in the grade of Senior _

Draftsman after 01.01.1996 in DCQ, Assam against which Smt, B. Mahanta




and can be accommodated. The Existence of a particular post is necessary for
drawing salary of the said post. Since there are only 2 sanctioned posts of
Senior Draftsman in DCO, Assam thé respondents have no alternative but to
tra;sfer hér .fr(;m DCO, Assam to Hgrs. Office of RGI, New Delhi so that she
may be accommodated against vacant post of Senior Draftsman in the said
Office. It may be mentioned that during 1996 SIU reviewed staff position‘of

all the DCOs and after scrutiny and keeping in view the workload the posts in

‘various grades were fixed by them. To give the clear picture of the posts in

various grades including the post in the grades of Draftsman, Artist and Senior
Draftsman.
A'copy of the complete SIU report is enclosed as
ANNEXURE - H.

The applicant is trying to mislead the Hon’ble Tribunal and to gain the undue
sympathy by giving incorrect and false information. The applicant has tried to
show that her transfer. from DCO, Assam to Hqrs. Office, New Delhi and
withdrawal of 2 posts of Draftsman from DCO, Assam is not in public
interest. As per recruitment rules of Drafisman, these posts are required to be
filled by direct recruitment.

A copy of recruitment rules of Drafisman is

enclosed as ANNEXURE -1,

According to Government of India, Ministry of Personnel Public Grievances
and Pension O.M. No. 2/8/2001-PIC dated 16.05.2001, all the posts meant for
direct recruitment are to be filled only after it is cleared by Screening

Committee. Para 2.2. of the said O.M. is reproduced below:-

“While preparing the Annual Recruitment Plans, the
concerned Screening Committees would ensure that direct
recruitment does not in any case exceed 1% of the total sanctioned
strength of the Department. Since about 3% of staff retire every
year, this would translate into only 1/3™ of the direct recruitment
vacancies occurring in each year being filled up. Accordingly,
direct recruitment would be limited to 1/3™ of the di}’ect
recruitment vacancies arising in the year subject to a further ceiling
that this does not exceed 1% of the total sanctioned strength of the
Department. While examining the vacancies to be filled up, the

functional need of the organisation would be critically examined so
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that there is flexibility in filling up vacancies in various cadres
depending upon their relative functional need. To amplify 1n case
an organisation needs certain posts to be filled up for
safety/secﬁrity/operational considerations, a cbrresponding
reduction in direct recruitment in other cadres of the organisation
may be done with a view to ‘restricting the overall direct
recruitment to one-third of vacancies meant for direct recruitment
subject to the condition that the total vacancies proposed for filling
up should be within the 1% ceiling. The remaining vacancies
meant for direct recruitment which are not cleared by the
Screening Committees will not be filled by promotion or otherwise
and these posts will stand abolished.” |

A copy of the said O.M dated 16.05.2001 is annexed

herewith and marked as ANNEXURE — J.

Thus the withdrawal of 2 posts of Drafisman from DCO, Assam is in

‘accordance with the above instructions of the Government since 2/3%  of

vacant posts meant for direct recruitment are requited to be abolished, no one
can be posted against the above posts. Since Smt. B, Mahanta has been
promoted to the post of Senior Draftsman, she cannot hold the posts of Senior
Draftsman and Draftsman simultaneously. Therefore, the applicant is
questioning the transfer of two posts of Draftsman only for confusing and
misleading the Hon’ble Tribunal. The respondents have highest regard for the
Hon’ble Tribunal and they cannot even think of disobeying the Orders of
Hon’ble Tribunal. It has already been decided and sanctioned by the SIU that
there will be 1 post of Artist and one post of Senior Draftsman i.e., the 2 posts
of Senior Draftsman (since the post of Artist has been merged and redesigned
as Senior Draftsman). The applicant is trying to establish that 4 posts of
Senior Draftsmén have been sanctioned by the SIU. The allegation of the
applicant that she is being victimized is totally false and misleading. Since the
applicant has already been given the benefits of promotion to the post of
Senior Draftsman and also the back wages vide ORGI Order No.
13014/21/2004-Ad.IV dated 14.09.2004 the Orders of Hon’ble tribunal have
been fully complied with. As has already been stated above, the applicant has
been transferred from DCO, Assam to Hqrs. Office of RGI, New Delhi vide
letfer No. 27/96/94-Ad.IV dated 13.08.2004 as there was no vacant post of

Senior Draftsman to accommodate her in DCO, Assam. Thus the transfer of

the applicant from DCO, Assam to Hqrs. Office of RGI, New Delhi is in

5°
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accordance with SIU report and fully justified. Transfer of the 2 posts of
Draftsman has in no way affected the interest of the above applicant who has
already been promoted to Senior Draﬁsman and the posts of Drafisman is
direct reéruitment post. Question of victimizing the applicant by the
respondents as such' does not arise. Governmen’t tries to accommodate a
person at a place of his choice if a regular vacancy in the concerned grade is

available there.

Since there is no vacancy 113}_13 g_l;a_(_i_e_:‘v_gj;Sg._DraﬂsmanuinnDG@;cAssam, it is
not possible for the respondents to retain her in DCO, Assam as Sr.
Draftsman. Allegations of malafide intention leveled by the appliéant
regarding her .transfer from DCO, Assam to Head Quarter office New Delhi is
totally false as the same has no truth and they are not based on the facts. The
appliéant is totally aware that the SIU have sanctioned only two posts of Sr.
Draftsman for DCO,' Assam and the same are filled. Inspite of that she is

insisting for her posting in that DCO by her false and confusing'_arguments.

That the answering respondents respéctfuﬂy beg to state that the statements

made in paragraph 4.8 are totally false, concocted and baseless and hence

- denied. Due to non-availability of any post of Senior Draftsman in DCO,

Assam it become necessary on the part of the respondents to transfer her to the
Headquarter office of RGI, New Delhi where two vacant posts of Senior
Draftsman exist. This has been done by the respondents after considering the
case carefully. The allegatioﬁs of vindictive action made by the applicant
against the respondents is totally baseless and without any truth. Order dated
19.08.2004 served by DCO, Assam was in compliance to the Hon’ble

Tribunal’s Order.

That the statements made in paragraph 4.9 of the Original Application are
categorically denied by the answering respondents. As per direction of

Hon’ble Tribunal’s Order, the applicant has already been granted all the

' benefits including the difference of back wages vide Office of RGI Order No.
13014/21/2004-Ad.IV dated 14.09.2004, As already indicated in the preceding

paragraphs, SIU vide its decision dated 12.03.1996 have sanctioned three
posts of Draftsman and two posts of Senior Draftsman for DCO, Assam. The

above two sanctioned posts of Senior Draftsman have already been filled and

. they are being occupied by Smt. S. Chetia and Smt. Minu Kalita. Thus there

is no vacancy of Senior Draftsman in DCO, Assam against which Smt. B.

St
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Mahanta can be accommodated. Allegation of the harassment, malafide
intention and conspiracy are totally false, baseless, concocted and not based
on any truth and factual position. The applicant has been transferred to Hgrs.
Office from DCO, Assam only due to non-availability of posts of Senior
Draftsman as SIU have sanctioned only two posts of Senior Draftsman, which
are already filled and occupied.

That the answering respondents categorically deny the statements made in
paragraph 4.10 of the Original Application. The respondents have complied
with the directions of Hon’ble Tribunal and Hon’ble High Court. The transfer
of the applicaﬁt to the Head Quarter Office has been made only due to non-
availability of posts of Senior Draftsman in DCO, Assam. The respondents
humbly beg tof submit that the Hon’ble Supreme Court has held in a catena of
Judgments that transfer beiné a condition of service, the High Courts as well
as Tribunals shmild not interfere with the same unless malafides are pleaded

and successfully established.

That the answering respondents categorically deny the statements made in

paragraphs 4.11 and 4.12 of the Original Application. Again in this para the

.applicant has tried to confuse and mislead.the Hon’ble Tribunal. The post of

Draftsman is in the scale of Rs.5000-8000 whereas the post of Senior
Draftsman is in the pay scale of Rs.5500-9000. As per Orders of Hon’ble
Tribunal, the applicant is to be placed in the grade of Senior Draftsman in the

. pay scale of Rs.5500 — 9000 and not in the grade of Draftsman in the pay

scale of Rs.5000 — 8000/-. Thereafter the transfer of the two _posts of
Draftsman from DCO, Assam to Hgrs. Office of RGI, New Delhi are not
interconnected. Since the applicant is trying to confuse and mislead the
Hon’ble Tribunal by her false averments, it is necessary to clarify again the
reasons for transferring two posts of Draftsman meant of in the pay scale of

Rs. 5000-8000 to Hgrs. Office, New Delhi. As per Ministry of Personnel,

- Public Grievances and Pension, Department of Personnel and Training O.M.

No. 2/8/2001-PIC dated 16.05.2001, the above two posts vacated by the
applicants due to their promotion to the posts of Senior Draftsman in the pay
scale of Rs.5500 — 9000, can not be filled as they are meant for direct
recruitment and they are to be abolished. Therefore, the Order dated
13.08.2004 issued by. the respondents for transferring the two posts of
Draftsman in the pay scale of Rs. 5000;8000 to the Hgrs. Office ié in

accordance with Govt.’s instruction as the above two posts are required to be
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placed before Screening Committee consisting of Home Secretary and other
Officers of Ministry of Finance and DOPT for deciding their future. The
applicant has alleged that the withdrawal of two posts of Draftsman in the pay
scale of Rs. 5000 — 8000 has been made with malafide intention. It appears
that the applicant wants to hold the post.of Senior Draftsman in the pay scale
of Rs.5500-9000 and that of Draftsman in the pay scale of Rs. 5000-8000
simultaneously, which is not permissible. The appﬁéant has been promoted to
the post of Senior Draftsman in the pay scale of Rs. 5500-9000/- therefore, her
objections regarding transfer of the two posts of Hqrs. Office are only for
creating confusion. Thus the allegations made by the applicant are false
baseless and against the truth. The Order dated 13.08.2004 issued by the
respondents for transferring the two posts of Draftsman in the pay scale of
Rs.5000-8000/- vacated by the applicant is in accordance with Government
Rules and in no way‘ affects the interest of the applicant. The applicant was
released from DCO, Assam on 19.08.2004 so that she may be accommodated
against vacant post of Senior Draftsman in Hqrs. Office because of non-
availability of posts of Senior Draftsman in the pay scale of Rs. 5500 — 9000
in DCO, Assam. T hé applicant was working against the post of Draftsman,
which carry the pay scale 5000-8000/-. If she is allowed to remain on the post

of Draﬁsman in DCO, Assam and allowed to draw the salary of Senior

- Draftsman in the pay scale of Rs. 5500 — 9000/-, the same will be totally

irregular and against the rules and regulations of the Government.

That the answering respondents categorically deny. the statements made in
paragraph 4.13 of the Original Application. In this regard the answering
respondents respectfully state that the contention of the applicant that the
appointing and disciplinary authority of the applicant who is holding the post
of Senior Draftsman is Director of Census Operations, Assam is totally wrong
and imaginary. As per Recruitment Rules (RRs) of Senior Draﬁsman dated
15.03.2001, the post of Senior Draftsman is group ‘B’ post and appointment
to the above post is to be done with the approval of Registrar General, India
and not by DCO, Assam.

A copy of the RRs for the post of Senior Draftsman is

annexed herewith and marked as ANNEXURE — K.

The constitution of DPC for ‘promotion to the post of Senior Draftsman is

under:



16.

17.

18.

13 | : a SY

1. RGL : 'Chaifman
2. JRGI ~ Member
3. DRG (Map) Member

The Order dated 12.08.2004 and 13.08.2004 signed by under Secretary have
been issued only after the approval of RGI who is the appointing authority for

the post of Senior Draftsman.

That it is categorically denied that the Director of Census Operations ever
approached by the applicant as stated in paragraph 4.14 of the Originall
Application. Moreover, on being released/relieved 19.08.2004, the Director of
Census Operations, Assam cannot in any event exercise jurisdiction.
However, the leave application of Smt. Biju Mahanta is being considered by

the competent authority in accordance with the rules.

That the averments made by the applicant in paragraph 4.15 are totally false
and baseless and hence denied by the answering respondents. Infaét, surmises,
conjectures and insinuations are the basis on which such statements have been
made. The applicant has been transferred from DCO, Assam to Hgrs. Office
because there was no post of Senior Draftsman in that Directorate. For
implementing the Judgment of Hon’ble Tribunal, it became mandatory for
respondents to transfer the applicants in the Hqrs. Officer of RGI, New Delhi
where the vacant post of Senior Draftsman are a;vailable against which the

applicant could be adjusted.

That with regard to the statements made in pafagraph 4.16 of the Original
Application the answerihg respondents respectfully state that the Government -
tries to accommodate the wife and husband at one place subject to the |

availabi]ity'of the post. Since there is no vacaht post of Senior Draftsman in
DCO, Assam the respondents are helpless to post the official in that DCO.
Moreover, the Applicant and her husband are serving in two entirely different
wings of the Govt. of India and the answering respondents do not have any.

control over Department in which her husband-is serving.

That with regard to the statements made in paragraph 4.17 of the Original
Application, it is true that the sehiority of Draftsman is maintained DCO-wise.
But the promotion to the post of Senior Draftsman which is a Group — ‘B’

post is made with the approval of Registrar General, India on the basis of
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_ seniority list and appointing authority to the post of Senior Draftsman is RGI.

Moreover, seniority in the rank of Senior Draftsman and above are maintained
on all India basis. Since only two posts of Senior Draftsman have been

sanctioned by SIU for DCO, Assam and the said two posts are already filled

~ up, the respondents have no alternative but to transfer the applicant to the

Hgrs. Of RGI, New Delhi where the vacancies of Senior Draftsman exist. As
prescribed undef Recruitment Rules, only two posts of Senior Draftsman have
been sanctioned by SIU vide their decision dated 12.03.1996. The ébove 2
posts have already been filled up. The applicant is trying to show that there

- are 4 sanctioned post of Senior Draftsman. Thus her intension is to confuse

and mislead the Hon’ble Tribunal so that she may be posted as Senior
Draftsman in DCO, Assam without existence of two vacancies in the said
grade. Moreover, the Applicant has resorted to approbatihg and reprobating at
the same time which, as per the law of the land is not permissible. On the one
hand she has claimed a promotion to the post of Senior Draftsman when she
was well aware that there are only two posts available, both of which are duly
and regularly filled up, while on the other hand, she has staked a claim for

being retained at Assam.

" That with regard to the statements made in paragraph 4.18 of the Original
Application the answering respondents respectfully beg to state that as per |

direction of Hon’ble tribunal the applicant has already been granted arrears of

pay and allowances for the post of Artist/Senior Draftsman.

That while denying the statements made by the Applicant in paragraph 4.19 of
the Original Application the answerihg respondénts respectfully beg to state
that, as already stated in preceding paras the applicant has been posted to
Hgrs. Office of RGI against the two vacant post of Senior Draftsman as the
said vacant posts were not available in DCO, Assam against which she could
be accommodated. The respondents have no intension to harm the applicant in

any way.

That the answering respondents categorically deny the statement made in
paragraph 4.20 of the Original Application. In this regard the answering
respondents humbly state that the applicant has filed the present O.A. only to
confuse and mislead the Hon’ble Tribunal by suppressing the Government
rules and regulations regarding posting of a Govt. servant to a particular post.
As such the Original Application is liable to be- dismissed with exemplary

costs.

<Y
&
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That with regard to the statements made in paragraph 5.1, 5.2 5.3 and 5.4 of
the Original Application the answering respondents respectfully state that the
applicant has been granted all the benefits including arrears of back wages as
directed by-the Hon’ble Tribunal. As per direction of the Hon’ble Tribunal the
applicant has already been allowed to hold the post of Artist upto 31.12.1995
alongwith back wages to the said post and hold the post of Senior Draftsman
w.e.f 01.01.1996 to 19.08.2004 in DCO, Assam and thereafter in the Hars.
Office of RGI, New Delhi. They have also been allowed to draw the back
wages of the post of Senior Dra_ﬂsman. As sach, the answering respondents
humbly submit that the Original Application has become infructuous to that

extent.

That with regard to the statements made in paragraph 5.5 of the Original

Application the answering respondents humbly beg to state that the transfer of

applicant from DCO, Assam for Hqrs. Office, New Delhi is in accordance

with the Government rules and over and above that, there are no vacant posts
of Senior Draftsman available in the DCO, Assam. She has already been

granted the arrears of back wages.

That with regard to the statements made in paragraphs 5.6 and 5.7 of the
Original Application the answering respondents respectfully submit that the

shifting of the two posts of Draftsman has no relevance whatsoever to the

~ issues involved in the instant case. So far as the applicant’s trnsfer is.

concerned, as has already been dealt with at length above, there was no
alternative available with the answering respondents but to transfer har to
New Delhi where vacant posts are available. The respondents further humbly
submit that in view of the facts and circumstances narrated hereinabove, no
malafides can be attributed to the order of transfer. As such, the O.A is liable
to be dismissed. The applicant has been transferred from DCO, Assam to
Hqrs. Office of RGI, New Delhi because of non-availability of two vacant
posts of Senior Draftsman in DCO, Assam. Thus the transfer of the applicant

is entirely in public interest.

That with regard to, the ground taken in paragraph 5.8 of the Original
Application the respondents re‘spectfully submit that the Government tries the
posting of wife and husband at the same station subject to the availability of
the post. Since there is no vacant post of Senior Drafts man in DCO, Assam,

it is not possible for the respondents to post the applicant in DCO, Assam.
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That with regard to the statements made in paragraph 5.9 and 5.10 the
answering respondents respectfully submit that the respondents had to transfer
the applicant fof implementing the Hon’ble CAT’s Judgment as no post of
Senior Draftsman is available in DCO, Assam. Moreover, it is humbly
submitted that transfer is a condition of service and this Hon’ble Tribunal may
not be pleased to test the order of transfer as an appellate forum. The
Applicant having accepted the promotion to the post of Senior Draftsman, it is
incumbent upon her to accepting the posting at New Delhi. As such, the

Original Application is liable to be dismissed with costs.

That with regard to the statements made in paragraph 5.11 of the Original
Application the answering respondents humbly submit that the applicant has

already been granted arrears of back wages and as such, to this extent, the

Original Application has become infructuous.

That the answering respondents respectfully beg to submit that none of the
grounds averred in the O.A are valid grounds and no ﬁmdémental, statutory or
other legal right of the Applicant has been infringed in anyway. Under the
facts and circumstances as have been narrated above, it is submitted that the
instant application is devoid of any merit and the same is liable to be

dismissed at the threshold. - -



VERIFICATION

I, Shri B.L. Sarma, aged about 5 ﬁ years, presently serving as Deputy

Director of Census Operations, Assam do hereby solemnly affirm and verify that the

| étatements made in paragraphs £, &~ € CF’“*@ fo ‘7({”3‘, e 1% R 29 (Pt]’
a}e true to my knowk;dge and those made in paragraphs |

3,4,¢(p¢ *fjfﬂ( ¢d ,ro; 1 fol §rd glfat?érfgfcreif)rds derived therefrom, which I believe

to be true and the rest are my humble submissions before this Hon’ble Tribunal.

And 1 sign this verification on this the 24™ day of September, 2004 at
Guwahati. ' '

!

Pr{anmak

" SIGNATURE OF THE DEPONENT
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Dated Guwahati the zgd'May) 1990.
—b . A : Tl

OFIICE  ORDLR

on the recommendation of the nnpu:tmenLal PromoLlon~" L o
Committee of the office of the pirector of Census Opcratlong,,“”“ ’
Artist on regular basis in a temporary capac;ty w &,
afternoon of 30th april, 1990 until further otders. v

Hindi version will follows.

1). Smti Minu Kalita.
2). Smti Biju Mahanta. R i
v ‘ o 3
SD/~
( J. C. BHUYAN ) }
DEPUTY DLH:.CTUK QF ChMNSUS OPmATIuNu:
NSSAlL .bUW/\Hr\TI. coT
MEMO NO.DCO( 1/7{3/IJT 1/ L2 2, 9) nam : 2 5 90. .
- f ) 3 : Y B
Copy to: RS
1). The Pay and hccounts Oifager(Cenbus), '
b @i ()elm -110002. N B
2). The Asstt. Directox of Census OpcraLlons(T), _:‘D-O;
3). The aAsstt. Director oi Census Operatlona(T) Map
4). The Asstt. Director of Census Operatlons(T),,s R. s
5). All Investigators. B ‘1
6). Geographer. o B
7). Cartographer. ‘ x
8), The Accounts Branch.
9), atablishment Drench.
10). Person concerned. . R
a~T1). Personal File and service Look of pcraon concornud
12). Head Assistant. / RN .
o .! (. ;.‘;; :
~— s ‘-‘.‘J‘y’.‘/»/. e "4,‘; W ~ _' .",‘ . “‘-
; | :4 N I
- y [ (} ' ")/\70 S
@ertz c{ o te true Uy (J. C. BHUYAN'T: ~ .

DEPUTY DIKECTU OF ClnbUS. OPLKATIUNQ.{?Q
ASSAM L:UWI-\IU-\.I.I R -

INDRANEEL CHOWDHURY | N
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COVERM w0 OF INDIA™  © T : » v
o TINISTRY OF NOME AFFAIRS : J e !
S OF PR RPSISTRAR GENERALY INDIA™S Coe ta!

TR, A ansingh RoaQ;swﬁy SRR
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P New Delhi=11,the ‘¢ .0 . .
)/ﬁﬁw dotaed 20, November, 1993 . . -

ALl Directors of Census Oper-tions o T e .
~ (including DRG ((Lanzuage),Caloutia; - N AT A

Subject: - f,AbW]iinH'Oflﬁpéts*creatéd in connection with . - oo

1991, Census-Regarding _ . R

Sj- 'y - v : )

T am directed to say that all the posts which were” . 4.

created ‘in connection with the 1991 Census, a#d at present sanctioned |

upto 31.12.1993 only. Therefore, they will gtand abolished-on . .0
“that date. In thig connection, I om-directed to'request you Lor -
take conscouential advance action in the matter. The proposals . ":.

for extension etc. of these posts nced not be sent. S '

Yo;;% faithfully, -

. Ll'(Chandfg Pfaﬁash )I{fs o
' Assistant Director - - -

. Copy to:- ' : g
‘ © o ’

pl1 Feads of Duwisions. - - L A

2. Cash Section. ' I
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DATSL CUTAlfTL Tiw 30T LECE LR /93 :

Conscquent upon” d.l.s:co.‘)tlnuatd.o,n I\Z{\two) posts of

' -..rtlct created in gonnc ction w:.th 1991 Ccnsus vic'e Ret,lstrar General's

Lettexr Lo, 2/&/)0—-1.\..\“(1 11) at. 3u 11 )3 ow follovr:tm,"';.rtists stand
rovertec to tne post of Lraughts.an: w.i.th \11 ¢t frouw 31.12. 93 \n..Na,-

'
\_//1'. Siti . sijuw mahanta
2 " enu x~xazux..uar .. . ' o
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Tpey will comtinuc. to be nttacnud to Fthe rpgpective~flb

suctlon as per ‘carlior orm.rs.
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Cépy to: .
The TRegistrar General, Jndia, Few L‘-clhiml oy

1.
' 2, The Fay & fccoumts orfficer (Confuf), NewaDclhi-
3. The Drawing & Disbursing Orficcrh_o/o D.C,0.y" Aegnm;,
L., A1l Dy».D'iro'{:tors of Cecnshs Oper;atv:'.lqns, S HATL .
5. L)1) hsstt,Dir-ctor of Ccnsus'@perations. '
6.; Jescarch Offdcer, Map. - . y
7. Office Superintencent. ' '  } a R »\
"8, Jr. ~ccounts Officca. ' L R
(ﬁ,/psstt. Section. L
10. versons concernca \Stiti. L !). v

e Ve PR ; __. ‘
‘ A ‘ /. e .
. “" O ———-

el w,u )3 /2 93

Lo

w51 1 e Clse - UK G v WY U?HA“LLUHJ.«MS«M‘

GuU J“ms'l I ¢

' Sty v

! "

: ° @erti{i fo fae true Ocm
/ Y
INDRANEEL CHOWDHURY
Advocates : .
~

',
BTN

._imh£7



S hbias e I e e,

e ! Lt T T
ud § -

7 S e ﬂNNf.XURE ~-£: B |

s G

BY SPEED .
A | - POST
Rt No0.23/1/96-Ad.11 . | S
e | GOVERNMENT OF INDIA
g MINISTRY OF HOME AFFAIRS/GRIH MANTRALAYA
2 OFFICE OF THE REGISTRAR GENERAL,INDIA

2/A Mansingh Road *
New Delhi, the - December ~ 8, 1997.:

‘N To

e Shri N.C.Sen, ' :

Deputy Director of Census Operations,
Assam, Guwahati, -

i .

1 , . : :

; Subject : Sanctioned strength of Group B,C and D posts
1 in the Directorate of Census Operation afler
' the implementation of the SIU report.

Sir, K S
1 am directed to refer to this office letter No13/5/96-SIU Dated
9.5.1996 enclosing a copy of the SIU’s Report in respect of your Directorate -

and to say that w.e.f.15.12.97 the sanctioned strength for each cadre in your . .
Directorate shali be as per the details given in the enclosed Annexure. It
may be ensured that the total appointments in your Directorate for each
cadre shall be within the sanctioned strength now intimated. Necessary .
action for restructuring the appointments to the sanctioned strength for each
post may be taken immediately in accordance with the Government
instructions relating to the appointments, reversions and surplus staff. If it -
becomes necessary to retrench any of the surplus staff the same may be done
immediately by paying salary in lieu of the notice period as applicable in -
cach case in accordance with the service conditions applicable.Action in this =

' regard should be communicated by 15.12.1997 positively.It may be noted ‘.
that it would not be possible to keep any additional post in excess of the "
sanctioned strength and the Heads of office shall be personnaly responsible -
to ensure this strictly as no budget provosion shall be available for drawing

the pay and allowances for any employees in excess of the sanctioned
strength. o ST

s
4
n
.
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e
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3

2. . This disposes of all the pending references from the DCO’s on. RENCEE
this subject and no further correspondences in this regard will be entertained. © -

3. This issues with the approval of the Registrar General,India, . S
Yours faithfully; = .
Enclo.: As above | ( K. VIVEKANAND) -~
DEPUTY DIRECTOR @ ' -
Certified 1d be true Comy TEL No.33Q3136.+ .~ . =

INDRA NEEL CHOWDHKURY
Advocate,

- s - -



SANCTIONED STRENGTH OF GROUP ‘B’, *C’ AND ‘D’ POSTS - -

QFFICE OF THE DCQ, Assam

(__Annexure (o letter No. 23/1/96-Ad.11 dated 8.12.1997 )

B

SL.NO.

NAMLE OF THE POST SANCTION.ED&?P&E*N@J’E aay

Eﬁu\m e

Senior Geographer
Office Superintendent
Cartographer
Investigator

Senior Hindi Translator
Arlist

Head Assistant
Senior Draftsman
Draftsman -
Statistical Assistant
Assistant _
Senior Stenographer
Hindi Translator
Computor

Upper Division Clerk
Proff Reader

Junior Stenographer
Assistant Compiler
Hand Press Machine Operator
Lower Division Clerk
Staff Car Driver
Gestetner Operator
Duftry

Peon

Chowkidar

Sweeper

fe—

W.E.F. 15.12.97.)
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IN THE CENIR‘ALADMJN ISTRATIVE TRIBUNAL

T Vb bt e oo

GUWAHATI BENCH: GUWAHATI

Tisd

In the matter of:
0O.A. No. 194/2004

Smti Biju Mahanta
-Vs-
The Union of India & Others.
-AND-
in the matter of:

Rejoinder submitted by the
applicant in  reply to the
written statement submitted by

the respondents.
The applicant abovementioned most humbly and
respectfully begs to state as under; -

That vour applicant categorically denies the

contentions made in paragraphs 2. 4, B, C, D, E, F, G,

Hooand L and further begs to state that thosea,

submissions were already made by the respaondents and
adjudicated upon by the learned Tribunal as well by the
Hon’ble High Court in 0.4. No. 130/1994 and 131/1994
and also in Civil Rule No. 4037/1998 preferred by the
respondents before the Hon’ble Gauhati High court while
challenging the legality and validity of the judgment
and order passed by this Hon’ble Court on 08.05.1998

The respondents have also place the records/documents

beforé the Hon'ble High Court and the Hon’ble High

vti’af

Mo

on bofo. 04,



| connection 1t may

Sourt on perusal of those records/documents  further

absarved as follows:

¢z Tt is contended by the learned counsel for
i the appellants, on the basis of documents produced
: before us that the temporary posts of Artists have
‘ been created in the Census Department on 18.3.1991
and the promotions of applicants/respondents have
f been made in those vacancies only. First, creation
of certain posts does not necessarily mean that
the promotion have been made on tﬁose posts only.
Secondlyq the order of promotion does not indicate
| that the applicants/respondents have been promoted
on  temporarily created posts. Thirdly, the

i respondents Smti Biju Mahanta has been promoted on

can be said that the applicant Smti Biju Mahanta,

who has been promoted to the post of Artists on

to the post, which has been subseguently created
on 18.%.1991. Before us also there is no material
; placed on record to indicate that the
aspplicants/respondents have been promoted on
temporary posts. In the aforesaid circumstances,
we cannot take a different view than what has been

Feld by the Tribunal.’”

! Tn view of the above findings of the Hon’ble High

| 18.3.1991. Thus., by no stretch of imagination, it

Z.5.90 has been promoted in a temporary capacity.

~ourt the respondents are barred by the law of &stoppe{é

to further argue the case on the guestion of abolition

? ar discontinuation of post of Artist/Sr. Draftsman,

52. That with regard to the statements made in paragraphs

4, 6, 7. 9 and 10 and the contentions raised therein by

the respondents are categorically denied. 1In this

further be stated that guestion of



_\%0 -

non-availabilityv of vacant post does not arise in the

instant case in view of setting aside of the:impugned
order of reversion dated 30.12.1993 by the learned
Tribunal in 0.A No. 130/94 and 131/94 the original
promotion order dated 2/3 May, 1990 has been restored,
therefore it is quite clear that promotion of the
épplicant is liable to be restored in the office of the
Director of Census Operation, Guwahati and as such
auestion of non-availability of vacant posts of Senior
Draftsman in the Assam Directorate does not arise at
#ll. The impugned order dated 12.08.2004 has  been
passed only after raoeipt of the contempt notice from
this learned Tribunal, whereas the judgment of the
learned Tribunal was confirmed by the Hon’ble High
Court  way back on 27.10.2003 but no action was
initiated for implementation of the Hon’ble Tribunal’s
order dated 08.05.1998 even thereafter the respondents.
WE e éilent for about 10 months only after req@ipt of

the 'judgment of the Hon’ble High Court, but the

impugned order dated 12.08.2004 has been passed only on

. receipt of contemot notice, wherein the Under Secretary

in the name of implementation of the Hon’ble Tribunal’s
order transferred the applicant at New Delhi in the
tead Quarter Office with an ulterior motive on the plea
of abolition/discontinuation/nonwavailability.‘of the
@bst of Seniér Draftsman in the Directorate of Assam

census and the plea of the respondents that the post of

| Artists were created temporarily for the 1991 Census

are also not tenable in the eve of law. On a mere

\2



w
4
W\
perusal of the order of imi_ t:?w'it appears that

the respondents have acted\;ﬁ}w“é malafide intention
and also used highly objectionable words in  the
impugned order dated 12.08.2004 and again an attempt is
now _being made to re-open the argument by the
respondents advanced earlier in 0.4 No. 130/94. and
131/94 and also in Civil Rule No. 4037/1998. Subsequent
order dated 14.09.2004 also have been passed after the
respondents could realize that they have violated the
arder of Tribunal by not paving the arrear monetary
benefits. However, the objectionable words used 1in
paragraph 2 of the impugned order dated 12.08.04 are
#t111l in existence. The applicant in the present case
is highly aggrieved further due to her transfer and
posting at Headauarter office, New Delhi by Sub-Clause
(iii) of para 3 of the impuaned order dated 12.08.04 on
the alleged ground that due to non-availability of the
post of Sr. Draftsman in DCO, Assam, applicant is
adjusted at New Delhi. The SIU report dated 12.03.1996
and 0.M dated 16.05.2001 also not relevant in the fact
situation of the instant case. Moreover, question of
@stablishing the existence of 4 posts of Sr. Draftsman
by the applicant is also not relevant. It is a settled
position of law once a reversion order is set aside by
a competent Court of law the natural conseguence that
the promotion order i.e. in the instant case ofd@r
dated 2/3 May, 1990 is restored and the applicant is
entitled to join in the said posts in that particular

office where she was promoted. Following the Jjudgment



and order éf the learned Tribunal passed in 0.A. No.
130/94 and'131/94 has acguired a wvaluable legal right
to occupy that very post in the Directorate of Assam

oansus.

That with regard to the statements made in paragraphs
11, 12, 13, 14, 15, 16, 17, 18, 19 and 20 of the
written statement are also categorically denied and
further reiterates the statements made in Original
Application. It is categorically stated that the scale
of Sr. Draftsman is Rs. 55%00-9000/~. It is further
zubmitted that when the order of reversion 1is
challenged the same was pending before the competent
court and the matter is subjudice, as such post cannot
be abolished on the plea of SIU report vide decision
dated 12.03.96 as alleged. As already stated the O.M
dated 16.05.2001 also not relevant as indicated in‘para
14 of the written statement. The contention raised in
para 1% 1s also contrary to the decision of the Hon’ble

Tribunal rendered in aforesaid Original Application.

Tha£ the applicant categorically denies the statements
made in paragraph 21, 22, 23, 24, 25, 26, 27, 28 and 29
and reiterates the statement made in  Original
“pplication.

In the facts and circumstances stated above the

Original Application deserves to be allowed with cost.
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' VERIFICATION .

L. Smti. Biju Mahantai .W/O‘ Shri Satyabrata 'Maﬁanta,
aged about 45 y@arég F@%id@ﬁt of Mathura Nagar, Dispur,
ﬁuwahati* 781006, do hereby verify that the statements
made in Paragraph 1 to%4.of the instant rejoinder aré

true to my knowledge and I have not suppressed any

@

material fact.

And T sigﬁ this verifiéation on this the

Sentember, 2004.

-



