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The grievance of the applicant
ia for non promotion to Indian
Administrative Service from the .
sState Civil Service in view of the
selection for the year 2000, 2001
and 2002. In spite fact that he
was exonerated from the disciplinary'
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17.1.05 Learned ceunsel Mr B.C.Pathak states
that he is ns lenger appearing fer
respundents No.2 and 3 and alse written
te respaondents absut it. He alse inferms
that learned Advecate Mrs M.Das telephe=
nically infermed him that she is sicke.
Service wn respondents 5 te 7 are awaited.
The applicant may in case it is so desire
take fresh steps for service sn these
respoandents .

Stand asver to 18.2.05.
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counsel for the applicant and also Ms,
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Union of India. ’
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Pate of Decision :0,85.2006.
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Advocate for the pelitioner
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Union of India and Ors.
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---------------------------------------------

Mrs. M. Das, Jr. Govt. Advocate, Assam,
Ms. U. Das, ACGSC, Advocate
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Advaocate for the Respondents
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THE HON'BLE MR. BN. SOM, VICE -CHAIRMAN
THE HON’BLE MR. K.V. SACHIDANANDA, MEMBER (]}
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Whether reporters of local papers may be allowed to see ve%

the judgement ?
To be referred to the reporter or not ?

Whether it needs to be circulated to other Benches of
Tribunal ?
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH
GUWAHATI

| O.A. 156 of 2004

Present : Hon’ble Mr. B.N. Som, Vice-Chaitman. ‘
’ Hon’ble Mr. K.V. Sachidananda, Vice-Chaitman (I)

Nurul Hague
-versus-
1. The Union of India, represented by
the Secretary to the Government of India,

Ministry of Personnel, Public Grievance
& Pension (Department of Personne! & Training),

New Delhi.

2. ' The State of Assam, represented by the Chief
Secretary to the Government of Assam, Dispur,
Guwahati-6. '

3. The Union Public Service Commission,

: Represented by its Secretary,
- Dholpur House, New Delhi.

4. The Secretary to the Government of Assam,
Department of Personnel, Dispur, Guwahati-6.

S. . Shri Seikholian Thadou,
6. Shri Bhaba Gogoi,
7. Shri Rabindra Kumar Dés,

Respondent No. §, 6 and 7 through the
Secretary to the Government of Assam,
Department of Personnel, Dispur, Guwahti-6.

....Respoundents.
For the applicant - : Mr. D.K. Das, Advocate.

For the respondents : Mrs. M. Das, Jr. Govt. Advocate, Assam
‘ Ms. U. Das, ACGSC, Advocate



2 ‘ | \J\
Date or order: ¢9.05.2006

ORDER
Per Mr. B.N. Som, VC
Shri Nurul Haque a retired officer of the Assam State Civil Service has filed this
O.A. challenging the inaction of the respondent authorities in not effecting the promotion
of the applicant to the cadre of IAS in spite of his selection for promotion against the
vacancies available in the years 2000, 2001 and 2002. He has sought for the following
refiefs:-

668.

8.1. To direct the respondent authorities to nominate the applicant to the cadre
of TAS in terms of his selection for the same by applying the same
yardsticks as was applied in case of the private respondents.

82 - To direct the respondents to promote the applicant to the cadre of IAS

* with effect from the date of promotion of his immediate juniors by
applying the principle of Next Betow Rule with all consequential benefits
flowing therefrom.”

2. The facts of the case are not in dispute. The applicant was charge sheeted by -
Memo No. AAP.34/98/359 dated 20.10.1998 under Rule 9 of the Assam Services
(Discipline and Appeal) Rules, 1964 for certain acts of omission and commissiot, for
utter negligence of duty and violation of Rule 3 of the Assam Civil Serviées (Conduct)

Rules, 1965. The charges pertained to the period when the applicant was posted as Addl.

Deputy Commissioner, Sibsagar and was also holding the charge of the post of Deputy

Comm issioner of Sibsagar. The Disciplinary Authority appointed an Inquiry Officer and

a Presenting Officer. The Inquiry Authority submitted his report on 8. 11.2002 and in his

report none of the charges was proved. After careful examination of the inquiry report

“and the materials on record, the Disciplinary Authority (Governor of Assam) accepted

the inquiry report and exonerated the applicant from all the charges. The order to that



effect was issued on 4.1.2003 in tﬁe name of the Governor of Assam under the signature
-of Commiissioner & Secretary to the Govt. of Assam, Personnel (A) Department. In the

meantime, the applicant-was in the zone of conside}ration for promotion ﬁ'om' the State'
Civil Services to IASV. However, there was no meeting of the Selection Committee

during the years 1998, 1999 and 2000. It was in the year 2001 a joint meeting of the

Selection Committee was held which pre;.)ared a yeawise panel for the years 1998-99
and 2000-01 (as mandatory) and ihe said panel was approved and published by the

notification dated 27.6.2001 (Annexure-2). The name of the applicant appeared in the

select panel for the year 2000 at sl. No. 5 and in the year 2001 ‘at si. No. 4. However, his

name was included in the list subjeét to bbtaining clearance in the disciplinary proceeding

pending against him. The grﬁevanée of the applicaqt is that persons junior to him were

promoted for the year 2000-01, but no action v;was taken to grant him promotion, in spite

of the order of the Disciplinary Authority dated 4.1.2003 exoﬁeréﬁng him of the

discipliﬁary proceeding. The name of thé applicant was again included in the panel of

2002 which was prepared by the Select qumi_ttee in its meeting held on 29.12.04. The
- case of the applicant is that his career prospect has been jeopardized by delaying the
completion of the disciplinary proceeding drawn up agai‘nst‘him on fictitious grounds and
he was made to suffer by denying to him his due and legitimate promotion to the cadre |
of IAS. It is a.!so his“ plea fhat had the respondents. taken fair and judicious approach, he
could have been promoted before he attained the age of 58 years which would have
enabled him to retire at the age of 60 years as applicable in the case of IAS officer. He
has, therefore, assailed the impugned action of the respondent authorities as arbitrary,

illegal and violative of the principles of natural justiée and hencé liable to be set aside

and quashed. It is also alleged that respondents have actéd in complete violation of tllé

| 'p_rovision of IAS (Appointment by Promotion) Regulations, 1955 and the instruction
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issued by the Govt. of India from time to timﬁ; laying down the procedure to be followed
while considering his case for promotion. It is also his allegati‘on that the condition set in
the notification dated May 2004 to the effect that the applicant who was selected as sl. -
No. 2 again'lst 8 vacancies for the year 2002 would not be entitled for ;jromoiion in view
of the fact that he had retir’ed»from service on 29.04.2002 is in cléar violation of the
provisions of Regulations 5(3) of the Regulations 1955. )
3. Per contra, the official respondents have fesisted the application on the ground
that the applicant could not be promoted to the cadre of I-AS though his name was
included in the panel for the years 2000 & 2001 because of peﬁdency for departmental
proceeding. Regarding his selection for prom.otiou for the year 2002, they have taken
ihe stand that he cquld not be appointed as he had retired on 29.2.2004 and that integrity
certificate also could not be iséued due to pending 'vigilancé‘ case. They have also
ad‘m itted that they had forwarded the case in respect of the aﬁﬁlicant for consideration for
promotion for the year 2002 by their letter dated 1.9.2003 indicating the exoneration of
the applicant in the departrhental proceeding. -
4. We have heard the 1d. counsel for the parties and have perused the records placed
before us.

S. | The applicant has relied on the decision of this bench of the Tribunal in O.A.
No.260/2002 dated 21.2.2003 in support of case that withholding of promotion on' the
mere pretence of purported disciplinary proceeding which came to an end on 4.1.2003 is
bad in law. In that case also the Tribunal iad held that the applicant was in no way
respoﬁsible for procrastination’ of the disciplinary proceeding. .It also observed that if it
is found that purported disciplinary proceeding was stressed out unreasonably only to

defeat the right of an individual, the court should intervene in the light of the maxim &



r

(¥ 3

“nullus commodum capere potest de injuria sua propria” (no one should be allowed to
profit from his own wrong).

6. The respondents, on the other hand, have relied on the decision of this bench in
R.A. No. 1/99 arising out of O.A. 25/1995 wherein it was held that the promotion of an
officer whose name is provisionally included in the select list can be considered provided

the select list remains inforce.

7. The issue raised by the applicant is that the respondents had illegally denied him

the benefit of promotion by foisting a disciplinary proceeding against him which after
dragging for five years resulted in total exoneration. The Id. counsel for the applicant

repeatedly canvassed before us that the said disciplinary proceeding was nothing but a
| .

' ploy to harm the service career of the applicant. The reason for delay in enquiring into

the matter has not been explained in any way by the respondents in their counter reply
which sustains the allegation made by the applicant.

8.  To assess the veracity of the allegation levelled by the applicant we called for the
file in which the maﬁer 1'egm'ding allegation'against the applicant was processed by the
respondents. We have perused the file No. PLA(V)/9/2003 pertaining to Political

Department in which certain allegations which appeared in a newspaper called ‘Aaj’

=

were processed. The allegations contained in this paper cutting were the same as the

acts of omissions and the commissions levelied against the applicant which formed the
subject matter of the charge shleet dated 20.10.98. We also found that the" same
allegation as in the charge sheet dated October 1998 were also enquired into by the
Vigilance Cell of the Political Department. We did not receive any satisfactm'y regly as
to What caused delay in conclusion of the enqu_iry into the alle‘lgations levelled against the
applicant. No creditable explanation is available why there was delay in ﬁnal.ization of

the inquiry report (the report was submitted on 8™ November 2002). The final dscision

-
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in the matter was, however, taken expeditiously bv exonerating the applicant by the
order of the Disciplinary Authority dated 4.1,2003. Bul thereafter again for reasons not
explained by the respondents, either in the official reply or during oral submissions, why

timely action could not be taken to issue integrity certificate in respect of the applicant

+ for his prometion to the IAS in consultation with the Central Government and Union

Public Servicz Commission. It is a fact, as has been pointed out by the applicant, when

the Disciplinary Authority exonemteg him of all the charges vide his order dated
4.1.2093, the select list 2001 _in which also his name was i:lc;ludéd was available forv
granting promotion to the applicant. In terms of proviso to sub - regulation 4 of
Regulations 7 of IAS (Appointment by Promotion) Regulations, 1955 if the State
Government had forwarded the proposal to th’e Commission irﬁmediately after 4.1.2003
for appointment to IAS, thé Commission_could have decided the matter within a period

of 90 days or before the date of meeting of the next Select Committee and the Central

~ Govt. could have considered his appointment under Regulations 9. Non-compliance

with the provisions made in the Regulations certainly constitutes infiingement of the
rules of natural justice. Admittedly, the applicant has been considered meritorious
enough to be included in the panels for successive years i.e. for the years 2000 2001 and

2002. The Enquiry Ofﬁcer had also found none of the allegations substantiated and that

" led to Ahe total exoneration of the applicant. In the backdrop of these facts and

circumstances of the case, it is difficult to refute the allegation made by the applicant
that he was denied the benefit of promotion to IAS in amalafide manner. The allegation
also finds support from the fact that although the applicant was exonerated of the charges

by virtue of the order dated 4.1.2003 passed by the Disciplinary Authority, the

respondents did not furnish integrity certificate in his favour to the Selection Committee -

which held its meeting on 29.12.2003 as a result of which it was mentioned in the
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notiﬁc;ation dated May 2004 tﬁat his name has been included in the select list
provisionally subject to grant of .integlity certificate by the State Government. We are
also of the view that in this case not only that there was unexplained delay in concluding
the disciplinary action initiated against the applicant what is more regrettable is that after
the Disciplinary Authority by his order dated 4.1.2003 exonerated the applicant and the
select list of 2001 was available for effecting promotion to the selected officer, the
respondent Nos. 2 and 4 were unreasonably tardy in processing his case for promotion
and this inertia on the part of the respondents surely smacks of malafide. It is well
established dictum that discretionary power cannot be extended to in?ade upon individual

right in the context of justice and fairness. In this connection we would also like to quote

from the decision of this Tribunal in O.A. No. 260/2002:-

(13

disciplinary matters. Disciplinary powers are not meant to be used as a vehicle
for victimization. In the instant case also no reasons are ascribed as to why the
State respondent was limping with a lame proceeding since October 1994,
Vigilance enquiry/disciplinary case was lingered for over five years though the
Inquiry Officer found allegation not proved in November 2003 and the
Disciplinary Authority exonerated him by his order dated 4.1.2002. We,
therefore, held that the incomprehensive delay in keeping alive the purported
disciplinary proceeding which concluded in exoneration of the applicant cannot
be a ground for causing grave injustice to him. It is also a principle of legal
policy that law should be just and that the Court’s decision should further the ends
of justice. It is too trite to restate that courts are always concerned to see that
there is no failure of justice and the “well of justice remains clear™. It is also
fundamental principle of Jurisprudence that a person should not be penalized
except under clear law.”

For the reasons as dizcussed earlier, the reliefs sought by the applicant, we are of the view
. . « {
as merit and deserves our consideration.

9. We accordingly direct the respondents to take necessary action as prescribed in

law made in this regard to consider the case of the applicant for promotion to the cadre

of TAS with effect. from the date his immediate junior in the panel of 2001 was promoted

to IAS in the interest of fair play and justice. It is also directed that as a result of our

Public interest does not countenance indolence and torpidity in the
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aforesaid order, he will also be entitled to service benefits as due and admissible to- the
officers of IAS cadre and his actual service benefits to be determined with reference to
- the benefit derived by his junior in the panel. Needless to sz;y as he had to retire at the
age of 58 years because of the delay in effe(-;ting his promotion as due and admissible, he
will be entitled to ﬁ;ll service benefits including that of promotion as if he had served

beyond the age of 58 years on superannuation from IAS. Accordingly, the O.A. is

(yisomy |

ice-Chairman (A)

disposed of, No costs.

=

(K.V. Sachidanandan).
Vice-Chaimman (J)
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o |  GOVERNMENT OF ASSAM
e —— _;)FPARTMENT OF PERSONNEL (PERSONNEL ::A)
| %?t‘; N omiavative Sbunth | ASSAM SECRETARIAT (CIVIL) DISPUR
| %G FTS SRR " GUWAHATI - 781 006 -
07 30 an R - | - Dated Dispur, the 25th:Nove1nber, 2011
~ Gewana neoch, . . ORDERS BY THE GOVERNOR o |
TaeEt =iy | NOTIFICATION

- No. :AAP.105/2004/315 The‘foll‘owing ofder issued by,.the' Govt. of India,
‘Ministry of Personnel, Public Grievances & Pensions, Department of

Personnel and Training, New Delhi is republished for general information=—

| ORDER —_ L

“WHEREAS Md. Nurul Haque was provisionally included in

the Select Lists: of 2000 & 2001for promotion to the JAS of Assam-
Meghalaya Joint Cadre (Assam. Segment) in the Selection Committee
Meeting held on 09-04-2011 subject to clearance in Departmental
Proceedings pending against him; - S ’

 AND WHEREAS during the validity period of the Select
Lists the State Govt. did not forward any proposal to Union Public Service
Commission for his unconditional inclusion in the said Select Lists ;

-~ AND WHEREAS aggrieved by non-appoint:ment' by to the
IAS, Shri Haque filed O.A. No. 156/2004 before Central Administrative
Tribunal, Guwahati Bench. Hon’ble Tribunal vide Order dated 09-05-2006

directed as under :

- *We accordingly direct the Respondents to take necessary
action as prescribed in made in this regard to consider the case of the
applicant for promotion to the cadre of 1AS with effect from the date his
immediate juniot in the panel of £901 was promoted to 1AS in the interest
of fair play and justice. It is also directed that as a result of our aforesaid
order, he will also be entitled to service benefits as due and admissible to - -
the officers of IAS cadre and his actual service benefits.to be determined

with reference to the benefit derived by his junior in the panel. Needless to

say as he had to retire at the age of 58 years because of the deldy in
effecting his promotion as due and admissible, he will be entitled to full

service benefits including that of promotion as if he had served beyond the

age of 58 years on superannuation from IAS. Accordingly, the O.A. is

disposed of. No costs’. o ' o '

: AND WHEREAS against the above said - Order ‘Govt. ‘of
Assam filed W.P(C) No. 4812/2006 before the Hon’ble ‘High Court at
Guwahati: Hon’ble High Court vide Order dated 08-01-2010 upheld the
impugned Order of the Tribunal and directed as under : TR

‘11.- While examining the impugned-challenge to the Tribunal’s findings,
we have carefully considered the materials placed before us :and also the
submissions made by the l8arned State Counsel. According to us, the
Learned Tribunal rightly concluded that the applicant has been unfairly
denied the benefit of promotion to the cadre of IAS. As regards the solitary
submission made by the Learned State Counsel that the applicant was not

- Contd. ...... P/2.

-
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considered because of a vigilance case, we cannot accept that to be a

N

.
N

"\

bonafide explanation as neither the charge nor the status of any such .

purported vigilance enquiry could be brought to the Court’s notice by the
Learned State Counsel. Therefore, we also feel that the applicant has been
wrongfully denied promotion to the IAS and was unfairly made to retire
early (at 58 years) as a State Civil Service Officer. Accordingly, we find no
reason to interfere with the impugned order of the Learned Tribunal. The
Writ Petition is consequently dismissed.

12. The Order of the Tribunal is now directed to be implemented
forthwith will all consequential service benefits to the Respondent No.
1/Applicant. :

I3, The Writ Petition is disposed of without any order and cost.”

AND WHEREAS UPSC has now in accordance with above
direction approved the name of Shri Nurul Haque for inclusion in the Select
List of 2000 for promotion to the IAS of Assam Segment of Assam-
Meghalaya Joint Cadre as unconditional and ﬁnal ;

AND WHEREAS, it is obselved that Md. Nurul Haque (Date
of Birth 28-02-1946) has already retned from the State Civil Service on
29" February, 2004 ;

NOW THEREFORE, in pursuance of the aforementioned
directions of the Hon’ble High Court at Guwahati dated 08-01-2010 in
W.P.(C) No. 4812/2006 and in exercise of powers conferred by Sub Rule
(1) of Rule 8 of the TAS (Recruitment) Rules, 1954 read with Sub
Regulation (1) of the Regulation 9 of the IAS (Appointment by Promotion)
Regulations, 1955 the President is pleased to appoint Md. Nurul Haque to
IAS Cadre of the Assam Segment of Assam-Meghalaya Joint Cadre w.e.f.
28-06-2001, i.e. the date on which his immediate junior in the SCS viz Shri
Seikholien Thadou (STH) was appointed to the IAS vide Notification dated

. 28-06-2001 with all consequential benefits in terms of re-fixation of actual

pay, pension, gratuity, seniority, etc. as per ehglbll]ty of Md. Nural Haque
alongwith retr 1al benefits admissible to him.

(By order and in the name of the President’).

Sd/- S.S. Shukla.
Under Secretary to the Government of India”

Sd/- Rajiv Kr. Bora. ,
Prin¢ipal Secretary to the Govt. of Assam

Personnel (A) Department
A st st sk sfe sk sk skosk

Memo No. AAP. 105/2()04/ 315- A Dated DlSpU.l the 25" November 2011

Copyto :-

1)  The Accountant Genelal (A&E) Assan, Maidamgaon, -Beltola,

Guwahati-29.

Contd. ...... P/3.
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The Chairman, Assam Administrative Tribunal, Guwahati.

The Chairman, Assam Board of Revenue, Guwahati.

The Chairman, Assam State Electricity Board, Guwahati.

All Principal Secretaries/Commissioner & Secretaries/Secretaries to
the Govt. of Assam.

The Chief Electoral Officer, Assam, Dispur.

The Resident Commissioner, Govt. of Assam, Assam House, New

" Delhi.

16)
17)

18

19)
20).
21)
22)

23)
24)
25)
26)

- 27)

28)
29)

130)

32)
33)
34)

The Agriculture Production Commissioner, Assam.

All Commissioners of Divisions. |

The Chief Secretary to the Govt. of Meghalaya, Shillong.

The Cdmmissioner_ & Secretary to the Chief Minister, Assam, Dispur.
The Secretary to the Governor of Assam, Guwabhati. | |
The Under Secy. to the Govt. of India, AIS(I), Ministry of Personnel,
P. G. & Pensions, Department of Personnel & Training, New Delhi.
The Under Secy. to the Govt. of India, Ministry of Personnel, Public
Grievances, Career Management Division, New Delhi. .
The Research Officer, Career Management Division, Department of
Personnel & Training, Room No.215, North Block, New Delhi.

The Secretary, Assam Legislative Assembly, Dispur. |

The P.P.S. to Chief Minister, Assam. | :

All Principal Secretaries to the Autonomous Councils,'Assam.

All Deputy Commissioners/Sub-Divisional Officers, Assam.

The Secretary, State Election Commission. o

All Head of Departments/Departments of Assam Secretariat. |
The Deputy Director, Assam Govt. Press, Guwahati-21 for
publication. ,

The PS to Chief Secretary, Assam. ,

The PS to Chief State Information Commissioner, Assam.

“The P.S. to State Information Commissioner, Assam.

The PS to Additional Chief Secretaries, Assam. -

The PS to Ministers/Ministers of State, Assam. |

The PS to Adviser to the Chief Minister (I&PR), Assam.

The OSD (Press & PR) to the Chief Minister, Assam.

The Registrar, Gauhati High Court, Guwahati-1 for information.

The Registrar, Central Administrative Tribunal, Guwahati Bench,
Guwabhati-5 for information.

Officers concerned.

Department’s concerned.

Personal file of the Officer.

By Order Etc., N
(O
(N.C. Misra)

Joint Secretary to the Govt. of Assam
A%~ Personnel (A) Department

ok sk sk skoofe ok ok ok ok ok
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salachion uiith affect from the dats ot
promotion/nomination  of his immediate junior and  if
raguirad by  reverting  the junior most officer w0

promoted/ mominated.

4.13% That vour fpplicant begs to shate that in  tha
case  on hand he was considered for promotion o the

cadre  of 85 zand his name figursd in the select list

drawn  up  for  the vears 2066,

Appliceant  having bDesn

2]

Lorie g h e from the chargses

levelied against him and the procesding so  drasm  up

Prosee Feg—



having b

rapaired

H

£

ENORY
i

gen concluded, the case of the Applicant  was

b be considered for prosmotion to the cadrs of

IAS in terms of his selection for the samse 3in the VEar

codild nob
obftaining
reqgud red

availabls
Applicant

tarms  of

position

gdate Cas

s of

the svent far want of vacanoy, bhe Anplicant

he promoted in visw of his merit position  as

in the salsct list for the vear 20§60, he was

o be o considered for  the vacancies

in the yvear 20081 and/or 3§ The case of ths
Tor pronotion is reguired to be considered in

the wvaranoiss as available and his merit

as obtaining in the
in gquastion by considering his case as on thse

obther persons in the select list  in

auestion was 50 considerad.

&.14 Tha

TOP Qromo

available

figured in the sslect list prepared for the vear

The orivates Respondents whose names figure below

¢

ot the

considered

=18) promotaed

o

" ) (. 4 9% <
AN IR I 0

TH

departmantal

sthands

rarpl red

=
t oth

fppilicant  in the

removed anel

b # applicant states that he was empanelled

tion to fthe cadre of 185 for the first ftime in

ilist Yaranoies

praparsd  for  the

i the vear and  fthereaftter his nams

DEEL
that

Hai WETe

for promo'tion 4o the cadre of 168 and ware

vide itssuance  of notification dated

- The case of the Applicant was not considersd

that dabvts dus  to pendenoy of the said

-
ad

oroceeding  against hims  but  wiith  the

ot the order dated 4,.1.5 the said bar

to be  considersd by applving  the HRME

e 21~



as  was applisd in case  of b

18 promobess

whoss name figurs in the nobtificabion dated S9.4.0681.

ES P e

The Applicant is reguired to be promoted

from  the

wi bh gffect

of promotion of his said juniors ang LFf

situation w0 warrants the junior most amongst them  is

reguired to be reverted for promobting the Applicant.

4.13  That the fHpplicant states that the Fespondent

authorities in a most arbistrary ang il

dedarred the Applicant from bsing promobed

iegal manner

against  ths

gight  vacanoiss available for the vear SHED  on the

ground that he cannot be appointed inasmuach as he had

”y

retived on 29,8, 2¢

'

st s

illegal and discrimi and the sams is

e
"~

af  the IAS (Appointment Promobiond

oty

select list immediately preced;

2
FEN]
o
-
331

Ha

for the vacanoi

of SESEZ. the sass of the

a Teasoning ig  arbitrary,

oYt in Terme

Regulations.

1955 . The name of the Applicant having figured in  Shs

lection held

fApplicant in

terms of Regulation 5 (3) is reguived to be considered

PR PR

by the Sl

Tion Commities inspits of the

tras by that tTime crossed

[

.16 That thes Applicant submits Sthat he

fact that s

e
7
m
i
™"y
el
Jud
o
=
faudd-
b
jul
s
1)
ey
Y
1']:!
i
oy
]
i
a

s no way

responsible fon the delay oocasioning in the completion

of tha departmental procseding

for the same wibh

terms  of his
the  date persons whoss name figured be low

in

gelect list in question.

It

drawn up againgd him and
guch he cannot be made o suffer by denyving to him

promation to the oadrs of 1488 in

affect from

that of his
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4.17 That the Applicent states that the action on  the

I1:Y
H
e
il

part of fthe Respondents arbitrary, illegal and
vimlative of the principles of natural justice. It is
further stated that the Respondents have acted with a

maiafide intention only fto deprive the Applicant of his

legitimats rights,

4.18 That the Applicant submits  that  ths  age of

reatirement of a State Service Dfficer ig 58 vears while

that of an officer belonging to thes IA8 cadre is &0
vears., Az suoch the dpplicant has w81l got around © two
vears of ssrvice left and this aspsct of the ;atter
coupiad  with the fact that the Applicant having been
gronerated from the charvges levelled against him, hs is
entitised o s prosoted to the cadre of 4% with effect

from  the dats of his selection with all conseguential

4.19 That this spplication has been made bonafide and

S GRULINGE EOR

ek, BBV LSLUNG »

3.1 For  that $the impugned action on the part of  ths

Respondent authorities is  arbiftraryy illegal an

i
e

Justhioce ani

T the principles of natu

3.2 For  that the Respondents have acted  in complets
violation of the provisions of the 88 (Appointment by
%

Fromotiony Regulationsy 1933 and  the ingtructions

igmaued by Lthe Bovernment of Iondia from time Loy bime

e L7+



laving  down  the procedurss to e  followed while
considering the case of the State SHervice Officarp
against  whom departmental proceeding and/or  oriminal

proiesdings are pending on the date of consideration
d

px

promotion,

3.3 For that the Applicant having beean provisional v,

salected subject of his clearsnce in the disciplinary

procesdings ane g against him and  he hnaving been

axonarated  from the tharges levelled against him. the

A d R .
I Ue oonsiders i foy

promotion  to  the cadre of 148 by applving the same

2% was applisd in $tha
persons whose name figure in  the select Tismt  in
question. The case of the Applicant is now regitired to
ba cmnﬁidér@a sith effect from the data. his Juniors
wars S0 pronotsd by applying the princioles of MNewt

Eelow Rule and  the seniarity  of  the Appilicant iz

Bssigned SHOLority aver Pis immediate

unior in the select list in AR ST Ion.

3.4 For  fthat tha conditionality prescribed  in thae

notification dated May .

fpplicant  who wazs selsecths Moo 2 against =

vacancies  for the vear 2050 wendla not be entitied o

promotion in viaw of fhas

that he had retirsd  From
SBTYIOS On S92 E088, ds in clear vinlation of the

provisions of Ragu the IAS {Appointment

by Promotion? fe gL

Dt F~



aought for in this

5.9 For that in any visw of the matter fhe antire

action of The respondsnt are liable to be set aside and

The sapplicent cCcraves

st

ave of  ths Homn'bls
fribunal  to advanos more prounds both factual as  well

as legal at the fTime of heaving of the case.

g g

EXHAUGTED

The Aoplicant declares  that he has no  other
alternative and efficacious remedy except by  way of

i this application.

7. HATIEBS NOT PREVIDUELY EILED OB PENDING

‘k.
¥
B
P
Tatire
71
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The Applicant further declares that o other

application.  writ pedivion or suit in

>

ot

subject matbter of the ine

L
b,

ant  application iz filed

H

bafore any other Dourt, Authority or any other Bench of
tite  Hon 'ble Tribumal nor any such applications  writ

patition or suilt is pending before any of Lthem.

Under the facts and circumstances shated

Lj

above, the Applicant prays that this application be

agadmittedys recovds bs called for and rnobtice be issued i

o}
o
e
e

sapondents to show cause as to why  the relisfs

T
Ey
[}
b

application should not granted
. . . ! . e :
and  upan hearing bthe parties and on perusal  of  the

records. be pleased to grant the following reliesfs 3

e &4
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8.1 To dirvect the FMespondent aubthoritiss to nominate

-

tha Applicant to  the cadre of 1A in  ferms  of |

i
s
1

amg by applying the same vardsticks

an was applied in case of the private Respondents.

3

8.2 To direct the Respondents to promote the Applicant
to  the cadre of 1A% with effect from the date of

-
L

paant
gout
i
oot

it

proamobion of % immadiabts juniors by app

- o

principles of  Next Below Rule width 2811 conssgquential

penstfits flowing thersfrom.

8.7 Cost of the application,

8.4 Any obther relief/relisfts to which the Applicant 1w

g

antitled fTo.

-
et
e
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T
5
53
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Panding disposal of this applications the
Applicant prayvs that Your Lovdships would be pleassd to

dirvect the Respondents to provisionally  appoint  the
— .
=N

A g
g b

i

-

fApplicant to the cadrs of

The application is filed throuwgh Advocate.

11. PARTICULARS 0OF THE I.P.0. + A
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Those

i it

il

mads

are true

raabs

ara

1

Tribunal .

EATREw

af Julys

¥ & B LB

.

,
.

£

=

s

W

Mural Haguse.s aged asbout 38 vears. Son of  Late

resident of Fakarudadi Ahmed  Magars Siwu

ati-%1l; do hereby solemnly affirm and verify

4 To4: /9.

L TR R T S

o paragrapt

=

statements made
are frue tTo my knowledoe H

S8 o5 s

my inf&rmatimq derived Trom records and the

my hami ie mns - bhefors  bthe Hon'bis

~
s
1"

sion fhis verdification on fthis the ZL%h ]
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GOVERNMENT OF ASSAM

DEPARTMENT OF PERSONNEL (PERSONNEL::
ASSAM SECRETARTAT (cn(rn.) DISPUR A ‘%wm -1

GUWAHATI=- 781006
0se80

rad
(.

-
!

' Dated Dispur, the 20th Ocmber,199e

Lt . ¢

“ . T . o X
ey T A!’i Num‘ ng ACS ’
R mmicipai Muministration, Assam,
N e .u.ﬂengrabar:l., Guwahati-6.

. -
pre Ao L owar arts o ' !

v

~You are heroby required to show cause under
Rule 9 of the Assam Services (Discipline and Appeal) Rules,
1964 read with Article 311 of the Constitution of India, -
why any of me penalties prescribed in Rule 7 of the afore-
sald Rules, ahould not be inflicted on you on the following.
charges based on the atatesnmt of allegations attached here-
withe=

. Charge No. 18 —

) That while you were holding the post of Addl. '

Deputy Commissioner, Sibsagar during 1989-92 a report about
unauthoriaed wi.thdrawals 6f money Irom the Si.baagar Treasury
was received troﬁ uthe Comiasioner, Upper Assam Division,
Jorhat and this coaplal.nt was marked to you by the Depu*cy
,Commiasioner, Sibsagar and you were ‘entrusted with an inquiry

“%o; £ind out the irregulerities in the drawal of money by

_ Aninal Husbandry & ~Yeterinary Department especially against

' the ICDP; Demows. Biit you 41d not take imeediate step to inquire
into the natter,‘rather, {you showed your reluctance in the
matter. Due to your reluctance the iaguiry could not be
completéd. promptly and timely. Had the inquiry been started
Vand complaeted ‘{indiéd1 ata Ly and’ reported to'the hig"her authority,
“turther {rregularities 't drawal of money from the 8ibsagar

1ppeasury could have belen averted. But being a genior officer,
‘‘holding ‘a very rezponai.ble post ‘of the Government' you never

“*showed any ‘zeal 1n'the matter aid by gheer negligmce and
dereli.ction of duties facilitated continuation’ of ‘the frauvd.
“ guch activities are not expected on the part of a very senior

_.officer of your status and renke

. You are, therefore, not only charged with utter

. negligence of duty but also violation of rule %:..0f the Assam
...Civil Services. (Conduct) Rules, 1965 and gross. Andiscipline

Tt oL 1
_and misconducte. . .a e RN !
e . \ 134

1 . {
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2 iy ttmout mY gy ,
 sanction 2% 3 The 'rreasuz‘y Ofﬁ.cars a%, Lsubmi*tted
)eriodiéa ) ts resardms dr&\i‘ai; ot,, \15«w E&O\mﬂ WzICDP,
g i rded to ‘e M tan Géﬁeral;uusam
| ey e D
:or all deve: ents
u‘b -‘ the apot !
g . works :
: ‘peporved '
and delivberate
' tal works
er be
therefore, B0t o7 charged with BEter
jction. of duties and, lack of gapervision
;_ 4 i_-ule) of the. Assan cxvn Services ;
i angl‘grossvmiaconduc‘c. R \
N ‘:"Ihat vhile you vere ':tli‘olding the- post ot Addl.
e nmiéiigner, Si.bsagar durina 14989-92, YOU. also acted
1 : =g £ the @11str1cz during the
70l y nad acted a8 ‘per
O and with 1ittle dilisence, illegal wlthdi‘awals could
\.,‘ . -’ have been'.;av.olde'd. You did pot take any,'step' £o ‘8toP the
i i11egal dfwauy and deliberate‘ly omitted €O
: ’ ’ : ' Contdooon
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make periodical inspections of Treasuries as well as the

. works for which such money was being drawn and thus facilitated
the fraud. Such activities are not expected from a Senior
‘officer of your status and ranke. :

CORTENEL R You are, therefore, not only charged with
negligence and dereliction of duties but also violation of
fule-3 of the Assam Civil Services (Conduct) Rules, 1965 and

\ gross indiscipline and misconduct.
e You should submit your writtea statement in defence

..within ten days from the date ef receipt of this communication

. provided you do not intend to inspect the documents which have
relevance with the issues under enquiry. In case you intend to
inspect those documents you should write to the undersigned

. for the same within seven days from the date of receipt of this
commnication and submit your explanation'thereafter within
ten days.from the date of completion of the inspection.

' Your written statement stating whether you desire

. to be heard in person should be subultted to the undersigned

within the period specified above.
. PR . It the disciplinary authority decides to appoint

an Inquiry Officer to inquire into the charges, you will be
allowed to present your case, if you so desire, with the:
assistance of any other Govt. servant approved by the discipli-
nary authority but will not be allowed to engage a " Legal
'Practitioner‘tor the purpose unless the person nominated by
the disoiplinary authority, to present the case in support of
the _charges before, the Inquiring Authority is a legal Practi-
tioner or uhless the disciplinary authority so permits.
«  -lists of documents and witnesses proposed to be

relied upon for proving these charges and allegations, are also
enclosed. :

BY ORDER AND IN THE NAME
OF THE NOR OF ASSAM -

( JPMEERAN\YTID

Commissioner & Secretary to the Govt.of Assam
Personnel (A) Department, Dispur

' wqg cee

f
[ XN J [ R J

-
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STATEMENT' OF ALLBSATIONS T
1, - % fThatwhile ShrijNurul Haque,ACS was holding the

post of Mdl.neputy Commissl oner, Sibszagar during 198992 end
also functioning :as Deputy Commissioner on various occasions
particularly vhen the Deputy Commissioner was out of the

_district, once a:report about unauthorind withdrawals fron

the Sibsagar 'l‘reaaury was received from the' Commissioner,

_‘Upper ‘Assam Division, Jorhat and this complaint was marked

to him“by the then! Deputy Commissioner, Sibsagar and he was

'mtrusted ’\rith an enquiry to find out the irregularities in

the drawal -0f money by Aninal Husbandry & Veterinary Depart.

) nent. especially: the IGDP, Demow. But due to his reluctance
‘and" lackhor ‘proapt- and timely sction the inquiry could not

be completed , which was subsequently stopped by the State

-Governzente If Shri Haque bad taken immediate steps for
; conducting tha enquiry to. vhich he was entrusted, further

irregularities 4n the drawal of money by the ICDP, Dmm

"‘cqu.d have been averted. Only due to his negligence; dereliction

of duty and inaotion , Govemnent had to incur e heavy loss
of public ;mondye

2

».2- ‘z;; .- That while Shri Nurul Hague,ACS was holding the
'post or Mdl.Deputy Comissioner. Sibsagar and also function=

ing as Deputy Commissioner on various ocoasion particularly

: when the Deputy Commissioner vas out of the district during
._1989-92, the Treasury Ofticers, Sibsagar on several occasions
 brought to ‘his knowledge: that the ICDP, Demow was passing
“bills for bi:g amounts regularly without any 1oC (letter of
_,;_Credit) or sanction orders. The Treasury Officers also submitted
- .[periodical accounts including irregular drawal of huge amounts
'}:'-by ICDP, Demov which were forwarded to the Accountant General,
. Assam by him under his signature. These accounts had itself
" brought to his knowledge from time to time that the. abnormally
. ".large amount of money were being drawan by ICDP, Demovw and
" he haing the Addl.Deputy Commissioner responsible for develop-
-;_mental work in the district, abstained ‘frow cheeking on the
: spot, ii‘ such, construction/ repairing works worth aeveral
i”taroreai were actually being m:ecuted as reported in such
pariodical returmse If Shri 'Haque had made physical verifica-
. tion o:t construction/ repair works in the name of which such
'ibig amounts were being withdrawn, actual facts would have come

& to tho light and the fraud could have been stopped. But ‘Shid
Haque evm knowing the facts fully well did not take any step
in this mat‘cer. His such negligence and lack of supervision,

Contdoooo'




tacilitated the fraud causing huge loss of Government money-

3 That while &hri Nurul Haque, ACS was holding the

post of Addl. Deputy Commissioner, Sibsagar during 1989-~92

on various occasion particularly when the Deputy Commissioner

was out of the district, he eeted as Deputy Commissioner,
Sibsagare While he was acting as Deputy Comnai ssioner, Sibsagar
it was his satutory duties to conduoct periodical inspections

of Treasuries as per provision of Assam Treasury Rules. But

he never bothemito conduct such periodical inspection of
Treasuries. Inspite of the fact coming to his knowledge that
1llegal drawals were being made and confirmed by perlodi.cal
statements/ returns submitted to him by the Treasury ofticars,
no steps were taken by him to stoP such huge drawal of moneye
Bad he acted as per statutory duties and with little diligenca,
all these huge withdrawals could have been avoided. But Shri }
Haque emitted to make ingpection and verify the works for '
which money was being drawne. Thus, he facilitated the fraud.

- - ————p—— — —

BY ORDER AND IN THE NAME i
OF THE GOVERNOR OF ASSAM

3

- ' ( . mmﬁmﬂ%
& Seoratary to the vt.of Assam

Commi saioner
Perscnnel (A) Department, Dispur

%q% veo

¢ — e
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Fo (TO'BE PUBLISHED IN THE GAZETTE OF INDIA PART

| At g
<. .
o s "”3!;\ No.14015/2/2001-AIS (1)
] ~6)1‘,_¥-'._% h _ Government of India
59 Ministry of Persannel, Public Grievances & Pensions
o I (Department of Personnel & Training)

1 SECTION 2) | 4
O OUA N
v——_—________,._/ '2/

1%

- ~ New Delhi, the A7 June Z(V

TRk o

}

Xy

'S:QTIELQATIQN
(o]

A terg :k f.'the provisions ¢ ined In sub-regulation (3) of Regulation 7 of the Indian

: idminlstréﬁvg,* iice (Appointment by promotion) Regulations, 1955, the Union public Service Commission

has approved the Select Lists of 1998, , ining the names of the following State

Civil Service offig rs.of the State of Assan prepared by the Selection Commi in i

.4.20Q1, towar s filling up two vacancies during 1998, four vacancies during 1999, four vacancies during
§§ncies during 2001, in ?he Assam Segment of the Indian Administrative Service Assam-

eghaldya JoingEadre.
- §isio, Nameofthe officer(s/Shi}  Date of Birth - '
| f 1998 |
1 Aphay Kumar Verma 27.07.1953 & \ ‘
- ;\‘1 . Da = Ny ’—' i .__1§’ :.03:1953 . D ER M ‘_'\,‘{3, . :
St s P
0130371948

Moy - B

%1, Gokul Ch.Shar

.‘ﬁiﬁizu-.: pradip Kumar, Dasy: Iy Pia:- - 2870
"3 Longki.Phangcho,,u_(StH)f Py 2Q,04.1952

4 i : 95.11,1951 &
6

16031953

Joy-Chandra Goswami
Mahat Chandra Brahma

i A Garvi..
o IR IR of the 1

In ‘er NS

PAYTI

%7, Gokul Chandra Shaf)
%%, " pradip Kamar Uag,

: sehrative SBMVEE 7 oy AL D PR
' ‘SeMvKE - mahat, Chandra rghma By _
e w““ W YR A aRete ;3 PRPAY ants Bl b e I8
l‘;l)rrv(i\ct:o:ﬁﬂ w Ly Md.’aﬁi»‘-au‘.dqm,.-i' p;j:)areurfr- %1 ‘121)9‘50 RURERTRRNR ) (IR -
: ) t(:b.v'a"{ ko S Nurul Hadue . ’r«r("" 28; 21946 b g LU v
:':Cll \'&‘.’l‘,.') e " . Se‘kxhgher}u ) 9bs‘r.’dl(’. J;::’ 25’% '19?-3:&/ Ja‘l/#; V4
sga s Kurnar bas™ " 05.02.19 /7{//\/4«1«/
: . s Z_Q_QJ-'-__,- _\t
t
Gokul Chandra sharma 0 o \-/
16.03.195

#3  Mahat Chandra!

& Md. Nurul Ha 8.-02.1946

Bhaba Gogol 01.03.1949 &
he 01.04.1949

... Naba Kumar.
provig,iona\\y subject to their cl

" _.,,*2‘. pradip Kumar Das ,
'- Brahma (STP) 31.12.1946 /

/,1 | ¢ *The officefs have beert i’nt\@déd‘in"thg*Sé;lectList earance
in the disciplinary’ proceedings pending against themd -
I RN Contd.. &/~
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‘ : (R. VAIDYANA‘?HAN)
Under Secretary to the Government of India
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Under Secretary to the Government of India
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Notlfication issued by the Govt. of India) »

"Publtc GréeVances & Pensions Deptt.

| o7 7,
\»)4 | . NO AAI.2/2002/pt/24 A

GOVERNMENT OF. ASSAM
' DEPARTMENT OF PERSONNEL: ( PERSONNEL : A )
ASSAM SECRETARIAT ( CIVIL )

DISPUR :" : bUWAHATT-G
) Dated Dispur, the 31st May, 2004.

To ig' : \/hrl \,“ ! }! 2 :
S ‘a“‘raww‘" il

!

Sub~  :.ic Se.l.ectio"x of scs 0‘f

) icers far appointment to i
Lt 7 .. the IAS.

I am directed to: forWard herewith a copy of

Iinxstry of Personnoes

of Personnel & Training,

. New Deth. . under No 14015/06/2003-A13(I)-A dtd. May, 2004 for .

favour of information.

’;Y@urs faithfully, -

( N.C. MISR: )
DEPUTY SECRETARY TO.THE GOVT. OF ASSAM,
'\7;"?’"7 E RSONNEL (a); DEPARTMENT. A

ST STt

S PN

(.?},.m. S
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_ _‘Voummem of ud'a N
saimisery of Perstnne!) Peblic Grievances & Peasidns
(Dcpm ment of Petscanel & Training)

New Oelhi, - May, 2004y

i v-NO'r‘x FICATION

terns of the ps ou:xo.l“ contained i Sud-regulation (3) of Reguiation 7 of
e f Glat A muxtmtx.e hipvice (‘Appomlm ent ty Proinotion) Regulations, 1955,

: ‘he Unxow [’ul ]u. Scr\tcc \.o m :sion has approved the Scleat List of 2002 for the
8hm- ‘\/Lg,hala),q Cadre, vontzining the names of ihe
mL, State Sivig <cw:c".‘1 nnccrs of the Slau, of Assawm, pre pared by the
cin Cwnunuﬂ a isrmeding held en 299-Dee smber, 200% towards filting
100t} vacanaias Juring 2002 in the ludian A,dmm strativé Service -

SELECTLIST 20 2

Narae of the Officer (SiSh.Y  Date of Birth
Pradip Kuniae Das 16.03.1953
Md:Nurul Haque . 28.02.1946
M2 Md. Eunds - 01.02.1953 .

B tlendra Basumaiary (STP) 01.04.1948
Subhiash Ch: Longinailer (STH)  23.02:1953

Gokul Th. Samua - 01.03.1948
Rafique Zaman ; 01.02.1951
Sw! 'ﬁxxlm.r rlu sain - 21.09.1954

§ O The names.
""&‘nsmn by - wabs et 'o" erant of integnty  Certificate by ihe  State

amens, The office S I\«o cannct be appointed as lie has retired
o H..)Mlul"'f{:.‘ﬂ-‘:. .

me'at $No.wthas beca included in the Seiect List provisionally
grant-of biegnty Certificate by the Stete Government and his
2 thc u.scu)"ua’ ‘ jiroct cdms s pending against him,

(g
S (K.K. Sharau)
. , ' Desk Officer

,,‘mmnul‘ of Indiy Press
ADABAD 7HA ANA).

S NC P and 2 have been wcluded in the Select List

RS 2 ey
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New Delhi, e - Ny, 2604
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cocGoverrunsnr of Assam, Dispur, with ¢iphit spare Copii:
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e ' o o CONF IDENT IAL
§\$L/g:f q 2246 NO,AAP,34/98/469 e ///
D R GOVERNMENT @F ASSAM = - o A
R R l”MMMT@PMMWM(EMWML:A)
o , : D GUWAHATI:gz 7o1ooc _ﬁ;/

, . .?'
: . R N .
‘

Z"“\ )

)oted Dispur the 4th Jonuary/03

onosns BY THE oovaanon oF ASSAM 1“.~f:

. . [N
8 o N . \' ......

_ ' Whereas a/dopnrtmentol ptoceeding ogoinnt Bhri Nurhl
.Hoque. AC8 the tha Birecter Municipal. Administration. Assam e
- Was -drawn-up vide shew cause netice NeyAAP,34/98/359, dti. 20e10

N ‘.'0139. for his alleged neqligence and dexielicatien. of duties
during his. tenure as Aﬂdit{onol Deputy,Commissioner. Sivosagarz ;
and o : - S ‘ :

i ' Whereos. '8hrd Nurul Haque, ACS the then Jeint Secre-

tary-te the Gevt, ef Assam, Secial’ Welfare Bepartment aubmitted .
. his" wrxtten statement in defence vide, his letter Meme. Ne,MISC,

1/99/69 dtd, 30/11/99 and Ne,MISC,1/99/43 dt, 12u4e99 wherein

he denied the charges f:amed against him - and vt .f~

: Whereas. after careful examination of -the written
statement in defence dt, 301199 and dtd, 1244-99 aubmitted
by Shri Nurul Haque, ACS and the materials en record it was
decidei net te accept the written statement in defence auhmittei '
. ) him and te held an enquiry inte the charges hy appeinting
. Shri p.C,, Sharma.IAS. Commissioner & Secretary te thae Gevt, of
. Assam,Pensien & Public Grievence etc., Department as Inquiring
- ¢ Aatherity..and S8hri Neresh Ch, Misra,ACS as BEXEMXKEX presenting
' Officer and accerdingly they were appeinted vide erddr Ne.AAP,
34/98/397 dt, 3=6a2000 and Ne AAP.34/98/395 dtd, 23-3.§ooo and;

Whereas the Inquiring Autherity vide his 1et¥ex atd,
: S=11m2002 suhaitted his -enquiry repert after cemdueting detoiled
? - enquiry inte the chorges against Shri.Nurul Haque.ACBs and

: \/////{ Whereas. en perusal of the enquiry. report it 1is found
that nene ef the charges was preved; oni : T oo ‘

Whereas. after careful examination of the enquiry
repert and the materials en recerxd, it has been decided te
accept the fiqdings of Inquiring Autherity and te exenerate
Shri Nurul Haque;" "ACS frem all the charges framed against him,

) Accerﬂlngly. the Geverner eof Assam 18 pleased te
- accept the-enquiry repert summitted by Inquiring Autherity -
vi::jletter dtd, 81142002 in respect of departmental preceeding
P . . :

N

.« . ‘
, /44225?/ . : : cfﬂtioaq »/2
e . }
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At

”  gainst Shr{/Nurul Haque.‘ACS Secrotary. .Assam State Ximm '
fElection Commisaion, )1spur and i tou.xonarate 8hri‘Nurul. Haque;
ACS frem all the charges framed agaigst_him ani thus, the |
ﬁp:oceeding %f £inally disposed .f.*, o 38

o . 4'
SSIEPE SN BT

,; > 1 -.'“ .‘m; b q'. "0 {

By erder in the name of . the O

B

( 3.Ps-BAIKIA ) -
. Cemmissiener & Secy.-te- the- Govt.of Asscm
: rersonnal (A). lo,artment‘ -

Pl S R A -~

Memo Nb.AAPo 34/9./469-A Pated Dispur tﬁe 4th January/iz

. . - n N o e
-~ Ky i P T e
K A/

Political (ve) Department fer information with reference
to their lctter NO.PLA(V) 61/93/108. dtd. 19~3n9..'

f3¢=The P.P,S, te Chief Minister of Assam, Dispur. Ghty=6, '
‘44 The $.5, te Chief Secietary te thé Gevt, ef Assam, Dispur,
8. The Coiimissienér Upper Assam, Bivisien, Jorhat. ‘ :
«° Shri”Narul Haque, ACS, Secretary Assam State” Blectien

‘ Commission. Housefe& Complex. Dispur. Guwahati-i.

- . e.

' | . By orders ebc.. o :
jk_J;ULﬁ'oq.oﬂo3
e . Cemmiss iener & Secy, te themcovt. of
= S : Assam, Persennel (A) Pepartment
‘ C -’@\ ,42&&«»_ ’ T “iw;( .;'d%@. :4'.
’ E B o Sl i
' ‘_'. o ¢
J - ' i
{
Mu\
Xy ’
'a,\';;




- ‘ ASSAM STATEELECTION COMMISSI ON cﬁw C—

"‘f : DISPUR?! GUWAHATI—6

<

No. SEC 18/2001/42 Dated Dispur the 27th Jah,2003

" To -
The Commissi oner & Secretary to the Govt.of Assam.
Personnel (A) Deptt. Dispur.

‘Sub: Nominat ion © the cadre of IAS.,

-84r,
With due respect, I have the honour to say that the

Selection Committee for nomination to IAS, in its last sitting,
.selected some of the officers including myaelf? for nomination
to IAS. |

: After selection, the name of selected candidates were
sent to the Govt.of India, after observing other formalities,
for issuance of necessary notification nominating the officers

! to the IAS, Unfortunately, though my name was recommedded by
the selection Committee for nomination to the IAS, my name was
‘not sent to the Govt. of India along with the names of
officers senior and junior to me due ¢to the fact that a
‘Geapartmental proceedings was pending against me during that
relevant period. The mame of officers senior and junior to me
«sent to the Govt., of India, were already nominated to the IAS
'during the year 2000,

3

VY VO -

. ' ' The Departmental proceedings against me has since been
finalised and I was fully exonerated from the charges vigde
Govt. order No. AAP.34/93/469 dt. 4th Jan, 2003,

As I was fully exonerated from the charges, my name may
kindly be sent to the Govt. of India 1mmediately £or K issuance

of notification nominating me to the IAS. ~

- An early action will be highly appreciated.

Yours faithfully

Nle
{ NJ;aqUQY‘

Secretary
Agsam State Election Ccommission

HAA Diopur
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL:: BUWAHATI BENCH

In the matter of :

0.A.NO.156/2004

SHRI N.HAQUE seane applicants
VS

‘ ' Union of India & Ors.
s+ esa Re&spondents.

~AND~

In the matter of &

Written statement on behalf

of the Respondent No.2(Chief
Secretary to the Govte of Assam )
and Respondent No.4 (Secretary
to the Govt.of Assam;Department
of Personnel )«

( written Statement on behalf of Respondent No,2 and
4 to the application filed by the applicant).

I, Shri N.C.Misra, son :of LatevBasudev Misra,

. presently'working as Deputy Secretary to the Govt, of

~ Assam, Personnel (A) Department,Dispur,Guwahati-=6, do

hereby solemnly affirm and state as follows

1, That I am the Deputy Secretéry to the Govt.
of Assam, Personnel (A) Department,Dispur, Guwahati~6.
The copies of the aforesaid application have been

served upon Respondent No.2 & 4. I have gone through

(Contd. P/Z)
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the same and havé understood the contents thereof,

! I have been authorised to file this written State-

ment on behaif of the Respondent Nos.z & 4o I éo not
admit any of the averments Wthh do not spe01flcally
submltted herein after and the same are deemed as

.

denieds

2. - That the Statements made in paragraph 4,1
of the application the answering respondent has
nothing to make commenton it. He however does not

admit any statement which are contrary to records.

3. That with fegard'to the Statements made in
paragraph 42 of the application the answering res~
pondent begs to state that there was .a departmental
proceeding initiated against the applicant for neg-
'ligence and dereiliction on duty whiie he was hold-
‘ing the post of Additional Deputy Cammissioner,
Sibsagar during the year 1989-92 vide GothOrder

NO.AAP.34/98/359, Dated.20~10-98.,

4, ' That with regérd to the statements made in
paragraphs 4,3 to 4.9 of the application,the humblé
deponent begs to state that the applicant was provi-
sionally selected fér promotion to éhe post of

Indlan Administrative Service f for the year_pf 2000

and 266Iu;;g;d1;tter Dated.27-6~2001 shown against
the serial No.5 and 4 respé;zlvely in the list,
SubJeCt to the clearance in the departmental proce~
,edlng pending against him. However, the said depart-
mental,proceeding was disposed of vide order dated.

4~1~20037/Hence. the applicants promotion to IAS

cannot be considered during the year 2000 and 2001,

(Contd.p/3)

VAN



L ‘ i
Further, the applicant was again provisi-
onally selected for IAS for the year 2002 vide noti-
fication Dated.May?2004 subject to grant of Int@grity
_certificate., In that notification,Govt,of India,speci-
‘fically stated that the applicaht cannot be appointed
.és he has retired on 29-2-2004, It is to be stated
Cjk here. that the Intégrity certificate could not be

_ % issued due to the pending of vigilence case,

s

Se That with regard to the St atements made in.
paragraph 410 of the application,the humble depone-
, nt begs to state that the enquiry report into the
charges framed against the applicant was received
by the Govt., on 8-11-~2002. After careful examination
of the enquiry report and the materials on record ; .

ghak the applicant was exonerated fram the charges

) vide Govt,order Dated,4~1-2003,

6. That with regard to the Statements made in. g
paragraph 4.11 of the application the answering res-—
ponden£ begs to state that the representation Dated.
27-1-2003 made by the applicant was processed and
| accordingly the propaiil for preparation of Select-
list of SCS 0fficer§2p;;notion to IAS by selection
for 2002 was forwarded to Ufion Public Service es

Cannission, New Delhi vide letter Dateds1=9-2003 jin-

e

dicating the conclusion and exoneration of Depart- ,

~—

A

mental proceeding against the applicants : -

——. —

A copy of the aforesaid letter Dated.
1~9~2003 is annexed herewith‘and marked as Annexure-

A

(Contd«p/8)
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%7§ ~ That with regard to Statements made in
péragraphs‘4¢12 to 4.15, the answering respondent

~begs to staté that the disciplinary proceedings
against the applicant was drawn up in the year, 1998
and pending upto 4-1-2003, Hence the pranotion of
the applicant to the IAS by appointment, by promo-
tion for the year 2000 and 2001 cannot be conside-
red. ‘Again he was provisionally selected for the
¥€a£J2002 Lut his integrity certificate was with~

\/(hgld by the State Govt, due to vigilance case
 p%nding-agaiﬁst h;m. Furthef, the select list

prepared in the meeting held on 29-12~2003 con~

e T e et N

)tains the name of the applicant and his position
; is found at S1.No.2. However, as he retired on
{

29-2~2004 he was ndt appointed for promotion to

IAS,

8. That the answering respondent respecti-
vely submits that the none of grounds set forth
in the application are good grounds and valied in

: lawa

=000~
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\I, Shri ﬁvc; Misra, son of Late Basudev

Misra,Péputy Secretary to the Govt.of Assam, Pers-

onnel (A) Department,Dispur,Guwahati-6, do hereby

state that the Statements made in paragraphs 1 2;35'

'mﬁjfare true to my knowlege these made in paragra-

phs Y420’} are mst being matters of records of the

case are true to my infommation which I believe h

to be true and the rests are humble submissions

before this Hon'ble Tribunal,

I have not suppefssed any material faSt
and I have signed this verification a® this the

day of [( K Maveh 2005,

Signature,

{
\ ¢ \(3 . \)Q\ ©
Yﬁlm sirate
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In the matter of 1=

Sri Ne Haque
o VSw

Unien of India & Others.
secsecece ReESPONdents,

=3 Nnde-

In the matter of i~

An Additional affidavit on behalf of
the Respendent Nos4 (The Secretary to

the Govt,of ASSamg)Department of Pers-~

onnel) to the above application.

I” abprTIOmAL AFFIDAVIT (ON BEHALF OF THE RESPON®
~ DENT NOo4 —|

——
‘

I, Shri N.C.Miéra.sen of Late Basudev
Misra,presently working as the Deputy Secretary
to the Govermment of Assam.Persoﬁnel (o) bepart-
ment.Dispur.Guwahati;s do hereby solemnly affir-
med and declared as follows g

i, That I am the Deputy Secretary to the
Government of Assam,Personnel (A) Department,
Dispur,Guwahati=6e' I have been authorised to
file this additional affidavit on behalf of the
Respondent Noe4,

2. That the aforesaid application was

heared in part by this Hon'ble Tribunal and during .

the hearing the Hon'kle Tribunal was pleased to
make scme gquery as to ahy the applicané was net
pramoted inspite of d;sposal of the departmental
Proceeding on 4-1-03.

\ o (contd.p/2)
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’f 3. That in the above aspect, I respect- \;“) é
' fully begf to state that.the State Goverrment
withheld the integraty Certificate on the basis s
of the repert of the pol:.t:.cal (Vigilance cell) z
Department issued vide letter Noe.PLA(V)6/99/Pt- 3
11/17, Dated,15«11~03, wé
:

A copy of the report dated.15=11=03 is
annexed@ herewith and marked as
Anﬁexure—h.

4. That, I further beg to state that as ‘ _
the integrity Certificate of the applicarit could

not be granted, the applicant was thus selected
provisionally for pramotion to IAS.

Se That, I further beg to state that the
applicant sought for the praomotion from the
select list datedg7=6wO0l which, in fact,not in ..
existence, The validity of the select list rema=
ins ti)_,l'._ the anext“select list published., Henee,
the subsequent select list was published on May,
2004, Hence, no appeintment to the IAS fram the
select list dated.27«6-01 can be made on Or
after the date of the next selection meeting
held,

It is pertinent to mention here that
the instant application was filed on July,2004
which appears to have filed long after the
earlier select list expired. '

6o * That, the deponent respectfully begs

to submit that the applicant was retired on 29a2«=04
and he fileé the application after his retirement
that too for pramotion to IAS from the select list
dated,27=6=01 and May,2004, If he had any grievances
he ought to have approached before this Hon‘ble‘
Pribunal in appropriate time, The Apex Court in
various cases held that once retired is retired.

Te That the Statements made in paragraphs
...L%%J.\ﬁ.w.?...... are true to my knowledge
those made in paragraphs ....@.............are
being matter of record of the cases derived there-
from which I belive to be true and rest are my

X% humble submission before this Hon'ble Tribunale

(Contd.Pp/3)



- . ’ F

v ' . =338 3 g333m A b )

\ I have not 'su'p'rel_ssA fany 'inateriai; facts:

and I sign this affidavit on this 5 th day
@f{s@e 8£,2005 at Guwshatis - - e
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‘CONFIDENTIAL

. GOVERNMENT OF ASSAM |
POLITICAL ss:(A)s:s DEPARTMENT
~( VIGILANCE CELL
' EEE

' NO.PLA(V)6/99/Pt.11/78 : Dated Dispur, the 15th Nov/03.

From 1 Shri E.R. Deb, .
 Deputy Secretary to the Govt. of Assam,
Political (Vigilance Cell) Department.

{2///3 The Deputy Secretary to the Geyt. of Assam,
o ‘  personnel (A) Department TN -
DiSp»ur. .\ . R
_Sub' - Vigilance Report. ‘
Ref :  Your Jetter NO.AAI,2/2002/151, dated 9.9.03.
‘Sir,

| In inviting a reference to your letter quoted
above, I am directed to say that there is no vigilance
case/enquiry pending against the foiloWing'ACS_officers
in this Departmeht-ax'present :

11 Shri A.B. Md. Eunus, ACS. |

|12} Shri Balendra Basumatary, ACS. 5
| 31 Dr. Rafique Zaman, ACS.
|4 - Syed Iftikhar Hussain, ACS.
|5] Shri Karuna Kt. Kalita, ACS.
|6} | Shri Apurba Kr. Phukan, ACS..
|71 ' Shri Swapnanil Baruah, ACS.
| 8| Smti. Sonmai Barua, ACS.
el Shri Santanu Thakur, ACS.
o} Shri Ganesﬁfkalita,»Acs,
| 11} Shri Bhupendra Nath Das, ACS.
|12| | shri Nawab Mahmood Hussaih, ACS o
|13)  Shri Harendra Nath Bora, ACS.
14| Shri Bhupendra Nath Mahanta, ACS.
HRLI Smti. Marmie Hagjer Barman, ACS.
|16) Smti. Sumitra Das, ACS.
| 171 . Shri Rajib Losan Duara, ACS.

'Shri Chitta Ranjan-Kalita, ACS,

gontdsi. o2
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(Vigilance & Anti-Corrupti
Shri Sabbir Hussain, ACS.

~.Shri Sailendra Kr. Nath, ACS,u‘

"In reSpect of the following officers
vigilance/other enquiries/cases are. pending against
them at present : '

" Shri Pradip Kr. Das, ACS

(SVC Case).
Md. Nurul Haque, ACS

'(Vigilance & Anti-Corruption enquiry).

Shri Subhash Ch, Longmailai, ACS,

i
(Vigilance & Anti-Corruption)

(Who has been placed. under su5pehsion by

_Personnel (A) Department recently, However,
‘no ACB or SVC enquiry is pending or

contemplated against him),

- Md, Jiauddin Ahmed - ACS,

(CBI case, involved in LOC Scam of
Veterinary Department),

LYOurs'faithfuliy;y;.;

- _Deputy Secretary to\the Govt.»of Assam, :
i;gfl}tlcal (vigilance Cell) Department. :

oee S
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ORIGINAL APPLICATION NO. 156 OF 2004

=3IV

SRINURUL HAQUE .. APPLICANT
VERSUS

UNION OF INDIA & OTHERS ... RESPONDENTS

REPLY AFFIDAVIT ON BEHALF OF RESPONDENT NO. 1

' MOST RESPECTFULLY SHOWETH :

1, Jagan Lal, S/o late Sh. Mange Ram, working‘ as Under Secretary in
the Department of Personnel and Trammg, Government of India, North

Block New Delhi, am conversant with the facts of the case and competent &

| authonsed to file this written statement on behalf of respondent No. 1.

2. Thatl have read the copy of the O.A. filed by the applicant herein and
bave undeirs’tood the contents therein. I hereby deny the contentions made
therem unless the same are expressly and spec1ﬁcally admitted by me

herem

3. * That before replying to the contentions of the applicant in the O.A. the

answcring respondent craves leave of this Hon'ble Tribunal to make the

following preliminary submissions.

4. That the process for appointment of State Civil Service officers to the
Indian Administrative Service under Indian Administrative Service
(Appointment by Promotion) Regulations, 1955 is initiated by the State

* Government with determination of year-wise vacancies. Once the vacancies

arc deterniined, the State Government is required to make available the
relevant service records of e11g1b1e State Civil Serv1ce officers who fall

w1thm the zone of cons1derat10n to the Union Pubhc Semce Comm1ss1on

o

~

g
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The Commission convenes a meeting of the Selection Committee. The role(?) '
of Union of India in finalizing the selection is restricted to the functional
requirement of nominating two Joint Secretary level officers as its
representatives. After the Select List is approved by the Union Public
Service Commission, only thereafter the appointments of those State Civil
Service officers who are included ﬁnconditionally in the Select List are

notified by Government of India.

5. That Parliament in accordance with Article 309 of the Constitution of
India read with Article 312 of the Constitution of India has enacted the All -
India Services Act, 1951 for the purposes of regulating the recruitment and
conditions of the service of persons belonging to the Indian Administrative

Service and the Indian Police Service.

6.  Under the All India Services Act 1951, more particularly section 3 of
the said Act, the Central Government is empowered to make rules to
regulate the recruitinent and conditions of the service of persons appointed
to the Indian Administrative Service. The relevant provisions of section 3
read as under :-

" 3(1) The Central Government may, after consultation with the
Governments of the State concerned, (including the State of Jammu &
Kashmir) (and by notification ‘in the Official Gazette) make Rules for
the Regulation of recruitment and conditions of service of persons

1"

appointed to an All-India Service...................

7. In pursuance of Section 3(1) of the All India Services Act, 1951 the
Central Government has framed the following rules relevant for the purposes
of the present OA - |
a) The Indian Administrative Service (Recruitment) Rules, 11954
(hereinafter referred to in short as the Recruitment Rules)
b) The Indian Administrative Service (Appointment by Promotion)
Regulations, 1955 (hereinafter referred to in short as Promotion

Regulations).
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c¢) The Indian Administrative Service (Appointment by Selection)

Regulations, 1997 (hercinafter referred to as Selection

Regulations).

8. A person is recruited to the Indian Administrative Service under Rule

4 of the Recruitment Rules by one of the three sources given hereinbelbw -

a) fhrough competitive examination (i.e. direct rec'ruitnleht);

b) by p’romotidn of substantive member belonging to the State Civil
Sei'vice; or |

c) by selection of officers who hold in a substantive capacity gazetted
posts in connection with the affairs of the State and belong to the

services other than State Civil Service.

9. That the Ministry of Personnel, Public Grievances and Pensions,
" Department of Personnel and Training in the Government of India
administers the provisions contained in the Indian Administrative Service
(Appointment by Promotion) Regulations, 1955 (hereinafter called the
"Promotion Regulations") and is, therefore, concerned with the application
in the mattef of recruitment to the Civil ‘Service from amongst State Civil
Service officers and interpretation of any of the statutory provisions laid
down in the said Regulations as the cadre controlling authority in respect of

the Indian Administrative Service.

10. It is submitted that the State Government and the Union Public
Service Commission are primarily concerned with reference to case for
consideration of the applicant for promotion to the IAS. The suitable State
Civil Service officers who are included in the Select List are eligible for
appointment to the IAS as per provisions of the IAS (Appointment by
Promotibn) Regulations, 1955. | |

11. In the process of preparation of the Select List by the UPSC, the
anSwering Respondent, as Cadre Controlling Authority in respect of the
Indian Administrative Service, is concerned w1th determination of vacancies
and nomination of two ofﬁcers not below the rank of Joint Secretary as

members of the Selection Committee and thereafter in making appointments
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- {J of the officers included in the Select List to the IAS subject to and in

‘ " accordance with the provisions contained in Regulation 9 of the Promotion

Regulations.

12. That the process of preparation of the Select List for vacancies already
determined begins with the list of names of State Civil Service Officers’
being forwarded by the State Government to the Commission for
consideration by the Selection Committee. The Select List prepared by the
Committee is forwarded by the State Government to the Commission
alongwith its observations on the recommendations of the Committee. The
observations of the Central Government are also forwarded to the
Commission thereon and the final approval to the Select List is conveyed by
the Commussion to the' Central Government. Thereafter on receipt of Select
List, appointments are considered by the Central Government from the
Select List on receipt of unconditional willingness for appointment to the
IAS from the officers included in the Select List, accompanied with a
declaration of marital status and also consent for termination of lien in the

State Civil Service in the event of substantive appointment to the IAS.

13. As regards contentions of the applicant for appointment to IAS

- consequent upon the inclusion of his name in the Select List of 2002, it is

submitted that while issuing Notification No. 14015/06/2003-AIS(I) dated

st May, 2004 of the Select List as approved by the Union Public Service
Commission, it was made clear that the applicant cannot be appointed as he

.had retired from State Civil Service on 29® February, 2004. This is keeping

in view the statutory provisions of Regulation 9(1) of the IAS (Appointment

@\0\0) by Promotion) Regulations, 1955, \ivhich clearly stipulates that only the

willing Select List officers who are members of the Sfate Civil Service are to

“be appointed to IAS. Hence, a retired State Civil Service officer who is no

e oot

p————

more a member of such service cannot be appointed to IAS.

PR,

——"

14. It is further submitted that retirement of a State Civil Service
officer from the State Service results in severance of all jural connections
between himself and the concerned State Government and, therefore, he

becomes ineligible to be appointed to the IAS by promotion.



15. As régardé approval of the Select List, the role of the answering

~ rtespondent is limited to determination of year wise vacancies and in the

d

event of Union Public Service Commission fixing a meeting of the Selection
Committee, nominating two officers of the level of Joint Secretary to the
Government of India as members of the Selection Committee to represent
the Department. In this case the Select List was finally approved by the

Union Public Service Commission on 28" April, 2004. When the occasion

for the answering respondent for ai;p;ointment of the applicant to IAS, after
approval of the Select List by the Commission arose on 28.04.2004, the
applicant had already retired from SCS and thus was not eligible ‘for
appointment to IAS under Regulation 9(1) of thé IAS (Ap‘pointment by
Promotion) Regulations, 1955.

PARA-WISE REPLY
- Paras1-3 V: No comments.
Para4.1 . No comments.
Paras 4.2 - : Concerns Respondent No. 2 and hence no comments.
45 | o
Para 46 - Concems Respondent No. 2 & 3, hence no comments.
Para 4.7 . Being matter of record, require no comments.
Para 4.8 : Concerns Respondents No. 2 & 3, hence no comments.
Para 4.9 . Admitted. It is submitted that the applicant was included in

“the Select List of 2002 and figured at S1. No. 2 of the Select
List of 2002. Further his name was included in the Select
List provisionally by the Union Public Service Commission
subject to grant of integrity certificate by the State
Government. It is further submitted that after approval of
the Select List by the Commission on 28.04.2004, the
applicant ceased to be a member of the State Civil Service
and hence was not eligible for appointment to IAS.
Paras 4.10 : Concerns Respondent No. 2 and hence no comments.
& 4.11 |
Para4.12 : Not admitted. The consideration of an eligible State Civil




" -
Service officer for promotion to IAS is a fundamental right
whereas the appoinﬁnent is not. The pi'omOtion of the SCS
officers to IAS is governed by the statutory provisions of
the IAS (Appointment by Promotion) Regulatibﬂs, 1955

S/

which provide that the appointment of a State Civil Service

officer who is included in the Select List provisionally can
be made only if his name is made unconditional by the
Union Public Service Commission during the validity

period of Select List. The applicant ceased to be a member

)/df the SCS on the date of apptoval of the Select List by the

7

Para4.13

Para4.14

Para4.15

Paras 4.16 :

& 4.17

Commission on 28.04.2004 and thus otherwise also became
ineligible for appointment to IAS, :‘1part' ﬁom his name
remaining conditional in the Select List.

Not admitted. Only those SCS officers who are included in
the Select List unconditionally can be appointed to IAS
under the statutory Promotion Regulations.

Not admitted. The applicant’s name was not made
unconditional in the Select List of the earlier year» during
the validity period of the Select List, therefore, he was not
appointed to the IAS. The fact of exonerating him of the
charge by the State Govt. in a disciplinary case cimnot be a
ground for giving him promotion prior to the date of
exonerating him of the charge. | |

Not admitted. Regulation 9(1) of the IAS (Appointment by

Promotion) Regulations, 1955 enjoins upon the authorities

to z.fjéppoint only a member of the SCS who had been

included in the Select List unconditionally. The Select List

for the year 2002 was approved by the Commission on -

28.04.2004 and when the occasion for applicant’s
appointment to the IAS arose,he ceased to be a member of
the State Civil Service and thus became ineligible for
appointment to IAS under statutory regulations:.

Not admitted. The process of preparmg the Select List

starts from a proposal from the State Government to

determine the vacancies and thereafter the State Govt. are
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4
required to make available the relevant records to the Union ’X[b '
Public Service Commission, who fix up the date of the
Selection Committee Meeting. On receipt of observations
of the State Govt. and that of the Central Govt. on the

" minutes of the meeting of the Selection Committee, the
Select List if finally approved by‘the‘Com”miISSi'on. In this
case, the Select List was finally approved by the Uﬁioﬁ
Public Service Commission on 28.04.2004, by that timé thé
applicant had retired from SCS. It is further submitted that
this statutory provision of the Promotion Regulations is
uniformly followed in respect of all IAS cadres of the
States. | . .

Para4.18 : Not admitted. As per regulation 5(3) of the IAS
(Appointment by Promotion) Regulatiéns; 1955 the
members of the State Civil Service who have attained the
age bf 54 years on'the first day of January for which the
Select List is prepared are not eligible for cdnsideration for
promotion to IAS. Therefore, to say that because of the
retirement age of IAS being 60 years, the .appliéant would

\/have' been appointed to IAS is not corréét and it goes

against the statutory provisions of the Promotion

Regulations.

Para 4.19 : No comments.

GROUNDS FOR RELIEF WITH LEGAL PROVISIONS :

Paras 5.1 & : Not admitted. The answering respondént has issued
5.2 Notifications dated 25" May, 2004 strictly in accordance
-with the IAS (Appointment by Promotion) Regulations,
1955, |
Paras 5.3 & : Not admitted. After his retirement from S.C'S‘,bnlattaining
54  the age of superannuation, the applicant apart ﬁom being
included in the Select List conditionally, ceased to be the
member of the State Civil Service and there 'wy\a_s no jural

relation between himself and the State Government. Thus,
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he became ineligible for appointment to IAS.

- Para$.5 : It is submitted that the replying respondent has issued

orders strictly in accordance with the statutory proVisions

of the IAS (Appointment by Promotion) Regulations, 1955.

~Para6-12 : No comments.

In the light of the reply to the above paras, it is submitted that the
applicant was included in the Sele.ct List conditionally, subject to grant of
integrity certificate by the State Government and in the meantime when the
occasion for appointment of the applicant to IAS after approval of the Select
List by the Union Public Service Commission on 28.4.2004 arose, he ceased
to be a member of the State Civil Service after his  retirement on
superannuatioﬂ on 29.02.2004. The applicant thus became ineligible for
appointment to IAS in terms of Regulation 9(1) of the IAS (Appointment by
Promotion) Regulations, 1955. The question of his appointment to the IAS,
therefore, does not arise. The application is devoid of merit and hence is
liable to be rejected. It is prayed accordingly. : "":;. Al

* el iy pERONENT

Govt; 5f Iadia

VERIFICATION

I, Jagan Lal, S/o late Sh. Mange Ram, do hereby declare that the
contents of the above Written Statement are believed by me to be true based
on-. the records of the case. No part of it is false and nothing has been

concealed therein.

FOR AND ON BEHALF OF RESPONDENT NO. 1

Place : e 24
, (JAGAN LALR)
Dated : Under Secretary
Paptt, of Personnel & Trg,

Govt, of India
, DEPONENT

(Advocate)



1981;
1994.

29-03-95:

20-10-95:
14-10-59:

2002:

16-07-02:

- 05-11-01:

)

LIST OF DATES

e .

The applicant joined the Forest Department as an

~ Assistant Conservator of Forests.

A departmental proceedving was hoisted on him basing on

false and frivolous grounds. . .
The applicant was placed under suspension..

The order of suspension of the applicant was revoked and
he was reinstated in service. |

A fresh enquiry was directed into the same charges
against the applicant.. |

The applicant being..éggrieved by the prolong proceeding .-
of the said departmental approached the Hon'ble High '
Court for justice.

The proceedings against the applicant was concluded and
he was exonerated from the charges.

The applicant was selected by the selection committee for
promotion against the vacancies in the Assam segment of

the IFS5, Assam, Meghaiaya Joint Cadre but his selection

~ was made conditional to his exoneration in the said

09-07-02:

2002:

departmental proceedings as pending against him at that
relevant point of time.

Further fresh departmenté! proceeding was contemplated.

‘The applicant approached this Hon'ble Tribunal by way of

filing O.A No. 260/2002, inter-alia, praying for his



-

21-02-03:

10-02-04:

2003

17-11-04:

promotion to the Assamy segment of the IFS Assam -
Meghalaya Joint Cadre in terms of his selection on 05-11-
2001 against the vacancies as assessed on 01-01-2001.

The Hon’ble Tribunal disposed of the said 0.A No. .

260/2002, inter-alia holding the subsequent charge sheet

was contemplated and was.issued much after the period
under consideration i.e. 1999-2000 for the purpose. of

“inclusion of select list of 2001 and that the same cannot

have any relevance for effecting his appecintment in terms
of his selection to the cadre of IFS for the year'2001 and
the so-called vigilance certificate which merged with the

disciplinary proceeding pending stood comp!ete!y dropped "

or annulled by virtue of dropping of the case.

The Government of Assam in the Environment and Forest
Department filed an appeal.ag,aihst the order dated 21-
02-2003 before the Hon'ble Gauhati High Court which.

was regis'tered and numbered as W.P.{C) No. 1077/2004. ',

but subsequently it was dismissed..

The applicant preferred a contempt petition being

numbered 35/03 as the Hon'ble Tribunal Order dated 21-

02-2003 was not implemented.

A communication was issued by the Union Public Service
Commissioner wherein it was stated that in absence of a
proposal from the State Government, the case of the
applicant for his unconditional inclusion. in the select list
of 2001 was not considered.

Filed by,

. .

-
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Dated Dispurk the 14th July, 200S.

To : e\/‘f;;:vs'r. Govt. Advocate,

Central Administrative Tribunal,
Guwahati Beqch, Guwahati~_5‘

(Kind attention : Mrs,. M. Das, Jr. Govt. Advocate,
Central Administrative Tribunal, Guwahati Bench).

Sub

[

O.A. NO.156/2004=Shri Nurul Haque=Vs-Union of
India and others.,

Sir,

With reference to gbove, I am directed to
forward herewith a copy of letter N0.22012/77/2004=-A1S(I)

dt. 15-6=-2005 alongwith its enclosures received from the

»

Govt. of India, Ministry of Personnel, Public Grievances

& Pensions, Deptt. of Personnel & Training, New Delhi- for%ammn°&

" 77— ready reference and guidance if any.

Yours faithfully;
~

( N.C. MISRA )
DEPUTY SECRETARY TO THE GOVT, OF ASSAM,
Q PERSONNEL (A ) DEPARTMENT
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No.22012/77/2004-A1S(D) . FICE
Government of India | P 029 = |

Ministry of Personnel, Public Grievances & Pensmnwsm; 217,_/ §/05

Rl

Department of Personnel & Training

To

Sh. Arunesh DebRay  .\sviim - M

Sr. Central Govt. Standingﬂjéagap g‘:\ :%:7“* o)

Guwahati High Court, rornEcEssary

Hengrabari Housing Colony, L
'LIG 3 (Top Floor), is:

Guwahati — 781006, ‘ Cas/ = .

Subject : OA No. 156/2004 filed by Sh Nurul Haque Vs. Umon of India &
Others in the CAT, Guwahati Bench—Reg. .

Sir,

1 am directed to the above subject and to forward herewith one copy
of the reply affidavit duly sworn and signed for being filed before the CAT,
Guwahati Benich. Three spare copies of the reply affidavit are also enclosed.

It is requested that the reply affidavit may kindly be filed and this -
Department be kept mformed of the developments of the case from time to
time.

Yours faithfuily,

(\6\/ ’ . ' ot
g | : (Jagan Lal)
@ ?/‘71(’ ' ‘Under Secretary to the Government of India

Copy along W1th a copy of the reply afﬁdawt forwarded for mformatlon to :

Mhe Chief Secretary, Govt. of Assam Dispur.

2. The Secretary, Union Public Service Commission, Dholpur House

New Delhi. — x/ |
Y -
& Sccfﬁ‘-ag . ;
e ¢ the (‘fﬁ'\w\j( l'/\.c.d'r\m ) (Jagan Lal)
© e sob Under Secretary to the Government of India

:®Ap
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ORIGINAL APPLICATION NO 156 ‘

SRI NURUL HAQUE . ... APPLICANT
VERSUS

UNION OF INDIA & OTHERS ... RESPONDENTS

'REPLY AFFIDAVIT ON BEHALF OF RESPONDENT NO. 1

MOST RESPECTFULLY SHOWETH :

I, Jagan Lal-,- S/o late Sh. Mange Ram, wérking as Under Secretary in
the Department of Personnel and Training, Government of India, North
Block, New Delhi, am conversant with the facts of the case and competent &

authorised to file this written statement on behalf of respondent No. 1.

2. That I have read the copy of the O.A. filed by the applicant herein and
~ have understood the contents therein. 1 hercby deny the contentions made

therein, unless the same are expressly and specnf cally admitted by me

herem

3. That before replying to the contentions of the applicant in the O.A. the -
answering respondent craves-leave of this Hon'ble Tribunal to make the

- following preliminary submissions.

4. That the process for appointment of State Civil Service officers to the
-Indian  Administrative Service under Indian Administrative Service
(Appointment by Promotion) Regulations, 1955 is initiated by the State
Government with determination of year-wise vacancies. Once the vacancies
are determined, the State Government is required to make available the
relevant service records of eligible State Civil Service officers who fall

within the zone of consideration to the Union Public Service Commission.
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’\.-f The Commission convenes a meeting of the Selection Committee. The role
of Unioriof India in finalizing the selection is restricted to the functional -
requirement of nominating two Joint Secretary level officers as its
representatives.  After the Select List is approved by the Union Public
Service Commission, only thereafter the appointments of those State Civil
Service ofﬁcers who are included 'unconditiona_lly in the Select List are

notified by Government of India.

5. That Parliament in accordance with Article 309 of the Constitution of
India read with Article 312 of the Constitution of India has enacted the All
India Services Act, 1951 for the purposes of regulating the recruitment and
conditions of the service of persons belonging to the Indian Administrative

Service and the Indian Police Service.

6.  Under the All India Services Act 1951, more paiticulariy section 3 of
the said Act, the Central Government is empowered to make rules to
regulate the recruitment and conditions of the service of persons appointed
to the Indian Administrative Service. The relevant provisions of section 3
read as under :-

" 3(1) The Central Government may, after consultation with the
Governments of the State concerned, (including the State of Jammu &
Kashmir) (and by notification in the Official Gazette) make Rules for
the Regulation of recmifment and conditions of service of persons

appointed to an All-India Service.................. "

7. In pursuance of Section 3(1) of the All India Services Act, 1951 the
Central Government has framed the following rules relevant for the purposes
of the present OA :- |
a) The Indian Administrative Service (Recruitment) Rules, 1954
(hereinafter referred to in short as the Recruitment Rules)
b) The Indian Administrative Service (Appointment by Promotion) |
Regulatioiis, 1955 (hereinafter referred to in short as Promotion

Regulations).
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¢)  The Indian Administrative Service (Appointment by Selection)

Regulations, 1997 (hereinafter referred to as Selection

Regulations).

8. A person is recruited to the Indian Admlmstratlve Service under Rule
4 of the Recruitment Rules by one of the three sources given hereinbelow :-
a) through competltlve examination (i.e. direct recruitment);
b) by promotion of substantive member belonging to the State C1v11
Service, or ‘
) by selection of officers who hold in a substantive capacity gazetted
posts in connection with the affairs of the State and belong to the

services other than State C1V11 Service.

9. That the Ministry of Personnel, Public Grievances and Pensions,
‘Depaxtment of Personnel and Training in the Government of India
administers the provisions contained in the Indian Administrative Service
(Appointment by Promotion) Regulations, 1955 (hereinafter called the
"Promotion Regulations") and is, therefore, concerned with the application
in the matter of recruitment to the Civil ‘Service from amongst State Civil
Service officers and interpretation of ahy of the statutory provisions laid
down in the said'Reg,ulations as the cadre controlling authority in respect of

the Indian Administrative Service.

10. It is submltted that the State Govemment and the Umon Public
Service Commission are primarily concerned with reference to case for
consideration of the applicant for promotion to the IAS. The suitable State
Civil Service officers who are included in the Select List are eligible for

“appomtment to the 1IAS as per provisions of the IAS (Appointment by
Promotlon) Regulatlons 1955

11. In the process of preparation of the Select List by the UPSC, the
answering Respondent, as Cadre Controlling Authority in respect of the
Indian Administrative Service, is concerned with determination of vacancies
and nomination of two officers not below the rank of Joint Secretary as

members of the Selection Committee and thereafter i in making appointments

Cé\



v _' of the officers included in the Select List to the IAS subject to and in

accordance with the provisions contained in Regulation 9 of the Promotion

Regulations.

12.  That the process of preparation of the Select List for vacancies already
determined begins with the list of names of State Civil Service Officers
‘being forwarded by the State Government to the ComAmission fbr
consideration by the Selection Committee. The Select . List prepared by the
Committee is forwarded by the State Government to the Commission
alongwith its observations on the recommc;,ndations of the Committee. The
obsérvations of the Central Government are also forwardéd to the
Commissibn thereon and the final approval to the Select List is conveyed by

the Commission to the Central Government. Thereafter on receipt of Select

List, appointments are considered by the Central Government from the

Select List on receipt of unconditional willingness for appointment to the

IAS from the officers included in the Select List, accompanied with a
declaration of marital status and also consent for termination of lien in the

State Civil Service in the event of substantive appointment to the IAS.

13.  As regards contentions of the applicant for appointment to IAS '

~ consequent upon the inclusion of his name in the Select List of 2002, it is
submitted that while issuing Notification No. 14015/06/2003-A1S(I) dated
25" May, 2004 of the Select List as approved by the Union .Public Service
Commission, it was made clear that the applica‘nf cannot be appointed as he
had retired from State Civil Service on 29" February, 2004. This is keeping
in view the statutory provisions of Regulation 9(1) of the IAS (Appointment
by Promotion) Regulations, 1'955, which clearly stipulates that only the
willing Select List officers who are members of the State Civil Service are to
be appointed to IAS. Hence, a retired State Civil Service officer who is no

more a member of such service cannot be appointed to IAS.

14. It 1s further submitted that retirement of a State Civil Service
officer from the State Service results in severance of all jural connections
between himself and the concerned State Government and, therefore, he

‘becomes ineligible to be appointed to the IAS by promotion.



15. As regards approval of the Select Lisf, the role of the answering
respondent is limited to determination of year wise vacancies and in the
event of Union Public Service Commission fixing a meeting of the Selection
Committee, nominating two officers of the level of Joint Secretary to the
Government of India as members of the Selection Committee to représent
the Department. In this case the Select List was finally épproved by the
Union Public Service Commission on 28" April, 2004. ‘When the occasion
for the answering respondent for appointmentf of the applicant to IAS, after
approval of the Select List by the Commission arose on 28.04.2004, the
applicant had already retired from SCS and thus was not eligible for
appointmént to IAS under Regulation 9(1) of the IAS (Appointment by
Promotion) Regulations, 1955.

PARA-WISE REPLY
Paras1-3 : Nocomments.
Para 4.1 . Nd comments.
Paras 4.2 - : Concerns Respondent No. 2 and hence no comments..
45 | K
Para 4.6 . Concerns Respondent No. 2 & 3, hence no comménfs.
Para 4.7 . Being matter of record, require no comments.
Para4.8 . Concerns Respondents No. 2 & 3, hence ﬁo comments;
Para 4.9 : Admitted. It is submitted that the applicant was included in

the Select List of 2002 and figured at SI. No. 2 of the Select
- List of 2002. Further his name was included in the Select
List provisionally by the Union Public Service Commission

subject to grant of integrity certificate byl the State

Government. It is further submitted that after approval of

the Select List by the Commission on 28.04.2004, the
applicant ceased to be a member of the State Civil Service
and hence was not eligible for appointment to IAS.

Paras 4.10 : Concerns Respondent No. .Zand hence no comments.

&4.11
Para4.12  : Not admitted. The consideration of an eligible State Civil

76

%



Para 4.13

Para 4.14

Para 4.15

Paras 4.16 :

& 4.17

—6— _ 82 ~

Service officer for promotion to IAS is a fundamental right
whereas the appointment is not. The promotion of the SCS
officers to IAS is governed by the statutory provisions of
the TAS (Appointment by Promotion) Regulations, 1955
which provide that the appointment of a State Civil Service
officer who is included in the Select List provisionally can
be made only if his name is made unconditional by the
Union Public Service Commission during the validity
period of Select List. The épplicant ceased to be a member
of the SCS on the date of approval of the Select List by the
Commission on 28.04.2004 and thus otherwise also became
ineligible for appointment to IAS, apart from his name
remaining conditional in the Select List.

Not admitted. Only those SCS officers who are included in
the Select List unconditionally can be appointed to IAS
under the statutory Promotion Regulations.

Not admitted. The applicant’s name was not made
unconditional in the Select List of the earlier year during
the validity period of the Select List, therefore, he was not
appointed to the JAS. The fact of exonerating him of the
charge by the State Govt. in a disciplinary case cannot be a
ground for giving him promotion prior to the date of
éxonerating him of the charge.

Not admitted. Regulation 9(1) of the IAS (Appointment by
Promotion) Regulations, 1955 enjoins upon the authorities
to appoint only a member of the SCS who had been
included in the Select List unconditionally. The Select List
for the year 2002 was approved by the Commission on
28.04.2004 and when the occasion for applicant’s
appointment to the IAS arose, he ceased to be a member of
the State Civil Service and thus became ineligible for

appointment to IAS under statutory regulations.

Not admitted. The process of preparing the Select List

starts from a proposal from the State Government to

determine the vacancies and thereafter the State Govt. are

;l? -
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Publip Service Commission, who fix up the date of the
Selection Committee Meeting. On receipt of observations
of the State Govt. and that of the Central Govt. on the
minutes of the rneeting of the Selection Committee, the
Select List if ﬁnally approved by the Commission. In this
case, the Select List was finally approved by the Union

Public Service Commission on 28.04.2004, by that time the-

apphcant had retired from, SCS. It is further submitted that
this statutory provision of the Promotxon Regulatlons is

" uniformly followed in respect of all IAS cadres of the
States. : ‘

Para4.18 : Not admitted. As per regulation 5(3) of the IAS
(Appointment by Promotion) Regulations, 1955 the
members of the State Civil Service Who have attained the
age of 54 years on the first day of January for which the
Select List is prepared are not eligible for consxderatlon for
promotion to IAS. Therefore, to say that because of the
retirement age of IAS being 60 yeafs, the applicant would
have been appointed to IAS is not cofrect and it goes
against ‘the. statutory provisions of the Promotion
Regulations. '

Para4.19 : No comments.

GROUNDS FOR RELIEF WITH LEGAL PROVISIONS :

Paras 5.1 & : Not admitted. The answering respondent has issued

5.2 Notiﬁcations' dated 25™ May, 2004 strictly in accordance
with the IAS (Appointment by Promotion) Regulations,
1955.

Paras 53& - Not admitted. After his retirement from SCS on attaining

54 . the age of superannuntion, the applicant apart from being
included in the Select List conditionally, ceased to be the
member of the State Civil Service and there was no jural

relation between himself and the State Government. Thus,

required to make available the relevant records to the Union
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 he became ineligible for appointment to IAS.

Para 5.5 ;- It 1s submitted that the feply_ing respondent has issued
| orders strictly in ac‘cordanée'with the statutory provisions
of the IAS (Appointment by‘Pr‘omo.tion) Regulations, 1955.

Para6-12  :. No comments.

In the light of the»reply.to the above pafas, it is submitted that the -

applicant was included in the Select List coﬁditionally, subject to grant of

integrity certificate by the State Government and in the meantime when the

- occasion for appointment of the applicéﬁt to IAS after approval of the Select

List by the Union Public Service Commission on 28.4.2004 arose, he ceased

to be a member of the State Civil Service after his retirement on

_superannuation on 29.02.2004. The abplicant thus became ineligible for

rappcf)intment to IAS in terms of Regulatioﬁ 9(1) of the IAS (Appointment by

Promotion) Reguiations, 1955. The question of his appointment to the IAS,

 therefore,does not arise. The application is devoid of merit and hence is

liable to be rejected. It is prayed acéordingly. . n X
_ ' (JAG :
- Uader Semanl, DEPONENT

Paptt. of Personnel &
Gavh, of ladia .

VERIFICATION

I, Jagan Lal, S/o late Sh. Mange Ram, do hereby declare ‘that the
contents of the ab_ove Written Statement are believed by me to be true based
on the records of the case. No part of it is false and nothing has been

concealed therein.

. FOR AND ON BEHALF OF RESPONDENT NO. 1

: ( A'GA;Z LAR
Dated : Uzlxder Secreta,
_ Lapty, of Parsonnel rg Trg.

Govt, of india -

I3

Plaée :

DEPONENT

(Advocate)
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