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The case is adjourned to 2495 
for hearing. 

Member (A) 
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24.8.2004 present; The Hon'bla rp.C.val, 
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09.06.2005 	Judgment cielivcred in open Court, 

kept in separate sheets. The application 

Is dispoec of in terms of the order. 
No order as to costa. 

0 

y -. 

Menber 	
/ 	

Vice-Ciairmn 

rib 

I 

I 
/ 

0,  

/ 

• 	 I 
I 
I 
I 

I 
t 
1t / 

I 



- 7) 

Ntes0 Th — - 

- I, 	.••- 

4 	•• 

• --- Is 

I. 

I • - 1: 

• 	••. 

j 
\ 

p 

4 

1 

II 

• 	---- • 
-• .•.• I •• .• 

L 



I /Y' 
I:. 
Li 

 

CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH 

 

Original Application No. 136 of 2004. 

Date of Order : This the 	day of June, 2005. 

THE HON'BLE MRJUSTICE G.SIVARA4AN, VICE CHAIRMAN 
THE I-1ONBLE MR K.V.PRAHLADAN, ADMINISTRATIVE MEMBER 

riTusarKafltjPauh 
Assistant Accounts Officer, 
Office of the Executive Engineer, 
Central Water Commission, 	- 
Middle Brahmaputra Division, 
CWC Complex, Behind Adabari Bus Stand, 
P.O. Gauhati University, 
Guwahati-781014, Assam. 	 ... Applicant 

By Mvocate Sri M. Chanda 

- Versus- 

Un ion  of India, 
represented by the Secretary to the 
Government of India, Department of Expenditure, 
Ministry of Finance, New Delhi. 

The Controller General of Accounts, 
Ministry of Finance, Department of Expenditure, 
Lok Nayak Bhawan, New Delhi. 

The Controller of Accounts, 
Ministry of Water Resources, 
Shastri Bhawan, New Delhi-110001. 

The Chairman, 
• Central Water Commission, 

Govt. of India, 
SewaBhawan, 
R.K.Puram, New Delhi - 110066. 

The Under Secretary, Estt. IV 
Government of India, 
Central Water Commission, 
303, Sewa Bhawan, 
R.K.Puram, 
New Delhi - 110066. 

-6. 	The Executive Engineer, 
Government of India, 
Central Water Commission, 
Middle Brahmaputra Division, 
CWC Complex, Behind Adabari Bus Stand, 
P.O. Gauhati University, 
Guwahati - 781014, Assam. 

By Miss Usha Das, AddI. C.G.S.0 

Respondents, 



2 

ORDER 

SIVARATANI.(V.C) 

The applicant is working as Assistant Accounts Officer in the 

office of the Executive Engineer, Central Water Commission, Middle 

Brahmaputra Division at Guwahati. He has filed this application being 

aggrieved by orders dated 13.5.2004 and 18.5.2004 issued by the 

Under Secretary, Government of India and by the Executive Engineer 

who are respondents No.5 and 6 respectively. The applicant was 

getting Special Duty Allowance (SDA for short) pursuant to the orders 

pas!ed by this Tribunal in the orders dated 12.5.1989 in 

G.C.No.105/1987 and as per order dated 2.11.2000 in O.A.7/1 999. The 

payment of SDA was again discontinued as per the impugned 

proceedings dated 13.5.2004 followed by 18.5.2004 (Annexures 6 and 

7 respectively). These two orders are impugned in this application. 

The applicant also seeks for a declaration that the payment of SDA in 

terms of various Government orders and also in terms of judgments 

and orders passed in G.C.105187 and O.A.7199 (inter parties). 

The respondents have filed their written statement referring to 

various Government orders in the matter of grant of SDA and the 

decisions of the Supreme Court and of this Tribunal where it is stated 

that only those employees irrespective of their Grades in A, B, C & D, 

who fulfilled the criteria underlined in the concerned Government 

orders are entitled to get SDA. It is also stated that the amount paid 

to the ineligible employees upto 5.10.2001 would be waived and 

payment made thereafter would be recovered, as observed by the 

Supreme Court. 

It is stated that the applicant is a local resident of the defined 

area of the North Eastern region, that the applicant was appointed 

initially in the North Eastern Region and he has continued to work in 



V 
the N.E. Region without any transfer to outside the said Region and 

hence the applicant is not entitled to grant of. SDA and the amount so 

far paid is liable to be recovered. On the question of inter party 

judgment pleaded by the applicant it is stated that in view of the 

subsequent Government orders in implementation of the decision of 

the Supreme Court, the applIcant is not entitled to grant of SDA after 

the said Government orders and that the principle of estopel and the 

finality of judgment in such circumstances would not apply. 

4. We have considered the rival submissions on the question of 

admissibility of SDA. There are a number of Government orders and 

also decisions of this Tribunal and of the Supreme Court on this issue. 

True that in the case of the applicant there are two decisions of this 

Tribunal, one rendered on 12.5.1989 and the other rendered on 

2.11.2000 in G.C.105/87 and O.A.7/99 (Annexures 2 and 4 

respectively). The said decisions, it must be noted, were, rendered 

with reference to the Government orders as it obtained at that time. 

Subsequently the Supreme Court had spoken on the question of 

admissibility of SDA and the Government itself had issued various 

Government orders and the last being one issued on 29.5.2002. This 

Bench had considered the question of admissibility of SDA in a batch 

of cases O.A.No.170/99 and connected cases and rendered judgment 

on 31.5.2005 after elaborately considering all the relevant 

Government orders and the decisions of the Supreme Court. The legal 

position was summarized thus in para 52 and 53 of the said judgment 

"52. The position as it obtained on 5.10.2001 by 
virtue of the Supreme Court decisions and the 
Government orders can be summarized thus: 

Special Duty Allowance is admissible to 
Central Government employees having All India 
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Transfer liability on posting to North-Eastern Region 
from outside the region. By virtue of the Cabinet 
clarification mentioned earlier, an employee 
belonging to North Eastern Region and 
subsequently posted to outside N.E. Region if he is 
retransferred to N.E. Region he will also be entitled 
to grant of SDA provided he is also having 
promotional avenues based on a common All India 
seniority and All India Transfer liability. This will be 
the position in the case of residents of North Eastern 
Region originally recruited from outside the region 
and later transferred to North Eastern Region by 
virtue of the All India Transfer Uability provided the 
promotions are also based on an All India Common 
Seniority. 

53. Further, payment of SDA, if any made to 
ineligible persons till 5.10.2001 will be waived." 

Here it must be noted that the Office Memorandum 

F.No.1 1 (5)97-E 11(B) dated 29.5.2002 was also considered. It would 

appear from the averments in the written statement that the applicant 

was initially posted in the North Eastern Region and continued as 

such till date. The applicant also belongs to this Region. The case of 

the applicant in such circumstances would not fall within the 

governing principle stated in para 52 of the common judgment 

extracted above. However, the payment of SDA made till 5.10.2001 

cannot be recovered as noted in para 53 of the common judgment. 

Now the contention of the applicant is that question of 

entitlement of SDA was considered by this Bench in the two decisions 

mentioned above and decided in their favour. As already noted that 

those decisions were rendered with reference to the Government 

orders as it obtained then. There cannot be any dispute that the 

question of grant of SDA is a matter of Government policy. If the 

Government modified the earlier Government orders revising the 

criteria for grant of SDA there cannot be any doubt that the modified 

criteria would govern prospectively in the matter of grant of SDA. For 

applying such modified criteria issued by the Government 

IN 0 
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subequentlY the decision rendered in the matter prior to such 

Government order will not in any way stand in the way of doing so. 

The decisions of this Tribunal admittedly are of the year 1989 and 

2000. The Government order dated 29.5.2002 and the common 

judgment in O.A.170/1999 and connected cases decided on the basis 

of the said Government orders would govern the field. The decision of 

this Tribunal rendered on 2 3.5.2003 in a batch of O.As (O.A. 249, 316, 

342 and 367 of 2002) were with reference to the Government order 

dted 29,5.2002 and declined to grant relief by way of grant of SDA to 

siilarly situated persons. However, the said judgment directs the 

rspondents not to recover the SDA already paid. The present case, as 

aready noted, pursuant to the directions issued by this Tribunal in the 

earlier mentioned two O.As the applicant was being paid SDA till the 

date of the impugned orders i.e. 18.5.2004. In the circumstances 

while rejecting the claim for continued grant of SDA we direct the 

respondents not to recover SDA paid to the applicant upto 18.5.2 004. 

In this view of the matter we are not elaborately discussing the 

arious decisions cited at the bar, both by the counsel for the 

pplicant and counsel for the respondents. 

O.A. is disposed of as above. No order as to costs. 

d/B 	(A) 
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IN THE CENTRAL -DMI\ISTRATIVE TRIBUNAL 

GTJWAHATI BENCH: GUWAHATI 

O.A. No. 136/2004 

Shri Tusar Kanti PauL 
----- ppIicant. 

-Ys- 

H 	
Union of India & Ors. 	

Rspondent,s. 

In the matter of: 

Rejoinder submitted by the applicant against the 

written statement submitted by the respondents. 

The humble applicant ahovenamed most respectfully begs to state as follows: - 

That with regard to the statement made in paragraphs 3 (a) to 3 (o), the applicant 

begs to say that the case of the applicant is quite different and the subsequent 

judinent of the Honble Supreme Court i.e. Vijaykumars ase decided on 

20.09.1994 and the other cases refened by the respondents in paragraph 3 of the 

written statement has no relevancy in the instant case of the applicant. It is a case 

where no appeal preferred by the respondents Union of India against the judgment 

and order dated 12.05.1989 passed in O.A. No. 105:87.  vkiiere the present 

applicant was also one of the applicant and by 'rtue of the said judgment of the 

learned Tribunal applicant has been declared entitled for payment of Special Dut 

Allowance in terms of the vIemorandum dated 14.12.1983 of the Govt. of India. 

Minist,y of Finance. But the respondents. Union of India did not prefer any 

appeal or Special Leave Petition against the said iudment in the appropnate 



forum and as such the said judgment dated 12.05.1989 passed by the learned 

Tribunal has attained finality, therefore, the brief fact narrated in the written 

statement is not relevant in the instant case of the applicant. 

That with-regard to the statement made in paraaphs 4, 6, 7, 8, 9 anc, 10 the 

applicant cateizodlcalfflv denies the statements made 1w the respondents and further 

begs to say that similar contention has been raised by the respondents in C). A. No. 

107'1999 decitkd on 19.12.2000. O.A. No. 7i1999 decided on 0-111.2000 as well 

as (-).A No. 29/2003 and O.A. No. 124'2003 decided on 14.05,2004, but the 

learned Triininal rejected all those similar contention of the respondents Union of 

India. Therefore. the case of the present applicant is squarely covered in view of 

the above judgtnent passed by this learned Tribunal. Moreover, judgment dated 

17.02.1999 passed in O.A. No. 103.1996 has already answered the issue involved 

in the instant case. 

3. 	That with regard to the statements made in paraaph 11. 12 and 13 it is 

respectfully submitted That similar issue has been decided by the Hoiihl 

Supreme Court in V. S. Charati -Vs- Hussein Nhanu Jamadar (DEAD) BY LRS.. 

reported in (1999) 1 SCC 273. Therefore, question of constitution of Larger 

Bench does not at all arise. It is further submitted that when judgment passed by a 

competent level of law and if the same is not carried in appeal, the sanle renlain 

binding between the parties and if a law subsequently laid down by the Honble 

Supreme Court on the same issue that will not affect the judgment rendered 

earlier by the subordinate Court, more so when it attained fmalit. 

in the facts and circumsrances stared above the original application 

deserves to he allowed with cost. 



\ERIFICATION 

L Sri Tushar Kanti Paul, aged about 48 years, working as Assistant 

Accounts Officei office of the Executive Enneer, CWC Middle 

3hamiriaputia D1iSLOfl C \ C (omp1e Eehmd Adiban tius Stprid, (suvaati-

14 do hereb erift that the statements made in Paragraph I to 3 of the rejorndei 

e true to ni kiiovledge dud I ha e ro ppressed an 	n ri Liedi fact 

L\nd I sign this verifIcation on this the _____day of March, 2005. 
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IN THE CEN RAL 	j1TIYE TRIBUNAL 

GUWAHATI BENCH: GUWAHATI 

0 	No 	 /2004 

Sri Tusar Kanti Paul 

-Vs- 

Union of India & Ors. 

14.12.83" Govt.. of 	India, 	Department 	of 	Expenditure, 

Ministry of Finance, issued an 0. M. granted 

certain benefits to the Central Government 

Civilian employees  torking in the North Eastern 

region with all India transfer liability. 

(Annexurel) 

12.5.89- Applicant along w i t h other's approached 	this 

Hon'bl'é Tribunal being aggrieved by the decision 

of the repondents for non payment of Special Duty 

AlloNance through G.C. No. 105/87 and the said 

G.C. was disposed of on 125.89 declaring that the 

applica nts of he said G . C. are entitled to draw 

Special Duty Alio'tance. (Annexure--2) 

09.10.89- That the entitlement of,  Special Duty Allowance so 

far the present applicant'is concerned was further 

confirmed by the Principal Accounts Officer, 

Ministry of Steel and Mines, through its letter 

dated 9.101989 (Arinexure-3) 

1805.89- Applicant was transferred and posted from the 

office of the GS. I, Shillong tothe Regional Pay 

and Accounts Office (NH), Ministry of Surface 

'Transport, Govt. of India 



2L01.96- Govt. of India issued O.M; the applicant fulfils 

all criteria laid down in the said O.M. 
(nnexure-9) 

2101.00- Applicant was transferred and posted at o•ce of 

the Executive Engineer, CWC, Middle 8rahammaputra 

Division, Guwahati, where he is serving till date. 

02.11.00- That under the similar circumstances this Hon'ble 

Tribunal in O.A. No, 7 of 99 passed its order on 

• 2.11.2000 in favour of that applicant declaring 

that he is entitled to draw Special Duty Allowance 

and also directed those respondents to continue to 

pay SDA to that applicant. (Annexure-4) 

29.05.02- Govt. of India issued an O.M, which has no bearing 

in the instant case of the appiicant.(Annexure10) 

0309.02- Respondents have continued to pay SDA to the 

applicant, which would be evident from the letter 

dated 03.09,02. (Annexure'5) 

1305.04- Under Secretary, Govt. of India issued the 

impugned letter dated 13.05.04, whereby he 

directed the Executive Engineer, CNC for stoppage 

of SDA to the applicant. (Annexure'6) 

18405.04- Executive Engineer vide his impugned order dated 

13.05.04 stopped payment of SDA to the applicant 

IAIe,f. 13.05.04. (Annexure-7) 

14.05.04 This Hon'ble Tribunal passed its Order in O.A. No. 

124/03 in favour of similarly situated applicant 

direóting to continue payment of SDA. (Annexure-8) 

Hence this Original Application before 

this Hon'ble Tribunal. 

PRAY ERS 

L 



Under the facts and circumstances stated above, the 

applicant humbly prays  that Your Lordships be pleased 

to grant the folloiing relief(s): 

That the impugned orders issued under letter,  No. 

51011/2/2004 Estt. IV dated •1305.2004 (nnexure''-6) and 

letter No ,MBD/Gau/Estt'33/O4/2899"2905 dated 18052004 

(nnexure'- 7), be set aside and quashed. 

That the Hon'ble Tribunal be pleased to declare that 

the applicant is entitled to payment  of Special Duty 

'ilowance in terms of O.M. dated 14. 121983, 1.12.1996,  

220798, and i nte rrns of Judgment and order dated 

:2,05.1989 passed in G.C. No. 105/87 and also in terms 

• 

	

	of ,udqment and order dated 02.11.2000 passed in O.A.  

No, 7 of 1999 (Sri Tushar Kanti Paul Vs. U.O.I. & 

• 	Ors.). 

That the Hon'ble Tribunal be pleased to direct t h e. 

respondents to continue to pay Special Duty Allowance 

• to the applicant i nterms of the Judgment and order 

dated 12,05.1989 passed in G.C. No. 105 of 1987 wih 

immediate ef ..ect from the dte of its discontinuation 

i.e. with effect from 13.05,2004 with arrear monetary 

• 	benefits. 

Any other relief(s) to which the applicant is entitled 

as the Hon'hle Tribunal may deem fit and proper. 

5 	Costs of the application. 

During pendency of this application, the applicant 

prays for the follo','jing reli ... 

1. 	That the Hon'ble Tribunal be pleased to  stay the 

• 	operation of the impugned order dated 18.05.2004 

(Annexure7) and further be pleased to direct the 

• 	respondents to pay SDA to the applicant in terms of the 

• 	judgment and order dated 12.5.1989 and 02.11,2000 

passed G.C. No. 105/87 and O.A. No.7/99 respectively. 

/ 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL• 

GUWAHATI BENCH: GUWAHATI 

(An Application under Section 19 of the Administrative 

Tribunals Act, 1985) 

Title of the case 
	 0. A. No.___ 	/2004 

Sri Tusar Kanti Paul 
	

A pp 1 i cant 

Versus 

Union of I nd is & 0th e r s 
	

Respondents. 

nnexure 
No.  

Particulars Page No, 

Application 1 	1.8 

2 Verification 19 

3 1 Extract of 0M dated 141283 

4 2 Judgment 	and 	order 	dated 

12,5,1989 in 0,A No105/87 
23- . 

5 3 Copy of letter dated 9,1089 

$ 1 Copy 	of 	,judgment 	date 

02.11.20 
Ilfl9 

30-732- 

33-3 
7 5 ~ Copy of the letter dtd 030902 

8 6 1 copy 	of 	impugned 	letter 	dated 

130504 

- 

9 7 Copy 	of 	impugned 	order 	dated 

180504. 

10 8 Copy of judgment date 14,0504 

11 9 Copy of 	the 0.,M dated 12,0196. 

12 10 Copy of OM dated 29.52002 

Fjled by 

L2w 
0ate: 6 3.M -t 
	 Advocate 



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH: GUWAHATI 

(An Application under Section 19 of the Administrative 

Tribunals Act, 1985) 

0. A. No 	 /2004 

BETWEE1. 

Sri Tusar Kanti Paul, 

5/0-  Sri Amulya Chandra Paul 

Assistant Accounts Officer, 

Office :of the Executive Engineer 

Central Water Commission 

Middle Brahammaputra Division, 

CWC, Cbmpiex, Behind Adabari Bus Stand.. 

P..O.. -Gauhd .ti University.. 

Guwahai -  781014, Assam. 
- .Applicant 

mzfllbm 

1. 	Te Union of India, 

Represented by the Secretary to the 

Government of 	India. 	Department of 	Expenditure, 

Ministry of Finance, New Delhi. 

2.. 	The Controller General of Accounts 

Ministry of Finance, Department of Expenditure.. 

Lok Nayak Bhawan, New Delhi.. 

The Controller of Accounts, 

Minstry of Water Resources, 

Shastri Bhawan, New Delhi- 110001.. 

The Chairman 

Central Water Commission, 

Govt.. of India, 

Sewa Bhawan, 

R.K. Puram, New Delhi- 110 066.. 

ka2 P 
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19) 

5 	The Under Secretary, Estt, IV 

Government of India, 

Central Water Commission, 

303, Seta Bhaan, 

R K , Pu ram 

New Delhi 110066 

6. 	The Executive Eno .ineer, 

Government of India 

Central Water Commission 

Middle Brahammaputra Division 3  

CWC, Complex 3  Behind Adabari Bus Stand. 

pO'Gauhat5 University.  

Gujahati 781014, Assam. 
Respondents 

DETAILS OF THE APPLICATION 

i. 	Particulars of order(s) against which this apolication 

is made. 

This application is made against the impugned Office 

order bearing letter No. MBD/Gau/Estt'33/04/2899290S 

dated 18,05,2004, issued by the Executive Engineer, 

Central Water Commission, Middle B rahammapu bra 

Division, Guaha .bi, Nhereby discontinuation of Special 

Duty Allowance has been made in total disregard to the 

judgment and order dated 12,05,1989 passed in G.C. No. 

105/87 as well as judgment order,  dated 02,11,2000 

oassed in O.A. No. 7/99 that too jithout provicing any 



4. 	. 	 3 

reasonable opportunity or without issuing any show 

cause notice to the applicant and praying f o r a 

direction to the respondents to continue to pay Special 

Duty allowance to the applicant in terms of the 

judgment and order dated 1205. 1989 passed in G . C. No. 

.105/87 as well as judgment and order dated 02112000 

passed in O.A. No, 7 of 1999. 

The applicant declares that the subject matter of this 

application is well within the jurisdict:ion of this 

Hon'ble Tribunal. 

3. 	Limitation 

The applicant further declares that this applic ...on is 

filed withi nt he limite .Lion prescribed under section"21 

of the Adiiiinistrative Tribunals Act, 1985. 

4.1. That the applicant is a citizen of India and as such he 

Is entitled to all the rights, protections and 

privileges as guaranteed under the Constitution of 

India. 

42 That the applicant is presently serving as Assistant. 

Accounts Off icer in the office of t h e Executive 

Engineer, Central Nater Commission, Middle 

Brahammaputra Division, Guwahati, Assam. 
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T 1'hat the applicant while serving in the office of the 

ray and Accounts Office (in short PAO), Geological 

•€3urvey of India, Shillong, Government of India, 

rinist.ry of Finance, Department of Expenditure, issued 

in Office Memorandum under letter No. 20014/3/EsttIV 

ated 14.12,1983 granting certain improvements and 

facilities to the Central Government Civilian Employees 

servinq in the North Eastern Region, As per the said 

Jffice Memorandum, the Special (Duty) Aiioiance (in 

short SDA) has been granted to the civilian employees 

of the Central Government who are saddled with All 

India Transfer Liability. The relevant portion of the 

O,M. dated 14121983 is quoted below: 

The need for attracting and retaining the 

services of competent office rs for service in the 

North Eastern Region comprising the States of 

Assam, Meqhalaya, Manipur, and Tripura and the 

Union Territories, of Arunachal Pradesh and Mizoram 

has been engaging the attention of the Government 

for some time. The Government has appointed a 

Committee under the 	Chai rmanship of 	Secretary, 

Department of Personnel 	and Administrative 

Reforms, to review the existing allowances and 

facilities admissible to the various categories of 

civilian Central Government employees serving in 

the region and to suggest suitable improvements 

The recommendations of the Committee have been 

carefully considered by the Government and the 

president is now pleased to decide as follows: 
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(iii) 	Special Duty Allowance 

Central Government civilian employees who have All 

India transfer liability will he granted Special 

(Duty) Allowance at the rate of 25 percent of 

basic pay SLJb.lect to a ceiling of Rs. 400/ per -

month on posting to any station in the North 

Eastern Region. Such of those employees who are 

exempt from payment  of income tax will however, 

not be eligible in addition to any special pay 

and/or Deputation (Duty) Allowance already being 

drawn subject to the condi tion that the total of 

such Special (Duty) Allowance will not exceed Rs 

400/- PM. Special Allowances like Special 

Compensatory (Remote Locality) allowance, 

Construction Allowance and Project Allowance will 

be dawn separately. 

After the issuance of the aforesaid Office 

1 Memorandum the applicant along with other employees of 
the office of the Pay and Accounts, Geological Survey 

of India, Shillong approached the competent authority 

for grant of the said SDA. However the same was denied 

to the applicant as well as to the other employees of 

the office of the Pay and Accounts GS..I Shillong 

Being highly aggrieved by the decision of non payment. 

of SDA the present applicant alongwith other employees 

of the Pay and Accounts Office, Shillong had filed an 

Original Application under Section 19 ofthe 

1 



Administrative Tribunals Act. 1985 before the Hon'ble 

Central Administrative Tribunal Guwahati Bench and the 

same was reaistered as G.0 No, 105/87 (Sri R. Dutta 

Choudhury & Ors, Vs. U.O, I & Or). The respondents 

duly contested the said Original Application However 3  

finally the said Original Application was decided on 

12,05.1989 in favour of the applicants. 

A copy of Extract of the O.M. dated 14.12.1983 and 

a copy of the ,judqment and order dated 12.5.1989 

passed in G.C. No. 105/87 are annexed hereto and 

marked as Annexure-1 and 2. 

44 That pursuant to the said judgment and order dated 

12.5.89 passed by the Guwahati Bench where the present 

applicant was one of the applicants out of the 12 

applicants of Pay and Accounts Office, GSI, Shillong. 

The said decisi on of the Hon'hle Tribunal was accepted 

and implemented by the respondents and in compliance of 

the aforesaid judgment and order the applicant was 

allowed to draw SDA. It is pertinent to mention here 

that the respondents never challenged the said decision 

before the Hoifble Supreme Court at any point of time 

rather they have accepted and implemented the said 

judgment 

4.5 That the present applicant was thereafter transferred 

and posted from the office of the Pay and Accounts 

Office, GSI, Shillong to the Regional Pay Accounts 

Office (NH), Ministry of Surface Transport, Govt. of 

i/ 
12 



tndia, 	Gujahati 	on 	18.05.1989.. 	Thereafter, 	the 

applicant was transferred and posted at office of the 

4 Executive Engineer, CWC, Middle. Brahammaputra Division, 

Gujahati and started discharging his duties as 

Assistant Accounts Officer since 21..012000, and he is 

still working there as Assistant Accounts Officer.. It 

is pertinent to mention here that although the present 

applicant is posted to Central Water Commissidn, in 

fact he belongs to the Department of Expenditure, 

Government of India, Ministry of Finance under the 

office of the Controller General of accounts Mention 

has to be made also that the present applicant was a 

party in the G..0 No. 105/87 (Sri R. Dutta Choudhury & 

(Jrs, Vs. U.O.I. & Ors) and he was allojed to draw SDA 

continuously in terms of Office Memorandum dated 

14.121983, 1..12..1988, 12..01..1996 and 22.71998 issued 

by the Government of India, Ministry of Finance, 

Department of Expenditure from time to time on the 

basis of the clarifications given by the appropriate 

au thori ties 

4..6 That your applicant further begs to state that the 

,udgme.nt and order dated 125..1989 passed in G.C. No. 

:10087 (R, Dutta Choudhury & Ors Vs. (J..O..I & Ors) was 

accepted and •implemented by the responde rits. The matter 

of payment. of SDA to the applicant was taken up on the 

advise of the respondent No.2 (Controller General of 

Accounts) with the Mm, of Law, Deptt. of Legal Affairs 

(Central Agency Section) fo rf illing Special leave 

/,tj 
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)etitiofl and obtaining stay from the Supreme Court 

against CATs judgment. After examining the case the 

learned Additional Solicitor General of India advised 

that this is not a fit case for filing an SLP in the 

Supreme Court. Thereafter the validity of the judgment 

and order was never questioned at any point of time 

A copy of the letter dated 9. 10,1989 is enclosed 

hereto and marked as Annexure-3 

4.7 That mo .t surprisingly, payment of Special Duty 

Allojance paid to the applicant was stopped by the 

Regional Pay and Accounts Officer (NH), Ministry of 

Surface Tranport, Gui,ahati vide letter bearing No. 

PAO(G)/NH/1(25)9899/88B'8 89  dated 30/31,121998. Being 

aggrieved with the decision of payment of SDA the 

applicant filed an Original Application to the Hon'ble 

CAT, Gujahati Bench, which was numbered as O.A. No. 7 

of 1999. The Hon'ble CAT, Guaha .ti Bench after hearing 

the arguments advanced by the parties was pleased to 

pass its judgment on 02,11,2000 as follows: 

4. Considering all aspects of matter, I am of 

the \/1CW that since the Tribunal has already 

passed an order, which has a ....ained finality, the 

question of challenging the wisdom of that order 

by the Administration is not permissible In the 

ci rcumstances the impugned commu nication dated 

30/31,12.1998 is not binding and operative and the 

same is hereby set aside.' 

IL 



It is quite clear from the judgment and order 

dated 02.112000 that question of payment of the SDA to 

'the applicant is settled and the respondents have no 

right to discontinue payment of SDA to. the applicant 

after the judgment and order dated 02.11.2000 passed in 

O. No, 7/1999. 

A copy of judgment dated 02,11.2000 is annexed 

herewith as nnexure- eel 	
9 	 . C.vL .AJ K  

4.8 That it is stated that the respondents have cortinued 

payment of SDA to the applicant after the judgment and 

order dated 02.11.2000, which would be evident from the 

letter bearing No. MB.,/Gau/Estt'33/SDA/02/508892 dated 

03.092002 but most surprisingly the respondent no5 in 

pursuance of the Under Secretary (Estt'IV) CNC, New 

Delhi letter No. 51011/2/2004EStt"IV dated 

13.05.2004 s ..opped payment of SDA to the applicant vide 

his letter bearing No. MBD/Gau/Estt"33/04/2$99'290S 

dated 18,05.2004 with effect from 13th May. 2004 in 

total disregard to the Hon'hle Central Administrative 

Tribunal's judgment and order dated 12.05.1989 in G.C. 

No. 105/87 and Judgment and order dated 02.11.2000 in 

O.A. No.7/1999 where the present applicant was a party. 

Since the Government of India has accepted and 

implemented the judgment and order dated 12.05.1989 

therefore the impugned order dated 18.05,2004 is liable 

to be set aside and quashed. The instant case 'of the 

applicant is quite different and the same is not 

covered by the O.M. dated 29.5.2002 as such Office 
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Order dated 18.052004 is liable to be set aside and 

guashed 

copy of the letter dated 03092002, a copy of 

the order dated 13052004 and a copy of the 

impugned order dated 18052004 are enclosed 

hereto for the perusal of the Hon'ble Tribunal as 

nnexure-5 6 & 7 respectively. 

49 	That it 	is stated that 	the entitlement of Special 	Duty 

llowance, so 	f a r" 	the 	applicant 	is 	concerned, 	has 

already 	been 	settled 	by 	a judicial 	order 	passed 	by 	a 

competent court of 	law and the 	said order was 	further 

• 	 confirmed by 	the 	Principal Accounts 	Officer, 	Ministry 

of 	Steel and 	Mines, 	through 	its 	letter 	dated 	9th 

• 	 October, 1989 	Therefore, the 	impugned 	order 	dated 

l6O52004 of 	withholding the 	payment 	of 	SDA 	and 	the 

proposed order of 	recovery of 	SDA 	is 	liable 	to be set 

aside and quashed. 

4I0 That your applicant further states that respondent No5 

has no jurisdiction under,  the rule as well as under the 

law to withhold the SDA in respect oft he applicant and 

• 	 specially when entitlement of SDA to the applicant has 

been declared 	by 	the Hon'ble Tribunal 	in 	the 	judgment 

and order dated 	1205.1989 	in G.C. 	No. 	105/87 as 	well 

as 	judgment 	and 	order 	dated 02.11,2000 	in 	O.A. 	No. 

'7/1999 and 	the 	same has 	been accepted and 	
implemented 

by 	'the Govt. 	of 	India. 	The 	respondents 	are well 
	aware 

regarding the validity of the judgment and order passed 
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in G.C. No, 	105/87 as well as O.A. No, 7/1999. 

Therefore the stoppage of SDA to the present applicant 

is deliberate violation of the Hon'ble Tribunal's order 

dated 12,05.1989 and 02.11,20000 passed in G.C. No. 

10087 and 7/1999 respectively. Therefore the impugned 

order dated 18.052004 is liable, to he set aside and 

quashed 

411 That under the facts and circumstances of the instant 

case the Hon'ble Tribunal be pleased to impose a cost. 

of Rs. 25,000/ upon the respondent No.4 and 5 for,  

causing pecuniary loss and mental agony to applicant 

which lead to civil consequences due to nalafide 

intention. The impugned order dated 18.05,2004 speaks 

of arbitrariness and high handedness on the part of the 

administration. The respondents more pa rticu la rly 

respondent No. 4 and 5 are encouraging the applicant to 

take recourse to multiple legal proceeding on the same 

point which has already been decided finally by this 

Hon'hle Tribunal. Therefore the order dated 18.05.2004 

is arbi'tray, malc. ...'de, un,just and opposed to the 

settled law. 

4,12 That it is stated that under the similar circumstances 

Shri Ramjyoti Bh't tacharjee who was also a party in 

G.C. No. 105/87 along with the present applicant 

approached this Hon'bie Tribunal against the order of 

discontinuation and recovery of SDA through O.A. No. 

124/2003 (Sri Ramjyoti Bha'ttachar,jee Vs. Union of India 
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& Ors.). Hojever. this Hon'ble Tribunal was pleased to 

pass i Ls order on 14.05.2004 in favour of t h e 

applicant directing to continue to payment of SDA to 

the applicant of O.A. No, 124 of 2004. 

Cooy of the judgment and order-dated 14.05.2004 

has been enclosed and marked as Annexure8. 

413 That it is stated that the respondents did not provide 

• any opportunity or sho cause notice to the applicant 

before passing the impugned order of discontinuation/ 

stoppage of payment of SD 13.05.2004. It is a 

settled position of la'j that reduction of pay and 

allowance cannot be made without providing any prior 

opportunity. 	On that score 	alone 	the 	impugned orders 

dated 	13.05.2004 and 18.05.2004 	are 	liable 	to be 	set 

aside and quashed. 

414 That it is stated that the case of the applicant is 

squarely covered by the clarification of O..M dd .Led 

.12,01.1996 issued by the Govt. of India as because the 

applicant is saddled with , all India transfer liability,  

the recruitment zone • promo ...ion zone and seniority of 

the applicant is maintained on all India basis. The 

applicant fulfills all the criterion laid down in O,M 

dated 12.01.1996. 

A copy of the O.M dated 12.01.1996 is enclosed for 

the perusal of the Hon'ble Tribunal as Annexure-9, 

415 That itis stated 	th 	.I: 'Lhe O..M da ..ed 29,05.2002 has 	no 

bearing in the instant case of the applicant. 	Judgment 



13 

and order passed in G.C. No. 105/87 has already 

attained finality and the same was further confirmed by 

the Hon'ble Tribunal in its judgment and order dated 

02.11.2000 passed in O.A. No, 7/99. The force of a 

judgment declared by a competent Court of law cannot be 

nullified by,  a subsequent 0. M issued by the Govt. of 

India. 

A copy of the 0,M dated 29.0502 is enclosed 

hereto for the perusal of the Hon'ble Tribunal as 

Annexure- 10. 

416 That as a result of 	the order of stoppae/ 

discontinuation of payment of Special Duty Allowance, 

the applicant is approaching this Hon'ble Tribunal 

praying for a direction to the respondents to continue 

to pay him Special Duty Allowance with ci' ..ecL from the 

date of its discontinuation i.e. from 13.05.2004, 

4,17 That this application is made bonafide and for the 

cause of justice. 

____ 

5.1 	For 	that 	the entitlement of 	Special duty Allowance so 

far 	present 	applicant 	is concerned, has already 	been 

settled 	by 	this 	Honble Tribunal 	in its judgment 	and 

:1 	order 	dated 	12.5.1989 	in G.C. 	No. 105/87 as 	well 	as 

udgment and order dated 02.11.2000 in O.A. No. 	7/1999. 

'AL/ 
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5.2 	For, 	that the 	respondents 	i.e. Union 	of 	India have 

accepted and implemented 	the 	judgment and 	order 	dated 

12.5.1989 and 02.11.2000 passed in 	G.C. 	No.. 105/87 and 

O.A. 	No, 7/1999 	respectively 	and the 	validity 	of the 

same 	had never 	been 	questioned at 	any 	point 	of time 

before any authority 	of 	law, 	as such the Judgment has 

already attained its 	finality. 

5.3 	For 	that, willful 	violation oft he 	judgment and 	order 

passed 	in G.C. 	NO. 	105/87 	and 	O.A. 	No.7/99 which 	are 

still 	in force on the plea of Executive Order issued by 

the Govt. of 	India, 	Ministry of Finance dated 29.52002 

which has no bearing with the entitlement of SDA of the 

present applicant. 

5.4 For that, the order passed by respondent No.5 is in 

total disregard ....the Judgment and order-  passed in 

O.A. No. 105/87 and O.A. No. 7/99, which amounts to 

con tempt of cc u r t 

55 For that, the Hon'ble Tribunal has already decided 

similar issue in its judgment and order dated 

14.05.2004 in O.A. No. 124 of 2003 (Sr- i Ramajyoti 

Bhattacharjee Vs. U.O.I. & Ore.) in favour of the 

applicant and di rected the respondents to continue to 

pay SDA to the applicant, 

56 For that, the respondents have no ,jurisdiction to 

withhold the payment of Special Duty Allowance to the 

• 	 applicant and as such, the action of the respondents in 

withholding 	payment 	of Special 	Duty Allowance 	to the 
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present applicant amounts to deliberate violation and 

willful disobedience of the order dated 12.051989 and 

02.11.2000 passed by this Hon'ble Tribunal. 

5.7 For that, the illegal and arbitrary decision of 

stoppage of SDI has been taken by the respondent No.5 

with an ulterior motive and'it is an act of colourable 

exercise of power knowing fully well about the judgment 

and order dated 12.5.1989 passed in G.C. No, 105/87 and 

also the .judqrrient and order dated 02.11.2000 passed in 

O.A. No. 7 of 1999. 

5.8 For that, impugned order of stoppage and recovery of 

SDA has been issued without affording reasonable 

opportunity to the applicant therefore the impuned 

order dated 18.052004 is liable to be set aside and 

quashed. 

5.9 For that, the applicant is meted with differential 

treatment amongst the similarly situated applicants of 

G.C. No. 105/87 (Sri R. Dutta Choudhury & Ors. Vs. 

U.O.I. & Ors.). 

5.10 For that, there is no mention about the ;udgment and 

order dated 12, 5.89 passed in G.C. No. 105/87. 

511 For that, 'the :judgmen't and order passed by the Hon'ble 

Tribunal in G.C. No. 105/87 and O.A. No. 7/99 is still 

in force. 

9 

Le 	P 
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That the applicant states that he hack  no scope to 

submit any representation as the payment of SDA has 

been stopped without affording any reasonable 

opportunity to the applicant. In this viej of the 

matter • the applicant has no other alternative and 

efficacious remedy and the relief sought for herein 

if granted will be just and proper, 

F, 

Court. 

The applicant further declares that he had previously 

filed G.0 No. 105/87 and O.A. No, 7/99 this Hon'ble 

Court, which were disposed of by this Hon'hle Court. 

8.. 	Relief(s) souQht for: 

i Under the facts and circumstances stated above, t h e 

applicant humbly prays  that Your Lor'dships be pleased 

to admit this application, call for the records of the 

case and issue notice to the respondents to show cause 

as to why the relief(s) sought for in this application 

shall not he granted and on perusal of the records and 

after hearing the parties on the cause or' causes that 

may be sho'n, be pleased to gra nt the following 

relief(s): 

8.1 That the impugned orders issued under letter No. 

.51011/2/2004 Estt. IV dated 13052004 (Annexure'6) and 

letter No, MBD/Gau/Estt"33/04/2899''2905 dated 18'05-2004 

(nnexure"7), be set aside and quashed. 

h' 
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8.2 	'That. 	the 	Honble Tribunal be 	pleased to 	declare 	that 

the 	applicant 	is entitled to 	payment of 	Special 	Duty 

1loance in terms of 	O.M. dated 14,12,1983 1,12,19983 

:2.07.98, and in terms of Judgment and order dated 

.12.05.1989 passed in G.C. No. 105/87 and also in terms 

of ,judgiient and order,  dated 02.11.2000 passed in 0,0, 

No. 7 of 1999 (Sri Tushar Kanti Paul Vs. U.0.I. & 

OrsJ. 

8.3 That the Hon'ble Tribunal be pleased to direct the 

respondents to continue to pay Special Duty Allowance 

to the applicant in terms of the Judgment and order 

dated 12,05,1989 passed in G.C. No, 105 of 1987 with 

iminedit.e effect from the date of its discontinuation 

i.e. with effect f roll] 13,05,2004 with arrear monetary 

benefits. 

84 Any other relief(s) to which the applicant is entitled 

as the Hon'ble Tribunal may deem fit and proper. 

8.5. Costs of the applicc .Lion. 

9. 	Interim order prayed for. 

During pendency of this application3 the applicant 

prays for the follodng relief: 

9.1 That the Honble Tribunal be pleased to stay 'the 

operation of the impugned order dated 18.05.2004 

(Annexure7) and ..urther be pleased to direct the 

respondents to pay SDA to the applicant in 'terms of the 

'udgrrlen't and order dated 12.5.1989 and 	02.11,2000 

passed G.C. No. 105/87 and 0. A. No.7/99 respectivelY. 

16 
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10 	 - 
This application is filed thr'ough Advocates 

11. Particulars of the 

1) 	1. P. O No 

Date of Issue. 

111): Issued from 

iv) Payable at 

12 	List of enclosures 

s given in the index 

, f 	LI VJ 

.f,o. 
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:r, Sri Tushar Kanti Paul, aged about 48 years, 

working as Assistant Accounts Officer, office of the 

Executive En ineer, CNC, Middle Brahammaputra Division, 

JCWC, Complex, Behind Adabari Bus Stand, Guahati"l4 do 

hereby verify that the statements made in Paragraph 1 

to 4 and 6 to 12 are true to my knodedqe and those 

Hmade in Paragraph 5 are true to my legal advice and I 

have not suppressed any material fact 

And I sign this verification on this the 3 	day 

lof, June, 2004. 



20 

Annexure-1 

No. 20014/2/83/B IV 
Government of India 
Ministry of Finance 

Department of Expenditure 

New Delhi the 14th Dec'83 

OFFICE MEMORANDUM 

Sub 	llowanceS and facilities for civilian employees 
of the Central Government serving in the States 
and Union Territories of North Eastern Region- 
improvements thereof. 

The need for,  attracting and retaining the services 

of competent officers for service 	in 	the 	North 

Eastern Region comprising the State of Ass am 

Meghalaya, Manipu r, Nagaland and Mizo ram has been 

engaging the attention of the Government for some 

time. The Government had appointed a Committee 

under the Chairmanship of SecreLary, Department of 

Personnel and Administrative Reforms to review 

the existing allowances & Administrative ReforfflS 

to review the existing allowances and facilities 

admissible to the various categories of Civilian 

Control Government employees servin in this 

region and to suggest suitable improvement5 The 

recommendations of the Committee have been 

carefully considered by the Government and the 

president is now pleased to decide as follows 

i) 	i[nu.r'i,., 0f pptng/c. 

I 



4. 	 21 

There will be a 'fixed tenure of posting of 3 years 

at 	a time for officers 	with service 	of 	10 years 

of less and of 2 years at a time for officers with 

more than 10 years of service, Periods of leave, 

traininq, etc., in excess of 15 days per year will 

be excluded in counting the tenure period of 2/3 

years. Officers, on completion of the fixed tenure 

of service mentioned above, may be considered for 

posting to a station of their,  choice as far as 

possible. 

'1 he period of deputation of the Central Government 

employees .1:.o the States/Union Territories of the 

North Eastern Region, will generally he for 3 

years which can be extended in exceptional cases 

in exigencies of public service as well as when 

the employee concerned in prepared to stay longer. 

The admissible deputation allowance will also 

continue to be paid during the period of 

deputation so extended,. 

eichtage for Central deoutation/tr'ainina abroai 

and Soecial mention in confidential Records 

xxx x xxxxx xxx x xxx x xxxx xxxx x xxxxxxxxx xxxxxxxxxxxx xxx xxxxx 

Central Government civilian employees who have all 

India Transfer Liability will be granted a Special 

(Duty) Allowance a .t the rate of 25 per cent of 
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basic pay subject to a ceiling of Rs400/ per 

month on posting to any station in the North 

Eastern Reqion Such of those employees who are 

exempted from payment of I ncome Tax will • however, 

not be eligible for this Special (Duty) All.owance 

Special (Duty) Allowance will he in addition to 

any special pay and pre"DePutatiotl (Duty) 

Allowance already being drawn subject to, the 

condition that the'total of such Special (Duty) 

Allowance plus Special pay/deputation (DLI ty) 

Allowance will not exceed Rs400/ 	P.M.Special 

Allowance like Special Compens ..ory (Remote 

1,ocality) Allowanc, Construction Allowance and 

Project Allowance will be drawn separatelY 

Sd/ - 

SC MAHALIK 

joint Secretary to the 

Government of India 
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TPL ADMINISTPATIVIC  
GUWAHATJ. BCH 

C, C. 105of 1987 

Present * }b&ble Mr. A. P. Bhattacharya, Judicial Member 

}bnble Mr. J. C. RCy, Administrative Member 

RA.NENDU DUTTA CHOUDHURY & ORS 

VS 

• 	 UNION OP INDIA & OPS 

' 
• 	 or the applicants a Mr. K. B. Paul, counsel 

For the respondents a Mr. S. Au, Sr. C.G.S.C o  

fleard on a :11..1989 	* 	Jidgement on a 1.5,89 

JUPGEMENT 

A.P.Ehattacharya 	J.M. a 

This al;plication under section 19 of the 	ministrtjve 

'Iibuna1s Act, /1985, has been filed by Shri Ranendu Dutta Chihu,y 
gf 

Und 11 others •agair 	the Union of India ) rePresented by -the Lecretary, 

Ministry of Steel and Mines and four others. 

2 	
The app1jcits are Central Government emplcees belongirrj 

to Central Civil ACCOUntS •Servjo 	(Group C) cadre. They carry with 
them All IId.ia trnsfe 	liability  and in their appointment letters 

it was sPecifiie11y !3i1lated. Govt. of Ind:La, Ministry of Finance, 

DePtt. of Exendjture,, by its memorandum dated 14.12.1983 had 

sanctioned certain aflc,,ance )iy 	as Sedsi (Duty) Allowance at 

the rate of 25% of the basic pay subject - to the max1nn 	of Rs 	4 Oo,/ . 

pr month with 	ffe:t from 1.11.1983 to all ci-vilian employees- of 

the Ceitral Governmnt serving in the States and in the Union Te rn- 

tories of NrthEastern -Region carrying all India Transfer liability,. otzt ?  
It is tbelpr conl;en4 ion tJiat they are entitled to cat that benefit 

By its letter d-  • 	.6.e.i984, the Accounts Offic4r,  quoting the  

Ministry of- Piviy-c 	letter dt. 8.8.84 wrote to the Pay & Acccczits 

Officer, G.aongirnLS.uy  M Ir.dia, Shillong, tht th• 

(Duty) k11an 	1d no 	be 	 to the 	a, C and 
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officials of depa:rtnent.l ise -d acconnts office- appoin 	to- 
Govt e rvice and continuing to work in North East xegi on.- Thers 

after, a represe.nt-ation..,asmade  by the apPlicats to the Contro11' 
• - o1ACCts, Principal ACCamtS 0ff, F 

 or reconej. 
tion of theinattr -in .piy to which respoident No. -4- •tirnte

-•=-the 
app lian-ts that such bene-fjt wonld not be aãnj ble 'to thea-. Bein! 

• 	aggrieved by that decision, the applicants have filed the Present 
- application 

for issuing direction on the responds so that Special 
(Duty) Allowan  08  is paid to applicant Nos. 3 to 6 and a to 12 with 
effect frcà 1.11.83 and to app1jt Nos. 1, 2 & 7 with effect fran 
27.2.84, 29.4.86 and 26.7.84 respectivejy i.e *  from the dates 
their appointment and Posting in North Easpegion. 
3, 	The application has been contested by the responcim te • 
It is t he main 

contention of the responde ts that the applicants, 
merely on the mention t their appointn nt letters that they wonid -. 
have All India transfer liability., are not entitled to get Special 

(Duty) Allowanc. According to thersp ents, All India \transfer 

liability has tjot to be deteined iby applying the test 
O\ recruitment 

zone, promotion zone etc. as clarified by the Govt • of IndIa, Minis try 
of Finance, Deptt. of Expendjtux by its 0.M.\ dt. 

20.4.87. it is the 
'eraion of the respondents that the benzjj fact whether a particular 
official is actually transferred outside the zone of recruitent 
would be the guiding factor for granting Special (Duty) Allowan 
4 • 	The only question to be decided in this case is whether 

the applicants of the present case are; entit1 to get SPecialDuty) 

Allowance at the rate of 25% of their basic pay subject to the ceiling 
of Ps. 400/ per month on the basis of the office moran 	-dated Iftli 
14.12.83 issued by the Govt. of India, M inistry of Panc., Depaent 

of Expenditure. Urjder that Memoranm, Cnta1 Govt. civilian emp1oyes 

who have All India transfer liabiljt 
will be granted Special(fluty) 

allowance at  the rate of 25% oft heir basic pay subject to the ceiling 

of Ps. 400/ per month on Posting to any stejon in the North Eastem 
region. 



/ 

i` 
S. 	Elier there 	a d±ference of o  pi-IliOn orn the 

point between the GuwahatjBench and the C.alcjtta Bench of th e  

'Central Administrative Tribinal. In 0.1'20-A& of 1987 D  the Calcutta 

Bench of this Tribunal passed a Judgernent on 13.1.88 where the 

applicants were granted Special (Duty) Allowance. Subseqently; 

in G.C. No, 145 of 986 S1Ch claim of the applicants of that case 

was refused by the Guwahati Bench on the ground that if a Centtal 
Govt. employee carrying All India transfer liability tas not 

transferred c*rtside the region from the region where he was origi.. 
n*ily appojne, he would not be entitled to get the 8 aid Scia1 
(iXtty) Allowance • In arrivin at such a conclusion the iwahatj 
Bench mainly relied on the letter dt. 12.4.84 'iulated by the 
Director Gene rel of Wor)s in corn ultation with the M:jn1zj'jWj . of 
Finance, Govt. of India and letter *ated28.9.84 circulated by the . 

wi
' 

Cal~inet Secrtarjat th the Concurrence of the Ministry, of Finance 
and on another letter issued by the Cabinet Secretariat on 1797.85. 
As there was difference of opinion a Full Bench was constituted 

	

I 	' 	 - 

by the }n 'ble Chairman. (ntral ACMin is t rative Trjjna 1 • Cu 10 • 4,84 
0.A. 16-AW/1988, O.K. 17-AW/1988 and O.A. 18-A  W/1988 were hea rd  
and after due deliberations the Full Bench delived its judgement 
on 12,4.1989 where such S ecial(Duty)Allow* ance was found admissible 
to the applicants of thcre cases. The applj 	Of those caSes Were 
Central GoVt. employees car -ying with them All India transfer 

liability. Although those applicants had never been transfe rred 
outside the region where they were originally appointed, such 

allowance qas found admissible to them. The Full Bench was of the 

view that when Central Govt. employees cary.wjth them All India 

trans fer liability, Govt. of India had no reason to make  the benefit 
of Secial (Thity) Allowance available to certain clas-  of employe.es 
and rrake it non-available to certain others. The rull Bench also 

held that the classificiations made by the Govt.-of India by its 

letters dt. 12 .484 and. 28.9.84 were wholly unriasai and .discr-

natory. Accepting the said. decision of the Full Bench, c'e are o tL:• 



.op:in±on ti- at when t the tine of their appo±n:t n -ta it was mce 

clear to the applicas of this case In no Unceftajn term that they 

Wpuld be liable to be posted and transferred any where in 
IniR 

when takingtiat Iabil1ty on themselves they joined theirjce, 

the grant of Special(Duty) Allowance cannot be denied to them i1y 

csre they have xrot been transferred outstde the region since their 

appointment ,We ho]. d that refusal to grant such allowance to them on 

this ground would be wholly discriminatory. We agree with the decision 
ofthe FtU1, Bench that transfer of t}se applicts outs.Th the region 
is a matter resting on the Administration. .ic t 	have never been 

transferred outside the region where they were origna 
fly aPPointed, A 

would not cease their liability of servirrj/any part of India. We think 
that such liability .  still exists and can be give effect to by the 
a&ninietratjon as and when required in the interest of the adminjstra 
tic*i, The class ificatjor; made by the 

memorandus mentioned above 
is not founded on an intelligible differentia. Subsequent letters 

issued by the Govt. of India as mentioned above cannot be taken to 

have modified or circumscribed the Contents and a PPlicability of the 
Or4 issued in 1983 so far as the Present applicants are conceed. 
We hOld that when the cOnditi0M of service impose all India service 

liability on these 'applicants and SD long that liability continues to 
exist and has not been revoked by an order by the 

Competent authority, 
it is not open to the Govt • to deny tha t bene fit to any emp]. cryee on 

the ground that the all India transfer liability has not been in fact 

enforced. tie hold that as the present applints are equally circurns... 

tanced with the applicts of the cases decided by the Full Bench and 

as they fulfil the Conditions stiplathd in the O.M. of 1983-, they are 

entitled to get the Special (.ity) Allowance claimed by them. 

In view of our findins made above, the app1jtjon SUCCCC 

We allow this apljctjon wiThout however, makngn 
order as to costs, 
to the appli- 

The responoents are directeci to g:nt Scia1(Duty). Allowan&/as per 
No., 2 0014/3/83E.IV dt. i4,12,.19e3 i.ssued by the M±± 	of 

U', 
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0 F GUPTA 
D'( GONTROLL GO OF ALCOUNTS 

ri 	[1T 

PRINCIPAL ACCOUNTS OFFICE 

qrr 
MINISTRY OF STEEL & MINES 

DEPARTMENT OF MINES 

ft91 	'41 

LOK NAYAK BHAWAN 

N:EW DELHI-110003 

ft ______ 
Dated,the 9th October 	1989 

Doer Shri Des 
s of This is reoarcling the judgement dt. 	2.5.89 

CAT Guwahati Bench in favour of the staFf member of 
PAD, 051 ShillOfly on the question of oayment of 
special (Duty) allowance as envisaged in fl.0. F 011 

No.20014/3/8E 	db. 14.12.8. The orders of the 
CAT ditecting the respondefltSDt payment of the 
arrears of special (duty) allowance WCS to be 
implenentd within Four months from the date of 

receipt or,  the copy of judgement. 

On the aduisO of Controller General of ACcounts 
the matter was taken up with Nm. of La', Dptb. of 
Lol Affairs (Centrl Agency Section) for filing 
special 1evo petition and obtaining stay from the 

5upreflC 
Court nnainsb CATs judgement. After exnmininq 

the cese.the learned AditiOfl31 Splicitor General of  

India advjd that this is not a'fit cse for filing 
an SLP in the Supreme Lour and as suCh we haie to 

take steps fdr imp1enentCt1or of th' judgemont of 

CAT Odwahati Bench. 

In this conneCtiOn to2y Sri S \i S Shame, 

Chief Controller of Accounts had a telephñnic 
tnlk 

with Shri Paul AP.O of your office as you ere not 

available at that time.H 	
was requested to take 

steps or payment of the arTears of special(dutY) 
allowance in rspect of 12 anplicants in the case 

no.GC-iOS 
of 198?. The arrears are to be pid for the 

period counting from 3 years before the institl.Jtjons 
of their case or from the date they had joined 
their respective po5ts in Nh Eastern ReGion which- 

2/- 
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Q t 

in 	rspOCt 	of 	the 	
follDLLfl9 	12 	açypiiC2flt 

civor is 	loc only 

Refl2nOU 	
DutLa ChcudhurY 

; fl000l 

Dijon Eiiari 	BhattctJCS 

orry 

ani 	C h a n d a 

RamjyOti 9hattchj 
7.\ 

ShUtOOhPaUl. 
B. 

Tu.sor Kanti 	Paul 9. 
marnjshu 	Sekhar 	

Bhttacha.rjee. 

10 Semir 	ChaudhurY 11• 
Sint. 	T 	5honO1am. 12. 

The 	copy 	
of. the CT jUdgemn 	t:. 	

1.289 	tO 

	

chanf101. 	As 

on 9.6.89 	
thrOUgh the 0ffiCi31 

overdato 	from g.O.O9. 

of four months becOmes I' shall 	be 
such the period to cuold any contempt of the court 

take 	steps for d1SbUr59 In order 
the 	bO?0 	12 	

appl2cOfl'° 
0001d immedi3tlY 

arrears 

if you 
of 	peCi0i 	duty 	

ailOtaflc 	to compli0° for 	the a 
I 	also request yOU 	to 	intimate 

	

Controller of 	ccpunt 	
HOeYer 

today. of ChIOf information been sent at your 0ffiC8 
has alsO 

Yours sincerely 

( 	

G P GUPi1 	) 

Shri B B Des 
C000_LOto 

S IKar Gupta.' s House 
PAD,  
Louct .!eU ColonY 
Sh11ong—° 
Pin 793 UO3 

.. 
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• 	 IN THE CENTRAL ADMINiSTRATiVE TRIBUNAL 
GUWAHATI BENCH 

Original Application No.7 of 1999 

Date of decision: This the 2nd day of November 2000 

flQ(.Ut(Q4 

The Hon'bie Mr Justice D.N. Chowdhury, Vice-Chairman 

Shri Tushar Kanti Paul, 
Assistant Accounts Officer, 
Regional Pay and Accounts Officer(NH), 
Ministry of Surface and Transport, 

	

I-. 
	

Government of India, 
Guwhati. 

By AdvocatesMr S. ;AIi and Ms.N.'Gowamj. 

- versus- 

The Union of India, represented by the 
Secretary to the Government of India, 
Department of Expenditure, 
Ministry of Finance, 
New Delhi. 

The Chief. Controller of Accounts, 
Ministry of Surface and Transport, 
I.D.A. Building Jarnnagar, 
Shahjahán Road, New Delhi. 

The Regional Pay and Accounts Officer (NH), 
Ministry of Surface Transport, 
Guwahati. 

Shri Panna Lal Dey, 
Regional Pay and Accounts Officer (NH), 
Guwahati. 

The Pay and Accounts Officer, 
Geological Survey of India, 
North Eastern Region, 
Shillong. 

._._----- -.. 

7 	,y M\ocate Mr A. Deb Roy, Sr. C.G.S..C. 

- 

ORDER(ORAL) 

1 

	

.1 it 	 •'-.. 

CHOWDHURY.J. (V.C.) 

Applicant 

Respondents 

I:. 

The legitimacy of the direction issued by the Regional Pay 

and Accounts •Officer(NH) vide letter No.PAO(G)NH 1(25)98-99 dated 

30/31.12.1998 is the subject matter of this application. 

,1 



2. 	ihe pphcaflt 	
loiuwith Len others carhei presented un 

before this Tributial under Section 19 Of tim AdnrifliSt tree Tribunnis 
	ct 

1985 againSt the present respondents. The ten appiicaflt in aforen1eetIcfled 

application alongwith the present applicant sought br a direction 
for 

grant of Sepcial (Duty) Allowance (SDA for short) which was granted to 

all Central Government employees serving in the North Eastern Region 

carrying an All India Transfer liabilitY. Fhe Tribunal after considering 

the rival contentions and the O.M. No.20014/3/E5tt. dated 14.12.1983 

by its Judgment and Order dated 12.5.1989 in G.C.NO.105 of 1987 allowed 

the application and directed the respondents to grant SDA as per the 

O.M. dated 14.12.1983 issued by the Goverflleflt of India, Ministry of 

Finance, Department of Expenditure, including arrears. The said Judgment 

and Order dated 12.5.1989 of the Tribunal was accepted by the respondents 

and the respondents never challenged the aforesaid Judgment of the 

Tribunal in any higher Court. The respondents 
accordingly paid SDA to 

the applicants of the aforesaid O.A. till receipt of the impugned order 

dated 30/31.12.1998 by the respondents. According tOthe respondents though 

the applicant is subject to All India Transfer liability he is not entitled 

to the benefit of SDA, nioreSo in view of the subsequent judgments 

ppeal No.3251 of 1993 and No.3034 
pronounced by the Apex Court in Civil A  

o.95 • 

- 	 \ 	

Counsel for the applicant submitted that 
Mr S. All, learned Sr.  

the Jrlbt3nal has 	

rder and that order attained finality 
already passed an o 	

. 

The IegJlity and validity of the order was never under challenge and in 

c
itCUmsta es the respondents are not entitled to question the legality 

of 
the same on the strength of the decision of the Apex Court in subsequent 

cases. Mr All, in support of his contention, also referred to some earlier 

subject matte 
decisions of the Tribunal in respect of the same 

	
r. In aid 

of his submission, Mr All referred to the Judgment and Order of this 

Tribunal passed in O.A.NO.208 of 1991 Ofl 8.2.1991. The learned counsel 

submitted that the aforesaid judgment of the Tribunal dated 8.2.1991 was 

halleflged in the Apex Court by the respondents of the said case by filing 

SLP No.9381/92 and the said SLP was rejected by the Apex Court by 

order....... 

/ 
/ 

S 
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order dated 	
F992. Mr All t urther 23.7. 	

" 
submitted that, the judgniet an'd 

Order of th Tribunal dated 8.2.1991 in O.A.NO.208/91 hs not yet 
been 

, set aside and in he cirCumStaflces the direc
egional  

tions given by the R  

Pay and Accounts Officer are 
contrary to the decisions of this Tribunal 

and ~herefore, not binding. 

4. 	
0n

sideriflg all the aspects of the matter, I am of the ie 

has already passed .an order, the question of 
since the Tribunal  

hal1eTgiflg the wisdom of that order by the Administration is not 

permiSie. In the circumstances the impugned communication dated 

3O/31.12.998 is not binding and operative and the same is hereby set 

aside.,. 
-- 

The application is allowed. No order as to 
COStS. 

5c3/VICL Ci8t',.,N 

nkm 

: iuc ep 

QI 

T1 11" 
Tlt$5 M 

trSt' 

nch. 
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Ax&- 4A 
VS. CHARA Iv. HUSSN'rLANUJAMADAR 

5. The costs shall be deposited in the account of the Supreme Court 

Legal Services Cornminee within four weeks. 
Court Masters 

2, 

.j /. 

IT) 
• 	(1999) 1 Supreme Court Cases 273 

(BEFORESUJATAV. MA.NOHARAXDG.B. PArANAn.JJ.) 

b 
VS. CHARATI 	 - 	 .. 	Appellant: 

1'rsus 

HUSSEIN NHANU JAMADAR (DEAD) BY LRS. 	 .. Respondent 

Civil Appeal No. 1874 of 1984. decided on November IS. 1998 
A. Tenancy and Land Laws * Bombay Tenancy and Agricultural Lands 

Act, 1948 (67 of 1948)—S. 43-1B - Overrides preceding provisions of the Act 
C  B. Tenancy and Land Laws - Bombay Tenancy and Agricultural Lands 

Act, 1948 (67 of 1948) - Ss. 43-LE, 43-lB and 32-G - Right of landlord, if i 
member of armed forces, to terminate tenancY under S. 43-113 — Bar under 
S. 43-1E against applicability of CE. 1lI-.4.A if land purchased by the tenant 

/ before commencement of Amendment Act of 1964 — Word 'purchased' in S. 
43-IE — Held, refers to completed purchase - A tenant who is only a deemed 

d 
purchaser cannot seek operation of bar under S. 43-1E so as to claim that the 
landlord is not entitled to invokeS. 43-lB for terminating the tenancy 	- 

C. Judgment - A decision rendered by a TribunallCourt in absence of 
chaflenge becomes final and binding on both the parties and merely because it 

L'W'l may be wrong 1  It would not become a nullity - Res judicat.a — Judgment I 

1i1f unopposed becomes final and binding 
The respondent-tenant became 	purchaser under Section 32(1) of the 

U 	Bombay Tenancy and Agricultural Lands Act, by virtue of dismissal of appellant- 
Landlord's application under Section 31(l) for recovery of possession of The land. 
But subsequent proccedinas under Section 32-G taken for determination of purchase 
price was dropped by the Agricultural Lands Tribunal on ground that since the 
appellant was a minor at the time of his filing the application under' Section 31(1) the 
respondent could not purchase the iand. The order of the Tribunal was not 
challenged by the respondent and as such it became final and binding on the panics. 
After commencement of the Bombay Tenancy and Agricultural Lands (Amendment) 
Act. 1969, the tenant was also given an additional opportunity to give intimation 
under Section 32-F(1-A) but the same was not availed by him. On attaining majority 
(after introduction of Chapter fIl-AA in the Act) the appellant joined the armed 
forces and served a notice jr. 1972 terrnirtathis the tenancy of the respondent under 
Section 43-18(2). In the proceedings which took place thereafte: his aopiication ;5 

allowed by the Sub-C ivisional Officer. An appeal from this order to the .\ddtional 
Commissioner was dismissed. The tea ondent-tenant thereuton moved'the High 
Court by way of a writ petition which was allOwed. Allowing the ap cal of the 
landlord-sopellant 
Held: 

Section 43-1 B overrides the preceding provisions of the Act in view of the non 
obstante clause contained therein and therefore, in spite of dismissal of the original 

h 
t Front tar ludrrnent and Ordcr datcd 1- tO-19S0 of Lhe Bomary High Cun S.C.,A.-o. 4762 

of 1976 

o:!e:, ,r.s rs,saense r'ata and ac: 	sale3 	e a. 	Jc 	efdirer 	ke:n- s -:i'a: :"e 	e: 
:}e la:jen of 	e :e,zr's ae -v, Nar,an -  :csz- 

-------------------- 
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application under Section 31(l); it was open to the apeI1ant 

to invoke Section 43.18. 
(Para Section 43-1E 

will come into operation cnlv in those cases where there is a 
compIetd purchase in favour of the tenant ft 

will not protect a tenant who is only a 
deemed purchaser, but in resoect of whom proceedjs under Section 32-C have 
been not completed. The appellant therefore, in the present case, did not lose his rights under Chapter, I1I-AA because the proceedi

ngs under Section' 32-C had been dropped, and the tenant remained only a deemedpurchaser and could 
not be called a purchaser as contemplated under Section 43-IE, Therefore the br under Section 

43-IE against applicability of Chapter ilI-AA (which 
includes Section 43-IB) will 	

b not ooeratejn favour of the respondent, 
(Paras 7 and 8) fifthnrao Tcto/,n Sai*'a,i, v, Iferamb Anant Pa 	wrThan AIR 19S6 Born 408. aDprovcd It is not possible to accept the contention of the respondent that the Agriculnjr-ai Lands Tribunal was not right in dropping 

proceedings under Section 32-G and that 
its order was bad in law. The Order of the Tribunal having nof been challenged 

by  the 
respondent, it became Final and binding on both the parties. A decision, simply 
because it may be wrong, would not 

thereupon become a 6ulliry, It would continue 	c to bind the parties unless set aside. The effect of the decision 
on 	the parties. therefore, cannot be ignored. In the present ease, since the tenant could not complete 

• 	his purchase by reason of the proceedings under Section 
32-C being dropoed, he 

cannot now contend that the.decision has no keel effect or that the 
proceedings • 

	

	
under Section 32-C ought to have been compfe:ed and, therefore, he should be 
looked upon as a purchaser. 

•• 	 (Para 9) Vao Oat:u 1.1 chajn v, 	shôa'aj Huna Malwjan. (1976 7S Born LR 27, referr'd,o 	d 

R-M(17J204551C 
Advocaigs who aPpeared in this case: 

S.\ Dshpand. Pramit Sas.ena and Suhas. Advocat es, for the Apeib 
P.R. Rarnasesh and Ms Prornila Chaudhary.  Advocais, for the Respondent. 

ChrQnolj list nj' cases cited 
an pare(s) I. 	AIR I96 Born 40S Bhirnrca Tarab 	w Sawjt v, Hc,c,'r- .4'ant 	 invardlicn 	276b' 	e 

 (1976) 7S Born LR 
- A 

427, Now Darns ,tfahjan v. )'esijodcbej Hur,a 
.%laltajan 

277d 
ORDER 

Toe appellant is the landlord. He has claimed that in a partition effected in the year 1956 in the joint family of which he was a mernber an area admeasw'jna I acre 19 gunEhas out of Revision Survey No.8 of \'1Iage Kudnoor in Gadhin1aj Taluka caine to his share. This land is aee-iculwraj 
land of which the orieinal respondent was a tenant at the materiaj 

time. 
On the coming into force of the Bombay Tenancy & AeicuIwm1 Lands 
Act. 1948. the aopellant filed an apiication under Section 31(1) read 

with Section 29 of the said Act for possession on the ground that he bona 
ice reou red the land for Dersonal cjl:tauor 	a.knougn the waeilant was a 	g 

minor at the time of the application, he chose to exercise his rights under 
Section 31(1). This application was ultirnateiv dismissed 

'- - 

by the Mainlatdar 
on 29-5.1957 on the ground that under SectianSl.B. there is 

a prohibition 
 against 	termination 	of 	tenancy 	if 	such 	termination 	would 	result 	in contravention of the provisions of the Bombay Prevention of Fragmenta n  Consolidation 	Holdings of 	 Act, 	1947. 	Therefore, 	by virtue 	of the 	h 

dismissal of the 	appellant's 	coplication kinder 	Section 31W. under the 
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provisions of Section 32(1). the responden't became a deemed purchaser of 
the said land on the postponed date 29-5-1957, the latter being the date on 
which the application of theappellant was dismissed. 

Thereafter proceedings under Section 32-G were taken for 
deremination of purchase price. These proceedings. however. Were dropped 
by/the Agricultural Lands Tribunal on 31--1961 anthe ground that the 

	

aojellant was then a minàr and the tenant could not purchase the land. The 	. 
tehant did not take any steps to challenge the decision of the Tribunal dated 
31-5-1961. 	- 	- 

On 20-10-1964, by Maharashna Act 39 of 1964, Chapter Ifl-AA was 	-ç - 
added in the said Act to confer certain benefits on the members and ex- 

	

nembers of the armed forces. Under this Chapter, Section 43-1B provides. 	I. 	; 

	

inter alia, that it shall be lawful for a landlord at any time after 	f commencement of the said Amendment Act, to teimmate the tenanc) of any 
tand and obtain possession the'eof but of so rruc' -i of such land as will be 
sufficient to make thetotal land up to the ceiling area. Under sub-section (4) 
of Section 43-lB, nothing in the Bombay Prevention of Fragmentation & 
Consolidation of Holdins Act, 1947 shall affect the.termination of any 
tenancy under this Chapter. The "landlord" for the purposes of this Chapter 
is defined in Section 43-lA as a person who is, or has ceased to be, a serving 
member of the armed forces. The appellant, in the present case, joined the 
armed forces on 20-11-1965 after he attained maiority on 7-11-1965. He 
served on 11-4-1972 a notice terminating the tenancy of the respondent 
under Section 43-1B(2). In the proceedings which took place thereafter, his 
application was allowed by the SubDivisionai Officer on 31-3-1975: An 
appeal frciri thi order tdthe Additional Commissioner was diemissed on 
25-4-1976. The respondent-tenant thereupon moved the High Court by way 
of a writ petition which has been allowed by the imougned judgment and 
order dated 8-10-1930. Hence, the present appeal. 
-f 5. The short question that requires consideration is whether in view of 

the dismissal of the original application flied by the appellant-landlord under 
Section 31(1) on 29-5-1957, it was open to the anpeliant to. availof the 
provisions of Chapter -AA. UaderSection43-IB; it is provided that 
notwithstanding anything contained in the foregoing provisions of this Act, 
but subject to the provisions of this section. it shall belawfuF for a landlord 
(a member or ex-rnernber of the armed Forces) at any time after the 
commencement of the Tenancy and Agricultural Lands (Amendment) Act. 
1964 w terminate the tenancy of any land and obtain possession thereof in 
the manner set out in the section. Section 4 3-1B. therefore. overrides the 
precedingprovisions of the said Act. Section 43-1E which forms a part of 
Chapter lJi-AA. provides as follows: 

"43-IE. Nothing in this Chapter shall aopiv in relation to land, which 
before the commencement of the Tenancy and Agricultural Lands Laws 
(Amendment) Act. 1964 is purchased by any iemnt under the provisions of 
Chapter IlL" r 

, 	
. 	 -..t 
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6. According to the appellant, Section 43-IE will come into operation 

nlv in those cases where there is a completed purchase in favour of the 
enani It will not protect a tenant who is only a deemed purchaser. but in a 

respect of whom pmceengs under Section 32-G have not been completed.  
Tne appellant therefore contends that as a member of the armed forces, he 
can avail of Chapter lti-AA and Section 43-lB forming a part thereof, to 
terminate the tenancy of the respondent and obtain possession of the said 
land. According to the resoondenr, Section 43-IE will protect him against 

• Chapter ffl-AA provisions because he has become a deemed purchaser on 
29-5-1957. 

7. T'nis issue came up for consideration before a Divisioli Benth of the 
Bornba'y High Court in the case of llhirnrao Taroba Sawanr v. Hercmb Ananr 
Pani'a,vT'za&. While considering the scheme of Chapter ffl-AA. the Bombay 

- .i- 

	

	 High Court held that Section 43-IE would come into operation only if there 
has been, so to say, a completed purchase of the land by the tenant under the C 
provisions of Chapter IlL It will not be possible to introduce, while 
interpretinr that section. the theory of "deemed purchase" and its 
ineffectiveness under certain circumstances. What is material is that the 

4 	, 	vested rights flowing from the purchase of the land by the tenant under 
Chapter III should not be disturbed. TI the rights of the tenant as a purchaser 

• 	. 	. have not been crystallised, the landlord belonging to the armed forces can d I . .claim benefit of the provisions of Chapter 1I1-AA. In the present case, as 
Section 32.G proceedings were dropped, the rights of the respondent-tenant 
as a purchaser have not been crystallisdd. The very purpose of introducing 
Chapter ffl-AA by the Amending Ac of 19-64 is to eve additional benefits 
to those landlords who are members of the armed forces. The High Court has 
rightly observed in connection with Chapter lfl-AA as follows: e 

"All these provisions would be set at iiauszht if we accept the 
contention of Shri Bhonsaie that under Chapter m a tenant would be the 
purchaser in every case except where the purchase has - become - 

• ineffective under Section 32-G(3) or Section 32-F. It is material to note 
that wherever the purthase has become ineffective under- these two 
provisions, it is the landlord who had a first preference to get possession 
of the land.'This riaht has been cor.ferred on the landlord under Section 
32-P. What is important is that under that section the landlord, whether 
he is a member of the armed forces or not, is entitled to have his first 
preference. It would thus mean that the provisions of Chapter Ifl-AA 
could not be implemented to the benefit of the landlord belonging to the 
armed forces if we record a finding that prior.to the introduction of c 

- Chanter ll1-AA on the statute-book the tenant should be held to have 
become the owner escept under the two contingencies covered by 
Sections 32-G(3) and 32-F. in our opinion, the interaretation sought to 
be pu by Shri Shonsale on Section 43-1E would take away all the 
benefits which the leaislawre intended to confer on the landlords who 

h 
IAMl96Born 

H" 
• -: 	 -v-I 	 . 	 - - 

• _: 	 :z- 
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have  been serving as members of the armed forces. 
it is material to note 

that Section 43-1 E uses the words 'puha5€ by the encnt'. It appears 

a that the le
gislature has purposefullY, chosen not to use the words 

'deemed to h'e been pumhased by site tenant' under Chapter III. The 

words 'puiiased by the tenant' 
tt'ill have to be interpreted in such 

ntarazer f/tat the 1tCittiO?1 of the lcgislo 	
to give aitiO7tfll benefits to 

the 	
to the armed forces is inw1erneme 

This is 

permissible if there is no violence to the l
anguage used by the legislature 

b 
and the rn3flinS of the phrase 'purchased by the tenant' can be properiy 
untierstooa as not to covet 'deemed to have been 

ourchased by the 

tenant'." 

I - ( emphasis ours) 

8. The apedaflt. therefore. in the present case, did not lose his rights 

under Chap tet II1-AA because th e 
 proceedin under Section 32G had been 

dropped and he tenant remained only a deemed purchaser and could not be 

c 
called a purcl3.s& as contemplated under Section 43-IE. 

9. It is su mined by the respondent that the ACUIDJ1 Lands Tribunal 

was not tight n dropping 
proceedings unde Section 32-0. 1 order of 31-5- 

1961 is bad i law. He relied upon a decision of the BombaY High Cou in 

the case of IagO 
Dattu Mahaf an v. Yeshodabai fluna Mahaiafl2 

where this 

ld thectiOn 31. the landlords have a choice to avail of 
Court had he 	at under S  

d 
one of the twO provisions of resumption. namelyeither Section 31(1) or 
SectiOn 3 1(3). No landlord can avail of both the provisionS. Leamcd counsci 
for the respondent. therefore, contends that in the present case, the appellant 
having exercised his choice under Section 31(1), could not have ur2cd in the 

proceedings 	
as a minor under Section 

under Section 32-0 his disabilitY 
3 1(3). The order of 31.5.1961 of the .A tic1t'Jr31 Lands Tribunal. howCtt. 

e was not challenged by the respondeflL The order of 31.5.1961 has beco:ne 

tins1 and the decision rendered by the AgticUltU Lands Tribunal 
as 

between the appellant and the respondent is binding on both the partieS. .1 
decision. simply because it may be wrong. would not thereupon become a 
nuili. It would continue to bind the 0es urdess set aside. The effect of 
the decision of 31-5-1961 on the pie therefore. carOt be ignored. in the 
present case, since the tenant could n complete his purchase by reason of 
the proceediflSS under Section 32-0 being dropped. he cannot now contend 

that the decision has no legal effect or that the 
proceedings uadr Section 

32-0 ought to have been corppieted and. therefore. he should be looked upoO 

as a purchaset. 
io. 

The appellant has also drawn ouf attention to Section 32-F(1A) 
g under which, if a tenant holding land from a landlord who was a mnir.ot has 

not been given intimation at the comm cement of the Bombay TtnancY and 
Agricullura.l Lands Amendment Act. 1969, but being in possession of Inc 

land on such commencement. is desirous of 
exercising the right conferred on 

him under sub.section (1). he may gi such intimation to the landlord and 
the Ttibun within a period of two years 1mm The commCncemt of the 

I 
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Act. Therefore, the tenant was given an additional opportunirv toaive 
jut imation after the commenernent of the Amendment Act of .1969. Even 
this opportuniry was not availed of by the tenant. Tue respondent has thus 	. . 
continued as a tenant. His tenancy can be terminated under Section 43-lB. 

II. In the premises, the High Court was not right in coming to the 
conclusion that the application of the auoeilant was barred under Section 
43-LE. We. therefore, allow this appeal. set aside the impuned judgment 
and order of the High Court and restore the order of the Sub-Divisional 
Officer as confirmed by the Additional Commissioner. There - will, however, b 
be no order as to costs: : . 



Ift e M3P/Qau/Estt.'3/SDA/02/ 	g 

3 t - 	Gevernent .f India 
Central. Water Ciz:i.n 

Middle lBrubmayrutra DivisIon 
Rajg. Reed..: s Guvshati-78 1007 

 

Dated, the 0 7 12002. 

Ti 
The Superintending Engineer, 
Hydrelogical Observation Circle, 
Centril 'ater Ceiissjen, 
Guwahati24. 

 

$ubg-

Refz-

Sir, 

rneritieied 
hereunder. 

Admissibility if S.D.A. to CYC .mpl.y..s pasted 
at N.E.I.u. regarding. 

Your letter Ns.A'15017/12Ø3)/Est.W/c/2Oo2/ 
2328u.30 dated 26/8/2002. 

In reference to your letter cited absVe on the sb.vs 
subject, the clariiicatións, sought fir, are furnished 

The S.D.A.in feveur if Shri T.LP.ul,.A.A.O. is 
c.ntinu.d as per letter N..PAO(0)/Ifli/1(3)(8)/99.2000/ 
170 dated 14/2/2000 and also under the Judgent if 
Hon'bl. CAT, Guwehati delivered on 02.11.2000 in cue 
f original.*pl1c*tien ni.?  of 199. (copyenclosed) 

The 8.D.A, in tevur of Ehri E.PrsasdG,n*rat.r 
MecKenic (W/C) is Centinued as per OtflOe Order N.. 
A-16021/p/sttaifl/94/34O6lO dated 10/10/94 (copy eMchs) 

In this connection a copy if this ffiee : 
L Itter Ne. /Gu/zsttaZX/8/2002/656 dated 31/1/2002 

is a1*s enclosed herewith for inf.rn.tt .n and necessary 
acti.n please. However, since his aervice condt.dee$ 
not btve all India transfer liability, SDA in the 
instant case is hereby discentinued pursUant to the 
O.vt.if India, Mm. of Finance letter No.11(5)197- LII 
(B) dated 29//02. 

Yew's faithfully, 

4 
(A.LSnXVASmVA) 
EXECUTIY* ENGXNER 

C.py U140  

11, 	 Accounts Brnnch, M..Divn.,CWC,Guwah.tj. 
2 . 

Ji 	r ) 
ILt 

Asóttjngineer, Mech.Sub-Divisisn, CWC,Guwshatt. 
Pers.ns concerned. / r k iu'- 6'*', fl 8 cIfrl 

A)xpei eve RR'f ' 	
ffyjhi 

(A.X.SRIYASTAVA ) 
EXECUTIVE INER 



00 .[;t.I\J 

Gove1T° 
of 1 i'dia 

Central wae 
j 4.k 1 4 W 

303, Sewa Bhawa° 	
c•'w m 

New l)Th -  

f)atPd 	7' May, 2001 

To 

The Executive Engineer, 
Midd'e BrahmaPutra DIV1S100, 

Centrill Water CornmSSj°°' 

CWC com x ple, Behind dahari US Stand,  

PU: Guwahati University 
G uwa hati78b014(AS 5 a l)  

267 ... .. 

Sub: AdrniSSihitY of S.D A. 110 ShT U.K. Paul, AAO 

e; 

 fli4! 1 
Oi:e letter 

 

30.3.2004. 

S r, 

)I)jF(tCd to reter o 	(idle BrahmDUti 
 

MBD/Gau/.t.it/ .. 
.. -. ....... . . ...., - ... 

subject. -rhe matter has been considered in the C\NC. Hea(l  

The rollowiny action may please he token immedhOtelyl 

a) 	SDA may be stopped immedialelY s Shu Paul does not 

futli) the criteria for payment of SDA. 

h'i 	Issue a ShOW CILISe notice quoting Depit. of Expenditures 
OM dated 29 May, 2002 and nskng why recovery huld 

not he made w.e.. 6.10.200 1  till dale. 

II  

L/1i S 

2. 	
A compliance reportay please be sent tlieafter. r'n

'ioui - 5 ía it hfu Ily 

(E.S.NARAYAN' 
Under Secretary, Estt.IV 

Tel. 6107577 

wt 

C 

A 



Arxu -. 

- 

vn'rnunt of Thd.t 
Cdicm 

Middle FTOlA8apUtrQ Zivisin 

2674267 

AXI (0361)2674267 

i1•sDsit, c. 

eb.nd pidclbori ,  %S- 

NN CUVabritl !ieity, 
Otbat1,-7G10i4 (e)-

rnt.ti1 3 

m 	o Urder 	 (rttii.ø) oc, 
' o.-51O11/2/2 .ett.-iy 4ated 13.5-04 (aow eio) r,ceivc4 

, !.Cicl, CC, 	ltte 	1017/12(56)/efl./C/ 
17!17 	 4 	pct of 

tope4 rwM effaet fa 13th Mcqq 2004. 

Rili*1-11 

to 
The 	a teafti 	 fl.iz, (%C, vcttL for dnd 
jnfcti4* p1at* 
r)'# p ntmdin Zner (Cto 	0/0 C.,, 	avc.millung  
f or kind LftfoasAica plee. 
The PcW & Accounts 0tficr, 04 	haw, 	 new * lhi.66. 
The tflder ecrtr, Patt.V9, CtC, Rom r0403, r4m Atavmv, 
now tEl i.66 • it is to la0ze umttbe nessixy zcticri rO&3rdlrS  
sbov case nMic0 etco sa1iUit ect of 	In .reapaot of 

3ri Txpml,, *.A.0, with efreet tr 6404001 is beiM tieu 
saptiate.1y. 
Thri ?49Pu1, A..0 1  iDi-wisicn, CWOw c2awhatt for Intntt. 
an C1it, 	 ', 	tt fm inforwtLm & 

etZ7 octicU.* 
acon 	 ivn.,iC, Ctwthti.14. 
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(I 	?.:'... •1:'.:i 

	 14 
[hi:. 1he/1ay •.. 	My, 

II'i 	F 	MB.. tLILD1l..' S 1:NGIiJiii'i[';E:BII.11101 

Shri Dayanioy 0aikia 

Seen ior Accountant 

Ott I c 	ot tht: Pay and ciccc:i j nts 01 1 ,  i cer 
Dcordrshari , Guwahat:i 	 cop Ii cart I: 

By (dvocates 	Shr I h .. ':1:: handa.. 

\/ rsi. 

1 .. 	 I he Un i on of I ri d I a 
R.epresented by the Sect etary :0 IT:he 

Government. of India., 
• 	Department cf Expenditure, 

• 

	

	Ministry ci Finance, 
New Delhi.. 

2. The ContrQj [er Generai 	of 	ccour 

, 	raay Ministry ci 	Finance 

/ 	
& De.partmet 	1.1 	Exr.endi t'.i re., 

Lok Nayak Hhawari, 

3 	) I [ e 	Chiet 	,ontro 11cr 	of 	CC:OUtI L:. 

/ I:nincipa.i 	ncccmnts Oft ice, 

lEBlock, 	I - ophical 	Bui [ding, 

\/ 
 

C.onnaught Circus, 

New Delhi 110 001 

4. The Sen jot 	Accounts Of [I ocr 	dii 	1 

Principal 	ccoLints Office, 

Ministry of 	Intormat I or 	and Broadcasting., 

H-B1ock, 	Irophical 	Biild:ing, 

c::onnaughl 	Cirt':ijs, 

Hew 	De.l hi 	1,10 	001.. 

ay 	and 	....,rooun I:s 	Oft 

Uoo rdars . H 

(.iwa hati 	 .. iesporn:ien i:s 

By 	ttdvocate: 	ShI..K. 	Choudhry, 	(earned 	d. 	i.ionai 

(:entra I 	Oovet'nment 	Standiiiq 	(ik:'itiael 

Shri 
I 
Ramjyo ,t.i Bhatt,'--o har.ee 

ssistant Accounìts (sI ticci, 

Off ice of the Execul 'e Enginee 

North Eastern Inves I •dati on Osi.v a ion 

iRonqppr Part I., 	OI.1rhar, 

Oistrict---Ca::har., 

OSS3.ITi.. 	 rpp I cant 

By advo;ate. 	S/Sin I N.. 	:lcnda. 	N 	15h;iI.i H:'''I t y caIo a. 

iJath,. 
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I 
I II j i ci  

pr 	ser 	.. I by 	he S•. i 	Ltu y 	H. * 	
Icvecnrra 1 	 a 
I.pa.rt:uiien 1.. 01 	:.X]aefldi I;I.JI€r 

Ministry c1 Fiiarrce, 
itew Delhi 

The Controller Genera.] of Accouii.: 
Ministry of Fi nance 

Department of F ::.pendi lure., 
oR Nayak Bha \ dn 

New Delhi 

Ihe Controller of Acconnts 
Ministry of Wa ter Resour ces. 
S h a s t r I oliawari 
New Delhi 

	

4. 	 the Executive Engineer. 
Government. of [ndia, 
Central Water Commission 
North E tern Investigation Div'uson No.1. 

.Jalhi kash:;u r, Si ichar, 
District uacha.r, Assarri 	 Respondents 

By Advocate: Shri C C Cat hak , Learned 	Icii t:i.onal, Central 
Govei mnent Standing Counsel 

e 	
C: R D C P 

. 	
Hon'ble MrKuldii:: Singh,Merriher(JudiJ 

1 

	

) 	
By this common judgment we will decide two OAs 

which involve common question of law and lacts 

2.. 	In '1'A-1 21/2003 app ican I.. too assailed 	all  

order dated 26. EL. 2OJ passed by Execil Li ye Engineer., 

Central Water Coniiui 1 sSiOfl, Silchar whereiv he has ordered 

recovery of Special Duty Allowance (SDA, br short) which 

has been paid to the applicant to be ct lected f rcm the 

applicant and also against the decision of the 

responderi to for di soon t I rivatio nof SDA ill l:ota I disregard 

of judgment: dated .1 2.5 .59 passed in CC bk .1.05/87 without. 

providing any rea.o;iab I e opportunity lo ilie app 1 icants.. 

It is also prayed that directions be I :isu-ed to t h e 



/ 
/ 

respondents 	':eJE c.: nay  

(dE!" 

	dated 	z•. 	.. 	aii:J order (.il'd 	 liii 	 il 

/ 
CJl  

In the connected 	Cd 	'/OC'3 	the 

applicant is stated to he aggrieved Ot d :::,ocIltinuatiOrl ol 

payment of SCA which is payable to the app I icant in terms 

of the OM dated 1412.,1983 1121988 and 2798 as wel.I 

as in the tight of the judgment qiven by the irbunaI 

datd 28 6 ?Q which was subsequently COH rmed by the 

Apex Court in SLP pr ci erred by the i'' esp..i del us.. 

S 

- 	4. 	Facts in brief are that in both the cases 

applicants who belflg to North Eastern region are worKing 

under the respondnetS as they had been recruited there.. 

3ut they are worKihg under the Govt.. of India and theil 

is also liable to he transferred anywhere in India.. 

% ) . 	Govt- 	of India, Ministry of -Defenee.. 

Department of Expenditure has issued a memorandum dated 

14121983 granting certain imroVerne-fl'I-S and facilities 

to those Central Govt. Civil ian emptoyee.S worKing in the 

North Eastern reg on, according to wh oh a SDA had been 

granted to Civilian employees of the bentra Govt Th:.. 

was @25% of the Basic Pay subject to the ceiling ol 

Rs400/ pm initially, which was also revised 

subseqUentlY After the issue of this office memoranduli 

the applicant alongwith other emPi.OYe5 approached the 

competent authoritY for grant of SDA but the same was 

denied to the applicants SO they tjjed an -CA which was 

registered as CC No.. LOS/B? Sh.. RD'. LI'H. ChotidhlJry 



'4L 

\15 	 at 	fldia 	n1 atJ•- 
 

contested 	H' 1.Ia 	a. pn;rdei - 1 t:.s ., hol,..e\..er 	/.1- a 1 .1 o'ecI 01! 

2 h-0 	H 	ta'yc.!r -:t 	!C aol - I ic:ant  

j u dgmen t 	given 	by 	t. he 	in i. bun a-I 	I j'a 	rea.pon den t 

tmp I-en en -ted 	the :j u dqiiien t and 	star d pay in .: 

pp.l icant thereafter was transt -err-ed f 	one ott ice tn' 

anutie.r-  attice under the Central G:vt.. 	-iii ati 1 I. workth.' 

as Assistant A ccounts Ott icer. However- ., casp.. No 4, the 

Execijtjve E:ngineer at Central Water Corim, scion under whom 

the applicant is now presently warkinq issued an order 

dated 26.8. 2002 for recovery of SDA paid to the 

applicants in 20 instalments commencin,i from 18200? 

- 

	

	which stated that the said order of ren:overy is illegal-.. 

Judc Iment of the Tribunal in O-1.05/87 ia ,  sti. 1.1 in - force. 

£\ 	ere1ore, the tctlLn at the respondent 	t arbitrary arid 

C) 	1 
j
1eai.. 	 - 

K) 	-, 
- 	 6. 	It is further- stated that in the similar 

circumstances another applican,t who was co-applicnt. 

alongwi-th applicant in O-105/67 had also approached this 

Tribunal against the order of dtscoritinuati.on and 

recovery of SDA when he filed OAN0.7/99.. The said O 

was also allowed and respondents were directed to 

continue to pay SDA to the applicant al O('-7/99 

7. 	The sa itie are the facts a I C3('-29/200 	arid 

in his case when earlier OA was allowed for grant of SO. 

dep'a'rtmenit has gone in a SLP before I: he Hon 'hie S,uprema 

Court but the SL.P was dismissed in I i.mtne. 



I 

j 

/1. 
L 

ReSpOfl don tSEiI. - ' 	contesting  

Respordor to 	admit: 	that 	the 	Govt.. 	ol 	India 	Mini:Ai v 	01 

Fine&n 	Moe 	Delhi 	vide 	ott i co 	i.icandi.irn 	rlat.eO 	. 

brotiqil: 	out 	a 	scheme 	exten'ii nq 	ti 	i I il:ies 	of 	cOO 	1: 	II:- 

Central. 	Govt.. 	employees servinG 	io 	i'Iorth Eastern 	ungioii 

It 	is 	fu ether 	stated 	t:hat 	at Ler 	SOrTIe 	time. 	::a:ffie 

departments sought clairitication 	aI:cut 	the applica:,::J I it/ 

of 	the said OM. 	Then Govt. 	of 	india issued another 	Oh 

dated 20..487 wherein 	it was mentioned that the 	itotarices 

have 	been 	brought to the notice of 	the Govt 	ct 	India 

that 	SDO 	has been 	a 1 1 owed 	to Cer I....i. 1 	Govt 	e'rip oveeo. 
5- 

serving 	in 	the North East Region 	w i l:.hout fu If ii Imen I:. 	of 

the 	condition 	of all 	India transfer liability which 	is 

rc\tnLstpe against the spirit of the orders on the subject-k 	For the 

A purpose 	of 	sanctioning 	SDA 	the 	all 	India 	transfer 

liability 	of 	the 	members 	of 	any 	service/cadre 	or 

incumbents 	of 	any 	posts/group 	of 	posts 	has 	to 	be 

determined by applying the tests of the recruitment zone, 

• promotion 	zone, 	etC. 	i e. 	whether recruitment to 	the 

service/cadre/posts 	has been made on all India hasi.s and 

whether 	promotion 	is also done or,. the basis of the 	all 

India zone of promotion based on OOIflfflOfl seniority for the 

service/cadre/posts 	as 	a 	whole. 	Mere 	clause 	in 	the 

appointment order to the effect that the person concerned 

is liable to be transferred anywhere in India, does riot.: 

make him eligihl.e for the grant at SDA.. 

9. 	Another OM was issued on 1112.88 but in 

the meanwhile several, cases were tiled in the 

Court/Tribunal challengIng the refusal of grant cd GUA 

and some of such cases won t to t he en b I.e Sii.preme Cou r t. 
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A. 

Li 

Hon 'hJ.e 	.uprenic: 	COurt. 	i! Uu ion ot India dflO 	hers 	vs.. 

Vijoy 	Kumar 	drid other.-; uphe I.d the: 	Tribune I 	j'JdquiEr1t- 2.

that ri I y rhcv. omnI o/ees ..ho i'er a pcsted t:r ar;1er 

hrom outside to the North East Region were entitled to  

grant of SDA on fulfilling thecritterjaa.s in OM dated 

20487. 	Such SDA was not available to the local 

resident of the North East Region 	Thus., it is submitted 

that incentives granted by the said OM are meant for the 

- ersons posted from outside to North Eastern Pegion and 

1oca1 residents of the said defined 

&) 

10.. 	It is further stated that similarly 

on'ble Supreme Court in another judgment dated 7..995 in 

case of Union of India and others vs.. Geolc.qical Survey 

of India employees' Associat::ion. and others held that the 

Group C and D employees who belong to the North East 

Region and whose transferS liability is restricted to 

their region only, they do not have'all India transfer 

liability and consequently, they are not entitled to 

grant of SDA. On the same lines there is another 

judgment of Hon'ble Supreme Court Sadhan Kumar Goswami 

and others vs.. Union of India and others where Hon'ble 

Supreme Court again put reliance on the earlier decision 

as in S..Vijoy Kumar case held that the criteria required 

for the grant of S.DA is same for both groi..ip A and B 

officers as in the case of Group C and U and there is no 

distinction. 

kA, 



I 

/ 
1/ 

'ft 

ii 	k'e ha' 	iiea 	1 trio Ia.rriec.i 	el 
	

I- 
	

\ ~11 

partdes and gone through the record.. There 	. no d] sput:e 

• 	 to the tact that ott ice rneiioran durri was i 	 or an ti no 

certain facilities to the 	Central Govi. 	employees 

serving in tha North Eastern fegto'n -  and: .aa regards the 

facilities of SDA is concerned, the same was allowed to 

certaiii employees and to these applicants it was allowed 

• 	after they had gone to the Tribunal by filing 'an O. 

Against the judgments given by the iribunal ' the 

department had also filed an SLP before Horib].e Supreme 

Court Though various other SLPs were decided in favour 

of •Goernment but in the case of the appli.arit: SL.P has 

/tNismissed in limir.. 

I 
12. 	Now the question arises that. after the 

dis 	sal of the SLP,filed against the applicants, can 

'the Govt. 	resort to recover the amount of SDA paid to 

the applicants. Learned counsel appearing for the 

respondents submitted that since the law as laid down' in 

Vijoy Kumar's case by the Supreme Court of india it has 

been categorically held that the criteria.for grant of 

SDA. is 'just not the condition mentioned in the 

appointment letter that the empployee has an all India 

transi'er liability but it has to be examined in the light 

of t e judgment in Vijoy Kumar's case and it. is to be 

seen that employee is a resident of North Eastern Region 

and his transfer liability remains within t.ho.zofle then 

he cannot be given the facility of SD So based on the 

judgmbnt of Vijoy Kumar's case the respondents have 

.'•. 



J :.con t inueo  

also Started 

pa d 	to 	I. 

4't 
8 

.i h ij J 
recovery proce i. r qs to r I f i amount a I r ea dv 

I 	::ri tv ii ri do 

1.3 Bu -t on 	the-  contrary counsel appearing for 

the 	applicant subrrrjtted that once the criteria has 	been 

fixed 	and the matter had gone up to the Hon'bje 	Supreme 

Court the department cannot recover the amount paid to 

the applicants nor the department can discontinje to make 

the payment to particular employees as the department - has 

lost their case upto the Supreme Court.. On this issue 

counsel for appiicant has also referred to a judgment in 

to -189/1996 titled as Sh 	KCShariia and other 	vs. 

	

njon of India and others 	The Court upholding the i 

ntentjori of the applicants in the said case observed as 

"(flit is now to be seen whether the 
applicants are entitled to get the SO 
This Tribunal cannot pass any order 
reviewing order passed earlier by this 
Tribunal as the Supreme Court had 
dismissed the SLP against the said order 
of the Tribunal. Therefore, we agree 
with the submissions of. Mr. Sarkar that. 
the applicants are entitled to get the 
SDA on the basis of the judgment passed 
by this Tribunal in O-208/91.. In view 
of the above circumstances the Annexure 3 
OM dated 12..1..96 shall not, have any 
effect so far the present appi.icants are 
concerned, unless the Supreme Court 
reviews the order dated 8..2..91. passed by 
this Tribunal in OA 'No.208/91. 
Therefore, we set aside the Annexure S 
order. The applicants shall continue to 
get the SDA.. 
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the jcnnenl eri the basis ct vLi ch app I I ii 

Cou rt in an SLP nd t hose SLPs have oean d i::Ii sod 	Sc 

it is not open for this Tribunal to review hhe order 

passed by the Tribunal particu larly so when the SLP ti led 

against the order of the Tribunal has nir eady been 

dismissed by the Hon 'ble Supreme Court.. Thus, we find 

that t OA deserves lo be allowed We or.:iec that; nc 

recovry shall be effected from the app] i.c:emit...it any 

amount had already been recovered that she I i be ref'.inded 

to the applicants, and department shall conrinue to pay 

SDA to  the applicants. Both the OAs ere eocordin1y 

disposed of.. 

Sd/MEMBER(J) 

Sd/MEMBER(A) 

TT 
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No, 11(3)/95E.II(B) 
Overflfl1eflt of India 

Ministry of Finance 
Department of Expenditure 

New Delhi. the 12t1--i Jan 1996 

OFFICE ORDER 

Sub 	Special Duty Allowances for civilian employees of 
the Central Government serving in the States and 
Union Territories of North Eastern Region-
regarding. 

The undersigned 	is directed 	to refer to 	this 

Cepartment's O.M. No, 20014/3/83EIV dated 14.12.1983 and 

20,4.87 read with O.M. No. 20014/16/86 EIV/E,II(B) dated 

1.12.,  •88 on the subject mentioned above. 

2. 	The Government of India vide the above mentioned OM 

dated 14.12.83 granted certain incentives to the Central 

Government 	civilian employees posted to the N.E. region. 

One of the incentives was payme nt of a 	Specia1 Duty 

Allowance' (SDA) to those who have 	All India Transfer 

Liability. 

3, 	It was clarified vide the above mentioned OM dated 

20.4.87 that fort he purpose of sanctioning 	Special Duty 

Allo4ance" the All India Transfer Liability of the members 

of any service/cadre or incumbents of any post/group of 

posts has to be determined by applying t h e tests of 

recruitment zone promotion zone etc. i e. whether 

recruitment to service/cadre/post has been made on all India 

basis 
1 ,

and whether promotion is also done on the basis of an 

all India common seniority list for the service/cadre/post 

as a whole. A mere clause in the appointment letter to the 

effect that the person concerned is liable to he transferred 

1 47X6k`  
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anyhere in India, did not make him eligi ble for the grant 

of SDA. 

Some employees working in the NE Region approached the 

Honble Central Administrative Tribunal (CAT) (Guahati 

Benh) praying fo r the grant of SDA to them even though they 

were not eligible for the grant of this allowance 	The 

Honble Tribunal had upheld the prayers of the petitioners 

as thir appointment letters carried the clause of All India 

Transfer Liability and, accordingly, directed payment of SD 

to them. 

in some 	cases, 	the 	directions of 	the 	Central 

dministrative. Tribunal were implemented. Meanwhile, af 

Special Leave Petitions were filed i nthe Hon'ble Supreme 

Court by some Ministries/Departments aainst the order - s of 

the CAT. 

The Hon'ble Supreme Court in their ,judqment delivered 

on 20994 (in Civil appeal No. 3251 of 1993) upheld the 

subthission of 	t h e Government of 	Incia that Central 

Government civilian employees  who have all India transfer 

liability are entitled to the grant of SD, on being posted 

to any 5 ..ation in the NE Reqio nf from out . ide the r- eqion and 

SDA would not be payable merely because of the clause in the 

iappcirtment order relating to all India Transfer Liability.  

The apex Court further added that the grant of this 

allowance only to the officer -s transferred from outside the 

region to this region would not be violative of the 

provisions cont . ...ed in Article 14 of the Constitution as 

well as the equal pay doctrine. The Hon'hle Court also 

direcLd that whatever amount has alr -eady been paid to the 

respondents or for that matter to other similarly sitw ted 

employees would not be recovered from them in so far as this 

allowance is concerned. 

7, 	In view of the above judgment of the Hon'ble Supreme 

Court, the matter has been examined in consultation with the 
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MiniStrY of law and thef allowing decision have been taken 

i. 	
the amount already paid on account of SDA to the 

i neligible persons on or before 2099
4  will be 

waived; & 

IL 	the 	amount 	paid 	on 	
account 	of 	SDA 	to 	

ineligible 

persons 	after 	20994 	(which 	
also 	includes 	those 

cases 	i n 	respect 	of 	
which 	the 	allowance 	was 

pert.aininQ 	to 	the 	period 	
prior 	to 	2094 	but 

payments 	were made 	
after 	this date 	i 	

20994) 

will he recovered 

S. 

keep 

All 

the 

the 	Ministries/DePamt5 	
etc 	are 	requested 	to 

above instructions in view for strict complice 

9 

the 

Accounts 

In 

comptroller 

their 	application 	to 	employees 	
of 	India 	Audit 	and 

De.partmer1't 	
these orders issue in consultation with 

and Auditor General 	of 	Indiafl 

10, Hindi version of this OM is enclosed 

Sd/ XXXXX>< 

(C Balachandran) 

Under Secy to the Gov't of India 

All Ministrie/Dep5rtmt5 of Govt of T .... dia etc 
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G.L, M.F., O:MYNo. 11 (5)197-E..I! (B), dated 29-5-2002 

Sal Duty'.Allowance to civilian ep!oyeespl 
from outside the region only 

The undersigned is directed to refer to this Department's 
O.M. No: 20014/3/83-E. IV, dated 14-12-1983 and 20-4-1987 read 
with O.M. No. 20014/16/86-E.IV/E. 11(B), dated 1-12-1988 and 
O.M. No. 11 (3)/95-E.II. (B), dated 12-1 7 1996 (SI. Nos. 214 and 103 
of Sivamy's Annual, 1988 and 1996 respectively) on the subject men-
tioned above. 

Certain incentives were granted to Central Government 
employees posted in N-E: region vidë OM, dated 14-12-1983. Special 
Duty Allowance (SDA) is one of the 'incentives granted to the Central 
Government employees having "All India Transfer Liability". The 
necessary clarificatiOn for determining the All India Transfer Liability 
was issued vide OM, dated 20-4-1987, laying down that the All India 
Transfer Liability of the members of any service/cadre or incumbents 
of any post/gràup. of posts has to be determined by applying the tests 
of recruitment zone, promotion zone, etc., i.e., whether recrUitment to 

has been rpade on All India basis and whether 
prdmotion is also done on the basis of an All India common seniority 
list for the service/cadre/post as a whole. A mere clause in the 
appointment letter to the effect' that the person concerned is liable to be 
transferred, anywhere in India, did not make him eligible for the grant 
of Special Duty Allowance. 

Some employees working in N-E. region who were not eligible 
for grant 'of Special Duty Allowance in accordance with the orders 
issued from time to time agitated the issue of payment of Special Duty 
Allowance to them before CAT, 'Guwahati Bench and in certain cases 
CAT upheld the prayer of employees. The Central Government filed 
appeals against CAT orders which have been decided by Supreme 
Court of India in favour of UoI. The Hon'ble Supreme Court in 
judgment delivered on .20-9-1994 (in Civil Appeal No., 3251 of 1993 
in the case of Uol and Others v; Sh. S. Vaya Kurnar and Others) 
have upheld the submissions of the Government of India that Central 
Government civilian employees who have All 'India Transfer Liability 
are entitled to the grant of Special Duty Allowance on being posted to 
any station in the North-Eastern Region from outside the region and 
Special. Duty Allowance would not be payable mr,e1y._because....nL.a 
clause in the appointment order relating ill.kdiaTransferLiabjy. 

SN-2 
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4. In a recent appeal filed by Telecom Department (Civil Appeal 
No. 7000 of 2001-arising out of SLP No. 5455 of 1999), Supreme Court 
of India has ordered on' 5-10-2001 that this appeal is covered by the 
judgment of this Court, in the case of, Vol and Others v. S. Vzjaya-
.kumar and Others, [reported as 1994 (Supp. 3) SCC, 649 ] and 
followed in the case -of' Vol' and Others v. - Executive Officers' 
Association Group 'C' [1995 (Supp. 1) SCC, 757 ]. Therefore, this 
appeal is to be allowed in favour of the UoI. The Hon'ble Supreme 
Court further ordered that whatever amount has been paid to the 
employees by way of SDA will not, in any event, be recovered from 
them inspite of the fact that the appeal has been allowed. 

5. In view of the aforesaid judgments, the criteria for payment of 
Special Duty Allowance, as upheld by the Supreme Court, is reiterated 
asunder:- 

"The Special Duty Allowance shall be admissible to Central 
Government employees having All India Transfer Liability on 
posting to North-Eastern region (including Sikkim) from 
outside the region." 

All cases for grant of Special Duty Allowance including those of All 
India Service Officers may be regulated strictly in accordance with the 
above-mentioned criteria. 

6. All the MinistriesfDepartments, etc., are requested to keep the 
above instructions in view for strict compliance. Further, as per 
direction of Hon'ble Supreme Court, it has also been decided that- 

The amount already paid on account of. Special Duty 
Allowance to the ineligible, persons not qualifying the 
criteria mentioned in 5 above on or before 5-10-2001, 
which is the date of judgment of the Supreme Court, will 
be waived. However, recoveries, if any, already made 

- 	need not be refunded. 

The amount paid on account of Special Duty Allowance to 
ineligible persons after 5-10-2001 will be recovered. 

7. These orders will be applicable mutatis mutandis for regulating 
the claims of Islands Special (Duty) Allowance which is payable on 
the analogy of Special - (Duty) Allowance to Central- Government 
Civilian employees serving in the. Andaman and Nicobar and 
Lakshadweep Groups of Islands. - 

8. In their application to employees of Indian Audit and Accounts 
Department, these orders issue in consultation with the Comptroller 
and Auditor-General of India. 

')_ ; 
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IN THE CENTRAL4DMFNISTRATIVTRIBUNAL 
G 	 HATI 

O.A. No. 136/2004 

• 	 Shri Tusar Kanti Paul 	...Applicant 

Union of India & Others 	...Respondents 

(Written statements filed by the respondents No. 1,2 and 3) 

The written statements of the respondents are as follows: 

That a copy of the above noted O.A. No. 136/2004 (hereinafter 

referred to as the "Application") has been served in the 

respondents. The respondents have gone through the same and 

understood the contents thereof. 

That the statements made in the application, which are not 

specifically admitted, are hereby denied by the respondents. 

That before traversing the various paragraphs of the application. 

the respondents beg to state a brief resume to the facts and 

circumstances of the case and the basis for entitlement/payment 

of Special Duty Allowance (referred to as the "SDA") as under: 

(a) 	That the Govt. of India, Ministry of Finance, Department of 

Expenditure. New Delhi, vide Office Memorandum No. 

20014/3/83-E.1/ dt.14.12.1983 brought out a scheme thereby 

extending certain facilities and allowances including the SDAfor 

the civilian employees of the Central Govt. serving in the North-

Eastern States and Union Territories etc. This was done to 

"attract and retain the services" of officers coming from out side 

to the N.E: Region (the defined area) which is considered as 
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inaccessibility and difficult terrain A bare reading of the 

provisions of the said O.M. makes it iscléar that.these facilities 

and allowances are made available only to those who are posted 

in the region from outside on transfer. 

A true copy of the said Ô.M.Dt.14..12.83 is 

annexed as ANNEXURE-RI. 

(b) That after some time, some departments  sought some 

clarifications about the applicability ofth'e said O.M. dt.14.12.83. 

in response to the said clarification, the Govt. of India issued 

another Office Memo. Vide No.20014/3/83-E.IV dt. 20.4.1987. 

This O.M was issued as a clarification for interpretation of the 

clauses/ phrases in the O.M dated 1412.831he relevant portion 

of the said O.M. is quoted below: 

"2. 	Instances have been brought to the notice of this 

Ministry where. Special (Duty)Ailowance. Ii as been allowed 

to Central Govt. employees serving in the North East 

Region without the fulfillment of the condItion of all India 

Transfer liability...This against the spirit of the orders on the 

subject. For the purpose of sanctioning Special (Duty) 

Allowance, the all India transfer liability of the members of 

any service/cadre or incumbents of any posts/group of 

posts has to be determined by applying the tests of 

recruitment zone, promotion zone, etc. i.e. whether 

recruitment to the service/cadre/posts has been made on 

all India basis and.whether promotion is aIo done on the 

basis of the all-India zone of promotion based on common 

seniOrity for the service/cadre/posts as a whole. Mere 

clause In the appointment order (as is done in the, case of 

almostall posts in the Central Secretariat etc.) to the effect 

that the person concerned is liable to be transferre.d 

anywhere in India, does not make him eligible for the grant 

of special (duty) allowance." 

A true copy of the said. O:M. dt.20.4.87 is 

annexed as ANNEXURE..R2. 
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• 	 (C) 	That the Govt. of lndia,again brought out another Office Memo. 

• Vide F.No.20014/16/86/EJV/E.lI(B) dL I .12.88..Bythè said Q.M. 

the special (duty) allowance was fuiher continued to the central 

Govt. employees at the rate prescribed therein. 

A true copy of the said O.M dt.1.12.88 is 

annexed as ANNEXURE-113. 

(d). That in the meantime, several céses were filed in the 

court/Tribunal challenging the order/action leadingto refusal of 

• grant of SDA and some of such cases went to the Hon'ble 

Supreme Court. The t-fon'ble Supreme Court vide order dated 

20.9.94 in Union of India & others a5  S. Vijoykumar & others 

[C.A. No.3251/93 reported in (1994)3(Suppl) SCC 649]upheld 

the provisions of the O.M. dt.20.4.87 and also made it clearthat 

only those employees who were posted on transfer from outside 

to the N.E. Region were entitled to.grant of SDA on fulfilling the 

criteria as in Q.M.dt.20.4.87. Such SDA was not available to the 

local residents of the N.E. Region. The Hon'ble Supreme Court 

also went into the object andspirit of the 0.M.dt.14.12.83 as a 

whole. This judgmentis still holding the field and followed bythe 

•Hon'ble Court in subseqient cases Prior to this decision, the 

Hon'ble Supreme held similar view Ih another case in RBI-vs-

RBI Staff Officers' Association reported in AIR 1:992 SC 485. 

A true copy of the said judgment dt.20.9.94 is 

annexed as ANNEXURER4. 

(e) 	That the Hon'ble Supreme Court in another decision dated 

23.2.1995, in CA No.3034/95 (Union of India & ors -vs-

Executive Officers Ass9ciation Group-C) held thatthe spirit of 

'the O.M. dl. 14.12.83 isto "attractand retain" theservices ofthe 

officers from outside posted in the North-Eastern Region, which 

does not apply to the officers belonging to the North-Eastern 

Region. Therefore, the question of attracting artd.,reaining the 

services of competent officers who belong to North-Eastern 

Region it self would not arise. The ináentives granted by the said 

O.M. is meant for the persorispostec11rom outside to the Ngrth-

Eastern Region, not for the local residents ofthe said defined 
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reason. The Hon'ble Supreme Court in this deáisiOn also held 

that the spirit of the O.M dt.14.12.83 is to attract and retain the 

services of the officers posted in the N.E Region from outside 

and therefore, application of these provisions to the local 

residents ofN.E. Region does not arise. W.hil.e.passing the said 

judgment the Hon'ble Supreme court referred to and relied upon 

its earlier decisions held in Chief General Manager Telecom)-

vs- Shri Rajendra Ch. Bhattachrjee & others reported in AIR 

1995 SC 813 and also the "S.Vijaykumar case". 

A true copy of the said j u d gme nt dt.23.2.95 is 

annexed as ANNXURE-115. 

That. the Hon'ble Supreme court in another judgment dt.7.9.95 

passed in Union of India & others -vs-Geological Survey of 

India Employees' Association & others (CA No. 8208-8213) 

held that the GrOup C and 0 employees who belong to the N.E. 

Region and whose transfer liability is restricted to the said regi9n 

only,they do not have all India transfer liability and consequently 

they are not entitled to:  grant of SDA. 

A true copy of the judgment dt. 7.9.95 is 

annexed as ANNEXURE-116. 

That after the judgment of the Hon'ble Supreme Court, the Govt. 

of India brought yet another Office Memo. VideNo. 11(3)195-

E.11(B) dt.12.1.96 and directed the departments to recover the 

amount paid to the ineligible employees after 20L9.94 as held by 

the Hon'ble Supreme Court. 

A true copy of the said 01M.dt.12.1 .96 is 
- 	

. 	 annexed as ANNEXURE'1171 

That in another case vide Writ petition No794/1 996 in Sadhan 

Kumàr Goswami &. others -vs- Union of India & others, the 

Hori'ble Supreme Court again put reliance ontheearlier decision 

as in S. Vijoykumar case and held that the ,  criteria required for 

the grant of SDA is same for both group A and B officers as in 

the case of Group C and 0 and there is no distinction. By the 

0 
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said judgment, the said H.on'bte  court also held thtthè SDA paid 

to the ineligible employees after 20.9.94 be recovered as the 

Govt. of India has limited the recovery of SDAto the'ineligible 

employees from the date of the judgment dt.20.9 94 passed in 

S.Vijay Kumar and in terms of the O.M. DI. 12.1.96. 

'A true copy of the ji.dgme'nt dt.25.10.96 is 

annexed as ANNEXU.RE-R8. 

(I) 	That the Ministry of Finance further in connectiO.n with query 

made by the Directorate General of Security, New Delhi gave 

some clarification to the questions raIsed by some employees 

regarding eligibility of SDA. This was donevide l.D.No.1204/E-

ll(B)/99 and which was duly approved by the CabinetSecretariat 

U.O. No.20/I 2/99-EA.l-1798 dt.2.5.2000. According to that 

clarification, an employee belonging to the N.E. Region, posted 

in the N.E. Region having all lndiairansfer liabilityas a' condition 

of service, shall not be entitled to grant of SDk But if such 

employee istransferred out of the N.E. Region and reposted to 

N.E. Region on transfer from outside, in that case such employee 

would be entitled to SDA. The applicant in the instant case is a 

local resident and serving in the N.E.egion only all along during 

his service career, hence he is not entitled to grant of SDA 

atleast after the judgment passed by the Hon'ble Supreme Court 

in S. Vijàykumar's case. There had be' n.simiiar decision of the 

Hon'ble Supreme Court in the matteriñciudiflg the concept of 

'transfer' and 'posting' as.reported in (1 998)2ScC 609 (UBI —vs-

Meenakshi Sundaram & others) 

A true copy of the said clarification of the 

Cabinet Secretariat'Dt. 2.5.'2000 is annexed as 

ANNEXURE.R9. 

0) 	That in a recent decision dt. 5.10.2001, in Union of India & 

others -vs- National Union of.Telecom Engineering 

Employees Union & others (CA NO. 100/2001),the Hon'ble 

Supreme court once again clinched on the vexed question of 

grant of SDA to the central govt. employees and:by.relying on the 

earlier decision of "S.Vijoykumar" and the "Executive Officers' 

i .... 	'.... 	. 	 ' f..: 
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Association Group C" and was pleased to allow the appeal in 

favour of the Union of India and held that the athunt already 

paid to such ineligibleemployees should not beréc.overed. 

The true copy of the judgmentdL5102OO1 is 

annexed as ANNEXURE-R1b 

(k) 	That pursuant to thesaid judgment passed in CA1Nà:7000/200.1, 

the Govt. of India. Ministry Of Finance, Department of 

: ExPtmfl, brought out another Office Metho F.No. 11(5)197-

Eil(B) dt.295.2002 and thereby directedali the de.partmentsto 

recover the amount of SDA already 'pild to such ineligible 

employees with effect from 6.10.2001 onwards andto waive the 

amount. upto5.10.2001 i.e. the date of the said judgment. 

The true copy of the O.M. dt. 29.5.2002 is 

annexed as ANNEXURE-Ril. 

(I) 	That this Hon'ble Tribunal, vide order dated•2352003 passed in 

O.A. No. 249/02, 316/02 342/02 and 367/02 :réj e ted the claim of 

SIDA by the employees of the Central Government under the 

above facts and circumstances which, are similar in the instant 

case also. 

The copy of the judgment-dated 235.2003 is 

annexed hereto as ANNEXURE.R12. 

From the above facts and circumstancesof the case and'the 

clarification made in the matter, it is very, much clear that only 

those employees, irrespective of their groups inA,B, C or D 

shall be entitled to the grant of SDA if they fulfill the criteria as 

underlined in O.M. dated 20.4.87 and such employees are infact 

posted in the North Eastern Region actually on transfer and they 

are not residents of North-Eastern Stales as defined from time to 

time. Therefore, the amount paid to the ineligible employees upto 

5.10.2001 would be waived. However, the amount paid after 

5.10.2001 would be recovered. This aspect of thematter is clear 

as indicated by the Hon'ble Supreme Court in Ats all-earlier 

decisions. 
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That as per records of the respondents, the applicant is a local 

resident of the defined area of the North Eastern Region. The 

applicant was appointed initially in the North EasterflRegion and 

he is continuing to wock in the North Eastern Region ithout any 

transfer to outside the said region.Hence., the appiftant is not 

entitled to the grant of SDA and the amount so far paid is liable 

to be recovered from him. 

That the legal questions that have arisen in this instant case is 

that where there is a decision passed b'the Hon'ble Tribunal on 

12.5.1989 in GC No.105187 i.e. prior tothe law laid down by the 

Hon'ble Supreme Court. in the matter as on 209.1994. in 

S.Vijaykumar's case and such decision of the Hon'ble Tribunal 

attaining finality for being not challenged in any higher court, 

whether the employee shall continue to get the SDA by virtue of 

the said earlier decision of the Tribunal in spite of the fact that 

the Hon'ble Supreme Court has laid down law in that regard and 

according to that law the employee is not entitled to get SDA. It 

is also the question of law as to whether the provisions of Article 

141 of the Constitution of India read with the catena of decisions 

of the l-lon'ble Supreme Court,the decision of, S•. ,Vaykumar and 

other ratio decidendi are binding onthe respondents including 

this case also where there has been an order of this Tribunal 

allowing SDA to the employee prior to such Supreme Court's 

decision. The legal question involved in this case is that as to 

whether the law laid dd.wn in P.U.Joshi & others —vs- A.G, 

Ahmedabad & others as reported in (2002) 45CC 388 read with 

the ratIo decidendi laIdd9wn in K.Ajit Babu —vs-UOI & Others as 

reported in AIR 1997 SC 3277 would 
r
be applicable in this instant 

case or not. In the case of K. Ajit Babu, the Hon'bie Supreme 

Court heldihat an earlier decision passed bythe Tribunal may 

affect some other e.mpIoees adversely and suchdecision may 

not be strictly a judgment in personurn, but that would be 

judgment in rem. In that case affected employees Challenged the 

earlier decision of the Tribunal. The Hon'bleSupreme Court held 

that the Tribunal has to téke into account the judgment rendered 

in earlier case as a precedent and decide application 

accordingly. The Tribunal may either agree withtheview taken in 
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earlier judgment or it may dissent. If it dIssents, thenttie matter 

can be referred to a larger Bench! Full Bench and place the 

matter before the Chairman for constituting.a larger Bench so 

that there may be no conflict upon the two Benches. The larger 

• Bench then hasto consider the correctness of earli.erdecision in 

disposing of the later application. The larger Bench can overrule 

the view taken in the earlier judgment and declare the law, which 

would be binding on all the Benches. The legal question involved 

in this case is also that as whether the:earlier decisions of the 

Tribunal by virtue of which the applicant is getting SDA although 

he is otherwise not entitled to SDA, is hit by the provisions of the 

doctrine of 'sub-silento' or 'per incurium'. 

(o) the respondent being bound by the decisions of the Hon'ble 

Supreme Court and in view of the settlement position of law that 

the employee in the instant case is not entitled to SDA but 

getting the same by virtue of the earlier decision Ofthis Tribunal 

and in view of the fact that there has been continuous heart 

burning among the other similarly situated employees who not 

getting SDA, took the steps to stop payment of SDA to the 

employee vide order dated I 8.5.2004,which is the subject matter 

in this instant case. 

PARAWISE COMMENTS: 

4. 	That with regard to the statements made in para I of the 

application, the answering respondents state thatby.the passing 

of the various judgments and orders by the Hon'ble Supreme 

Court on the Issue of grant of SDA asindicated hereinabove, the 

law has been laid down by the Hon'b;le Supreme Court that an 

employee who is a local resident of the North Eastern Region is 

not entitled to the grant of SDA. Thisis a law binding on all the 

courts and authorities. The decisions of the Hon'blé Supreme 

Court are binding on all states and their officers and all persons 

whether they are parties thereto or notand to all pending 

proceedings as provided under Article141 of the Constitution of 

India. Therefore, the answering respàndents respectfully submit 

4, 



that there is no cause of action in filing the instant application 

and the same is liable to be dismissedwith cost. 

That with regard to the statements made in para 2, 3, 4.1 and 

4.2 of the application,'thé answering respondents state that they 

have no comment to offer. 

That with regard to the statements made in para 4.3 of the 

application, the answering respondents state that the veryobject 

and spirit of the O.M. dated 14.12.83 is to "attractaridretain"the 

services of the competent officers in the Northern Region for its 

inaccessibility and difficult  terrain. The persons coming from 

outside- the Region faces the hostile situation in thi Region while. 

the local resident are accustomed with such situation. Therefore, 

• the provisions of the said Office Memorandum are held to be 

inapplicable to Central Government Enployeswho are resident 

of the Region. The applicant is a localresideritofSilchar in the 

North Eastern Region and hence he is:not entitled 	grant of 

SDA. The judgment and order dated 12.5.89 passed in O.A. No. 

105/87 shalt no longer apply/operate afterthe law laid down by 

the Hon'ble Supreme Court as stated hereinabove. 

That with regard to the statements made in para44,4.5 and 4.6 

of the application, the answering respondents state that they 

were boundto obey the judgment and orderdatedl2.5.89 as 

there was nolaw to determine the issue about eligibility criteria 

of SDA upto 20.9 .94 when the Hon'ble Supreme Court for the 

first time laid down law that a local resident of the North Eastern 

Region is not entitled to the grant ofSDA. These being matterof 

law and records, nothing is admitted which is beyond the scope 

of such law and records. 

That with regard toth.e statements made in para 4.7 and 4.8 of 

the application, the answering respondents state that the 

respondents had to take such steps as .theyare b;ound by the 

decisions of the Hon'ble Supreme Court and the guidelines and 

instructions issued by the Government from t-ime.to time. The 

same issue has, again come up in this instant case and it is a fit 

case thatthis Hon'ble Tribunal would be - pleased to go into the 

.- 	.• 	 -.;:. 
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matter by referring the same to a larger Bench asper law laid, 

down by the Hon'ble Supreme Court as staled above and set 

right legal point in issued 

That with regard to the statements made'in.ara49 and 4.10 of 

the application, the ànswéring respond;efltsreiteráte the forgoing 

statements made in this written statement and state that they 

have acted as per provisions of law as he'y are duty bound to do 

so not only to obe.ythe order of the Hon'ble Tribunal but also all 

the decisions of the Hon'ble Supreme Court pertaining to the 

same subject. 

That with regard to the statements made in para 

4,11,4.12,4.13,4.14,4.15,4.16 and 4.17 of •th.e application, the 

answering respondents state that the respondents are taking 

such steps as on the basis of law laid down by the Hon'bte 

Supreme .Court and the subsequent Office Memo issued by the 

Govt. of India in that matter, the applicant is not entitled to SDA, 

but he is getting it by virtue of an earlier decision of thisHon'ble 

Tribunal, which has cause serious heart burniflgamong the 

similarly situated employees who are not getting the SDA. This 

being a case involving substantial question of lawto be resolved 

in the tine as stated above, is a fit case that maybe heard afresh 

on the question of law as well as facts of the case. 

That with regard to the statements made in para 5.1 to 5.11 of 

the application, the answering respondents state thà..the grounds 

shown by the applicant to support his contention claiming thereby 

for grant of SDA are not legally valid grounds in view of the facts 

and circumstances of thecase and the catena of decisions of the 

Hon'ble Supreme Court in the same subject and other laws as 

the respondents are, bound by such law aril the decisions. 

Therefore, the application is liable tobe consdered afresh and 

or may be referred to referred to a larger Bench .for final decision 

as per. law laid down by the Hon'ble Supreme Court. 

That the answering respondents have no comtients to offer to 

the statements made in para 6 and 7 of the application. 
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13. That with regard to the statements made in .para 8.1 to 8.5 and 9 

and 9.1 of the application,the answering responderits.statethat 

under the, facts a n d circumstances of the case and the provisions 

of law and also the law laid down by the Hon'.ble Supreme Court, 

the matter may be heard and considered by a largerBEnch of the 

'Hon'ble. Tribunal as per direction and laid down by the Hon'ble 

Supreme Court as stated hereinabove 'andfurthér be pleased to 

hold that the applicant is not entitled to grant of SDAper law laid 

down by the I-Ion'ble Supreme Court and I or pass such further or 

other order that this HOn'ble Tribunal may deem fit and proper. 

In the premises aforesaid, it'.is, therefore, 

prayed that Your Lordships would be pleased 

to hear the partie:s, peruse the records and 

after hearing the parties and perusing the 

records, shaH also be pleased to refer the 

matter to a larger Bench as per law and the 

law laid down by the Hon'ble Supreme Court 

and after such reference to.a larger Bench of 

the •Honble. such Iarer Bench would be 

pleased to ho.d that the applicant is not 

entitled to get the SDAa.s per Jaw laid down by 

the.Hon'ble Supreme Court. 

. 	 .:' 	 .. 	 -. 	 .. 	 . 	 . 	 .' 	 . .. 
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VERIFICATION 

I, Shri Anup Kumar Srijastàv.a, at present working as Executive Enginëe:r at 

Mddle Brahmaputra Division, CWC, Guwahati, who is taking steps, in this case, 

being duly authorized and competent to ;si.gn this verification, do hereby solemnly 

afirm and state that the statements made in para.. .... are 

trJe to my knowledge, and belief, those made in para ... 

n7atter of records, are true to my information derived therefrom and the rest are my 

hmbIe submission before this Hon'ble Court. I have not suppressed any material 

fact. 

And I sign this verification on this 11 th day of Februa'ry,2005 at Guwahati. 

ell 

DEPONENT 
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9nvnvvmq n % 	b Ciii r llt, 	 rciii 1.7  
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oubjucti to thu Uctuol uxpunditurn iruuuL'ri:d by thu Govnruuuuint L1f,'VLIflL will bia 	

• 3drnj.,cibi. 	 '. 	

H 	 • 	 ' 

(vii ' 	l o i nit ~ L_tl niu 	 , 	 ,. 	 • 	 . 	

' 

in coon if flOV'i rnunnint no rvrint u p r'icoqd lnr,j Oil Linuu) irur 0 (iIOCO or pouting in North 1_outti in i'tiq.Iitn, tint cm Hid t,t i,ri,vitl (fl(j ' Oxt;n'iu 
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no JoIning t Inc • T ho ';umu C oncu 'is ion, will bit tiimiu thin on rot liii, form loovu 

(lx) 	k 	L'i'JvuTrt,vul litun,Lnn i 	 ' 	 S  
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Gvrnm!1 of  Indit 

Mkdstry o 
tntat c 

Cttf cii ci 

Lu4 Nayalt Bbaan, Kan Marc 

New DeW -iiO3 

-, 

SpaI rTy) Ati,iwaiCe t (} 	S/OI0'i 	f 

Ac!rL OrgaiaCfl ;d i N 	E4stecr heoD 

"this office has reccivod a I urrber of repre.SefliLiOflS regardrig grant 

Scia (Duty) Mlowance to the o 	rs/ipioyeC of the Civil AcCOufltS 

Ognition posted in Nort Eirn Region. Spes1 (Duty AUovancC is 
tin ciaimei on the premisc that (i) offier/cmpiOYS of the CvU AcoOunts 

C'raisatiori &c under all-India tranr.fer lisbility either according a terms 'and 
cmditions of their appointment 0, according to recrutmeflt ruks appiicabk to 

thc:tn, and (U) there are simiariy situated employeeS withm the Civil Acxoun[S 

OrgaSat1On who are aiready getting Spciat (Duty) Mlowaricc by virtue of 
ju)gn'tentS of the onble ceral AdministtattVe'TtIbtUat in their favour. 

2. Gcvenunen has consistently held thevieW that rnetc CXiStCflCC Of nIl-

lndi trahsfer liability clause in appoinflent order or in recflfltflnt ruleS does 

Mn in iraelf entitie an employee to Special (Duty) Allowance. This 
  positioi 

hc'ith goxt for officers/employees of the Civil Accounts OrganisttiOn aso. 
How'vet. durmg' the periOd 1987 'to 1990 nd afterwards, several 

off1cers!ernplOYS flied applications before the' Centrai AdministratWe Tribux.aL 

The Tibuthii' held that the offkers/ernp ees of th Civil Accounts 

Organisatii, ''who were appUcants before it, were ntiUed to Special (Duty) 
Aliowaac because of existere of a1l-•Indi transfer liability clause in the 

appoifltrfleCt drctrs/recruitnkr\t rU1C3. in some of these cases, Government 

either did not file SL.Ps, Or SLFs when filed. eie dismissed ii'; Limine by the 

Hobk Seprern court.' Thereafter, the 'npkmyec., who were applicants ;n 
case were ranwd Speciai (Duty) Alowanc: However, in vei 

bsequcn cs' o{ different Minitries/Departr1ant .i the Ceatral Goernmflt, 

uing 	
C'1 Ac 

the cases of ot1icrs/empiOYeeS btOflt1)!. to th  

Orafflsatiol1. the Ron'bie Supreme Court uphcL 	the ç;Ur) 

(oVTheflt that Speiat (Duty) AilowanC E m; 	.:ln sihie rr.k 



.r- 

Aner iaxmg nlr acctim thr above 1iJniert or ne Supreme Coiir, 
rn 	)T 	ca <isutdfre;.n  

	

1.2 1-195, ir 	i; Jia' 	c 	t;nm 	C, 

nitr, ..r€ 5it tied o r 	:I ,  o 
OL 	 J 4h.A2?jr 

JL 7 
Ul  

the overnrnent of idia in 
its O.M. No. i (2V7-EJj(3) dt 22-711 Y8 has again drawn Ittcntun o th 
O.M. dated 12-1 -996. 

E..cr. of varj's court 	iñts ad thc bcve tneiced OM has 
.Xii 5  tC 'i 	L.L'rs.. ç wJ-  

Miiistry of Law & 	tice {Depjtmeit of Leg1 Aftiir). 
vcw that the ki1gnent da4 20-9- 1994 in Ujt'n Gf ha '. 5. Vijyac. 

' ng  a 	içp- 	s Ue k.w o 	h. 	rd 	,.t L 

	

I :; 	Si 

rre .gran of Spoia L)ay) Al swa.cito : regi cd 	Jon 
irts eiv of 	thai there 	a foii C.hT. 	1urt2 

wtuc 	iie of the-. urnpioyce: h&v 	n p&d the A1kwanc. 

Ei v 	of the bovc. it ia clarified th3t 	) uty) Aiiowai i. 
dtsiL1 	rl 1 	ts.... 'here cie,o- of 	f 	-- 

Etern egion ia atisfkd. but an ri the cse.s v:hte ofuic-rs!onl':;vces 2e 
prouoi 	Nett% 	er l.'a':) 	Ccnçtiev 	p 

ecal (E)ut -..) I 	;'aric 	haU iilso b 	toprcd ortl)\Lth ii tiiO: ca.C5 whtre 

	

z(1 b \'i ue of C. A 	jUf' 	e.nt .grin..t wh 	CUS.t 
-riot iiei or SLPs were di:ed in /Jrizjni. 	 howevr dcid 
LO WEte Of c'. 	it U.. aiourt ..Jready pi for rre 	r cx .y 

LU 
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SwayiuwS 	 17 	 July, 2002 

G I', M / 0 A! No II (3)197 L 11(11), d(It((I 29 5 2O02 iii l(, 
I 	'. 	... 	 S 	t 	. 	,• 	' ill 	fit 	itt,. 	'iii 	ti 

• 	. $pcdal Duty Allowance to civillitu employees postcd&" 	
P from out$ldc tli region only 	 P 

• 	',' 	I .,' ,, 	I 	•i 	 '.ti. .'. :.i' '\ 
f. . 	'1 	p,: ' 	. 	•. 	I. 	 ,... f. 	• 	I 	I 

Thc'.wdcrsigned is. dircctcd tot refcr.to-. this Dcparimcnt's3 
O.M.' No. 20014/3/83-E. IV, datcd 14-12-1983 and ,0-4-1987 .rcad.., 
with O.M. No. 20014/16/86-E.1V/E. 1i'(B),da(cd 1I2-1988. and!, 
O.M. No. ii (3)195-E.I1 (13), datcd 12-1-1996 (SI. Nos. 214 and 103 
of Swwny's Anniwl, 1988 wtd 1996 rspecIiveIy?.on ihc,subjcct mcii-
honed above. 

,, 
 

Ccnain inccntivcs were 'granted to Central Govcrnment 
crnployccs posted iii N-E. region vide OM, datcd 14-12-1983. 1  Special 
Duty Allowance (SDA) is one of the incentives granted to the Central 
Governinctit ciiiployce having ''All India l'rnnsfcr Liability''. The 
necessary clari(kac ion for dctcrinining ilic All India Transfer Liability 
was i.ssucd vide OM, datcd 20-4-1987, laying dowit that the All india 
Transfcr Liability of the members of any,scrvicc/cadrc or incunthents ' 
of any post/group of poSts has to be determined by npiiyIng the tests' 
of recruitment zone, proinol ion AMC, etc., I.e., whether recruitment to• 
xervIcc/cadic/pim liam twell matte on All India basis ftiitl whciliei 
jiromot ion Is alo dtnie on the basis of an All India Coniinon setilority 
list kr the scrvkc/cat.tic/post as a whole. 	A nicic clause 'lu tlie' 
npix)ln ( ment letter to the cffcc( that the person couccincl. is I kible to be' 
transkrrcd any whcrc In md in, dId not mnkc hint eligible for the grant 
of Special Duty Allowance. 	' . 	' 	. 

Some cmployccs working in N-E; region who were not eligible  
for grant of Special Duty Allowance in accordance with the orders 
issued from Lime to time agitated the issue of payment of Special DutY 
Allttw;t,icc to thcui bc(omc CAT, Guwah:iti Bench andiii cci lain :ascs ' 
CAI' upheld the prayer of emni ) loyccs. The Central Government tiled 
:iijals aj:timis( ( 'A 	( 	. Which litive been tkchted by Suprenmo 
Cow t of India lii favour of Vol. The I lon'blc Supicmuc Court in 
judgment delivered on 20-9-1994 (in Civil Appeal No. 3251 of 1993 : , 
in (lie case of Un! mu! 011iers v. S/i. S. Viaya Kwnar and ()iIiers), 
have upheld the stibillissions ui the (içi1i,i1cnt of India that Central 
Government civilian ctnployees who havà'Ail India Transfer Liability 
are entitled to the grant of Special Duty Allowance bn being posted to 
any station in the North-Eastern Region from outside the region and 
Special Duty Allowance would not be payable merely hecnusc of a 
clituse In the ulIjaPimlilmictIp order metaling to All Jiulin Fiiitmnfcm Liability. 

SN—i 



S  

- ---.-..---. .---- —.-.. 

- 

July, 2002 	 18 	 SwamysnewS 

4. In a rccc-nt appeal filed by Tcicdth.Dcpartmcnt (Ciyil Appeal 

No. 7000 of 2001-arising out of SLP No.5455 of 1999), Suprcme Court 
of India has ordcrcd on 5-10-2001 that this appeal is covcrcd by the 
u(lgmcnt of this Cowl, in the cc of Uol and Others v. S. Vijaya- 

• iwil 141jell, I i''',i $4'd lift I QQt (iilI5, 	1) S('('., 64Q 1 mUl 

1.11 	ii 	lii 	liii' 	IIII4 	41 	t 10! 	411141 	( ) jhei i 	V. 	 ii iil!i.' 	( (/fg'. 

,lssochnion (II OlIfl 	(.. ( 199.1 (i141 1 1 4 , I) 	(2(., /) I J . 'I Iui (At 1 11-, . iIiIi 

appeaL is to be allowcd in favour of the UoI. The Ilon'bleSuprcmo 
Court further ordcrcd that whatvcr amount has been paid to the 
cmployccs by way of SDA will not, in any cvcnt, bcrccovcrcd from 
them inspitc of the fact that the appeal has been allowcd. 

H 	./.•'-I 

In view of the aforesaid judgincnts, the criteria for payment of 
SpccLal [)uty Allowance, as ,uphcld by the Supreme Court, is reiterated' 
as under:- 

"The Spccial Duty Allowance shall be admissible to Central 
Government employees having All india Transfer Liability on 
postiiig. to North-la.stcrn region (including. .Sikkini) 1ron 
outide tl.. icloii  

All cases for grant of Special Dut' Allowance includingthose ofAll' - , 
India Service Officers may be rcgulatcd slrictly.in çiccordancc with, thc, 4  

	

above mentioned criteria 	
I 

All the M ini.ctrics/Dcparlincnts, etc., arc -requested to keep the, 1  
above instructions in view for strict compliance..iurther, . as per: 
direction of hloii'blc Supreme Court, it has also bcndcc1dedthat. 4 , 

(i): The amount aIrady paid on account' ofSpccial Duty" 

	

Allowance to the inchgible persns'not qualifying5.thc 	5; 

criteria mentioned in 5'abovc on or before 5-10-2001, 
• which is tile datc of judgment of the Sup'remc Court, will 
• be waived. llowcvcr,, recoveries, if any,. already made 

need not be refunded.  

(ii) The ainoujil paid .'m iii:couut of Special I)uty Allowance to' 

• 	- ineligible persons aftcc 5-10-2001 will bc,reeovcçd. -" 
• 	 . 	 . 	 S 	 . 	 S 	.......... - .5 . .. 	 1 	

': 	..•' 
	 • --•----- 	 - S  

These orders will be applicable ,nuiaiis,,nutandis for rcgulating . 	
s 

the claims of Islands Special (Duty) AIloan which is'payable on• 
the analogy of Special (Duty) .A1lowancc - O Central- Govpriimcnt 
Civil rin employees serving in the Andaman and Nicobar and, 
Lakslridwu.p Groups of Islands 

H. Iii Ihcir ;ppliCatioii to ciii doyccs of Indian Audit' and Accouiits' 
flcpnri miii, 111crc (lr(lcrg isfiuc Ii consultation with 'the Comptroller - 
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AJAj 	tJNCj 

Orlginaj App1ic0 No..219 ot 2032 
Un9 1nii Ap;.I 	ion No.3 i 	of 2002 
Original Applicat10 No.342 of 2002 

And 

Original Applicaton No.367 of 2032 

Lte of dOclojon: This the 	3-cijday of May2003 

The Hon'ble Mr Justice D.N. ChOdhury, ViceClaji-an 

O.A. No. 249/2002 

Shri Bangahidhar Boro, and 3 others 	
. . . .Appljcants By Advocates Mr S. All and firs K. Chetri 

- versus - 

The Unjon of India and others - 	
. . . .Respondents 

By Advocates Mr A. Deb Roy, Sr. C.G.S.C. 
and fir B.C. Pathak, Addi. C.G.S.C. 

Shri Khagen Ch Medhi and 80 others 	 S 	.Appljcancs By Advocates fir A.C. Sarrna, Mr C.M. Das 
and S. Saikia 

- 

The Union of 	India and others 
By Advocate Mr 	B.C. 	Pathak, AddI. 	C.G.S.C. 

. . . 
.Resporidents 

O.A . No. 34 2/2002 

Shrj Abhjt KOmar Raha and 6 others 
Ehvocates Mr A.C. 	Sarma, C.M. 	Das and 

. . . .Appljcants 

-.-- 	- 

S.  Versus - 

•( 	f 	JfSS. 

S 

Si 

\S 

ot,i 	Jj 	iid 	oLhut 
'LI3y 	Advot:e 	fir 	B.C. 	P ,71  Addi . 	C.G.S.C. 
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hri 	P. 	Neogi and 60 others 
By AvocatesMr A. 	Sar.ma and Mr 	S. 	Saikia 

. 
.. .Applican 

The 

By Ac 
iJ 

versus - 

nin of IndIa and others
.Respondents 

vocate Mr A. Deb Roy, Sr. C.G.S.C. 
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All the Lout: 0. A-9 were Leker up together since 
it 

involves common questions of tact as well as law 

jcrtaining to the pecal (Duty) Allowance. 

The employees of different posts in the Postal 

epartment in Assam Circle and N.E. Circle throuqh the 

ftice bearers of various unions of the postal employees 

orking under the Chief Post Master General, Assam 

Circle, 	Guwahat:i and N.E. Circle, 	Shillong, 	in O.A. 
to.249/2002, 	mainly 	assailed 	the 	action 	of 	the 

espondents as regards the recovery of Special (Duty) 

Allowance (SDA for short) so fr paid to them.. In O.A. 

os.316, 342 and 367 of. 2002, the applicants in addition, 

also assailed the action of the respondents in stopping 

the payment of SDA to the applicants and more 

particularly assailed the Office Memorandum whereby the 

respondents took steps for recovery of the amount of SDA 

aid to ineligible persons after 5.10.2001.. 

For the purpose of adjudication of the caSes, the 

leadiriys cited in 'O.A.No.249/2002 and .O.a.No.342/2002 

nha.il he referred to. 	The Office •tleinorandUm bearing 

da.ed. 	29.5.2002 	recounted 	the 

bac1cround of payment of SDA, the full text of which is 

7 	 Q d h)( Low 

'The undersigned is directed to, refer to 
Department's O.M. No.20014/3/83 s.iv dated  

114.12.83 and .204.1987 read with 
No 20014/1 0/66-L lV/L 11(8) dated 1.12.88,  and ON 
No.11(3)/95-E.II(B) dt. 12.1.1996 on the subject 
mentioned above. 

 
(\,trnrntnt- ctnn1 nypps rto.'-ii.pci in NE' reaion v ide ON 

I 	dt.14.12.83. Special Duty Allowance (SDA) is one 
of 	the 	incentives 	granted 	to 	the 	Central 
Coverniuetit employees having 	AJ. I India Transter 
Liability'. 	The 	necessary 	clarification 	for 



2 : 	 ON 
. 	 dciteriiii nin Y Lh 	All india Transfer Liability was 

issued v id.o OH di: .20.1 .37, 1 nying down that the 
All india TransLor Liability of the members of any 
service/cacre or incumbents of any post/group of 
posts has to be deLerjc)1ied by applying the tests 

r 	ui, t:ici 	 - 	
Ui 	•i,,ti,' 	 I I 	• 	• 	I 	I... I 	i I I I 	I k 	 I 	 •, 	/ 	I 	i• / 

	

IiJk I I 	I 1 	1. 	 1 I•j 	W t 	
I'JII,cLi,i1 	1 also done on the Pasis of an all india common 

seniority list for the 
s ervice/cadre/post as a 

whole. A mere clause in the appointment letter to 
the defect that the person concerned i liable to 
be trahsferred anywhere in India, did riot make hiiii 

	

Ii gih.l.c fnz. 	:hmi, gI:nIIL of :iid buty. Mlowincc 
3. Sdme employees working in NE region who were 
not :ligib1 e for grant of Special Duty Allowance 
in accordaice with the orders issued fro time to 
time agitated the issue of payIimejt m of SPeCial Duty AllowdnJce to themim before CAT, Guwahiati Bench 

 i 	 and n 	certain 	
cases CAT upheld the prayer of employees 	

The Central Government filed appeals 
against CArl orders which have been decided by 
Supreme Court of India. in favour of  Hon 	 uoi. The 'h1 	Suj,:. iiis 	Court 	lIj 	ludyOlfiOUt. dellvQLod Ojm 0.9.94 (In Civil Appeal No.3251 o 1993 in the 
case of UoI and Ors V/s Sh. S. Vijaya Kumar and 
Ors) have upheld the submjssion of the Government 
of India that C.G. civilian Employees who have All 
India Transfer Liability are entitled toth 

grant or Special Duty 
AJ.i.owanmce on bei.nq1)O0 

to any 

	

in 	I..hI( 	'1 JiJh litJt rmi 
and 	 Heyibn 	r tommi outside 

pay j l 
the reyiomm 	

Duty Allowance 	n would ot be 
merely because of a clause in the 

appointment order relating to All 
Liability. 	 India Transfer 

1. 	In 	a 	recent 	appeal 	filed 	by 	Telecoii Department 	(Civil) Appeal No.700b 	 — arising 

	

	 of 2001 out of SLP No.5455 of 1999), 
of India has orde 	 . 	

Supreme Court red Ofl 510.2001 that this appeal 
is covered bythe judgement of this Court in the 
case of UOI & Ors. vs. S. Vijayakumar 

 & Ots. reported as 1994 (Supp.3) SCC, 649 and followed in 

ItaJocia o n  
the case of UOi & Ors v. G 

	u 

	

xectjv 	01j,5' Group 	C 	1995 	(Supp.i)SCC 	757. 

	

thjr; 	ripp•;fl 	in 	t(.) h)(' 	/1! IflWd 	ii oL  UjQ IJOI 	Tlm u lion 'Ole Supremmie Court further 
ordered that whatever amount has been paid to the 

..employees by way of SDA will not, in any event, be 
recovered from them inspite of the fact that the 
appeal has been allowed. 
5. 	

In view of the aforesaid judemuemts, 	the ••,. 	
i,.cr1Leria for payment of Special Duty Alloance, as 

ipmid by the Supreme Court, is re 1 LLated as • \ tidO 

lhc 	pccjJ 	Duty 	Allowarce 	shall 	be , 	
. ;adlmlissible to Central Government empioyees ' 	j)maviny 	All 	India 	lransfeL 	Liability 	on 

	

"Posting to 	crtL EãSLeLII region including Sikkim) from O!!jo thr rjo" 

A11 cases for grant of Special. Duty Allowance 
including thoseof All India Service Officers may 

be....... 



be regulated striCtlY 
in acCOrdance with the above 

mentioned criteria. 

'• 	 t.Ii&
e tc 	are 

V I tIW 

requested to keep the above jii5tUCL.10  
for Strict compliance. Further, as per direCtlofl 
of Hon bie Supreme Court, it has also be'en decided 

that - 

U) 	
'Jh amount already paid on account of Special 

	

Duty A1iuw&tltC 	to thu 	
inelic ible porSOri 

not qualiiflY the criteria mentioned in 
5 	bovu 

fi  
on or before 5.10.2001, which is the date ot 
judgment of the Supreme Court, will be waived. 
However, recoveries, if any, already made need not 

be reu,ded. 
(ii) The amount paid on account of Speial Duty 
Allowance to ineligible persons after 5.l0.2001 

,j1l be recovered.  

1. 	lheiU 	
IUI:t1 	WI.I .1. 	hO 	a1I.).l.itl° 	uiutatis 

mutandi 	for 	regulating 
	the cidililS of 	ls.l o udt  

(Duty) 	
i Allowance which s payable on the 

analogy of speci1 (Duty) Allowance to Cntral 
Government Civilian employees servifl9 in LhO 
Andaman & Wicobar and LakShadeP GroUPS of 

Islands. of Indi° 

8. 	in their oppLic3tOU t 	empiOY 5   

/jdiL !. 	 i!t I)partUfltI these 	
n 

0 derS iusUe  

with 	ttio 	ouit,t,l1,cr 	and 	Auditor 
consultat ion  
General of India." 

Mr A.C. Sarula, learned COUUSC1 
for the applicant5i 

4. 

in c.A. 
11os.342 and 367 of 2002, however, 
	enuously 5r   

	

urged that the applicants in the aLorettlU1 
	'nod 0. A. S are 

for SDA in 
 view of the fact that these 

- 

appl jcaitL3 havo 
A] I India 

Transfer Liability! WhiCh was 

a1So admitted by the respondents in Aminexure_ib amuteXLU 

to 0 A No 342/2002 ACcording Mr A C Sarma the aforesaid 

r.r,r1i 	

dated 31.3.2.000/3.4.2000 clearly spe 

	

fl)Catiofl

lt 	out 

that 	
A was paid Lo dii 	dL'J'i1 	 of o fficers and 

mem' of the staff of the 
	

eteorolog1cal Departulent 

p6sted in the North Eastern RegiOfl 
ccordiflg to the 

(Department of ExpeL1U1L o) 

12.1.1996 and clarificatory 

0.4 . 1967 	;n th'y have 

liabilitY . 	The learned 

condit ionS 	laid 	
down 	in 	................ 	

I'1tILU0 
the 	M1niSLLY 

O.M. 

0.M. No.200l4/3/83. 	
dated 

actUal 	
All India Transfer 

counsel 	for 	the 	
app -I i (:,umL S 

contended ........ 

/1 



S 	

: 

cotiLen 	that in view of Lite atoremeflfoned admission of 

the respofldeLs cannot now turn arourd and Contend 

that 	these applicants 	ace 	not 	entitled 	for 	SDA. 

I 	have 	a lo 	heord. 	Mr 	A. 	Deb 	Roy, 	learned 

	

wiw 	 i.Uuiiy 	dipute 	Lhe 	claim 	ot 
applicants 

Sr. 

tha 

I 	have 	given 	iiy 	anxious 	conaidort .jon 	in the 
lilatter and 	also 	perused 	the 	Ionedoculne,1 	x.eferred-, , to by ,  

tpp1jcantsj.ssued 	by 	the Deputy Director 	Geera1 of 
t1etoro1ogy 	(Adininjjtr;.i01 	& 	St:ocoti) . 	On 	thio 	Lace 	Ut 

availabIe documents 	it 	cannot 	lead 	to 	the 	conclusion that 

the 

the 	applicants 	are 	aJ.00 	entitled 	for 	the 	SDA. 	The 	.in3ü(4 
rl,j tied 	lii 	LIIjtJ 	ip;h J.:aLio,, 	in 	no 	buyer 	LCO 	inteyL a 	iii 
view of 	the Consistent 	Pronouncementsmade by 	the Supreme 

jj 	i<IIaLV(j 	lijjj 	of 	india 	V. 	Renerve 	bunk 	ot 	India 
Staff 	Officers' 	Association 	and 	others, 	reported 	in 
(1991) 	17 	ATC 	Union 	of 	India 	and 	others 	Vs. 	S. 
Vijayaku 	

and others, reported in (1994) 28 ATC 598, 

Chief General Nanager (Telecom), N.E. Telecom Circle Vs. 

R.C. Bhattacharjee and others, reported in AIR (1995) Sc 

8131 Union of India Vs. Executive Officers' Assocjatjoi 

Group C, reported in 1995 Scc (L&S) 661, as well as the 
jIJdqfririI. rend(.rc,d hy Iha :iiu)r.uI( ,  Coin -

h I Aphiu,i I 

No.7000 of. 2001, Union of India Vs. National Union of 
'I', I ' doui 	I;inj i 	11 	Ii 	II 	fl 1141 	I 	I a 	

till hi 	I 	. I. 	(III 

In the fact situation, therefore, the claim of the X.

Fan\s for grant of SDA cannot be entertained, The 

4 ( on-ly 'oLI r 15Ue Loc COnsideraLioii is as to the 

on the part of the authority in recovering 

of SDA already paid to the applicants The 

àreentioned action of the respondents goes counter to 

the ......... 

\(b\ 



.. 	 ., 	 ..,. 	 .. 

:5: 

LIiW 	jt:J 	uI 	W7 	nfl 	Wi., 1. 	 I H 	vi nW 	HI. 	.I:IIfl 	CUHMILfiHI. 

decision o 	the 	up:tJtIo Court. in the CH5O 01 Union ot 

India and another Vs. National Union ot Telecom tmployees 

Union 	rererred 	Lu Iy 	Lhe 	rejoiideiiLt. ritj wei. i. no Lht' 

d.cision rendered by the Supreme Court in Civil Appeal 

No.8208-8213 (Union of India and others Vs. Geological 

Srvey of India Employees t  Association and Others) itself 

ir.dicated the concern expressed by the: Apex Court in 

disentitling the authority from recovering any part of 

the payment of. SDA already made to the concerned 

ein1oyees. SuchrecoVery is inequitous and will invite 

mLsery to the employees. The action of the respondents 

Ior 
recovering the amount already paid is, therefore, 

Lu 	uiieIItrlLrI,LI1rlhsi u 	1 it 	I nW 	nil,' 	 . i,,,t.knti 	i'IIO 

accordingly directed not to make any further recovery. 

E. 	The applications are thus partiaiiy allowed. There 

haJ, however, be no order as to costs. 

-- 	
/V1CL C A1R N 

\C.j..J 	
• 	/ 	 - 
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