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13.5.2004. Present : The Hon'ble Sri Mukesh Kunar
S Gupta, Judicial Menber.

b i“‘LdUOP el Sy % The Hn'blz Sri K.V. Prahladan

15 (”P(ly,F P oo T ‘

s | ‘Administrative Menber.
depesiiog Ve P 3

Heard Mr. G.K. Bhattacharyya,
Pated. ... 49/"/",, ,,,,,,, o . ' learned Sr. counsel for the aprplicant
' and also Mr. B.C. Ptahk, learned Addl.

' Cu.G.S.C. for the resnondents.

C In this anplication it is conten-
‘dod that the inquiry wes over. The app-

,1lcant submitted application dated
| 164642000, Despite reminders in the
§ 'year 2001 and 2003, no final action has
i ’been taken on the said incuiry report.
PO ' ;‘ i Further it is stated that though this
?Bench earlier guashed the order of

{ _
';compulsory retirement, he is vet to

tallow to join his duties., tidd Wdewes
%Dé‘"“lt the fact no stav order has been
: Igranted by the Hon'ble H:th Court on
e -vthe writ petition filed by the respondent

no action has been taken by the respond=-

entse.

Tssue notice to the respondents

Mr. B.C. Pathak, learned Addl. CeGeS5eCo
accepts notices.
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/ ¢ ot bawe L*"Z‘  14.5.04.  'Present: - The, Han'bfé*‘:m-rsc
Q%(‘\mg «xJ&PahJ&mij : ST Bharatl Roy, Jud1c1al Member and
SSZ;» | - Mbn'blp Mr.K V,Prahladan, Admlnl~,
TS0 . o h ‘

stratlve Meﬁbero

Cewe, g

AP B .45“ 44'...

Heard lmarned couﬁsel for .

the parties. \wai«
, | The learned cSunsel"fdfiﬁhe
" applidén%gfgggits that the appli-
cant was/compulsory retirement
from service wee.fs 21.66,2000
and theredfter the applicant app-
. ' roached this Tribunal by in O.A.
N0.377/2000 . Vide xiwis order
oo e a . dated 27.2.02 this Tribunal has
¢ e set adide the order of compulsory
7 retirement. But the applicant was
oA -gﬁ~ A not allowed to resume his duties
) on the ground that the responndehts
have filed a Writ Petition bgfore
the Hon'ble High Court. But ®the

TP P L o - stay was not granted. Xkexefme,
L Therefore, the Respondents ared

Hreetad to allowithe applicant
to resume his duties, The griewvance
of the applicant in this O.A. is
that the charge sheet was issued
against the applicant on 26,6499
and the Inquiry report was served
upon the applicant on 1.7.99 and in
reply to the inquiry report the
applicant Ras submitted zepresen-
‘tation on 16.6.2000. But there
¢ el wa was no reply. The learned couunsel
. ‘ for the Respondents could not

MLMJ;zéié# .
er ed the position of the

contd/
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be listeed for 'Admission: on’-1645e04s

G \a@M" Membér(J)
Member(A) '
im
16.6.2004 . Heard learned counsel for the
partiss. Oruer passed separately.
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_ CENTRAL ADMINISTRATIVE TRIBUNAL ’
. o GUWAHATI BENCH

o | OuA./RXKeNo. 1.1 113 of 2004.-

DATE OF DECISION 16.6.2004.

oiao'qql}j;o,ool..ooc.'o00.00..'.‘.00#.00.CO"APPLICAI\IT(S)O

Y2, B-Choudhury '& D.Goswami = 1 ocATE FOR THE

APPLICANT(S).

~VERSUS-

:aoﬁccla.ooObooaooaoi.loooogo'..'....QRESPONDEm(S)

the Railways
® 00 0 bso b -

.. .¥£:B.GRathak., .qounsel, for
| ’

lectecese. ADVOCATE FOR THE
| RESPONDENT(S) «
i f

THE:HON‘BLE MRS. BHARATI ROY, JUDICIAL MEMBER.

THE| HON'BLE MR. K.V.PRAHLADAN, ADMINTSTRATIVE MREMBER.

-

1. . Whether Reporters of local papers may be allowed to see the
judgment 2 '

2. ' To be referred to the Reporter or not>

3, ' Whether their Lordships wish to see the fair copy of the
: Judgment ?

4@ - Whether the judgment is to be circulated to the other Benches ?

' Judgment delivered by Hon'ble Member (7).
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.

Ooriginal Application No. 113 of 2004,
Date of Order : This, the 16th Day of June, 2004.
THE HON'BLE SMT. BHARATI ROY, JUDICIAL MEMBER.
THE HON'BLE SHRI K.V.PRAHLADAN, ADMINISTRATIVE MEMBER.
Dr. Ashok Bagchi
Son of Late S.Bagchi
Station Colony, Hojai

P.0O: Hojai, Dist: Nagaon. « « « o Applicant.

By Sr.Advocate Mr.G.K.Bhattacharyya & Mr.B.Choudhuri &
Mr.B.Goswami.

~ Versus -
l. Union of India
Represented by the General Manager
N.F.Railway, Maligaon
Guwahati-11.
2. General Manager (P)
N.F.Railway, Maligaon?

Guwahati - 11.

3. Chief Medical Superintendent
N.F.Railway, Lumding. « o« o« « Respondents.

By Mr.B.C.Pathak, counsel for the Railways.

O R D E R (ORAL)

SMT .BHARATI ROY, MEMBER(J):

We have heard Mr.G.XK.Bhattacharyya, learned Sr.
counsel for the applicant as well as Mr.B.C.Pathak,
learned counsel appearing for the Railways.

2. It is the case of the applicant that he joined
the Railway‘ Service as Assistant Medical Officer

(ad-hoc) on 28.4.1984 at Central Railway EHospital,

. After clearing the 'Combined Medical Service

Contd./2



&

Examination' conducted by UPSC the applicant was

appocinted as Assistant Divisional Medical Officer in
N.F.Railway and posted at Hojai where he joined on
1.2.1985. Subsequentiy, he was promoted to the rank of
Senior Divisionél Medical Officer aﬁa_posted to the same
unit at Hojai. ‘While ser?ing_ as Sr.D.M.O, Hojai the
charge memo dated 26.6.1999 was issued against the
applicant on the allegation that he remained absent
unauthorisedly since 20;9.1996. The copy of the charge
memo datéd 26.6.1999 is enclosed as Annexure-IT at page
16 of the 0.A. The apélicant submitted his' written
statement to the charge memo depying the charges on
3.9.1999, Thereafter-the proceeding started and Enquiry
Officer fixed 31.1.2000 for preliminary hearing and
regular hearings on 27.3.2000 and 24.4.2000, but the
applicant could not attend the same owing to his
prolonged back pain which is stated by the applicant at

_ exparte
para 4.7 of the 0.A. Thereafter the fenquiry was held on

8.5.2000 and the FEnquiry Report was received by the
applicant on 9.6.2000. The applicant was further asked
to make representation, if any against the findings of
the Enquiry Report within 15 days of receipt of the
report. The applicant submitted his representation
against the findings of the Enquiry Report on 16.6.2000.
&uhxuﬁm

It is the grievance of the applicant thatﬂhe had already
submitted his representation against the Enquiry Report
we boere '
Aon 16.6.2000, whepeas the disciplinary authority had not

Contd./3



3 : A
passed any final order till date. Being aggrieved by the

inaction on the part of the respondents in>completing

the disciplinary proceeding, the applicant had

approached this Tribunal for an order quashing and

setting aside the impugned proceeding against the

applicant by réspondenﬁ No.l by his letter dated

26.6.1999 or alternatively to direct the respondents to

complete the proceeding wifhin a fixed time. o

3. It is seen'from the materials on record placed

before us that the applicant made a representation to

the General Manager, N.F.Railway, Maligaon on 5.2.2003v
which is enclosed aé Annexure-VII to the O0.A. From the

said representation it appears that there was another

proceeding initiated against the applicant arising out

of a CBI/CPE case for accepting the prescribed railway

fee from a private patient and ultimately the applicant

was imposed with the order of penalty of compulsory

retirement. The applicant challenged the said order

before this Tribunal in O.A.377/2000 which was allowed
by this Tribunal vide judgment and order dated 27.2.2002
setting aside the order of compulsory retirement.
Although, the order of compulsory retirement had been
set aside by this Tribunal, the applicant was not
allowed to resume his duties and therefore, by the said
representation dated 5.2.2003 he made a request for
allowing him to resume duties by passing appropriate
order. The applicant was neither favoured with any reply

from the respondent no.l General Manager, N.F.Railway

Contd./4



nor he was allowed to join duties in terms of the order
of this Tribunal.

4. Mr.B.C.Pathak, learned counsel for the
Railways, however, submits that the order of this
Tribunal has been challenged before the Hon'ble Gaﬁhati
High Court in W.P.(C) No.6178/2002 but fairly admits -
that till date no order has been passed by thé Hon'ﬁle
Gauhati High Court staying the order of this Tribunal
dated 27.2.2002. That being the position, it is not
clear as to why the applicént has not been allowed to
resume his duties. Since the order of this Tribunal has
not been stayed by the Hon'ble Gauhati High Court, the
applicant cannot be treated as out of job and that being
the positionithere is no difficulty in compieting the
diSciplinary proceeding initiated against the applicant
long back in the year 1999,

5. In view of the above facts and circumstances,
wé find it just and proper to dispose of the application
at the stage of admission itself by directing the
repondents to complete the disciplinary proceeding
initiated against the applicant. Accordingly,
respondents are directed to complete the disciplinary
proceeding initiated against the applicant within a
period of two months from the date of communication of
this order. The applicant is also directed to co-operate
with the disciplinary authority in completing the
disciplinary proceeding initiated against him. If the

Contd./5
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applicant - is further aggrieved with ordér of. the
discipliﬁary authority, he shall be at liberty to
approach the appropriate fbrum after exhausting the
appropriafe'remedy.

The application is accordingly disposed of at

the admission stage itself. No order as to costs.

rC'SS ;’bﬁ&m
( XK.V.PRAHLADAN )
ADMINISTRATIVE MEMBER

/jl/lg/w“ d—s ;
( BHARATI ROY )
JUDICIAL MFEMBER



{(THE HIGH COURT OF ASSAM; sNAGALAND; sMEGHALAYA; MANIPUR
TRIPURA;MIZCRAM AND ARUNACHAL PRADESH)

IN THE GAtJHATI HIGH COURT

WRIT PETITION (C) NO. 6178/2002
| ~ AND |
WRIT PETITION (C) NO. 9131/2004

IN WRIT PETITION (C) NO. 6178/2002

o 2 . Lo - b L e A
IE A | ;H AR T I T CR '{z!! Bl

1. Union of India, S
Represented by the Secretary to the
Govt. of India; Ministry of Railways,
Railway Boarc, New Delhi.

2. The Secretzry (Estt.),
Rzilway Boarc, New Delhi.

3.:The Secretary (S I),

Union Public Service Commlssmn
Dirolpur House,

Sahjahar Road, New De:hi.

4. The Centra! Vigilance Commissioner,
Central Vigilance Commission,

Satarkta Bhavran, I.N.A.
~ Block-A, GPO Complex,
New Delhi.

S. General Manager, NF Railway,
Maligaon, Guwahati-11.

+ 6. The Divisional Railway Manager,

NF Railway, L'amding,
Dist- Nagaon.
....... PETITIONERS

-versus-

Dr. Ashok Bagchi,

Son of Late S.3agchi,

Resident of Rziiway Quarter No M /2
Station Colon’, Hojai, '

P.O. Hojai, Dist- Nagaon

......... RESPONDENT

g P

C 1422
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IN WRIT PETITION (C) NO. 9131/2004

1. Union of India,

Represented by the General Manager
‘N.F. Railway, Maligacn, )
‘Guwahati. :

,2. The General Manager (P), -
N.F. Railway, Maligacn, Guwahati-11.

I
R

3. The Chief Medical Superintendent,
N.F. Railway, Lumding.

....... PETITIONERS

b -versus-
1. Dr. Ashok Bagchi, :
Son.of Late;S.Bagchi, o

Resident of'Railway Quarter No. M/2,
Station Colony, Hojai, "
P.O. Hojai, Dist- Nagaon

4

2. Central Administrative Tnbu.nal
Guwahati Bench. ' ]

-

......... RESPONDENT

. PRESEN T
HON’BLE MR. JUSTICE RANJAN GOGOI
'HON’BLE MR. JUSTICE A.C.UPADHYAY

For the petitioners ’ “ Mr S Sarma
‘ : Central Govt. counsel

Mr. Aﬁ Goswami

v

For the respondents

' Mr B.Choudhury,

: Advocates
Dates of hearing . 16.7.2009 & 17.2.2009
Date of Judgment - ; 18.7.2009 ' |



JUDGMENT & ORDER
(ORAL)

Kanjan Gogoi, J

Both the Wrtt Petitions having been heard analogously ,

are be1ng disposed of by this common judgment and order

‘ [
Writ Petition (C) No.;61~".78/2002

In this Wrtt Petition an order dated 27.2.2002 passed by
the Gauhat1 Bench of the learned Central Administrative Tribunal
in a proceedmg registered and numbered as O.A. No. 377 /2000
has been challenged by the Union of India. By the aforesaid order
dated 27.2.2002, the learned Tribunal has interfered with the
punishment of compulsory retirement imposed on the respondent
(applicant) following a regular departmental proceeding initiated
-against him. The facts that will be required to be noticed may be

set out hereunder, though very briefly :

2. At the relevant point of time, the respondent (applicant
before the learned Tridunal) was holding the post of Senior
Divisional Medical Officer and was posted at Hojai. In terms of the
Railway Board Circuiar No. PC-1V/87/01/326/7 dated ‘6.10.87,
though the resporident was enjcying non-practising allowance of
Rs. 9C0/- per month, he was entitled for restricted private practice.
There was a circular dated 10.5.94 laying down the procedure to be
foliowed in case of treatment of patients who were not raﬂway
employees. Patlents who are not employees of the railway were

permitted to Lave consultation with the railway doctors if they were

[3 .
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to be brought by a railway employee ariid the situation is emergent
and no medical facilities are available at that point of time. Under
the aforesaid circular, the railway doctors are requ1red to maintain
a- separate register for the non- rallway patients and a monthly
return of such patients are required to be submitted to the Chief
Medical Officer, NF Railway at Mahgaori The fee chargeable for the
non-railway patients was laid down at; Rs. 40/- per patient. The
fees collected from the non-railway patients are: required to be
shared with the railway administration and the same is required to -
~ be rermtted to the railway authorities: Under the norms in force a
réom in the official residence of a railway doctor could be utilized
as the consultancy room for examinatioh and treatment of patients.
. i , ;
3. ~ On 10.5.95 one Hareswar Das came tc the respondent .
(applicant) for consultation. Apparently; his condition was serious .
as he fell down on the floor of the’ consultan"y room of the
respondent’ (apphcant) and had also started Vom1t1ng blood. The
apphcant rendered med1cal advice to the said patlent and issued a
prescription to him and had also collected Rs. 40/: as consultancy
charges. Subsequently, the patlent re- appeared Wlt:l a group of
persons who identified themselves to ibe ofﬁmals of the Central

l

Bureau of Invest1gat10n (CBI). Four Nos of Tenr Rupee note paid by
the patient Hareswar Das were seized from the apphcant along with
other amounts. An FIR was also reglst red in respect of the
aforesaid incident on 10. 6. 95 The matter was 1nvest1gated into. -
However, the same was not proceeded w1th by the CBI for want of

sufficient ev1dence

PR M



4.

Thereaftelr, t)n 2.4.97 a Memorandum wazas 1ssued the

respondent (apphcant) under Rule 9 of the Railway Servants ;
(Discipline & Appeal)' Rules 1968 The Artlcle of Charge agamst the
apphcant (respondent) which was appended to the aforesa1d
Memorandum contalnec; the followmg charge :

5.t

“Dr. A.K.Bagchi posted and functioning as Sr.

DME/N.F! Rly/HJI Health Unit since May/1984 has '

been mlsusmg his Govt. accommodatlon a,s a pnvate

Nursing Home testing private outdoor :)at.ents w1thout :

perm1ss1on of the competent authorlty and has been
acceptmg consultation fees from them without

mamtammg a Register for this purpose and‘without

‘depositing the amount to the Railway Administration as

provided for under the rules.

By the above act Dr., Bagch'i has failed to maintain

absolute integrity, devotion to duty and acted in a

manner uhbecommg of a Rallway Servant and thereby

contravened the provisions of rule 3(1)(i), (ii) & (iii) of the

Reilway Service (Conduct) Rule, 1966.”.

On receipt of the aforesaid Memorandum dated 2.4.97

the respondent (applicant) submitted his written statement of

defence on 12.5.97 denying and disputing the charge. Th:erea-fter,

an enquiry was held in respect of the charges levelled against the

respondent (applicant), at the conclusion of which, a report of

enquiry - dated 21.10.98 was submitted to the disciplinary

authority. The aforesaid enquiry report was furnished to the

applicant under covering letter dated 27.1.99. On receipt of the



el Ve o W e,

t

-

enquiry report, the respondent sought for cop1es of certain’
documents which not hav1ng fumlshed to him, he submitted his
representation on 13.5.99. Thereafter, at appears, on consideration
of the reply/ representatlon of the respondent the General
Manager NF Railway was of the opinion that the punishment of
removal’ from service should be 1mposed on the respondent .
'(apphcant) However, the applicant (respondent) be1ng a Class-I .
officer the said punishment could not have been: imposed by the
General Manager. The General Manager therefore referred the
matter to the Railway Board. The Raxlway Board by communication
dated 25.10.99 requested the Union Pubhc Servlce Commission
(UPSC) to convey the advice of the Commrssmn The advice of the
UPSC was sought in view of the prowso to Rule 10(5) of the Railway -
Servants (Discipline and Appeal) Rules, 1968. The UPSC by the
letter dated 2.6. 2000 1nformed the Secretary to the Govt. of Irrd1a
Ministry of Rallways (Railway Board) that the charges agamst the
respondent (apphcant) with certam mod1ﬁcat10ns as indicated in '
the aforesald letter of the UPSC stood proved and that the
Com_mission is of the view that the punishment of compuisory
retirement -should be irnposed on thé applicant;'i Thereafter, by
order dated 21.6. 2000, the pumshment of compulsory reurement,'v '
was 1mposecl on the respondent (apphcant) g1v1ng rise to the .
Or1g1nal Application out of Wthh this wnt pet1t10n has ansen

6. The learned Tnbunal by a very elaborate order, after
cons1der1ng the rival cases placed before it, thought it proper to
allow the Original Application ﬁled by the respondent (applicant) by
interfering with the order of pun1shment of compulsory retirement.

The said decision of the learned Tribunal was p‘rlmarily on the



ground that the Pubhc Service Commissicn in its report dated
2.6.2000 haa clearly recorded the view that the f1rst charge agamst
the respondent (apphca'lt) i.e. of using the ent1re off1c1al residence ’;
as a Nursmg Home ‘was not established and, at best What was
proved by t’xe matenals on record is that the said premlses was
used by the respondent . (applicant) for the purpose of consultation.
According to the learned Tribunal, the said finding of the: Pubhc |
Service Comm1ss1on- which was accepted by the d1s<:1phnary B
authority, necessanly resulted i in dis-agreement with the fhdmgs of

the enquiry officer, \lvh ‘ch enjoined the disciplinary authorlty to
follow the prescrlbed procedure but the same was not done in the
present case, Furthérmore, the learned Tribunal came to the
finding that on the basis of the cocuments exhibited in the course

of enquiry, partlcularly Exhibit-D2, D3 and D5 what was
established is that |the register of non-railway patlents was
maintained by the | | anplicant (respondent) - though not very
accurately and further that the fees collected from the no*1+ra11vvay
patiénts were remittéd in part to the re'ulway author14e's | The
learned Tribunal took the view that the above finding, which was
recorded by the enquiry officer, was different from the charge
levelled against the éppli cant. The charge against the applicant was

that he had not mainte_u'ned any such register and he had not
remitted the fees collected by him from the non-railway patients.
Above all, the learned Tribunal also recorded the finding that in the
case before it no inoependent decision was taken by the
disciplinary authority te impose the puniskment of compulsory
-retirement. In fact, the said decision was that of the Public Service
Commission which was merely followed by tke disciplinary
authority. As "ander the provisions of the relevant Rules, the Public

" ) H “L u:‘rlg ’ 9!1 ,“ ” e_}
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Service Commission was only requiredi‘ :to tender lts advice on the
punishment contemplated by the d1sc1p11nary authorlty, in the
present case, there was an abd1cat1on of the statutory dutles cast
on the d1s01phnary authority of the apphcant On the ba81s of the
aforesaid core findings, the learned Trlbunal thought it proper to

. 1nterfere with the punishment of compulsory retirement imposed

on the apphcant(respondent) The correctness of the aforesaid

conclusion has been challenged before us in this writ petition filed
by the Union of India.

7. We have heard Sri S Sarma, learned counsel, for the writ

_ petitioners and Sri AK Goswami, learnecl senior counsel assisted by

Sri B Choudhury, glearned counsel for the respondeht.

1
[

8. ’l‘he charge against the re:spondent hrought by the
Memorandum dated 2.4.97, according ti) us, can t;e dissected into
three parts. Firstly, that the respondent (apphcant) had been mis-
using the accommodatmn provided to h1m by the rallways and had
converted h1s official residence into a Nursmg Home The second

component of the charge is that w1thout due perm1ssmn of the

competent authorlty he had been exammmg pat1ents and accepting

consultatmn fee without maintaining the requ181te register. The
third part of the charge is that. the respondent (apphcant) had not |
been depos1t1ng the amount collected as consultation Yee from the
non- rallway patients with the Raﬂway Adm1n1stratlon as required, :
The second. and the third charge are somewhat mter-related and,

therefore, can be taken up for cons1deraton together.
{

¢ !
0 .



9. In so farI as’ the first charge against the respondent o
(apphcant) is concerned it is clear from the communrcatron of the |
Public Service Commrssron dated 2.6.2000 that the matenals on | %
record indicated than[ there is no basis to sustain the said charge
inasmuch as, a pnvate Nursing Home requires . certain o

. infrastructyre and manpower which was not found ir the official
residence provided to the applicant. Accordingly, the Pubhc Semce

~ Commission was of the view that, at best, what the apphcant could
be gullty of is conversion of his official accommodation into
premises for medical . consultancy. In so far as the second and the
third charge are concerned, the enquiry officer in his report himself
had clearly recorded that a register had been maintained though

not very accurately and fees had been remitted by the applicant
though not fully.

Pl
10. The aforesaid findings of the Public Service Comrnission
and the enquiry ofﬁcer in our considered view, has tke effect of

grvmg rise to a 31tuat10n where it can be reasonably he‘d that the

charges against the respondent (applicant) have not been proved to
'the full extent. In such an event, whether the punishment of
; compulsory retlrement_ should have been imposed on the
| respondent (applicant) is a question that really would require re-
consideration by the disciplinary authority of the respondent
(applicant). The punishment of compulsory retirement having been
imposed on the applicant on a mistaken notion that all the charges
levelled against him have been proved in full, naturally, on our-
finding that the said 'charges have only been partially proved, the
question of inﬂiction: of appropriate punishment would require a

fresh consideration, We have, however, noticed that the learned

5 | IR 11T tl ol i 'b A
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Tribunal has taken the view that, ;in the present case, the '

disciplinary authority of the applicant had surrendered itself to the

awd
decision of the Public Service Commission it is the Commission

N

. Which had really decided on the quantum of punishment that

should be imposed on thé respondent (apphcant) If the above view
of the Tribunal is to commend us, naturally, our conclusions on'
the other charges as recorded above and the v1ew expressed as to
the requirement of a re- cons1derat10n of the ‘question of

[ e

pun1shment would have to stand on an ent1re1y different footing.

11. There can be no manner of doubt that it is the duty of
the d1smp11nary authority to decide on the quantum of punishment.
Under the" prov1s1ons contained in the prov1so to Rule 10(5) of the ,
Railway Servants (Discipline and Appeal)Rules, 1968 in - certain
situations the adv1ce of the Public Semce Commlssmn is required
to be obtalned It is agreed that the: present is such a case by
virtue of the. fact that the applicant was a Class I Officer in the
Raﬂways. We have perused the letter dated 2.6. 2000 of the Public
Service Comm1ss1on rendering its adv1ce in the matter, as sought
for by the M1n1stry of Railways by its conimumcanon dated
25.10.99. 'In 'the said commun1cat1on ‘the ; Pubhc Serv1ce |
Cornm1ss1on had considered and analyzed the ewdence brought in :
support of’ the charges levelled in thee course of the disciplinary -
proteedmg and on such cons1derat1on, the Public Semce
Comm1ssron had recorded its view that the charges levelled against -
the applicant,, (respondent) with the’ modifications mentioned -
therein, should be he]d to be proved. Thereafter the pumshment of
compulsory retlremenlt was recommended by the Commlssmn The

learned Tnbunal in ﬂhe order dated 27 2. 2002 has held that no



{
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material had been placed to satisfy the Tribunal that there was any
independent view of the d1s01p11nary authorlty in the matter. No
material in this regard has also been laid before us in the course of
the hearing by the ’learned counsel for the writ petitioners. No
document has also been placed before the Ccurt to show that after
the matter was sent 1:0 the Railway Board by the Genera. Manager
the Railway Board had taken any decision with regard to the
quantum of pumshment that should be imposed on the apphcant :
before sendlng the matter to the Public Service Commission for its
“advice. When under the Rules the role of the Public .Service
Commission .is advis;ory and reeommendary, it was incumbent on
the part of the discii;)lir'lary authority to take its own independent
decision with regard to the quantum of punishment and, thereafter,
confirm the Sar'ne in the light of such advice that may be tendered
by'the Public Service Commission. The said course of action was
" not adopted in the present case. In fact, there is nothing to suggest
that even after the letter dated 2.6.2000 of the Public Serv1ce
Commission was recelved by the disciplinary authority of the
applicant any consideration with regard to the quantum of
punishment that should be imposed was made independently by
the disciplinary authority. Reading the provisions of Rule 10(5) and
the proviso thereto, it is our considered view that advice of the
Commission enjoined bty the Rules has to be with regard to a
course of action contemplated by the disciplinary authority which,
naturally, .required the said authority to arrive at its own. and
independent decision in the matter. As already observed, no
material is forthcoming on this score to enable the Court to be
. satisfied that there was any independent decision of the

disciplinary authority, at any point of time, with regard to the

’
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quantum of punishment to be unposed In such c1rcumstances we
cannot find any fault with the order . of the learned Tribunal in
coml:ng to the conclus1on that the dlsmphnary author1ty had really
abdicated is role and responsibility in ,the matter and had merely

dittoed the views expressed by the Public Service Commlssmn

12. The above conclusion of our:; would be sufficient to hold
that the punishment imposed on the respondent (applicant) is
vitiated in law. We, therefore, affirm the order dated 27. 2 2002
passed hy the learned Tribunal and dlsmlss the writ petltlon The
respondent (applicant) will, naturally, be entitled ‘to all
consequentia] reliefs including re-instatement with effect from the

date of dismissal with full pay and aJJowances and continuity of
service. )

]

Writ Petition (C) No. 9131/2004

An order dated 16.6.2004 péssed by the Gauhati Bench
of the Central Admlmstratwe Tribunal i 1n O.A. No. 1 13/C4 has been
assailed by the Union of India in this Wr1t petition. By the aforesaid
order, the learned Tribunal had allowed the Original Application
filed by the applicant (respondent) by directing the writ petitioners
herein to ccmplete the d1s01p11nary proceedmg 1n1t1ated against the
applicant by Charge Memo dated 26.6. 99 within a period of two
months from the date of communication of the aforesaid order of
the learned Tribunal. Aggrieved, the Unlon has instituted the |

present wr1t proceeding before this Cour‘*

'v
v
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2. We have : heard Sri S Sarma, learned counsel for the "

petitioner ar.d Mr AK Goswami, learned semor counsel as51sted by

Mr B Choudhury, learn°d counsel for the respondent (apphcant)

P!
’ i

3. By a Cbarge Memo dated 26. 6 99 a charge of .
unauthorized absence viith effect from 20.9.96 was brought against
the respondent. The respondent (applicant) had filed his written -
statement denying’ tihe charge and contending that h1s absence ’
from duty cculd not be ‘considered to be unauthorized as the said

absence had been occasioned by his illness which fact was duly

supported by the requisite medical certificates. The respondent =

(applicant) could not attend the enquiry proceedings which was

held in respect of the charge levelled as he was unwell.

Consequentlv the enqu.ry was held and concluded ex-parte leading |

to a report dated 9.6. 2030. The applicant who was furnished with a
copy of the enquiry repcrt submitted his representation a.gamst the
said report as far back as on 16.6.2000. Thereafter as the matter
had not proceeded an«/ further, after representmg without any

success, the Original Application out of which writ petition has

_arisen, was 1nst1tuted before the !earned Tribunal.

4, Before the learned Tribunal the Union contended that

on the basis of anothe- disciplinary proceeding held against the
respondent (applicant) the punishment of compulsory retirement
was imposed'on him by an order dated 21.6.2000. As by virtue of
the said order the applicant was no longer in service, the
disciplinary proceeding pursuant to the Charge Memo dated
26.6.99 was not proceeced with. The Union further contended that

though the aoresaid orcer of compulsory retirement was interfered

il T i T4
'm ‘l' e i W ':13?’4? i e g r wl , ‘f‘*.'..;

il
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W1th by the learned Tribunal by an order dated 27.2.2002 passed in
0. A No. 377 /2000, the said order of the Tribunal was challenged
before th1s Court and as the writ fpetltlon was pending, the
departmental proceeding in question was not ﬁnahzed The learned
Tribunal tpok note of the fact that in the writ petition filed by the
Un1on challenglng the order of the learned Tribunal interfering with
the pumshment of compulsory ret1rement no interim order had -
been passed staymg the order of the learned Tribunal. Therefore,
the learned Tribunal by the impugned order took the view that the
applicant '-Was entitled to be re-instated in service and the
d1sc1p11nary proceeding initiated agamst him by the Charge Memo -
~ dated 26.6:99 was required to be brought to its logical conclusion.
Accordmgly, the dirgctions as already notlced were issued by the -
learned Trlbunal for conclusmn of the departmental pr0ceed1ng
initiated agamst the applicant.

;
5. Having regard to ‘the facts noticed above, we find

absolutely no justification whatsoever to interfere with the order of
the learned Tribunal 1mpugned in this ert petltlon The applicant
by virtue of the order dated 27.2.2002 passed in O.A. No.
377/2000 was entltled to be reinstated and the departmental
proceeding initiated agalnst him was hable to be concluded. Even
otherwise, we are of the view that where a departmental proceedmg
had been initiated against a raﬂway servant it was incumbent on'
the part of the disciplinary authorlty to bring the same to its
earliest conclusion. Instead, the said proceedmg has been kept
pending to the prejudice of the apphcant on what we are

constrained to observe to be absolutely unjustlﬁable grounds.
| " .
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6. We, therefore, find no good reason to cause any
interference with the orc‘er of the learned Tribunal dated 16 6.2004

passed in O.A. No. 113/04 Accordlngly, this writ pet1t1on is
dismissed.

7. We are also inclined to take the view that this writ
petition has been filed without adequate Justlﬁcatlon and the same
is entirely frivolous and an abuse of the process of the Coutt. We,

therefore, deem it appropriate to impose a cost of Rs. 10 000/- on

the writ petltloner whicl will be pa1d to the respondent (apphcant) |

within a period of thirty :lays from today.

8. Héving answered both the writ petitions in the manner
indicated above, we are of the view that it is necessary for us to
address ourselves to the actions of the Union of India {Ministry of
Railways/Railway Board) in not implementing the orders of the

learned Tribunal passed in the two cases despite the fact that there

writ petitions in questicn. In WP(C) No. 6178/2002, the learned
Tribunal as far back as on 27.2.2002 had interfered with the order

of compulsory retirement of the applicant (respondent). The writ

petition filed on 23.9.2002 was entertained, but no interim relief
was granted to the Writf'petitioner. In such circumstances, it was
incumbent on the part of the writ petitioner to implement the order
of the learned Tribunal. The same had not been done and, in fact,

the order of the learned Tribunal remains unimplemented till date.

Similarly, in WP(C) No. 9131/2004 the learned Tribunal had

- directed conclusion of: the departmental proceeding initiated

~ against the applicant (rzsponder.t) as far back as on 16.6.2004.

V4

‘was no interim order pessed by this Court while entertaining the -

‘‘‘‘‘



- Though the writ petition was entertained, once ."again no interim
relief was granted to the petitioner. Yet,}the writ petitioner had not
implemented the order of the learned ’,I‘nbunal The writ pet1t10ner
is the Union of India represented by the Mmlstry of Raﬂways
_(Railway Board). We are distressed by ‘the conduét of the Union of -
India in showing scant respect to the orders passed by judicial and ‘
quasi-judicial forums At the sérne mé,' the applicant (respondent)

in both the writ petitions, at no p01nt qf time, had brought the fact |
of non-implementatior. of the' orders to the notlcé of this Court

Such facts had been revealed to the Court - only waen the vs‘;nt .
petitions were heard. In such c1rcumstances we do not deem it
necessary to proceed any further in the matter except to indicate
our deep dis-pleasure with the conduct of the Urion. The Union
will now implement the orders Pf this Court passed‘ in the two writ
petitions forthwith and without any delay.

\ —— q
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Memo No.HC.XX.. /5@5 —. 12 . ~RMDrd.. /?/c)é’/@f

~ Copy forwarded for mformatzon and necessary action to: -

1.. The Unlon of India, represented by the Secretary, Govt. of India, Mmlstry of Rallways
Railway Board New Delhi.
2. The_ Secretary (Estt.), Rallway Board, New Delhi.
3. The Secréfary (S-i), Union Public Service Commission, Dholpﬁf'House, Sahjahan Road, New
Delhi. - |
4. The Central Vigilance Commissioner, Central Vigilance COmmission, Satarkta Bhawan,
- IN.A., Block-A, GPO Complex, New Delhi. |
5. The General Man'ager,-N.F; Railway, Maliggon, Guwabhati-11.
‘6. The G.eﬁoralv Managef (P), N.F. Railway, Maligaon, Guwahati-1 1.
7. The Chief Medical Superintendent, N.F. Railway, Lumding.-
J/F he Central Admmlstratlve Tribunal, Guwahati Bench, Rajgarh, Guwahati-5.
9. Dr. Ashok Bagch1 S/o Late S. Bagchi, Resident of Railway Quarter No. M/2, Station Colony,
Hojai, P.O. Hojai, Dist.- Nagaon.

By order - ‘ g

Asstt. Registrar'(B)
Gauhati High Court, Guwahatl
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After clesrirg § Coubinsd Vedics] Ssrvice
Examination} th= Csrplicant was
appointad a 4ds=iztant Diviziomal Madical
Officer and posted at Hojal. Subssquently,

mromsted to S5 Diwvisicrsl Ifﬁwj.‘...u.i. Cfficer

Fail=sly implicated }:15,* CEl  alleming
aocceptance of cosuliation fes from noee
xﬁlhan*r snloness . Iater on case wes handedd
ovEr to dsp::rtn*srzt for taking depsrinent
action Tm"@:ﬂd the ;enaitv of compulsory
retiremsnt ’. Filed Q.4 3772000 against tns
menslty, Cn 27 .2 2002 this Hon Bl Tribaosl
quashead the penalty  of oompulsmery
retiremsnt

. Receiwed trersier mrder bat be coald oot
- Darry out the onder as he wes wdergoing
. treatment at Dmding Failway Hospital. '

1 A= he was not reoowering Dunding
Hospatal referrad hin to Centxal Hospd tal |,

Maligaon.
;xﬂﬂqgﬁq iT e }5

D Central nr.x:‘pitai, Haiigam, doctot
Adater on refsrred hin o Gauuhsti M=dicsl
iﬂileg»m were e was sdvissd rest fooe 3

memnths }::g:f the depsriment of Hewrology
w 2. f. 20 8.9 and aooordinglvhe 1nfz:a‘nEd
uhe authrities.

. The authorities instesd of waiting
for him to he declared fit e la?'f’CH,t}E

- Respondent no 3 issusd a lstier asking
hin to sgpesr befopre & Medics]l Boerd on
18.9.96 But the autherities instesd of
oonsidering his intisaticn about his
illness refised the Medical Boaxd an
280.2.3% . Dus to his illrness the
applicant could not attend the same.

210 .9.96: ipplicant’s name was strucked from the
i (:-.]r-

31.7.33

sick list dus to non stierdence of Medical
Bosxd. ' -
. Received the mmsndam of dzarge
shest dt 26.6. 99
AREUEE-I 1621,

. Submdited hos written statemsnt
denving th £ charges. -
Sri P.KAgerwal, Cificer an Special
Duty, Rergis spoeanted as Inooiry
Of ficen. .



8.5.2008 Date fimsd for hearing but the notice of
L the hesring conld not be se=rasd b the
applicant which was duly intimated by
respondent Ho. 3 by his wirveless nessace
dated 5.5.2000 but the enquiry off icsr went
shesd with inpury sxperte

ARHEXTIRR-TTT . pe 22,

9.6.2000 Recsiwed inquiry report dated 113.5:72080.
| SHNEXURE-TV . g 2324

16.6. 2000 D Sdmittad his 1%1:&‘&5&11tatim1 amanst the
finding=s of the inmquiry repooet | '
ANNEXRE-Y g 25-23

4.4 2001
and
5.2.2003 Submitted remresentatisroms befopre
Fespowwient Ho . 1 inquiring abhout the
demartmental procesding and to pass final
crder but till date no final ceder has been

s, -
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ARREZIRF-YTT g 30-31




 IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI

BENCH : GUWAHATI

(An Application under Section 19

of the Administrative Tribunal Act, 1985)

0.A. NO. N2 oF 2004
Sri (Dr.) Ashok Bagchi . Applicant
| -Vs-
~Union of India and others .. Respondents
INDEX
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1. Original Applicatiocn : |- 13
2. Verification C04
3. I : Memo dtd. 1.3.96 i 15
4, I1 ¢ Memo. Of chargesheet :' 146-2]
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI

BENCH : GUWAHATI

(An application under section 19, of the Central

Administrative Tribunal Act, 1985)

0.A. NO. 1%  of 2004

| Dr. Ashok Bagchi,
1 Son of late S. Bagchi,
Statioin Colony, Hojai,

P.O. Hojai'Dist,,Nagaon.

« Applicant
-Versus-
1. Union of India,
Represented by the
General Manager, N.F. Railway,
Maligaon, Guwahati-11.
| 2. General Manager (P),
: N.F. Railway, Maligaon,

Guwahati~11.

Chief Medical~Superintendent,

N.F. Railway, Lumding.

.« Respondents

ZARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION IS MADE.
M
|{1)  Charge Memorandum No.E/74/GAZ/386/CON dated

26.06.99 issued by ° the Respondent No. 1




whereby the applicant was informed .that an
inquiry under Rule 9 of the Railway Servants
(Discipline and Appeal) Rules, 1968 is
contemplated against him on the charge of
not complying 'with the transfer order
No.E/283/II1 /130/Pt.X(0) dated 12.2.96 and
remaining on unauthorized absence since

20.9.96.

(ii) Action of the authorities in conducting the
“enquiry ex—parte in  complete violation of

the rules.

(iii) Illegal and arbitrary action of the
authorities in delaying the finalisation of
the proceeding even after submission of the

inquiry report dated 10.5.2000.

2. JURISDICTION OF THE TRIBUNAL:

The applicant declares that the subject
matter against which he wants redressal is within

the jurisdiction of this Hon’ble Tribunal.

3.  LIMITATION :

The applicant further declares that the

application is within the ' limitation prescribed

.under Section 21 of the Administrative Tribunals

Act, 1985.
4. FACTS OF THE CASE :

4.1) That the applicant passed the M.B.B.S.

"Examination from Gauhati Medical College and



oA

joined Railway Service as Assistant Medical

Officer (ad-hoc) on 28.4.84, at Central Railway

Hospital, Maligaon. Thereafter he cleared the |

“Combined Medical Service Examination” conducted |

by UPSC and he was appointed as Assistant
'Divisional Medical Officer in N.F. Rai_.lway and
posted at Hojai. He joinedv his new assignment at
Hojai on 1.2.85 and he was allotted an official

quarter No. M-2, Type-II with effect from 1.4.‘85.

i . Subsequently, the applicant was promoted to the

rank of Senior Divisional Medical Officer and

posted to the same unit at Hojai.

! ‘4.2) That the applicant begs to state that in

“the year 1995 he was falsely implicated by the CBI
in a case alleging acceptance of consultation fee
from non-railway employees/patients by presenting
a non-railway einployee as a decoy patient in an

emergency case. However, later on the case was

‘; handed over to the department by the CBI for

taking department action. On finalisation of the

of compulsory retirement. Being aggrieved the
\appllcant flled an original application before

i this Hon'ble Tribunal and the same was registered

‘thlS Hon’ble Tribunal after hearing both sides
1quashed the penalty of compulsory retirement.

‘ Though the respondent authorities have filed a
!

proceeding the applicant was imposed the vpenalty.'

and numbered as O.A. No.377 of 2000. On 27.2.2002,

e

TN
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writ petition before the Hon’ble High Court but no

stay has been granted.

4.3) That the applicant begs to state that in

the meanwhile the applicant received order No.
37/96 (medical) dated 12.2.96 issued by the
Respondent No.2 transferring the applicant from
Hojai to Lumding. However, the applicant could not
carry bﬁt the trarisfer ordér as he was sick since

9.2.96 and was undergoing treatment at Lumding

Railway Hospital. Later the applicant on not

responding to the treatment/medicine was referred
to the Central Hospital, Maligaon by the
Respondent No.3 vide memo No.H/184/1LM-17 dated

1.3.96 stating that he was suffering from Acute

Prolapsed Inter Vertebrae Disc.

Copy of the memo dated
1.3.96 is annexed herewith

and marked as Annexure-I.

4.4) That thereafter the applicant attended
Central Hospital, Maligaon where he was examined
by Sr. DMO (Ortho) who after treating him for some
months referred the applicant to Gauhati Medical

College Hospital, Department of Surgery on 6.5.96.

- There he was advised rest for three months by the

Department of Neurology w.e.f. 20.8.96 and
accordingly the applicant informed the

authorities. Thereafter the authorities without



waiting for the applicant to be declared fit by
the Gauhati Medical College Hospital, the Medical
Superintendent, In-charge issued letter dated
13.9.96 asking the applicant to appear before a
Medical Board at Lumding on 18.9.96. Since the
applicant was sick he duly informed the
authorities that he was not in a position to
attend the Medical Board. But, the authorities did
not consider the illness of the applicant and
refined the Medical 4Board on 20.92.96, on which
date the applicant could not atﬁend the Board due

to his sickness. Thereafter the applicant’s name

was struck off from the said 1list of Medicalk

Superintendent I/c, Lumding w.e.f. 20.9.96 due to

not attending the Medical Board.

4.5) That thereafter, the applicant on 31.7.99
received the memorandum of charge sheet no
E/74/GAZ/386/CON, dated 26.06.99, under Rule 9 of
the Railway Servants (Discipline ‘and Appeal)
Rules, 1968 issued by the Respondent No.l whereby
the applicant was informed that an enquiry under
Rule 9 of the said Rules was proposed tc be held
against the applicant on the allegation that he

had remained on unauthorized absence since

20.9.96.

A copy of the said memorandum

of charge sheet dated



D

| © ' and marked as Annexure~II,
.
L 4.6)

; ” submitted his written statement

as being on unauthorized absent under the Rules.
i

However the d1$01p11nary authority after receiving
-

| 1the written statement instead of considering the
t 1same under Rule 9 (a)

(1) of the Rules, decided to

ﬂproceed with the inquiry under the
i :

‘ Rules and
@ [Pppointed Sri
i:

P.K. Agarwal,
‘Duty,

Officer on Special
Rangia as

Inquiry Officer by letter
No E/74/GAZ/386/CON dated 26.11.99 issued by the
4 RespondenL No.2.

1

‘-l
i

h (Ehe applicant craves

JTrlbunal to produce

leave of this Hon’ble

and rely upon the written

1statement at the time of hearing).

That thereafter the Proceeding

started
‘ Inquiry Officer
i

fixed 31.1.2000

and regular

for
minary hearlng

SR i o
H
m —
et
[

hearlngs - on

2000 and 24.4.2000 but the applicant could
noq

attend the hearing owing to his prolonged back
‘ 1
paln and kerato conjunctivitis in both eyes and he

duly intimated about his health condltlon to the
Inqulry Offlcer

26.06.99 jg annexed herewith

That thereafter the applicant on 3 9.99

denying the
charges and fully explaining that in. the facts and
{

01rcumstances of the case he could not be treated



4.8) That finally the Inquiry Officer fixed
8.5.2000 for hearing. but the notice for said
inquiry could not be served on the applicant and
the Respondent No.3 by his wireless message No.
H/5S/1LN-8 (Loose) dated 5.5.2000 informed the
Inquiry Officer about it. However the inquiry
' officer went ahead with the inquiry ex-parte and
- finalized the same on 8.5.2000 in spite of being
- informed about the non-service of the notice of

the inquiry on the applicant.

A  copy of the wireless
message dated 5.5.2000 is
annexed herewith and marked

as Annexure-IIT.

4.9) That, thereafter, the applicant received
the Inquiry Report dated 10.5.2000submitted by the

Inquiry Officer from the Office of the Respondent

No.2 which he received on 9.6.2000, under the

cover of letter No. E/74/GAZ/386/CON dated

31.5.2000. He was further asked to make a
representation, if any, against the findings of

ﬁhe inquiry‘officer within 15 days of receipt of

the report. The applicant on 16.6.2000, submitted

- his representation against the findings of the

- inquiry report.

Copy of the inquiry report

datsd 10.5.2000 and

i



representation dated
16.6.2000 are annexed
herewith - and marked as

Annexure-IV & V respectively.

4.10) That thereafter the applicant did not
received any response from the authorities nor any
order was issued with regard to the disciplinary
proceeding. The applicant then on 4.4.2001 and

5.2.03 submitted representations before the

Respondent No.l enquiring abgut:therdepartmental

proceeding and to pass final order. But till date
the respondent authorities has not passed any

final order on the departmental proceeding.

Copies of the representation
dated 4.4.2001° and 5.2.03

are annexed herewith and

marked as Annexure-VI & VIIY'

respectively.

4.11) That, being highly aggrieved by the said
impugned action, the applicant is now approaching

this Hon’ble Tribunal for relief.

5. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS :

I. For that, in the given facts and
circumstances of the case, the action of

the authorities in  instituting  the

A



II.

III.

Iv.

departmental proceeding is highly illegal
and bad in law and the same is liable to be

quashed and set aside.

For that, tﬁ‘e action of the authorities in
delaying the finalization of the proceeding
for more than 4 years cannot in any way, be
attributed to the applicant and this
inordinate delay has subjected  the
applicant to suffer physically, mentally
and financially and as such the action of
the authorities is bad in law and liable to

be set aside.

For that, as per Indian Railway“ Medicai
Manual the Chief Medical Director has the
power to hold the Medical Board and the
action of the Respondent No.3 in holding
the same on his own is without jurisdiction

, arbitrary and malafide.

For that, the action of the authorities in
deleting the name of the applicant from
railway sick list on the pretext of non-
attendance ‘before the medical board and
thereby treating him unauthorisedly absent
from 20.9.96 is arbitrary, illegal and bad

in law.

For that, the action of the Inquiry Officer

in holding the inquiry ex-parte even after



VII.

VIII.

10

receiving communication from the Respondent
No.3 that the notice of the hearing could
not be served on the applicant is illegal
and bad in law and the same is liable to be

quashed and set aside.

For that, it will be apparent from the
inquiry report that the inquiry officer has
not given a reasoned finding on each
imputation of misconduct and this fact thus
show that the inquiry officer has not
applied his mind to the facts and
circumstances of the case and that not
having been done, the entire proceeding is

bad in law and liable to be set aside.

For that, as per various circulars of
Railway Board department proceedings should
be finalized within ZQS days and as such
the action of the disciplinary authority in
keeping the proceeding pending for about 4
years even after receipt of representation
against the findings of the inquiry report
way back on 16.6.2000 is highly arbitrary,
illegal and bad in law and the proceeding

is liable to be quashed and set aside.

For that, from the facts and circumstances
no case of unauthorized absence has been

made out and the disciplinary action
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initiated on  the facts is  totally
misconceived as no misconduct was committed
by the applicant and as such the impugned
action is liable to be quashed and set

aside.

IX. For that, in any view of the matter the
impugned action of the authorities is bad

in law and liable to be se aside.

6. DETAILS OF REMEDIES EXHAUSTED:

The applicant | had submitted
representations dated 4.4.2001 and 5.2.2003 before
the Respondent No.l but till date there has been

no response.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING WITH

ANY OTHER COURT :

The applicant further declares that he
has not filed any applicétién, writ petition or
suit in respect of the subject matter of the
instant application before any other Court
authority, nor any such application, Writ petition

or suit is pending before any of them.
8. PRAYER :

)

It is, therefore, prayed that
Your Lordships, would be pleased

to admit this application, call



i
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for the entire records of the

case, ask the respondents to
show cause as to }why
the - disciplinary proceeding
initiated against the applicant
by the Respondent No.l1 by his
letter dated 26.6.99 (Annexure-
II) should not be quashed and
set aside being in serious
contravention of the standing
circulars/guidelines and after
perusing the causes shown, if
any and hearing the parties
quash ahd set aside the impugned
proceeding initiated against the
applicant by the Respondent No.1
by his letter dated 26.6.99
(Annexure-II) or alternatively
direct the Respondent
authorities to complete the
proceeding within a fixed time

and / or pass any other order/

orders as Your Lordships may

deem fit and proper.

And for this act of your kindness the

applicant as in duty bound shall ever pray.

9.

INTERIM ORDER PRAYED FOR : NIL
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10. DOES NOT ARISE:

11. PARTICULARS OF BANK DRAFT/POSTAL ORDER IN

RESPECT OF THE APPLICATION FEE.

(i) I.P.0O No. : [1€ 38915
(ii)  Date. : 10 5. 2004
(iii) Issued by Guwahati Post Office.

(iv) Payable at Guwahati.

12, LIST OF ENCLOSURES :

As stated in the INDEX
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VERIFICATION

I, Sri (Dr.) Ashok Bagchi, son of late S.
Bagchi, aged about 44 years, resident of Station
Colony, Hojai, P.O. Hojai in the district of
Nagaon, Assam the applicant of the instant case do

hereby solemnly verify that the statements made in
4-(‘; 2,%,7, 16 camel ”)

Paragraphs No. are true

to my personal knowledge and the statements made
4.(3,5,6,8 andq)

in paragraphs No. are being
matter of records which are true to my information
derived therefrom and are believe to be true to my
legal advice and rest are my humble submissions

before this Hon’ble Tribunal I have not suppressed

any material facts.

And I sign this verification on this the

th
“JLm.day of May, 2004 at Guwahati.

ftaise @b
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STANDARED FFORM NO.5 MEMORANDUM OF CHARGE SHEET UNDER
RULE 9 OF THE RS (D & A) RULES- 1968.

NORTIHEAST FROINTER RATLWAY

OFFICE OF THE
GENERAL MANAGER
GUWAHATI-781011.

NO.E/7%/cAaz/ B6/Cou DATE: 26~06-99

MEMORANDUM

The undersigned propose(s) to hold an inquiry against DX .AShoke Ba gdii, ‘

" St TMA /Ho.4ad under Rule 9 of the Railway Servants (Discipline and Appeal)
Rules, 1968. The substance of the imputations of misconduct or misbehaviour in respect of
which the inquiry is proposed to be held, is set out in the enclosed statement of articles of
charge (Annexure-I). A statement of imputations of misconduct or mishehaviour in
supportof each articales of charge is encic:ed (Annexure-I). A List of documents by which,
and a list of witnesses by whom, the ancies of charge are proposed to be sustained are
also enclosed. (Annexure-01 & V).

2. Dr.Bagehd is hereby informed that if he so desires, he can
inspect and take extracts from the documents mentaioned in the enclosed list of documents

(Annexure-Ill) at any time during office hours within ten days of receipt of this

Memorandum. For this purpose he should contact Dy.CPO(GAZY/MLG
N.F Railway, maligaon, immeciately an receipt of this Memorandum.,

3

3. Dr.Bageni — &5 further informed that he may, if he so desires,
take the assistance of any other Railway servant (who satisfies the requireruents of Rule
9(13) of the Railway servants (Discipline & Appeal) Rules, 1968 for inspecting the
documents and assisting him in presenting his case before the Inquiring Authornity in the
event of an oral inquiry being held. For this purpose, he should nominate one or more
persons ‘in order of preference. Before nomimating the assisting Railway Servant(s),

chi should obtain an undertaking from the nominee(s) that

Dr.Rag
. he(they) is (are) willing to assist him during the disciplinary proceedings. The undertaking

should also contain the particulars of other cases if any, in which the nomince(s) had,

already undertaken to assist and the undertaking should be furnished to the undersigned,
along with the nomination, ‘

Contd to page -2. .

_ANNEXURE
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4. Dr.Bagchd is hereby direcied to submit to the undersigned a
written staternent of his defence within ten days of reccipt of this Memorandum, if he does
not desire to inspect any documents for the preparation of his defence and within ten days
after completion of inspection of dosumenis, if he desires to inspect documents, and also- )

i (a) to state whether he wishes te be heard in person; and

. (b) to furnish the names and addresses of the witnesses, if any, whom he wishes {0
call in support of his defence.

.y

3. Dr.Bagcnl

is informed that an inquiry will be held only in

admit or deny each article of charge. SR I

6. Dr,Bagchl is further informed that if he does not submit

. his written statement of defence within the period specified in para 4 or does not appear, in,
‘person before the Inquiring Authority or otherwise fails or refuses to comply with the-"

"provisions of Rule 9 of the Railway servants (Discipline & Appeal) Rulés, 1968, or the

order/ directions issued in pursuance of the said rule, the Inquiring Authority may hold in |
_the Inquiry ex- parte. ’ :

7. The attention of DX .Bagchd is invited to Rule 20 of

the Railway services (conduct) Rules, 1966, under which no Railway Servant shall bﬁng or
attempt 10 bring any political or other influence to bear upon any superior authority to -

further his interests in respect of matfers pertaining to his service under the Government. If

 any representation is received on his behalf from another person in' respect of any matter
dealt with-in these proceedings, it will be presumed that _Dr,Bagchl is
aware of such a representation and that it has been made at his instance and action will be

taken against him for violation of Rule 20 of the Railway Services (Conduct) Rules, 1966.

-8. The receipt of this Memorandum may be acknowledged.

Enclo:- Annexures- L II, IL, & IV, o ;' ,\
A\

... { Rajendra Hath )
General Manager

To
Shri/Snft. DT .AShoke Bagchl,

Sr .IMO/NFR/Ho jal.

( Through DIY/HFR/LMDL: Y

.

P \

respect of those articles of charge as are not admitted. He should, therefore, specifically
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ANNEXURE-I

Statement of articie of charge, framed agalnst

‘Dr.Ashoke Bagchi,Sr.DMO/HJl{under orders of transfer to LMG) -

That the said Dr.Ashoke Bagchi, Sr.DMO, did not comply
with the orders of transfer, issued under GM(P)Maligaon’s
No.E/283MI11130/Pt.X(0) dated 12-2-96 and remained on
unauthorised absence since 20-9-96, thereby failed to ensure
compiete devotion to duty and acted in a manner unbecoming of
a Railway servant in clear violation of Rule 3(1) (ii) and (iii) of
Railway Service (Conduct) Rules 1966.

Z2e -
( Rajendra Nath )
Genera! Manager
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Annexure-il !

Statement of imputation of misconduct in support of
the article of charge, framed against Dr.Ashoke Bagchi, Sr.DMO/HJI
{ under orders of transfer to Lumding )

Dr.Ashcke Bagchi while working as Sr.DMO/HJl was transferred from
Hojai to Lumding Railway Hospital in terms of GM(P)Maligaon's order
No.E/283/1111130/Pt.X(0) dated 12-2-86. Dr.Bagchi did not carry out his
transfer order and reported sick on RMC under MSAC/AMG with effect from
8/9-2-96. MS/IC/LMG referred his case to MD/Central Hospital/Maligaon vide
his No.H/184/LM-17 dtd.1-3-898. in the meantime, Dr.Bagchi was requested
to appear before the then MS/AICAMG on 188-86 for his medical
examination vide MS/IC/LMG's letter No. H/SS/LM/8(Loose) dtd.14-8-86. But
instead of appearing before MS/IC/ALMG, Dr.Bagchi informed MSAC/ALMG
vide his letter dtd.21-8-96 that as per MS/IC/LMG's referral note dtd.1-3-96,
he had attended Sr.DMO{Ortho)/Central Hospital/MLG and from there he
was referred to Cauhati Medical College Hospital{GMCH), Department of
Surgery on 6-5-96 by MD/Central Hospital/ML.G. He was advised rest for
three months by the Department of Neurclogy/GMCH with effect from
20-8-86. As per advice of the Hd.Qrs., Dr.Bagchi was asked to appear
before a Medical Board at Lumding Raitway Hospital on 18-9-86 vide
MS/C/LMG's letter No.H/174/L}M dtd.13-9-86. Dr.Bagchi vide his letter
dtd.17-9-96 informed that he was suffering from severe Bilatreral
Conjunctivitis with Viral Pyrexia and that he was unable to attend the
Medical Board on 18-8-86. The next date of Medical Board was fixed on
20-9-96 vide MS/IC/LMG's letter No.H/174/LM dtd.18-8-86. But Dr.Bagchi did
not appear before the Medical Board. On account of non-appearing in the
Medical Board as well as for not submitting authentic documents in support

of his eye problem, his name was deleted from the sick list of MS/IC/LMG
with effect from 20-9-96.

Thereafter Dr.Bagchi was again advised vide MS/AIC/LMG's letter

No.H/174/LM dated 29-1-87 to let him know whether'he was in a position to -

attend the Medical Board at Central Hospital/Maligaon for further
examination. Dr.Bagchi vide his letter dtd.27-2-87 informed that he was still
under treatment of private Doctor and was unable to attend Medical Board
till he was declared fit for duty by the treating Doctor.

From the above correspondenca it transpires that Dr.Bagchi being a

L T A e a—————
- ¢ — -
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Railway Doctor himself and kriovring fully well that PMC is not considered a
valid document in support of sickness, has willfully disregarded the various

advices sent to him to attend Railway Medical Board with an intention to
evade the fransfer order.

By the above acts of omission and commission, the said Dr.Bagchi
has fziled to ensure completz davotion to duty and has acted in a manner
unbacoming of a Railway servant in clear violation of Rule 3(1) (ii) & (iii) of

Railway Service (Conduct) Rule 1986.
( Rajendra Nath )

General Manager

a
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ANNEXURE-I

List of documents by which article of charge framed against
Dr.Ashoke Bagchi, Sr.DMO/N.F.Railway,are proposed to be substantiated

1

(2)
(3)
(4)
(8)
(6)

GM(PYMLG’s order No.Ef283/illf130/Pt.X(0)
dated 12-2-86,

MS(IC)YLMG's letter No.H/184/LM-17 dated 1-3-86; .
MS(ICYLMG's letter No.H/SS/LM/8(Loose) dtd.1 4-8-:6;
MS(ICYLMG's letter No.H/174/LM dated 13-9-96;
MS(IC)YLMG's letter No.H/174/LM dated 18-9-96;

MS(ICYLMG's letter No.H/174/LM dated 29-1-97.

ANNEXURE-V

List of withesses by whom tha article of charge framed
against Dr.Ashoke Bagchi,Sr.DMO, are proposed to be sustained

NIiL

\

S
( Ra}enmam }
General Manager
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- Anexige 14

P ?/Bocmpnms OF EX-PARTE DaR B! JUIRY AGAINST DR.A, BAGCHI, 4“‘
' SR. DMO/HOJAT INTO THE MJOR WRMORAIIDUM NO.E/74/GA2/386/°
> COU,D.T3D 26-6-38,
A “
O ij
e ) ' BRIEF HISTORY OF THE CASE :

J A major memorandum bearing Yo.E/74/Gaz/386/Con,
jdnted 26-6.99 was dssued to Shri pr A, Bagchi,Sr,DMO/Hojal
‘placed at flag 'A', The same was adknowledged by Dr, Bagchi
.vide flagged 'B'. He submi tted his defence vide flag 'C'
4in which he denied the charges levelled against him,
- ‘ - --The charge in brief is that Dr,Bagchi did not compTy With
g | the orders of transfer kssued under GM(P) Maligaon's No
[ . 'E/283/111/130/Pt.X(0) dated 12-02-96 and remained on

; - unauthorissd absence since 20.8-36, thereby falled to ensure
' ‘complete devotion to dutyand acted *n a monner unbecoming of a
f . ‘Railway servant in clear violation of Rule 3(1) (i1) and (ii1)
) uof Railway Service (Conduct) Rules 1966,

et

. Aty ©

f Dr,.Bagchi was sick under BMC under MS/IC/LMG from

i9th Feb/96 and Was referred to MD/CH/MLG under MS/IC/LMG's
letter No.H/184/1M.17 dt.01-3-96 flag 'D' under MS/IC/LMG's
'lettor Xo, H/SS/LH/B(Loose) dt, 14-.8-96 the C.0. was asked

‘to attend MS/IC/LMG's office on 12.8-96 at 10.00 hrs

.regarding his sickness flag 'B', C,0,was further asked to
jattend Medical Board at LMG Rly Hospital on 18.9.96 at 10.00 hrs,
‘vide flag 'F' and on 20-8.96 vide flag 'G'. As he failed to
attend Medical Board on beth the above dates, MS/IC/LMG -
under his letter at flag 'H' asked the C.O. to let him knov
.Whether he is in a position to attend Medical Board at

CH/MLG, Name of Dr,Bagechi Was deleted from RMC w.e.f,20-.9-96
~and as such he has been charged for unauthorised absence
‘since 20-9-.96,

.?‘_Q_...-.;-m.'._,-,._-é-—»—"'-‘-\_ L

 REASONS FOR RX.PARTS = JJIRY :

Under CGM(P)/MLG's letter lo.E/74/GLZ/386/Con.dated B
26-11-992 the undersigned has bescn nominated as I.0.in this
DAR case flag 1.

31.01.200C was fixed for preliminary enquiry and
the C.0O.was asked to attend OSD/RliY¥'s office at RNY station
| ©at 10.00 hrs on 31-01.2000. He Was also advised to inspect -
; documents 1f he sn desire along with his defence counsel
flag 'J', Bat he did not attend,

; Second date was fixed on °7-3~2000 at 10.00 hrs,at
, OoD/ﬁIY's office at &n~ staticn and the same was communi-
1 cated to C.0.through CH3/IMG which has been acknowledged by
*  the C.0, I.0's 1etter “t flaz 'K' and CMS/LMG's letter and
C.0's acknowledgenant thereon at flag 'L', He again did not
attend the enquiry,

Third date was fixed on 24-4-.2000 at 10.00 hrs.at . .
0SD/RNY's office at RIY staticn, The same Was communicated
to C.0. throigh CHb/LMh at flag 'H'. The same has been .
communi cated to C,0.by CHS/LIG under his letter at flag '"N' N\
and acknowbedged by C.0.at flag '0F,

The fourth date for ex-.parte en}uiry was {ixed

on 8-5-.2000 at 10.00 hrs,at OSD/RNY's Office at Ranglya

station, The same has been communicated to C.0.by CMS/

LMG under his jetter at flag _P' which was refused

by C.0. this time, r-u»-g awmy
Q¢

i

oy W‘M) Contd...P/2,
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Continuation sheed ( 2 )

Asg the C.0.failed tc attend the DAR enquiry
on four consequtive date;hon 31-1-2000, 27-3-2000 7
24.4-2000 and 8.5-2000, There was no alternative l’aut
to finalise the case b& holding DAR enquiry ex-parte.

Ex-parte DAR enquiry against Dr.Aghoke Bagehi, . s
Sr.DMO/Hojal against major memorandum No,E/74/GAZ/386/ 4
Con.dated 26-6.92, The C.0.did not turn up upto 11,00 ' Y
hrs,on specified date,time and place and after perusal
of all relief upon documents available in this docket ‘
DAR 1oose case file, I came to thé conclusion that charge '
of unauthorised absence since 20-9-95 levelled against
Dr,ishoke Bagehi,Sr,DHO/Hcjal under major memorandum No, L
E/74/GAZ/386/Con, dated 26-6.99 vide Articie I is proved . X
beyond doubt, ' '

REASONS QF FINDINGS :

Under Article - I of the Major Memorandum issued
to Dr.Ashoke Bagchi, Sr,DMO/liojat ch; rge of unauthorised
absence since 20-9-95 has been levelled. Under MS/IC/LMG's b
letter his name has besn struck off from RMC w.e, £, 20-9-96 3
and thereafter hs has not joined at LMG the Place of posting )
on transfer till the date of ex-parte enquiry (24.4-2000). :
Prior to struck off his name from RMC he was given )
opportunity twice to attend Medical Board at Railway g
Hospital/LUG on 12-9-96 and 20-9-96. He failed to : R
attend and willfully remained unauthorisedly absent ,‘;
and evaded the DAR enquiry also. -

. |4

FINDINGS :

On perusal of list of documents as per Annexure-IIIX __
attached with the Memorandum and other relied upcn document Y
avallable in the Docket DAR case file I have come to the
conclusion that charge of unauthorised absence since 20-9.96
levelled against Dr,ishoke Bagehi,Sr,DMO/Hojad under
major memorandum lio, E/74/GAZ/386/Con. dated 26-6-99
is fully proved beyond doubt,

e VDRV U
S i S
- .

i

( P.XK.ARarwil )
Inquiry Officer
0.5.D/Rangiva.
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" Proms Dr. Ashok Bagchi, . _ - TAE
Sr.DMO/Hodai. ST

. po Dated, 16.6.2000 7 .
!r,'":x;,l : General Manager, R

, N. F. Raibvay,

| Maligaon, Guwahati-ll. o

f . Subi= Reprosentation against the inquiry

; _ _ and £indings of the inquiry Officer,

' l : . Shri P. K. Agmal. OSD/Rangiy«ﬁ. ’ . ,‘
l J ) ‘ .in DAR case BHo,R/74/GAZ/386/Con VT

. : dated 26.6.28%°99. o

" Refi- m(iv)/mc'a letter Ho.E/74/GAZ/386/CON. :
dated 31,5.2000 received on 9.6.2000, .

t
‘ } . at—
|

. e .
at . - e
P AR W R

Sir, ‘ ‘

| } In terms of GM(P)/MLG's letter referred to above, I have §

I been supplied with 2 copy of the inquiry report sybmitted by =,
the inquiry officer, Shri P.X.Agarwal, 0SD/Rangiya, in connection

i with the DAR inquiry hs held ax parte on the chargas framed under -

‘ charge memorandun Ho.E/74/GAZ/336/CON dated 26.6.99, 1 have che

4 following submissions to make against the inquiry report.

1.  That the conduct of the inquiry ex parte by the inquiry '
officer is illegal and ultra vires the provisions of Rule 9(23) .

i
{

b of RsS(D&A)Rules, 1°268. _

! .

| 2. That the £indings of the inquiry officer on the charges
I

fr-amed under charge memorandun dated 26.6.99 are perverss. .

f
{
{ evidence at all.

Thatthe findings are mechanical indicating total lack of

S. That the conclusions of the inquiry officer are such that
no reasonable man acting reasonably would arrive at it from the

» ..
I application of mind and the reasons for findings are non est,
f
f
f material before him,

6. .That the conduct of the inquiry and the report are : .
vidlative of the principles of natural mm justice and fair play

) enshrined in Article 311(2) of the Constitution,
! The above points are established as followss

[ (2) In terms of Rule 9(23) of RS(D&A)Rules, 1968, if the .
-' ) Rallway servant, to whom a copy of the article of - .
charge has been delivered, does not submit they written
. ' statement of dsfence-on or before the date specified
! for the purpose or docs not appeat in person bafore
the inquiring authority or otherwise fails or raofuses
to comply with the provisicns of this rule, the N\
inquiring authority may hold the inquiry ex parte. )

ﬁ
{
|

———
e e .
EISReY
. .
. .
" arr ————

. Since I had sutmitted a written statement of defence .
' : there could be no question of holding ex parte énquiry . i .

on that count. The other ground of holding ex parte
inquiry is non-appearance of the charged officer

t: _ ‘

L pefore the inquiring officer, The inquiry offiger i
in this case hag held the inquiry ex parte on this /s

,' ground. : o

I From the inquiry officer's own ipse dixit, he ek

: . o [l Goryc bt (Contdeeee2)

r's

3. Thatthe f£indings ofthe inquiry officer are bascd on no . )

[ PR



s e

o e - e
m— ey a——

i asiy
& T —

ya 7 CME f1.g

— - .

—R6 AN 'L' | ﬂ/ B

.’

2) -

fixed the prelisinary hearing on 31.01.2000, But um.ike
two other ingtances of service of notice on.me hes has ;| -

relied on npo documentary evidence to hold that I did. &
not attend on that date inspite of receiving the notice.‘ i
However, for tha dates of mquix £ixcd on 27342000 and, A
24.4.2000, the inquiry officer has cited evidence for: ‘x‘n?-i
servicad of the notices, I algo & npot dispute tha aam. 4
But the inguiry officer has convenlently omitted to’ e
mention in the report that I had sent a wire (uo.zss
dated 23.3,2000) acknowledging receipt ofthoe notice :
for the inquiry on 27.3.2000 and my inability to att.cnd y
the same on &ccount of illness.

Lot

The most crucial date fixed for mqu.ry non-aépearande’ ~'~*~:?
in which caused the inquiry officer to hold the inquiry -
ex parte was 8,5,2000, 7The inquiry officer himself )

hag gtated that ths fourth date for ex parte inquiry “*_';‘
was fixed on 8.5,2000 and the same was communicated €0 .
Ca0. by CMS/IMG which was u . HOWw can _;
one rofuse a notice when one is away? quiry offices

has convenigntly omitted to mention tha uiro HAXXR Bo, - ;7 .|
H/38/LM~8(leose) dated 5,5,2000) stating that “Letter -
could not be served®, This document proves that holdi_ng
of the inquiry ex parte on 8.5.2000 nosice’ for which -
could not be served on the charged officer was totally -
illegal, unconstitutional and ultra vires the rules.
Inquiry cannot be Mpitimatoly held ex parte when no
ag;:iige for the inquiry could be served on the charged
(-] er,

From the foregoing, it is palpable that the conduct Of
the inquiry ex parte by the inquiry officer is against
all canong of justice; it is violative of the rules of ]
natural justice and fair ply enshrined in Article 311(2).
of ths Coastitution, Th2 inqu proceeding and the
findings drawn ex parte are liable tobe rejected on this =
ground alone, , _ . -

PRSI R Ty P

.
-

- -

() That the findings of the inquiry officer are perverss .
is ovident from the fact that the inquiry officaer has - .
hald the chargé proved "On perusal of list of documants
as per Annexure III attached with ths Memorandum and
othﬂrfiwelfed upon documenta avallable in the Docket DAR
casa la®, )

Firstly, no £inding could be drawn on the basis of ,
only "list of documnts as per Annexure III of the '
¥emorandum®, Thay ware the only documents relied on
the disciplinary auvthority to sustain the charge,
inquiry officer is not comp etent to rely on
other éccuments which were not cited in Annaxure IXX.

The 1ist of docuents cited in Annexure I1X comprises of
8 docunents and a mere glance or perusal thereof could -
not enadble any one €0 conclude as to the gu.u.t oitbe .

charged officer, N

(ec) That the findings of ths inquiry officer are based
on no evidence &t all 18 evident from that he has not
discussed tha evidence before him, A mere *parusal of
list of documents in Annexure III® of the charge memo
was not sufficicnt to infer the guile of t.he chargad
officar,

(d) That the £indings of the inquiry officer are
mechanical with attendant non-ap icaticn of mind arc

%‘.\{f”‘{ (?Z%f (Contd ocooB)
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evident from the reasons supplied by the inquiry officex .|
for arriving at tha conclusicon of guilt of the chaxged
officer. In his “Reascns for findings®, the inquiry ,
officer holds that ‘under MS/IC/LMG's letter his name ' -
has been struck off from RMC w.e.f, 20,9.,96 and thersafter:.
ne hze not joined at LMG'the place of posting on_ transfer e
til]l tho date Of ex parte” inquiry (24,.4,2000). That. prior” -
to gtruck off his name from RMC he was given oprortunity ™
twice to attend Hedical Board at Railway Bospdtal/LMG ~* =
on 18,9.96 and 20,9.56 and that he fail2ad to attend and
wilfully remained unauthorisedly absent and evaded the

DAR inquiry also,” ' : :

From the above reasons supplied by the inquiry officer ., y
based on which he has drawn’ & conclusion of guilt against .
the charged officer it is evident that he has inferred .
my guilt on the basie of my f£ailurs to carry out tranafer. -
to Lunding and failure to attend the DAR inquiry also. ..
H> has totally cmitted from consideration the fact that B
I wae sick from 8/9.2.96 under RMC, ‘that I wes reférred ' -,

to MD/Central Hospital/Maligaon under MS/IC/1LMG's letter

dated 1.3,96 (S8N-2 of annexuce III of.the charge memo).
that I wa® referred to G&CH, Department of Surgery oa
5.5.,96 by ¥D/CH/MLG, that I was advised rest for three - .
months by the Deparusent of Neurology/GiCH WeQ s £:20,896
to 20.,11.96, that appearance before the Medical Board

on 19.8.96 when I »as under the treatment of GMCH on ol
being referred by Central Hospital/MLG was ’total,l{ L
unwarranted, that my appearance before the medica
poard et Lumiing mx on 18.9.96 was also uncalled for

vhen I was under the trecatment and advice of GHCH;

an where I was referred to by MD/CH/MLG in the first .. .°,
place., The samo eppligs to the appeszance before/'the .
Medlcal Board on 20.9.96, All these facts are Do
nartﬁed in the Annexure II of the charge memorandum
itself,

The inquiry officer also did not consider the vires
of the authority in striking off my name from the
sick 1ist of MS/IC/LMG wef 20,9,96 on account of none
appearance in the Medical Board as wall as for nof

. submitting autheatic documents in support of my oye . j»'i'{

problem, When the MS/IC/LWG had referred my case t0 - ..
MD/CH/MLG from whsre I was referred to GMCH/GHY, unless

| GNEH/GIY referred the Cage back to MD/CH/MLG, MD/CH/MLG |

or MS/IC/LMG had no jurisdiction to consider my case
of treatment and there was no justificarion for holding
medical board, .

!

However, the failure to attend the medical bcard is

not ground encugh for deleting the name of a sick pereon
from the sick list, It has been clearly laic down in
para 556(4) of Indian Railway Medical Manual, 2000 ed., .
that "Rommally, such medical boards will be convened' -
at the neadguarters of the CHS/MS of the division referre
ing the cace, unless the nzture of the case ia such that xk
the Railway sccvant is unable to undertake the journey ™
to the place at which the madical board is tobe held

in which case it will be held at the nearest Railway T
rospital or heelth unit where the patient resides.” !

Ca my inability to attend the medical board at Lumnding 1
on grouand of siciness, inatcad of delsting my name from ..
the sick 1ist, the only course open to the CMs/LMG = -
was to hold the medical board at Hojai Health unit, as . .|
1aid down in para 556(4), IR, zs reproduced above,

“'}Jg(_{; (,’—I\ FZ*‘L{‘ (pontdo s 0‘) . . o
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From the above, it is palpable and crystal clear that
therinquiry tha inquiry officer did not epply his nind -
at all to tho eircunstancas appearing from the documents
: . relieé on by the disciplinary authority himself as well
) as tho stataorent of imputationg vide annexure II of the
‘ , charge memorandum,’ He also did not bother to consult
: with tha rules and procedure laid down in Indian Railway
Establishment Code, vol.I and the Indian Rallway Medical: :
Manual wil,I, ’

(e) Had the above gvidence been placed before a Y

reasonable man acting reasvnubly he would never have

. . falled to draw an inference of total innocence of the

o . charged officer, That the inQuiry ofiicer acted . 1
| contrarily establishes that tims inquiry officer had -
- acted in an unreaconeble, arbitrary and mechanical manners,,

) : (£) That tha purpose of an incuiry under Rule 9, ibid,

i 15 to afford all reascnabls opportunities to ths charged

f officer rnot only to refute the charges but also to ,

,‘ establish his innocence, The inguiry officer was not ‘

i‘ inclined to ¢o that., As out of the four dates, there

: was evidenca kefore him, ngd,qea gor the £irst and the

| last dates of inquiry could not be served, Yet he held

the inquiry ex parte, Further, he was dealing with a

man who was sick and under treatnent of a medical

practicioner. Assumning the sickness %o bo a case of

malingering, no government authority can declare a

[ govermmsnt servant a malingerer unless procedure prescribe

! «d for thw saua has boon observed, Thaf iaquiry officer

| could very well have held a sitting of inquiry at 4

: Ho jai itcelf, But ecting on the premise that I sust

| bo malingeriag he hold tho inquiry ex parte and proved
the chargs. It devonstrates that the inquiry officer

| was ab initio and nd nauceam intarested in establishing

! tha guilt of the charged officers. Fixing datds for the

' inquiry was a ritual that the inquiry officer observed

18 just to show that he tried to hold an inquiry. It was

: an empty ritval with foregone conclusions, No reason=

N able opportunity can bo paid to have been given in this

N case wren without service of nct ice the inquiry was

firalised ox porte. As such, the conduct of inquiry

and the findings drawn by the inquixy officer are

viclative of Articles 14, 19, 21, 51A(h) and 311(2)

of the Constitution of India and the sama is liable

tche rejected ag bolng Void and inoperative by reason

of article 13(2) of tha Constitution,

L R T

At Bt ¢
»

n In vioy of exe foregoing, I pray that the
£indings of thes ingquiry cofficar may kindly e reojected.

! .
li Thanking you,

!-’ bl BT

|
“f (Dr. Ashok Bagchi) i
| l

; Yours faithfully, - /’

Sr.DKC/Ho jal,
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':;//, From: Dr. Ashok Bagchi, )
. Sr.DMO/Hojai .
//// (Compulsorlly retired)

Dated, [=04-2001

To

Tho General Manager,

N. F. Railway,

. Maligaon, Guwahati-1l, \

’ .
zJ Sub:= Finalisation of charge sheet
n No.E/74/GAZ/386/CON dated26.6.99
- alleging unauthorised absence.,

1 fef ;= GM(P)/ILG's lettexr No.E/74/GAZ/386/CON
: dated 31.3.2000 and my representation
thereon dated 16.6.2000.

; Dear sir,

S I have been compulsorily retired from service w.e.f.
. 21.6.2000 by a Presidential order in a disciplinary proceeding
P that arose out of a CBI/SPE case for accepting the prescribed
ﬂ railway fee from a grivate patient sent to me by CBl as an
e emergency case. I have challenged the order of compulsory ‘
l‘: retirement before the hon'ble CAT/GHY and the matter is sub judice.

| However, not satisfied with imglicating me in a CBI

, case, certain vested interests also implicated me in a departe.

Lo mertal proceeding for unauthorised absence for my absence from

o : duty on account of sickmess. A slagdash inquiry into the

v charges was also held ex parte by the inquiry officer, sShri

e P.K.Agarwal, the then OSD/Rangiya and a sloppy finding establishe

_ ing the charge was subaitted., A copy of the said finding was

supplied to mo vide GU{P}/MILG's letter referred to above and
I submitted a representation against the same on 16.6.2000. No
order on my representation has been communicated to me as yet.
This proceeding is thus hanging on my head like Damocles* sworxd.

Therefore, I rTaquest.you to kindly communicate to me
a decision on tha said pending procecding so that at any point
of time in futuro this proccoding is not resurrected to strike
me down with again.

I shall be highly obliged if a2 decision is conveyed
soon., . ’

f! Thanking you,
Yours faithfully : S

‘,3’5,{»3 ({4 (75(/[ (‘K/

(Ur.Ashok Bagchi)
Sr .Df.‘aO/H0£ai
(Compulsorily retired)
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To j .
The General Manager,
N.F.Railway,Maligaon.
"Guwahati-11

Sub:~ : Finalisation of departmental proceeding.
Ref:- Memorandum Ho.E/78/GAZ/3B6/CON dt.26.6.99.
Sir,

I wolld humbly 1ike to place the following before your Goodself for

your kind consideration and necessary action so that I am not made to suffer any
longer.

1. ‘ That while serving as Semior D.M.0.Hojai a proceeding was drawn up
against me vide memorandum No.E/74/GAZ/385/CON ¢t.26.6.99 on the allegation that I
had remained on unauthorised absence since 20.9.96, though during this period I was
undergoing treatment in the Gauhati Medical College Hospital on being referred by
the Sr.DMO(Ortho) Central Medical Hospital,il.F.Rly.Maligaon. I had submitted my
written statement denying thz charges and fully explaning that I couldnot be
treated as being on unauthorised absent. However, an ex-parte idquiry wa§'he1d in a
most perfunctory manner and the znguiry officer had submitted his report as far

back as on 10.5.2000 and I have alsc submitted my representation against the same.

2. Tﬁai though the enquiry officer had submitted his report on
10.5.2000, no final order on the proceeding was passed. Subsequently I was
compuisorily retired from servic w.e.f.21.6.2000'{on the basis of another
proceeding that arosed out of a C31/SPE case for accepfing the prescribed railway
fee from a private patient. ! had file an application in the Hon'ble
C.A.TL;Guwahati Bench challenging the order of compulsory retirement and the same
was admitted and numbered as 0.A.377/20001/Ihe Hon'ble Tribunal after hearing all
concerned by judgement dt.27.2.02 has set aside the order of compulsory retirement.

[29)

Though I had submiﬁted‘a copy of the judgement ‘passed by the
Hon'ble Tribunal alongwith an eppiicaticn to allow me to resume my duties till date
I have not been allowed to resume my duties as & result of which I am facing great

——

—30 - _Annexuge

A

hardship and as such I pray before your Goodself to kindly look into the matter
A]
and pass necessary orders so that i can resume my duty in terms of the judgement .

passec¢ by the Hon'ble Tribunal.

.

Contd....P.2.
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vrgport and 1 have also submitted my representation in the proceeding drawn up On

. 21 _ P

0 ' {
S

3. That since the enquiry officer had already submitted his %

26;6.99 and 1 am in serQice the final orders in the said proceeding may be passed
jmmediately so that 1 am not made to suffer further harassment. _ s

1 hurhly pray before your Goodself to kindly pass the final
orders on the said proceeding at your earliest. y

Yours faithfully, °

- . ,S)f(C@F/‘O} “'.

U] ‘ |
@'%{ fg, ‘ }
(DR .ASHOKE BAGCHI) | &

Ex. Sr.DMO.N.F.Rly.Hojai.




