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G, Ssivarajan, Vice-Chairman

The lHon'ble Mr. K.V.
Prahladan, Member (A).

Heard Mr. M. Chandap learned
counsel for the applicant.

Issue notice to show cause as
to why contempt proceedings shall’™
not be initiated. |

The Respondents are directed
to file affidavit within four
weeks. Personal appearance is
dispensed with for the time being.

v List on 16.5.2005.
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Today when the matter came up
for consideration Mr. A.K. Chaudhuri
learned Addl. C.G.S.C. for the res=
pondents has placed before us a
communication dated 10.642005 where"
it is stated that the Commissioner
Central Excise and Gustomgs vide
BBl dated 31.5.2005 recusted

the,_ seniority 1ist of the applicant
" giving due_seni.ority to him as
claimed in terms of the Tribunals
order dated 28.7.2004 in 0.A.39/03.
In the light of the above, there
is no contempt as élleged. The Cl.P,
is accordingly closed. ' - % '
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL '

GUWAHATI BENCH: GUWAHATI
(An Application under Section 17 of the Administrative Tribunals Act, 1985)

Contempt petition No. 12008

In O.A No. 39 of 2003.

In the matter of:

Shri Subrata Choudhury.
' ---- Petitioner.
-Versus — '

Union of India and Others.

------ Alicged Contemncrs.

-And -

In the matter of

An application under Section 17 of the
Administrative Tribunal_s Act, 1985 praying
for initiastion of a Contempt proceeding
against the alleged contemnors for non-
compliance of the order. dated 28.07.2004
passed in O.A.No.39/2003.

te
cE-*

-And -

In the matter of

Shri Subrata Choudhury.
Inspector,
Headquarter Audit Unit,
Central Excise, '
Bhangagarh, Guwahati.
ev ... Petitioner.

12.67 &€ .
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-Versus-

1) Sri Karnail Singh,
Commissioner of Central Excise,
Morellow Compouni
Shillong -793001.

..... Alleged Contemnor.

The humble petitioner above named-

1.

)

Most respectfullv sheweth:-

That your petitioner approached this Hon’ble Tribunal praving for a direction
upon the respbndents for refixation of his seniority to the cadre of Inspector of
Central Excise alongwith the recruitees of 1985 batch for the purpose of his

promotion to the next higher grade through O.A. No. 39/2003.

~That the Hon’ble Tribunal after hearing the contentions of the parties was pleased

to dispose of the Original Application vide order dated 28.07.2004 passed in O.A.

No 39 of 2003 directing the respondents as follows: -

€9, wemmamn we hold that the respondents were not justified in placing the
applicant in thc scniority list below respondent Nos. 5 to 8, who,
“admittedly became appoinices belween Oclober 1985 and 28.02.1988.
Herein, in this .case the applicant also cannot be held responsible for the
delay in reviewing his physical fitness. We, theretore, direct the
respondents to fix the seniority of the applicant by placing him above
respondent No.5 to 8 in the seniority list in the cadre of Inspector. and
extend the consequential benefits that accrue from such refixation of his

seniority as per rules.

~ The application is allowed to the extent indicated above. There

shall be no order as to costs.”



(Cbpy of the Judgment and order dated 28.07.2004 is anncxed hercto and

marked as Annexure-I). |
That vour -petitioner thereafter ap‘proached_ the alleged contemnor for
impiemeﬁtaﬁnn of the .fudg;nent and order (iated 28.07.04 i)a.qsed in O.A. No.
39/2003 through representation dated 06.08.‘2004, 12.10.2004 and 23.12.2004,
wherein the i)etitione:r prayed for early implementation of the Judgment and order |

dated 28.07.2004 passed in O.A. No 39 of 2003, but to no result.

~ (Copies of the representations dated 06.08.2004, 12.10.2004 and
23.12.2004 are anhexed hereto and marked as Annexure-I1, 111 and IV

respectively). -

4. That the humble petitioner begs (o state that more than 8 (cight) months time have
passed since the passing of the order but the alleged contemnor have not initiated any

 action for implementation of the Judgment aforesaid.

. That it is stated that the aliegéd contemnor deliberately and willfully did not initiate
any action for implémmtaﬁon of the Judgment and Ordcr dated 28.07.2004 passed by :
this Hon’blc Tribunal in O.A. No. 39 of 2003 which amounts to Contempt of Court.
Therefore the Hon’ble Tribunal be pleased to'initiate a Contempt proceeding against '
the allegéd contemnor for willful violation of the order of the Hon’ble Tribunal dated
28.07.2004 in O.A.N0.39/2003 and further be pieaséd to impose punishment upon the

alleged contemner in accordance with law.

Under the facts and circumsténces stated above,
the Hon'ble Tribunal be pleased to initiatc Contempt

procccding against the Allcged Contemnors for willful non-



compliancc of the ordsr datcd 28.07.2004 in
" 0.A.No.39/2003 and be pleased to impose punishméﬁt
upon the alleged contemnor in accordance with law and
furthér be pleaséd to pass. any other order or orders as

deemed fit and proper by the Hon’ble Court. -

And for this act of kindness the petitioner as in duty bound shall ever pray.
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AFFIDAVIT

I Sri Subrata Choudhury, presently working as Inspector, Headquarter
Audit Unit, Central Excisc, Bhangagarh, Guwahati, do hercby solcmnly declare as

follows: -

1. That I am the petitioner in the above contempt petition and as such I am
well acquainted with the facts and circumstances of the case and also

competent to sign this affidavit.

2. That the statement made in para 1 to 5 are true to my knowledge and

belief and I have not suppressed any material fact.

3. That this Affidavit is made for the purpose of filing contempt petition
before the Hon’ble Central Administrative Tribunal, Guwahati Bench for
non-compliance of the Hon’ble ‘Iribunal’s order dated 28.07.2004 passed
in OA No.39/2003.

And T sign this Affidavit on thisj™ay of April’ 2005.

Identified by

4}\ N/ 'Ik&\
Advocate
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DRAFT CHARGE

Laid down before the Hon’ble Central Administrative Tribunal, Guwahati for
initiating a contempt proceeding against the contemnor for willful disobedience
| and’ deliberate ﬁon-éompliancc of order of the Hon’ble Tribunal dated 28.07.2004 .
passed in O.A. No 39/2003 and to impose punishment upon the alleged
contemnor for willful disobedicnce and dcliberatc non-compliance of order dated _

28.07.2004 of the Hon’l?le Tribunal.
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| " GUWAHATI BENCH

original Application No.39 of 2003
‘Date of decision: This the 2Qkt day of Tudky, 2004
The Hon'ble Smt Bharati Ray,.Judicial Member o
ihélﬂon‘ble Shri K.V. Prahladan, Administtativé Member

'Shri Subrata Chowdhury

Inspector,

Headquarter Audit Unit,

Central Excise, -
Bhangagarh, Guwahati. ' e.....Applicant

By Advocates Mr M. Chanda and Mr -G.N. Chakraborty..
"~ versus -

1. The Union of India, .represented by the
Secretary to the Government of India
. Ministry of Finance, '
Department of Revenue,
New Delhi. '
2. The Chairman,
Central Board of Excise and Customs,
Ministry of Finance;
Department of Revenue,
North Block, New Delhi.
3., The Commissioner of Central Excise;
Morellow Compound, Shillong.
.4..The Regional Director,
Staff Selection Commissiony
Rukminigaon, Guwahati.
5. Sri Abdul Kader Zilani (PR).
Anti Evasion Division,
Central Excise, Guwahati.
6. Sri Meitram Indramoni Singh (DR).,
Customs Divisional Office.
) Imphal, Manipur. ,
7. Sri Sankar Pratim Deb (DR},
Office of the Commissioner of Customs.
Customs Headquarter:.
Shillong. Co
8. Sri Santosh Seal (PR).
Inspector,
Office of the Commissioner of Customs;,
Customs Headguarter,
Shillong. : ,
Advocate Mr A. Deb Roy,:Sr. C.G.S5.C.

......Respondents



2.

BHARATI RAY, JUDICIAL MEMBER

Heard Mr M. AChanda, learned counsel ‘for the
applicant and Mr A. Deb Roy, learned Sr. C.G.S.C. None

appeared for respondent Nos.5 to 8.

It is the case of the applicant that he alongwith

_others appeared in the examination for Inspector of Income

Tax, Central Excise, conducted by the Staff Selection

Commission in the year 1984 and was called for an

interview (Viva) on 17.4.1985 vide letter dated 26.3.1985.
The applicant appeared in the viﬁa voce- test on 17.4.1985.
He was found suitable for the post of Inspector and

accordingly selected by the Staff Selection Commission and

- his name was recommended by the Commission to the office

of the Collector now redesignated as Commissioner.
Thereafter, the applicant was asked by the Office of the
Commissioner, Shillong to appear in the Phyeical‘test on
1.10.1985 vide letter dacéd'13.9;1985:'Accordingly, the
épblicant appearéd in in the physical test on i.lb.1985
alongwith the other batch mates. It is the griévance'of
thé épplicant that the other can@idates who appeared in
the interview alongwith the applicant were recruited in
the month of October 1985, but the applicant was offered
the appointment only in the month of January 1988 after a
lapse of more than two years for no fault on'the part of
appliéant.'Accprdingly, the appliéant'joined:the post of

nspeéﬁor on 1.3.1988 after completion of all necéssary

fespondent Nos.5 to 8 are either direct recruitees of

subsequent batch of the applicant or promoted to the

L
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sppointed and'all of them were placed above the applicant

in the'seniority list. As a result, the direct recruitees
~and the promotees, namey the private respondent Nos.5 to 8
elongyith sone others were placed above thereppl;centvand
thef became appointees in between .October . 1985 and
28.2.1988._Conseqpently, the private'respondentrNos.S to 8
nare_been'placed above the applicant in the.seniority list
of ‘inspectors published as on 1.5.2001 and plaCed at
Vserlal nos.256 to 259 and other junlors of the- appllcant
_have been placed thereafter 1n the Sald senlorlty list,
-whereas the name of the appllcant has been shown at serial
- 'No. 340. The seniority l;st publlshed as on l.S.ZOQl has
 been annexed as Annennreil to the O.A. A

3. The appllcant submltted a detalled representatlon

on 10.1. 2002 addressed to the Commissioner of ‘Central

Excise, praying inter alia for fixation of his seniority

as per the mert list of 1985 panel with all consequential

benefits,LIn«tne said representation he nésvalso stated
thatda large number of direct recruits as'weiloasjpromotee
Inspeotors- includind some' of  the Inspectors “who were
empsnelled for recruitment in the- yearA'l98§ dnaﬁe been
,pleoed above the‘applioant in the seniority list -published
as on‘l.S.ZOOd. Reminders was also sent by the spplicant
on 8}3.2002 and l?.S.ZOOZIpraYiné for correct,fination of
his seniority in-the osdre.ofiinspectors placing him ‘above
the respondent Nos 5 to 8 in the senlolryt llst publlshed
as on 1.5.2001. The appllcant further submltted ‘that ‘the

respondents without replylng to the representatlon made

by the applicant 1ssued ~another senlorlty Allst of

\\
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applicant have also been placed above theyapplicant in the

1mpugned senlorlty llst publlshed as on 1.4. 2002 In the

same senlorlty llst the appllcant is- placed at serial

No.334.

of the appllcant in the cadre of Inspectors, the'applicant
approached the authorlty for redressel of hlB grievance,

but flndlng no favourable response from the respondents he.

has approached this Trlbunal seeklng. the follOW1ng

reliefs:

I. To direct the respondentsitodrefix thelseniority
of the applicant placing himkabove'the respondent
Nos.5 to 8 in the cadre of Inspectors and to
furtherv direct the respondents to “count his
seniority alongwith the recruitees of 1985 batch
for the purpose of his promotion. to the next

,,hlgher grade. ' o |
2. To direct the respondents to recast the ‘seniority

list of Inspectors publlshed as on l 5.2001 and

the subsequent seniority list 1f ‘published

placino the dapplicant above the respondent Nos.5
to 8. - | |
4. The respondents have contested the'application by
filing counter reply. It is the case of the respondents
that - 1n the year 1988, . 1102 candidates were called for
physlcal test out of which 82 appeared and ultlmately 62
'candidates could quallfy the physlcal test‘,The appllcant

who qualified.the written as well as the viva voce test

Lalongwith the others failed to meet the chest'measurement

»conducted by the North Eastern Pollce Academy- and his case

for app01ntment was rejected. Subsequently, the D0551ers

of the rejected candldates who faxled to qualify the

mi
hd '”W ny51cal test were forwarded to the Board 'in May 1986.
t

diately on receipt of the dossiers,. the.Board issued
rév'sed guidelines vide letter dated 10.9.1986 on the

 physical........

Being aggrieved by the wrong fixation.of'seniority'



\Jphysical standard test wibth direction  to the
Commissioner, Centrél Excise; Shillong to review in the
light of such 1nstructlons issued by the Board of all such
rejected cases. Thereaﬁter the case of the rejected

~candidates were reviewed, out of which five candidates

including the applicant were found fit for appointment_

which was forwarded to the Board on 14.8.1987. The Board
v1de leLLer dated 16.11.1987 approved their app01anean
provided they were found fit in all respects as per the
instructions of the Board. The appointment léttef was
issued to .t.he' applicant. on 6.1.1988 and the applicant
joihed on 1.3.1988. .1t 1is, thereforé,'tﬁe chteﬁtiqn of
the respondents that in these éircumétaﬁces when the
applicant who, prima facie did noﬁ have. a chance bf
appointment got the offer of appointmént on exceptional
circumstances in 1988 whereas the privaté _respohdents
although selected on the basis of Subsequent examination
were offered appointﬁent in 1985 and onwards. Hence the
applicant could' not claim seniority over the private
respondents and the application deserves to be éismissed.
5. The learned counsel for the applicant strenuously
argued that the seniority of the applicant had been fixed
arbitrarily below his batch mates who were
subsequently recruxted dzrectly to the post of Inspector
as well as on promotion. It is the contentlon of the
learned counsel for the . applicant that the .settled
p031tLon of law is that senlorlty 1s—requ1red to be flxed

e éh:th; basip oﬁrsoleqk 113t/recruitment Y°&f--:3x§xx§xx#¥x

xxxxxxxxxxxxxxxxxxxX%xXﬁ%%K It is his contention that

Q8. venenn.
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as per'the relevant rule. In this context, the learned

counsel  for _the appllcant mentioned the 'provisions-

‘contalned in D.P. & A.R. O.M. No. 9/23/7/1: 5 A (1) dated

6.6.1978, according to which the appllcant is entltled .to
be placed-above the respondent Nos.5 to 8-;n the seniority

list in the grade of Inspector. The learned counsel for

the applicant has drawn our attention to_the relevant rules

of Seniority of Direct Recruits. and Promotees, i.e. para

2.1 Aand.2.2 enclosed as Annexure-6 to the O:A. Paras 2.1

and 2.2 are reproduced.belowf

"2.1 The relative senlorlty of all direct
recruits is determined by the order of merit in
which they are selected for such appointment- on
the recommendations of the UPSC or other -selecting
authority, persons appointed as a result of an

~ earlier selection being senior to those appointed
. as a result of a subsequent selection.

2.2 Where promotions are made on the basis
of selection by _.a DPC, the seniority of such
promotees shall be in the order in which they are

. recommended for such promotion by the Committee.
Where promotions are made on ‘the basis of
seniority, subject to the rejection of the unfit,
.the seniority of persons considered fit for
‘promotion. at the same time shall be the same as
the relative seniority in the lower grade from

- which they are promoted. Where, however, a person
is considered unfit for. promotion and is
superseded by a junior such persons shall not, it
he is subsequently found suitable and promoted,
take seniority in the higher grade over the junior

, persons who had superseded him."

The learned counsel for the applicant has placed reliance

upon the judgment of the Hon'ble Supreme Court in the case

of Dalilah Sojah Vs. State of Kerala and'others, reported
in (1998) 9 SCC 641, wherein it was held that the select

llst that was prepared earlier and was still alive when

'vacanc1es arose, the applicant could not be made to suffer

n account of delay in her appointment and since she was
ected earlier she has to be ranked‘seniorfto those who
e selected subsequently. He has also relied upon the

jfdgment of the Central Administrative Tribunal, Full

Bench, -Jaipur in 0.A.No.121 of 1991 decided on 16.7.1996,

wherein......
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U,whereln 1t was held that refusal to grant the beneflt of

senlorlty to those off1c1als who passed the examlnatlon 1n

- an earller year is 1llegal and in v1olatlon of Artlcles 14

and 16 of the Constltutlon.

6. " We have given our anx1ous con31derat10n to the
arguments - put forth by the' learned counsel for the
‘parties. We have also gone through the materials placed

before us and the Judgments relled upon by the learned

counsel for the appllcant.

7. . It can\be seen from para 3 of the'countei'reply
that the‘btocess of selection of Ispectors.consiststof
Tthree stages, i.e. (i) Written test, (ii) V1va voce test
and (111) Physlcal test including walklng, cycllng etc

It is not in dlspute that the- appllcant quallfled 1n the
wrltten test as well as in the viva voce test,‘but the
appllcant was not found f1t in the phy31cal test flrst
time for Selection to the post of Inspector..‘But,
subsequently he was found fit in the phy81cal test as per

'_the rev1sed guldellnes issued on lO 9.1986. Thereafter the

. applicant was offered appointment on- 6.1.1988 _and he

joined- on l.3;l988. It "is not the case of- Lhe respondente'

that the appllcant was subjected to appear 1n the wrltten
Lest “and viva voce test in .the subsequent selectlon
proceedings. As mentloned above, there are three stages-in
the entire selectlon proceeding and it concludes when one
gualifies in. the three tests. The appllcant was found
suitable and was given appozntment only when he was found
flt in the three stages, i.e._after he quallfied-in‘the

phys1cal test. Therefore, there is no <ilspute that the

//7$$;h;:§ pllcant was app01nted from the select llst of 1984 85
3 ‘

‘"

rbelng the p051t10n, in no way the appllcant .can be

. - -
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list, i.e. select list prepared in between 1985 and 1988.

- 8. As per the rule of recruitment, the seniority of

'~diréct recruits and promotees are determined'by‘ché order
?i - | oﬁ.@gpit in whiqh they are selected for such abpoinﬁment
( on the recommendation of the Unionf’Puﬁlié Service
} Commiésion or - any other .selécting -aﬁtﬁofiti,the;ﬁrmﬁm
i . é : app?inted as a resultAof an earlier sélg;tion'being senior
: ’ to Ehose being appointed as a resut  of ‘a subseguent
selection. The applicaht.was not responéible;for7the delay
in reviewing his physical fitness. Aé,séated'éariier( the
applicant was selected and appoinﬁéd frOm the 19Q4—85-
seleétion. In this conte*t we have seen thatrtﬁié Tribunal
in O.A.No.264 of-l§98 (Shri S.S. Purkayastha Vs. Union of
India and othe?s) deciaed on 25.1;2001, referred to b§ the
'legrned counsél: for the applicant, had cdnsgdereg the
P ' ' : S (S S
above rules of recruitment/seniori;y and ~also'>;hat the
.applicant was not responsiSle forAtﬁe delay'in sending the
\N,‘A_-' ' nominétion, held that there was no justifiable reason for
ﬁ%, | nqt giying the applicant therein the benefiﬁ 6f seniority

{| as per the date of selection. The relevant paragraph of
(' the above judgment is reproduced bglbwf

i

(

“From the facts alluded above, it emerges
AN : o that the applicant was a candidate recruited on
‘?j : the basis. of the 1987 selection. Undoubtedly,
i ' ‘ " there was delay in sending the nomination by the
P SSC so far the applicant was concerned, for which
R ' " the applicant could not be blamed. According to
P - the respondents. also the applicant did not have
any hand in the delay. In the circumstances there
was no justifiable reason for not -giving the
applicant the benefit of the rule as per the date
of selection since the applicant is one of the
nominee selected on the basis of the 1987 Select
List and considered his case for promotion before
considering the promotion of the subsequent batch
and ~seniority was also to be refixed on the basis
of the earlier selection.” :
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In view of the apove facts and circumstances of
the case and tne judgments referred to above, we hold that

the respondents were not justified in plaCing the

applicant in the seniority list belowvrespondent Nos .5 to

'8, whoy admittedly pbecame app01ntees petween Octdber 1985

and .28. 2 1988._Here1n, {n this case the. abplicant also
cannot be held respon31ble for the delay in rev1ew1ng his

phy31cal fitness. We: therefore, direct the respondents to

7

fix the seniority of the applicant by plac1ng him above

respondent Nos.5 to 8 in the seniority list in the cadre

of Inspector and extend. the consequential'benefits that

accrue-ﬁrom such refixation of hlB seniority as per;ruies.

© The O.A. 1S allowed to the extent 1ndicated'above.

Howeyer,‘thee shall be no order as to costs.

Sd/’v‘\EMBER( J)
Sd/ h‘\BJ\BER(M

TP?../{ - o o~
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Amnexutee 1L
[

To |
The Commissioner of Central Excise, -
~Morellow Compound,

Shillong — 793001,

Dated, Guwahuti, Y(m 6" A ugust, 2004
. | _

. (‘Through Proper Channely

] .

Sir, - N . _

' ,Slll)jf:.(‘ (: 'lmplcnu'uIt'm'(m of Judgement and Order Dated

g

) 28/(1 772004 & Q. A. No. 3972003 — reparding.,

4
[3

‘Most respectfully, 1 am enclosing herewith a copy of the Judgement
and Order Dated 28/07/2004 passed by the Hon’ble Central Administrative
Tribunal(CAT), Guwahati Bench in O. A. No. 39/2003 pertaining to the
refixation of seniority of the applicant and cxtending the consequential
benefits accrue from such refixation of seniority. The Judgement is sclf
detailed. ' o

This is for your kind implementation of the Judgement -and Order
referred to above, for which act of your kindness. 1 shall remain cver gratelul
- {0 you, | o | ‘

Encl: Copy of Judgement Dt 28/07/2004. |

)

Yo’u!‘.%‘_ﬁil’(/t__ﬁll_}; :

”I\(‘ /\\)ll
AN
SR ~ (SUBRATA CHOUDIIURY)
| T _ INSPECTOR
- HQRS. Aubrr UNtr
"CENTRAL EXCISE
GUWALATI
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To ,
The Commlssloncn of C cnh al I"\uxc,
Shlllonﬂ Commissioner: ate, '
Morellow Com pound

Shlll(mg_ 793001. C(Q}\%lg{ fmf/{»; C/\R)M\U)

Asvl’,.’ ‘ ) ; . e &

Subject: Implementation of.l_mlgmenl and Order
Dated 28/07/2004 in O. A. No. 39/2003 —regarding.

Kindly refer to my carlicr letter dated. 0670;8/2-()()4 on the above
subject. | - |

In this conncchon [ request your- Imnom to please nnp!uncnl the
afore- mcnlmncd Ol(lm of the Hon“ble ¢ entral /\(hmmqll.mw hll)un al.

Guwahati Beneh for which, 1 shall remain gralcf’u.l o you.
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'Snbjoc( 1 :.’enm;{mmn ()j Judgement

iy i; » N

&"()r;/;»r dt. 28/07/04 in

N () A. No. 39, 20()?-rc’;mr(!1mz

.'*‘.\ ' Kmdly rcfcr to me carlxcr Ictlus di. 06/08/2004 and '12/10/2004 on the above
AN mentioned subjcct ‘ ' ' I ‘
i,‘)\
"\l

In thls connccllon d request your
mqntxoned"Oxdersof The Honb le

g,ood sclf to plcasc 1mplcmcnl

the above
Ccntral /\dmmxstmtl\e lnbun

al at an car-ly date for
w?nch l,_ball, remam grateﬁu toyou. - _ o : :
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) 'r,,ml‘.,‘s" faithfull, LJ
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