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CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH:GUWAHATI 

REVIEW APPLICATION NO.9/2004 IN O.A. NO.24/2003 

DATED THIS THE 12TH DAY OF AUGUST, 2004 

SHRI MUKESH KUMAR GUPTA, JUDICIAL MEMBER 

SHRI K.V. PRAHLADAN, ADMINISTRATIVE MEMBER 

Union of India 
Represented by its Secretary 
(DOT), Ministry of Communi- 
cation, Sanchar Bhawan 
20, Ashoka Road 
New Delhi-110 001. 

Chai rman-cum-Manag -ing Director 
BSNL Board, Sanchar Bhavan 
20, Ashoka Road 
New Delhi. 

Senior Deputy Director 
General (B.W.), BSNL 
Chandrik Building (10th Floor) 
36, Janpath, New Delhi-hO 001. 

Chief Engineer (Civil) 
BSNL Assam Civil Zone 
Mitra Building, Ulubari 
Guwahati-781 007 

K.H. Ramappa 
Executive Engineer (C) 
DOP, Mysore. 

U.N. 	Naik 
Executive Engineer (P&D) 
DOP, Bangalore. 

M.S. Rajmohan Prasad 
Executive Engineer (P&D) 
DOP, Bangalore. 	 ... Petitioners! 

Respondents 

(By Shri B.C. Pathak, A.C.G..S.C.) 

vs. 
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Shri Betha Ram Saikia 
S/O. late Lakheswar Saikia 
Assistant Engineer (Civil) 
BSNL, Civil Sub Division-V 
Guwahati. 

I 
Opposite party! 

App 1 icant 
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ORDER 

BY CIRCULATION 

This Review Application has been taken up by 

circu'làtion under provisions of Rules 17(3) of CAT 

(Procedure) Rules, 1987. 

By the present review 	application, 	the 

respondents in O.A. 24/2003 have sought to recall and 

review the order dated 13th May, 2004 by stating that 

the applicant's case was time barred; settled position 

of seniority list would be unsettled if the same was to 

be accepted; applicant did not pass the qualifying test; 

and that despite due diligence and care the respondents 

could not raise the objection regarding jurisdiction of 

this Tribunal as a Company known as Bharat Sanchar Nigam 

Limited (BSNL for short) was registered under the 

Companies Act and all the assets and liabilities by the 

Government of India, Department of Telecommunications, 

with effect from 1.10.2000, were transferred to the said 

BSNL. In the absence of notification issued under 14(2) 

of the Administrative Tribunal Act, 1985 conferring 

jurisdiction to this Tribunal over BSNL, this Tribunal 

had no jurisdiction to pass the said order. 

Reliance was placed on various judgernents 

passed by the coordinate Bench of this Tribunal. In 

Grounds para-7, three contentions have been raised, 

ii 
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namely:- (i) that this Tribunal "should have taken the 

judicial notice of the existing precedents of various 

judgements/orders passed by the various Benches", 

(ii)that this Tribunal "should have considered the legal 

point in issue regarding the bar of the application on 

the point of limitation" and' (iii) it is a fit case 

where the order dated 13th May, 2004 is liable to be 

recalled on the point of jurisdiction and settled 

position of law. Reliance is also placed on Section 57 

of the Indian Evidence Act. 

4. 	 We have perused the order dated 13th May, 

2004 as well as the review application carefully. 

Regarding the question of limitation raised 

by the respondents, we find that the said specific plea 

was considered in para-5 and rejected being 

"misconceived. As far as the question regarding 

jurisdiction is concerned, after noting the judgement 

pronounced by the coordinate Bench at Bangalore, in 

para-6 it was held that as the applicant had not been 

absorbed in BSNL, basic grievance regarding 

non-inclusion of his name in the All India Seniority 

List continued to subsist and this Tribunal had 

jurisdiction over the same. It is unfortunate that no 

judgements on which now reliance is being placed, as 

Annexure-Ri series, were either referred to or pointed 

out during the course of oral hearing and we find the 



I. 

if 

-4- 

respondents had the audacity to say that this Tribunal 

should have taken judicial notice of the existing 

precedents. We cannot 'but condemn this attitude on the 

part of the petitioners/respondents. We may also note 

at this stage that the Full Bench judgements rendered in 

B.N. Sharma vs. Union of India at Jaipur on 24th 

March, 2004, which is also one such order and judgement 

relied in para-22 at page 44 of the review application, 

specifically observed as follows: 

"Resultantly we answer the controversy, as already 
referred to above, holding that in cases in which the 
employees had been absorbedøermanently with the BSNL, 
the Central Administrative Tribunal has no jurisdiction 
to adjudicate upon their service matters till a 
noti'fication under sub-section (2) to Section 14 is 
issued." (emphasis supplied) 

Similarly, 	the 	Ernakulam 	Bench in its 

judgement 	dated 	28th 	November, 	2002 	in 	O.A. 

No.811/2002, J. 	Sasidharan 	Pillai vs. 	Assistant 

General Manager (Admn.,) and Others, in para-3 also 

observed that: 	We have considered the question of 

jurisdiction of the 	Tribunal 	to 	entertain 	this 

application. Since the applicant has been absorbed as 

employee of the BSNL, he is no more an employee of the 

Telecom Department. As the BSNL has not been notified 

Sunder the Administrative Tribunals Act, this Tribunal 

cannot exercise jurisdiction in regard to service 

matters of such employees of BSNL. No reliance can be 

placed on the orders passed in 'contempt proceedings as 

noadjudication of issue was made therein. 
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5. 	 In 	para-6, 	this 	Tribunal had rendered 

specific finding and observed that: "It is undisputable 

fact that the applicant as on date has not been absorbed 

in BSNL. It is also admitted that the applicant is 

neither a Group 'C'or Group D' but holding a GroupB' 

post. It is also undisputed fact that the applicant's 

basic grievance is non-inclusion of his name in All 

India Seniority List, for which inaction, cause arose 

when he was working , in the Department of 

Telecommunication." (emphasis supplied) 

When the Tribunal has rendered a finding of 

facts after considering the objection raised by the 

respondents, it is not open to the petitioner/respondent 

i.e., Union of India herein to raise such pleasas 

noticed herein above. The scope of review has been 

clearly dealt with under Order 47 Rule 1 of CPC and the 

Hon'ble Supreme Court in Smt. Meera Bhanja vs. Smt. 

Nirmala Kumari Choudhury, (1995) '1 SCC 170, has held as 

Under: 

"8. It is well settled that the 	review 
proceedings are not by way of an: appeal and 
have to be strictly confined tothe scopean 
ambit of Order 47, Rule 1, CPC. In connection 
with the limitation of the powers of the court 
under Order 47, Rule, 1, while dealing with 
similar jurisdiction available to the High 
Court while seeking to review the orders Under 
Article 226 of the Constitution of India, this 
Court, in the case of Aribam Tuleshwar Sharma 
v. Aribam Pishak' Sharma, speaking through 
Chinnappa Reddy, J., has made the following 
pertinent observations: (SCC p.390 para3). 
'It is • true as observed by this Court in 
Shivdeo Singh v. State of Punjab, there is 

Li 
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nothing in Article 226 of the Constitution to 
preclude the High Court from exercising the 
power of review which inheres in every Court 
of çlenary jurisdiction to prevent miscarriage 
of justice or to correct grave and palpable 
errors committed by it. But, there are 
definitive limits to the exercise of the power 
of review. The power of review may be 
exercised on the discovery of 

I

new and 
important matter or evidence which, after the 
exercise of due diligence was not within the 
knowledge of the person seeking the review or 
could not be produced by him at the time when 
the order was made; it may be exercised where 
some mistake or error apparent on the face of 
the records is found; it may also be exercised 
on any analogous ground. But, it may not be 
exercised on the ground that the decision was 
erroneous on merits. 	That would be the 
province of a court of appeal. 	A power of 
review is not tobeconfused with appellate 
power which may enable an appellate court to 
correct all manner oferrors committed by the 
subordinate court.' 

9. 	Now it is also to be kept in view  that in 
th impugned judgement, the Division Bench of 
the High Court has clearly observed that they 
were entertaining the review petition only on 
the ground of error apparent on the face of 
the record and not on any other ground. So 
far as that aspect is concerned, it has to be 
kept in view that an error apparent on the 
face of the record must be such an error which 
must strike one on mere looking at the record 
and would not reQuire any long drawn process 
of reasoning on points where there may 
conceivably be two opinions. We may usefully 
refer to the observations of this Court in the 
case of Satyanarayan Laxminarayan Hegde v. 
Mal'likarjun Bhavanappa Tirumale wherein K.C. 
Das Gupta J., speaking for the Court has made 
the following observations in connection •with 
an error apparent on the face of the record: 

An error which has to be established by a 
long-drawn process of reasoning on points 
where there may conceivably be two opinions 
can hardly be said to be an error apparent on 
the face of the record. Where an alleged 
error is far from self evident and if it can 
be established, it has to be established, by 
lengthy and complicated arguments, such an 
error cannot be cured by a writ of certiorari 
according to the rule governing the powers of 
the superior court to issue such a writ." 
(emphasis supplied) 

N 
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The aforementioned judgement and its ratio is squarely 

applicable in the facts and circumstances of the 

present case. Under the guise of review one cannot be 

allowed to reargue the case particularly when findings 

have been specifically recorded. If the said findings, 

the review applicantifeel are not in accordance with 

law, filing of review is not the answer. 

6. 	 On consideration of the entire matter, we 

are of the considered view that there exists no error 

apparent on the face of the record requiring 

review/recall of the said order dated 13th May, 2004 in 

O.A. No.24/2003. Accordingly, R.A I s dismissed being 

misconceived and without any merits. 

7. 	 In the normal circumstances we would have 

imposed heavy costs upon the respondents for filing 

such baseless and misconceived review application 

particularly without appreciating the law laid down in 

the judgements which had been made the basis for filing 

the present review application. But.in the interest of 

justice, we do not propose to impose such costs. 

(K.V. PRAHLADAN) 
	

(MUKESH KUMAR GUPTA) 
MEMBER(A) 
	

MEMBER (J) 

mr. 
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INTFIEENTRALADMINISTTIVETRIBUNAL 

REVIEW APPLICATION No. 1 	of 2004 
In O.A. No. 24/2003 

Union of India & others 	... Petitioner/Respondents 

-vs.- 

Sri Betha Ram Saikia 	 ... Opposite party/Applicant 

in the matter of 

An application under Section 22(3)(l) of the 

Central Administrative Tribunal Act,, 1985 
(hereafter referred to as the 'CAT Act') and Rule 

17 of the Central Administrative Tribunal 

(Procedure) Rules, 1987 [hereafter refereed to as 

the 'CAT (Procedure) Rules'] for review the 
order dated 13.5.2004 passed by this Hon'ble 

Tribunal in O.A. No. 24/2003. 

The application of the above named petitioner-

MOST RESPECTFULLY SHEWETH: 

That the Opposite Party as Applicant (referred to as the 0?) Med the O.A. 
No. 24/2003 in this Hon'ble Tribunal seeking inclusion of his name in the 
All India seniority list and thereafter promote him to the post of Executive 

Engineer (C) with effect from the date on which his juniors were promoted. 
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2-1 
	The Petitioners! Respondents (referred to as the Petitioner) flied their 

written statements in the case and stated, inter alia, that the application was 

not maintainable it being time barred as provided under section 20 and 21 
of the Central Administrative Tribunal Act, 1985. It was also stated that the 
cause of action arose in the year 1989 and it attained finality in the year 1994 
by the issue of final seniority list. Hence, the long settled position of such 
seniority of others cannot be unsettled so belatedly which will adversely 
affect others. It was also stated that the applicant did not pass the 
qualifying test and that statement was not controverted by the applicant 
nor any rejoinder was passed. It was also stated that the issue of financial 
upgradation under the ACP Scheme is a different issue totally unconnected 
with the seniority list and relief cannot based on such ACP Scheme, which 
will otherwise hit the provisions of Rule 10 of the CAT (Procedure) Rules, 

1987. 

That the  petitioner, in spite of due diligence and care, could not raise the 

objection in their written statements that after th e  creation of Bharat 

SaiichfNigam Ltd. (in short 'BSNL'), a company registered under the 
Companies Act and after the transfer of assets and liabilities by the Govt. of 
India, Department of Tele-communications w.e.f. 1.10.2000, no order/ 
judgment could be passed against the BSNL as the obeen 

brought under the jurisdiction of the Central Administrative Tribunal 
(CAT) by notification under Section 14(2) of the Central Administrative 
Tribunal Act, 1985 (referred to as the 'Act'). 

That in  this connection, the  petitioners beg to state that while the OA No. 

24/2003 was pending final disposaL the different Benches of this Hon'ble 
Tribunal held that the CAT has no jurisdiction over the BSNL, the newly 
created company under the Companies Act, 1956 as there is no notification 
issued by the Central Govt. as required under Section 14(2) of the CAT Act, 
1985. Some of the decisions holding that the CAT has no jurisdiction over 
the BSNL are passed in OA No. 198/2001 (Calcutta Bench), OA No. 
811/2002 (Ernakulam Bench), OA No. 1424/1998 (Calcutta Bench), CF No. 
175/2003 (Allahabad Bench), CF No. 6/2004 (Guwahati Bench) and CF No. 

36/2003 etc. 
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The decision passed on 24.3.2004 also decided the common question in a 
series of cases (OA 401/2002 series of Jaipur Bench) as to whether CAT has 
jurisdiction over BSNL. This constituted larger Bench of Three Members 
held that for the employees of J3SNL in the Group B, C and D, the CAT does 
not have jurisdiction as there has been no notification as required under 

Section 14(2) of the CAT Act, 1985. 

In view of the above legal position, the CAT would not have passed the 
order-dated 13.5.2004 in the above case by taking judicial notice of the 
above decisions. Therefore, it is a fit case for review of the said order dated 
13.5.2004. The petitioner, in spite of their due diligence and care could not 
place the aforesaid decisions in their written statements however oral 
submission was made at the.time of hearing with the support of the above 
cases. But this Hon'ble Tribunal did not consider the said submission and 
also did not take judicial notice as provided under Section 57 of the Indian 

Evidence Act. 

Copies of the order passed in OA No. 198/01, 811/02, 
142/98, CP No. 175/03, CP No. 6/0,4CP No. 36/03 
and OA No. 401/02 (series) are annexed hereto as 

Annexure Ri series. 

That this Hon'ble Tribunal heard the parties and passed the final order on 
13.5.2004. By the said order this Hon'ble Tribunal rejected the plea of 
liniitation on the technicality of contradictory statements in the written 
statements. The most vital plea raised by the respondents in their support 
that the Hon'ble Tribunal did no have junsdiction to try matters pertaining 
to employees of BSNL, was also rejected on the basis of a decision dated 
5.6.2002 in OA No. 810/96, which has been overruled by subsequent 
decisions as stated hereinabove. The application was to be dismissed on the 

above two grounds alone. 

The copy of the oraer-dated 13.5.2004 passed in OA 
No. 24/2003 is annexed as the Annexure-R2. 
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That after the judgment dated 13.5.2004, the copy of the judgment was 

formally issued by the registry of the Hon'ble Tribunal only on 15.604 and 
the same was thereafter sent by the AddL CGSC to the petitioner. On 
receipt of the copy of the judgment, the petitioner took up the matter with 
the competent authority to take a decision on the implementation of the 
order or to go for judicial review as the case may be. The competent 
authority however took a decision to prefer a Review Application in this 
Hon'ble Tribunal itself and accordingly this Review Application has been 

filed. 

That the petitioner prefers this Review Application inter aba on the 

following: 

-GROUNDS- 

For that the petitioner Hon'ble Tribunal should have taken the judicial 
notice of the existing precedents of various judgments/ order passed by the 
various Benches of this Hon'ble tribunal holding thereby that the CAT does 
not have jurisdiction to pass any order against the BSNL in the matter of 
employees of BSNL The Hon'ble Tribunal should have also taken judicial 
notice of the said settled position of law/decisions while passing the said 
order that there has not been any notification to bring BSNL within the 
jurisdiction of the Hon'ble CAT as required under Section 14(2) of the Act 
for which it is a fit case to recall the said decision dated 13.5.2004 passed in 

OA No. 24/2003 and review the same. 

For that the Hon'ble Tribunal should have_considered the legal point in 
issue regarding the bar of the application on the point of limitation as 
required under the provisions of Section 20 and 21. of the CAT Act, 1985 

which is an evidence explicit on the face of the records. Therefore the order 

dated 13.5.2004 passed in OA No. 24/2003 is required to be recalled and 

reviewed. 

For that in view of the matter and the provisions of law, it is fit case where 
this Hon'ble Tribunal would be pleased to recall its decision dated 13.5.2004 
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passed in OA No. 24/2003 and after considering the above points and 
hearing both the side may pass such further or other order in the case and 
set aside the order on the point of jurisdiction and settled position of law 

I 	 V"..- 	 - 

and consequently dismiss the application on the ground of want of 
jurisdiction. 

8.1 
	

That if this Hon'ble Tribunal does not consider this review application and 
recall the order dated 13.5.2004, the petitioner would suffer irreparable loss 
and injuly which may amount to mis-carriage of justice. 

1 9 	
That this petition has been made bonafide and for proper adjudication of 
the matter. 

In the premises aforesaid, it Is therefore, prayed 
I .  

that Your Lordships would be pleased to issue 
notice to the OP, call for the record and after 
hearing the parties and perusing the records, 
may further be pleased to recall the order dated 
13.5.2004 passed in OA No. 24/2003 and fix the 
matter for hearing and after hearing the parties 
shall also be pleased to dismiss the application 
on the ground of want of jurisdiction and other 
settled provisions of law and/or may pass such 
further or other order that Your Lordsbips may 
deem fit and proper. 

Affidüwit ....... 
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I, Shri cheAaAAArCt t& , 
son of Lo± Row-& ...bQ&, 

aged about 42 years, resident of 	
, yo-~rt 

District- Kamrup (Assam) do hereby solemnly affirm and 

state as follows: 

That at present I am working as the S. D. E.() 
in the Office of the 	E. () , Assam 2okle 	 of 

MIs. Bharat Sanchar Nigam Limited, and 

I am taking steps and looking after the court cases of the 

Company. Hence, I am fully acquainted with the facts and 

circumstances of the case. 

That the statements made in para 	°- 	of the 

petition are true to my knowledge and belief, those made 

in par.a L c- A 	 being matter of 

records, are true to my information derived therefrom and 

the rest are my humble submission and based on legal 

advice. I have not suppressed any material fact. 

And I sign this affidavit on this 2- day of July, 2004 at 

Guwahati. 

identified by me: 	 DEPONENT 

Advocate 

Solemnly affirmed and declared before me 

by the deponent who is identified by Sri 

, Advocate, on this 

th day of July 2004 at Guwahati. 

LI 
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1J .: . 	The petitioner, 	who wns ongngnd Pin Canual flivor 
,, 	•1r; 

JJ and ' was terminated 	from the 	post w.e 1 1. 4 1999, 	filed 

1. the 	Original 	\pp1icnt:ion 	No.120 	of 	2001 	nssailing 	the 

- 
ordor 	of 	termination 	anI 	also 	f3oucJtlt 	for 	cirout:ion 	to 

id1r;i regularise his service. 

2. 	Vide 	order 	dated 	4.9.2002 	pad 	in 	the 	said 

. J O.A. this Tribunal opined that respondents need to take 

care 	of 	the 	situation 	and 	consider 	the 	case 	of 	the 

npplioant aigainnL 	ruturo vacancy 	of Group 	'(i' 	aJongwith 

I; others on 	priority basis, 	if necessary by 	relaxing his 
yN. 

r, agë., keeping in mind the servicesrendererl hy him in the 

\depatment. 	It was also kept open to the applicant for 
• . 

• 	H.L 	_ 
. 

seeki,g 	for being engaged 	as 	Casual 	Mazdoor 	till 	he 	is -I.. 
t n,ally absorbed in a regular post and in that event the 

..,1\  __. 
authority was 	directed 	to cons ider 	such 	prayer 	of 	the 

j1 applicant fairly.  

3. 	The present: Cont:empt 	Peti tion 	has 	been 	filed by,  

• 
the: applicant for violating the order of 	this Tribunal. 

:1.; 

• •. I 

	

-. 	 .• 	 . 	 ,• 	. It 	is 	the 	conLenLion 	of 	Lhe 	applieant 	that 	the 

• respondents 	didi not 	consider 	his 	case 	in 	terms 	of. the 

order 	of 	the 	Tribunal 	and 	recruited 	person 	who 	is 

• 	junior 	to 	him. 	Respondents 	appointed 	one 	outsider 	and 
-. 	 - 	 -, 

• one Sri iihupen Deic; , 	Who P4 	junior to the applicant. 

epondent 	N0.4 	have 	filed 	counter 	copiy. 
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(Thtnd 	i1 .9..20fl2 	picd 	in 	C.T.i2.fl/2OO1., 	It 

cannot be held thnt there i . s nny wilful disobedience of 
'•;: 

thoordor or thto 'riburn].. In thi n contr',t: it requirea 

r 
mentioning thnt l3hnrnt: rnnchnr Niqnm Liinitc'.d (fl..N.L.) 

• 	.;.M 
is 	newly conBtltuted corportiti.on inc1 no notification• 

j 

under 	section 	14under 	Section 	1.4(7) 	of 	the 

administrative Tribunals act, 1.995 has been issued in 

respect of new organisati.on I .. fl.F.N.T.. Therefore, 

this Tribunal cannot issue any direction on the B.SN.L. 

authoritlics. 

Thnt b'ing the poit1on, we hold that there is 

iirn it1 ic'orclinqly ihe pr(%Finnt Contempt 

o..jiori in (ll(;ml Fn('cl. 
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• 	 ANNEXURE:R 
CENTRAL ADMINISTRATIVE TRIBUNAl. 	 • 	 2. 

GUWAHATI BENCH:GtJWAHATI 

ORIGINAL APPLICATION NO.24/2003 

DATED THIS THE THIRTEENTH DAY OF MAY, 2004 

SHRI MIJKESHKUMAR GUPTA, JUDICIAl: MEMBER 

SHRI. .V. PRAHLADAN, ADMINISTRATIVE MEMBER 

Shri Betha Rain Saikia 
S/Q. late.Lakheswar Saikia 
Assistant F.ngineer.(Civil) 
BSNL, Civil Sub Division-V 
C.iiw,ihnfi - 	 . -. 	Anni icant 

(By Senior Advocate Shri G.K. Bhattaeharya and Advocate 
Shri B. Choudhury) 

- 	I 

vs. 

1., Union of India 
.... Represented by its Secretary 
(DOT), Ministry of Communi-
cation, Sanehar Rhawan 
.20, Ashoka Road 
..ew Delhi-110.001. 

'airman-cum-Managing Director 
B. 	Board •Sanehar IThavan 
2( Ashoka Road 
N &W Delhi. 

enior Deputy Director 
general (B.W.), BSNI. 
Chandrik Building (10th Floor) 
36, .lanpath, New Delhi-hO 001. 

Chief Engineer (Civil) 
BSNI. Assam Civil Zone 
Mitre. Building, tJluhari 
Guwahati-781 007 

K.H. Ramappa 
Executive Engineer (C) 
DOP, Mysore. 

U.N. Naik 
Executive Engineer (P&D) 
°P Bangalore. 

M.S. Rajmohan Prasad 
Exenutive Engineer (P&D) 
flOP, Bangainre. RespnndentM 

(By Shri B.C. Pathak, A.C.G.S.C.) 

ii 
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SBTT MIJT(ESH XUMAR GUPTA, MF.MBFP (J) 

In this application a challenge has been made 

to the action of respondent nns.1 to 4 in not including 

the applicant's name in the All India Seniority List of 

Assistant Engineer (Civil) despite representations made 

by him and consequently not promoting him to the next 

higher grade of ExecutiVe Engineer (Civil), overlooking 

1w, though several of his juniors were promoted vide 

8tre, 
oP 	clateO 23rd January, huI'.. 

• 	The actual matrixof the facts are that: The' 

a licant who belong to Scheduled Tribe community, after L 
completing Diploma Course in Civil Engineering in t1 

year 1971, joined as Junior Engineer (Civil) on 3rd', 

July, 1972. 	During the course of service, he was 

hgher grade of Assistant Engineer promoted to the next  

(Civil) with effect from 16.12.1978 vide P&T Board Order 

No.64-11/7$-CW (P&T) dated 28.10.1978 (Annexure-1). in 

the All Tniia Seniority List of Junior Engineers as on 

1.10.1979, his name wn.o included at sl,no.166. His name 

was also included in the All India Eligibility list of 

Junior Engineers for promotion to the grade of Assistant 

Engineer, (Civil) iiied vide memo dated 6.6.1989 at 

sl.no .125(A). flepoin'Ients 5 to 7 appeflre(1 at sl.nos. 

171, 199 and 356 respcu;tively in the said All 	India 

Eligibility List.. 	It'. 	is contended that the applicant 

cleared all the departmental accounts papers for the 
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post.of Assistant Engineer (Civil). it is stated that a 

notifinat ion dated 27th September, 1989 las issued by 

the Telecom Board, which did not include his name and as 

such he submitted a representation dated 17. 10. 1989 with 

a prayer to include his name but there was no response. 

He submitted se'eral representations/appil followed by 

varioij reminderH I Ike 22nd December, 1997, 1998 2  

29.11.99 and 26th June, 2000. He was assured by the 

authorities that the mistake in not including his name 

would he rectified but no positive action had been taken 

by the respondents. All India seniority 1.i.9t of 

Assistant .Engineer (Civil) Was again issued on 15th 

March, 2001 hut. 'the same did not include his name. 

Another notification dated 15th March, 2002 was issued 

circulating provisional seniArity list in the grade of 

Assistant Engineer (Civil) which also omitted the 

applicant's name. 	 The 	applicant 	submItted 

representation dated 4.42001 1
which was duly forwarded 

-' the concerned authorities but no action had been 

)A41n. 

	Tn the meantime, based on DOP&T O.M dated 9th 

1999, on completion of 24 years 'of se1vice, the 

icant was granted second financial upgradal;ion under 

vide order dated 27.12.2000. The respondents 

also issued a provisional seniority list of Assistant 

Engineer (Civil) on 21st September, 2001 which also 

omitted the applicant's name for no rhyme or reasons. 

instead of rectifying the mistakes/omission, the 

respondents 	issued order dated 23rd January, 2003 

promoting21 officials to the next higher grade. of 

: 



Executive Engineer (Civil) 1  including respondents 5 to 7 

who were juniors to the applicant. Being aggrieved with 

the .resondents action, the present application has been 

preferred the preset O.A. 

a. 	Shri G.K. 	BhattaoharYa, learned Senior 

Advocate assisted hyShri B. Choudhury contended that 

the action of the authorities in omitting the 

applicant's name from the All Tndia SenioritY list, is 

illegal 1 ; arbitrary and discriminatOrY besides heing 

violative of the principles of natural justice. Despite 

cant was allowed second finanfli&l 
the fact that the appli  

upgradatiofl on completion of 24 years of service, h 

name had not been included in the seniority list without 

any rhyme or reasonS. Instead of rectifying the 

mistake/OmiSS10i in not including the applicant's name 

in the seniority list, the respondents promoted 21 

- - - 4 h  

officials including 3 of his juniors to in iix'. 

grade of FxecutiVe 
Engineer (Civil), which action under 

no cir jmstaflces could he justified 

The respondeflt. I to 4 on the other hand 

1 fi ed the reply and contested the applicant'S claim. 

hri B.C. Pathak, learned Additional Central Government 

Standing Counsel appearing for the respondeflts raised 

following c.onteflt,iOflS 

(a)That the present application is barred by law of 

limitation and $uffers from laches. 	The applicant 
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remained si lent for nearly 14 years and it is wel 

settled law that the settled position after a long 

period o f time cannot he unsettled. 

(h)The next content;jon raised by the learned counsel 
was 	that this 	Tribunal has 	no 	jurgdjOtjOT) as the 
applicant is 	working 	in BSNL. 	In 	the 	absence 	of 
RPetlific notification 	under Sectjo 	14 	(2) of 	The 
Administrative Tribunal 	Act, 1985, 	this 	Tribunal would 
have 	no jurisdiction to 	entertain 	the present 
application 

On merits it was contended 
that Since the 

applicant 	was not a. regular Assistant Enginer (Civil), 
his name did 	not appear 	in the 	seniority list 	and 
accordingly he was not OOflsidered for promotion to the 

next higher post of Executive Engineer, The provisional 

—..senioI'ity 
list dated 21st September, 2001 would h'e 

alised 
strat%'\ 

	

SN
only after considering all the representations 	• 

made  Including that of the applicajif 	The name of the  
\' PPieant was not Included Jn the 

seniority list o 
\ A'igtant Engineer (C) as he had not passed the 

prescribed departmenta' qualifying examination which 
W&R 

essential for regIslarjsatj0 in the said cadre and the 

said fact was o admitted by the applicant in 
his 

representa.ti()n filed as Annexure_A3 dated 17th October, 

1989. 
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In para-12 of the reply 	statement 	the 

respondents .tated as follows: The application is 

prejnatiire as neither the provisional seniority list has 

been finalised nor the applicant has been regularly 

promoted to the krade of AE (C)." Tn view of the above, 

it was. eontended that the pre ent application is time 

barred by deJay and laches. Strong reliance was placed 

by Shri B.C. Pathak, learned counsel for the 

respondents on AIR 1999 SC 1510 ( .5. Bajwa and Another 

vs. State of Punjab & Others) •& CAT Full Bench 

Decision, Vol. ITT, Page 206 (K1unal Kishore Narang vs. 

Union of India & Otters), AIR ih SC 10 (S.S. Rathore 

vs. State of M.P. ), 1993 (1 AIR 855 (SC) (Ratan 

Chandra Samanta vs. Union of Tndia), 1998 5CC (L&S) 611 

( B.S. Baweja vs. State of Punjb), 2002 (1) SI.J 352 - 

Delhi High Court (Shri Ram Gopal Verina vs. Union of 

India and Anr. ) & 2003 (3) SU 251 - !.ucknow bench 

Sharma vs. Union of Tndi). 
tra t, p 

We heard learned counsel for the partieR at 

and perused the pleadings arefully. 

The first and foremost 

determination is whether the present 

by limitation. Tn other words, is 

noted herein above, the respondent;s 

have stated in specific t h a t 

issue which needs 

application is h 

it time barred? As 

in reply para-12 

either provisional 
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i t seniority list, has been finalised nor the appIioat has 
been promoted on regular basis in the grade of Assistant 
Engineer (Civil). Once the respondenl;s contend that the 

application is premature, then how in the same breath 
they can he allowed to contend that the application is 'N 
time barred. Such contradictory and conflicting 

contentions cannot he accepted on the face of it. 

Therefore, the respondents plea that the present 
application is time 	barred 	is 	migeoncejved 	and 

accordingly rejected. 

/stratjfr\ 

The 	second fundamental issue which need 
' 	 dtermjnation is whether this Tribunal has jurisdiction 
U 

the issues raised, &M contended by the respondents. 
t was vociferualy contended by the respondents that 

the applicant even as on date is working in BSNL and in 

the absence of notification issued under Section 14 (2) 

of the Administrative Tribunai Act, 1985 conferring 

jurisdiction of this Tribunal over the employees of 

BSNT., the Tribunal has no jurisdiction to entertain the 

present applical;jon. 	Tt is undisputed fact that the 

applicant as on date has not been absorbed in RSN!.. 	it 

is also admitted that the applicant; is neither a Group 
'C' or Group D' employee but holding a Group 

'SB' post. 

it is also indisputed fact that that the applicant's 

basic grievance is non-inclijsjon of his name in All 

india Seniority list, for which inaction, cause arose 
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when •he. Was working in the Department. of Communication. 

A coordinate Bench of this Tribunal at Bangalore inO.A. 

No.810/1996 decided on 5.6.2002, on a similar issue of 

jurisdiction over the employees of BSNI. held as 

1 lows: 

If that is so, whenever the services of a person - 
ihn ding the civil post under the Central Government are 

p aced 	at the disposal of such Corporation 1  this 
rihijnal has jurisdiction in view of Section 

14(1)(h)(j ii) of the Administrative Tribunals Act s  1985 
('AT Act' for short). While considering Section 
14(1)(h)(jjj) of the AT Act, in O.A.No,58of 2001 and 
connected eases, vi(je judgment and order dated 
2-05-2002, this Tribunal, by following the judgment of 
the Central Administrative Tribunal, Delhi Bench in C.P. 
Mathur Vs. Union of Tndia and others [(1992) 21 ATC 
1851 has held that under Section 14(1)(h)(j ii) this 
Tribunal has jurisdiction regarding the service of a 
person placed at. the disposal of any Corporation or 
Soo•iety'owned' or 'controlled' by Government of India. 
In, thia view of the matter, we are of the considered 
opinion that this Tribunal _ha cl iurisietuon rarr1inu 

Government." (emphasis supplied) 

The aforesaid law was recently followed by Bangalore 

Bench vide its judgement and order dated 7th October, 

2003 passed in O.A. No.736/2002, G. Ramanathan vs. 

Union of India and Others. We may note that the 

applicant has not yet been absorbed in the BSNI. and he 

continues to he on deemed deputation to BSNL. In view 

of the law noticed herein above, which squarely applies 

to the facts of the present case, we overriji e the 

objection raised by the respondents and hold that this 

Tribunal has jurisdiction regarding the applicant'.s 

grievance who is placed at the disposal of BSNI. 

owned/controlled by the Government of India. 
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7. 	 Next 	and 	last 	issue 	which 	require 

determination is whether the applicant could he said tc 

be promoted on officiating basis as Assistant Engineer 

(Civil) purely on adhoc and temporary basis, 

particularly When he has neither been reverted nor there 

is any break of any nature in the said post. I.earned 

Senior Advocate Shri Bhattaeharya strongly urged that 

under no circumstances a person who was promoted on 

officiating basis in the year 1978 could he treated on 

adhoc basis particularly when he has put in more than 25 

years of service and he continues to work in the said 

post without any interruption or break. On the other 

hand, not only his annual increments were released, eve 

\ tra'was allowed to cross efficiency bar. Not only these, 

even granted the second financial upgradat on on 

p1e;ion of 24 years of service in terms of DOP&T O.M 

te5/9th August, 1999. Further, it was emphasised that 

iiapplicant had cleared all the departmental accounts 

paper of Assistant Engineer (C) as early as in the year 

1983 - 1986. A specific averment to the said aspect was 

made in para-4.2 of the O.A. learned Senior counsel 

produced before us the result of Departmental 

Examination for Assjstant Engineers (Civil)/(DR)/AF.s and 

Astt. Director of Hort. held from 20th to 24th 

December, 1982 to show that the applicant passed the 

Paper-H (i.e. Accounts Paper TI) in the year 1983 for 

which the examination was held from 20th to 24th 

December, 1982. Similarly, vide communication dated 

M 
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22nd January, 1987, which circulated the list 	of 

officials who had qialified in the departmental 

qualifying examination for the said post, show that the 

applicant had passed I and ITT paper. Similarly order 

dated 22nd December, 2000 granting applicant second 

• financial upgradation in the pay scale of Rs... 

10,000-15,2000 on completion of 24 years of service was 

stratilso produced before us. 	On the query raised by the 

h i particularlY to the said order 1  the respondent.s 

I Hwer unable to react tothe said aspects. 

8. 	 We may note that it is well settled law laid 

down by the flon'hle Supreme Court in Narender Chadha & 

Ors. vs. Union of Tndia & Ors. (1986 2 SCC 157), that 

an appointment cannot he treated as adhoc or temporary 

eRpeniallY when the official continues to work for 

fifteen to twenty years without any break. 
Paragraph 21 

reads as follows: 

As observed in D.R. 	Nim, T.P.S.v. Union of 
India 

[1967 2 S.C.R. 325 when an officer has worked for a 

long period as in this case for nearly fifteen to twen 

years in a post and had never been reverted it cannot he 

held that the officer's continuous nfficiat,ion 
was a 

mere temporary or local or stop gap arrangement even 
though the order of appointment may state so. In such 

cjrc*jmstanOes the entire period of officiation has to he 

counted for seniority. 

9. 	 The ratio laid down in the aforementioned 

case squarely applies to the facts of the 
present. case. 

Following the ratio Iad down in the aforementioned 

judgements 1  we are of the considered view that under no 
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circumstances the applicant, who is working as Assistant 

Engineer (Civil) since 1978 could he treated as adhoc 

and temporary as projected by the respondents. At no 

point of time the applicant was ever informed about his 

being treated in the said post of Assistant Engineer 

(Civil) as adhoc and temporary. When the applicant was 

allowed all the increments which fell due, as well as 

allowed to cross the efficiency bar besides grant of 

second financial upgradation and also the fact that he 

was never reverted from the said post even for a day, 

i.e. technical break, it would not he justified to 

treat the applicant as Assistant Engineer on adhoc and 

temporary hasi. When the applicant had passed the 

departmental qualifying examination in the year 1983-86, 

why he was not regularised, remained unexplained by the 

r.spondents. 

I C 	 In view of the discussion made hereinabove, 
&_z 	/ 
:t Yfith1 merits in the applicant's contention that there 

w&s no justification in not including his name in the 

All India Seniority list of Assist.ant Engineer (Civil). 

Since the applicant's name was not included in the All 

India Seniority list of Assistant Engineer (Civil) 

without any justification, he was deprived of the right 

of consideration to the next promotional post of 

Executive Engineer 	(Civil). 	The 	placement 	of 

respondents 5 to 7 in the eligibility list dated 

23.6.1989 was 	also not. disputed. 	This being the 

"i. 
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position, we find that had the applicant.'s name been 

figured at the appropriate place in the All India 

Seniorit;y list of Assistant Engineer (Civil), he would 

not have been deprived of the right olf consideration for 

promotion to the next higher post of Executive Engineer 

._ —:- *C I V i 1). 

i:. 

Tn view of the foregoing discussion, the 

I \c7sent application is allowed by pacsing the following 

(I) Tn view of the law laid down by the 
Bangalore Bench 	of 	this 	Tribunal, 	the 

	

• 	 respondents objection that in the absence of 
notification issue by Section 14- (2) of the 

• Administrative Tribunals Act, 1985, the 
Tribunal has no jurisdiction to entertain the 
preent application as the applicant is 
working under BSNT., is overruled; 

Tn view of the respondents' statement 
made in paragraph 12 of the reply that the 
present application is premature as neither 
the provisional seniority list 	has 	heen 
finalised nor the applicant has been regularly 
promoted to the grade of Assistant; Engineer 
(Civil) and on the other hand contending tha1t 
the 	cause of action is time barred and 

• : therefore the present application is hit by 
delay and laches is found to be inconsistent 
and contradictory on the face of it and 
accordingly the said plea is rejected; 

Since the applicant was promoted ai 
Assistant Engineer (Civil) vide order dated 
13.11.1978 (Annexure-T) and continues to he 
functioning in the said post without; any break 

• 

	

	 or reversion, is held to he holding the said 
post on regular basis particularly in view of 

	

• 	 the law noticed hereinabove; 

As 	the 	applicant is functioning as 
Assistant Engineer (Civil) since 13.11. 1978, 
the respondents' action in not including his 
name in the provisional seniority list iasued 
for the said cadre is held to he illegal; 
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/ 	 (v) accordingly a direction is issued to 
respondents to include the applicant'n name at 

jappropriate place in the seniority list of the 
said cadre with all consequential henefit 
including right to promotion to the next 
higher post of Executive Engineer or further 
promotion 1  if any. Consequently 1  the 
respondents no.1-4 are directed to consider 
him for promotion to the grade of Executive 
Engineer (Civil) from the date his juniors 
were promoted vide order dated 23.1.2003. 
Wwever, he will not he entitled to any hack 
wages on the said accrnrnt. 

• (vi) The aforesaid exercise shall he completed 
as early as possible and in any event within a 
period of three months fromn the date of 
receipt of the order. 

I, 	 (vii) No costs. 

Sd/MEMBER(J) 

Sd/MEMBER(Adfl) 
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