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Central Administrative Tribunal, Guwahati Bench
R.A. No.5 of 2004 1In
OA No.il6 of 2003
Guwahatik this the 26th day of May, 2004
HON'BLE MR. KULDIP SINGH, MEMBER (J)
HON'‘BLE MR.K.V, PRAHLADAN, MEMBER (A)
Union of India & Others . .Review Applicants in
the RA.
Versus
Smt. Kiran Kalita . -Respondents 1in the RA.

ORDER BY CIRCULATION

S

Hon'hle Mr. Kuldip Singh, Member {J

I'D

respondents for review of the order passed in QA No 116 of
2003 on 29.3.2004
2. By filing the present RA, the review applicants

want to re-argue the whole case again by filing the RA, which

1s not permissible While delivering the judgment, the
parties were heard and only thereafter the judgment was given

as such the RA has no merits. No error apparent on the face

inted out which may call for review of
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rder. Further, the RA do
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Order 47 Rule 1 CPC read with Rule 22 (3) (f) (i) of the
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which 1s accordingly dismissed.

.V. PRAHLADAN) {
EMB R (A)

'Rakesh’
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CENTRAL ADMINISTRATIVE TRIBUNAL

51 Sl 1€ 1) 1

PRINC{IPAL BENCH

GRHTY Phone :
Prafo OFF : 3385059

g RES. : 2450101

KULD"’ SINGH PRRBE A0, T Recfi—110 0 001,
Member Copernicus Marg, New Delhi-110 001
Dated: 18.5,2004
To
.The Deputy Registrar (J)
Central Admlnlstratlve Tribunal,
" Guwahati Bench,
Rajgarh Road, nhancacarh
Guwahati1-781005,
Sir,
v ‘I am sending the judgment duly signed by the
Hon'ble Mr. Kuldip Singh, Member (J) in RA No. D of 2004
in OA 11672003 for THKlDG necessary action at vour end
along with part 'A‘' files.
Kindly acknowledge the receipt of the same.

Yours faithfully,

R.K. Sareen)
P3 to Hon'ble Mr. Kuldip
8ingh, Member {(Judl)
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IN THE CENTRAL ADMINISTRATIVE TRIBUN
GUWAHATI BENCH AT GUWAHATI

{ B. C. Path:k)
Addl. Ceniral Govi. Sianding Counse!

C entral Administrative Ts.bunal
&uwahati Bench : Guwahati

REVIEW APPLICATION No. O of 2004
In O.A. No. 116/2003

Union of India & others ... Petitioner/Respondents
-V8-
Smti Kiran Kalita ... Opposite party/Applicant

In the matter of: -

An application under Section 22(3)(f) of the
Central Administrative Tribunal Act, 1985
and Rule 17 of the Central Administrative
Tribunal (Procedure) Rules, 1987 for review
the order dated 29.3.2004 passed by this
Hon'ble Tribunal in O.A. No.116/2003.

The application of the above named petitioner /respondents -

MOST RESPECTFULLY SHEWETH:

That the Opposite Party/ Applicant (referred to as the OP) filed the
O.A. No. 116/2003 in this Hon'ble Tribunal seeking payment of
arrear salary and allowance for the period from 30.9.1997 to 31.8.1999
and from 1.9.1999 onward as per order dated 1.8.2001 passed in OA



No. 32172000 with 12 % interest. The Petitioner/ Respondents
(referred to as the Petitioner) filed their written statements in the
case and stated that the respondent was retrenched from the
afternoon of- 30.9.1997 and the interim order was passed by the
Hon'ble Tribunal on 3.10.1997 and as such there was no illegality
committed by the petitioners. By the written statements it was also
contended that the other 12 retrenched casual labourer were
reengaged w.e.f. 18.11.1998 on the strength of interim order passed
by this Hon'ble Tribunal but the case of the respondent was not
considered as she was not a party in the said interim order. The
direction of the Hon'ble Tribunal about the forced break in service
towards the applicant/ respondent passed in OA No. 321/2000 has
not been counted and the respondent was conferred temporary status
as per Scheme w.e.f. 1.9.1999 notionally and with monetary benefit
from 28.1.2002. As the respondent was not in engagement from
1.10.1997 to 27.1.2002, the claim of arrear payment for the said period
was not granted on the basis of ‘no work, no pay’. In the written
statements it was also made clear that the order dated 31.7.2002 was
wrongly issued and the same was corrected vide Office Order No.
GMT(K)/CAO/Misc/3-4/9 dated 8.11.2002 that the respondent shall

not be entitled to arrear pay as she was not in engagement.

That this Hon’ble Tribunal heard the parties and passed the final
order on 29.3.2004. By the said order this Hon'ble Tribunal referred
to the earlier order passed in OA No. 321/2000 wherein direction
was given for conferment of temporary status by ignoring the forced
break in service but the Tribunal did not pass any order for payment
of arrear salary etc. for the period not in engagement or in break in
service. By the said order dated 29.3.2004, this Hon’ble Tribunal held
that the respondent was not entitled to arrear salary for the period
1.10.1997 to 31.8.1999 as no work, no pay. But this Hon'ble Tribunal
held thét the salary and allowances shall be paid from 1.9.1999 as

financial approval was obtained from the competent authority and
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direction was given to make the Payment within 2 months from the

receipt of the order.

The copy of the order-dated 29.3.2004
passed in OA No. 116/2003 is annexed as
~ the ANNEXURE-R1.

That the petitioner inadvertently failed to raise the objection in their
written statements that after the creation of Bharat Sanchar Nigam -
Ltd. (in short ‘BSNL’), a company registered under the Companies
Act and after the transfer of assets and liabilities by the Govt. of
India, Department of Tele-communications w.e.f. 1.10.2000, no
order/ judgment could be passed against the BSNL as the BSNL has
not been brought wunder the jurisdiction of the Central
Administrative Tribunal (CAT) by notification under Section 14(2) of
the Central Administrative Tribunal Act, 1985 (referred to as the
‘Act’). ' '

That after the judgment dated 29.3.2004, the copy of the judgment
was formally issued by the registry of the Hon'ble Tribunal only on
2.4.2004 and the same was thereafter sent by the Addl. CGSC to the
petitioner. On receipt of the copy of the judgment, the petitioner took
up the matter with the competent authority to take a decision on the
implementation of the order or to go for judicial review as the case
may be. The competent authority however took a decision to prefer a
Review Application in this Hon’ble tribunal itself and accordingly
this Review Application has been filed within the period of
limitation. -

That the petitioner prefers this Review Application inter alia on the

following:
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(i)

-GROUNDS-

That the petitioner could not raise the objection to the original
application with regard to the want of jurisdiction as settled by a
series of decision of this Hon'ble Tribunal and Bombay and Delhi
High Court that the CAT does not have jurisdiction to pass any order
against the BSNL. The Hon’ble Tribunal should have taken judicial
notice of the said settled position of law/decisions while passing the
said order that there has not been any notification to bring BSNL
within the jurisdiction of the Hon'ble CAT as required under Section

- 14(2) of the Act.

That the Hon'ble Tribunal directed the petitioner to pay salary and
allowances from 1.9.1999 only on the ground that approval has been
taken from the competent authority for payment of salary and
allowances from 1.9.1999 although the respondent was not in
engagement from 1.9.1999 to 28.1.2002. But the settied position of law
is that ‘no work, no pay’ principle is applicable in the case of casual
labourer and that Courts shall not legitimize illegal acts of officers or
no mandamus can be issued to direct the Govt. to refrain from
enforcing law or to act contrary to law (as reported in AIR 1997 SC
2129 and AIR 1996 SC 2173).

That in view of the above facts and circumstances of the case and in
any view of the matter, it is fit case where this Hon'ble Tribunal
would be please to recall its decision dated 29.3.2004 passed in OA
No. 116/2003 and after comsidering the above points and hearing
both the side may pass such further or other order in the case and set
aside the order on the point of jurisdiction and settled position of
law and consequently dismiss the application on the ground of want

of jurisdiction.
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That if this Hon'ble Tribunal does not consider this review
application and recall the order dated 29.3.2004, the petitioner would

suffer irreparable loss and injury which may amount to mis-carriage

of justice.

That the balance of convenience is also in favour of the petitioner as
stated hereinabove and the respondent shall also nof in any manner
be affected as she has been conferred with temporary status and is
working on regular basis. '

That this petition has been made bonafide and for proper
adjudication of the matter. |

In the premises aforesaid, it is therefore,
prayed that Your Lordships would be
pleased to issue notice to the OP, call for the
record and after hearing the parties and
perusing the records, may further be
pleased to recall the order dated 29.3.2004 |
passed in OA No. 116/2003 and fix the
matter for hearing and after hearing the
parties shall also be pleased to dismiss the
application on the ground of want of _
jurisdiction and other settled provisions of
law and/or may pass such further or other
order that Your Lordships may deem fit and

proper.

Affidiavit.......
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AFFIDAVIT

IShri Kamakhya Ranjan Das, son of bate urer.dya <h. Ras.
aged about |y@ years, permanent resident of S.C- p»j lore -
Pt[’dl%&o» Gauwokat —L , at present working as

4. . {: L%‘aak o the GMTwa\medo hereby solemnly affirm

and state that the statements made in the application in para 41, ‘3;1/ aud &
are true to my knowledge and belief , those made in para 2

being matter of records, are true to my information derived
therefrom and the rest are my humble submission. I have not

suppressed any material fact of the case.

And I sign this affidavit on this 4 th day of May, 2004 at Guwahati.

| A D ﬁ»«] e MMQ Rowgan o4,

Deponent
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‘ ‘CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH, .

Orlglnal application No.ll6 of 2003. o
; l ; Date of Order t  This the 29th Day of March,_2004..' '
3 _ Y ,{H:PLJ ;)THE HON'BLE SHRI KULDIP SINGH, JUDICIAL MFMBER;.,kk 4‘ff7dﬁv i' :
f ) "ﬂjﬁg THE; HON‘BLE SHRI ROZ PRAHLADAN, ADMINISTRA?IVF MEMBER .- "¢ - i i 9

Mias Kiran Kalita . e

.- ., . [ ’ N .
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E LR Daughter of Late’ Chakradhar Kalita o oy 1Y -ﬂb”ﬁmmg"‘:‘
§ . ., ) E H
v Village‘ Surtarkuchl RN o SRR SPRPIN L PR I
§ o i - PiOd ?Adabarl, ‘P8t : Mukalmua L é'“ Y:.T*
g ﬂ‘ SN A Dlstflct. Nalbari,,Assam._ S e e . Applicant.”* i
; :}*‘;»‘ I nti»,“‘ o ) ‘ .‘\'."M e el ot
g o S ByﬂAdvocates Mx .M., Chanda,.G N. Chakraborty & S. Choudhury.:u
g ! . . AR AR
v e ‘-'Versus -,.., o ,
' - . A T . R At . " 4 . LT .. . . \
b . o A C TS I RS
; . - 7. l.iThe, Unlon of India - o -.
: L Represented by the Secretary
Government of India
‘Ministry of Telecommunlcatlon' .
New Delhl. ‘ f
. The Gene:al Manager . ' &
..Kamrup Telecom vistrict {BSNL)
S.R.Bora Lane '
" Ulubari, Guwahati-781007.
3. The Divisional Engineer
. Central Telegraph Office
-Panbazar, Guwahati-7810C1.
jThé Chief General. Manager (BSNL)
« Agsam Telecom Circle . . S
:S4R..Bora Lane T Nt e
; ¥ lubari Guwahat1-z8]00:. ey ..o e B -Respondents.
! o - o
i ,s‘By‘Mr.A.K.Chaudhurx, Addl.cC. e.s,c. e 8 v
| . ' N ‘ . R
s A IR s . -
§ S _ O R D E R (ORAL)
] . . N A . . Je v . \
1 el ) .
: ** “KULDIP_SINGH, MEMBER (J) . &
S vffﬁg“'f'i‘"fi " We'have hea*d Mr.M.Chanda, learned eounsel foir the
Ve PR ' e )
o v applicant and also Mr.A.X. Chaudhuri, 1earned Addl C G.N.C. ]
v ‘_! . 1, . R B ‘n' . Tt oy ,ln PR
{\; ?forlthe respondents.:fp % Lo i
Sy G , L o el g
} 2. e HTh =japp11cant has filed this 0, A.‘ seeking e

|%hmzﬁbs~

. riw L
arreaerayment of .salary and allowances w. e £. 30 9 1997 to{.

nu:ﬁ}%%fﬁ.

‘31 8.1999 rand ‘further be pleased to declare that she 1s'5 L
% ’"”al;c entitled'to payment of arrear qalary w1th effect ‘from |
: l 9 l99° to t111 date of actual payment of arrear .salary
. NEEE | L kxﬁ N cOntdQ/z
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. and allowances in terms of the judgment and order date } N

© 0 1.8.2001 in 0.A.321/2000 passed by the TEibunal.

LS

'labourer ln the year 1993 by the Senior. Superintendent.of:
LS RN s '

Tele-Trafflc cum 8uper1ntendent, cTo, Guwahati, thereafter

_.«

3 3

'.working contlnuously.‘ But her‘ service 'wasx
.", S l!,:" —:',' I T S ‘,,‘._' Gy
terminated vide order dated 30.9. 1997. However, ap%%iiant

I v e 3.‘ The appllcant was initially appointed as casual
{
i

.

filed?an 0 A., wherer“ an interim order was ’ passed against
Arie ‘v’!_‘?. N .‘._,_4.,4 . 'r) " -[.
“the retrenchment of the applicant. ‘But the department did«
" "'l l‘{{" l/f'd' Y ;"l( -~ r vade g .
nét assign any work to the appllcant meaning thereby:that
W u\:‘

the appllcant aia. not work w.e.f. 00.10.1997 to 31.8% 1999. .ﬂ kL I? &

) o A. 312/2000, whlch was allowed, the 'respondents were

v dlrected as under :

w7, -In this circumstances, it. is difficult
to '.accept the reasonings. given: 'by . the
respondents in the order dated 27.12. 2000 in
not giving the applicant temporary’' status.
The respondents are. accordingly directed to
cohsider the case of the applicant afresh
'taklng her engagement as continuous nature
and’ not treating her retrenched on 30.9.97
and take necessary step for granting her
temporary status with utmost expedition
within a period of two months from the date
of receipt of the copy of the order. While
considering the case of the applicant’ the
- respopdents also take note the Office Memo
No.ESTT-9/12/PT/XKTD/40 dated 15.2.2001. -.I
also direct the respondents not to take, into
account her forced break in service, as was
- S done ¢in'’' the  other «cases in grantlng
G < {n . temporary status as Casual Labourers." \

g - % \By. the. aforesaid order the respondents were directed ko

ot
-éon81der the case of the "applicant afresh by taking her

),u,n.u,gn T
engagement ‘as contlnuous nature _and not treating,lher

30 9 1997 ‘and take - neoessary step forv
i "]“\ "i-.\-v.*'. s . . ‘Jrl..
her temporary status w1th utmsst.expeditxo th

Nl e

R
;..Respondents have thereafter passed
‘.'Z!i_'«,.'l .”’, | ) '

' Annexure E, Page ?2, whereby "they have obtainedxfinanCLalr.
f N L. ' approval of the competent authority for payment of. pay and

ca

allowances ‘w.e.f.1.9. 1999.,‘ However, ~for the.: period
.71,10.1997 to 31,8.1999[‘the respondents on the principle of

;;‘no work no pay' have not sanctioned any amount to the

%A , Contd./3
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>app11cant.
fpayment only when d

In our v1ew also casual labourer is entitled for
uty 1is performed. Since no work was

a551gned by the respondents . and the applicant did not

h‘ .
~+o of the opinion that the applicant

'perfome any dUtY'Lﬁ are of

1s not entitled for any arrear salary during the period

i

»from 1.10.1987 to 31.8.1999. As the. respondents have

already obtained financial appfoval of the competent
authoriﬁy for pé;ment of éay and allowances w.e.f 1.9.1999,
the same shail ‘be paid in any case within a périod éf ohe

month from the date of receipt of copy of the order. |

The appllcatlon ig allowed to the extent indicated

above. No order as to costs.
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