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‘ 20,3.2003 | Heard Dr.MrsgM, Pathak, learned
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"orm but s o tiow ; The application is admitted,
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counsel for the applicant and ' also
Mr.A.Deb Roy, learned Sr.C.G.S.C.
Mr.Deb Roy has referred to the com=
munication No.ASD/CG/Misc/2001-03/
2290-92 dated 23.,4,2003 received froh
S$SB, North Assam Division, Tezpur and
prayed for transferring the case to
‘Lucknow Bench,'
. I am not inclined to pass any
order at the stage, Let the responderl
fSubmit written statement first, ther-
‘after the prayer would be considered.
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The case may now pe listed for hearing
on 17.9.2003, The applicant. may file
rejoinde, if any, within tWO weeks from
today.
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On the prayer of learned counsel
for the applicant case is adjourned to
24410,03 :Eor hearing.
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17.12,2003 _ Adjourned. List again on
8.1.2004 for hearing.
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25.2.2004 Present: The Hon'ble Shri Shanker Raju

Judicial Membe:;/
The Hon'ble Sh K.V.Prahladan

inistrative Member.

We ha A.Sultana, lea~
rned counsel for the applican 1so

25.2.2004 Présent: The Hon'ble shri Shanker Raju
Judicial Member.

The Hon'ble Shri K.V.Prahladan
Adminigtrative Member.

Dr .Mrs.M.pathak, learned counsel for
the applicant., prays for an adjournment -
on the ground of her personal difficulty.

List the case on 10.3.2004 for headr

v P a \“/
Member (A Member (J)
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Hon'ble Shri K.V. Prahladan,
Administrative Member.

7. 4. 25 Heard the learned counsel for
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

© Oshe /RABANO. il 40 of_2oo3

DATE OF DECISION 30.3.2004

| :
DR (Mrs) M. Pathak, Mr D. Baruah and

... ADVOCATE FOR THE
APPLICANT(S) .

Das

e 06 0680 #8008 O 0050 g9

~VERSUS-

Unlon of India and others

..l..l.ﬂ...

Mr A. Deb Roy, Sr. C.G.S.C. -
ADVOCATE FOR THE

RESPONDENT(S) »

NHL HON'BLE MR. KULDIP SINGH, JUDICIAL MEMBER

ThE HON'BLEMR K.V. PRAHLADAN, ADMINISTRATIVE MEMBER

whether Reporters of local papers may be allowed to see the
judgment ?

To be referred to the Reporter or not?
4

Whether their Lordships wish to see the fair copy of the
Judgment ?

Whether the judgment is to be circulated to the other Benches-

Judgment delivered by Hon'ble Member (J)



IN THd% CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.40 of 2003
Date of decision: This the 30th day of March 2004

The Hon'ble Shri Kuldip Singh, Judicial Member

The Hon'ble Shri K.V. Prahladan, Administrative Member

Thang Khan Taung Hatzaw

Senior Medical Officer

O/o The Commandant llth Bri. SSB

C/o Sri L. Hatzaw,

304, Kailash Apartment,

Ranibagan Housing Estate,

Beltola Tiniali, Guwahati. ......Applicant

By Advocates Dr (Mrs) M. Pathak,
Mr D.Baruah and Mr J. Das.

- versus -

1. The Union of India,
Represented by the Cabinet Secretary,
Department of Cabinet Affairs,
Bikaner House,
Shahjahan Road, New Delhi.

2. Director General SSB
Block-V (East) RK Puram,
New Delhi.

3. Director of Accounts
Cabinet Secretariat
Bikaner House, Shahjahan Road,
New Delhi.

4. Inspector General Frontier
HQ- Lucknow,
llth Floor, Kendriya Bhawan;,
Sector S. Puran.

5. Divisional Organiser, SSB
Shillong Division,
Shillong. ......Respondents

By Advocate Mr A. Deb Roy, Sr. C.G.S.C.

O R DE R (ORAL)

KULDIP SINGH, MEMBER (J)

The applicant has challenged an order passed by
the respondents whereby the respondents have stopped

payment of Sepcial (Duty) Allowance to the applicant and

A
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"had effected recovery from his salary with effect from

1.9.2000.
2. The facts in brief are:

The applicant after selection for the post of

‘Medical Officer was appointed and was posted at Aizawl
“with effect from 20.10.1994 and one of the conditions
jcontained in the appointment order was that the applicant
jhad an All India Transfer Liability. The applicant was
‘also promoted as Senior Medical Officer and was posted at

Arunachal Pradesh. During his service tenure the applicant

was also posted outside the North Eastern Region which

clearly indicates that the applicant has an All 1India

‘Transfer Liability.

3. It is further submitted that the Government of
India vide a Circular dated 14.12.1983 1issued by the
Ministry of Finance ektended a scheme to grant certain

incentives to the officers posted in the North Eastern

‘Region and one of such incentives was known as Special
- (Duty) Allowance (SDA for short). It seems there were some

:anomalies in sanctioning and payment of SDA and the

Government of 1India vide O.M. dated 20.4.1987 issued

clarifications for the entitlement of SDA, according to

“which the benefit was extended to the officers of any
" service/cadre having All India Transfer Liability. But for

‘the purpose of sanctioning SDA mere insertion of the

clause in the appointment letter regarding All 1India

" Transfer Liability was not sufficient. It is also to be
:seen whether the person is being brought to the North

' Eastern Region from another zone or not and whether the

person........
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person of the North Eastern Region has been transferred

outside on his own or not.

34. The applicant further claims that he being
ieligible was granted SDA with effect-from the date of his
:initial appointment, but all of a sudden. without any
notice to the applicant the respondents started recovery
‘of SDA from his salary paid to him as SDA because
3according to the respondents he was not entitled to get
the same. It is also stated that an amount of Rs.6,252 had
been recovered from the applicant although no SDA was paid
'to the applicant for the period 1.5.2000 to 31.8.2000.
ESeveral representations were submitted but to no effect.
}iThe applicant further submits that according to the

judgment of the Hon'ble Supreme Court in the case of Union

' of India Vs. S. Vijay Kumar and others, an employee who

fulfils the <conditions as stated in the 0.M. dated

20.4.1987 is entitled to get SDA and it is further

clarified by another 0.M. dated 29.5.2002 tﬁat the SDA
‘paid upto 5.10.2001 should not be recovered. Thus it is
submitted that the applicant is legally entitled to the
grant of SDA which has been denied to him illegally and

arbitrarily. So the recovery effected from the applicant

should be refunded. The applicant also seeks a direction
to the respondents to continue payment of SDA to the
applicant as per provisions of O.M.s dated 14.12;1983,
20.4.1987, 1.12.1988, 12.6.1996 and 29.5.2002 and ét the
rate as applicable and admissible to the applicant.
Further the respondents be directed to refund and amount
of Rs.50:715 which was recovered by the respondents from
the applicant for the period 20.10.1994 to 31.8w20°0 which

AlSOcceccans
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‘also includes an excess amount of Rs.6252/- recovered from
;the applicant fro the period 1.5.2000 to 31.8.2000. The

.applicant has also claimed interest.

IS. The respondents have contested the O0.A. The
*resbondents admitted that the applicant was appointed as a
IMedical Officer. It is further stated that the applicant

.was allowed SDA based on the O.M. dated 14.12.1983 as the
::applicant was having All India Transfer Liability. But. kmME:

| e a8 WY \M

. based on the judgment of the Hon'ble Supreme CourtLdated :
120.9.1994 the Government of India came out with another
ﬁqtr&kntion wherein it was mentioned that the Apex Court had

held that the grant of this allowance only to the officers
f;transferred from outside the region to this region would

not be violative of the provisions contained in Article 14 .
- of the Constitution as well as the equal pay doctrine. So

it is only those employees who are transferred from
outside the N.E. Region to N.E. Region wﬁg are eligible

for SDA. Thus ‘it is stated that the applicant‘ is

ineligible for the grant of SDA ahd the recovery effected

from the applicant is stated to be justified. However, the

amount of Rs.6252/- which is stated to have been recovered

in excess has been ordered to be refunded and the same has

been refunded to the applicant. It is further stated that

as per the O.M. contained in Annexure A-11 the recovery i3z
already made need not be refunded back in accordance with

the O.M. dated 29.5.2002. Thus it is stated that recovery
already effected is not liable to be refunded.

6. From the pleadings of the parties, the following

issue arises for determination: whether the applicant is .

entitled to SDA or not and whether the recovery which has

already been effected the department is liable to refund

An

the.........



the same to the applicant or not. In this regard we may
mention that the applicant was appointed in the month of
October 1994 and since then he continued to work in the
N.E. Region and the. plea.of:the .department is that ssinse he
'is a native of the N.E. Region-and has “mot -comec=from
‘outside the N.E. Region so he is not entitled to SDA. But
we find that as per the earlier 0.A. and the same as had
been interpreted by the Courts also the applicant had been
foundeligible to SDA and the department had also paid the
‘SDA to the applicant. From 19.4.2001 to 30.5.2001 the
applicant had been transferred outside the region and had
been posted at Jammu and again from 17.2.2002 to 13.3.2002
he was posted to Jammu and again from 17.7.2002 to
8.12.2002 he was posted in Indo Nepal Border outside the
N.E. Region and finally from April 2003 the applicant had

been posted in Uttar Pradesh.

7. The learned counsel for the respondents fairly
admitted at the Bar that since the applicant had been
transferred from the N.E. Region to outside the region now
he is entitled to SDA the moment he is transferred to the
N.E. Region and the department would pay the same. But as
regards the payment made to the applicant earlier for the
period 20.10.1994 to 18.4.2001 when the applicant was
posted in the N.E. Region itself the learned counsel for
the respondents submits that the department could recover
the same and since the recovery had already been effected,
the department is not liable to refund the same. But then
the learned counsel for the respondents referred to the
O.M. dated 29.5.2002 wherein at para 6(i) it has been
mentioned that the amount already paid on account of SDA

to the ineligible persons not qualifying the criteria

mentioned. cceeececes
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‘mentioned in para 5 on or before 5.10.2001 which is the
Gdate of the judgment of the Hon'bel Supreme Court be
;waived. However, recovery already made need not be
;refunded. The amount paid on account of SDA to ineligible
'persons after 5.10.2001 will be recovered. In our view
‘Clauses (i) and (ii) of the Circular are contradictory to
;each other. Once Clause 6(i) says that the amount paid to
- ineligible persons on or before 5.10.2001 will be waived
;then the question of recovery does not arise and that is
:‘why in Clause 6(ii) it hs been specifically mentioned that
‘*the amount paid on account of SDA to ineligible persons
- after 5.10.2001 will be recovered. In this case,
: admittedly, the applicant had been transferred outside the
; N.E. Region prior to 5.10.2001 also, so in a way he was
h eligible also for SDA and thereafter he had been facing
frequent®y transfers aiso. So" we find that the applicant
was not such an officere from whom recovery should have
been made. Accordingly‘ we find that the applicant 1is
entitled for refund of the amount already recovered from

him.

8. Hence we allow the O.A. and direct the respondents
to refund the entire amount recovered from the applicant
on account of SDA. However, the applicant will not be

entitled to any interest.

No order as to costs.

ISR
( K. V. PRAHLADAN ) ( ULDIP SINGH )
ADMINISTRATIVE MEMBER JUDICIAL MEMBER

nkm
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LS Applicant
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SYNOPSIS OF THE CASE
Particulars
ThlS apphcamon is filed by the apphcant against the actions on part of the .
Tespondents stoppmg the payment of SDA and recovery made form his
salary we . 1.9.2000

" The applicant was duly selected for the post of Medidal Officer on All India

basis centrally at New Delhi in SSB

[Annexure A, (page 14) and Annexure A, (page 16)]

The applicant was transferred and posted outside the NE Region

As per Gowt. of India’s scheme for payment of incentives, Special Duty
Allowance is applicable to NE Region for special category of employees
[Annexure A4, AS & A6 (page 19, 24, and 26 respectively)] -

The applicant is entitled to get SDA as per rules. But from 1.9.2000,

* without any notice, the respondents have started recovery of SDA already

paid to him,
To that effect, a number of representations were submitted by the

applicant to the respondents. But the respondents have taken no steps till

* the filing of this application.

[Annexure A7, A8 & A9 (page 29, 30 & 31)]

~

Fi]ed by:
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH AT GUWAHATI
ORIGINAL APPLICATION NO. OF 2003 N

Dr. Thang Khan Taung Hatzaw

.. APPLICANT
-VERSUS-
UNION OF INDIA & OTHERS
.. RESPONDENTS
INDEX

SI.No. Particulars e Page No.
1. Application 1to12
2. Verification ce 13
3.  Annexure-A S IR~ 1S
4, Annexure- A; | 16-v%
5. Annexure- As vee 18
6. Annexure- A4 . a-23
7. Annexure- As a2l - LS
8. Annexure- Ag . 26- 2R
°. Annexure- A A 29 -
10.  Annexure- Ag e 30
11.  Annexure- Ag e UL -2
12.  Annexure- Ag ‘ 2z -2y
13 Annexure- Ay 25 3G
14.  Annexure- Asz e %t- 29

Filed by :

DL p Pavwh
Adv EQ
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(An application under section 19 of the Central
Administrative Tribunal Act. 198%)

Original Application No......of 2003

BETWEEN

Thang Khan Taung Hatzaw-

Senior Medical Officer

0/0 The Commandant 1lth Bri. SSB
C/0 Sri L. Hatzaw,

304+ Kailash Apartment.
Rénibagan Housing Esﬁateq
Beltola Tiniali. Guwahati-28

wemmnApplicant
-versus-

1. Union of Indiaw “
Represented by the Cabinet
_Secretary.
D | Departmeént of Cabinet Affairs,
‘Eiganer House
Shahjahan Road+ New Delhi.




-2 | \:

-2 Director General SSB
Block-V (East) RK Purama
New Delhi - 1000k
3.  Director of Accounts-
Cabinet Secretariats
Bikaner House-
Shah jahan Road. New Delhi.

Y. Inspector General Frontier
H@- Lucknow.
11t Floor. Kendriya Bhawan
sector 5+ Puran

8. Divisional Organiser. SSB

Shillong. Division Shillong

wmmmnRESPONdENtS

DETAILS OF THE APPLICATION

1. PARTICULARS OF THE ORDER Aﬁﬂﬂ]ﬁiﬁ WHICH TH APLICATION IS
MADE:

This application is made against the actions on part of
the respondent authorities stopping payment of SDA to the
applicant and recovery made from his salary with effect
o " from 1.9.2000. the amounts already paid to him as Special .

Duty Allowance without any notice to the applicant.




4.1

y.2

LIMITATION:

The applicant declare that the instant application has
been filed within the limitation period prescribed under
Section 21 of. the C(entral Administrative Tribunal Act.
1945.

JURISDICTION:

The applicant further declares that the subject after of
the case is within the jurisdiction of the Administrative

Tribunal-
FACTS OF THE CASE:

That the applicant is a citizen of India and as such he is
entitled to all the rights and privileges guaranteed under

the Constitution of India and the laws framed thereunder-

That the applicant was duly selected for the post of
medical officer on All India Basis centrally at New Delhi
and he was offered appointment in SSB vide Govt of India
Memo No. b/3/94- DOII/1493-98 dated l»i-].I.'l-‘l!l- By the said

letter of offer of appointment certain terms and

conditions were imposed out of which on of the conditions

imposed was that the said appointment carries All India

Transfer Liability. The applicant accepted the said

conditions and accordingly was appointed as Medical

Officer w.e.f. 20.10.94 and he was posted at Aizawl vide
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order No. b/3794- D0 II dated 2.12-94 '(signed on e

14.12.94).

The copies of the said letter
dated Y4.10.94 and 2-12.-94% are

annexed as Annexure Ay and Az

respectively-

That the applicant continued to work as the - Medical

officer at Aizawl upto 28.8. 99 and- thereafter

selected on All India Sen1or1ty basis for promotion to the
cer alongw1th otherss centrally

he was

post of Senior Hed1cal of fi
at New Delhi. He was promoted as Senior Medial Officer
w.e.f. EHQ 99 and was posted at Dirang in Arunachal

Pradesh v1de order F.No. b/7?/99- DO II-497 dated E&4G-Hﬂ-

, 'The copy of the order dated
- 28.8.99 is annexed heréwith as

Annexure As-

4.4 That during his service tenure. the applicant was

I«
I
l

transferred and posted outside the North East Region (the
defined area)~5From such tfaﬁéfer and posting in the North
 East Region clearly indicates the post of Medical Officer/
‘Senior Medical Officer in SSB is a post having All India
transfer liability. The applicant during his tenure in
service has seen the‘~f0110wing trahsfek and bosting

outside the North East Region:



ST \
S1. Place of Transfers Posting Period/dates
A Jammu ‘ 39.4.0% ~ 30.5.0)
B Jammu }?7.2.028 - 13.3.02
C Indo Nepal Border 17.7.02 - 4.12.02

'4.5 That the Govt. of Indias Ministry of Finance. Deptt of
Expenditure. New Delhi vide OM No. 20014/3/83-E.IV dated
14.12-83 brought out an scheme to extend certain
incentives to officers posted in the North East Region.
Out of these incentives. there is an incentive known as
the Special Duty Allowance (SDA).

Certain anomalies crept in sanctioning and ;bayment of SDA

and as a result of that the Govt. of India vide OM No-

20014/3/83/ E.IV dated 20.4.87 brought out certain
~ clarifications for ‘the entitlement of SDA- According to
this clarification: for the purpose of sanctioning SDA, |
the All India Transfer liability of the members of any
service/ cadre or encumbrance of any posts/ groups' of
posts has to be determined by applying the tests of
recruitment zone- .pr*omotion zone etc. i.e. whether
recruitment to the service/ cadre/ post has been made o
All India Basis and whether the promotion is also made on
basis of the All I‘ndia z‘one of promotion based on commonv
seniority for the service/ cadre/ post as a whole. A mere
clause in the appointment order (as is done in the case of
almost all posts in the Central Secretariat etc.) to the
effect that the person concerned is liable to be
transferred anywhere in India. does not make him eligible

for the grant of Special Duty Allowance- The same

e
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facilities of SDA was further extended by the Govt. of
India vie 0.nM. F-Nq- 20014/1b/8L/E-N/E.II (B) dated
1-12-1988 and the same benefit are continued to be paid

' thereafter also.

The copies of the said 0.M.
dated 14.12.83. '20-4387 and
1.12.88 are annexed as Annexure

Ayx As and A, respectively.

That the applicant being eligible and entitled to get the
SPA having All 1India Transfer Liability. All India
promotioﬁ zone and seniority. SDA was in fact granted to
him from the date of his épbointment in service i.e.

w-e.f. 20.10.94. But all of a sudden. without any notice
to the applicant and without affording any chance to him
to defend his case. The respondents started recovery of
SDA from his salary. paid to him as SDA to whicha

according to the respondents. he is not liable to get. It

(G .

is also surprising to note for the applicant that an

amount ‘of Rs.L.252/- has been recovered from the applicant
as SDA although no SDA was paid to the applicant for’thé“
period 1.5.2000 to 31.8.2000- The details of recovery so

far made are as follows:

T —

~

SI. Amount of SDA recovered Further period

A. Rs. 50.715.00 20.10.94 — 31.8.2000
Rs. b.252.00 1.5.2008 — 31.8.2000
(excess recovery)

C. Rs. u4k.322.00 , 1.5.2008 - 31.1.2003

(amount payable to the
applicant)
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In this connections the applicant submitted several
representations to the respondents. but so far no reply
has been given to thé said representatives. The actions of
the respondents are thus arbitrary. illegal and violative
of the . fundamental and other 1legal rights of the

applicant. The applicant is entitled to interest on the

.amount shown above which has been illegally recovered from

him.

The copies of representations

A dated 4.1.200k- 28.2.2001 and

- ~13.10.2001 along with the
forwarding dated 15.102001% are

annexed hereto as Annexurg— Azn

Ay & As respectively.

That the Hon'ble Supreme Court of India in “Union of India
and Others -versus- Vijaykumar & others" has clearly held
that an employee fulfilling the conditions as stated in
the 0.M. dated 20.4.87 (Annexure- in this application)
is entitled to get SDA. This was further clarified by the

0.-M. issued by the Govt. of India. Ministry of Finance1‘
Dept. of Expenditure vide no. 11(3)/ 95-E.II (B) dated
12-1.9k.- The same criteria for granting and entitlement of
SDA has been further emphasized by the 0.M. issued by the
Gobt- of India. Ministry of Fihance1 Dept. of Expenditure
vide F.No.- 11(5)/97?- E.II (B) dated 249.5.2002. In this
0.-M. the reliance has been put to the 0.M. dated 20.4.87
and the Hon'ble Supreme Court decision held in "“Union of
India and Others -versus- Vijaykumar 8 others™. By this

l //.
-
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0.M. it was also made clear that the SDA so far paid upto
.5.10.200) should not be recovered.

The copies of the 0.M. dated
12.1.95 and 29.5.2002  are
annexed as Annexure Ay and Ay

respectively-

That the -applicant is legally entitled to the grant of SDA
which ‘has been denied to him most illegally and
arbitrarily by the respondents. In some cases: this
Hon'ble Tribunal has interfered with the action of the
respondents in recovering the SDA‘paid to the ineligible
employees and directed not to recover such SDA which has.
been already paid- This Hon'ble Tribunal has alse in some
cases directed the respondent to refund this amount of SDA

recovered from such employees.

The copies of the order passed
in 0.A. No. 115/2002 dated
13.11.2002 is annexed hereto as

Annexure A

4.9 That- this application has been made for the ends of

Justice.’
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5.2

5.3

5.y

5.5

5.k
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GROUNDS FOR RELIEF WITH LEGAL ERCVISION:

For that the respondents erred in both facts and law and
have stopped payment of SDPA w.e.f. 1.5.2000 to the
applicant. although he 1is entitled to SDA under the

provisions of law.

For that the actions' of the respondents to recover SDA
from the salary of the applicant from the month of
September 2000 onwards fro the period of 20.10.94% to
31.8.2000 are illegal. arbitrary and contrary to . the

provisions of law.

For that the excess recovery of Rs. k.252/- from the

salary of the applicant for the period 1.5.2000 to

'31.8.2000 is grossly illegal as the applicant was not paid

any SDA for that period.

For that the action of the respondents leading to the
recovery of Rs. 50+7L5/- and excess recovery of Rs.
bk.252/- is in violation of clear provisions of law as
provided under Art. 1l4.lk and 21 of the Consfitution of

India.

For that the 0.M. dated 20.4.87. 12.1.9k. 29.5.2002 and
decisions of the Hon'ble Supreme Court does  not say
anything that debars persons who are residents of the
North East Region having All India Transfer Liability from
entitlement to SDA.

For that in view of the facts and the law. the recovery so
far made from 20.10.94 to 31.4.2000 and stopping of
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payment of SDA to the applicant w.e.-f. 1.5.2000 is grossly
illegal as the applicant is entitled to grant of SDA under
the law. | ‘

DETAILS OF REMEDIES EXHAUUSTED:

That there is no other alternative and efficacious remedy -
available to the applicant and the applicant declares that
he has exhausted all other remedies available to him which

has given him the jurisdiction of this Honble Tribunal.

The applicant made a series of representations which have

not been attended to or replied so far by the respondents.

-

MATTER NOT PREVIOUSLY FILED OR PENDING IN ANY OTHER COURT:

that the applicant further declares that he has not filed
any application. writ petition or suit in respect of the

éubject matter of this instant application before any

- other court. tribunal or any other authority. nor any such

applications writ petition or suit is pending before any
of them.

RELIEF SOUGHT FOR:

~Under the facts and _éircumstances of the case and the

provisions of law. it is proposed that Your Lordship may

be bleased to admit this aobplicationa _call for the
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é.2

8.3

B.Y4

8.5

N\ i

records. issue notice and direct the respondénts to show
cause as to why the relief sought for by the applicant
should not be granted and after hearing éhe parties and
perusing the records including the cause or causes: if
shown. also be pleased to direct the respondenfs to grant

the following reliefs:

To direct the respondents to continue to pay the SDA tg
the applicant as per the provisions of .0.H. date
14.12.83+ 20.4.871 1.12-88. 12.b-9b and £29.5.2002 and at

the rate as applicable and admissible to the applicanf-

To direct the respondents to'refund Rs. 50.715/- recovered
from the applicant for the period 20.10.94 to 31.48.2000
and excess amount of Rs. b252/- recovered from the

applicant for the period 1.5.2000 to 31.&.2000.

To direct the respondents to continue to pay SDA to the

applicant from 1.5.2000 onwards.

To direct the respondents to pay interest for the amount :
of Rs. 50.715/--and Rs. b.252/- from 1.5.2000.

To direct the respondents to pay fhe cost of the case.

INTERIM ORDER PRAYED FOR:

The apblicant has not made any interim prayer at this

stage of this application.
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THE application is filed through the advocate.
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Issued from Head Post Office Guwahati
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VERIFICATION

I Dr. Thang Khan Taung Hatzaw. S/0. Sri K. Hatzaw-
aged about 4O years. permanent resident of Churachandpur
Manipur. present address. C/o. Comdt. 11t BN.SSB-
Maharajganj. Uttar Pradesh. do hereby solemnly affirm and
state that the statements made in paral224.4L4.9.3010edl.
are true to my knowledge and belief. those made in
para42.43. 48 4% 208 4 & ~being matter of records. are
true to my information derived therefrom and the rest are

my humble submission before this Hon'ble Court. I have not
suppressed any material facts. '

And" I sign this verification on this th day of
February. 2003 at Guwahati.

DEPONENT
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— ' Registered. . i .
| No_%}s/%-:% N 1453 -9¢ o ;
- Government of India : : -
~ Cabinet Secretariat ]
Bikaner House (Annexe.) , Co

New Delhi- 110011

~ o v ' | , Dctedfhe:%/_czﬁi/ o ‘n/ ' .
, | »/o’fs 1

s

P ~ MEMORANDUM

The undersigned hereby offers Or.Thang.Khan.Tuang. Hatzaw . o temporary post of g
the Medical Officer in the SSB on a pay of Rs. 2200/- per month in the pay scale of Rs. 2200-75-2800-E8-100- . '
4000. The appointee will also be entitled to dearness and other aliowances at the rate admissible underand .
subjectto the _ggndﬁiohs laid down in rules and order governing the grant of such allowances in force from

_ time to 1ime._H§/She will also be entitled to draw non-practising allowance as admissible under the Central
rex Government Rules issued from time to time. |

can

'

€ o
2:The jré“gms of appointment are as foliows :

-

FAF

") The post Is temporary and he/she will be on probation for a period of two years. The period of .
1., Probation may, if the controling authority deems fit, be extended of cancelled but such ;
... extension/curtailment shall not exceed one year. His/Her permanent appointment to the post if '
B - and when it Is made permanent, however, will depend on various factors governing permanent . _
7" appointment fo such postsinforce at the time, and will not confer on himthe titie onpermanency o
+ -+ 5 from the date of post if made permanent. ' : S : |
oyt v v ’“:l‘\.”'}‘?' Lo T o ) 'w‘:; 7 : .
" )" The appointment may be terminated at any time by a months' notice given either side viz. the ,’
~~ appointee OR the appointing authority without assigning any reasons. The appointing authority, '
. ... however, reserve the right of terminating the services of the appointee forthwith OR before the :
iy e £.-@xpiration of the stipulated period of notice by making payment o him/her of a sum equivalent i
©. . tothe pay and allowances for the period of notice OR the unexpired.portion thereof. : ’.

e e -

[N

iy The appointment carries with it the liability to setve in-any part of indio.
. -Iv) ‘While'serving in the SSB. he/she shall be completely debarred from private practice.

i

i}

-,_\)) No application tor higher education OR appointment 10 some other department will be '~ ¢
o entertqineﬁd befote completion of two years of service in this organisations.

v Other conditions of service will be governed by the relevant rules-and-order in force from time to
time. ) , S . ! [
. - p . - L €
3. The appointment will be further subject to : ‘ '

) production of certificate of fitness from the competent authority (viz., Medical Board). This wiil not
-~ ube applicable in case he hos_ol_(eody been medic_clly examine '

o o | | . o _ |
. \ ' ,
é'\ob? ¥ v,ﬁ/ Co . ) .
S | |
. g |

SR
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i Submission of marital declaration in the prescribed form and in the event of candidate having

- more than one wife/husband living. the appointment will be subject to his/her being exempted
from the enforcement of the requirement in this behalf.

i) Taking an oath of alligiance/taithfulness to the Constitution of India (OR making of a solemn
Aftirmation) to that effect in the prescribed form.

iv) Production of degree/diploma/certificates of educational and other technical qualification.

v) Production of original certificate of age.

vi) Production of certificate in the prescribed formin support of candidates’ claim for belonging to
a Schedule Caste OR Tribe/Anglo Indion community.

‘vli) Production of discharge certificate fiom the previous employment, ffony.

vii) Execution of a Bond of the value of Rs. 16.000/- (Rupees sixteen thousand only) to serve in SSB

organisation for a period of three years from the date of joining SSB, as per the Annexeure—I
(enciosed). '

4.1t may please be stated whether the candidate is serving or is under obligation to serve another Centrat
Government department or State Government or o public authority.

5. If any declaration given or information furnished by the candidate proved to be talse or if the candidate

s found to have wilfully suppressed any material/information, he/she will be liable to removal from service
and such other action as Government may deem necessary.

6. If Dr.....Thang Khan Tuang Hatzaw

.............................................................

L A e e e .1y ~ACCEPLSs the offer on the
above terms he/she shallreport to the.....! Co md.Gc,SSB,Alzwal(ShillongP .......... epeennes within

one month from the date of issue of this Memorandum. '

7. No travelling allowance will be aliowed for joining the appointment. However, the candidate appointed

tothe in North Eastern Region is entitied for ordinary Bus fare/2nd Class rail Class rail fare for road/raitjourngy
in excess of 400 Kms.

Encl: One ' ' - ' ‘ -
( A. Nath )
Joint Secretary  REXKIRRTO THE GOVRRMKEHHOF INDIA

Joint Secretary
\y Cobinet s Cieiasiag
Or..Thang.Khan .Tuang.Hatzaw L Pl

"""" Tel No, 24..25
/o..CBA..Baok..Room,...P.B.. No.3Q,

....................................

Copy forwarded to :(—
1. The Director, SSB. Block V (East), R. K. Puram, New Delhi.

2. Director of Accounts, Cabinet SechYriot, Blogk ?g.,lx (East), R. K. Puram, New Delhi.
3. The Divisional Organiser, $8.....2hillong Division
4. The Commandant/AexGrgrREst. SSB ... GC,... Al zwal.. .
5. Office Order file.
DIRECTOR (SR) : - .
Pl

COQ«3 ' (’ZL“-'—”}, .
0}6 g‘/’; N KHAN D ;)J_uj .
‘oe\ y. Chlef Executive @fffcer ‘
6\0 E.;r Mizarem KVI Baar(,"
Sl
Q -
>

Aizqul,
&
CQ
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Cebinet :Secretariste
Bikaner Holise(Annexe)
Shahjahan ﬁpad,Neu_Delhi.

'

Dated the 28thioct'99
£oE

| .

Y : ‘The'Presidént 1aﬂpleaaed to. .appoint the following

Modical Officers as Senior

Madical OPficer in the pey scale '’

of 10000-15200/= in S5B8 on adhoc promotioni basie with effect .

from. the deates bs'indicagadi
. ' i : i

Dr. Anup Kumar

3Dro'

lDrg'

.- Ore
' Droe
'Dro

v,{Dr.

(Mg) Smita Ta
Raj: Kumari Ver
YedeKo Singh,
K.@% Ronghel:
T+ Khen Tlng

Sunil Sumblii

against each untib further orderss-

Pl .
29,095/1999 (FN)
30,09,1999 irw)
neja 015101999 FN)
mg 013101999 (FN)

© 29409,1999(FN/

. 30,09,1999(FN).
Hatzaw 29:09.99(FN

B

Sd/:

.
'

( P.N. THAKER)

% Diréctor to the Govt. of India

P
i
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GCD/S58/CONF/99/ ad
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Ministiy of Finance o RITEPS IS

Department of Ixpenditure A1 sm, qagiars )T o

U raeen ' SR PP Gu:u,u»WMNHJJuﬁllffg

New Delhi, the 14¢h .«x:mrnxrﬁjﬁ?Tfo?~;{{
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Lo orrice Mivomptopy o Y S G
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. Subjects . Allewances and facilities for civilian -employces of* i
L0 3 the Central-Gevernment serving in-the States and'v %
S T L wUnden Territeries of Nearth-Eaatem ‘Region . imp_l"O.VC-?:-:ir

ments thercof, Cy L .

. (A M
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I . . < - . ll Dot ',-'.".'«’_- :(
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. - The need (or attracting and retaining the services of. f‘ﬁ?fﬁ
ecempetent officers o service in the RNorth-Eastern Reqglonn:,

comprising the States of hstam, ‘Meghalaya, Manipur Nagaland ™ .
1

~and Tripura and the Unlon Territori{es of. Arunachal Pracesh »nd N
Mizefam has been engaging the attention of the Government.for . B! v
somg time., The Government haa appointed a Coemmittec :under the -*:' 1
Chadrmanship of feoretary, ‘Departinent .of ‘Ferconnel f Adninintroa.. | i
s tive Reformg,

e s

improvewnents,

te review the existing allowances-and faci)itics ¥
~adissible Lo the various cateqgories ofjcivilisn -Central Govern-
“onent employees - serving in thi
The 'regommendations of the'Coemmittee have been "'
o carefully eons{dered by the Covernmtut and’'the President:is now
bhiple~sed to decide as followi- o SRR T T

s rozion and to 'sujgest suitable '

.

i 2 yeacs at a-time, fo
Vi) Ferlods eof Weuve, training,
~,xWill bBe exeluded in counting

. (4) Tenure of posting/deputas ton: T
: 3 LI

o There 'will be .a fi{xed tenuro of rosting o€ 3 vears -
at a time for officers with service of 10 years les: S :
olificers with nmore than 10 ¥ears of sarvice,
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To

Subs

ks |
. No. GCD/PT_TTH/200n /41
Dte, General of Securi
Office of the Commanda
Group Centre (SSEYNirang,
PO, Nirang, “est Kameng,

Arunachal Pradesh.ANNEX:URE . A‘?"

Dated the ﬁ;‘ Jan 2001,

/y , /68 \,\”)3

nt,

The Direc
Cabinet S
East Bloc
8.K. Purs

tor of Accounts,
ecretariat,

k-IX, Level-7,

m, M/Delhi-110n66.

EXCESS RECOVERY OF SNhA

Sir,

recei
2000,

is being made w

Earls

photostat copies

refer
Pay s
Augus

prdof
/ above

i

ncl:

"ith due regards
pt of my p
it repeat

y Lt is stated that on

ay slips for the month of Necember
edly mentioned +hat SmA recovery
ef 20,10,94 to 21.,08,%2000,

Vhereas I have drawn SNA unto April 20no0,
er also request wss made vide my lettar,
of which are attachad for ready
gwith the photos+a

t conles of my
r the months of May, June, July and

ence alon
lips fo
t 20n0,

My case ma

Y please he examined as the
the docum

of ents is attached a5 mentioned

*

Submitted for further necessary action,

Thanking you.

Yours faithfully,

il [aoc!
ol'l®
( Dr. T T HATZAW )
Senior Medica) Officer
GC S&n Nirang

(as above)

!
]
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0.7 . |
R ANNEXURE: f o W

© NOJGCD/SSh /Pi=Tit /2001 /44 / 237
Government of India,
Minletry of Home Affairs,
uiffice ¢f the Coemmandant,
Group Centre (Ssh)birang,
PUsbirang,liisttsV/Kamong,
Arunachal Pradech=-790101.

.Datea @O FFR 200! 2001,

il

The Guvernment ¢f India,

HMinistry of Home affairs,

(ffice ¢f the Lirector vf Accounts,
S58, Blick=V (East) R.K.Puram,

Mew Delhi. :

Subs= REGARDING EXCESS RECLVERY (F S

Sir,

I have the honour tv inform y-u that I was not
in receipt Of SDA wWe.e.f. l1st May'2000 till teday whereag
recivery of SDA was made from 20/10/94 111 31st August
2000, The excess recovery w.e.f., 01/05/2000 to 31/08/2000
should be deducted from the total calculate amount of
recovery of SA'l,e, Rs.50,715.00. In this regard, three
letters had Lessent to your goud oifice, no acticn no
reply was received sou far,

8ir, there was Lecovery of sua from time to time-”
since 1995 where the reasons of recivery was nct known
to me. Therefore, I request ycu kindly louk into the
matter and ccrrection of recovery of my ShA be made.
Yor which act of your kindness I shall ever remain grae
~teful tc you sir,

Yours iaithfu{jy

(DR oTeT SLATZA )
S eMat
GC » SSES » I) Ig‘)\ff\\riG *




-3\ ANNEXURE : Ra .9
Nc].b[‘.{)}Jb[‘lCﬂuFlPr-—TTHl?Of}ﬂ 15FS1-82
' GOVCRHIMENT OF IMDIA
' SIMISTRY OF Hore AFFAIRS
) GFTICE OF THE LCOMapnanT
GROUB CONTHL 558 DIRAHG
PG DIRANG , VIASULFDILE
DISTT: WEST Wi et (BP)

DATED  THE 7 Tet UCT ‘2001

T0
The Uirector of Acccunts
riinistry of Home Affaire
Bluck-I1X{East), Leve&»?
NeloPuram, ey Dnlhi~
air,

. Plense find enclosed an a,piicetion of
PR R ‘ OR TaTatHatzauw,SH0 of this Lrou,. Lenlre for favour
o of perusal and necessary action please.

[

L The recuest of the officer may ploese be
! entertained ot your end,

Encls As _zbove

Taury {eithfully,

| | - M “cm{f

NEFG COMA
HSNELN NINANG

.

.
] / '
! ' t . A

PN :‘ gﬂy
I reTeTeHatzau,5iU

*
i\ 1 ' ,
b};m A ”irang‘ gﬂtg\ inforwation olease.
4 - I WY “il. 194 X . )
‘é“;u:;‘ R :

\s.
ecp?
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e S BRGSTOE S en i e for ey ul nang) fnnpawkﬁjw
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4

NG 2GCD/SSB /PF~TTH /2001 /66 /1 S/
. MINISTRY ‘(¥ HCME AFFAIRS,
OFFICE (1" THE CUMMANDANT,
. GROUP CENTRE (SSB)DIRANG ,
PO sDIRANG ,DISTT ¢4 | RAMENG ,
ARUNACHAL PRADESH=790101,

DATED THE__ TH CCT'2001,

Direcctor of Account Cabinat o
o Secretariat,dMinistry ©f Houme Affairs,
© . Blocke=IX(Bast) Lovel - 7 '

R.K.Puramg Hew Delhi-66,

 fiﬂ(Through Proper Channel) °

Bubt= RECUVERY AND FURTHER OTGPPING UF _PAYMENE OF SDA.

Six,

... With.due respect it is stateq that in my pay alip
- £ur the month of September®2000 T came to know SDA recove
will be made and further it will ke stoppeds I do not
understand I have not received any information regarding
the' recovery and further stopping or no any order or infope
~mation:is received by me cfficially, R

Thereicre, I request that my cass mey please be
ra=~axamined and I may please be intim

ateds If no reply 4is
. Xeceived within 30 days, I will be taking the case in the
courts o

- This is submitted .for your necessary acticn pleage,

. .

Yours :;‘a;,th_ful/y

(DR« T 47 HATZAY )
G e Male ;
- GC, S6R, D IRANG
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":lii,.i'f‘._
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AV IR

ANNEXURE : & |

e Hinistry of Findnce
EE Dppartm¢nt of Exﬁendi;urc'
W P . hREE E T P I , -
Ve, b Tk T A P,
9oy ' ""- (M o ¢ Yoot :

s A n%,.'; o e bolhi;.Lhc “l2lhiJan. 199

.h,. 1"““& i PR : ""':u . . ,. .... Iy ."f l" . .. T . . oL ——

nthh ! /;,ngu“,ﬂ'-,,,,. - oo, e

o :“{'Ld'"'“"h? o +OFFICE HEHORARDU Y- - .
R \:‘ﬁn‘?‘ CT S R oot : - DR

h{"':"': g, e e " L S '

SRR . K . . )y | L. TP . e .
PR Y Subx35ﬁec1al Duty . Allowance for Clvlllln'employces of
= .uqiﬁfq'% arag th81~Central ‘Government ‘SQPYing».'n Tolevees o, |

.G”'Jum’H”‘"m”U"iQnYTeruitqrics.df North Eastern lcgion—rcgordxug.

._4‘..': . f .‘~'_.‘.,.,_.: k. ordes : . o h ~
J:r."{“,‘.’.‘-i':"'.'“j":‘ X _"_i.""-_?"..':,;' _,‘“,- RIS s, MR : .l | g 3 -
{::xg"“'“"hx'$~m_dqum -
RN A B 1771 NI M I

’

el Lty Lt M ; : '
hq,aundersigncd is

S iréoted Lo refon, t thig
St ﬂnapa;gmeﬁtig OM No, 20014 /3, ~E.qv ed 14, an
Heehy b 2021 19g9 Fead with oy ng. 20014/16/8¢ L-IV/E. 11(y) g
’j%" .l TVlJIZ;Sﬁpcn the sldaych Mentioneg above,
“' . [REHIFIP Y2 ¢! C oL L .. .
f%{‘ V"'h:'”*r;“r24q~j Thea..Govefnmenbi of

qbovcmentioncd OM _
”.inccntivus to the Central ge
’ “'pdstqd”té‘:the i i
'ipd&ment“of aits
. have SALL Ing
N 'y

idin | vide the
Trant o Cerlajn
vilinn omploycos

incentjves vas.
it SDA) o those "who
ia Transfep L}ubility"r :

. ¢ . i

. o . ) - , ..
Lo 7"“§§~'HIt_wns-clakifjcd vide the bove-menLioncd 0
"dt%"20.4.1987 +that 3 ’

“‘Spééial'%éuuty-
Liabflfty:-*of tthe fmemberg of’ any -
H‘l.incumbengs °of any Post/group o ° p

‘ f'qctermined-'by i

. ‘ing the.tests of
promotion"’zohe etec..

service/cadre/post
Vhethep bPromotijoy

cof sanctioning
India. Trnnsfer
.chico/cadre or
Sts  has to,  pe
ecruitmcntA Zone, «
rccrujtment to
.'lndin_bnsi§ and
bnsis-of an  a]]

Lhe Snr‘ice/cndrc/post as
Q' whole, A mere Clause § the COPOintlngy g Tettar 4 the ‘
effoct thnL' the Persopn ‘cbucqrund Liabte to be
j~:trunsferncd' anvwhere i,

] India, did oy make i eligibye
.Lor the grant of SDA " S e

. .:.:5:344.4 Some .cmployecs':working e U NE
.aappropchdq Lhe"Hon'ble Centray Adminjlg

. {CAT) (Guwahati - i
.“themjcven.

rant or SDA to
this alloﬁdnce.

or the Srant or
Fibund) haef Upheld the
1] ahpointment chtcrs

) Ster Liability and,
Pavment.qp Sba then,
5. In some ca
Achninlistxnmtive
few Specinl

Ics

Tribnunl

v Lhe diroct O
wore implomon,

'S of {he Cenlpry)
Leave PCtl'iUH"

.ed., Hr‘mn:h

ile, 0
AONS vvapa Fivka i, Lha Hon'hy g
Supromc Court Ly Sone Hiniﬁ(rios/ncpnYLmean Noninay the )
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- 6. The Hon'ble
delivered“'on:20.9‘94

Supreme Gourl ip their duugeren,
vlin Civiy Appeall neo. 3251 el ey
Uupheld-thc_ submissions o Lthe Goverpment of Indin "thgt

vy Central Government, Civilian cmployeels who have all Tndia

"transfer “liability are entitled to the grant or SDAfon

being Posted to any station in the NP Region from outside

the rcgibﬁ‘6ﬂd“SFA‘woqu~np¥f§§?ﬁHYﬁlIﬁ:ﬁiﬁﬁi&:ﬁgcqgg?*?f

'ﬁhc”cluﬁEE'iulbhcfuppéihﬁheng order yelating to ALl India

Transfes. Lihbilihy. The apex-Coury furtherp added that

‘on the grant - °of this allowunce OQJEZ:19,~LJ2::§IEZSQrS

'3”'“tﬁangferredw#frém%OQ§$ide_lh£_ﬁcﬁiﬂ“4$2‘£;iﬁnﬁegi°“\“°“la

Lt not™ e Violatjve of the Provisions ontained in Article

' U""P'l4‘oflthe Constitution as vell as i equal pay doctrine,

The Hon’ble,mCourt_alSQ\girggpgq_thn Mhatever amount has

already-beéh.rpaid to the Féspond:nt‘ or for that matter

e ato?otherfvsimilgrly sj.t.ua[.t“ed_~ emplofoes would ngt e
(EY:jrgcévcredh from.

: Concerned,! .+,

-+ them ,.i‘n. .so far as this
3 ! .

allovance g
[ - : '
| e T | .
7:v T Tn view of the ibove Judgement of the Hon'ble
e ﬁ'T'SUpremé'Court) the mattdr jJag been examinad © p,
. '“f‘“’.'consultatlon ‘With -the Ministry of Lhw and the following
5 ' ‘“decislons have beaen taken: ‘ o :
AR A LT A . . cee . )
VR gy U the amount already paid on laccount °of SDA to the
ingligib}o pcqeons-on,oq before 20, +8d will be wWaived; &
_:1 )Y e amount pajg o account fof 5na ¢4 tneligib)a
'g'npersons~nfter 20.9%94 {vwhic ulho~i:cludcs-Lhoqc cnses
il respect of whic] Lhe allownncp wgs Perinining o Lhe
“'period:pr@pr to 20.9.94, Lyt Payaents were. made aller
, ' f‘thisfdaté_iuel 20.9.94) will pe recovered, - ; i
P S :"":.";v.".""l-. A sty . oo . Y it
- Jiskey's i, T B0 ALL the Ninistrics/n‘pnrtments- etc. are H1 s"
1i, EVLrequested Lo ikeep e albove nstiuctions N view for d- i
'“:' ' )jst:ictfcomphinnqe. o jj 1
i) "‘:' ' 9. " In their Avrlicationg t cnplovecs of Indian f‘g i
' AL A - Accounts Repiet g, Lhose opidagg 'iarno,'iq i) g
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Mew Dellii, dated thie 29™ May, 2002,

' . QEEICEMEMORAIND UM
Subject: © Special Duty Allowance for civilian employces ol the Ccnlltzll
Government Sewving in the Siate and Union “Territories of Nowh
~ LEastern Reginn including Sikkim,
» T e

.—*-‘-—0——-—-—.-—---.----..-0--.- .........................

The undersigned is dir.cclc'd to tcl
E.IV dated 14,12.83 and 20.4.1987 read v
1.12.88, and OM No.1 L3 NV9S-E.IL(B) dt

¢r to this Depattment’s O No 20014/3/8).
vith OM N 20014716/86-L 1 V/IE 11 (13) cdnated

- 12.1.1996 on the subject mentioned abuve,

C2 Certain incentives were granted to Central Government ciiployees posted in .
- NIi region vide OM dt. 14.12.83. Special Duty Atlowance (SDA) is oue of the

inuentives granted 1o the Central Government emipluyces having “AN lndia Tean
Liability', The l'\_cccssnry clarificati

was issued vide OM (11,204 87,
‘ ' ST the members of

determined by

sler
on for detenmining the All Tndia Teansler Liability
laying down that the All tndia Transfer Linbitity of
any-scrvicd/cadre of incumbents of any post/group of posts has o he
applying the tests of recruitngnt zone,

whether recruitment 1o servicc/cadre/post has bicen mad

pramotion zoue ete, e |

' ¢ on AlTIRA Dasis and

! whether proingtion is also doric on the basis of an all India conunon seniority st fo X

| the servicd/cadre/post as a whole, A mere clayse in e appointment Tetier to the effect .
that the person concerncd is .l_i:_)b_l.ch_gg__l_)i:_l‘rQns_[;(:.cdqu)'_\lh.c_rc i Lndin, i ot nink e

, Wi eligible for the grant of Special Duty Alloweance T o

|

3. Some cmployces. working in NE region who were not ¢
Spucial Duty Allowance in accordance with the orders issued from time to tite
agitated the issue of payment of Special Duty Allowance tu them belyre CAT,

-~ Guwahati Bench and in certain cascs CAT uplield the prayer of employees - [he
Central Governmen( T

ligible for prant of

. y led appeals against CAT orders which have been decided by « 0
. S Supreme Court of India in favour of YOI, The Hon'ble Supreme Court in judgement .
'; delivered on 20,9 94 (in Civil Appeal No. 3251 of 1993 in the case of Uol and Ors )
i V/s Sh. S, Vijaya Kumar and Ors) have upheld the submissions of the Guvermment of ‘
! India that C.G. civilian Employces who have A\l India Tranaler Liability are entitled f
to the grant of Special Duty Allowance on betng posted 10 any station in the Noith
1 Enstern Region from outside the r_cgion_l_ani_fi_gg_c_jgl Duty /_\ll_o\_\'/_:.x_n_c.gig_u_lil nat he
. bayable merely because of a clause T ihe nypoinlmwmcr_(clminuq‘z_\_il:i_ﬁiig
. Lrans(ec Liability. ' =
\ .
4. " lna recenl appeal filed by Telecom Depariment (Civil Appeal No 7000 o 3
2001 - arising out of SLP No0.5455 of 1999), Supreme Court of India has ordered on Y
I 3.10.2001 that this'eppeal is covered by the judzement of this Cournt in the case of YOI
} & {rs. vs. S. Vijayakumar & Ors. reported as 1994 (Supp 3) SCC. 649 and fullowed A
’ ’ in 1he case of UOI & Ors vs. Exceutive Cilicers' Association

“Group ¢ 1995

-

—-
i
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~ | | ANREXURE 3
CENTRAﬁ ADMINISTRATIVE TRIBUﬁAL GUWAHATI BENCH.

. ' CIRCUIT COURT AT SHILLONG.
Original Application No.115 of 2002,

] #o

Date. of Order : This the 13th Day of November, 2002,

THE HON'BLE MR JUSTICE D.N.CHOWDHURY, VICE CHAIRMAN.

1. shri Lalthansanga Varte '
- Deputy. Director

- b ‘_j - wnoALL India Radio, Shillong.

2. Sri C.Lalbiaktluanga
.. Deputy Director :
All India Radio, Shillong.

3. Sri R.Giri
Asstt. Engineer '
AIR, Nongstoin, Shillong. ’

4. Md Naseer Rafique Dlengdoll
' Programme Executive
,All India Radio, Shillong. . « « Applicants.

"'By¢Advocates Mr.M.K.Choudhury, S.Sarma & U.K.Nair.
i = Versus -

1. Union of India

Represented by the Secretary

~to the Government of India

;\Ministry of Information & Broadcasting
AGCR Building, Indraprastha Estate

U\New Delhi.

[ .
Pl
Z’ITAE Secretary to the Government of India

Mlnlstry of Finance, North Block
New Delhl.

R

NSnome™ 3. The Director General

211 India Radio, Akashvani Bhawan
Parliament Street, New Delhi- 110 001l.

4. The Station Director

'All India Radio, Shillong. . . . Respondents.

P

. By Mr.B.C.Pathak, Addl.C.G.S.C.

e ORDER

CHOWDHURY J.(V.C.):

The issue relates to payment of Special Duty
for the ‘

\/-_—/’v/ Allowance (spA) and-the steps taken/ recovery of the same.

Contd./2
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. R — Admittedly, these applicants belong to

N.Elgegion are not eligible_ for SDA as has heen

g;ar;fied by the Hon'ble Apex Court in S.Vijayakumar and

‘chérs ~vs- Union of India & Othérs‘reported in (1994)

'Supp?B_SCC 649. The said decision was followed up hy a

number of cases by Apex Court as well as’ by the

~Tribunal. However, fact remains that these applicants

. . out for
. Were paid  SDA spread Along.’ As per the pleadings the

‘applicant Nos.l & 2 were paid SDA since 1986. The

applicant Nos.3 & 4 were paid SDA from ‘April, 1998.
After the decision of the Hon'ble Supreme Court and

after some circulars issued by the authorities the

authority took steps to correct the error and stopped

the';payment of SDA. The respondents authority also

;,A' iorsought - to. - recover of the amount already paid to the

‘fffapplicant Nos.l & 2 from April, 2000 and in case of

“’p‘apéa&cant Nos.3 & 4 from April, 2001 and recovered the

W

\

i amount from these applicants.

The action of the respondents in stopping the
: ”EglsbA'cahn;trbe héld to be illégal. The respondents acted
;}lawfully.in terms of the Hon'ble Supreme Court's order
vfas well as the Govg. of India instructions. But at the
;.samé time the action of the respondents in recoveriﬁg

" the amount from the applicants which was already paid to

had
them was seemingly arbitrary that/ caused hardship to

these applicants. Récovery of amount retrospectively is
not to be readily resorted, however even in numkex af

. number of decisions it has been indicated that the

Contd./2?
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recovery already made, is not to be refundegd and ény

pPayment made is not to be recovered.

3. I havelheard Mr.s.Sarma, learned counsel for

the applicants and  also Mr.B.C.Pathak, learned

Addl.C.G.S.C. In the set and circumstances of the case

‘I'hold the action of the respondents in recovering the

pra———

payment already paid to the applicants is unlawful and

—

e

accrodingly direct the respondents to refund the amount

to the applicants already recovered from them. .

n~3%ﬁQ\ - . The application is partly allowed. There shall,

«hﬁrever, be'no order as to costs.
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‘ the respondents beg to offer no commentse.
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IN THR CENTRAL ADMINISTRATIVE TRIBUNAL_

GUWAHATI BENCH 232 GUWAHATI

O.Ae NOo 40 OF 2003,

Dro T OKOTO Hatzgw

soene m}_i_canto
- Vg -

Union of India & Ors.

evscee Respondents .

- And -

In_the matter of ¢

Pritten statement submitted by

the respondent s‘.

The humble respondents beg to submit the para-wise

written statement as follows ¢-

That with regard to the statemeﬁt made in para 1,

0f the application the respondents beg to state that the appli-
cant is not eligible for the grant of SDA and the respondents :

l"have' rightly effected recovery from the pay of applicant- Reply
g'to Vthe subsetuent paras of this applica‘bion would reveal that

lthe respondents have acted within the ambit of the rules and

I
instructions on the subject mattere.

That with regard to para 2 & 3, of the application

7o /oD~ A
y.Inspector Gexeral, SSB

Govt. of India, MHA
Sector HQR. Gorakhpug

2
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| ’)’|. That with regard to the statement made in para 4.1 to

o
| 4¢3, of the application the respondents beg to state that admitted

? as per the records maintained by the respondents however anything

contrary to the records is denied.

4. That with regard to the statement made in para 4.4,

- of the application the respondents beg to state that the factual

pbsition regarding this para is as followys ¢~

The applicant has not been transferred from this Bn
; (erstwvhile GC SSB Dirang ) so far. Since 2 Coys each
of this Bn were deployed at Jammu and Birpur ( on
- Indo Nepal Border ) for I.S. Duties and border duties
respec{;ively ) the said SMO was detailed temporarily
to these two places, during the period mentioned by

the SMO in his applicatione.

5 That with regard to the statement made in para 4.5,

" of the application the respondents beg to state that the 4

i
t

' Govt. of India, Ministry of Finance Department of Expenditure
~ vide their O.M. No. 20014/2/83-R-1V dated 14.12.1983 allowed
“ Special Daty Allowance to Central Govemment Civilian Bmployees

' who have All Indis Transfer Iiebility based on the recommen-=

dation of a Committee set up by the Govt. of India. Based

on the decision, the respondents allowed Special Duty Allowence
én the analogy to the employees having All India Transfer

Liability to the applicant, including all other SSB employees

posted in NeE. Region.
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Copy of Ministry of Finance O.M. No. 20014/2/83~
E-IV, dated 14.12.1983 is attached herewith and

marked as Annexure =-A=~4 of the application.

! B. Based on the Hon'ble Supreme Court Judgement
dated 20.9.1994 ( InCivil Appeal No. 3251 of 1993 ) the Govern-~
4.n'1,ent of India, Ministry of Finance, Department of BExpenditure
| vide O«M. No. 11(3 ¥95-B.IT1(B ) dated 12.01.96 incorporated the

provision of above Judgement as under ¢

"Central Government Civilian Employees whe have
All India Trensfer Liability are entitled to the
grant of Specvial Duty Allowance, on being posted
t0 any station in the N+E. Region from the outside
the region and Special Duty Allowance would not be
‘payable merely because of the clause in the appoint-
ment order to All India Transfer Liability. The
Apeﬁc Court further added that the grant of this
allowence only t0 the officers transferred from
outside £x this region would not be violative of
" the provision contained in Article 14 of the Cons-

titutions as well as the eGual pay doctrine®.

Copy of the Judgement of the Hon'ble Supreme Court
g delivered on 20.0.1994 ( In Civil Appeal No. 3251
of 1993 )Union of India= Vs~ S. Vijay Kumer and
others, 1995 (I ) SLP 139(SC ) is enclosed as Annexure~

'A~-10' to the application.
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Turther, the Ministry of Finance decided that the

~amount already paid on account of Special Daty Allowance to

the ineligible persons on or before 20.9.94 will be waived off

and payments made after this date will be recovered .

Ce That the Govt. of India, Ministry of Pinance,

Eepartment of Bxpenditure vide their U.0. No. 11(3 Y85-8-11(R )

dated 75437 clarified that the employees who fulfill all the

condrblons of All Indiz Transfer I-iablllty and are posted from

‘, ou.ts:.de Ne.E. Region to N.E. Region, are entitled to Special Duty

‘Alloyance otherwise not.

Copy of Govt. of India, Ministry of Finance, Deptt.
of Expenditure U«0. No. 11(3 }/85-E-II(B ) dated 07.5.97

is enclosed herewith and marked as Annexure =-'p-1°.

D. That the Hon'ble Supreme Court in another judgement
on 25.10.96 in petition No. 794 of 1996 titled Sub ~Inspector
ésajdan Kr. Goswami and others -Vs- Union of India and others held
éthat "The judgement of this court would indicate that it did not
éma{ke any distinction between Group 'C' & 'D' and Group 'A' & 'B'
jOf,ficers. All are Government by the law under Artitcle 141w,

| copy Judgement of the Hon'ble Supreme Court is enclosed

herewith and marked as Annexure - 'R-II°’.

Moreover, as per the decision of the Hon'ble Guwahati Bench
of CAT dated 11.01.2001 in the case titled Shri Mathuresh Nath
an& 4 others =Vs~ Union of India and Others. Dr. T.P. Ha“bzaw.

SMO, ( the applicant ) is not eligible for SDA as applicable to
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€very one vwho has not been transferred to NeE+ Region

from outside.
Copy of the dated 11.01.2001 is enclosed

herewith and marked ag Annexure - R-III.

That keeping in view of the Judgement of
the Apex Court and decisions of the Ministry of Finance,
the petitioner is éneligible for the grant of Special
Duty AliOWance, therefore, the respondents has rightly

stopped payment of Special Daty Allowence to the petitioner.

6. That with regard to the statement made in para 4.6,
of the application the respondents beg to étate that an
amount of Rs. 50,715/~ has been recovered from the applicant

weeof. 20.10.94 t0 31.8.2000 vwhich was paid in excess to

the applicant. The recovery started from Sept. 2000 ang
| finished in May 2001. However out of this Rs. 6252/~ has
| been recovered in excess of the amount paid as SeDeA o The |

unit of the applicant has been asked to refund Rse 6252/~

recovered from the applicant in excess of the amount of
SDA actually paid to him. As regards refund of Rs. 44,463/-
recovered from the applicant as SDA and Rs. 46,322/~ to be

paid to him, as claimed by him, is concerned, refund/payment

| can not be done as the Government instruction dated 29 +5.+2000,

Copy enclosed as Annexure-11, to the application
states clearly that recoveriks glready made.need

not be refunded.
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Te That with regard to the statement made in para
4.7 & 4.8, of the application the respondenté beg to state
thaththe factual position regarding this sub para is as follows:

The applicant has annexed a copy of Ministry of
Pinance (Department of Expenditure ) Officel memo no. 11(5 97~
' B.II/B dated 29.5.02. copy enclosed as Annexure=-11 to this
‘application. As per para=6(i ) of this office memo, the amount
‘already paid on account of SDA to the ineligible persons not
Qualifying the criteria on or before 5.10.2001, which is the
date of judgement of.the supreme Court, will be waived. How~-
ever, recoveries, if any, already made need not be refunded,
but_a e Sub ] id para=-6, the amount paid

on account of SDA to in eligible persons after 05.10.2001

will be recovered. PFrom the above it is clear that recoveries

were already effected with respect to the applicant before
‘issuance of these orderse. 3Since the applicant is not entitled
to SDA, the said allowance can not be authorised to him and

as recovery was already effected, the same cannot be refunded

) t0 the applicante.

8. That with regard to the statement made in para 4.9,
of the application the respondents beg to state that in Light
of the foregoing submissions there is no merit in the case of

the applicant and the OA reduired to be dismiseed.

9. That with regard to the statement made in para
5.1 t0 5.6 of the application the respondents beg to state

that the factual position regarding these sub-paras has
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aiready been mentioned in the reply furmished to para 4 above

and the same is reiterated here for the sake of brevity .

9

the respondents beg to offer no comments.

1'00

That with regard to para ¢ & 7 of the application

That with regard to the statement made in para 8,

of the application the respondents beg to state fhat in light

of the foregoing submissions it is most respectfully submitted

that the instant OA be dismissed being devoid cf merit._

i
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I, Shri HaQ B¢ S1vEn DEV » Dresently
- working 28 D\ . Zyng - AW H U » being duly
| authorised and competent to sign this verification, do hereby
- solemnly affirm and state that the statements made .m para

are true to my knowledge and belief and those

- made in para being matter of records, are true to my
| ihformation derived therefrom and the rest are my humble
submission before this Hon'ble Tribunale. I have not suppressed
| any material fact.

And 1 sign this verification on this th day of
July, 2003 .

i
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