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30.4.2003 No written statement so far
filed by the respondents. Put up
again on 29.5.2203 for orders,

WVice=Chairman

mb

29,5.2003 Present ¢ The Hontble Mr. Justice D,
- N, Chowdhury, Vice-Chairman,

.The Hon'ble Mr. S.K. Hajra,
Member (A).
Put ub again on 27.6,2003
‘to enable the respondents to file
written statement, ' R

PR

Member Vice=Chairman

o mb |
27,6.,2003 = Heard learned counsel for the

parties, Br. M.C. Sarma, learned standing
counsel for the railways prays for time
for filing reply. Prayer is allowed,

List again on 1.8.2003 for orders.,

. N
N .

Vice=Chairman

mb
1,8,2003 On the prayer of Dr., M.C. Sarma,

" leamned counsel for the respondents
further three weeks time is allowed to
file written statement. No further time

" shall be granted in this regard. Put up
again on 20.§;3993 for fixing a date of

hearing.
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mb !

- 7Nember \ ' Vice<Ghairman
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0,A.31/2003 Present

20.8,2003

”""7

Present: The Hon'ble Mr.Justice D.N.
Chowdhury, Vice-=Chairman.,

The Hon'ble Mr.K.V.Prahaladan
Administrative Member.

None appears for the applicant. Dr.M.GC.

learned Standing counsel appearing
for the Railways has filed written statement

today, Office to accept the same.
List the case for hearing on 5.9.2003,

The applicant may file rejoinder, if any,

within two weeks from today.’

i1
1

—

Vice=~Chairman

Mr M<Chanda, learned counsel has

prayed for adjournment on behalf of Mr
Bipul Sarma, learned counsel for the

applicant.Prayer allowed.
List again on 27.10.03 for hearing.

DA 2D M/

Vice-Chairman

List the matter on 3.11.2003 for

. Sarma,
‘lcmeéw_
Member
bb
5.9.03
Member
Pg
27.10.2003
hearing.
mb
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Present: The Hcn'bde Mr.Justice B.

Panigrahi, Vice-=Chairman.
The Hon'ble ME. K. V.
_“prahladan, Member (A).
Heard learned counsel for the
parties. ‘Judgment delivered in open

" Court, kept in:separate sheets.

The applicatiocn succeeds in terms

- of the drder. Nc costs.
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A GLNTRAL ADMINISTRATIV? TRIBUNAL
PR GUWAHATI BENCH

e OuA./R¥K.No. 1Li:l 31 of 20032,

DATE OF DECISION 22.12.2003,.

0ﬁhpi;"Ngrayan.Ch‘Barman L[ ] ..‘O O " 6O H SOV O OE SO e .A...‘APPLICAI.WI‘(S) L]

K.Kalita & F.K:Sut. ....ADVOCATE FOR THE

Mr.Bipul Sarma, D. W P e as o0 e
APPLICANT(S)Y.

-VERSUS~-

Union of India & Others. RESPONDENT (S)

‘lo'.oooc...tcooo.o‘o.ootoéo.toool.loiooao.o.a._..‘..v.o

Dr.M.C.Sharma, Railway Standing Counsel. .......ADVOCATE FOR THE .

.....‘....00000000000...000000. LA AN 4

THE

85 |

RESPONDENT (S)

HON'BLE MRe JUSTICE B. PANIGRAHI, VICE CHAIRMAN,

HON'BLE MR. K.V.PRAHLADAN, ADMINISTRATIVE MEMBER.

udgment  ?

;//jhether Repotters of loc¢al papers may be allowed to see the
J i

To be referred to the Reéporter or not? P

Whether theif Lordships wish to see the falr copy of the
Judgment ? : C

Whether the judgment is to be circulated to the other Benches ?

Judgment delivered by Hoh'ble Membex  Vice-Chairman.
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BFENCH.

Original Application No. 31 of 2003.
Date of Order : This, the 22nd Day of December, 2003.

THE HON'BLE MR. JUSTICE B. PANIGRAHI, VICE CHAIRMAN.
THE HON'BLE MR. K.V.PRAHLADAN, ADMINISTRATIVE MEMBER.

Shri Narayan Ch. Barman

Ex~Gateman, Nalbari

Vill: Parakuchi

P.0O: Sandha

Dist: Nalbari (Assam). « + « « Applicant.

By Advocates Mr.Bipul Sarma, D.K.Kalita & H.K.Sut.
~ Versus -

l. Union of India
Through the General Manager
N.F.Railway, Maligaon
Guwahati-11.

2. Divisional Railway Manager
N.F.Railway, Alipurduar J.Division
P.0: Alipurduar Jn.

Dist: Jalpaiguri (West Bengal).

3. Sr.Divisional Railway Manager (Operation)
Alipurduar Jn. Division
P.O: Alipurduar Jn.
Dist: Jalpaiguri (West Bengal).

4. Divisional Railway Manager (Personnel)
Alipurduar Jn. Division
P.O: Alipurduar Jn.
Dist: Jalpaiguri *
West Bengal. <« + « .« . Respondents.

N

By Dr.M.C.Sharma, Railway Standing Counsel.

ORDER(ORAL)

PANTGRAHI, J.(V.C):

In this case the order of punishment imposed by

the disciplinary authority and also the punishment by the

appellate authority which has reduced the punishment from

dismissal to removal from service with two-third pensionary
benefits and also grant of two-third amount of gratuity have

been challenged. The skeletal picture of the present case is

as follows:~-

1. The applicant joined in service as a casual worker

sometimes in 1973. Subsequently his service was regularised

in the year 1978 and was appointed as Gateman in Nalbari on

Contd./2



and from 9.1.1978. He was continuing as a Gateman till an

unfortunate accident occured in the midnight of 23/24th
July, 2001 at Level Crossing resulting in the death of six
police constables and one civilian photographer. It is
claimed by the applicant that the said incident was after
all an accident without deliberate act of the delinquent
applicant. The Maruti Gypsy No.As 30/0928 belonging to Assam
Police came hurriedly in order to combat with the extremist
while they were on the way to the spot. But by the time the
police team reached near the Level Crossing Gate the same
was closea due to approach of Down Security Pilot engine.
The oocupants of Maruti Gypsy proceeded heedlessly despite
warning by the delinquent and they lifted the barrier to
make their entry forcibly into the railway track.
Unfortunately the Down Security Pilot engine collided with
the Maruti Gypsy resulting in tragic accident whereby all the
occupants of the Maruti Gypsybdied on the spot.

2. Immediately after the occurrence of such accident
the entire area was cordoned by the police and para-military
forces. The applicant claimed to have reported the matter to
- the Station Master, Nalbari and other authorities without
wasting any time. The applicant was allowed to-continue his
service at Alipurduar Jn. from 7.8.2001 to 22.1.2002. But
unfortunately an FIR was lodged accusing the applicant that
due to his dgliberate negligence the Maruti Gypsy met with
such horrendous accident resulting the déath of seven
people. On the basis of the said reporf Rangia GRPS Case
No.19/2001 u/s 279/304(A)/335/427 IPC read with Section 175
of the Indian Railways Act was registered against the
.delinquent and it is presently sub judice awaiting trial.
3. After initiation of such ©police —case, the
. delinquent was placed under suspension from 28.7.2001 and a
regular departmental proceeding under D.A.R. 1968 was
initiated. Article of charges vide Memo

Contd./3
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No.T2/AP/T/4/2001-2002 dated 17.10.2001 was issued against
the applicant. The delinquent applicant on receipt of the

( said article of charges submitted his defence statement and

order exonerating the delinquent from the aforesaid charges
and submitted his report to the disciplinary authority. The
disciplinary authority was, however, inclined to differ from
i the observations of the Enquiry Officer and passed an order
of dismissal against the delinqﬁent. Thé applicant
} thereafter preferred a statutory appeal before the appellate
Hauthoi‘ity, who was pleased to modify the dismissal order

| into an order of removal with sanctioning of two-third

| amount of pension conseguently also deducting one-third

amount of gratuity. Being aggrieved by the aforesaid
E'punishment the delinquent has therefore filed this case.

-ﬁ4. The respondents filed their written statement
!whereby they justified their order of removél with payment

| of two-third amount of pension ‘and also the payment of
| two-third amount of gratuity. According to fhem due to
Eirresponsible and negligent act of the applicant, the
haccident caused the death of seven lives of innocent‘persons

who were on duty. It has been stated that the Commissioner
lof Railway Safety has also observed that due to such

t

‘negligent act of the applicant, such unfortunate accident

had taken place. The appellate authority taking a

tcompassionate view has modified the punishment of dismissal

ipayment of two-third amount of pension and two-third amount
of gratuity.

5. Learned counsel appearing for the applicant Mr

after an elaborate enquiry the Enquiry Officer passed an

‘into an order of removal from service with the direction for

iBipul Sarma has Vehémently contended that in this case

.

N
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although the applicant was innocent, he was unnecessarily
victimised by the authority. The Enquiry Officer who
conducted an elaborate and exhaustive enquiry and exonerated
the applicant expressing his innocence.

6. From the facts sitgation it has so emerged that
despife the warning exercised by the applicant not to open
the gate which was closed then, the Maruti Gypsy forcibly
intruded which resulted in such tragic accident. Had they
observed the traffic rules by not crossing the gate which
was closed then, such accident could have been averted.
Therefore, the Enquiry Officer held the applicant innocent
which ought to have been accepted by the disciplinary
authority. The learned counsel for the applicant submitted
that the report of the disciplinary authority is perFe
illegal and does not stand to reasons. It is true that it is
open to the disciplinary authority to disagree with the
findings of the enquiry officer, but, then, it would have
been appropriate for him to offer a further opportunity of
hearing and provide sufficient chance to the applicant to
place his case. From the observation it has so transpired
that the disciplinary authority in a most drastic manner and
with closed mind imposed the punishment upon the delinquent
only because such accident cost the lives of seven persons
sitting in Maruti Gypsy.

7. Dr M.C.Sharma, learned Railway Standing counsel
for the respondents while supporting the respondents, has
submitted that although the opportunity was not given to the
applicant by the disciplinary authority but the order +* of
punishment was ratified in appeal filed by the applicant. In
the appeal the points raised by the applicant were taken
care of and accordingly order of dismissal was reduced into
an order of removal with sanction of two-third amount of
pension and proportionate one-third reduction of the

Contd./5
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proportionate one-third reduction of the gratuity. Dr.Sharma

has further contended that from the report of the
Commissioner of Railway Safety it is clear that the gate was
open, thereafter, such unfortunate accident had occured.

8. While hearing the submissions and counter
submissions advanced by the learned counsel for both the
parties and after going through the avernments made in the
application as well as in the written statement it is clear
that in the night of 23/24th July, 2001 the tragic incident
had taken place in which seven occupants of Maruti Gypsy had
to pay their lives. The question arises that the unfortunate
accident took place was' whether due to negligence of the
applicant or due to forcible entry of occupants in the
Maruti Gypsy. The applicant had taken a stand that he
forbade the occupants of Maruti Gypsy to enter into the
premises by opening the gate which the police personnels
failed to obey and made a forcible entry into the prohibited
~area by 1lifting the closed gate. It appears that the
‘applicant has been held guilty ‘for such accident only
- because it claimed the life of seven people without looking
:iﬁto the actual delinquency alleged to have been caused by
the applicant. The disciplinary authority in its penultimate
para of the impugned order dated 21.2.2002 has no doubt
expressed its view that the accident took place due to
failure of the applicant to close the gate and as a result
seven persons had been killed on account of collision
:between the Maruti Gypsy and Down Security pilot engine. The
Commissioner of Railways Safety has expressed his opinion

which is quoted herein below:-

" In inspected the site of
Non~-interlocked 'c! class Manned Level

Crossing gate No.SK-21l. The condition of

gate was unsatisfactory. Though TVUs of the
gate as per census taken during December

1996 was 71520 and gate was in the heart of
the city, however no gate lamps had been
provided for road users. Further, no lever
locking arrangement for 1lifting barriers

Qg%§ Contd./6
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were there. Even the manual arrangements
were not there and the same ha been

provided after the accident. No electricity
was there in the gate lodge. Full comlement
of equipments and Gate Working instructions
were not available in the gate. Further wall
clock was not a part of gate equipment and
therefore not provided. There were
encroachments on both sides of Level
crossing about 6 to 7m away from centre line
of the BG track. However 1lifting barriers
were found to be in working order."

Therefore, it cannot be ruled out that the gate was not

properly functioning. In this background, it is to be

decided as to whether the delinquent was responsible on

- account of his negligence or due to the faulty system of

the gate for which accident has occured.

9. It is not in dispute that the disciplinary
authority has differed with the Enquiry Officer's report
and had come to independent findings. Be it noted that the
Enquiry Officer held the applicant innocent and referred
the matter to the disciplinary authority to consider his
report. Had the disciplinary authority agreed with the
observations of the Enquiry Officer the matter would not
have come to this stage. It is true that he has right to
arrive at his own conclusion. In that background it is to
be considered whether the delinquent is further required to
be given a chance of hearing before punishment was actually
imposed against him. Mr.Bipur Sarma, learned counsel for
the applicant, in support of his submission, referred to a
judgment of the Hon'ble Supreme Court reported in (1998) 7
SCC 84 in the case of Puﬁﬁab National Bank and Others - vs
-Kunj Behari Misra. The Hon'ble Apex Court held in the

following manner:-

"17. These observations are clearly in tune
with the observations in Bimal Kumar Pandit
case quoted earlier and would be applicable

at the first stage itself. The aforesaid
passages clearly bring out the necessity of

the authority which is to finally record an
adverse finding to give a hearing to the

delinquent officer. If the enquiry officer
had iven an _adverse fldin%, as_.per
Karunakar case the first stage Tequired "an

opportunity to be given to the employee to
represent to the disciplinary authority,
~even when an earlier opportunity had been
granted to them by the enquiry officer. It

- Contd./7
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will stand to reason that when the finding
in favour of the delinquent officers is
proposed to ‘be overturned by the
‘disciplinary authority then no opportunity
should be granted. The first stage of the
enquiry is not completed till  the
disciplinary authority has recorded its
findings. The principles of natural
justice would demand that the authority
which proposes to decide against - the
delinquent officer must give him a
hearing. When the enquiring officer holds
the charges to be proved, then that report
has to be given to the delinquent officer
who can make ‘a representation before the
disciplinary authority takes  further
action which may be prejudicial to the
delinquent officer. When, 1like in the
present case, the enquiry report is in
favour of the delinquent officer but the
disciplinary authority proposes to differ
with such conclusions, then that authority
which is deciding against the delinquent
officer must give him an opportunity of
being heard for otherwise he would be
condemned unheard. In departmental
proceedings, what is of ultimate
importance is the finding of the
disciplinary authority."

From the rationale of the above judgment if it is examined

in the present case, it is lucidly clear that the applicant
was not .given a chance of hearing after the article of
charges was communicated and the report of the Commissioner.
of Railway Safety was put into use. Had the copy of the
report or atheast a portion, the. diéciplinary auﬁhority
wanted to rely upon, been supplied to the applicant, he
would not have suffered any prejudice. As a result, there
has been clear violation of natural justice. Considering the
applicant's case in that angle we find that the action of
the disciplinary authority does not satisfy the requirement
of law. The_'épplicant has not been provided with an

opportunity Ofihearing before the impugned action was taken
against the delihquent; As a result, the order of the
disciplinary.authority dated 21.2.2002 as weli as the order
passed by the appellate authOfity dated 11.4.2002 are set
aside and_quashed.'It is‘open to the disciplinary authority
either to éccep£ the report of the Enquiry Officer or to

initiate a denovo enquiry against the applicant in

v’

Contd./8
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accordance with law.

With the

succeeds. No costs.
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'IN THE CENTRAL.ADMINISTRATIVE TRIBUNAL :GUWAHATI BENCH

GUWAHATT

B.A, No, 3172003

Shri Narayén Chl BRarman

.s . Applicant,

-VSa-

Union of India & others

.o Respondents, ..

SYNOESIS OF CASE AND LIST OF DATES.

sl

. NO.

pDate .
{

particulars : Annexure

Page

NO.

1.

2.

21222002

15-3-2002

punishment of dis-
missal order issued
to theﬁapplicant
though the enduiry
was incomplete as

recorded by the

-Disciplinary Authority

The Disciplinary

Authority has arbi-

trarily concluded ?ox
'_detailal(See?ﬂi-)

Annexure '1)

Corrigendum issued I

by disciplinary.authof
rity stating inconclusive

in place ofA incomplete,

24

22

contd,..2.
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NO,

Date

Particulars

Annexure

Page

NO .

3.

8o

27/3/2002

11/4/2002

31/7/2001

12/10/01

2/11/2001

5/1/2002

21/1/03

Appeal of the applicant

Order passed by Appellate

authority in details

stating “charge sheet
revised” and substituted

the punishment from dis-

missal to rembva;
(relevant page 36)
Sugpensioﬂ order was
issued suspending the
petitioner,

Cﬁarge sheet was issued
:ap%n articles of

charges,

‘Enquiry officer J,L.
- Borgoyari was appointed, -

' Depértmental endu iry

proceeding started
Page No,54 Q.Nb;ﬁxxxzi
5(five) is to be noted.,

(Written statement of

defence submitted by the

applicant)
application for supply .
of Enquiry officer's

report,

I

II

II1

VI

Vil

VIII

25
34

37

38

41

42 to

59

60 -61

62

contd..e3. .
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S pate Particulars Annexure  Page
No , _ o
16, 11/4/2002 Disposal of apéeal by X . 63

DivisionaL‘Railway
| Mangger(o).
11,  22/7/2002 Disposal of mercy : .X 66
— petition by the
Divisional Railway
Maﬁager(O).
The basic .~ _.gquestion of law ﬁi{sFV?WQQE in the
instant case -oe - |

(a) whether a person can be dismissed by the Authority

iwithout,supplying the copy of enduiry réport or without

showing cause to explain pefore imposing any punishment 2
(b) | Whether'a person can be dismisséd_whilé'disgiplinary
authority came into conCluSion_ihat enquiry is incomplete
and enquiry was éuperficially conducted by the Enduiry
officer. On such consideration whether the Disciplinary
authority can impose punishment arbitrarily upon the
delinquent_pérson 2 |

(c) whether action of the respondent i.e. Appellate
authority is Justifled on decmdlng the appeal when charge-
sheet was rev1sed in the light of Commissioner of Railway
safety's enduiry repo:t WRER EREXEZE EREEX XEX XRXiER
without providing any opportunity to defend the del inquent
on the_revised charge sheet and wiﬁhout issuing any

notice on the revised charge sheet as detailed in the
order dated 11/4/2002 passed by Divisional Railway ;

contd,..eds
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Manager(Operation):sabstituting the punishment

from dismissal to removal 2

(d) Whether enquiry conducted by the Commissioner
of Railway safety can be taken into consideration in
deciding the issue of departmental proceeding wherein
in the aforesaid Commissioner of‘Railway Safety's

énquiry your applicant was not participated nor he

was asked to submit any defence or statement?

(e) Wwhether the Commissioner of Railway Saféty's

report can be read alongwith enquiry report wherein
oL _ )

both 1 complete and different proceeding in deciding =

the issue of the instant case, | -

FiieD BY - (%l é&ant\_
- Rovoudts |
= [2{Leel,
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In the Central Administrat

I
Gt

Tt ot

r
‘ .
€§:£&1?il§,fsd‘?>)¥%;7;?‘. wve Urivann) | \q
ve rCORER203

nad@raie
Guwahati Bench; Guwghati .q@t”"?a.uﬁa
Guwahati Bench }

(In epplication U/S 19 of the Administration Tribunal Act 1985)

at, 22/7/2002.

21
O.A. No, /2003 ¢
shri Narayan Ch, Barman
_ Union of India & ors, “
SYNOPSLS ~ [ 1¢T OFDATE S
, INDEX
31 T T |
No, ~Annexure Particulars page No.
1, I Copy of the order 21"‘24
__ at, 21/2/2002. 9 fryeal — 2%~ 3%
2, 11 Copy of the order ‘ D L —
, dt, 11/4/2002 ,(-34 3¢
3. - III copy of the suspension 23
- order dt. 28/7/2001
4, Iv Copy of charge sheet :
issued under Memorandum 28- 9%
No ,T2/AP/T/4/2001-2002 | -
dt, 17-10-01
5. \' Copy of the appointment 41
of Endquiry officer, dt, .
o 02/11/2001,
6. Vi Copy of the Enguiry "47- “"SC(
: proceeding, .
7o VII Copy of the written {0 - &
statement submitted by
the Defence counsel on -
behalf of the applicant, R
8. VIII Copy of letter dt.20/1/2003, - £2
9. IX Copy of the order dated _
, 11/4/2002, §3— 65
10. X Copy of letter dated




BEFQRE THE CENTRAL ADHINISTRAIIVE TRIBUNAL

AT GUWAHATI

Original Applicat

Shr

Ex,

Vill-parakuchi,

P,0. Sandha,

Dis

1,

ion No. 3\ /2003

~

i Narayan Ch, Barmman,

Gateman, Nalbari, .

t, Nalbari(Assam)
PN Applicant
“VS=

Union of India

fhrough the General Manager,

N.F.Railway,Maligaon,

Guwahati - 11,

Divisional Railway Mahager,

N.F,Railway,

Alipurduar Jn,Divisicon,

P.0, Alipurduar Jn,

Dist, Jalpaiguri(West Bengél)
Sr.Divisional Railway
Ménager(Operationl,
Alipurduar Jn,Division,

£.0, aAlipurduar Jn,

Dist. Jalpaiguri (West Bengal)
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4, Divisional Railway Manager
(Personnel) '
al ipurduar Jn,Division,

P,O0, Alipurduar Jn,

-

Dist, Jalpéiguri

West Bengal,

« «« Respondents, -

DETAILS IN APPLICATION, . . g\
1. - PARTICULASS OF ORDER AGAINST WHICH THE APPLICA~ g
' TION IS MADE, } .

The present application hés been made against
the arbitrary dismissal from service of the appl icant
By the respondent without furnishing the copy of the
Enquiry report vide order df. 21/2/2002 as well as
subsequent alteration of the‘punishment from dismissal,
to reméval.issued by the Divisionél Railway Manager
(operation), Alipurduér Jn.Div#Siqn,Q.F.hailway on
11/4/2002 whereby your applicant is removed from
service by the authority without supplying copy of
the enquiry repor£, . '

Copy of the impugned order

is enclosed herewith as

!

Annexure-I & II(at page1?r L)

- contd,..3.
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24 JURISDICTION OF THE TRIBUNAL,

The applicant declares that the subject
matter of the application is within the jurisdic-

tion of this Hon'ble Tribunal,

3. - LIMITATION,

The applicant further declares that the
application is filed within the limitation period
prescribed under section 21 of the Administrative

Tribunals Act, 1985,

4, FACTS OF THE CASE,

4.1 That the applicant is the citizen of India

and as such he is entitled to'all the rights and

- .

privileges as guaranteed under the Constitution of-

mndia;

4,2 | That your applicant joined in N,F.Railway
éervicé in the year 1973 as a Casual worker and.
subsequéntly he was regulariéed in the year 1978
and appointed as Gateman in Nalbari on 9/1/78,
That wﬁile he wés working as gateman in Nalbari
unfortunate accident that occﬁred in the midnight
of 24/7/200@ at Level Crossing gate wherein 7
people died: which ‘was purely an accident and the

cause of which could not be in any manner .. attri-

‘buted to him, The fact is that Maruti Gypsy No.

AS 30/0928 belonging to Assam Police came hurriedly
in order to combat with the extremist while they
were on the way to the spot as well as extremist

contd,..4.
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site despite found that the level crossing gate was
‘closed due to approach of Down Security pilot_engine and
the occupants of the Maturi Gypsy ignoring repeated
warning of the gateman lifted the barrier forcefully
in ordei to pass through the level crossing gate and
as a result of such forceful lifting of the barridr
of the bussy site devastating and tragic accident
took place whereiq all the Police men who were the
ocﬁupénts of the Maturi Gypsy died on the spot due to

emgine
~collision with the Down Security pilot/at the level

R s

crossing gate,

4,3 . That immediately after the occurrence the
' entire area was cordoned by the police and para-
millatary force and your spplicant left the place
and reported the matter fo the Statiém Master,
Nalbari and other.authorities and sub-equently
.your applicant was allowed to continue his service
a£ Alipurduar Jn, from 7/8/2001 to 22/1/2002. An
FIR was lodged at Rangiya GRPS stating interal is
that the accident took place due to negligent of
your applicant as well as the driver of the Down
Security piloﬁ which.registered as Rangiya GRPS
case No. 1972001 u/s 279/304 (&) /3357427 IPC read
with Section 175 of the I'ndian;Railways act and

the aforesaid case is pending for trial,

4.4 That subsedquently your applicant was placed
under suspension from 28/7/2001 and regular depart-.
mental proceeding under the D.A,R, 1969 proceeded

contdeeeed’



officer vide order dt, 02/11/2001 and accordingly

3

Koo om g ome

s

agéinst your applicadt by appointing an Enquiry

chgtge sheet vide Memorandum No.'TQ/AP/1/4/2001;
2002 dt. 17-10-01 was issued to the applicant

containing the charges etc,-

Copf-bf the suspension order
as well as éharge sheet along
wiﬁh éppoinﬁment of Enquiry |
- officer is enclosed herewith
as annexure-I1II, IV & V,
~ (atpage ?7F -4y ).
4,5 That the'depart@entél endu iry of the afore-
said charge sheet has been pfoceeded against your

applicant and Enquiry officer has conducted the

venQuiry and your applicant also took part in the

aforesaid enquiry alengwith his Defence Counsel at -
Bongaigaon. The Enduiry officer has recorded KBS
xexzxded proceedings in the manner of Juestionaries
and recorded all the statements,’evidences'in the
Enquiry proceeding. Charged officiai i.e, your
applicant also filed written statement of defence
in the aforesaid qnquity;, |
- Cépy of the Enquiry proceeding..
_along with written statement
submitted by the Defence cOunsél
on behalf of the applicant is -
enclosed herewith as Annexure- -

VI g viz. (fege- - 61)

contd,..®



‘agreed with the findings of the enquiry report and

4,6 That subsequently prior to the proceeding
of the departmental enduiry against your applicant
a general enquiry regarding the safety measure has

been conducted as per the .standing order of the

%
{
\
§
Yi?
Railway to*make an overall assessment and the \ESB
enquiry hasfbegn conddctéd by'one Mr, R,P,Agarwal, ES
Commissioner of Railway Safety, South Central Circle,
Secunderabad and he has submltted his enquiry report :i\
regarding safety to the Railway authority on 4/10/2001 §§
For the sake of brevity of safety report is not :f

enclosed with the’petltion and your applicant reserved

the right to rely the same as and when redquired,

4,7 That your applicant begs to state that
EnQuiry officer :after completion of enquiry has
submitted the enquiry report to the Disciplinafy A
authority and the Disciplinary éuthority on
consiaeration ana‘on'peruaal of the report dis-

}

arbitrarily imposed punishment of dismissal to the

applicant holding interalia the view as follows:-

"I habe caéefuily considered all the
~-facts of the case,I have also care-
.fully read the report of CRS, _
relevant rules SR.16,03/04 regarding
exchange of private No.,SR.16.,02/(a) .
SR 16,03/11 and also the relevant -
statameqt given on page No,208,207
pertinent question No.12,13 & 14 on
page -No.207.4.M,16,After scrutiny
~all the statement made above, 1
- have come to the conclusionsg-

contdeeee? .
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s

(é)Enquiry done by TI/Sri J.L.
~-Bargayari is incomplete and
also has not taken full facts
as detailed in CRS enduiry
into the accident,

(b) The enquiry is superficial .
-and has been conducted in nona-
detailed manner descounting
the important evidence of
police constable(SN-215),

(c)This is a serious case of
-negligence as a result of

which 7(seven) persons loss
their life and sustain
grievous injuries,

(d)after the incidence record of
private no. and also four
pages of L.C, register
pertaining to train movement
were deliberately distorted
by the Gateman or any other
staff conniving with him,

I1,therefore, reject the DAR

" enquiry conducted by Sri J.L.Bargayari N

(incidentally he has also been impli-
cated in the above case and issued
with SF~11) for the. reason cited
above, - ' ’

After a careful consideration
of all the facts of the case I have

‘coﬁe to the conslusion that the

above accident took place due to
failure of Gateman to close the
gate, resulting in loss of life and

contd... 08'



and therefore, impose punish
ment of dismissal from service.

- The above punishment is in
keeping with Rly. Board ’
Gaigellne and norms,%

Sd/-s, C Kumar, 21-2-02 ti?
Signature & desmgnatlon of the \sg

‘Disciplinary Authority

4.8 ‘ ~That your appllcant begs to state that before
imposing the aforesaid punishment your app;icant has
requested to furnish a copy of the enquiry report
which has been denied by the disciplmnary authorlty and
inspite of his repeated requests the authority did not
pass 6ut the copy of the endquiry report to the ebpli_
-cant, Even’YOur applicant on last occasion i,e. on
Rileoc s 20/1/2003 has requested to furnish a copy of -
the enduiry report to Assistant Operations Managexr/
N.F.Railway/Al ipurduar Jn.division, Alipurduar Jn,
who is the disciplinary authoriﬁy but the authority
‘refqeed to furnish copy marking in the applicetion'
as "Regretted," . .

| | Copy of the aforesaid applicatiod

- made by the app;icaht is enclosed
herewith as‘Annexare-VIII(at
page ‘L ).

4,9 ' That your applicant sﬁbsequently ﬁade an
appeal before the authority on 27/3/2002 against the
punlshment order dta 21/2/2002 passed by the disc1plinary

Contdo-- . 09
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authority. The said appeél has been made to the Sr,
Divis ional Operations Manager, tﬁe appeliéte authority
at alipurduar Jn, The appellate authority on considera-
tion of his appeal has passed'detailed order wherein
the appellate authority has recorded that the appeal
is not acceptable to him and it was also recorded
that the charge speet was revised in the light of
Commissioner of Railway Safety's repprt but the
appellate authority considering the family aspect of
substituted

the delingquent ~and / ° ° the punishment from
dismissal to removal from service holding the view
of compassionate ground. |

Copy of the aforesaid order dated

11/4/2002 is enclosed'herewith as

annexure-IX(at page (}-L¢ ).

4,10 That your appl icant has made a mgrcy
appeal to the Divisional Railway Manager/N,F.Rallway,
alipurduar Jn, Division to review the punishment
passed by the D.R.M/Alipurduar Jn,Divn. on 11/04/02
and the Divisional Railway Manager (0),N.F.Railway,
while disposing thé mExXXHy marcy appeal on 22/7/2002
has categorically stated as followss= |

%I have considered the M@rcy
-appeal of the employee very
sympathetically. A small
percentage chancé of the
policemen lifting the level
crossing barrier and rush
to the place of firing
: ‘contd,..l®
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(acute emergency) between

'ULFA extremists and police
personnel cannot be ruled
out.

In view of the above
reasons the punishment of
dismissal is reduced to
removal with maximum pen~
sonary + gratuity benefits
as admissible undér rules,®

A copy of the aforesaid letter

eost e hg s

dated 22/7/2002 lissued by the
Divisional Railway Manager is
enclosed herewith as Annexure-
X(at page (¥ ),
4,11 That your applicant begs to state that he-
came to know from the aforesaid facts and circums-
tances of the case that he was nbt found guilty
by the Enguiry offiéer but the authority Xewizwed
ke puxishmexnt refused to furﬁish copy of the
Enquiry report egonducted Py Mr. J.L.Bargayari who
was appointed as Enquiry_officer under D,A.R Rules
under which the service of your aﬁplicaﬁt is covered;
Moreso the Disciplinary authority has not categorically
stated any ground for not éccepting the Enguiry
officers report nor any denovo pioceeding was don,
ducted againét your applicant, Moieover it is
pertinent from the récords of the appellate autho;ity

that while considering the appeal of the appl icant

contd,...l9
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£he Divisional Railway Manager(Operatibns) has.

~ categorically stated in his report that the charge

sheet was revised in the light of"Commissioner of

of the employee " and considéring the aforesaid
aspect the appellate authority i.e. Divisional Rly.

Manager (Operations) has reviewed the edtlier punish-

ment dated, 21/2/2002 to the extent of removal with

a view to allow 2/3rd of pension admissible to the

Railway Safety's-enquiry and not on the representa- \ﬁés

appl icant, More so it is evident from the record that
while your”applicant made a marcy appeal to the
Divisional Railwéy Manager(Operations) to review the
punishment of removal wherein the Divisional Railway
Manager (Operations) in his letter dt. 22/7/2002 had

categorically stated as follows;-

I have considered the Marcg

~ appeal of the employee very
sympathetically. A small
percentage chance of the
policemen lifting the level
crossing barrier and rush to
the place of firing (acute
emergency) between ULFA
extremists and police personnel
cannot be ruled out,"

4,12 That your applicant begs to state that the
authority failed to furnish copy of the enduiry report
nor the authority has considered the endquiry report

in order to victimise your applicant solely relies upon
the report submitted by the Commissioner of Railway
safety which was general endquiry report wherein your

.Contd....ll_/ /



applicant did not participate, Hence action of
the respondent removing the applmcant from service

is illegal and bad in law,

5. GROUND FOR RELIEF WITH LEGAL PROVISIONS,

5.1 For that actxsn of the respondent is solely
illegal, arbitrary and VLOlation of principle of
natural justice as well as fundamental rights of

the applicant,

5,2  For that the applicant has right to get

~ copy of the Enduiry report conducted under the

Departmenhal éppeal Rules, 1966 by the Endmiry

of ficer wherg'your appl icant has participated

énd non;supplying of the aforeéaid Copy of the
Enqﬁiry report is against the provision &% of law
laid down by the Apex Cohrt in catena of judicial
décision and pronouncement and refusal to Eurnish

the same to the applicant with remarks “regretted"-

is against the established procedure and law

followed by the department, -

| 5.3 For that regarding the reaéons for non-

acceptance of Enduiry report by the Disciplinary
authority as well as remarks passed thereon by kke
issuiﬁg impugned dismissal order dt, 21/2/2002 is
illegal and bad in law,

5.4  For that the Disciplinary authority while

passing the impugned order on 21/2/2002 has

contd, . .13
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categorically stated that the erduiry conducted by
the Enduiry officer is.incomplete and also stated

that Enquiry officer has not taken full fact as

<

detailed by the Commissioner of Railway Safety's

W%me @%a

o

enquiry report for the accident,

5.5 For that the Disciplinary authority while
issuing ﬁhe impugned dismissal order has committed
manifest érfgr of law and by-passed the provision
cogtained in DAR Rules, 1966, The Discplinary autho-
rity has:considered the Commissioner of Railway
safety's report than the DAR Enquiry report con.
ducted_by the Enquity xnpu;* officer against the
applicant, It is stated that the Commissioner of'
Safety's report iS‘nmi reievant to the aspect Rf '
Departmental proceeding as because the Commissioner

of Railway safety has made the overall assessment

'in respect of safety measure and other relevant

features in order to make strengthened the safety

procedure followed by the Railway. In the afore-

said endquiry your applicant was not asked to

explain his position nor he was participated,

Commisgsioner of Rallway Safety's endquiry is differ-

ent from the DAR enquiry conducted undér DAR rules

followed by the respondent, Hence the impugned
dismissal order is illegal, perverse amd none

application of mind by the Disciplinary auathority

contd,..14
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which is liable to be set aside and Quashed.
5.6 For that the Appellate authority while con.
sidering the appeal of the applicant has recorded
detailed reaéons wherein it was also stated that the
Appellate adthority that the charge sheet was revised
in the light of Commissioner of Railway safety's enquiry
whereas no revised charge sheet which was alleged to

have been received by the applicant, The application of

of your applicant was not considered and no reaschable

opportunity was afforded to defend his case on the basis
of aforesaid revised charge»éheet’which was recorded

in reviewing of the punishment imposed uponcthe appli;
cant, Hence the impugned penalty of removal order passed
by the appellate authority is also bad in law and liable
to be set aside on the count of non-providing of rea-
sonable opportunity of violation of Principle of
Natural'Jﬁstice. '

5.7 For that the respondent while considering

the mgrcy petition dated 11/7/2002 filed by the
applicant against the xmwizes re&iewed punishment of
removal the authority ‘while disposing of the afore-
said marcy appeal on 22/7/2002 has recorded that
lifting of level crossing barrier forcefully by

the Police personnel cannct be ruled out which

substantiate that the applicant was not at all

contd,, .15
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gail ty of the offence, Therefore, the impugned
punishment of removal is nothing but the victimisa-

]

tion of the applicant in order to save the skin of

4
\
S
s
othér superior officers of the.depa:tmené. \§§5'
. _ - .
5.8 ' For that it is submitted that level crossing és
bérrier which was managed by the Railway authority :g\\
prior to the accident was not at all proper étruc-
tured with proper edquipment as well as facilities ég
and upto the.mark which required to be maintained :t
_for the Railway safety and'manaéed by the Railway
Safety unit and concerned officérs which has been
reflected in the Commissioner of Railway Safety's
report ke and the respondent in order to save

© victimised
their skin has 2LRREBB& /your applicant by suomoto
revision of charge sheet and imposed the punishment
upon the appbicaht without affording any reasonable
Opbostunity which-is 1itself against the law follo&ed

by the department,

5.9  For that it has been conclusively held by the -
Enquiry officer who conducted the departmental enquiry

: your applicant was not found guilty in respect of

, discernible

inc1dent which can be easily é - from the

factual matrig of the case as well as relevant

record, statement, letter iséued by the concerning
authority.- It is nothing but just to victimise your

appl icant, |

conNtd, ... 16



whimsical manner without going through the Enquiry

.and capricious manner without following the dueA

%
\
5,10 ';For that the respondent has acted in §§
report as they have come into conclusion to dismiss ,ki\
your applicant oh thevbasis of Commissioner of ' xsﬁs”
Railway Séfety's report wh iqh ;s not all the é
Enquiry report about the incident'and they have §§\§.
disowned the creditability of the Enqu iry xEpsxk

officer as well as Enquiry report which is evident ig
from thevimphgned dismissal order as well as reviewed ':t
dismissal order issued by the authority siﬁultaneously.l
Hence the dismissal/rémoval order passed by the
authority is.illegal, bad in law and liable to be

set aside, | |

5,11  For that the order of removal passed by

the authority‘bn Reviewing the punishment of dis- .
missal is total violatioh of principle of Na£ural

justice and the same has been passed in whimsical

procedure of law and non-supplying of ehQuiry

. report to the applicant also a total violation of

principle of Natural justice, Hence the impugned

reﬁoval‘ordér_is liablé.to be set aside and guashed,

5.1é  For that in any view of the matter the
action of respondent is not sustainable. in eye of

law,
contd.., .17



* the time of hearing of this instant application,
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The applicant craves the leave to this

Hon'ble Tribunal to advance further grounds at

6. DETAILS OF REMEDIBES EXAHAUSTED,

The applicant declares that there is no
other alternative and efficacious remedy of the
appl icant except invoking the jurisdiction of the

%pn'ble.Tribunal under section 19 of the Adnis- '

el o /@5’7/%4” e

trative Tribunal Act, 1985,

7. - MATTERS NOT PREVIQUSLY FILED OR PENDING

BEFORE_ANY OTHER COURT,

The applicant further declares that he has
not filed any application, writ petition or any
suit in respect of the subject matter, of the
instant appiication Hefore angg other court,}
authority nor any such appliéation, writ,petitiong

suit is pending before any of the authority.

8., RELIEFS SOUGHT FOR:

.-Under the facts and circumstances stated
above the applicant most respectfully prays that
.your Lordship may be pleased to admit this petition
and direct the fespondent'ma %ive the following

rel ief;-

8.1 The Hon'ble Tribunal may be .pleased to

direct that the applicant is entitled to get

contd, ..18
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reinstatement in service as he was not found guilty by
the Enduiry officer and respondent authority has suomoto
reV1sed the charge sheet violating the Princmples of
Natural Justlceégzun31cal act contrary to the law cone
sidering the report of Commissioner of Railway safety
against the applicant without providing anyIOpportunity
wherein he was not participated,
B8e2 That the impugned~dismissgl ;rder as well as
removal order passed by the authority is bad in law as
the same has been issued in a capriciousvmanner and
without application of mind and while passing the same
the authority consriéred certain irrelevant factors
while issuing the hnpugned revaal-order. Hence the
lmpagned order is liable to be set aside, |

8.3 That the impugned dismissal/removal order is
liable to be set aside and Juashed for the reasons that
the decision of dismissal and subsequent removal order

is illogical and suffered from procedural impropriety
thch is easily discernible and transparent from peru-
sing of relevant document such as appeal etc, considered
by .the authority, Hence your applicant is entitled for

reinstatement in service with all service benefits,

| 8.4 That the impugned dismissal/removal order

has passed in whimsical manner without following due
procedures which is bad in law and liable to be'set.
aside and quashed, .

8.5 - That the impugned dismissal/reﬁaval order has
been issued in utter violation of Principles of Natural
Justice as the applicant waé not given reasonable
opportunity and féir hearing for fair trial,

contd, ..19.
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8.6 ~ For that the impugned dismissal/removal order
is liable to be set aside on the count that in
rejecting the marcy appeal the authority conclﬁsively
held that liﬁting of level crossing barrier by the

Police forcefully cannot be ruled out,

87 : be that.the impugned dismissal/removal
order is}liable to‘be set aside on the count of
Principlesibf Natural justice as well as non-
providihg of ;eésonable opportunity to the applicant

~ for faii'hearing as well as'for'non-sppplying the

Yo

N
S
N
B
4>? -

Enguiry report xzxEix@ conducted by the Enquiry Officer.

8.8 That to paSs'any other order or orders as
deem £it and proper by this Hon'ble Tribunal on
~perusing the factual ﬁatrix ofrthe case as'staﬁed
above alongwith all other qervige benefits had the

applicant been in service,

9. INTERIM ORDER PRAYED FOR,
pending decision of this application’ the
applicant seeks to issue of the following interim

orders-

That the Hon'ble Tribunal may be pleased

to set aside and quash the order of dis-

missal/removai order passed on 11/4/2002

o by the respondent and also allow the
‘applicant to.continué his service
| along with all service benefits
had he beeh in the service and

contd,. .20
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pass such ény other order or orders as this

Hon'ble Tribunal may deem f£it and proper,

APPLICATION IS FILED THROUGH

ADVOCATE,

. PARTICULARS OF THE I.P,O.

1) L.ro. Y. 3 74 éoS’}rzf.
ii)bate | : \-g,[OZ}Q/W_B

iii)Payable at ; IPO issued from Guwahati

~ and péyable at Guwahati. |

LIST OF ENCLOSURES:

as stated above,

contd, .. Verification,
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VERIFICATTION,

I, Shri Narayan Chandra Barman, son of
WA;”/M ”{'V% Do wany aged about 4 & years at
present rediging at parakuchi, P.0. Sandha, Dist,
Nelbari(Assam) do>hereby solemnly affirm and verify
that the;statéments made in paragraphs L"!’k*‘q’/tf‘z/ q\z,., ((7?,
\lbﬁkﬂ} g} are true to my knowledge; those made in
paragraphs l/14¢5tr€,qk%ﬁP%H‘m, are true to my
informatidn derieved from records and the rests are
my humble submission beforé ﬁhis Hontble Tribunal,
I am duiy authorised to swear this verification, o
and I sign this verification on this o th

day of February, 2003 at Guwahati.

SIGNATURE
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Nort_heast Frontier Railway
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N.F.G. 174/M

Notice of imposition of penalties under items (I). (i) & (iii) of Rule 1707 (1) and items )

and (i) of Rule 1707 (2) RI

(Ref : SR-9 under Rule 1716-R)
No. T2/AP/T/4/2002-2002

Dated : 21.02.2002 i
" From: DRM(OYN. F. Riy/APDJ

To,

Shri Narayan Chandra Barman, Gateman/NLV ' \
Now at Sr.DOM's Office/APDJ '

i .
* ! %
) . Ty . 'y ) PN .

, - “—. . . . : 3

. With . reference to. your explanation - to the charge - sheet No.
“~ T2/AP/T/4/2001-2002 dated 04.09.2001 you are hereby informed that your explanation is
not considered satisfactory and that the AOM(C)/APDJ has passed the following orders :

—_ . thave carefully considered all the facts of the case. I have also carefully read the report ¢ |
"\ of CRS, relevant rules SR 16.03/4 regarding exchange of private na., SR 16.02/(a) SR
16.03/11 and also the relevant statement given on page no. 208, 207, pertinent question

no. 12, 13 & 14 on page no. 207, Q;No. 16. After scrutiny all the statement made above |
have come to the conclusions - .'* ! '

(a) Enquiry done by"TI/Sri J. L. Bargayari is incomplete and /élso has not taken full facts
- as detailed in CRS enquiry in to the accident. o . \

s T .I 'Y 3
(b) The enquiry is-.superficial and has i been conducted in non-detailed manner
descounting the important evidence of police constable (SN - 215}

(c) This is a serious case of negligence as a result of which 7 (seven) persons loss their
-tlife and sustain;grievous injuries. ' : ‘
i

(d) After the incidénce record of private no. and al$o four pages of L.C. register pertaining

to train movement were deliberately distoneg by the Gateman or any other staft
N conniving with him, , : phe Do

. L . | therefore reject the DAR enq'qir'y\ conducted by Sri -J. L. Bargayari
T o (irfcident,\ally he has also been implicated in the above case and issued with SF-11) for the
reason sited above. : . : | .

|
After a careful consideration of all the facts of the case | havé come to the
onclusion that the above accident took place due to failure of Gateman to close the gate,
_/Aflesulting in loss of life and therefore impose punishment of dismissal f”rom service. The
‘ bove punishient is in keeping with Rly. Board Guidelines and normies.

Ararndihe
TN el
Q. G \(U\W !
Signature & Designation of the

! | Disciplinary Authority = .. ;

¢

N. 8 : Please see instructions on the next page. -

Copy : E.T/Cadre, E.T/Bill, SS/NLV for information & necessary action please.

< ;”‘PT o 21/4) 2002

" ‘ X
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(The portion must be signed and retu.rned_5 to the office of issue.)
Acknowledgement
;
| hereby acknowledgement receipt of your " Notice No.
_ dated __
the charge sheet No. dated .
. e ‘ |
Dated : 3 ~ Signature of Thumb Impression
Station : Designation

« When the notice is signed by an authority other than the Disciplinary
quote the authority passing the order. '

«* Here quote the acceptance of rejection of explanation and the penalt

INSTRUCTIONS ~ /
An appeal against those orders lies 10 S DOM
passing the orders.

next immediate superior 1o the Authority

{

authority hete

y imposed,

AFDJ-
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Office of the )

Divl Rly Manager (Optns.) ‘ }
. * Alipurduar Junction '

s Mo T2IAPITIA2001-7002 | o Date - '&_-03-2002 .
B : !
r Shn MNL.C.Barman, | ' .
' Ce Gateman/Mathan, o . .

. Villane: Parakuchi, , b

L i+ Sandha
(st Nalbari ( Assam) .
}
Sub - NIP. |
Ref - T2/AP/T/4/2001-2002 dated 21-02-2002.
B ~. " in Ihe above referred order the few typographical errors have crept in.
. Please read - |

| C e - - }
' a) Date 04-09-2001 in line No.2 as 17-1G-2001, . )
, f,} o b) In tem ‘&’ of conclusion in line Mo. 9 reaa ‘inconclusive’ in place of incomplete.

. : : ) . ,

o The above does ot change the pasic nature of or/der. Vo : E

]

% ; v
Vi - — : -
| - Signature and designation L

K of Disciplinary Authority .
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To,

/

Lo . . .
ZLA. 700 in the interest o Justice.

‘

—

\ \

£ he Crossing s Lheer oLl Gt was UGS G e
g)rc&u;hiuHW' Gl Ehe Lo Beonn ity fhiot itodra o
: N\

. v ) » ) A
cons Chont Rivown Lo Phe o ppant s on the e TR

..'3\"i'(:”'ll'l|)t(:!-'j Lo Grost the LU, Gate oy 1ot vy

: Qe che L bartie A urual o was
Barrior on B eide. ne Lart ier . A7 ual

¢

\&gﬁﬁ' ANy i seven L ivesss. . .

wou o the Jollowing two Fines by way. ot an appeil

Kined  consideoralion and 1oy P e el O e

[ Pl Sit. 1 lwaa onoduty Crom Ad ot e, 0l

2d“/.7000\\L0 'o.uu hire. of 2a.041 .70 AL the 1 LG,

e et e o e ettt

,;A WA s I
N -~

K The Senior Uilvisional Operations Han@er,
p . P . : | _
l 1he appellate Authority - | . | . i
{ . - Lo | ‘1
; N.F. Railway, ﬁlﬂpurduar Junction. s ‘
R 4 | P : ' i
Sl s appeal  against  the ‘imposition of punichment  of
| dismissal from service vide Notice HO .
V2/AR/ Va4 2002-2002 ULAITED  21.2. 2002 by the AOHM
) (C)/APDLI.
'W' T ’
' ~N

Witin 1 eber ence to the ol ject oL ONE At f

Sinod Harayain Chairdr oo Garman, Gatemantl v, bheas to lay  bevare

1ot WO

oy chiot (R

auianbiing b order ot the denGipihary authea pty gaeaed e

tadt e, fat

j

arcind midniant, A raruti Gypny no. PV Gl it wan agept Gadh
ina  ithe L.C. Gate and Adviheuain 16 ought To Praves nLojepeed
(W8 (S ETRE T

At Lo AN

vaenreesy 0 ey

ditting  the

ot et Ly

1

0 ther as Al ‘ SeK i o angemnn pnd o L
: honsed el thera was A fao not Tocking AN

TRTRER iy ls M

?\ ""] l\/ - 4.‘.“ IH-‘-"‘I” (AR ‘,’,I‘l' UNTEN ‘l|.'4|:1l ¢ "l 11“' |
Ly - . - ‘ . : . I ., Al W |]l'AiI IR AN Pl
\-’\:( ‘[")”" |' (I [NE] o (l(...\’t.\"'-\.;‘ L"“’ l‘llk) {1l RN FEEIA l.’ 1t J(.
« Sentd kb .

N



—246 -

2 fhat Sir. since 1 was the uateman on  duty, a

charge-sheet, vide notice No. rz/n9/|/4/2001—2002 dated

3 -
¢ - s s e - ! - .

a~09-2001 was i1ssued under the provision of Rule %2 of the
13 .. A e Lo " 3 S
'é ‘Rly. Servants (Uiscipline & Appeal Rule 1@@8) by the AL,

\

N, Rly, nlipueduaﬁ Jdn. in nhe\shid charae-sheet, three
' ] t

charges were framed against me respecttully state that in

the zaid charges were vaque factuatly in accurate, and were

aimed at making me a scapegoat.

i

' o copy of  the charge-sheet as atoresaild dt.

C4.9.7001 is annexed hereto and marked as.Annexure-l.

¢

the appelliant was not in & poa(tion CO pre-

. 5. Ihat
: ! i +
LI " . "o
#; pare his doefence statements LO controvert  the alleaed
o charges as they were vague, unciear, not precise and in
,;_ -

accurate. /Therefore, he sought certain claritications  from

he AOH, MoF . Rly, Alipurduar Jn with regard Lo the vaguers

v ._gzm%h_. s

the charges and further requested for the copies of

' ness of
Ve ’.‘,. ' l . '

i . . ! 3 > 1 - . N
NI the  documents on the bacis of which ghes arcicie of charyges
i N N
: | N ) . _ _ , . |
i had been framed aqgainst him, vide his representatioh dtd.
M 12,77 . 2001.

i ’
. i
B . ¢ copy of the caid representation dated 12.7.2001
H . \ ; i
‘ i annéxed hereto-and marked as ‘Annexure-2. : |
g "‘A 1 , ' : (:
 § \ | . L
' ipt of the aforesaid representation ©

4. That on .rece
N.F. RLY, Alipurduar Jn and upon being saciafred

-

Lhe O,

+ /4
§
”% chat.  the article of chargas wet e in-contunvnutiun o1 t ey,
% . . . N ey ‘ e
i ‘ pmovi%ionﬁ. of D&A Rules and were inaceurate cancel led the
i ( e ' 1.9 . 2001 ¢ 1S5 tresh Charge sheet
charge sheet dated 4.%.2001 and issued a 5!
‘i‘ ) gt o boy ey —22€700°7 i . . -1U.AU\)J.
X NO . 12/ 1[4 ) 200172002 dated 17 .
3 . j
F<
. 4
! (




. i copy ot  the aforesaid representation dated

A.9.2001L 1s annexed hereto and marked  as Anhexure-3.

o
S. That: . ag aqainTt' the cﬂurge  sheet Ho .
\
_ | X !
10. 20u1 the appellant submxtred
t- l

his statement of detence before the AUk, NoF. Rly, Alipur-

‘: . l//ﬁP/l/d;/ou~1uuz .dated l/

duar Jn, on 28.10.2001 wherein he specifically denied the

charges bronght: against him and stated thatt he wished to be

— ‘

RO S . : : \ ' :

heardc), 1n person. Moreover, in hin statement. of datence clatiod -
28.10.2000,  he reques ted for  and procuctions ot detence

: witnesses and relevant documeutaJ 1t was further intormed by

. -~ ' - . . - |
i the appellant that he has nominated Sri P.K. Mitra fetdd.

¥ ] T1/Safety/NP0d  to  act as hiz detence counsel® during the
. . . L
coursa of the enquiry procecdings.

{

1 copy of such statement of defence dt. 28.10.7001

{. .
| is annexed hereto and marked as Annexure-4.

-

:

\

\ .
6. That thereafter on $.12.2001, pyejiminavy {heqriug

' of DAR dluquiry was conducted. the appellant while deuying

N the dlqued charges, prayed for pxoductlon ot the, documents.,

i
P . l
0 1iat of which was given vide his statement of defence dated
Y . !
] [N

f‘ 28 .1.0.2001 and fqrther
E { .
4 es named in his defence S aLemonr dt. 28.10.2001L  whom he

285,

Pequested for summoning the witpwss—

g} desired to examine‘cQ prove his innocence. Ihe appeilant

Led there?fter in @

{; submits that the proceeding was conducLec

Sk

even thouah the report of the CRS, and

hasty mannher and
. copies of the proceedings of the day & hearing were supplied

..-'. . BYRYR 1 . t;

to  him the same were not complete for which the appellan
| ) i i : : ceat prejudices
while preparing hig explanation had to face great prejud

\

5

o e e e s P



!
4 -
b ! ,
‘ and hindrances.
ﬁ; o n copy of each of the report or the CRS and tho
(e proceedings of hearing are annexed hereto and marked: as
. . , : Co
}e : v v - -
1 Annexures-$ and 6. o - N
i : g : P
- | L
o ) ) Y \ -
; . . G e s ‘ . :‘. . ' . { '
g4 7. | fhat ™ thereafter vide Notice HNo.. 12/70R/1/a;/2002~
. 2007 DATED 21.2.2002F the DRM{O)/N.k. Riy./apog informed the
I . .

M ' .
; dppulL&nL that his explanation to the charge sheer Né.

l/i}\'/l//l//l)u] 2002 dated 4.0%2.2001) hdf; “0‘ beon  conaidered

TS
‘k satisfdctory and therefore punisbment  of d}smloqal from
© ' : ! !
'; sarvice was jmpozed upon the appellant.
o 1
%
/. ' focopy of the saild nocice or imposiﬁiéns penalties
i o .
i dbd. 21.%2.2007 is annexed hereto and marked as Annexure=7 .
L B ,
l;{:;
ff &. that the appelliant states that the AOF, N.F.  Rly,
4 s . . ; A ‘ . |
Aalipurduar  Jn. on - -being satistfied | that rthe article o

|
charaes contained in the Notice HMo. 12/aR/1/a/2001-2002

-

-

dabed 4. ?‘/Qul wvne in contadventxon of Lhe provisions-'or
. \ )
Uda Rules, had were also not 1n contormity with the fgctua]

jatit1x of the cas.e LdHCGlled the LhalQP cheet dated 4.9.4001

and issued a fresh Charge sheet NO. V2/AR/T1/4/2001-2002
ll . §

dated 17.10.2001. In view of the aforesaid, 1t defies, all
V

i

logic ag to how the AOM, N.F . Rlyf‘nliburdnur AN couaidnggd

the éppellant‘s &pldndrxon t.o the Hotice | MO .
12/8P/1/4/2001-2002 dated 4.9.2001 when the same was never

abpellant and as such 1t is ,appafent and

submitted by the

avident that the order passed by the poM, HLOR.O RIY, Alipur-

' i . 16 s o Gervice  upon
’ duar Jn. posing punishment of dismissal from service |

.S i a; and  AD
the appellant is passed withoul any, ba«xs whatsoever an
~y ang capricious manner. \he said order sut-

a most arbicrat




1

1>

fers  form the vice of total non-application of mind and as

. 7
i such the order dated 21.2.2002 is bad in the eye of law and
. . the same is liable to-be set aside and quashed. _
i L ' ) . i : i .
‘ ' ) R S S O L
T . SRR N R HE N PR R I
i | R Y 3 Lok
2R g that the appellant states that 'the order dated
RN T
i - sy e e o w | . .| .S R ! .
:% 21.2.200% ‘hdg been'passed*w;téout giving' him reasonaﬁle
*W opportunity of making representation and as such the order
i : ! - ~
i doo o o py PN s ' . - - . - .
i : dated 21.2.2002 has been passed 1n violation of the princi-
i . . . g | |
?é ples of natural justice.
l‘f \\ i . B 5_ l \
is . \ ’ i : ‘ ! 1
b wey - L ST . . :
ﬁ» 10. . That 1t 13 stated that the 'questions  and the
i ' ,"'I t ' ! . I . [ l ’ : : -
statements that have been purportedly relied upon by the
L A o
! AOM, N.F. Rly. Alipurduar Jn. in coming to | the conclusion
b . . * ! . 3 : '
4 _ that the accident took place due to the tailure of the Gate-

{
wan ' to  cloce the L.C. Gate have nol been supplied  to  the

l

appellant so as to enable him to submit his reply in defence

i /
Ti and such ac&ion Is contrary to ;he;most tundamental  princl-
ﬁ’ p&eé ot law and therefo;e the impugned order dated 21.2.2007
& ij‘ss liab"le\’fq be i!;.t_erfm‘ledl' with audi iset .3{;ide. and guashed.
i \ v ! " .
P “S N - ; 0 ‘ ; L
i>» 2. . That the -appeliant étaqés.that an engquiry 1s @t
T i S
_« legal b%oceeding in whfchl?actg are tound, on the basis  of
Ji thch Lkabillny or accauntabilﬁtylof n.perzon iE jUdgeg. :y
;Q‘ ¢ONnote£;vact$; @f seeking tru%ﬁ, ?nfofmg;ipn. or ’kwobledge~“
ﬂ{‘ hbéut é&mﬂthiég.,‘ln'the insta%t éage,'it is noted byi thg
< ,aom; N.F; Riy}'ﬁlipurdddr Jn . that’the.eﬁduiry conducted by
“the Traffic Inspéctbr 5ri J.bl. Bar?ayari WS incomp]@c% and
&, naféo further stated that the inquiry wa§ conducted’ superfi"
ﬂ i ‘eially and n6n~detajled manner. in view of such obaervatéon

is . = che it as .not
of the disciplinary . authority that the enquiry was
| . i ’ i Y A The course
?cémp]@ta and not conducted 1n a detaiied wdnncp, {2 e » S€

Ve
1 | o v ‘
NV

N 9

Y

[

A .

e o———t Ak
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1 '

|

' ' : , : l
n for the disciplinéry apchorify was to ha

of action ope Qe a
t

1

. ) . .-'~v_- ) :
De-novo enquiry. But in steJd‘of 601ng that| the disciplinary

“authority has whimsically pagsed'the order of imposition of

the major punishment of dismissal ot

service. Such action defies all canons of |

establishad by law and as such the impugned order

21 .7.2002 is.liable to be interfered with and set aside

and
quashed.
12, “ihat the  applicant  staves that b s settled
N\

- t . . B . . - M
praivciples of law with regard to service jurisprudence rhat

. . N, . .
whien there is disagreement between the inguiry otficer ared

the disciplinary authority and the onquiry/ officer has

\

exonerated the charged employee, the disciplinagy author ity

12 not only bound to furnish a copy. ot the report, bt

Alno

intorm the employee about the tentative conclusion about hi=

guilt and give reasonable opportunity to the charged empldy4

RPN - - . ! : C e .
e to tile bhizs reply in defence. NOow, upon falling to

~

adhere o such procedure, the notice jot dismissing the

~~> , . L Ok .

charged emphgyee from service is liable to be set asxpe. n
N\ “« o

the instant case, the AOM, N.F¢. Rly., Alipurduar dn. having

differed from the findings of the enquiry otficer, he ouaht

to havf issued a notice informing the appeliant about the

. N - by -~
reasons. of his not agreeinyg to the findinus of the nquiry

. \
Officer, but 'it wis not done, and such action rezulned in

depriviing the appellant the opportunity of removing the
misgivings ot the Disciplinary Authorities, but the appel-
lant was not afforded the same. |

| i chat as per ~ovizions
135 That the appellant submits that as per  QIrovizion
\)w -

a ) he, it Discipii-
of the Railway servants (D&AY Rule, 1968, 1f the ULiscy

‘ ; < ina major  punish-
e . C R PPN tor i mpdt»l“&l MajJjor I
nary authority is of the opinion ‘

(&

the appellant from
aw and procedure -

dated'



- %)~

/ -
ent, 1t shall give a further opportim ity Lo the Rl lway
£ . Sarvant in the form of “show cause notice  mentioning there-

in the penalty proposed to be imposed with the divecrion Lo

T b

‘é . make representatiBﬁWif thé ﬁéilway Sefvant Qénté to make."
h , | ' i

' Further, | the autho#xty shall, also fuan1sh to the Rallway
1@; : be:vant “a copyof thelrepert of the enéﬁlfy ;nd the fi;dings
%:1 - of the Visciplinary éuthorxty on each charge. If the emqunly
;é : has been held by ah;auéhority other than phe Disciplinary
%. _ggphority, brief reasons of the autbority fbr'its disagree-
fl ~ '

ment, it any, with the findings of the lnqufring au;hority

i

should alzo be furnished. Ihe atoresaid procedure has been

e e

2. ? 2002 issued by AU, Mo Rly‘, Alipucduar dn. s devoid

of ar TOc{uud reasons and as such the same is iiable 'to be

|

B R T D o S
St -3 B i

¥ N A

g set aside and quashed. : ‘ -

: |

in :

b |

i ) |

?E 15 : That 'the appellant states that the AUGM, N.R. Rly..

:.‘-'. Ll | . 3 ' ! LT - A -

gﬁ ﬁlipurduar Jn. tailed to take note Lhe recommendation of

\,:\; A N N : b [ ‘ v | | ““-‘ . .

“, S . '\ . . e e

i C A ay: Gatert 5 : N Crrelae/sacan

% Lummls IOHPI Of»Hdl;wdy Satety, Houth Centeal /

i::‘ M 3 o . . . TR \ - .

g derabad in c:urm(:‘.ci: ion with the accident on 24 .1 . 2004 and

}’ 480 RSP IHAN 3 ! ‘

: C . PRI : catisfacto
more particularly the observation of the unMuL1sgq(t ry
condition of the level crungng gate and as cuych the alleuar
20 211G -he , . ‘

Capt anto e AR
pion of ne 1wl tgence ater Lmtwl to the appel lant ot 1»
S B ] |
i mod . dgated 7).
. . I o euch Aa Lmpuagnod of . dated
. fiable anc 2% csuch the ;_l g . k

i .
i

) interfer Leh.
liable to be interfered with.

VI SV

it totally given a go bye by the AOH, 'N.F. Rly, Alipurduar Jn.
_ e causing grave injustice to the appellant aﬁd as  such  the

: ’ ' .

E% impugned order <dated 21.%.700% isliable to be interteraed.

: . i \ ’ ' .

4, with.

& ‘

) S .

0 ! | . |

} A4d. fhat the appellant submits that the ovrder dated

£

>



—22 -

i

Lé, that the appellant states that in the URS  report

< Y e ’
1n para 1.2.3%, the aforQSdld Hac s/hus beeu h)ghlthted thh
il

' ;s-l

[ !
TIN 5 !
fU|1h@n ubuervatlon,tndt”cpe}fqiects, ettlcxonc10¢ have bean
N S O LR B 4 B i Lo P
i i‘] 1&'“ W l l ! o
made good after the accxdent prior to his lnoPPCt]OH.
E :1‘- “ i {‘ . : . | |
! . “; l ’ { . : !
(W that  with regard tkiﬁthe ohse%vati(nlcnade by the

. | . o .
AOM, N.F. Rly., Alipurduar Jdn. in respect of the private na

and the four pages of L.C. register pertaining to train
; : ' . l

movement., the appellant st%cs that the AOM, N.F. Rly.,
S I, :

aripurduar. Jn. failed Lo jcons sider the évidences on records

i i
' : Pl ‘l
. - 18 . .

at: would have been contrary to the one! he has arrived at e
1. , | . . j : l “y .

=k

as  such the 1mpuqn9d OldPl ddLed 21 %
|

|
i

' wx‘ 't :
and the statement of Lhe wnLne see in this reward. Had he
‘ | "g\‘; : C
inspected the records, tho gonclusxon lei u%d have arvived
o
!
2

7302 %s liable to bLa
] -

i
ol aslde and quaﬁhed. E o 4 §
- o * 'lli ’,‘ ! -,-,?i'é [N "r‘
e LN i N !
| N } :,v.w«q; :
. X ! i ,‘, S.-,‘ L ' : ! '
/ 1 '
1. “that Cthe appellnnt subme' 1ét Lhe penalcy that
|
hag been 1mposed on the app%llant 1s totaily
. i | . ;

disproportionate . to the misconduct, %fg?ny and the same s
i : | \ .

N ' i . . ,
unduly hnr&b and rurtherﬁviTlacive of Article ' 14 ff t b
\ R o

Constitution of India and as asuch the order dated 21.2.2002

? : ! li
is liable to be interfered with. J“ : '
19. i That the dppellant deLes thaL thLlP have beent;?o:
) ~ \ i

. R \ ‘ ‘ X X
evidenges '“Howxng that he lb 1)dble 1:0« yhg unfostu@ate

[ . - \ . i ~ B i
accident and thorerjru the 1Tposxt10n‘0t the punishment 1S

) e ¢ V- 'q-r. .l(J

not justifiable and the same 1S llabie to be MLF aside an

v‘ 1
gquashed. . |

i
S | ‘ , 4
. | ] Ll . -y

fhat it 1s submitted thatalﬂ any view of b

0. j

‘e Jiable to be
r ddLPd 21 2. ?uU/ ic liable to b

iR
|

matter the impugned orde

!
-aet aside and quashéd. {

3
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Pives.,

1 B
s view of the premises atoresaid,

)
'

i : RS
the appellant prays that Yo Honmur;‘nhy
)

{

_ _ \
be pleased to set aside the Notlice, No.

TZ/RW/ﬂ/Q/ZUOZ*ZOOZ dated 21.2.2002 and

further be pleased to pasg an order Of
i

. 1

reinstakement in service forthwith and/or
pass cuch further or other order(s) as
vyour Honour may deem fit and proper in

the faqts and circumstances of the case.

[}
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'
‘4 ! e
[

1

!

i

1
!
i
1
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Mg~ T,

N.F.Railway ;
- ' . - Office of the .
Divl.Railway Manager (Optns.) -
' Alipurduar Junction

No. T2/AP/T/4/2001-2002 . Date- 11-04-200

Manager, Alipurduar Junction, the Appellate Authority, has passed the following orders :-
. - - B P . .

undergone the appeal of charged official Shri N.C.Barman, Gateman/NLV, the following
conclusion have been drawn — i ' ‘ '

To, .--

Shri N.C.Barman, S : .
Ex-Gateman/Nalbari, o ii 7 b
Village — Parakuchi, L - ¥

P.O. - Sandha, . '
Dist — Nasbari (Assam). o S . Lo

N}w*ﬁ)}xz/ﬂ/mez

/ o . )

[

i

|
|
}l | .- ) . . :

by, : . : ‘
Sub -  Appeal dated 27-03-2002 against Notice of Imposition of Punishment. -
Ref:-  Major Memorandum No. T2/AP/T/4/2001-2002 dated 04-09-2001:& NIP. o
© No. T2/APIT/4/2001-2002 dated 21-02-2002 issued to Shri N.C.Barman,
Gateman/NLV. : o o

I

Please note that on your subject mentioned appeal,’ Sr.Divisional Operations

. | . - . .
\“,l have carefully considered all the facts relating to the case. Having carefully

1) As per CRS's enquiry, while Shri N.C.Barman was on duty from 22-00 hrs. of 23-07-

. 2001 to 06-00 hrs. of 24-07-2001 at Tfc. L.C.Gate No. SK-21 near NLV station, a
Maruti Gypsy (No. AS-30-0928) colli&ed with Security Engir'{e and as many as seven
lives were lost. Shri Barman was held primary responsjple fori violating the it
provisions of Station Working Rules / Gate Working Instructions, General Rules and ,
Subsidiary Rules as per para 8.2.1 to CRS’s enquiry on page No. 22. The relevant |
extracts of Rules violated were given in Annexure — 1l of CRS's enquiry which reads - !

, 1 o o
S.R. 16.03/4 (i) : Exchange of Private No. betvylaen Station Master and Gateman :-

l
y o .

(a) Private Number shall be exchanged'between the Station Masters and | *
Gatemen at all non-interlocked Traffic and Engineering Level Crossing Gates .~
provided with telephonic communication so-as to ensure that the §tation ' '

~— Master and Gateman have duly communicated and received the instruction / i
~ ini’ofmation about the 'moveml'ent of the;tréins;and other shupt movements _!
across the level crossing . For this purpose, the Station Master on duty, |
before granting Line Clear for a train or before permitting a train to start from ¥
his station or before any shunt movements necessitating closure of the level §
crossing gate(s) shall inform the Gateman on duty about the number and . ;If
-' description of the approaching / outgoing trains or brief particulars in case of {
I ~ shunt movements with expected time to pass over the Level Crossing. The ‘ \
" Station Master shall give a Private Number in confirmation of the instruction '

. linformation communicated to the Gateman and the Gateman shall' as-an H

'

assurance of having closed and locked 'the gate for safe passage of trains I
give a Private Nimber to the Station Master. | . }

f
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The number-and description of trains / brief particufaré of shunt movements )

necessitating closure of the Level Crossing Gate and ‘Private Number
exchanged thereof, shall be recorded in a register to be maintained for this
purpose both at the station and level crossing gate lodge. ‘

2) To establish the responsibility further and giving opportunity to charged official as per

canons of natural justice, a DAR enquiry was ordered for which Shri J.L.Bargayari,
TIUBNGN was nominated as Enquiry Officer. The enquiry came to conclusion that

. location of Traffic ‘C' class manned interlocked L.C.Gate SK-21 of NLV station and

the local arrangements made by the NLV station staff to avoid closure of L.C.Gate
for a fonger period were in violation of instructions contained in S.R. 16.3/4 (iii). The
deficiencies of the Gate pointed out in the CRS’s enquiry were made good later on
after the accident. '

The enquiry further held that evidences of two Police Constables of 4 APBN
Qraveling on back side of the Gypsy in seeing the Gate in open condition could not
be considered as true. Further, enquiry also concluded that negligence of Shri
N.C.Barman cannot be proved for want of evidence as people are generally not
coming out due to harassment by Security Agency and based on the above reasons
the enquiry came to the conclusion that the Gateman Shri Barman cannot be held
directly responsible for violation of S.R. 16.3/4 (iii) due to non provision of lever
locking system or manual locking system of L.C. Gate. However, enquiry held Shri
Barman responsible for violating the Railway Service ( Conduct ) Rules 3.1.(i), (i) &
. (iii) for tearing off concerned pages of Gate Lodge Register and Private No. sheets.

The Disciplinary Authority after considering issued his speaking ordefs as per SN

219, over-turned the enquiry findings for being inconclusive and not taking into of full

facts as detailed in CRS’s enquiry. Also the records ‘of Private Number and four
pages of L.C.Gate Lodge Register being torn off by the Gateman were also held
against him and a punishment of dismissal from servicé as required by Railway

Board Guidelines circulated under No. 99/Safety(A&R)6/1 dated 23-04-99 was |

imposed. After receipt of this Notice of Imposition of Punishment issued vide No.

T2/AP/TI4/2001-2002 dated 21-02-2002, an appeal dated 27-03-2002, rece_ived on.

01-04-2002, ‘was submitted by Shri Barman to‘Sr.DOM. ¥

in 'this appeal the parawise statement was made against imposition of pqnish:ment by
AOM(C)/APDJ (Disciplinary Authority) as placed on SN-226.

Para 1 of the appeal says that the occupants of the Maruti Gypsy- No. AS-30-0928 '

_ attempted to cross the L.C.Gate by forcibly lifting the barrier on BG side. He says,

~ pawier as usual was not propefly, housed .and there was also no locking
arrangeéments. to secure the boom. This fact as brought out in the enquiry by Shrt
J.L.Bargdyari, TI/BNGN (EO) cannot be asc.ertamed“for want of evudénce being night
time and therefore, untenable. C ‘

! . . .
g'n para 2, the appeal says the charges framed against him were vague, fa_ctua?ly
jncorrect and were aimed at making me’ a .scapegoat. This argument is also
ntenable as in CRS's enquiry a total of 5 persons | departments were held

'8.2.1,8.2.2and 8.2.3 are as under -
[} . \
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8.1, Primary — Shri N.C.Barman, Gateman/NLV,
8.2.2.  Secondary - None, |

8.2.3. ° Blameworthy - '

- ()  Shri Basanta Kumar Barman, ASM/NLV, \ -
: ', L

(i)  Shri Alisher Ansari, SM/NLV, 3 |
(i)  Shri Janaklal Bargayari, THRNY now TI/BNGN,

Therefore, seeing that he was made scapegoat was :not correct. Further, the '

Charge Sheet was accurate as the viotation of Rules and 'also the lapses on the part
of employee were clearly identified and brought out. '

7 The Charge Sheet was revised in the light of CRS's enquiry and not on the
representation of the employee.

. i In the para 6 of his appeal, the employee submits that enquiry proceedjngs ware

! \_:{' conducted in hasty manner and copies of the proceedings and CRS's éor’c were ..
! 7; supplied to him and the same were not complete. For this, the employee had to face
' { "é\ hindrance in preparation of his explanation. This argument is not acceptable as this
i could have been brought out at the time of enquiry itself and there was no haste in

the enquiry as is evident from the time taken to complete it and Shri Barman was
given full freedom to bring out any fact which he deemed fit.

“\ In para 9 the appeliant states that the order was passed without giving reasonable
'opportunity to make representation is incorrect as due opportunity was given to him

at the time of enquiry to bring out any fact having bearing on the case.

In para 18 the appellant submits that the penalty has been imposed on the total
disproportionate is also untenable as this was a case of gross misconduct resulting
in loss of lives affecting Railway image and endangering the safety and also as per
guidelines issued by Railway Board (Ministry of Railwaés) circulated under No.
99/Safety (A&R)/6/1 dated 23-04-99. No new fact or evidencg has been brought out
in this appeal having bearing on the whole case.

| |

However, as the delinquent employee's family is totallyr'depgndent on him and to
reduce the hardship on them, | decide to impose the penalty of removal from service

. ~as a result of this appeal with compassionate 'allowance at two-third of pension
i admissible to the employee Shri N.C.Barman. . .

This order is without any prejudice and review ¢an be applied for as pe,fr prescribed
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 STANDAKD FbHM NUil G. 174.A

(

e Standard form of o order o\f suspensmn
~ (Ryle 8(I) of RS (I & 4)" ‘Ryle 1258

v TR/AP/T[4/001-2002. N\ bate3l-03-Joof

) ‘ ame of Administrati on N« £, Rl\/ Place _APDT
{

URD.C-R

1\/ w ereas a disclplmary procedmg against Shri

C' maxl _Dzsignation ‘;, #g %g%q
Name and designation of the Rly. Servent) 15 contémp en ngo
{ L, Whereas a. case abainst Sh 1§m: de 73 ahm/umm f —

Designation_ér M .a_in respect of wm:.n-d offence is . <

undézx investigation, inqulry’trj.d- B R |
: g i

v Now, therefore. the unders igned(the authority compe sent to -‘

place the Rly. Servent ?nder susrension in terms of Scheduics I, II

and LIII appended ? S{DeA) Rules 1968 an authority menticned in

5 proviso to Rule (L) of RS (D, 2) Rule 1968 i. exerc se ‘0 the

power conferred by rule 4 prov1sc 1to rule (£1) gf RS D & &) Ruleé

19 -8, hereby . places the said »hr }rt M—Q—Qahm-n
!

Under suspension with effect from 23 1737 2001
Lt is fur theréd ordered trat dumng,the period of thls .
' order shall remain in- force, them aid. Shrlﬁspt ‘ ‘

——, S sh< ~1 not leave: the head qua ’{,er = «1
without obta.ming the prior permiz ‘:101’] of 'ehe competent auvhoritye” v

§ ' ' . ' \ o= - '(“'.;
1 L . (Signatu“e) e )ZM*;{"ZL/L -

Ls

o7 : 1. R ﬂ
} - : i N ) ! . (Name) S e eifogetitils ralane Y!sw_\_u‘
I | N DeSlgﬂaoiDﬂ of the suspendlg'g autm'r&&&tmu

Designahon@td( N Claa Thro- o

Orders rpgarding subsistance al1ovence admi.sraible to during the P
period will be issued separately ' _. L, " , T o

O/ OS[ET [eadna JAPDT, g A e

_ ‘-n,",".." f(‘."‘

Og/gaf/ﬂ"'// L 2 '\r information "and neeessa I‘y ac'i.io‘q."
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(Rule v of the Riy.Servents ibiscipline & eppeal Rule 1968)

No,_J2/AR[T/4/2001- 2002 /Ea?ef S 1000
Place <7 issue # Alipurduar Junction, Dly.Administration = ;
N: F.RATLVAY.

STANDAED FORH OF CHANGE SHERT

MENOZAAD UM

!

P The undersigned proposes to hold an inguiTy against Shri__
N C: _I%o\x maYe, QQ)QMWZQ_ILVunder “ule ¥ of the Rly.Servants

(Uiscinline £ Appeal) Rules, 1948. The substance of the imputations of ‘
misconduct of misbehaviour -in respect:ol which the inquiry is proposed
‘po be 1eld is set out in the_enclosed statement of Articles of charge
(inmexure~1}. A statement of the imputation 0% misconduct or misbehave
isur i1 support of each: article of charge is cnclosed{Amexure-IL}.
4 1ist of documents by which and-a list of witnesses by whom the
articles of charges proposed to be sustained are also enclosed :
>d in the lis

'

vangesure~IIT & IV) « "Purther; copies'of documents men tioned
of documents as per Amnexure=III are eacloseds |

Fo | Shri N_; C'Q)QY man .l .. is hereby informed that if
he so desires, he can inspect and ‘take extracts,from the documents
mentioned in the enclosed 1ist of dotcuments (Annex»IIL) at any vime
Gueine office hours within i0(ten) days of receiph of this memorandums.

. 0
For this purposse he should contact Sr.DOM/APDT 's office immediately on.

receipt of this memorandume .. " G el D L A
Se snrl N C'@O\‘dww “oe e ig further informed that
he na:, 17 .-he s> desires, tade the assistance of any other railvay
servant an of<icial of Railway Trade Union (vwho satisfied the
requirenient of Rule 9(i2) of the Rly. Servants (Discipline & Appealg
Rules, 1568 and Note-I and./o:g Wote-2 there under as the case may Dbe
fop iuspectind the documents and assisting him in presenting his case
befor.* {he Inquiring Authority in the event o i an Oral inquiry being
held. Jor this purpose, he should nominate.one or more persons or
order z. preference. Boforée nominating the assistin

¢ railway servanbtis
or T iray Trade Union Ofriuvialys) Shri AN: €. oy, Should obtai
an' uneerbaking from the aominee(s) that he {(they) 1ls/are willing to
assiot him durivng the di scipiinary. proceedingse The undertaking shoulc
also woptain ‘the particulars of other casels), 1if . any, in which the
nomincers) has already undertaken:to assist. and “Fhe.under taking should
be furnj.[shed to the undersigned aloug vith the nominatj_cn-

de Shri + C: MOV i's Hereby directcd %]
submit fo the wiorsigned & written statenent of his de’f‘enc% wi th
10 ten) days of receipt of this I.iemolrar}dwn, i;;tl;e docj,s no Eec%lllre
to inspect and documents For the preparation oi Nl éeée”?cf’ ;n_c .
within 10iten) days after completion \..'i inspection of dowunents 1.: e

desiras to inspect documents ané also &=
“a) Ty stahe whether he wished W be beard in person and
¥ . ’ Il

'\b).' iy furnish the names 14 24dressen of i’he Wi thnessy 1. aly
h: wishes W call in stppdTt of his defence.
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A G )% o R S is informed that an
e ingquiry will be held only in Tespect of those articles of chavges are
I npt admitteds He should, therefore, ypecifically admit or/denv each
b - article .of chargese :

fg” o o N e C. ,P.‘)c-o( ™
. 6o o« Sari. .o oo ... ks further informed that
[ 11 he does not STBMLT Wis vritfed Etatemetif of defence within the
) period specified in para.? or does not gppear in person before the
| inquiring Authority or therwise ‘ails or refuses to complywith ‘the
i provisions of Rule 9 0% the Railway Servants (Discipline ‘G Appeal)

Rules, 1968, or ’phe_order.s/directj;ons issued in pursuance of the said
rule,; the Inquiring Authority may hold ifhe inguiry ex-parte.

7.7 The -attention of Shri‘ :° . is .-
invited to Rule 70 of the Railiiay Services Conduct) Hules, [H56 “wmder
which no Rellway Servant shall bring or abttempt to bring any palitical
aT other influence to bear upon:any {Superior. authority to further

nis interests in respect of matters pertaining to his service under
the Government if.iaiy representation is received ob' this behalf from
ano ther person in respect.o” any Maiter gt gibinio those proceedings,
it will be presumed that Shri b o . W/ ... 1s avare of
such a’ reprfésentatidr'l and ;th it it-has been ‘made at his instance and
action. will be. taken:against hip 'for vid la_tidnl},o £ Rule~20 of the

Railvay Services' (Conduct) Riles-1986 . "% oLl

8. " The receipt of this memoTandum.pay be asknowledged.
| S N AT AT R

#0610 5 ' O

7. (Signature)
Name & Designation of competent’
" Authority A\

e atatial o -

—ae

To " NTI\&)O\YMW, GOJQ’M“/NLV? wm‘ﬁuﬂ?‘rzw g e’
F S e, 408

Shfi.,.‘_.-.m‘.\,;.-:;% towe ! o e e P . L & MR .4
b . . | - . . » . * @ Z(.ﬁ\,; ‘5\3“1“ \.‘ ": "“;"
Through_. Ao w_ok I Doftﬂg‘.'lﬁ’d"‘i‘%/& 23 W RaliverAligurdise s,

T sem noew s end o ueae o o

Place 3 ,’s.iipurduér ang,t_;gn‘f Ll

Shri A% {name:ond dgsige of the
Iending autbority) for information. = S |

‘strike out whichever. is not appligablee t _
To be deleted if coples are given/not given with the
memorandurt a5 the case may bei o R o
Name of the authoritys \'his would imply that whenover a cac@ is
referred to the disciplinary authority.by the mves‘gigatp.r_lfraed
anthority or any suthority who are in the custody -a».ﬂth.e ,d;l' e
documents ar who would be arranging for inspection of the ::mcgm nis.
to enable that authority being mentioned in thf: draft memoym Wwie -
. yhere the President is the disciplinary apthority. . .
% be Tetained wherever Presgdent oT the Rlye.Board is the c.>mpeteni |
| %gt%grigiﬁed whéreévér app licable, see 'Ru}e'-jés (tg) t%i 1?33.“331)«3‘)@ ..
—  Hule,1968 Not to” be inserted in the copy .sen 1

!.
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. Anne wce of standard form Mo.5 memorandum of charqe shest under
tule -5 of D&AR=1969,/ .

}

inst Sri N.C.Barm

Stat mant of articlae of charges framed a
Gats ran/NLV,

I .

; on 21,07.2001, vhile sSri N.‘C.B_a_rfnan. ‘working as on duty gateman at

o : . the L.CuGate No, SK/21 from 22.00 hrs, to 068,00 hre. DN Sacurity

o | pilc: No, 14840 wDG2 met an acaidant at the L,C.Gate with Maruti
Gyps’ NO. A8~30/0928 Assam Police and as result 7 personnels of

| Assan Police ware died, due to carelessness of gateman on Guty.

o o

i He was on duty from 22,00 hrs., of 2%,07,200) to 06,00 hrg., of

Pl 24.07.2001, Though 4n the ‘shsenae of Gate racords viz., Private
- number book ‘and relevant pages of laval ercssing book. And it

. appears that gate was in open condition at the time of passing

I of DN Secutity pilot engine. L L

| Thus Sri N.C.Barman 'while functioning as on duty Gate man/NLV "

i comr-itted gross negligence by .acting in a manhg' ©f most irrespoe

- nsirle and unbocoming of & Railway servant contravening Rule=3.1(4),
3 - (11) & (4144) of Raglway servants service conduct Rules, 1966. Thus

L 4

4 } \h{ Violated SR=16,0%4(11L) of G&SR book!of N,F.Ratlways

1]

' Ann exure«IT

Stat »ment of imputation of miscondu«atfaha'neélige‘nce in suprort of .
Artizle of charges framed against Sri N.C,Barmgn,Gateman/NLV./

e sald s5ri N.C,Barmen, 'éatemm[ﬁiv wiile jworking at the time of

DN Sacurity pilot No. 14848 wDG2 on 24,07.2001. As he failed to

obczrve the instrudtinsn of safety rulas, Dashing between LN Sacurity
pilot and Maruti Gypsy causing 7 persons of police diad and 2 parsons
- were injured, Thus ha violated the G&SR NO. 16,03/4(111)% |
L . B .o DGRy . . A N

i | Thie he committed groas miseonduct by acting in a manner of most

iresxonsible and unbecoming of Railiay Servant eontravening rula
Noe, 5.1(4) (ii) & (411) at Railway service conduct rules 1866 in

as sucl &9 he falled to comply with' provision at thae relsvant

. safety. rules, . v P

., N ' . : .o o
Lo - A _ Annaxura~-IIY

o ‘ |
I : i

-

P:‘ pim ;«.;vf documentsa in suport of -\mic.h: acticle of charged framed
}\ ] ‘aga;"glast Sri N.C.Barman, Gateman/NLV . IR

P 4 » ' ~ s -'fl t /
. Enquiry report of .which is drown hy Commissioner of Railway Safety 4
‘ so?xt:i'rgmtr'al/ae‘oumrgbad vide D.0 letter No. T/2/8/A(GOE-NLV)2001~
2002 Cated 16.08.2001, . -

. Annexure=IV

|

List of witness by vhom _article of charge framed against Sri N.C.
Barr an, Gatemap/NLV./ A NTZ |
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ANNEXURE,.VI
No . T2/AP/T/14/2001-2002 dated 05,01,2002
Sri~N.C Barm;n,Gate Man, NLV (Now at Sr.DOM/APDJ office)
Subgse Regular and final hearing of your major Meméiandumx

Ref ;- Sr.DOM/APDJ's office Memorandum No.TZ/AR/$/14/2001_

2002 dt, 17-10-2001,

The next date of your regular and final hearing
against your major memorandum is fixed on 16.01,02 and

17.01.2002 in the office of AOM/NBQ f£rom 10.00 hrs,

Hence you are advised to atetend during hearing alongwith

your Defence counsel positively.
| | S4/-

(J.L.Bafgégarif

TI/NBQ, E.C.
Copy to 1, SS/NEVvand he is requested to spare Sri
R;C,Das, Gateman, ASM/NLV to attend during the enduiry,
2 ,TI/NLV. He is requested to spare shri |
under TI/RNY who previously_ﬁorking at NLV station
in various times to'record.his statement in connection
with the accident, |
3. Sr.DOM/APDI for information pleaée.
4, DRM(P)/aPDJ,He is requested to issue one'set of 1st
class spl. pass in favour of Shri P.K.Mitra EX, T/
Safety/APDJ (Now at giliguri) covering journey EX.
siliguri/NBG and MBQ and BNGN aﬁd the pass may be sent
in his present home address given belows-

shri P.K.Mitre,Retd, TI/Safety/APDj

133 East Millan Polly

?%;;ifv _ contd,..2.

LQJ



P.Q. Siliguri Bgéar,

Dist. Darjeéling, West Bengal
PIN '..‘ )

S. Sri P.K.Mitra, Ex, TL/Safety/APDJ DefencevCounsel

of C.0. H& is reduested to attend during enquiry

vpositively.
6. /APDJ for information please,
7..
) 1
8.

(J.L:.Bargiyari)

- " E.C.
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ANNEXURE « VI
Regular hedring against major memorandum of
sri N,C,Barxman Gateman NuLV vide Sr.DOM/APDJJs

letter N0, T2/AP/T/4/2001-2002 dated 17.10.2001.

Dates 05-0222002, ° - °

Present ; I. shri N;Cééarman,Gateman NLV charged
5 OEfici§l£
R II..Shri P.K.Mitra ,Retd, TIi/safety/APDJ,
the npmiﬁ@téd Defence Counsel of
Sri N.C,Barman, ‘
guestion to Sri N,C,Barman,Gateman, NLV the charge
oﬁficial in presence of nominaked Defence counselg.-
.Queé.'Nofl - Althohgb during prel iminary enquiry
. you explain that you receivéd the major
. | memorandum No,T2/AP/T/4/2001-2002 dt.
17.10.2001 issued by AOM/APDJ (Disci-
pliﬁary authority) and youk have
understood the same, You aze'onée again
asked to confirm as to whether jou have

" understood the charges levelled against

. ; to you ?
asns - Yes,
Ques No.2 = - Being the E,0. Iwould like to apprise

you in p:esehce of your D.C, that your
:equest'for production of pefence docu-
ments and witnesses is not cbnsidered
’ . separately as the compl ite report of
| CR$/SC circle includes the reference
of the documents and the deposition

of the witnesses for which and whom
contd ., ¢ 2
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Ques ,No,

3.

Ans:

- \
s - v
- -

you submitted your prayer, The Xrox copy of
the -report supplied to you may be carefully
gond through with the assistance of your
D.C. and state as to whether you are in a

position to go ahead with the proceedings

- of the regular hearing 2

Having gone_thfough the report of CRS and as.
explain by mé my D.C, I offer my comments

that you may please go ahead with the
proceedings of the regglar hearing and alsé
request to see that all the reasonable oppor-
tﬁnity is given to me effectively and'adequétely.
The incident of accidents at L.C. Gate No.

SK-21 where you were on duty f£rom 22,00 hrs,

to 06,00 hrs, shift of 23/24.07.2001 took

place at ab&ut 01,08 hrs, on 24,7,2001, can

you remember as to how the accident took place

and you are advised to give a statement in

brief regarding the accident,

As per as I can remember in the night of
23/24.7.2001 regaéding passage of Dn.xrfx
Security pilot engine, Sri B.K,Bama on duty
SM at NLV station informed and advised to
close the gate against the road traffic
supporﬁéd by a private Mo, (82) .after ciosihg
the gate by operating the winch without pad
locking (%herelbeiﬁg no provision of lever/
pad locking) I issued private No.(88) -After
doing éo one maruti Gypsy doming from BG side

contd., «3.



Ques ,No .4,

Ans,

A6~ $

-3'a

stopped outside ?pe Closed bgrrier, One Poliée
pergon_with un?fo?m-came out of the vehicle amd
withpu# asking.anything, he hurriddly lifted
the unlocked ?egrier and'tbe gypsy entered
on:ﬁg the'BG.tFack which before_cleariﬁg the

BG track was checked by the approaching Dn.

Security Pilct(L;enginé) causing accident,

‘at that stage, out of panic of be ing

harrassed by the police I left the working place
- leaving behind everything in the goomty, But I
open the gate by operating winch while leaving the

T'gate I found a few bodies of police personnel

lying around the BG track, Seeing them in such
condition, I rushed towards station and informed
of the incidents to S8/MNLV Sri Amshari in his Rly.
Qtr. and sri Barma on daty SM at MLV station,
Thereafter I kept myself allop from the station
premises, -

Are you aware of the working proceduré of Géte'Nb.
SK;Zl for the passage of train over it as per SMR?2 .
As per SMR, ‘as per I can remember, the SM.on duty
at NLV stétion with informed the gateman about the
¥o. and description of-the train and it is expectea

time of passing over the gate supported by private

. No. advising the gateman to close and lock the

gate against the road traffic and watch the

. moving train and exchange all right signal with

the guard,The gateman after safe passage of the
train will then open the gate for the road

traffieo Contdoooi4



Ques No .5 =

Ques No,.,7

~AF - I

= D -
Can you say whether the procedure of wdrkiq; N
as .described by you above was being followed
in practice or there was any local arrange-
. ment in this.regard specially for DN train ?
The system varies SM to SM as for example,
~ the SS Mr. Anshafi'after exchanging private
No. for a Dn train, intimates the departure
of Dﬁ train BX. GCE and instructs the éateman
to close the gate, Whereas the other ASMs
after deﬁérture DN train from GOE, exchange
private Nos. and the gate after clos;ng the
gate'issued the private No,
Have_you brought the matter of deviation of
the working procedure from that which have
been wriﬁten in the SWR to your higher
authority and what was response ?
I have brought it to the knowledge of SS
including'there Being no system of Legexr/ |
Pad locking., In response it was stated that
action was being taken from his end, Beside
I along with my co-worker suggested to get this
L.C. Gate interlpcked_considering its location
and‘ﬁnportance.
_ It is revealed from the deposition of Sri C.K.
Datta, driver od Dn. Security Pilot while
approaching NLV station he found the signal
aspects in favour of the train to pass
through but the gate booms were in open

condition and no gateman was found by him,

contd,...%
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. "What is your comments on this ?

ANS -

Ques -

ANS =

Ques NO .

This gate is non-interiocked. As such booking
of signal by the SM from the panel does not
have any bezring with the closing of gate.

As I have stated earlier that the police
man lifted the closed barrier}prior,tb the
passage of the engine over the gate, naturally.
Therefore, Bhe driver found the gaté booms
in open condition,

" when the moving engine entered the gate
portion having a vehicle on the BG track,iﬁ

was quite natural that the-attention of the

" driver was confined to save the dashing,

Therefore, he had no scope to look ét_me.
After the accident various officials attended

the site 6f“accideht including Sectional TI

- who while had gone gate goompty to seize the

gate records, the gate log register and the

private Nos.® sheet are not found available,

' These records were subseQuehtly found’avqil;

able with few concerned pages in thorn and
éiSSing condition, How it was possible 2

I left the gate goompty immediately after
accident leaving behind all the records

inciuding those two in sound condition’

‘but I cannot say how these was happen.

Clarify whether on the day of occurrence,
you closed the gate on receiving Firgt
informatién from SM/NLV Sri Bama or

contd, ..7*
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or closing was done after received of communi
cation aboutout report of the pilot engine
Ex., GOE by ghri Barma to you,
As I haﬁe alfeady deposte that only SS sSri
Anshari.addise thé gateman to close the gate
éfterfreceiving out report from GOE and commu-
nication of,the same - to the gateman,Therefore,
it is nnblied'that out report_of the pilot
engine waé<not communicated to me by the Sﬁ

Sri Barma and I closed the gaté on received

First information, to me,

Ques ,No.10 - Once.again confirm as to whether you closed

ANS—

QuesNo.ll

ANS=

the gate for the passage ofDN Security pilot on
received of First information from sSM onAduty
or you closed it after communication the gut

report of the engine Ex, GOE by the SM Sri

' Barma to you ?

I coﬁfirm that on receive of First information
from -the SM I closed the gate and issued private
No.‘ffoh my end, | |

- State after exchanging between SM NLV and gate
man of SK-21 what is the time required to pass thé
mail/Exp/Light engine in DN direction 2 |
Normally'if'private No, is exchanged afte;
recei?ing out reportlEx.‘GOE it xBRxiry requires

6 to 7 mts, time. If private No. is exchanged

- after out report Ex, RNY it requires about 16 to

17 mt, time.

contd,,..8
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Ques.No.lz - What is the running time of a light engine

gues No,13

ANS-

Ques No,l1l4

between GOE and MNLV 2

It is about 6 to 7 mtis,

State whether the 8M on duty at NV during
informing the gate man of SK-21 about the No.
and description of.g DN train likely to pass
over the gate, givejany reference about leav-
ing of the train BEx, GOE or NV ?

Yes, reference of leaving station is ‘'given,

In this connection I would like to clarify
that when information is given after receiving

out report from GOE, private No. is Azmed

 issued by the gateman after closing the gate

which I dié on the day of accident,

When information-is given with ref-
erénce to the out report from RNY gate is not
closed and private is notissued toc make
inconvenient to tﬁe road useers, In such
case on receive of information about out
report Ex. GOE gate is closed and private
is 'issued,

It ié implied from your answer to the pxivwzke
KMEEkign previous question that out report

of DN train also communicétes to the gateman
by'the SM on duty, How them you can say that
besides, SS, ASM do not communicate out report
to the gateman of SK-21 2

I mean to say that-the SMs exchange with the
gateman of SK-21 only after receiving of

~ out report of a DN train from GGE.

contd,..9
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Ques No.15 - Since how’long you are working as a gateman
of SK-21 2
Ans, -’About 22 years,
Ques No,16 - During first one.year prior to the fate of
.this‘accident was there any such ﬁccurrence
of forcibly opening the closed barrier
by MEY any persén of road vehicle and
attempting to cross the level xmxEin crossing'
in face of aéproaching train ?
~ AnS- No, But there are instances of 1ifting the
| closed barrier by the road users even with
motcrablé vehicle like Scootar etc, for their
paséage over_the level coossing in face of
approaching trahn;‘Fortunately the accident
did not occured but in these instént‘case,
Police personnel could not success in
passing‘the'BG track as a result dashing
in the moving engine took place;

i had no control besides informing them
about the approaching engine which they have
also“seen as the éngine waé approaching
sounding whistle wiﬁﬁ its self :oéring
sound, o

Ques, Nb.l?- Can you substantiate by any wi£ness in
| support of your closing the gate for the
passage of engine ?
ANS g It was midnight, people generally do not come
‘ out fearing the insurgency activitieé. 091y5
sevurity agencies conducted patrolling duaties,
on the night, the police personnel also

' _ cont@.,..10
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‘were rushing with marﬁty Gypsy towards the
insurgenéy'activities spot for which they did
not ‘even’care for the approaching enginé and.
forcdibly open the;géte and trapped.
ggesle- ﬁow éould you know that Police Gypsy was moviné

towards insurgency activities spot 2

Ans; I have heard about‘latér on,

The enduiry is. adjoureed to-day, Next date of

_hearing is likely to be fixed within next 10(ten) day.

Sd/- sd/- P.K.Mitra Sd/-
Narayan Ch. Barman DC, 05/1/2002 Bd.

5/1/2002 ' - :
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Question put by E.O} to Sri R.C.Das Gupta gateman/NLV
as Witneés.ﬁo.S who was work as on duty gateman at
L.C, Gate No, SK-21, |

Ques No.l —~How long'you are working as gateman of 8K-21
L L.C. gate of NLV station 2 .

aAns- - Since Oct/1986.

Ques No.2 - For the passage of DN train how prigate Nb.‘

is exehanged between you and SM on duty of
NLV station 2 prior ﬁo the accident in the
night of 23/24-07-2001 ? o
_ Ané* - Prlor to the accident of 23/24-07-2001 as per
| as I can remember that prxvate was. exchunged
. 'before closing the gate with SM on duty. The
| "M on duty usgd_to inform me about the out
repdrt'of'the train Ex. GOE advising me to
close the gate and I after closing the gate
used té inform him about the closure of the ‘
gate and he used to take off signals froﬁ the
panel for reception of the train, |
Ques NO . o_Please explain about the working system of
tralns of SK-21 with NLV station as per SWR
ANs- The SM w1ll intimate the gateman about the No,
and déécription of the train and its expected
time of passing over the .gate supported by a
private No. to thw &M SM on duty, who, then
will take off the signal of the tra;n.
~Ques ﬁb.4; In reference to yéur answer to dJuestion ﬁo.z

‘and 3 it is seen that there is variation in

COntd. L) 12
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" the proéedure'of closing the gate for the
passage of DN train, Why such variation,
please explain 2
Ans—- In view of closure of this bussy gate for a
| longer period the local'arrangement are being‘
adopted by the SM on duty which I have described
in my ans,. to duestion No, 3; Thus there is
vvariatibn in the procedure in closing the gate
in Dn, train, |
Ques No.5-Let me want to know, is there an& rectifica-
tion'of L;C. gate-was done by Engg., officials
after the that accrdenﬁ prior to -inspection of
CRS ? | |
ANS- | Yes, The Engg. staff‘under the supervision of
PWI Sri Saha;ia and Sfi Gayari worked at the L.C,
, gate rectified the manual locking arrangement
of the lifting barrier, adjusted the load of
the barfiérs for proper housing of the barriers
with the gate post as it was lying in lifted
positioh even after closure of thergate.'Théy
;also providéd gate lamp provided road sign board
and painted gate barriers and supplied all
deficient safety eduipments, | -

Cross examination betwen the CO and witness No,1 by E.C.

Ques to C.0. - In your anéwer to question No., 14 during
regular hearing on 5-1-2002, you ment ioned tha£
only SS Sri anshari communcates the out report
of DN train to yéu as gateman of SK-21 advising

contd...13.



ANS~

Ques No,

. ANns-
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- 13 -
to close the gate and accérdingly after
closing the gate'you confirm him and’ then
he takes of signal., ASM do not Eommunicate
out report to-you. They only exchange'private
NO.;once for all. The on duty Sri B,K.Barma

and the other ASM of NLV station have expressed

that they follows the local arrangement as per

S8/ which indicates that out report of Dn,

Train is communicated to you by all the SMs
of NLV station. What is your commenﬁs in this
fegard ? | |

In fact, as perlocal arrangement private No.

is exchanged with the SM prior to the closure

L

of the gate, The gate is closed after receipt

of communication of the out report by the SM
on duty and he advicebto close the gate,

' While answering duestion No.l1l4 on 5-1-2002,.
I did oot fully reconsile the issue éarefully.
Now I have reconciled}and given my reply which
was the practice involved,
From your above answer, thus it not constitute .
that sri B.K,Barma communicated YOu the out
report of Dn Security pilot and then you

closed the gate for the passage of the pilot

~fover the gate 2

Yes,

Once again you are asked to explain as to how

the Maruty Gypsy entered into the Rly. track

in face of approaching Security Pilot ¥

contd.,,..l1l4
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I once again confirm thgt I closed the gate for

‘the passage of Dn, Security pilot but could

not lock there being no provision,The Gypsy

entered the RLy. #rack'by 1ifting the

1

originally lifted lifting barrier by hand

by Police.

sd/-

DC 16/1/2002

N.C.Barman

C.0.

16/1/02

’

84/~

Witness 16/1/02.
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- 15 -  ~ANNEXURE4VI
Regular hearing against tbe major Memorandum of Sri
N.é,.Barmén, gateman NLV vide Sr.DOM/APﬁJ's officé
" letter No.T2/AP/T/4/2001-2002 dt,17-10-2001,

pate 16/01/2002.

present; 1., The charge official with his D.C,
2, Witnesses,
Question to Sri Basant Kr. Barma witness No.1 on duty
ASM of MWV, station at the time accident by E.O.
-'Question No., 1 - Hoﬁ long you. are Working as ASM at NLV
'station ?_ . —
Ans - Since.last 3 years.,-
Ques No.2 - Please explain the procedure 5f exchangeing
private No, with gatéman of SK-21 £5x kim BA,
EXXARE BXANIXRXERGS specia;ly for the passage of
.. Dn, train ? |
ANS- After granting L.C,for the Dn train, private No.
'ié exchanged with the gateman, He is advisedvto
close the gate against the road traffic while
out report of the train BEx, GOE is communicated
to him, These-procedureiis followed to avoid
cloéure of the gate for a longer perilod as well
as to avoid agitation from.the’road users as
this géte is situated in the hear of the NLV"
" Dpist, Town, |

Ques No.3 - While you are performing Night shift duty

on 23/24-7-4001 at MLV station, did you adopt
the above procedare for the passage of Dn,
Security pilot No, 14840 ?

Ans - Yes

contd,.., 16
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ANS -

Ques MND.O =

ANS-

Ques NO.6 -

AnS-

—5 &8 _ | of
_ | Q
- 16 - -
How did you ensure that 8Sri N,C.,Barman, on
duty gateman at L.C. gate No. sx_él actually/
physically closed the gate aﬁ@er communica-
ting the out report of the pilot by you to
Shri Barman ?
There is no means on the pait of on duty
of SM/NLV to directly ensure as to whether
the gate is physically closed by the gateman
or not, The:éfore, in this regard the SM on
duty is to rely upon the saying of the gateman,
while exchange prigate Nas, wiﬁh gateman of |
SK-21 could you recognise the voice of
sri N,C.Barman ?
I am familier'to the voice 0f shri Barman on
telephone and I confirm that I talked to
Shri Baman and exchange private No, with him,
It is revealed from the deposition of Shri.
Barman that Qut regbrt of the Dn, train is
always communicated by the SS Sri AbshWari,
but it varies from one ASM to the other
which includes you also. wWhat is your - <
comments in this regard 2 |
In this connection I comment that I always -
use to communicate the out report to the
gateman of SK-21 who ever on duty advising
them to closé the gate, I cannot say as to
how Sri Barman had given such a statemént.i
aléo.request that my deposition may also be
cross checked with other asSM to find out the
truth,

contd,...17
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Ques No.7 - From the sbove 3v¥ BXE your question to'

ANS -

Answer,‘it is seen that private No, ié
exchanged must earlier but gate is phyéically
‘closed by the gateman after received of '
communication of the out report Ei.GOE by .
the on duty SM to him, Do you agree to this ?

Yes,

Question put by D.C.

Ques Mo ,8 - Since how long during your duty hré. you work

ANS~-

Ans = 9

ANSe

with Sri N.C, Barman,Gateman at L.C, gate No,.
SK-21 2 _ |

It is very difficult to indicate the total
périgd‘of working but as and when as per duly
roster we work in the same shift I work with -
him. |

Have you comr across any situaﬁion in the past

during your duty shift that Shri Barman with

. out complying with your advice of closing the

gate for the passage of Dn, train kept the
gate open ?2

No.

ques No. 10 - On 23/24-7-2001, after the accident did

Ans:
54/

.E.O.

any body report you about keeping the gate

.0pen dgring the passage of Dn, Security

pilot 2
NO.. )

sd/- 84/~ sd/-
”D.C. 'N;C.Barman ~ Witness.
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! \ AR Enavies held ugainst Shyi Uit i e, i
Gateman/LTe/NLY with reterence to Major l\wic:.‘xotx{a'éé:;:;x[ﬁé“;g\/gl}? 1“/'-: fn'(a‘z'i‘ﬂfb%}iii'{é‘&" ;
: 17:10 2004 ixsued by AOM/APD (Dise, plinary Authority) -
\ 1. The enquiry has been condusted by Shri J L Bargayari, TI/B:{GN, the nominated E.O
.% P 2 ‘§P‘m N.C.Barman, Cateman/Tfe/NILV. the Charged Official, has heen assisted by his nevenated
BRI I?efcnce Counsel - Shri P.K Mitra, Retd. TI(Sulety)/APDIJ. . ;
Y R | - ' :
-3 llhe allcgfition against Shri N.C.Barman, Gateman, is that on 23/24.7.2001, while performing 3
-~ nght shift duty at [raffic Non-interlocked L.C Gate No.SK/21 at NLV station yerd towards
i . . GOK end, there was an accident of dashing between Running Down Security Pilot Fngine
T " No.14840 and Mauti Gypsy No.AS-30/0928 of Assam Police at this Gate. As a result of
which 6 police personnel and one civilian were killed and two police personnel traveling by :
the gypsy sustained grievous injury, ) "
In this connection, Shri Barman has been charged 't carclessness in violation of GR bt;s*
16.03/4(iii) and Rule 3.1 (1, (1) and. (i) of Railway Service (Conduct) Rules, 1966, hased on r.
the report of the enquiry conductedby CRS., $.C. Circle. :
4.__\1:}1& charged official Shri Parman during preliminary he- ring refuted the charges leveled
égainst him und explained during (inal hearing that he exchunged Privale No. with SM/NLV .
alter closing the gatc against the road traftic for the passage of Dn Sccurity Pilot No. 14840 o
but the barriers not locked there being no provision of locking, .
'fhc above statement was also given by Shni Barman to CRS during the . nquiry. Aboutthe b
causc of accident, Shri Barman stated that while n Sceurity Pilot m{,ls approaching the LC \
Guie, 8 Muruti Gypsy coming from BG side stopped out side the closed barriers, o police Az
person came out of the Gypwy. lifted the clesed unlocked barrier ignoring his waming given : D
o oa clonrg 10 the police man about(thus the Uypsy entered on to the 13G track and the accident occurred. o
B ¢:6m4jw 7 the Gateman left the working spot due to fear of police personnel bu' he had gone 1o s
g SSNLV inhis Rly. Qus. and M an duty at NLV station snd reponted the incident. ..
5. CRSin part 5.3.10 of his report has mentioned that a trial was conducted by him to see ' _ ' :
whether it was possible Tor s Gypsy o enlét unto the Rutlway track by lifting the lifting :
, - bacsier by hand and since it wus not possible it gave an hupression that the Cateman was ' .
© telling cooked up stories und had not given true picture of what had happened.
In this gonnection attention of the 5.0 is drawn to the vital point that the accident took place . -~
at about 01-08 hrs. on 24.07.2001 and CRS/S (. Circle conducted the trial on 26.07.2001 -
after reaching site about 16.30 hrs. and 1t Is quite natura) that some adjusgncnt of thc_ :
lifling barriers had been made by the concerned maintenance stalf ir, view of mspection of : 3
RS, forc, during trial 1t was found not possiblc on the part of a Gypsy to cpter into the p
S:Ifci tf;h ﬁr& m%ﬁg barrier by hand. B e %@M gm}‘mw%gg{’ A:
. adjudtid by e Sogg. S O <UGISILR o pL L of RS
By this arguments, it can be cstablished the Gatemen had given truc p'i(-:turc in respect of - A
cntering the Gypsy inside the Railway BG track in face approaching traini by force opening . ! ‘:.‘s;
’ ; ler. . \.
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7. ° Regarding evidénce of Diivc and DAD of Du Sceunity Pilot us per Pt 5.2.1 & 522, in
s\ceing the gate open while the engine approached nearer to the Gate, 1t is mentioned that as
~~ the Gate was forced open b the police person lifting the unlocked lifting barrier by hend, it
Y quite naturgl that the pate was found open by them bul i statemerts mentioning non-
availability of thc Gatemun cannot be aprecd 0 hes Iruw bocause SCCINg the sudden |
obstruction on their way, thy obviously engaged themselves i taking action action to stop %

Regurding, evidence given by public evidences, Shri Rinoy Kumar Basumuury und Shn
Menoj Kumar Das of 4 AP Pn traveling by Gypsy about seeing the gate in apen condition
.and absence of Gateman as indicated by CRS in last para of 11.1.2.3 of hus report, attention
of EO is drawn to the point that these two police personn
the Gypsy as is revealed fiom Pt 511 Tt means that these two polivs personnel were -l
looking towsrds back sik: brandishing the sifle fo facing any pussible attack  of i
miscreants/militants from the rear end. In that case, how théy could look tor the condition of f
the gate and the Gatemen s such their deposition to CRS ahout seeiny the gate in open '
condition while the Gypsy approach Uic Gale from BG side and dbse o of Gateman [rom
the Gate 1s far from truth. S

the engine for uvoiding the cident

Under the above circumstances, the attention of both Driver and DAT) towards the front sidc
of the Loco und therefore, they had no scope 1o look for the Fueman who was on the
goomty’s side i e. on MG sidle to watch over the moving engine.

prior to the Inspection of CRS and adjustment of the barviers was done.

. e
>

b K . Page-2

Fuither that the condion ol e gale was ans iactory and dual even anul
arrangements were not availuble and the same hau been provided after the accident
have been reflected by i3 himself in second para"oﬁ part 1.2.3 of his report which - .
estublishes thet the gate wits uitended to by the muintenanie sl ufter the necident and ¥

el were sitting on the back side of 1.

- | T | |
“in view of the above, it 1s requested that the EO before findings of the case will apply his s
{ judicious mind as the charyes brought out against the CO are not sustainable. oL
) | | L
B | o
3 | o G
p _ i 24 sy » N
- v : (P K MIIRA)1 ) 2002 — |
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ANNEXURE-VIII

To
The AQM/APDJ
N;F.Railway,
Disciplinary Authority
sir,
Sub;- Major penalty charge Memcrandum
No .T2 /KX AP/T/14/2001-2002

dt,17-10-01,

.Wiﬁh due respect I bég to sﬁbmit that the
D &-AR enqhiry on the aforesaid charge'Memorandum has
been conducgedvby shri Borgiary,TI/RNY and the report
inithis connéctién has beeh sﬁbmitted by kim, But,Sir,
the copy of the said report has not been given to me.

gince I have been removed ffom service,

‘T like to submit an appeal to Reviewing Authority

to consider my case, In tﬁis connection a copy of the
BO's Report is eséentially required,
| Therefore, I request yodﬁ honour to kindly
arrange supply of the said Report by the earliest and
for the act of which I shall remain ever grateful.

: | Yours faithfully,

sd/-Narayan Ch, Barman

Gateman/NLV (Nalbari)
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No. T2/AP/T/4/2001-2002

To, ; )

Shri N.C.Barman/

; £Ex-Gateman/Nalbari,

i ) Village - Parakuchi,

P.0. - Sandha, '

=627 e :

N.F.Railway

5“ 1
Olffice of the
Divl.Rallway Manager (Qpins.)
Alipurduar Junclion

Dale - 11-04-2002

Dist ~ Nasbari (Assam)

———
-

Sub :-

Appeal dated 27-03-2002 against Notice of Imposition of Punishment. s
Major Memorandum No. T2/AP/T/4/2001-2002 dated 04-09-2001 & NIP

- —— miED . TTAET ATME e e~

LT T MG« .

Ref .-
. No. T2/APIT/4/2001-2002 dated 21-02-2002 issued to Shri N.C.Barman,
Gateman/NLV.

Please nole that on your subjéct mentioned appeal, Sr.Divisional Operations
Mm?ager, Alipurduar Junction, the Appellate Authonity, has passed the following orders :-

““{ have carefully considaered all the facts relaling to the case. Having caretully

aiidergono the appeal of charged official’ Shri N.C.Barman, Galeman/MLV, the following
conclusion have been drawn = ‘

1) As per CRS's enquiry, while Shri N.C.Barman was on duty from 22-00 hrs. of 23-G7-
2001 1o 06-00 hrs. of 24-07-2001 at Tfc. L.C.Gate No. SK-21 near NLV station, a
Maruli Gypsy (No. AS-30-0928) collided with Security Engine and as many as seven
lives were losl.  Shri Barman was held primary responsible for violaling the
P provisions of Station Working Rules / Gale Working Instructions, General Rules and
Subsidiary Rules as per para 8.2.1'to CRS's enquiry on page No. 22. The relevant
- exiracts of Rules violated were given in Annexure - Il of CRS's enquiry which reads -
] . ' ] /' [ S |
S.R. 16.03/4 (iii) . Exchange of Private Na. bétween Station Masler and Gateman -

a '

(1) Private Number shall be exchanged between the Station Masters and
Galemen at all non-interlocked Traffic and Engineering Level Crossing Gales
provided wilh lelephonic communication so as to ensure that the Station
Masler and Galeman have duly communicated and reéceived the instruction /
information about the movement of the trains and-other shunt movements

~> '3cross he level crossing 1 For this purﬁo&e, the Station Master on duly,
before granting Line Clear for a train or before permitting a traih to start from
hisStation or before any shunt movements necessitaling closure of the level
crossing gate(s) shall inform the Gateman on duty about the number and
description of the approaching / outgoing trains or brief particulars in case of
shunt movements with expected time to pass over the Level Crossing. The
Station Master shall give a Private Number in confirmation of the instruction

- X f§'4;3~?“

4'7‘

-V 4 luI:‘ .'-:..-{;a: .‘

T

2 finformation communicated to the Gateman and the Gateman shall as an - N

assurance of having closed and locked the gate for safe passage of trains, -
' " give a Private Number to the Stalion Master.

Contd.to .....PI2
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The number and description of trains / briel particulars of shunt movements
necessilating closure of the Level Crossing Gate and Privale Number
exchanged lhereof, shall be recorded in a register to be maintained for this
purpose bolh at the slation and level crossing gate |odge.

2) To establish the responsibility further and giving opportunity to charged official as per

canons of natural justice, a DAR enquiry was ordered for which Shri J.L.Bargayari,
TI/BNGN was nominated as Enquiry Officer. The enquiry came to conclusion that
location of Traffic ‘C' class manned interlocked L.C.Gate SK-21 of NLV station and
the local arrangements .made by the NLV stalion staff to avoid closure of L.C Gate
for a longer period were in violation of instructions contained in S.R. 16.3/4 (i), The

deficiencies of the Gate poinled out in the CRS's enquiry were made good later on
aller the accident. . '

The enquiry further held that evidences of two Police Constabies of 4 APBN
lraveling on back side of the Gypsy in seeing the Gale in open condition could not
be considered as {rue. Further, enquiry also concluded that negligence of Shri
N.C.Barman cannol be proved for want of evidence as people are generally not
coming out due 1o harassment by Security Agency and based on the above reasons
the enquiry came to the conclusion that the Gpateman Shri Barman cannol be held
direclly responsible for violalion of S.R. 16.3/4 (iii) due to non provision of lever
locking syslem or manual locking system of L.C. Gate. However, enquiry held Shri
_Barman responsible for violating the Railway Service ( Conduct ) Rules 3.1.(i), (i) &
(iii) for tearing off concerned pages of Gate Lodge Register and Privale No. sheels.

The Disciplinary Authorily after considering issued his speal{ing orders as per SN
219, over-turned the enquiry findings for being inconclusive and not taking into of full
facts as delailed in CRS's enquiry. Also the records of Privale Number and four

pages of L.C.Gate Lodge Register being lorn off by the Gateman were also held

against him and a punishment of dismissal from service as fequired by Raitway,
Board Guidelines circulaled under No. 99/Safety(A&R)6/1 daleg 23-04-99 was
imposed. After receipt of this Notice of Imposition of Punishment issued vide No.
T2/APIT14/2001-2002 dated 21-02-2002, an appeal dated 27-03-2002, received on
01-04-2002, was submilted by Shri Barman to Sr.DOM.

In this appeal the parawise stalement was made against imposition of punishment by
AOM(C)/APDJ (Disciplinary Authority) as placed on SN-226.

Para 1 of the appeal says (hat the occupants of the Maruti Gypsy No. AS-30-0928
allemipled lo cross the L.C.Gate by forcibly lifting the barrier on BG side. He says,
barrier as usual was not properly housed and there was™ also no locking
arrang@Tﬂem\s to secure the boom. This fact as brought-out in the enquir){ by Shri
_J.L.Bargayari,-U/BNGN (EO) cannot be ascertained for want of evidence being night
lime and therelore, untenable. : '

In para 2, he appeal says the charges framed against him were vague, Igc{uany
incorrect and were aimed at making me a scapegoal. This argument is also
unlenable as in CRS's enquiry a lotal of § persons / departme‘ms were,;held
responisible for this accidenl. The responsibility tixed by CRS enquiry as per'para
8.2.1,3.2.2 and 8 2.3 are as under :- :
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Primary - Shri N.C.Barman, Gateman/NLV,

/\8.-2.2. Secondary — None,

8.2.3. Blameworihy -
‘ (i) Shri Basanta Kumar Barman, ASM/NLV, : _
(i) Shri Alisher Ansari, SM/NLV, ' ; L
(i) Shri Janaklal Bargayan, TURNY now TI/BNGN, : |
(v)  Engineering Depariment of APDJ Division. - f

© Theretore, seeing that he was m'ade scapegoal was nol correcl. Hu\hc the
Charge Sheel was accurate as the violation of Rules and also the lapscs on {he parl
of employee were clearly identified and brought out.

Thg_ggglqe Sheet was revised in the light of CRS's enquiry and not on the
répresenlation of the employee.

In the para 6 of his appeal, the employee submils thal enquiry proceedings were
conducted in hasty manner and copies of the proceedings and CRS's report were
supplied to him and the same were not complete. For this, the employee had to face
hindrance in preparaticn of his explanation. This argument is not acceptable as this
could have been brought out at the time of enquiry itself and there was no haste in
the enquiry as is evident from the time taken lo complete it and Shri Barman was
given full freedom to bring out any fact which he deemed fit. :

In para 9 the.appellant states that the order was passed withoul giving ueauonable
opportunily to make representalion is incorrect as due opportunity was given to him
"\ at the time of enquiry 1o bring out any fact having bearing on the case.

In para 18 the appeliant submits thal the penalty has been imposed on lhe total
disproportionale is also untenable as this was a case of gross misconduct resulling
in loss of lives affecting Railway image and endangering the safety and also as per
quidelines issued by Railway Board (Ministry of Railways) circulated under No.
99/Safety (A&R)/6/1 dated 23-04-99° Nc new fact or evuder}pe has been brought out
in this appeal having bearing an the whole case.

However, as the delinquent employee's famny is totally depe'ndent on h|m and to

T — e

reduce he hardship on them, 1 decide {o impose the penally of'red\oval from service -

as aresull of this appeal compassmnate allowance at two-third of pensloh
admissible 10 {e empioyee Shru N.C.Barman. _ \ _

This order is wilhoul any prejudice and review can be applied for as per proccnbod
norms.

N F. Railway Alipurdua_r Junclion

COQY to - —
DRM(PYAPDJ (ET/B:H Cadre) for mformalnon and necessary action p!ease

o =
~  Divl.Rly.Manager (Oplm
. N.F.Railway Alipurduar Junction
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DIVISIONAL RaAY MANAGER (O)

NLRLY/AUPURDUAR JUNCTION,

Nao. 'l'2/Al’/'l'/4/20(ll-ﬂ)02 . ; i Dari:  22-07.2002

To,

Sri. N.C.Barman,
Ex.Gateman/Nalbari,
Village — Parakuchi,
P.0O. -~ Sandha,

; Dist — Nalbari (Assam) -

Sub: Marcy appeal dated 11-07-02 against Review punishment.

‘e

" Ref: Punishment letter No, T2/AP/T/4/2001:2002 dt, 11-:04-02,

Please note that on your subject mentioned appeal, Divisional Raitway Manager/ Alipurdu.ar

Junction, has passed the following orders: -

: ‘ | 1 .
o have considered the Marcy appeal of the employee very sympathetically. A small
_percentage chance of the policemen lifting the level crossing barrier and rugh to the place of firing
" (acute emergency) between ULFA extremists and police peesonal cannot be ruled out.

¥ view of the above reasons the, punishment of dismissal is reduced to removal with
maximum pensionary + gratuity benefits as admissible underrules”.
| A .

i / \
! H

S Al
~—— N Divisional Railway Manager O)
N ‘ N.E.Railm\yjAﬁpmdu%d I
Copy to: - 1" cadre, ET Bill — for information and
| necessary action please.

: ) i : - P |
' ‘ Divisional Railway Manager (O)

1 S m’]’ - N.F.Raibway/Alipucuat Jn, -
B |
%&;@;ﬁl‘*}' ST
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IN THE CEMTRAL ADhImISTRA’IVE TRIBUNAL,
© GUWAHATTI BENCH,GUWAHATI.

LA
e

1IN THE MATTER OF .. ; 1005 ‘Wanae.

_ ® @ o, g
0.A. %1 OF.200%. R e ’*‘“""A"wm, ,,i'
Shri N.C,Barman -~ Applicant
Versus = '
Union of India repfesented ' 5
by General Manager,il.F. -
f Railway and others S Respondents -
A , .

IN THE MNATTER OF
Written Statement for and on behalf

of the Respondents

The answering Respondents mos% respectfully

SHEWETH AS under: - |

1. That the answering Respondents have gone through
the copy of the application filed by the applicant and
havﬁ understood the contents thereof. Save énd except
t?ooe statements which are spe01f1cally admitted herein
below or those which are boone on records all other
averments/allegatlons as made in the appllcaulon are
emphaulcally hereby denied and the applicanf is Duﬁ to

the otrlcteat proof thereof.
2. That for the sake of brev1ty meticulous denlal

of each and every allegablon/SUatement made in tThe appll-

~cation has been avoided. However, the answering respondents

have confined their replies to those p01nts/allegatlons/
averments of the applicant which are found relevant for

" enabling a proper decision on ‘the matter.

%. That the application suffers from want of a
valid cause of action. The applicant has no cause of~
action whatsoever to file the application as will be
clear from the following submissions. | ‘

i, That the applicabion suffers from wrong

.representation and 1ack of understanding of the

circumstances and facts relating to the matter on ‘hand
as will be clear from the submissions made.

o)
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Se At this stage the answering resPendents‘beé>
to submit a brief history of the matter as follows:-
Brief history

5.1 .The applicant was a Gateman in level crossing
Gate No.sK 21 located at Nalbari Statlon of N.F.Railway. .
He was on duty from 22.00 hours (10 P.H. ) of 23.7.2001
o 06.00 hours (6 A.M.) of 24 7.2001 and his duty and
responsibility was to close the level crossing by 1ower1ng
the Gabe boom aga:nst road traffic before a train or an -
engine passed as per instruction of the Station Master on
duty. At about 01.08 hours of 24.7.2001 while. the Security
Pilot Bngine No.14340 was approachlng the Tevel Crossing
cate manned by the applicant,a Maruti Gypsy io. AS%0/0928
of Assam State Police suddenly entered the Railway track
as the Gate was in open condition and dashed agains?t the
Engine and as a result 7 (seven). persons of the Maruti
Gypsy (6 Police personnel and one photographer) died and
2(two) persons of the Laruti Gypsy sustained grievous
injury. . | - o

5.2.As the acclaenu was of a very serious nature

the T~"8L:le.nay Ministry ‘instituted a statutory enquiry into

the matter ﬁhrough the Chief Commissioner. of Railway Bafety,
under the IMinistry of Civil Aviation and independent of

the Ministry of Railwey. &écordinrly; Shri x.F. Agarwal,

Commissioner of Hailway 5afety7bouuh Lentral Jircle,
Secunderabad was entrusted to do the enquiry.: Shri Agarual
enguired into the accident‘after site 1nspchlon at Halbari
between 25.7.2001 and 27.7.2001. After taking oral and
written evidence of 26 witnesses and visit to the site of
occurrance, The Commiséioner of Railway Safety concluded:
in his fiéallrepof% dated 4.10.2001 about responsibility '

for the accident as follows:-

Responsibility
Primary: Shri N.C. Barnan, Gatveman, mqlbarl working
a8 regular Gatement at manned non-interlocked
Traffic level crossing gate No. SK 21 is prlmarlly
~responsible for the ‘above accident. _
He has VLOlated the provisions of Statlon
Working ruleg/Gate Vorking Instructions, General
. Bules and Subsidiary Rules. .

Secondary: None is held secondarlly reSpon51ble._

.;. P.B o« @ 80 0 ’
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5.3, The Aespondents beg to state that the report
of the Comm3851oner of Rallway Safety is of confidential
nature. They therefore seek leave of the Hon'ble Trlbunal

to show the smx copy of the same at the tlme of hearlng.
"6. DAR proceedings:

_ DAR prodeedings against Shri N.C.Barman was
started by issue of charge sheet on 17.10.2001 as -
referred to in annexure IV of the 0.4, On conclusion Sf
the enquiry proceedings and after due consideration‘of,
various aspects of the enquiry report, the disciplinary
authority passed order for dismissal of the applicant
from service. Un appeal, the Appeallate authority took
a compassionate view of the hardship caused by the order
for dismissal to his family and converted the same.to
removal from service with compassionate allowance of ‘
two-third pensidn to Shri Barman. Further, on sympathetic

_consideration of a mercy appeal, the Divisional Railway
lHanager, Alipurduar Junction Division reduced the puniéh-
ment of dismissal to removal with maximum pensionary plus
-gratulty benefifs as admissible under the rules.
7. Parawise comments : v
. The answering Re5pondenﬁs submit the pafawise

comments as follows:-

7. 1. s regards para 4.1 the ansvering Respondents
have no comments m to offer. |

7.2. In regard to para 4.2 the answerlng Kespon-
dents submit that the level crossing gate manned by the _
applicant was not closed to road traific as required under
the rules and hence the accident occurred. lhe claim of
the appllcant that the occupanss of the harut1 Gypsy for01oly
opened the gate is not susbulnable as the contrary was
proved by trial conducted at the _site of accident by the
high level enguiry. It is to be noted that after the
accident the Gateman (the appllcanu) was absconding and
the pages of the Level Crossing Book were torn off and
the Prlvate ilumber Exchange Book was found missing. All
these also indicated 1nvolvement~of the applicant in the

cc1dent o

7 3.A8 regards paras 4,3 to 4.7 the answering

ReSpondento beg to state that as the matters referred to

. ,"‘S” ) . » LI P 4 o0 0 0 0
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in those paragraphs are bprne on records-aﬂd therefore

no comment% are offered except to state that some of

the averments are mede to mislead the Hon' ble Tribunal.
7.4. As regards para 4.8 the answering Respon-

dents beg to state that they did not receive the undated

letter mentioned in Annexure VIII, page ©2 of the O.A.

If this request for a copy of the disciplinary enguiry
report were received, the same would héve'been given to
the applicant as he admittedly has a right to get the -
same as per DAR procedure and practice. It is therefore
prayed  that the applicant be'put'to the strictest proff
of the same. It is btherefore submitted that as the letter

of request was not received, the question of refusal to

furnish a copy of the enquiry report does not arise.

| 7.5. As regards paras 4.9 to 4.12 the answering
Respondents'beg to submit that the allegations made in
these paras are denied. The answering Respondents beg
to clarify that the DAR enquiry held the appllcant
responsible for violation of the pIOVlalOHS of Rule 3(1),‘
(i), (ii) and (iii) of the Railway BServices Conduct Rules,

4966 which provides that :

Tivery rallwaj servant shall at all times:~
(i) maintain absolute integrity;
(ii) maintain devotion to duty; and
(iii) do nothing which is unbecoming of a
railway or Government servant.
“ithe conduct of the applicant at the tlme

'and subsequent to the occurrance of the. unfortunate

a001dent the tearing off of the Level eruSIH%'bOOK
pages and the missing Private Mumber Ixchange Book from
the Gate lodge 1mmed1ately after she accident firmed up

the above—mentloned conclu91on of +he DAR enquiry

}authorlty. | : .
8. It is further submitted here that though
1n1t1ally the punlshment given to the applicant was
dismissal from service, on subsequent appeal the severlty
of the punishment was lightened to that of removal from
service with compa581oaate grant of %rd (two-third) of

o.o_P 5_.;000
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his pension. On furﬁher consideration of a mercy appeal,
the Divisional Railway lManager, Alipurduar dunction
Division of N.F.Railway lightened the puniéhment by
grant of maximum gratuity benefits as admissible under
the rules. | '

9. The mnswering respondents therefore submitg

that the foreg01néproves that the applicant was given

due consideration by the Respondents at every state of
hls.DAR=proceed1ngs upto the stage of mercy appeal
although he was considered violating the provisions of
conduct rules 1ead1ng to a serious accident cavsing: 7
death of seven precious human lives and grievous injury

to several others.. v _
1t is therefore prayed that the

¢laborate grounds for relief made out

by the applicant are not valid. The
ansvering Respondents therefore pray

that the Hon'ble Tribunal may dismiss’

the application with costs.

VERIFICATION

. I, Shri $kNJAV'TAJﬂAvH! ' ,aged about
26 years, son of Gn 0. P 771}4&\4 , abt

.present working as 4, bew. AN , N.F.Railway do

hereby solemnly affirm that the statements made in
paragraphs 1% 5 Md 4 are true to my knowledge and
those made in paragraphsSVJvSQéFFhh?Sawi8 being matters

« of record are true to my information derived therefrom

which I believe to be true and the rest are my humble
submissions before this Hon'ble qribunal.

And T sign this verification on this, the _Bupkear ke

day bf<August,2005.
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