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NLL6~ 1 ~ s of the aegistry 	date 	O1er of the Tribunal 

2004 	Eeard Mr. S. Nath, learned 
• 	rm but not UI 	

. 	 , 
counsel for the applicants. 

eatri Petit rC 

	

ç 	 The O.A. is admitted, call 

	

P 	 for the records. Issue notice to 
v 	 g 	

the respondents. 

List on 6.2.2004 for orders. 

Member(A) 

S.1Z _ 	 mb 	 . 

5.2.2004 present: Hon'ble Shri Shanker Raju, 
Judicial Member 

Learned 	counsel 	for 	the 
ii 	 respondents seeks and is allowed 

Ifurther four weeks to file reply. 

. 	 List it on 26.3.04. 
7LOL 	 I 

Mmber(J) 
1It, hJ2 	 1 0(1 

n km 
a I / .Se 

-o 
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26.302004 	Cn the prayer o counsel for 
the respondents four weeks time is 
given to the respo\ndnts to file 
written statemezit. LAst' on 29.4.04 
for orders 

Member (A) 

nib 

	

29.4.2004 	Four weeks time is given to the 

respondents to file wrItten statement; 
List on 3.6.20 for orders, 

tcZ 

( - 

4m b e ̀r((A 
nib 	 - 

3.6.2004 	 List on 30.6.204 for orders. 
• 	 Meanwhile, the respond nts may file 

written statement. 
9- dø J 

mb 

13.8.2004 	On the plea of cou sel for the 

applicant, the case is eferred. List 

again on 1e9:.2004 for haring.: 

Menbet (A) 

mb 

01.09.2004 	On the plea of cotnse1 for the 
applicant the case is adjourned. List 

16 • on 3.942004 for hearin. 

- 	

'1r(A) 
mb 

ZI 

- 	7-'- 
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iate oEes 5t 	gi str y j 
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6.10.2004 	present : The HOn'ble Mr. Justice R.K. 
Batta, Vice-Chairman. 

on the request of learned Advocate 

for the ajpSplicant Mr. H. Chanda, Sâdjdurn 	- 

cedr to 8.12.2004 for hearing. 

- r 
Vice-Chairman 

mb 

16.12.04 	 None for the applicant. The matter 

was initially fixed on 17.12.04 and was 

• prepned to today. Matter be listed again 

on 17.12.04. 

I 
Vie e-Cha trinan 

i7iO4. 	Present: Honb1e Mr.Justice R.K. 

)3atta, Vice-Chajan. 

Heard Mr,H.Chanda learned 

counsel appearing on behalf of the 

applicant and Mr.A.Deb Roy, Sr.C.G.S.C. 

for the Respondents. 

Both the learned counsel for 

the parties have placed before me two 

judgments, one of Guwahati. Bench in 
• •. 	 Z1ishikesh Paul & Others,Vs.unjon of • 	______ 

I 	 1nd1a & Others in O,A.No.218 of 2000, 

cwhich was decided on 25th Day of October, 
- 	

2000 and another Judgment of the Chandj. 

t garh Bench of the Tribunal in Lakhwinder 

• 	L 	 Singh and Others, Vs.Unjon of India & 

others and other connected app1icatjons 

namey_1241 of 2002 and O.A.No.1299 of 

,2002 which was decided vide Judgment 
dated 11th July, 2003. 

- In Rishikesh Pau1s case decided 

by this Tribunal, the issue was relating 

62 
- 	 contd/ 

- 
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0.A, 305 of 2003 

to admissibility of Night Duty' Allowance to 
Pump House Operator(pHo) now redesignat&, 

as Fitter General Mechanjc( RM) • The stand 

taken by the Respondents was that on rédesjg. 

nation of posts under category of FI4,wI 

did not figure in the list for grant of NDA, 
they are not entitled to Night Duty Allowanc 
After taking into consideration that the 

matter has already been referred to Ninistr 
of àfence and it was expected that Min1str 
ofefence would take up approprIate deci 
sion, directions  were given tO L t effect 
to the Circular dated 17.2.2002 issued by 
the Senior Accounts Officer so fa as 

applicant therein are concerned. 
The decisiong of this Bench of 

the Tribunal ways considered by the Chandj 
garh Bench of this Tribunal in Lakhwinder 
Singht s case and the view was taken that 

the order passed in the case of Rjhjkesh 
Paul was in the nature of interi.rj order 
while disposing of main O.A. taking into 

account that the matter had already refe-. 
rred to Ministry of Defence, It was further 
held thereirL that the said order passed by 

this Tribunal were.only relating to parties.: 

The Chandigarh Bench came to the Conclusion 
that the Pump House. Operator redojgna ted 

as Fitter General Mechanic are notentit1ed, 

for Night Duty Allowance, This Benàh in 
Rishikesh Paul's case had, however;, made 
the following observat1ons: 

" 5, From the facts alluded above, it 
• 	emerges that the applicants were 

• 	provided with some extra allowance 
of 10 paise per hour for rendering 
Night duty. Since they are disc1gjng. 
the same and similar nature of duty 

FM as they were earlier a pI, 
it is difficult to discern the ratio-
nale behind the refusal of the a1low 
ance for NDh for similar duty, the 
allowance was provided against the 
services rendered. The matter has 
already been referred to the Ministry 
of Defence would take up an aproprja_ 
te decision as per law for providing 
the Night Duty Allowance for rendering 
such duty as 4Was done earlier." 

contdJ... 



b.A. 365 of 2003 	 I 
V .  

• 

17.12.04. 	 The present applicants claim that 

eveh ater redesignation they are performing 

• 	
•' 

duty and as such are entitled to Night 

S  

Duty 	Allowance. 

In view of the observations quoted 

; 	above, there is apparent conflict in the 

views expressed by two Benches of the Tribunal 

and as such I am of the opinion that the 

'7 matter be placed before Honble Chairman, so 

i14-- 	
14.iI.72 	,'..c . 	 that the conflict can be resolved on the 

'sC 
c 'as issue, 	to whether the Pump House Opera- 

tor now redesignated as FOM are or are not 

entitled to Night Duty Allowance after the 
redesignation in the event of performance of 

sight Duty by them *. 

• Invi.ew of the above, the matter be 

placed before the Non' bi e Chairman for fur- 

ther appropriate orders in the matter. 

Vice-Cha irmari 

lm 

Present 
	n'ble Sri Justice V.S. Aggarwa 

airman 

Hon 
	

Sri Justice G. Sivarajan, 
Vic 

Hon'ble Sr(V. Prahiadan, 
Administrati e Member. 

Xt 

Heard Mr. J.L. S ar and Mr. M. 

Chanda, learned counsel fo\the applicants 
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02.05.2005 Present : Eo&ble Sri Justice 
V. S. Aggarial, Chairman 

Hon'ble Sri. Justice 
G. Sivarajan 1  Vice-Chairman 

Honble Sri K. V. 
Prahladan, Administrative 
Mnber, 

Heard Mr. J.L. Sar]car, and 

Mr. M. Chanda, learned counsel, for 
the applicants and also Mr. M.U. 

Aimed, learned Addi. C.G.s.C, for 

the respondents. 

Hearing concluded. Order 

reserved. 

MérWer 	Vice-Chairman Chairman 
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17.5.2005 1 	 Judgment delivered in open 

Court, kept in separate sheets. The 

application is dismissed in terms of 

the order. 

97 
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/ IV 	 Member 	 Vice-Chairman 
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH 

Original Application No.303/2003 
with 

. Original Application No.305/2003 

Guwahati, this the /ttlay of May, 2005 

- . 	 Hon'ble Mr. Justice V.S. Aggarwal, Chairman 
Hon'ble Mr. Justice G. Sivarajan, Vice-Chairman(J) 

Hon'ble Mr. K.V.Prahladan, Mçmber (A) 

O.A.NO.3031 2003: 

Shri N.K. Chanda 
ShriN.C.Paul 
Shri P.B. Diengdon 
Shri Rajendra Paswan 
Shri Muktar Singh 
Shri Bindeswar Singh 
Shri Nagendra Jha 
Shri Dambar Bahadur 
Shri B.C. Debnath 
Shri Rupayan Chakraborty 
Shri Debraj Pathaniya 
Shri Jaharlal Kuri 
Shri Sambhu Prasad Chaurasia 
ShriC.W.Lama 
Shri Manik Chandra Dutta 
ShriMisriLaiRajak 
Shri Prabhu Nath Mishra 
Shri Mem Bahadur Thapa 
Shri Bansi Dhar Kumar 
Shri Mahamad Eycin. 

(All are working as Fitter General Mechanic under Assistant Garrison 
Engineer, E/M Section, Shillong and Garrison Engineer, Air Force, 
Shillong) 

Applicants 

(By Advocate: Sh. J.L. Sarkar and Sh. M.Chanda) 

Versus 

The Union of India 
Represented by the Secretary to the 
Government of India, 
Ministry of Defence, 
New Delhi. 

.4 

.-*., 



The Engineer in Chief 
ARHQ, DHQ 
Kashmir Bhawan 
New Delhi. 

The Controller of Defence Accounts (Pay) 
Uday Vihar, Narengi 
Guwahati -21. 

The Garrison Engineer 
M.E.S. Shillong 

The Garrison Engineer 
Air Force 
Shillong. 	 ... 	Respondents 

By Advocate: Sh. M.U. Ahmed, Addi. CGSC) 

O.A.NO.305 / 2003: 

Shri Rishikesh Paul 
Shri Jang Bahadur Gurung 
Shri Liliram Sharma 
Shri Bola Krishna Sharma 
Shri Raj Narayan Rai 
Shri Dhan Bahadur Pradhan 

(All working as Fitter General Mechanics in the office of Garrison 
Engineer, Shillong) 	

Applicants 

By Advocate: Sh. J.L. Sarkar and Sh. M.Chanda) 

Versus 

The Union of India 
Represented by the Secretary to the 
Government of India, 
Ministry of Defence, 
New Delhi. 

The Engineer in Chief 
ARHQ, DHQ 
Kashmir Bhawan 
New Delhi. 

The Controller of Defence Accounts (Pay) 
Uday Vihar, Narengi 
Guwahati-21. 

:. , 



• 4. The Garrison Engineer 
Shillong 

5. The Commander Works Engineer 
Spread Eagle Falls 
Shillong- 11. 

(By Advocate: Sh. M.U. Ahmed, Addi. CGSC) 

ORDER 

By Mr. Justice V.S.Aggarwal: 

Respondents 

The following question has been referred to this Full Bench for 

consideration: 

as to whether the Pump House 
Operator now redesignated as FGM are or are 
not entitled to Night Duty Allowance after the 
redesignation in the event of performance of 
Night Duty by them." 

To appreciate the question in controversy, we refer to the basic 

facts. For the sake of convenience, the same are being drawn from OA 

303/2003 entitled Shri N.K. Chanda & Ors. v. Union of India. 

The applicants were appointed as Pump House Operators in 

the Military Engineering Service and were granted Night Duty Allowance 

for such hours as they individually worked during the night at the rate of 

10 paise per house hour. As such, each Pump, House Operatorused to 

get about Rs. 100/- per month by way of Night Duty Allowance. The 

Pump House Operators were subsequently re-designated as Fitter 

General Mechanic w.e.f. 06.07.1994. However, the applicants contend 

that their nature of duties, responsibilities and grade remained the same. 

Some of the applicants were working as Fitter General Mechanic 

under A.G.E. E/M Section, Shillong and some under G.E. Air Force, 

Shillong. 	
• 	/6? 



Subsequent upon the re-designation in the year 1994, the NDA 

was admissible only to those categories which were enlisted in the 

Government order issued by the Ministry of Defence. The FGMs not 

being in the list, the Army Headquarter, Eastern Command took up the 

matter with the Ministry of Defence so that the FGM might be included 

in the list of the Government order for enlistment of NDA. 

Thereafter, the Controller of Defence Accounts vide his 

communication of 17.02.2000 communicated that it had been decided 

that the FGMs being not included in the notified list of categories under 

the Government order, are not entitled to draw Night Duty Allowance 

with effect from the date  of their re-designation. The letter reads: 

"In consistence with the provision of HQ 
office, New Delhi letter No.AT/2366-NDA-VIII 
dated 16-7-99 circulated vide Part I S.O.No.227 
dated 14-9-99, the category of Pump House 
Operator and Engine Driver Statice of ,  MES 
redesignated as Fitter General Mechanic (FGM) 
with effect frOm 6-7-94 are not entitled to draw 
Night Duty Allowance, as the category of FGM 
has not been included in the Govt. orders issued 
from time to time entitling them Night Duty 
Allowance (NDA). 

Of late it has come to our notice that one 
of our sub offices is admitting the Night Duty 
Allowance claim in respect of the category, of 
FGM, which is in contravention of the provisions 
contained in CGDA's New Delhi clarificatory 
6rder mentioned in para 1 above. 

In view of above you are advised to review 
with reference to records held by you that 
whether NDA has been paid to FGM and if so, 
initiate action to regularize the overpayment so 
male of in your audit area in consultation with 
Q and furt1er payment of Night Duty 
AllOwance (NDA) to F(M may please be stopped 
immediately. 

1. 



A confirmation to the effect that NDA is 
not being paid to FGM may please be sent to this 
office by all AAOs GEs/AAO AGE(I)s. 

G.O. has seen. 

Sd/- 
(S. Prasad) 

Sr. Accounts Officer" 

7. Applicants contend that their Night Duty Allowance had been 

stopped. Some of the other co-workers filed OA No.218/2000. They 

challenged the legality of the order of 17.2.2000. This Tribunal had 

directed that appropriate decision in this regard should be taken. In 

pursuance of the decision of the Guwahati Bench of this Tribunal in OA 

No.218/2000, the order dated 18.8.2003 had been passed rejecting the 

claim of the applicants, recording: 

"4. The MOD has since taken the following 
decision in the matter:- 

(a) 	As per MOD letter No.6 (1)/94/D/(W-II) dated 
06 Jul 1994 the following 8 categories of 
employees of MES were re-designated as Fitter 
General Mechanic (FGM) in compliance with 
CAT, Bombay judgment in OA No.704/90 with a 
view to entitling these categories for promotion 
to highly skilled grades:- 

Pump House Operator 
Driver Engineer Static 
Mechanic Petrol & Diesel Engine 
Driver Mobile Plant 
Operator Earth Moving Machinery 
Operator Pneumatic Tools 
Boiler Attendant 
Lift Mechanic (Existing Incumbents Only) 

(b) 	As a result of these orders, there are no 
category of officials designated as PHO and DES 
as besides these two six other categories were 
also merged in the category of FGM. It is also 
stated that FGM officials are brought on shift 
duties their prescribed duty per day being 8 

A 6r~ 
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hours. In case of their being detained for longer 
period they are entitled to compensatory off etc 
as per rules and Govt. orders. Having been 
integrated in combined category of officials 
called FGM, grant of NDA to these officials who 
held the posts of PHO & DES earlier, would not 
be proper and would be discriminatory to the 
FGM officials who earlier held posts other than 
PHO/DES. Further, the Supreme Court in their 
judgement dated 1 Aug 1997 in SLP (Civil) 
No.25134/96 has upheld the validity of a U.O. 
dated 12 Oct 1995 issued by DOPT wherein the 
following was stated on the question of 
admissibility of NDA to Chowkidars:- 

"The Chowkidars/guards being such 
a category whose normal duties 
contain an element of night are, 
therefore, not eligible for night duty 
allowance". 

(c ) Prima-facie, the above DOPT orders, whose 
validity was upheld by the Hon'ble Supreme 
Court also similarly apply to the applicants in 
the case under consideration. 

5. 	In view of above, interim payment of NDA 
which you were continued to get as sanctioned 
vide MOD letter dated 22 Apr 2002 and 11 Jun 
2002 is hereby stopped wef 01 Jul 2003." 

By virtue of the present application, the applicants seek to assail 

both the above said orders contending that they had been re-designated 

as FGMs from Pump House Operators but they are still performing the 

same duties and responsibilities and attending to night duty as they were 

doing earlier. Their duties and responsibilities remained unchanged and, 

therefore, they cannot be denied the Night Duty Allowance, which they 

have been drawing earlier. It could not be withdrawn simply on the 

ground that they have been re-designated as F€Ms. 

Taking stock of the facts, the Original Applications had been 

filed for quashing of the clarification of 13.5.2003 and for grant of NDA. 



( 

1 

The applications have been contested. 

Respondents plead that grant of Night Duty Allowances has 

been discontinued by the Union of India as a matter of policy decision 

which was communicated to the applicants. The re-designation to FGMs 

was done with a view to give them promotional avenues on any plot form. / 

However, NDA has been withdrawn as a matter of Government policy. 

San-ic had been done in pursuance of the decision of the Mumbal Bench 

of this Tribunal. 

We have heard the parties' counsel and have seen the relevant 

record. It is not in dispute that the Mumbal Bench of this Tribunal in 

OA 704/1990 had directed that with a view to entitle certain categories 

for better promotional avenues, the matter should be re-considered. In 
'I 

pursuance thereto, eight categories of employees of Military Engineering 

Service were re-designated as FGMs which also included Pump House 

Operators. 

Strong reliance on behalf of the applicants was placed on the 

observations of this Tribunal in the case of Rishikesh Paul v. The Union 

of India & Others, O.A.No.2 18/2000, decided on 25.10.2000. The same 

reads: 

"5. From the facts alluded above, it 
emerges that the applicants were provided with 
some extra allowance of 10 paise per. hour for 
rendering night duty. Since they are discharging 
the same and similar nature of duty as FGM as 
they were earlier as PHO, it is difficult to discern 
the rationale behind the refusal of.the allowance 
for NDA for similar duty, the allowance was 
provided against the services rendered. The 
matter has already been referred to the Ministry 
of Defence and it is expected that the Ministry of 
Defence would take up an appropriate decision 
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as per law for providing the Night Duty 
Allowance for rendering such duty as was done 
earlier. 

6. After considerin.g all the aspects of the 
matter the respondents are directed to take an 
early decision in the matter, preferably within 
three months from today. Till completion of 
such exercise the respondents are directed not 
to give effect to the circular dated 17.2.2000 
issued by the Senior Accounts Officer so far the 
present applicants are concerned." 

These findings clearly show that they are not final findings 

arrived at by the Tribunal. Reading of the order itself shows that this 

could not be an adjudication of the rights but mere observation. 

Consequently, it cannot be taken to be a decision that has been arrived 

at because otherwise a direction would have been issued. 

The learned counsel for the respondents, at the outset, took up 

the preliminary objection which fact even was noticed by the Chandigarh 

Bench of this Tribunal that grant of Night Duty Allowance is a policy 

decision. It cannot confer a right on the applicants. Resultantly, the 

petition by itself must be held to be not maintainable. 

In this connection, we refer with advantage to some of the 

decisions of the Supreme Court in the case of UNION OF INDIA AND 

OTHERS v. TEJRAM PARASI1MJI BOMBHATE AND OTHERS, 

(1991) 3 SCC 11. In the cited case, the respondents were Teachers of 

unapproved school. Their regularization involved grant of Government 

sanction to the School. The said School was being run by the officers of 

Ordnance Factory and no sanction had been accorded to the secondary 

school by the Government. The teachers were paid honorarium out of 

fees paid by the children and other donatOrs. It was held' that they were 

,A Ar-r 
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not entitled to the regularization at par with Government teachers 

because the Court would not compel the Government to change its policy 

and accord sanction to the School, which involves financial burden on 

the Government. In this process, the Supreme Court held that in policy 

matters, the Tribunal/Court will not interfere. 

17. Similar finding had been recorded by the Supreme Court in the 

case of INDIAN RAILWAY SERVICE OF MECHANICAL ENGINEERS 

ASSOCIATION AND OTHERS v. INDIAN RAILWAY TRAFFIC SERVICE 

ASSOCIATION AND ANR., JT 1993 (3) SC 474. The Supreme Court 

again reiterated that in matters of policy, the Tribunal/Court will not 

interfere provided the authorities do not transgress their constitutional 

limits or statutory powers. The findings of the Supreme Court are: 

"18. In the light of this background, when 
we examine the order of Tribunal, we find it had 
erred in interfering with a scheme. It is well-
settled in law that the Government has got a 
right to notify the scheme. It has equally a right 
to issue amendments. Therefore, it could amend 
the scheme including the provisions relating to 
the predominant factor from 6 to 37.5%. This is 
a matter of policy. This Court had taken the 
view in Union of India v. Tejram Parashramji 
Bombhate [(1991 (3) SCC 111 that no court or 
tribunal could compel the Government to change 
its policy involving expenditure. Again in Asif 

Hameed v. State of Jammu and Kashmir [AIR 
1989 SC 18991, in paragraph 19, page 1906 this 
Court observed thus: 

"When a State action is 
challenged, the function of the 
Court is to examine the action in 
accordance with law and to 
determine whether the legislature or 
the executive has acted within the 
PQWecS and fl4ncUQr's assigned 
under the constitution and if not, 
the court must strike down the 
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action. While doing so the court 
must remain within its self-imposed 
limits. The court sits in judgment 
on the action of a coordinate branch 
of the Government. While exercising 
power of judicial review of 
administrative action, the court to 
direct or advise the executive in 
matters of policy or to sermonize 
qua any matter which under, the 
constitution lies within the sphere of 
legislature or executive, provided 
these authorities do not transgress 
their constitutional limits or 
statutory powers."" 

18. Once again, in the case of STATE: FISHERY OFFICERS' 

ASSOCIATION, W.B. AND ANOTEHR v. STATE OF W.B. AND 

ANOTHER, 1997 SCC (L&S) 1003, the facts were that the applicants 

therein had approached the respondents for revision of the service 

conditions. There was an agreement. Government issued orders 

granting all benefits except monetary benefits from 1.4.1961, to 1.4.1981. 

The appellant association claimed arrears on the plea that agreement 

must be honoured. The Finance Department was not a party. Besides 

that the decision had not been translated into any formal Government 

'order. The Supreme court held that it was a policy decision. The plea of 

arbitrariness could not be accepted and since the matter fell within the 

realm of executive policy decision, the petition was disniissed. We find 

that the position herein is identical. 

19. More recently,' in the case of FEDERATION :OF RAILWAY 

OFFICERS ASSOCIATION. AND OTHERS v. UNION OF. INDIA, (2003) 4 

SCC 289, the Supreme court reiterated that judicial review.in such like 

matters is limited. It held: 



11 12. In examining a question of this 
nature where a policy is evolved by the 
Government judicial review thereof is limited. 
When policy according to which or the purpose 
for which discretion is to be exercised is clearly 
expressed in the statute, it cannot be said to be 
an unrestricted discretion. On matters affecting 
policy and requiring technical expertise the 
court would leave the matter for decision of 
those who are qualified to address the issues. 
Unless the policy or action is inconsistent with 
the Constitution and the laws or arbitrary or 
irrational or abuse of power, the court will not 
interfere with such matters." 

20. More close to the facts of the present case are few other 

decisions. In the case of SHIBA KUMAR DUTTA AND OTHERS v. UNION 

OF ' INDIA AND OTHERS, (1997) 3 SCC 545, the Government had 

decided to abolish two different categories, i.e., Fitters (T&G) and Jig 

Borers and in their place, they created a new category of Fitters only. 

The petitioners before the Supreme Court were Fitters (T&G). They 

complained that earlier they were enjoying higher pay scale than the 

Fitters and now they had been brought down to the category of Fitters. 

The matter had been examined by the Third Central Pay Commission. 

The Expert Classification Committee and Anomalies Removal Committee 

also looked into it and made a distinction. The Government 

subsequently took a decision to fuse different categories into one. The 

Supreme Court held that nomenclature and fitment is one of executive 

policy of the Government. Unless the action is arbitrary or there is 

invidious discrimination between the persons similarly situated, doing 

same type of work, it would be difficult for the Courts to go into that 

arena. The findings are: 



I 

Unless the action is arbitrary or 
there is invidious discrimination between 
persons similarly situated, doing same type of 
work, as is pointed out, it would be difficult for 
the courts to go into the question of equation of 
posts or fitment into a particular scale of pay. 

No different was the view taken in the case of STATE OF 

ANDHRA PRADESH v. V.C. SUBBARAYUDU & ORS., JT 1998 (1) SC 

198. In that case, options had been given to absorb in the  State service 

as per Government Office. Memorandum of 20th November, 1979. State 

Governments desired to take over cadre of Divisional Accountants only. 

The question for consideration was as to if it amounts to discrimination 

or not. The Supreme Court once again reiterated that it was a policy 

measure and the Court will not give direction in policy matters. 

Similarly, in the case of NATIONAL BUILDINGS 

CONSTRUCTION CORPORTION v. S. RAGHUNATHAIt A D OTHERS, 

1998 SCC (L&S) 1770, the National Building Construction Corporation 

had taken a policy decision on account of certain situations and 

conditions prevailing that foreign allowance would be payable only on the 

original basic salary of the respondents and not on the salary as revised 

on account of recommendations of the Fourth Central Pay Commission. 

In such a situation, the policy decision was to have an effect of displacing 

the doctrine of legitimate expectation. it was based on objective 

assessment of the prevailing situation. The Supreme Court heldwhen 

there . was no arbitrariness, scope of interference was limited. The 

findings read: 
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1136. NBCC had taken a policy decision on 
account of strange situations and conditions 
prevailing in Iraq where the respondents were 
deputed on foreign projects assigned to NBCC, 
that foreign allowance would be payable only on 
the original basic salary of the respondents and 
not on the salary as revised on account of the 
recommendations of the Fourth Pay 
Commission. In such a situation, the policy 
decision shall have the effect of displacing, the 
doctrine of "legitimate expectation", particularly 
as the decision was based on objective 
assessment of the prevailing circumstances 
including the financial stringency in which Iraq 
came to be placed. There is, therefore, no 
element of arbitrariness in that decision." 

23. No difference is the position herein. The erstwhile Pump House 

Operators were re-designated as Fitter General 'Mechanics. There was a 

policy decision. In their new post, the Night Duty Allowance, which 

earlier was given to them did not come to their benefit. Since it was a 

policy decision which was applicable to all, we find that there was no 

hostile discrimination to prompt the applicants and resultantly, we find 

that there is little scope for interference on this count. 

24. There are other factors, which prompt us. to come to the same 

conclusion. It was as a result of the decision of the Bombay Bench of 

this Tribunal that eight categories of employees of MES were re-

designated as Fitter General Mechanics with a view to entitling them to 

the categories of promotion to highly skilled grades. The eight categories 

were: 

 
 
 
 
 

 
 

Pump House Operator 
Driver Engineer Static 
Mechanic Petrol & Diesel Engine 
Driver Mobile Plant 
Operator Earth Moving Machinery 
Operator Pneumatic Tools 
Boiler Attendant 



h) Lift Mechanic (Existing Incumbents Only)" 

The Pump House Operators were one of them. They got 

additional benefit, i.e., right of being considered for further promotions. 

The NDA, which was being given to them, therefore, was not given to the 

said persons, keeping in view the decision taken. it would be inherently 

illogical to hold that the decision is discriminatoly. 

It has to be remembered that all employees, whose normal 

duties contained the element of night duty, would not be entitled to the 

Night Duty Allowance. Identical was the position in case of the present 

applicants. 

The Fourth Central Pay Commission had also gone into this 

question. Its recommendations are: 

"III. Overtime Allowance 

26.9 After the Second Pay Commission's 
recommendations, overtime allowance was 
sanctioned to many categories of central 
government employees. The Third Pay 
Commission recommended withdrawl of the 
allowance. They recommended compensatory off 
to those categories of employees who were 
required to work outside office hours; and for 
overtime work during periods of unusual activity 
like budget preparation and for parliamentary 
work, they suggested grant of honorarium. It 
appears that these recommendations have not 
been fully implemented by government. 

26.10. We have examined the question of 
payment of overtime allowance to the employees 
who are required to work outside the office 
hours. We have noticed with concern the 
implications and effect of the system on the 
work in government offices, discipline, and its 
cost to the exchequer. The system tends to 
generate inefficiency and creates an unhealthy 
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atmosphere in offices. We have been informed 
that in most of the State governments where the 
conditions of work are not materially different, 
there is no regular system of payment of 
overtime allowance except in undertakings 
where provisions of Factories Act are applicable. 

26.11. We have examined the working of 
the system, with particular reference to the 
developments that have taken place after the 
report of the Third Pay Commission and the 
arrangements made by state governments to 
meet similar requirements of work. We have 
come to the conclusion that the present system 
of payment of overtime in government offices is 
not satisfactory and is not conducive to 
efficiency in administration. We therefore 
recommend its discontinuance. Instead we 
suggest that wherever overtime allowance 
expenditure is being incurred due to inadequacy 
of staff, it should be made up expeditiously. 
Government should provide the necessary staff 
consistent with the requirement of work. For 
operative offices, the compensation should be in 
the form of off days rather than by way of cash 
benefits. Honorarium should be considered only 
for compensating the overstayal during periods 
of unusual activity or due to unforeseen 
circumstances. Government may also consider 
granting out of pocket expenses and transport 
charges for personal staff and drivers of staff car 
of Ministers and senior officers at suitable rates 
including a consolidated special allowance 
wherever necessary. 

26.12. In the view we have taken on the 
general question of payment of overtime 
allowance to the non-industrial employees of 
government, we are of the opinion that no useful 
purpose will be served by further deliberating on 
the Awards given by the Board of Arbitration in 
CA Reference No.3 of 1980 and NO.6 of 1981 
.which have been referred to us by government. 

26.13. Government employees eligible for 
grant of overtime allowance are given "night duty 
allowance", or weightage for hours of work 
performed during night. It has not been possible 
for government to introduce a uniform system of 
weightage for night duty' because the 
requirements of each organisation are different. 



Suggestions have been received for prescribing 
uniform standards for 'night weightage' and 

night duty' hours. Government may consider 
the advisability of having the entire matter 
examined as it has various aspects and 
implications. In the meantime government may 
refix the rates of night duty' allowances." 

Therefore, the Pay Commission had recomrr ended to the 

Government that it should examine the entire matter and re-fix the NDA. 

But it has never been recommended that anybody who is performing the 

night duty, be awarded the NDA. Therefore, the applicants' reliance on 

the said Pay Commission's report is of little consequence. 

In fact, it was rightly pointed that there were eigtt categories, 

which were taken into the category of FGM. Two of them seek NDA. If 

night duty allowance was given to these two and not to others, in that 

event, it would amount to hostile discrimination qua others. We, 

therefore, sum up that as a result of the decision of the Bombay Bench of 

this Tribunal, certain categories, which we have reproduced above, were 

re-designated as FGMs. They became entitled to certain promotional 

avenues which were earlier not being given. They came in the category 

for being considered to highly skilled grades. Therefore, it cannot be 

termed that the NDA which was earlier being given and now being 

denied, would amount to discrimination. In this regard, with respect to 

the earlier decision, we find no ground to interfere. We approve the 

decision of the Chandigarh Bench of this Tribunal. 

We answer the reference as under: 

In the facts of the present case, the Pump 
House Operators, after their re-designation as 
Fitter General Mechanics, are not entitled to 
Night Duty Allowance in the event of 
performance of night duty by them. 
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31. Since this Tribunal has exanilned the matter, we find no 

reason to remit the matter back for re-hearing as. that would be an idle 

formality. 

32; No other arguments have been raised. 

33. For these reasons, we fmd that the Original Applications being 

without merit must fail and are dismissed. 

ç 
(K.V.Prahladan) 	( .Sivarajan) 	 (V.S.Aggarwal) 

Member (A) 	 Vice-Chairman(J) 	 Chairman 

/NSN/ 

I 

.____i. .... 
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iii Rishikesh Paul & Others. 

Applicants 
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Union of India & Others 	... Respondents 

Lists of dates and synopsis of the case 

Synopsis of particulars in the application 

6.071994-Applicants were redesignated from Pump House 

Operator (PHO) to Fitter General Mechanic (FGM). 

Their duties and responsibilities remained 

unchanced and they continued to get Night Duty 

llowances (NDA) even after being redesignated 

as they had been getting earlier as PHO. 

Government subsequently ' issued orders 

notifying the list of ct eqories of personnels 

entitled to get NDA in which the category of FG 

was not included, 

14.O7.1999-Enqineer'-in-chief, Eastern (ommand wrote letter 

No, /20050/ND/ElC (3) dated 14.07.1999 to rmy 

Headquarter and Ministry of Defence recommending 

for the continuation of ND to the FGMs:, 

nnexureI) 

1V022000-Controller of Defence Accounts (CD) issued 

letter No.Pay/024/IV/PC/86VII dated 17,02.2000 

di rectirc to stop payrnent±to the FGMs and 

further to recover the amount of NDA paid to the 
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FGM since 6. 794 since they are not entitled for 

the 	same 	consequent 	upon 	their 	being 

redesignated as FGM 	e,f,6,794. 

As such payment of NDto the applicants 

under sl,no1 to 14 were stoppedtith effect 

from 01.0199 and that of applicants under 

sLno15 to 20 e,f,01062000 and recovery 

also started thereafter. 

pplicants filed 0,No.218/2000 before the 

Honble 0T, Guahati challenging the legality 

of the order, (nnexure-II) 

25102000-The CAT, Guviahati passed its ;judgment and order 

in 0,.A,No218/2000 directing the respondents to 

consider the case of those applicants as per laN 

Nithin three months and stayed the operation of ........................................ 
C0s order dated 1702.2000 till such time 

	

. 	 - 

their cases are considered 	(nne>cure-III) 

18082003-Respondents 	issued 	speaking 	order 

No,1151/CT/021B/2000/126/E1 dated 18.08,2003 

declaring that the applicants are not entitled to 

NDA on their being redesignated as FGM and stopped 

payment of NDA to the applicants e,f.01.07..2003 

(nnexu re- IV) 

Hence this O.A before the Hon'ble Tribunal. 

PRAYER 

: 	Relief(s sought for: 

Under the facts and circumstances of the case stated 

above, the applicants most humbly and respectfully pray 

that the Hon'ble tribunal be pleased to grant the 

folloNing reliefs. 
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8.1 That t h e impuqned speakinq order no1151/CAT/Q 
2l/2QQQ/126/E1A dated 18, 08,2003 and also the letter 

dated 17,02,2000 issued by the respondents be declared 
as voidabtio 

8.2 That the Hon'ble Tribunal be pleased to declare that 

the applicants are entitled to get ND, even after 
beinc redesignated as FGM, 

8.3 That the responderts be directed to pay NDA to the 

applicants .e,f 06.07,1994 i.e since redesignated as 

FGM, and refund the amount the recovered from the 

applicants as overpayment of NDA immediately, 

H 8.4 Cost of application 

8.5 Any other relief or reliefs to which the applicants are 

entitled to, as the Hon'ble tribunal deems fit and 
proper, 

9. 	Interim order prayed for,. 

During Pendency of this application 	the applicants 
pray for the following relief 'a: 

9.1 That the Hon'ble Tribunal be pleased to direct the 

respondent that pendency of this appljcaticn shall not 

be a bar for the respondents for considering, the case 

of the applicants for the purpose of NDA. 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH: GUWAHATI 

(An Application under Section 19 of the Administrative Tribunals Act, 1985) 

2 

O.A.No. 3 O,:s 	/2003 

BETWEEN 

Sri Rishikesh Paul 

Shri Janq Bahadur Gurung. 

S h r i Liliram Sharma. 

Shri Bola Krishna Sharma. 

Shri Raj Narayan  Rai. 

S h r i Dhan Bahadur Pradhan. 

(1l working as fitter general Mechanics in the office 

of Garrison EngineerShillonq) 

The Union of India 

Represented by the Secretary to the 

Government of India Ministry of Defence. 

Nev Delhi. 

The Enqineer in Chief. 

RHQ,DHQ 

Kashmir Bhawari 

New Dc liii. 

Controller of Defence ccounts(pay) 

Uday Vihar, Narenqi, Guwahati21 

The Garrison Engineer 

Shillonq, 

S. The Commander works Engineer 

6:&V6 
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Spread Eagle falls 

Shi 1 lonc'" 11 

Particulars of order(s) against which this application 

is made.. 

This application is made against the impugned speaking 

order NoMSOCAVOA-218/2000/12601A dated 18.08.2003 

issued by the respondent no.5 stopping the payment of 

night Duty llowance(NDA) for the second time w.e,f 

01.07.2003 to the applicants arbitrary which they 

restored earlier following the passing of the Judgement 

and order dated 2510.2000 in 0..A No 218 of 2000 by 

this Honble Tribunal and also against the nofmrefund 

of the amount of NDA recovered from their salary on the 

plea of overpayment.. 

Jurisdiction of the Tribunal. 

The applicants declare that the subject matter of this 

application is well within the jurisdiction of this 

Hon'ble Tribunal. 

Limitation.. 

The applicants further declare that this application is 

filed within the limitation prescribed under section21 

of the Administrative Tribunals Act. 1985, 
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4. 	Facts of the Case 

41 That the applicants are the citizens of India and as 

such they are entitled to all the rights, protections 

and privileges as guaranteed under the Constitution of 

India. All the applicants are presently working as 

Fitter General Mechanics, (in short FGM) H.S. II under 

the Garrison Engineer (P), MES, Shillong 

42 The applicants pray f o r permissio nto move this 

application 5ointly in a single application under 

Section 4(5) (a) of the Central Administrative Tribunal 

(Procedure) Rules 1985 as the reliefs sought for in 

this application by the applicants are common, 

therefore they pray for granting leave to approach the 

Hon'ble Tribunal by a common application 

43 That the applicant no1 was initially appointed as 

Mazdoor in the year 1971 • under,  the Comrnandar works 

Engineer, Shillong Thereafter he was promoted to the 

post of Motor Pump Attendant i nt he year 1983 The 

applicant no.2 was initially appointed as Mazdoor in 

the year 1967 under Commandar Norks Engineer, Shillong 

Thereafter, he was promoed to the post of Motor Pump 

Attendant.. Thereafter the post was redesignated as 

Fitter General Mechanic following the order of 

Government of India issued bearing letter No. 

6(1)/94/D(NII), dated 6t1 --i July, 1994. In the said 

letter dated 6t1--i July 1994 the Government of India, 



Ministry of Defence, New Delhi further stated that the 

redesignation as stated above would be entitled these 

categories for promotion to highly skilled grades as 

ocr the present benchmark percentage It is further 

contended •in the said letter,  that E"in-C's Branch will 

initiate action to amend t h e recruitment rules 

accordingly. 	And detail administrative instructions 

regarding 	training 	of 	the 	tradesman 	and 	their 

deployment 	trade 	tests 	for 	considering 

suitability/eligibility for higher grades etc. shall 

be issued by the EinC's Branch. It is further stated 

that with the concurrence of Ministry of Defence 

(Finance Division) and the aforesaid letter dated 

$71994 was duly circulated by the Government of 

India, Ministry of Defence to all the Commands for 

further necessary action. Be it stated that both the 

applicants were promoted to the cadre of Motor Pump 

Attendant durinQ the year 1981 to 1983. 

That consequent upon the redesignation in the year,  1994 

the NLDA become admissible only to those categories of 

staff ho iere enlisted in Lhe government order issued 

by the ministry of Defence wherein the category of FGM 

as not ihcluded and as such the FGM s become non-

entitled to NDA which they had been getting prior to 

Lheir redesignation. 

45 That the FGM not being included in the list notified by 

the Government s  The Army headquarter, eastern Command 

took up the matter with the Ministry of Defence so that 
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the category of FGM might be included in the said list 

for the purpose of ND, which is evident from the 

letter of 	the Engineerin-Chief, Eastern Command 

hearing 	No, A/20050/NDA/ElC (3) dated 14 	July. 

1999 

(Copy of letter dated 14071999 is annexed horeto 

and marked as Annexure-I) 

4,6 That it is stated that the present applicants had 

attained the eligibility for promotion of FGM HS II 

long back in terms of clause"V of the letter dated 

217,94 wherein it is stated as follo's 

5. Highly skilled Grades for Fitter General 

Mechanic. 

With the redesiqnation of the above trades, 

the personnel 'jould he eligible for promotion 

to Fitter Gen Mechanic HS II subject to 

passing Trade Test and having rendered a 

minimum of three years service. Similarly, 

the existing Mazdoor, Chokidar and Safaitjals 

could be eligible for promotion to Mate 

Fittr Gen Mech (SS) subject to passing of 

trade test and having rendered a minimum of 

three years service in the grade subject to 

availability of vacancies. 

It is 	relevant to mention here that 	the promotion 

of 	the applicants to the 	cadre of 	FGM 	HS 	II 	no 



effected vide Part -'II order,  No, 19 dated 13th May, 

2002 issued by the Garrison Engineer (P), Shillong, 

granting the benefit of promotion with effect from 

152,2002 only in the light of the instructions 

contained in the order of letter,  dated 2171994. 

Therefore, it could be presumed that the present 

applicants were eligible for promotion to the cadre of 

FGM HS'II on the date of issuance of' letter dated 

2171994 and vacancies were also available out of 35% 

quota reserved for promotion as an one time measure as 

per order,  contained in the letter dated 2171994. 

In view of the above factual position and since 

the applicants have passed the Trado Test conducted 

only on 7th June 2001 and also on considering the fact 

that they have now been promoted to the cadre of FGM HS 

II after the process of selection, therefore, there is 

no difficulty on the part of the respondents to grant 

the antedated promotional benefit in the cadre of FGM 

HS II at least with effect from 31,31995 as granted to 

their other countrparts working in different regions 

of the country, 

4,7 That suddenly the controller of defence Accounts (CD) 

vide 	h i s 	letter 	no 	pay/024/IV/PC/86VII 

• dated17.02,2000 stopped• payment of ND to the 

applicants forthwith and further directed to recover 

the amount of NDA paid to the applicants after 

0607,1994 ie. the date from which they were 



( z 

8 

redesignated as FGM. Accordingly, the recovery of NDA 

already paid to the FGM s after 06071994 were started 

from their salary for the month of June. 2000 without 

issuing any prior notice or providinq any reasonable 

opportunity to the applicants of being heard in 

violation to the principles of natural justice and 

procedure established by law. 

(Copy of letterda'ted 1702. 2000 is annexed hereto 

as Annexure-lI) 

4.8 That it is stated that due to non consideration of the 

promotion of the present applicants within the time 

sc hedu 1 e con t a i ned i n the Go v e r nme n t o rd( r dated 

21.71994 the present applicants incurring huge 

financial loss each and every month, every day whereas 

counterparts of the applicants earning higher salary as 

because their basic pay in the scale of Rs, 1200-1800 

(revised Rca, 40006000) in fact has gone very high but 

the present applicants are much belo'A in the slab of 

the aforesaid scales due to non fixation of pay with 

effect from 313.1995. As such, applicants are highly 

discriminated in the matter of promotion to the cadre 

of FGM HS II and the action and in action of the 

respondents is violative of the Article 14 of the 

Constitution in as much as the Government policy has 

been implemented in selective areas on pick and choose 

basis and on the basis of the said Government policy 

contained in the letter dated 2171994 the present 

applicants have been promoted to the cadre of FGM HS II 



only with effect from 1522002 vide P.T.O. No. 19 

dated 1352002. 

4,9 That conseuent upon the sudden discontinuation of NDA 

to the applicants and recovery there of in an arbitrary 

manner, the applicants approached the Hon'ble Central 

Administrative Tribunal (CAT). Guwahati through 0,A,No 

H  
218 of 2000 challenging the legality of such action of 

the respondents. The Hon'ble CAT after examining the 

case was pleased to pasits ,judgment and order dated 

25102000 in ONo 218 of 2000 with the 

observations/directions as quoted below:- 

5 since they are discharging the same and 

H  similar nature of duty as FGM as they were earlier 

as PRO, it is difficult to discern the rat•••ioale 

behind the refusal of the allowance for NDA for 

similar duty, the alloance was provided against 

the services rendered. The matter has already been 

referred to the Ministry of Defence and it is 

expected that the Ministry of Defence would take 

up an appropriate decision as per laN for 

providing the NDA for rendering such duty as was 

done earlier. 

$.After considerinoall the aspects of the m .bter 

the respondents are directed to take an early 

decision in the matter, preferably within three 

months from today. Till completion of such 

exercise the respondents are directed not to give 

effect to the circular dated 1702.2000 issued by 
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the senior ACCOurits Officer so far the present 

applicants are concerned, 

(Copy of judgment and order dated 25.10.2000 is 

annexed hereto and marked as Annexure-Ill) 

4,10 That 	pursuant 	to 	the 	judgment 	and 	order 

dated2510,2000, the applicants however continued to 

get the NDA in terms of the said order. 

4,11 That thereafter, the Respondents issued the impugned 

Speaking order bearinQ No.1151/CT/O-218/2000/126/E1 

dated 1808.2003 whereby it was declared that the 

applicants are not entitled to NDA on their being 

redesiqnted as FGM and accordingly payment of NDA to 

them were discontinued we,f01.0720O3 on the 

following pleas;' 

The applicants who were PHO s earlier and 

were clubbed together with some other seven 

categories and all were redesignated as FGM, 

in such case paying NDA to the applicants 

alone would be discriminatory to others who 

were 	clubbed 	together 	under 	the 	new 

designa .tion of FGM.Hence they were not 

included in the notified list of persons who 

are entitled to ND,and 

The FGM s are brought on shift duties, their 

prescribed duty per day being 8 hours which 

includes night duty also and as such no 

special allowance in the name of NDA is 
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permissible for them in resect of their 

night duties. For this, the respondents 

relied on Supreme Courts Judgment dated 

01.081997 in SLP (civil) No25134/96 which 

held that 

The chowkidar/guards being such a 

category whose normal duties contain an 

element of night are, therefore, not eligible 

for night duty alloi.,iance" 

(Copy of speaking order'dated 1808.2003 

is annexed hereto as Annexure-IV) 

4.12 That the applicants most humbly begs to state that they 

have been redesignated as FGM from Pump House Operator 

(PHD) but they are still performing the same duties and 

responsibilities and attending to night duties as they 

were doing earlier as PHD s. As such their duties and 

responsibilities remaining unchanged, they cannot be 

denied ND, which they had been drawing earlier, simply 

on the plea that they have been redesignated as FGM. 

Therefore, exclusion of FGM from the notified lit of 

categories entitled for NDA by adopting the technique 

of redesignating them as FGM is an unfair lab our 

practice. As such the contention of the respondents as 

stated in Para 4,11(a) above is not sustainable in the 

eye of law. 

4.13 That 	the applicants 	further beg 	to 	state 	that the 

,judgment dated 	0108.1997 	of the 	Supreme Court 	in SLP 

(civil) 	No25134/96 	referred to by the 	respondents as 
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stated in para 411(b) above is not applicable in the 

instant case and is irrelevant since the said judgment 

relates to the category of chowkiders and guards 

whereas the present applicants are fitter General 

Mechanic (FGM). Hence the aforesaid contentions of the 

respondents resulting into stoppage of NDA to the 

applicants and recovery thereof are arbitrary,  

malafide, unjust, illegal and unfair,  and against the 

spirit of the judgment and order dated 25102000 in 

(JNo 218/2000 passed by this Hon'ble Tribunal. 

414 That the applicants beg to submit that due to illegal 

stoppage of ND, the applicants have been incurring 

heavy financial losses and hardships and finding no 

other way the applicants are aproaching this Hon'ble 

Tribunal for protection of their rights and interests 

and this is a fit case fort he Honble Tribunal to 

interfere with and to direct the respondents to restore 

the payment of NDA to the applicants w.e.f the date of 

its discontinuation immediately and to refund the 

amount of NDA recovered from their salary, 

4,15 That this application is made bonafide and for the 

cause of Justice, 

5. 	Grounds for relief(s) with leQal orovisiQn 

6 (JZ Ik4vct 



%l For that, the applicants on their redesignation from 

Pump House operator (PHO) to fitter,  General mechanic 

(FGM) have been performing the same duties and 

responsibilities even after being redesignated as they 

were doing earlier. As such, deniel of NDA to the 

applicants an the simple plea that they have been 

redesignated and exclusion of the category, from the 

list for NDA is an unfair labour practice. 

.3.2 For that, the applicants in their capacity as FGM are 

attending night duties as done earlier and as such they 

are entitled to NDA for the services rendered by them 

53 For that, the applicants had been drawing NDA for years 

together even after being redesignated as FGM since 

they are entitled for that which were duly passed by 

the ODA and Audits, and sudden discontinuation of the 

same is Arbitrary, illegal, unjust, malafide and 

unfai r 

54 For that whereas the duties and responsibilities of the 

applicants were kept unchanged even after their 

redesignation by the Govt, the controller of Defence 

accounts does not have the authority to stop payment of 

NDA being drawn by the applicants 

55 For that the CDA by stopping NDA to the applicants 

acted arbitrarily and that too without any prior notice 

or providing any reasonable opportunity to the 

applicants of being heard of which is a violation of 

H 
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the principles of natural justice and not In accordance 

with the procedure established by law, 

56 For that this Hon'ble tribunal by its judgment dated 

25102000 in 0,A No 218 of 2000 have observed that 

there is no rational behind the refusal of the 

allowance to the applicants for similar duty. 

5.7 For,  that the continuation of NDA to the FGM category 

was duly recommended by the Army Head quarter, eastern 

command to the ministry of Defence. 

58 For that the contentions made by the respondents in 

support of their action in their impugned letter dated 

.1-8082003 is not sustainable in the eye of law. 

59 For that the stoppage of NDA to the applicants and 

recovery thereof, which they are legitimately entitled 

to get., have caused great financial hardships to such 

.illpaid employees, leading to irreparable loss to 

them 

5.10 For that it is a continuous wrong committed by the 

respondents leading to less payment to the applicants 

and fresh cause of action arising every month when the 

salary is paid to the applicants, 

6. 	Details of remedies exhausted 

That the applicants state that they have no other 

alternative and other efficacious remedy than to file 

this application. Their pronal effects, departmental 

H: 
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recommendations and even the observations/di rect ions 

made by this Hon'ble Tribunal in 0ANo 218. of 2000 

could not yield any result. 

7. 	Matters not previously filed or pending with any other 

Court.. 

The applicants further declare that they had not 

previously filed any application, Writ Petition or Suit 

before any Court or any other authority or any other 

Bench of the Tribunal regarding the sub1ect  matter of 

this application nor any such application, Writ 

Petition or Suit is pending before any of them. 

B. 	Relief(s) souaht for: 

Under the facts and circumstances of the case stated 

above, the applicants most humbly and respectfully pray 

that the Hon'ble tribunal be pleased to grant the 

following reliefs. 

8.1 That the 	impugned speaking order 	no.1151/CAT/`OA- 

218/2000/126/ElA dated 1808.2003 and also the letter 

dated 17.02.2000 issued by the respondents be declared 

as void-abinitio. 

8.2 That the Hon'ble Tribunal be pleased to declare that 

the applicants are entitled to get ND, even after 

being redesignted as FGM, 

$.$ That the respondents be directed to pay NDA to the 

applicants w.e.f 06.07.1994 i.e. since redesignated as 
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I 

FGN, and refund the amount the recovered from the 

applicants as overpayment of NDA immediately, 

$4 Cost of application, 

a.4 

 

Any other relief or reliefs to which the applicants are 

entitled to, as the Honble tribunal deems fit and 

proper, 

119 Interim order Draved for,, 

Durinq 	pendency of 	this 	application, 	the 	applicants 

pray for the followinq 	roliefs: 

That 	the 	Hon'ble 	Tribunal 	be 	pleased 	to 	direct 	the 

respondents that pendency of this application shall not 

he a bar 	for 	the respondents 	for considerinq the 	case 

of the applicants for the purpose of ND. 

This application is filed throuqh Advocates. 

i) I. 	P. 	0, 	No, JJ 

Date of Issue 63, 

Issued from 

Payable at 

12. List of enclosures, 

s given in the index, 
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VERIFICATION 

I, 	Shri 	Rishikesh 	Paul. Son of 	Harendra 	Kumar 	Paul, 

working 	as 	FGM 	HS 	II, 	Office of the 	HS 	II, 	office 	of the 

Garrision 	Engineer, 	Shillong, one of 	the applicants 	in the 

instant application, duly authorized by the other applicants 

to 	verify 	the 	statements 	made in this 	application 	and to 

sign 	this 	verification, 	Accordingly I 	declare 	that the 

statements made in paragraph 1 to 4 and 6 to 	12 are true to 

my knowledge and those made in paragraph 5 are true to My 

ieal advice which I believe to be true. I have not 

suppressed any material fact. 

And I sign this verification on this the .........day of 

December, 2003. 



	
/ 	1 

; - - - - - - ..____._ - - -- -- - - - ______ - _ - - _•  
AltO E-in-C's letter No A/20050/NDA/CIC(3) dt 14 J6199 

NDA TO .PU 	HOUSE .EOR AND 	-• 

• DRIVER -'ENGINV  STAT.IC IN' t1ES 	kNNEXUR?i s• 

el 

• 	 .•,••... 
A case regarding admissibility of Night Eity :A1) Qw*nce, to 

PiOand DES consequeñt to redesig 
t. 	

nation as E' 	s referred to: 
MTi.trv of Defence by 000A New Uelhi. fqr ciarf1ciQn. Minis-

of )efence has however clarified, that e.ne iit. Itty Allo-
mh.e is admissible only to those catebrie. 	tch - are enlisted 
t:c the Government. order. A CODY of Ninlstry of 	ID 	-. 

569/9ci/J)(wk) dated 3 Nar'99 in.which said ca rification 
::: been communicated to this ',-;L is enclosed fc'r your. 1nfor-

matiri and necessary action. 	 •. 	 - 

• 2. 	•Stnce M F;11 caegories is not en3.istd in i'he ivt order 
for grant of NDA a case has been tak 	up by this H, 'dth 
tziVtry' of' Def'nce to issue necessary ovt order to grant of 

	

to those 	kho are employed as PO &'DES. 

Sd/- xxx 	• 	- 
IC) Cbéttri- ) 

• 	- 	 • 	 SAO 	• 	• 	• 
SO 2 	rs(Pers) 
for Engneer-in-Chief -. 

C. 

03 

- 

: 

"S . 

• 	 • 

• 	 • 

• 	 I 	

• : 
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' :' 

to. Pj/O24/IV/pc/86—vII -i.... r 
'-....Of1Ceof.,.tho; CDA.Guwhatr  

Uctr /an' Vihr, Nnrnngi 
- 	 1111 	— 731 	71 • 	• 	

' 	 l 

To 	M 	_ 	
Dated l7iO2/2oOO' ,  

.' 	 .'.• 	 .• 	. 
' 	 . 

Aii,Los  

3)-AlhjO Es/\E(I) 	 - 

• 'Sub':- Gran4'of .Miht. Duty 11owLnc to'Purnb, House Oprtor• 
tnd Enpnc Driver. strtic of MES who are rdesiwvtd 
e Fitter .  GLner'1 echnic 

• 	In- cons ip tonc e. with' the' 'provision of UQ office, 
Lettcr,'io. A/2366NDAIII 'dated . 1 6-7-99, circu1rtec.I"vido.Part .1 
)O 'k 27 arcJ. 1L4.9_9tJ, tne cLLgorj of. Prnb HOUSe Operator and 
- gine Drivcr Sta -tc of M13 rcdcs:,rntc.d as Fittr Geer1 Mechanic 
(.24 ) ¶s'.Lth cff.ct from 	294  'r .ot ~ritit1eThrav ftht ucL 
..,owance,:is.the'categorv of'FG1hs not been iaed:in the Govt. 

s issued from tn to time cntit1irig thrn Night Duty Allowance 
.. 	 . . 	. 	 . 	 . 	 • 	 , 	 . 	. 	• 

• ••'.• 	Oflato 'it 'hs.coieto' our 'notice that one of our' sub, o,ffics-1\ 
'is 	ittig,the.Uiht Duty ' llowic clrtim in' respoot 'rt 	crt 	: 

• r.gory of FGM, 'thich is in- contravention of the p;ovisions contained 
in CGDt s New Delhi clrific' - t'ry or'lcr mentioned in pra I above.  

" :. ' Iri view of above you ore advised to review withxcfcren'c.e to': 
rcc'cr,dshldHy.y.o.u'tht'whcthor 'DP has been pidto FQ! n,d •if.sn 

to rcguDiris the ccr j t_q çf inyou 
• auditrea 'in consultaion with GE aria. 2 urthr pnymcnt of.Ui1jJL... 
• talowance "(NDA) to FGM, iikay olease' be stopped .imined.intcly' • •.• ••• 

_____ _____ 	
44-  4__•• 

/1 c infirrnatioi t the cffi'ct tivit UDA is not being paid t'i 

FGI'l may plcse be G01t to t'is or fic by a1) 4'J10s GE/iO .G(i)b. 
I 	 / 	

4 

G.O. has seen. 	
I 

K 	 - 	 - I'.-. 

	

•'. ,Dt/4LJJ'ft'\ 	 • •( S. PRi'\SAD ) 	• 	' 

fr/A/ 	- 	 SR. % ACCOUNTS OFL'ICER. 

• 	 ' 	 • 	 ' 	• 	

• 	

,: 	

• 	• 	 :' 	 , 	' 	
,, 	 ',• 	 . 	

' 	

1' 
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S 	 IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAIJALE W NCII 

Original Application No 218 of 2000 

• 	Dateof decision: This the 25th day •of,Qctobo2OOOt 
I I  

The Hon'ble Mr Justice D N Chowhdury Vice-Chairman 

1, ShriRishikesh Paul 	
I 

Q 	Shri JangBahadur Gurung 
5ShriLi1aram 'Sharma 	 . S  

; , 4.hriqiari8hna5Sharffla, 	. 	 • 	. 	. 
.5.ShriRaj'Narayan Rai :. 	 . . 	. 

6 	Sh,t Dhan Bahadur Pradhan 	 . Appi,icanta 

:Al1'the applicants are'Fitter'General . 
Mechanic .wotking in the establishment' 	'• 
of Garri8on Engineer, Shi1lon. 	X. 	 I 

•By,Advocates Mr M. Chanda, Ma N.D. Goswami' 
and Mr. .N. Chakrabarty. 	. 

versus  

• •l.'The Union of India, represented by the 
Secretary to Lh Government ofIndia,, . 	 • 
14ini3try of JJ £ 	 . 	 • 

2 	The Ing1neer in Chief, 
::ARHQ ,  DHQ, 	 . . 	. 
•':: Kashmir Bhawan, New Delhi. 	

• 

;3.TheContrOl1erOf Defence Accounts (Pay),' 	• 	 S  

UdayVihar, Narangi, 	 S 

- Guwahati.' 
The Garrison JngiimOrt 	 . 	 I  

Shillong. • 	 . 	 S 	 ..5..Respondonta 

S 	
Adyocate Mr, B.S. Basumatary, Addl. C.G.S.,. 	. 	 . 

6 4  

	

'OR.DER 	r 	• 	 s, 

J 	(V C ) 

•, The • issue relates to, admissibility, of, Night Duty 

Allowance (NDA for sKort) to the Pump House Operatprs (PHO 

short) berving in the Military Engineerig ServiC 

redesignated as Fitter General Mechanic (FG4 for short) with 

eftect iroiii 6.7.1994. 

JA 
tall. ,fla 



	 __;'•L ,  • 7_ i 	• 

I,  

T;T 
1/ 01

1 	

jIo aPP11cants are 8iX in number 	ho have jone  
. k 	

./ • 	-. .. 	tOget 	an 	fled. a 	1flg1.e 	 Si'nce th 	cause 

I, 	

! 	 iH 
•l 1 	' . 	• ? action and .te, nature o, 	

!f.prayed for. resame,and off 

I 	

l r.nate.th .l 	
are 	

llwed. 

	

espouse their grievafl 	by 
thi5 $ingle application under the 

I 	

(I 

'71 	
Provis08 of Rule 

4 ( 5
)(a) of the Central Administrative 

'Ill 	
I 	

I 	 I 	

Is 	Ii 	

IJ 

	

TriUfl 	
(Procedure) Rules, 1987 I 

I) 	
'I 	 I 	

'I 
P 
--rior.to te impugned tderàated 

2 	 .?220 	
Annexure 

, the applicants were working as PHO and were warded NDA 
for 	

tey Performed during the flight' 
	the rate of ten pajse per house hour.' Such 	

Ucordiig to 
H H 	' 	

applicants 
Caj 	

to aroun'flS1Q0/ Per manson.h PHO Was • 	I 	
redesignated with effect from 

6 .7l994 as k'GM* h1e nature 'of 

	

H 	' 

• 	
•' 	duty and grad0 j 	

service remained the same, and they 

	

.1 	• 	 S 	

I 	. 

• 'Continued to get the 
NDA calculating o the, 

hours of night ty performed by each indivuai 	
According to the 

• 	 ,' 

,cants.,4fL 	redesign0 was made 
in 1994, NbA was made 	( i$ Only to those categorj5 

which were enlisted n 
FGovernment Orer. In the order there is. no menon of FG 
therefore the Armyfiead

Eastern Command took up the 
matter with t1he inistry of 

Defence in order to iflclude te ?G1 ifl the 
list of bhe Government Order for the purpose 

I 	
I 

o,deci. 	
in the matter. 	

Thet'coflcerfled 

........1' 	 • 	
••H' 	 .. 	

. 	 1 	. 	
H 	

•• 	, 	I  
H 	

' authority: madecorre8pofldOfl0 	ith 
eastern 	 the Army: Headquac8 	

'I Annexure•ommand. One 
such.'cornmunjcatjon is annexed As 

to the application •%By. his 
117.2.2000 • 	 communicion 'dat ' 

the Senior Account 	
ed 

8 	

at 

Officer informed the concerned H 	

•',,. 

authority to Stop the payment of 
NDA 

and advised tO initiate 
• 	

H 	action, to 	 -  tho 
•. 	

Wri't0. atatenlent h 	
£ied o' boh1f 	the repodonts. The 

respondents adnittOd that  di 	 the' applic 	are scha&gjny 	
iflhjlar natuto of dutlea, 	having als 	n 

	

o 	ot 	
, 

disputed Lh 	ch 	5PPliCiit 	are atending thai 	ngnt 



I1 	• 
	

..L ..,  • • 	••••' 	,, 	. 	., 

I 	 I  , /,/ 	

• 

dUti8 	

Tho respOndents however, . OLthnhiLted.tIatth 
I 	 I fl5ture oi duties 
'remafled the same the 
	wee1 not 	 H' 

7 	
.; 	:... 	•.. 	 I 	

. 	 :,. 	

H1 	.. 	• 
/ 	 Caterog5 	in 

the list of the Government Order 
for gant of 

N 	and äCCQ 	
gly, the ca0 

overnm 	 of the 5PPliCantS Were taken up Gent. of. 	
'Zndia, bini3try Of. Defence

H 	
for I 	

. regarding the admissiblt of NSA to the FGM 

	

ro 	the
taqts alluded abó, 

	

PPlicants 	 It 
W 	 emoren that the 

Palljo 
ere provided with 

301110  OxLro aflow0 of ,  10 
J 

p 	hour for 	
night  dutyoce 	

y are 

	

di 8 chargjn g 	 Sj 	the the aame and 	
naturu O duty 	as 

Lboy /
Were 	

it. :L: dicu 	to behj 	 the 
/ 

rationale 	:id t he refus 	of  tho a1low0anc.for ND fo f the 
1lowance Was provided gainst 	

. . 
I 	rend 	 the aerjces ered 	

The matter has already been referred to
1  the tinistry çf Defence and 

it is 
expected that the linistry of.  

11 	

'I 

Defence woUlt 	up 	
decision  as per law for I 	POVding the Night Duty 

Al4owance for renderi 	such dut as 
I I 

done earlier 	

I 

6 	

Considering all the aspects o the matter the .respondent 	are 	
ir.ected. to take ap ealy.decjsi 	

ifl the 
matter, Preferably Within three months from today. Till 

I 	 II 

V 
completion of such exercise he respondents are 

directed not 	
$ 

to give offot t
irculad l 

Accou  

7. 	
The. application is accordingly dispo8ed of. No order 

	 H 
as to CoSta 

.. 	 H 
,v Jyc 

., 

... 

I. 
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Tele 5045 	 / 	 Lonimander Works Engineers 
I 	 Spread Eagle Falls 

Shilong-il 

15 l/CAT/OA-2 18/2000/ 	tEl A 	 f9 Aug 2003 

MIf/22911t $hri Risbikes} Paul 
(Thr,ugh G.LI Shillong) 

/ 

SPEAKING ORDER 

DISCON!TINTJATION OF INTERIM PAYMENTOF r ICI-IT DUTY 
ALLOWANCE (NDA) OA NO 2180000 F1LED11Y SHRiRISHIKESH PAUL 

& S OTJIERS.INCAT GUWAJ-IATI 

Dear Sir, 

Ref the following judgment delivered by cat Ohy on the question if admissibility of NDA to 
FGM category MES:- 	 I 

Si No OA No Filed By 	
I 

I 	Date of Judgment 
1 1 218/2000 in Cat Ghy 	I Shri Rishikesh Paul and 5 others 1 	25.10.2000 

The following grounds were adduced in OA No 218/2000 filed by you and 'five others in 

	

- 	Cat Guwahati:- 

The Pump house operators (for short PHO) serving in the Military Engineering 
Service (fOr short IViES) were allowed Night duty Allowance Ir such hours as they 
individually worked during the night @ 10 paise per house hour. On such allowance, one 
single Pump house Operator could get a sum around Rs 100/- in a month. 

'17hu PHOs wcru rdiigiwd as Fft(cr Ckncral Mclinic (FOM) wul' 06 Jul 1994. 
lli& nature of duty and grade in service remaining same, they continued to get the said 
NDA calcuhiting on the houm of night duty performed by each individual FOM. 

That consequent on the redesignation as FCM in the 'year 1994, the NDA was to be 
admissible only to those categories which were enlisted in the Government Order issued by 
the Ministry of Defence. The FGM not being in the list the Anny headquarters and Eastern 
Command had taken up the matter with the Ministry of Defence so that the FGM could be 

i 	'included in the list of the Government Order for the purpos of NDA. But the Ministry of 
(J 	Defence had lull than not taken thó decision or comminicated anything denying the 

admissibility of NDA to the PHO since redesignated as FGM. 

	

Jt23(d) 	That E-in-C's Branch vide their letter No Af50015VNbAfE1d(3) dated 14 Jul 99 

	

çtF (j 
	

has 	intimated to all concerned that case had been taken up 1y them with the MOD for issue 
of necessary 0- ovt Orders for grailt of NDA to those FGM who were employed as P140 and 
DES. 



MI 

2 

That the applicants had been pad the NDA since July, 1994 When they were 
rcdisignatcd and their bills had been passed by the CDA (Rcspoiident -5) cvcry month 
duzing the last six years in the absence of any order to stop the Night Duty allowance. 

'Iliat based on instruction from CGDA New Dcliii, WA (Juwahati vide its letter No 
Pay'024'rVIPC/86-VII dated 17 Feb 2000 infonned AAO Shillong, all LAOs and AAOs of 
GEJAGE(I)s 1h41 PHOs and Ds ES conscqucnl to Lhcir rctk,sagnation as FGM with clicci 
from 6 Jul 1994 were not entitled to draw NT)A as FCTM has not been included in the Govt 
Orders issued from time to time entitling to duw NDA> CDA GuwKdi asked the aboe 
subordinate offices to stop payment of NT)A immediately and recover over payments 
already made. 

That the above decision of CCTDA to stop payment of NDA was taken without issue 
of any Prior/show cause notice and without following' the principles of natural justice. 

	

(Ii) 	That even after redcsigatiozi the PHOs & DsES continued pci-fanning night duty 
and the nalure of their job remained same. 

() 

 

That until the govt of India, Mitt of Del took a decision aout ttOnathnissibility of 
NDA to P1-lOs and DsES because of their redosignation as F'GM, NPA should continue to 
be paid to the above categories as usual. 

	

(k) 	That the applicants are low paid employees and in the interest of na1ural justice 
rccory of the payment of NDA should not be ordered from them. 

	

2 	The 	applicants of ibid OA had prayed for following reliefs ,frotii the Hon'hle CAT 
Guwahati 

That the directions of CDA Guwahati vide their letter dated '17 Feb 2000be declared. 
void and no nest. 

Recoveiy of over payment of NDA be declared void and i1egl until decision is 
taken by the MoD continue or discontinue payment of NDA. Till the MOD takes a 
decision in the above matter. NDA should continue to be paid. 

3. 	CAT Guwahati in its order dated 25 Oct 2000 had made following observations/passed 

	

directions :- 	 . 

"5 	From the facts allueded above, it emerges that the applicants were provided 
with some extra allowance of 10 paise per hour for renderingnight duty. Since, they 
are discharging the 

same and similar nature of duty as FGM as they were earlier ag.  PilOitis difficult to 
discern the rationale behind the refusal of the allowance for NDA for similar duty.  
The allnwapced  was provided against the services rendered The 7matter has 
already been referred to the Minisny of Defence would take up an appropnaie 
decision as per law for providing the Night Duty Allowance for rendering such duty 
as was done earlier , , . ' 

V.. 

	 I 



3 	- 

"6 	After considering all the aspects of the matter the respondents are directed, to 
take an early decision in the matter preferable within three months from today. Till 
completion of such exercise the respondents are directed not to give effect to the 
Circular dated 17 Feb 2000 issued by the Senior Accounts Officer so far the present 
applicants arc concerned". 

4. 	The MOD has since taken the following decision in the matter :- 

(a) 	As per MOD letter No 6 (l)/94/D/(W-1!) dated 06 Jul 1994 the thilowing R 
catgorieii of employees of MES were re-designated as Filler General Meeliuiie (FGM) in 
compliance with CAT Bombay judgment in OA No704/9i with a view to entitling these 
categories for promotion to highly skilled grades :- 

Pump House Operator 

Diiver Engineer Static 

Mechanic Peirol & Diesel Engine 

• 	
) (iv) Driver Mobile Plant 

Operator Eailh Moving Machinery 

Operator Pneumatic Tools 

Doiler Attendant 	 - 

S 	 (viii) Lift Mechanic (Existing Incumbents only) 

b) 	As a result of these orders, there are no category of officials designated as PRO and 
DES as besides these two six other categories were also merged in the category of FGM. It 
is also stated that FGM officials are brought on shift duties their prescribed duty per day 
being 8 hours. In ease of their being detained for longer period they are entitled to 
compensatory off etc as per rules and Govt orders Having been integrated in combined 
category of offkials called FGM, grant of NDA to these officials who held the posts of 

/ PHO & DES earlier, would not be proper and would be discriminatory to the FQM officials 
who earlier hold posts other than PHO/DES. Further, thô Supreme Court in their judgcincnt 
dated 1 Aug 1997 in SLP (Civil) No 23134/96 has upheld the validity of a U 0 dated 12 
Ot 1995 issued by DOPT wherein the following was stated on the question of admissibility, 
of NDA to Chowkidars I  

"The Chowkidars/guards being such a category whose normal duties contain an 
clement of night are, therefore, not eligible for night duty allowance". 

a,- 

/ 



I 

• 	 (C) 	
Prima-facie, the above DOPT orders, whose validity was upheld 4 the Hon'ble 

Supreme Court also similarly apply to the applicants in the case under consideration. 

In view of above, interim payment of NDA which you were continued to get as sanctioned 
vido MOD lcttcr datod 22vp 2002 and 11 Jun 2002 is horcby stoppod wcf01Jul20Q3- 

With the issue of above, the decision of The Hon'ble CAT Ghy in OA No 218/2000 filed by 
you and 1ivCothrs is complicd with. 

4aj,r.JC-
DcW1. i3/l' 

Copy to :- 
	 QffgCWL 	i1i..ng 

E-in-C's Branch (E1C Legal-C) 
Anny Hcadquaicm 
Kashmir House 
DHQPO, Now Doihi-li 

HQ Chief Engineer 
Eas torn Command 
Engineers Branch 
Fort William, Kolkata Zone 
Kolkata 

HQ CE Shillong Zone 
SR Fa1h Shillong 11 

• 	GE Shiliong 
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IN THE CENTRAL ADMIN15TRATIYE TRIBUNAL 
GUWAHATI BENCIL GUWAHATI 

OA NO 305/2003 
Tibu2t 

Shri Ris esh Paul & Others.........Applicants 

. -Vs- 

Uni n of India and Others .........Respondents 

IN THE MATTER OF 

Written Statement submitted by the respondents 

The humble respondents beg to submit the 'Para-wise written statemeifl as follows:- 

1, 	That with regard to the statement made in Para 1 It is submitted thai  as per judgement 

passed by the Hon'ble CAT Gauhati in OA/218(Copy attached as Annexwe I) directing the 

respondents to take early decisions in the matterof night Duty allowance preferably within three 

months from the date of order. It has also been directed that the respondents should not give 

effect to the order dated 17.2.2000 passed by the Sr Account Officer ,CDA Gauhati ( Copy 

attached as Annexure H) So far as the present applicants are concerned In cotnpiance with the 

order passed in 0A1218 dated 25.10.2000 the respondents paid the NDA to the tespondents till 

30/6/2003.The decision in stoppage of NDA has since been vide Govt of,fi)dia ,Ministry Of 

Defence Letter No PC-9023 7/8201 /EIC(Legal)/66/CAT/D(work) date 6/2/20,C3 t('opy attached 

as per Muiexure II1)The applicants were communicated on the above niatte:r vide CWE's 

speaking Order 1151 /CAT/OA-2 18/2000/1 26/EIA date I 8/8/2003(Copy atlached as per 

Annexure JV) 

That with regard to Para 2, 3, 4.1 & 4.2 of the application the respondenis beg to offer 

no comments. 

That with regard to the statement made in Para 4.3, 4.4, of the application the 

respondents beg to state that consequent to Govt of India ,Ministry of Def4c letter No 6(1) 

/94/D(W-1) dated 6 July 1994(Copy attached as per Annexure V), the folIowng 8 categories of 

I 



employees of MES were re-designated as Fitter General Mechanic (FGM) in. compliance with 

iC C! AT. , Bombay Judgement in OA No 704/90 and with a view to entitling thse (ategories for 

~romotion to highly skilled grades:- 

I 

Pump House Operator. 

Driver Engineer Static. 

© Mechanic Petrol & Diesel Engine. 

(d) Driver Mobile Plant. 

 

 

Operator Earth Moving Machineiy 

Operator Pneumatic Tools. 

Boiler Attendant, 

Lift Mechanic (Existing incumbents only). 

That with regard to the statement made in Para 4.5 of the application 1.he. fespondent beg 

to state that Army HQ E-in-C's Br letter no A120050/NDA/EIC/(3) date .4 Jtly 1999(Copy 

attached as Annexure VI),has only sought clarification regardmg paymeht of NDA, to the 

erstwhile PHO and DES operator(now rechristened as FGM),It is also su itied that that the 

matter of discontinuation of NDA was upheld by CAT, Chandigarh in Oft No 12141-PB of 

2002 and OA No1299-PB of 2002(Copy ,  of order attached as Annexure VII, Iease). 

'f 

That with regard to the statement made in Para 4.6 of the application the respondents 

beg to submit that the subject OA being for grant of night duty allonce, the issue of 

promotional benefits may please be admitt4 by the Hon'ble Tribunal in 1it1erentOA if the 

applicants may so desired please. 

That with regard to the statement made in Para 4.7 of the applicatioh the respondents beg 

to submit that the action of the Senior Account Officer, Office of the (ontroIier Of Defence 
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/ 	AccountLetter attached as per appendix 'H') was in accordance was ii accordance with2 

	

J 	iMinistry of defence ,policy matter as explain in paragraph 1, above. 

/ 

/ 	
7. 	That with regard to the statement made in Para 4.8 of the applicaticiri the respondents 

/ 

	

	beg to submit that the subject OA being for grant of NDA, other grievances o the applicants 

may please be admitted by the Hon'ble Tribunal in a different OA if the applicants so desired 

please. 

That with regard to the statement made in Para 4.9 of the application It is submitted that 

the judgement of the Hon'ble CAT S  Gauhati has been 

complied with vide CWE' s speaking order No 115 1/CAT/OA-2 18/2000/1 26/EIA date 18 Aug 

2003, 

That with regard to statement made in Para 10 of the OA it is submitted that consequent 

to the above speaking ordôr the payment of NDA was stopped to the applicahts With effect from 

01/7/03. 

That with regard to the statement made in Para 4.11 of the application. It f5i submitted that 

the respondents have served the speaking order to comply with the decision of the Hon'ble 

CAT in Guwahati in OA No 218/2000.The speaking order served on petitioner,  is based on the 

speaking order issued by MOD in OA 466/PBI02 filed by Shri Madan Lal and 79 others vide 

letter No PC90237/8201/EIC(LegalC)/66/CAT/D(WOrk) dated 06 Feb 2003.(Copy attached As 

Annexure III ), extracts of which are enumerated below. 

The aforesaid representations have considered in detail by the respondent No 1 ,i.e Union of 

India through Secretary Min of Def New Delhi along with Govt Order No 6(1 )194/D(W-1 1) 

dated 06 Jul 1994 and it is observed that vide above mentioned order dated 06,7.94 ollowing 8 

categories of employees of MES were redesignated as Fitter General Mechanic (FGM) in 

compliance with CAT, Bombay Judgement in UA No 704/90with a view to entitling these 

categories for promotion to highly skilled grades:- 

(c) Pump House Operator. 

3 



/ 	(d) Driver Engineer Static. 

© Mechanic Petrol & Diesel Engine. 

Driver Mobile Plant. 

Operator Earth Moving Machinery 

Operator Pneumatic Tools. 

(1) Boiler Attendant. 

(m)Lift Mechanic (Existing incumbents only). 

As a result of these orders, there are no categories of officials designate a tHO and DES 

as besides these two six other categories were also merged in the category Of FUM. It is also 

stated that FGM officials are brought on shift duties, their prescribed duty p da, being 8 hours. 

In case of their being detained for longer period they are entitled to competwitoi ,31 off etc as per 
rules and Govt orders. Having been integrated in the combined category of Mfici4s called FGM, 

grant of NDA to these officials who held the post of PHO & DE9 eather would be 

discrimination to the FGM officials who earlier held posts other than PFIO,DES. Further the 

Supreme Court in their judgement dated 1.8.97 in SLP (Civil) No 25134196 has upheld the 

validity of U.O dated 12.10.95 issued by DOPT wherein the following ,wa stated on the 

question of admissibility of NDA to Chowkidars:- 

"The Chowkidars/Guards being such a category whose nonnal dutie oniain an element 

of night are therefore, not eligible for night duty Allowance". 

Prima facie the above DOPT orders, whose validity was upheld by the Hon 4ble Suprne Court 
also similarly, apply to the applicants in the case under consideration." 

11. 	That with regard to the statement made in Pam 4.12 of the applicatior r-designation of 

08 erstwhile categories in MES as FOM, was in compliance of CAT Bombaj4gement in OA 

No 704/90. Exclusion of FGM from notified list of categories entitled fot NDA in a policy 

ni 
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decision of Govt of India. It is submitted that the same has been upheld by Hon'ble CAT 

1/ 'Chandigarh in OA No 12141- PB of 2002 & OA No 1299-PB of 2002. the Mon'ble CAT 

/ \handigarh Bench has observed in its judgernent 

" ......That while merging 8 categories including two which were in receipt of NDA (Other 

s ix  were never in receipt 0fNDA.). They were all included in skilled categoy with provision 

of promotional avenues with a common designation giving them additional bnefits than what 

they were earlier enjoying. A decision has been taken that the category, knowfl, as iGM now is 

not entitled to grant of NDA. Nothing has been shown to be violative of the provision of law or 

any provision of constitution" 

That with regard to the statement made in Para 4.13 of the application, it is submitted 

that FGM as a category is responsible for providing essential services specially water supply to 

the garrison. The services therefore are such where 24 hours manning of installations is 

necessary and therefore an element of night is inherent .Therefore as in the case of 

Chowkidars/Guards, FGMs are not eligible for night duty allowance. Hence it is submitted that 

the statement of petitioner is untrue and is a result of inability to understand the speaking order 

in proper perspective. Hence the petition is liable to be dismissed. 

That with regard to the statement made in Para 4.14 of the application grifilt of NDA to 

petitioner has been discontinued by the Govt as a policy decision, for which it is competent and 

sole authority. Hence the petition is liable to be dismissed. 

That with regard to the statement made in Para 5.1, of application it is ubthitted that re- 

designation from PHO to FGM was in compliance of Hon'ble CAT Bombay ludgement in OA 

No 704/90 to improve carrier prospects and promotional avenues of various catetories and 

subsequently the Govt as a policy decision has stopped grant of NDA to FGMs. 

That with regard to the statement made in Para 5.2 to 5.10 of the application its 

submitted that element of night is inherent in the duties of FGM. Further after tecategorisation, 

payment of NDA to only two of the erstwhile categories will be unjust and urifir. Further since 

recategorisation has improved the career and promotional prospects of the FOMs, Govt as a 

policy decision has stopped payment of NDA to FGM. 

5 
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16. 	That with regard to the statement made in Para No 6 & 7 in applical:ion it i .s submitted 

) 	that these are matters of record. No comments are offered. 

f 17. • 	That with regard to the statement made inPara 8.1 of the application It is submitted that 

/ 	the speaking order No 11 51/CAT/OA-218/2000/126/EIC dated 18 Aug 2003 á.rd the letter dated 

" 	 17 Feb 2000 are in accordance with the policy of the Govt. 

That with regard to the statement made in Para 8.2 to 8.5 of the appikation the matter 

of discontinuation of NDA has been upheld by CAT Chandigarh OA No12141- P13 of 2002 & 

OA No 1299-PB of 2002. which stated " There was no vested right in the ajplicants for 

payment of such allowances particularly when a decision has been taken to stop its payment in 

Oct 1999" and the petition /cases were accordingly dismissed by CAT Chandgarfr It is 

therefore submitted that petition is liable to be dismissed. 

That with regard to the statement made in Para 9 to 11 of the application the 

respondents beg to offer no comments. 

31 



VERIFICATION 

I, 	 sbo. &uHa )  CEE 	,Officeof 

the 	kk 1 st1 	 fru IIo 	being 

authorised' do hereby solemnly affirm and declare that the statements made in 

c 
Paragraphs 	being matters of record are true to my 

-.i ;.5; 	1, -'-O 
information derived therefore and those, made in the rest are humble 

'I' 

submission before the Hon'ble Tribunal. 

And I sign the verification on this 	day of June 2004. 

)Pc*t~ok kuA1Lai,, 
DEPONENT 

-7 



-20 — 

IN 11'11 	CENTI ADM1N1S'RA.1RIUUNAL 

GJAIIATJ IUMCH 

Original Application No.218 of 2000' 

Date of decision: This the 25th day of
H 
 October 2000' 

' 	..,., 	. 	 . 	•' 
The Honbl.e,Mr Justice. D.N..Chowhdury, vice-Chairman  

Shri Rishikesh Paul 

Shra. Jang Bahadur Gurung ' 

.3. .ShriLilaram Sharma 	 ' 	 S  

4.' 	hri '.bQla Krihna Sharma 
'5.', Shri 1ajNuryan Ra 	• 	 . 	. 

6 - Sh 	Dhan Bahadur Pradhan 	 A)I1C nt8 

Alithe applicants are Fitter General 
Mechanic working in the establishment 
of Garrison Engineer, Shillong. 	1 

By. Advocates Mr, N. Chanda, Ms N.D. Goawami' 
and Mr G.N. Chakrabtkrty. 

— versus  

The Unioii of india, i.' ,  rnnniiLwi by the 
Secretary to the Government of India, 
Ministry of Dcfziiees 

2 	The ngineer in Chief, 
• . .,.:ARHQ,: DFIQ, 

•':::.Kashmir Bhawan, New Delhi. 
;.3.The Controller of Defence Accounts. (Pay):,' 	" 

Uday'Vihar, Narangi, 
Guwahati. 

4. The Garrison Enginner,.... 
• 	' Shillong. 	 . 	' 	

. 5 	 .....Reondent8 

By: Adyocate Mr, B.S. Basumatary, Addl. C.G.S.C.' 

. 	.• 	. 	 . 
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iv) 	Costs of the itl)l)iILhIOti be awalticki to diL iI)ltltL ill 

-t y 
Y 5•.H 	 v) - 	• 	A)pIlciuiIs be pci titIhed to ide juiuil altI)liciItuti. 	 • 
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IL liohI'WL CA I (ILLI(ILt.I IluL Oi\ outI 0 	2002 aod 	I ) LI IIIVL i iii t F IlicJiRlLILihLiul i 	I IuiIIut, t 
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5LPPIchnclt ilic 	dIlL ,LIhi thou/s \vthliiui I 	tuitti 	S itouil itti I) or to filL IrL Ii indivilliii 
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r 	Pofldcs 	du CCCCI to t ske 1 dcci on on (tic lauci and if 
flCCCIIy 

o amend (hc 

4 	
Govcrfln,i( QrdLr by lncOrpos 

1Isuj the I G 	ii Ilic 	VCIIIIC( Os dLr I il 	ucJt 	cIcci 	is 

arriv 	i tii& rcspn(jcfl(s as c dircc(cd to coflLj 	(l 	ylnent '01 NDA 
t' tii flPIiIiCanI as was 

	

lolls

'paid Curl icr." 	 . 	

'- 

	

No SUpp!)CtJ favy rc 	

Iscsh rcps'cscn(atjo5 have bcczi fiic by any 
01 Ut OPplicalUs. In 

their SiJniIrcCPI.CS. 	
fllcd as A-l3, (he l ) l ) lican(s I)av rcqucstc 

that CAT dcisiori is; OA 978/I-I2OQ2 

thU(j 2O.7.Qj 	
PIIY NDA in 

lavour ol FCM nay please bo i1tplc5fl((J 
lit Case Qf 

Cacli Of the npplicants o 

(lie l'usI55(J (hut they till 
arc FUM atid hCIICC ihic CAT kcisi 	is titsi) :sit,hj.g 	a •: 	

'  

	

The aforesaid  I.cl)rcscllta,
idns htavc bccsi ConsdCfCd 

in detai' by the rCspQ1sdCt No. I .c. 
	otlfldja 

thrigIi Sccrctaiy Miii of,  Dcf New Dcflij along with Govt Orkr No. 6(l)/94/D(\VLIJ) 
daLd 06,7.94 and it is 

:j Qbscrcd that vide above I1)cn(joIled order dated O&7,94 tOJ1Owg 	Ca(c 	
Of enpIoyce °fS Were re- 

dciIItl(c (
j us Fluej' Gcncg'al Mccli 	(FG() in COf)l ía nC 	lhIl•'CAj' 

Ooinbay JticfltCjlL is OA No. 7/9O 

With t vicw, w enn(hisig IICSC CdtLgOl ICS for plosno051 
to sgIily SklIld grddcs - 

I louSc Oncultor 
Dz'jvcr 	 cr 

 
 

(c) 
(1) 
() 
(Is) 

Mechanic Pc`1 rOl & Dic5ci :Enginc 
Drjvcr Mobil0 Pha: 
Opeator farths Movj11 tYlach)iitci.y 
QPcrator PIICLIJInIIjC .•hoojs 
L1ot her AtlenUa,is 

Lift Mecjsa:ijc (E 	IIlCuIIlbCItLS Onlyj . 	A a i'cSuh( or 	oi'Jess Uit'c nc so eacQ5•y of Ub'flcjb 
( Ic.sigssat 	

as l! 10 and D1S as besid'5 

T 	 cse W0, six oilier Categi'jc s 
 were aio nel'ec(l ill (Isa ctt(ego,y of 

FOM. !(is aho Sltd that FQM o(flçial ate 

	

JWtlj lii on lIiit dtstt 	tilLif 	rcçI :bLd shts / ) Lt d 	hL Ii, 	hoist5 	l, 	01 thiç 	lAcing ( iCtstnçj r01 lostqci 

crIU( thlc' ;sr 	eI;tjtbcsb 	coIslj)cfls.t(01.. Qif 
dc 	ocr ruk 	:issd 	orders 	i laying bce 	:lhcg(fl(ed 

. cninhi 	cat;01y 01' 	i'l 	
calhcd FGM, ";nst oh' ND,\ 0 lhie:;e 	

hhii;sh5.j10 hjj the Po51. of 
I'I If) 	Dls 

earl, .'.'(aaltl :tc 	> 	I°'C)(:s :;t:.'j 	"ot,(d he (Jj: 	Isssjt:is5,.0. 	'(;M 	(icjiI. whs5 
e:;jte,' biehil bioss; nthc; tht 

tJs .cuia,.L.e., (,5,5,( 	
Jtl0Cf55ji( ah:eij'i Ji,97 in SLI' (Civil) 	o. 25 IJ4i 	Iths upheld 

'' 
	ilateti 	I 0.95 i3stsed h 	OQVT wjscj11 (lie iQi1ow 	

was ;tated 051 hlIc Uc(  ion ol' 

'sI.ci0,ll)\. of NDi\ to 	"kidij-5 
- 	'  

	

"Thc Osowj 	rc'sn's 	
besip' ads a cates'o,',' 'h'w;c tOI45s( dsitie:; 

co,55 till an eiwlIchç ot' sight 

	

ale, bte:'e(1 	Clj( 	iu sjvht 	lI(ov;" 

	

_j 
	dic above D0p'j' Osds 	

'xh)Q;e "abidji 'w 	
uplsclj by ihic hlo b;c Suprogi1 

C501 also 

i;oiiarl. 	o Ilic applicajits :i the ease 
I'lsj(Cr C0tl5i( erati.t 

	

2 Li id aO IlL 	
Olsi LWlsj 	aWl S (hc u s 	oh loW i ' I ) CII(LCI t 	L ci Scc 	11415 lUwith Pa 

	

iiU ol 	
hsc c t1 bQ OLS O(bii sIc 	o ts 	

c bn ICL(CLL1 sd s 	a 
 dc 101) 
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lCD, C Cs1t1tso c :t1,tcbc b hhi 
	ll ) l ) hIcl tta hii c, thiref 	been 
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2. The CWE will make hs rccommCndti0'.i Hef do: 

(lrder' of die Commander Arc:dDiv/!flP Sub Area, 
 

on its merit. 

	

3. tH CXtCflSOfl of MES i1: 	 rye 	"ii e 	or 

rrCm'' 	a cantonment statoin 	
its eii'.i 	 °C0 by 

	

II1 of the CantO1ifliC 	
(Aet 11) of . ..1. 't'v; 

- 
(a) Where the MES-omCCt in charge of ihe sop;" i. 

as the 'offler see Section 233 (i) of the (hi 'nniefl s Ac 

(Act 11) of 1924 and ',vHre he (',:tr.oninc 
receiving a bulk suipiy of ";:Ocr from the Ml .h 'tm.. 

234-A 

 
of the Act:- 

The cbmiltiolls in p;.ira 	
will :pply to a sto:h crtea'.fl' 

whether for sltpl)1Y of water for diicsltc or 	m 

purposes. Whenever possible the extCflSlOfl of MES in:iin: in a 
c;tntonifleit station, for wiuitcvor. proao, to ti ye pi iv,ite 

build II S or pTCI c 	l 	bwldtnl S !l it hc Ii 	I 	1 

buildings as dhnd hi A;iX 	
5t0uIld Ii.. ode titW°i', 

the intermediary of a uotered suppi" 	
'iii': to die 

C:intonmcllt Board. 
(b) \\'licre the 	(hiCer hi CIiOrtC 	l 	 a- 

functioning as the 'o!flcer': - 
(1) The extension of MB) mains to servo mlvate 
and premises with Water . for (l(niesti(: purposes iS in 

perniittcd. 
The extension of MeS 	'fl5 to SOr\'I. IH(lin,1 

premiscS with water r,,' , ,ndomesiic urn  

	

be undertaken but ',';iiea done w:h 	
':rllOii 	'' 

nara I 

Ci.':! Dpnrtn1eOtS 
-.-- 

4. The extension of MES mains in orsier 
 

to a Central dr State ,GoernrnetO departaicot is g''.'s 
r"yh by 

conditions laid down for priv:i(C cnnni,nCrS in pare 1 0) 3 

Electric Supply 

. 	
m' The extenston,of Mt 	 i in 5  to r 	hat 

	

in my military statiOn is 	
•i the roleS 1:0'! he'" 

0ci'o0n of water mains in 
 

the following additions - 
(a) 'hue Mihita 	

auUioriti: ":1 noh p:lv fu o' ore than (hI PeSt 

ofscrVicC' line and dii': c"St will  

the service tine is not Ii'.'. prOpCi cf. 

("')
'l' he (lePiuituin 

 

the 	Indian 	l'Lhcc' dcii'.' 	Act; the 	(.oi,'rm0(eS. 	'1 

represented by the 	
the 'liccti'Ct'.. 

(e) ReferenCe snbpar 	(Ii) 'i'p:r:t I hii.eot, ta in1m:S''' 

of the various c 	0',:rs and the 	,timimted n' a! 	h! 

iucludcd in the report. 

1 

I 
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(J) 	ete 	 cichy n:e 	t 	buildüit. ,md 

- 	 tftifleflt of the Central (hvcI üciit , 

:i 

	

- 	
Id V!1tC( C0112CCtb01 

	

• 	 -. ' 	Ifl(CtiOI)i, may l) 	5)fIC 

	

() I C fW l()II 	 f C thU vv 

by 	t tth n ( 	iihh't the 	 hI C SCS VI 	on r  II IOtI 	OLi ii tie! 

mediC tI I et 	U' 	e u)t not excccdtlhI, 15 &TS.  

7.tht proCei 	
overning the sancuoli Inc such teioraI'y 

a- 	
conneCt10tm. tIIC -overy of charges therefor will he as uil4cr -- 

(a) App catma v.ti be made in the flrst instance by th e  cOflUm 

It) 
the C at :SOfl Engineer who i1I endorse a cerurictc to 

te efieci :U the eleCtriC cncrI\vatcr Can b made available 

\VltltOUt detriment to IhC nOrmal rcquirc;\Ci)tS and oard 

PI 1 
 to the StatiOn Commander for  

(U) the cm.wtr will he responSil)lC to 	
tue entitC wer 

	

S 	

ICIIILILI1', 
he ieiiCe hoc, c3rricd out by a licensed cuitracUir 

to the sathtCattOfl of the Garrison EnLncer. 

(c) Cow cti 	
will be given and the meter installed by itie 

A COUUCCI' 
n- Ice ía Rs. 3 wifl be charged for eve 

	

MES. 	 n 

coimceta'- The cicter rent wtt be 50 i';tisa per day. 

(e) 	A dIe 	ei 	
cover the charges for nc >atcd constimpth(n, 

etiitt(ti .e, meter rent, etc. will tie i ' eitvered In ttivaie e. 

r k,  4 111
will  

a 	•t 	..Sa 	
Lr I 

rate, or the all iii Cti.t 	
.tte, whiichie.:. 

A ii I',I CCI' 	
WII be xecütcd with dc c ii,Ulh)Cr by U 

	

: 	
(airi,tm H,hieer on iA1V23Sl 

AVi 1ElX 0 

• 	 •- 	 (Scc CIWptCT IX and XI) 

Ru.es fur levy n charges for Water and 11C ctricity, ttc. 

Genera! 
For the purpOr' of this AppCfldlX a 'militarY buikjiflg' is 

OnC 

	

• 	 o'cd, hired, leased, a ppropriated or used by the Ministry o Defence. 
\Vherever racdcab1 all pang consumers (military or 

occupYifl or using milita buildings (under the control o the MES) 
prosdCd with water or electricitY, which is neither supplied from an 

	

• •' •• 	 MES installation nor obtainCd by the MES under a bulk supply 

aree1Ucflt with a suplY companY or other supplyifli atcCy, wifl deal 

	

• • 	

di ccl with and pay the bills of the- supplY compaY or oUter sttpYml 

igency br 	
tier or LkctrtcttY so consumed 	

uchi c tiebury (If 

	

'I 	consumers is in ty he nttted 	4fly coCSS1 	ib rie 	c I td dos' n 

• 	
by the Gover010e of lndia front time to time may claim reijnbUr5eflnt 
of any, exc" cli lrl'cS thus p tid from the CDA conCcrt d 

13 Wh it H L i 
the cupplyifl? igencY, t1 p I) ifl' 0nuIners ( 

Miuitry nil ( nib 	
od from Dctcflcc Service I titudeS und Li ut 

vide C Nu 

	

I- 	 - 
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- .;•I 	- 	- 
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LIJ 1/CAT/OA-21 8/2000/ /E1A 

Comrn*ndc4 Works Engincci. 
Spread RWO Falls 
Sltilon Ii 

(2. Aug 213 

M/22911 	hri £tishikes} k'aul 
(Threugh GL 6hillong) 

SPEAKINC ORDER 

IM P 

& 5 OTHERS IN CAT GIJWAHATI 

Dcai Six, 

Rcfthc following judgmcnt ddlivcrc.d by cat Oh)' on the question if admissibility of NDA to 
FCIM category MES:- 

SINo OANo FilcdDy loatefJudncnt 
1 218/2000 in Cat Ghy Shii Risliikcsh Paul and 5 others 25.10.2000 

The following grounds were adduced in OA No 218/2000 filed by ycd and five otherg in 

Cat Guwahati:- 

The Pump house operators (for short P1 -JO) serving in 11'e Military EngincerlHg 
Service (for short MES) were allowed Night duty Allowance br ftuch hours as i,fl.ey 
rndividually worked during the night @ 10 paise per house hour. On iuch allowance one 
single Pump house Operator could get a sum around Rs 100/- in a month. 

The PHOs wc;ru rcdsigicd as Fittcr Onral Mcehanic (1GM) wef 06 Jul 1994. 
Ilicir nature of duty and grade in service remaining same, they e.ontiiiued to get the 
NDA ealeukiting on the hours of night duty performed by e&seh individJ41 FGM. 

(e) 	That consequent on the redesignation as FCM in the year 1994 the NDA was to 
admissible only to those categories which were enlisted in the Government Order issued h: 
the Ministry of Defence. The PGM not being in the list the Army Ileadquarters and Eanfr* 
Command had taken up the matter with the Ministry of Defence so thM the FGM could h 
included in the list of the Government Order for the purpose of NDAi But the Minislr pf 
l)cfcncc had till than not taken the decision or commtwicat4 a'thing dcnying the 
admissibility of NDA to the PHO since redesignated as FGM. 

(4) 	That E-in-C's Branch. vide their letter No A/500!50/NDA)E1C(3) date'd 14 JuL :9 
has intimated to all .on..enLed that base had been taken up by them 'wdh the MOD for ts tie 
of necessary Govt Orders for grant of NDA to those FU who weie M 	etployed a P110 ?ic 
DES. 
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(e) 	That the applicants had been pad the NDA since July, 1994 Wher they were 
redisignated and their bills had been passed by the CDA (Respondent .:.') cvciy month 
duzing the last six years in the absence of any order to stop the Night Duty a*wánce. 

based on instruction from (XIDA New Delhi. CDA Guwaliati Viçle its letter No 
Pay/024./IV/PCI 86-VU dated 17 Feb 2900 infonned AAO Shiliong, all LAc$ ad AAOs of 
GE/AGE(I)s that PHOs and Ds ES consequent to their redesignalion as FQM with effect 
from 6 Jul 1994 were not entitled to draw NDA as FGM has not been included in the Govt 
Orders issued from time to time entitling to draw N1)A> CDA Guwaliati kCd the above 
subordinate omcos to stop payment of NT)A immcdtately and recover vr payments 
already made. 

(g) 	That 11)0 aboVe decision oCGI)A to stop payment of NDA was taken wihout issue 
of any Prior/show cause notice and without lollowing the prmeiplcs of 1iat1i4l justice. 

(Ii) 	That even after rcdcsignation the PHOs & DsES continucd peifointing night duty 
and the nature of their job remained same. 

That until the govt of India, Miii of Def took a decision about non 4dnthsibiity of 
NDA to PROs and DsES bccausc of their redcsiation as FGM, NDA shotild continue to 
be paid to the above categories as usual. 

That the applicants arc low paid employees and in the interest of natural justice 
•recovery of the payment of NDA should not he ordered from them. 

•2 	The applicants of ibid OA had prayed for following reliefs from the FIon'hle CAT 
Guwahati :- 

That the directions of CDA Guwahati vide their letter dated 17 Feb 2000 he declared 
void and no nest. 

Recoveiy of over payment of NDA be declared void and illegal u4itil decision is 
taken by the MOD continue or discontinue payment of NDA. Till th MOD takes ,a 
decinion in tlm abovc maltcr. NDA mhould continue to be paid. 

3. 	CAT Guwahati in its order dated 25 Oct 2000 had made following observations/passed 
directions :- 

445 
	 From the facts allueded above, it emerges that the applicants wctc provided 

with some extra allowance of 10 paise per hour for rendering, night dütS'..  gince they 
arc discharging the 

same and similar nature of duty as FGM as they were earlier as P110 4tis difficult to 
discern the rationale behind the refusal of the allowance for NDA fkr similar duty. 
The allowanced was provided against the services rendered. The niatter has  
already been referred to the Ministry of Defence would lake up io i1i'lpPropriate 
decision a per law for providing the Night Duty Allowance for rendcrin such duty 
as was done earlier. 

1 I. 
-fl 
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"6 	After considering all the aspects of the matter the resii4cnts are directe4. t 
take an early decision in the matter preferable within three ints from today.  
completion of such c..e1clsc the iespondents aie ducted it&t to give cifect to 
Circular dated 17 Feb 2000 issued by the Senior Accounts Oficr so tar the prelw6 
applicants are concerned". 

4. 	The MOD has since taken the following decision in the matter 

(a) 	As per MOD letter No 6 (1 )/94/D/(W-IT) dated 06 Jul 1 94 the thllowin It 
e4tcgones of employees of MES were re-designated as Fitter General echame (J7GM) Iii 
compliance with CAT Bombay judgment in OA No 704/90 with a view to entitling thtig fi  
categories for promotion to highly skilled grades : 

Pump Rnuse Operator 

Driver Engineer Static 

Mechanic Petrol & Diesel Engino 

Driver Mobile Plant 

Operator Farth Moving Machinery 

Operator Pneumatic Tools 

Duller AttcnduzL 

Lift Mechanic (Existing Incumbents only) 

(b) 	As a result of these orders, there are no category of officials 46.siiated as P1-10  pividl 
DES as besides these two six othei categories were also nieiged in tha category of FUM. t 
is also stated that FGM officials are brought on shift duties their 0 ~isc 'r4bed duty per 
being 8 hours In case of then being detained for longer period t1y are entitled 
cornpnsatory off etc as per rules and Govt orders. Having been theglated in combiii: 
categiy of .offiials called FGM, giant of NDA to. these officials ih held the posts o 

/ YFIO& DES earlier, would not be, proper and would be disciiinintor tc the RIM  officidd 
who earlier held posts other than PHO/DES Further, the Supreme C'4irt In their judgcm i 

dated 1 AUg 1997 in SLI3  (Civil) No 25134/96 has upheld the validi 1i: a L*O. dated 
Oct 	 P 1995 issued by DO r wherein the following was stated on the qüc.stidn of adxmsstbilit 
of NDA to Chowkidars 

"The Cliuwkidtrs/guirds being such a category whose no*izial duties contain H 
element of night are, therefore, not eligible for night duty allo*ance". 

Al- 

/ 
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(c) 	Paima-facic, the above DOF1' orders, whose validity W$ iP1icld 4 the Hon 

Supreme Court also similarly apply to she applicants in the case UdCj consideration. 

5 	in view of above, mtertm payment of NDA which you were coithiud to get as sanctk,P.jiad 
' 	vido MOD lctter dated 22 -2002 and 11 Jun 2062 is hereby stopped i4 0 Jul 2003_ 	/ 

6 	With the issue of above, the decision of The Hon'ble CAT Ghy u oA No 218/2000 fik by 

you and livc uthcrs is complied with. 

5'laj\ Juja)- 

çW i3/P. 
-OtLg CW 	Si:lEith.g 

E-in-C's Branch (E1C Legal-C) 
Ann)' Headquarters 
Kashniir House 
DHQ P0, New Delhi-il 

HQ -cbiefFngineer 
Eastc.Tzi Conrnuiiid 
Engineers Branch 
Fort Williani, Kolkata Zone 
Kolkata 

HQ CE Shillong Zone 
SF. Pal-Is -Shillong 11 

GE Shillong 

ft 
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No.6(1)/94/D(W-IU 
S  Government 	of 	India 

Ministry 	of 	Defence 
l'aw 	Delhi.' 	the 	th.Jul> 	1394 

The 	Chief 	otArmy 	Staff 

u 13 '1 	t' 	 kill 1L 	of 	pciDmoIonal 	propecte 	to 	iridutrial 
woj'kers 	of 	MES. 

Based o 	the decision taken by 	the Gover'nmbnt 	in 
pucswarlceci- theorot=fs ot CAT Bombay Bench in 0. A.Uo. 704' O 

flied by Shi'i T. haravana Murthy 	Others. 	'am directed 	to 

urvey the 	nctlti of the Govoni'nent to the followihg 

it) 	 1 13 	of 	the 	following 	os 	s 	Fitter 

Gener- I Mech3nic 

a) Purup H.o:jse Operator 
(b) Drl;er Engine Static 
Ic) Mechanic Petrol & Diesel Enginq 
(di Drjec iL)bHC Plant 
el Dpatoc Eath Moving Machinery 

(t 	Jpator pneumatic Tools 
ig) Bo1lar •ttndant 
h 	Lit Mecharlc (Ex1tLng incumbçpts bry) 

The 	resjnatlOI1 	as above 	will 	
enti.? 	these 

for 
per 	he 	prezent bench rnar< 	çrcehta'2. 

Th 	Uphoteter. 	my 	oe 	lcd 	
rimtioi't 	for 

tnduct1rfl 	in Carperter'9 trade 	
biec. 	to 	his 

passIng provide promotionai aven4es 	to •Caneman 

which 	the feeder categorY for Uphoterer. 

	

l t pcz ruttrnent as Ltft Mechanic wil1 •e 	
ma -ic. 

E-in-C's 	Branch viM initiate action. o 
	amend 	t h e 

Rouitmeflt Ree 	,cord 	S 

[etaHed 	ie dmitStat lye 	11stc1JCtiO,fl 	r,ar:Itn 

training 	of the tradesman. their deployment 
	tests 	for 

	

for 	ighi?r 	grades, 
considering  
etc.o1 1 be i'ou.i by E-in-C' s Branch. h  

S.. 	Tre 	pndtui'C 	
Ived shall be 	debitabe 	to 	the 

re:t1V? Head ot 	he 	fence 	
ces Esttmat?S. 

Oontd. . .2'- 
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9iO26/G/.C(3) 	

\  

'Chief 	jneer 

outherfl. Cona 	ne 	 - 

Iastern Co rnan 	
.lcutta' 

Iester CornI ' 1   

Central cotnand 
LuCkfloW 

Nortt1mn 	nmo 	/o 56 pPO 

Comdt. 
C1"IE Purie 

	

Madras 	
GrouP & Centre, Ban alore 

	

T3eflL'1i- 	ginC 	
çroUP & Centre Roorkee 

flombaY FiVineer GrP & Centr3 Kjree 
tN 

FITMEflT Q INJsTRIP.L 0PS 
	M 

- 

A coPY 	
Goveflent of :ia Nn of Defer 

	letter No 

dated 06 J. 94 aø,ated 08 Jul 94 
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The existi..ngphosterer may be allowed option for ,t.nduoioi- 

	

i in (Thtrptnt 	 ) I 
irprit (:r (±.L 9 _ 	 ion t 

Crpênter (), shall coninu .e 	b 	 up 
Cfer HG rLeveL ubjeck to 	ing_Q ras 	iaio 

VL1. The Uphosterer (SK) hen inducted o Careriter (R) will 
he consi,dred a redesignation/arid nbt Promotion, :1tbut 11Y

change in pay Structure.  

• 3.2.  Carieman, 

lmilar1y. the Caneman (ss) Trade w1Q.b is lread' a fec1el: 
• Catry for Uphoseerer (sic) could be conidered for ptomoton 

to Carpnber (3K) after promotion to Uphterer (3K) iihd, po3:1 

• 	1'e Tr.Th 
 

Tn-.-, -L for Carpenter (Sic) . 	-' 

4 	No Fresh Recruitmentn the trade o Lift 

Th bovc Govt order now indicates lat the exiE1LLtlg IJft 
Vchanic may be redesignated as Fitter Gé?ral Mechan. (si) 

a 	Recruitment uJ' Lift Mechanic has been d:Ltensed with :ftom 0.7 
(1 	Cnp11flflLl cq e 4'uiVised to i,suc bi C.Ll'1 directive In Lh ' 
regard to all Units not to recru.it/proj110iø Lift Mechnic frn 

• 	r , 	ULrh1y1ril]edG5desforFItterTeflra1Mechanh: 

VJith thL4 redesignation of the above trades, the prsoyne 
Would 11w c1ihle for promotion to Fittep Con fiechni.(:: 115 [i 
su.ujcs.;t to psirig of Trade Test and hav.tg rendered 	min:Iur 
oi LhreE y,rs service. Sirilarly, the 	citu1g MazcIlor, 
Chowic.L'. 	rid Safaiwala cou'd be eligib], for promot±on to Mri 
Fitter' .. •: IlQch (ss) subject to passir4 ç 	tr 	teb and 113 

rcndercrj j rr ju.mum of three years ServicQ in 	gradil subr'c 
to civailahil,:y of vacancies.. 	. 

6. 	TrA1 

Till. ..o revised RRs and revised $y.1abi for N-te Fit1u 
Con i'!cch 	I Ltbor Cen Mech (5K), H3iX ad US 	ire 
CEs Coinrna:vl 	lvised to frate their o 	syllabi, keepii1; 
v:i.ow the j'; 	';nreinont. Siniultardousy CEs Command 
r eu 0 tlH 	iLDr overdcTost 

3c;hUby 	 • 

7 	1 ''ç to_ .F.i .ttor Gpn Mach (. k) ,1I and LS  j 

rflle exi$t'ng ratio as 	r Fitment Plicy is th... (5K) 
( 	; 	(j) , Jlovievei', with the .j.ntroduction of 'ei: 
tei Ti':te i •, 	tter ;n I'e;ti (3K), a fw pe rsonne. will 
nitil..ty 1)..; ::1C PIifl.I ble for promoticn to 1L TI aft;Qlr 

T(3st. :1vi1ld ierounc1 :thu; prbi'fiq ted to F'S Ii. t;i.l1 

•\ 	 . . . . . .2 \ 	.•' K 

- 



H' 	i I ( 	I 	i 	rttt.i on •t; 	1! 	T. 

US) te ytr 01 S 	 e 	ir (ucr\) itrn('iI 

L: 
of Trarle Test. i.ielfere 	uie >  it has  

-:t. 	" ?fl Lj•.(: I;ic) ]t 
l to 

hf(fl j.ec.dEc).. t() 

2o;• prCL)m ottoi s LO 115 Ii Level 

and furthel' 15% prooti0fl to ITS II tivel 	
aiflst i5 

r 	T 
vacar1c].. 	Ji 

a total of 35% (20 	
15) pi'omoi:0flS would be (nc1e at HS II :LEvel 

	

The promotion of 15% againSt the vacanCY of 	
I wld b 	riiad 

one time measure a 	
a special Case before 31' 	ar 95. TT arii I)PC 

these 15 	vacanCies 	hali be conducted aft 	leai' gap of :ne 

h of full utiliSation of 20% vacaflcies. After 
1j 	dead llne/,10 

otiori 	t 	tS II Level 
aiflSt the vadaCieS of. 	I would be iiflae 

r any circmStaC0s AttCfltlQfl of CEs Cnmnd 	hereby drawn to 

3 of Ffl accordi.fl 	to which eXCeS 	
ppo jfl e1 	ifl a lower rnk/ 

be made agai 	
vadafloiQS left unfilled iii 	

higher rank/Ode. 

reach v:c.nCY in a 1jh2r 
rai/Gde only on 	appoifltmer)t in 

- Lower 	( " r.rOde is acmisribl0. 

'- CnseqUeflt on 	
. s igna ti0fl of the above 	a doubt moy 

.se.aS to how the ml r_Se_5eT110Y is to 
be.Xd beeefl 

ides. It is clr.fid tht inter_se_seniority 
will reckon f:rorn 

date of their o1C r1nt ifl cie scale o Rs, ? 	
- L00 ( p' 

ised), In case tb dat2 hp'5 to be 
similar j;or two or rno:'e 

jvjduslS, seroriY will count on the basis 
	length of 

iCe in the nex; bolow gredes. If this a1O liens to be the 

e the date of birth will be the critr1 	
i äkSe of a tio up 

1eGfl a direct reCrL' 
and a promotee, the 2raøtee will bi, 

e SeOr, 	he hs1' of Li1 	in ber_Se eior] 	s afore1Iii 

l eoualiY applY 0.SDOCt1VC 	te (ss) Trad 	A combined 

1oritY aS p:1' thiiI' 	
he m.ifltifle 	pr the pupoIe 

rromo.0r 	 • 	• 

	

New 	.1 ts 

tire enLrY in 	trade, mafle after exad 
.; 4.n: the promo ional 

other a\erC, \Jl 
be as FitLer Gen i5h (L 	t Semi i' i1ed 

ei 	th 11 ulI 
	tiofl 	

GOl 'Lth 	DefflCe 	Iter 

/ 	c1:ted 15.10. 	
The 	jndu7ted d itect 

iS f ' V 	 rcC111 
3fl 	e 	emis1UilCd Gde 1 	on 

tfctjrY C 	2 	C 0 	erViC r ) ' 	I rdc ,r Ii bo 

•-n to 
the sil1(d Grade by )PC. t eas '! 

a 3 of this 	
o. 

90270/ /IC dtod ii Jan 

	

flr 	1 	) 73/73 

1'erOY
(1 	C.PI iea to 	btter will have 

n0r 1  ly I roil 	1 	
in nY Urib 	( 	er dxf1eI 

1L) 	1)1 	Lii 	00 	K) 	, j 	it ,III( 	
1 	I 	

1 lI1i 1.0(1 	I fl 

he fc' cr 	i 
	T. oe L no t, C c' tt 

	

ir 	L 01 1 	P01  

proinot1 	i• . 	v 	.T . 	
re i: 	ar 	based 

enioritY. 	 - 
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C 
11 • 	f:1.ocY .iyc 	si_i pcornot,ions 

The 	31.lb 	c. 	Govt 	order.i 	EiI i., 
	fCective 	i;rom 06 Jul 94, 	A.t.l 

the cxii; ti.ng trade smen referred to 	in 	.1 &bove will be 
rc.deignoted ai F1itter Gen Mech (SK) 	from '. T •. 	Howe.i, 

ii VC , 	of their lur thor promo I iOfli to - 	r 
(;he ( U.ite of aoiumjnj 	flew 	ppontmnt, Udi ho b3.rcurn 	' - r. fccivo 	dr'ci 	would 	be 	civrn 

ijromoi 1 on. 
a 	06 Jul 2 4  for th° 	nosy  

- 
1 2 • cii: 	(ii 

En th post there have been many CAT coc s due to wroni 
rnriimcnHLtoo of ThIee Grcle Stric turo. 	rth er, in c ert;ui U 

o 	tic now iccru;i.ts we're given direc tlyLhe ' 1 lied Or-i.. 
irtac. of 11 -0tinC them at the 3emi-SkiMd Grade for 2 yrs. 

	

ts such tri.ct instructions be issued by 	s Command for ±u 
Uii')l (NTICflt tioi of the tboVc orders moticu 1hu Ly, wi bhou L wiy 
deviation. Any lapse on the part of offici,/1,s resonsibi w:1 ii 
be vic\le(l zrXously and stern action th1e against them. in crr 
of any dxht., the Unit may rel'er,  the caseg to respective CEL 
Comand/CE Zono, who in turn will refer sbh cases (if no I LtSOlV 

-t Lhoir icVe]) to this HO for a decision, 

12, Doplo eit of ersoflyo. 

he no chafl! e in t @ cxi s 'ipc d 	ent of ot)0Vo 
pronfl(i, even :ifter ti oir re(.leaignation . 	I' :.;r Con Nec for 
ho time 	 vievor, in due c oLirse of tune all Fittei Cn Mec 

are eX?Ltcd t9p:r'forin any of the Uutio P tI)C tradosifl 
mentioned in pira 2.1 above irresp2ctive pf their origir)a.1./o-c1 
trcL(ICJS, initj.l diffiqulties durinC trarit.on atage wI]. 1 haVe 
be 1)orrle withtAt saciificinF the functioii ef:rioien'y. As 
such CPs Couuuarid are requested to impres Upon their Lower 
forrriaI;ion 	Units about the .chnn-:o inYPáde structure cud. 
initial '..:fUcjlies in de!)loyent eurir the transforn;tn 
stage as ".. ..the local and functional reirenent. 

13, 

	

1'ow iS pçr the redesignatei. post, t 	above Tradesmen re 
'expected t.iiw the job in various trade :re'orred to bov for 
aiLiiei'J 	C :)ob as p 	 r er functional roquement. In or4e •1 ha' 
adeo.0 ito 	i ..l. in t.e trades, CEs Comrlancl are requested o or- 
mulatc n - 	Tr-ijung ror'n1me3 QP onsidring suitabiiiL 
eW:L!ibili tj 	Lhcr  grades. 

	

•- 	- 

- ----- 	
- 	 ( Ni U 	cn ) 

Ool 
S 	 jir ElO 

for i-in-C 

t :i Oi \ I ta COpY of Covt Leer No 6(1 ) /94 f :( \:/_TI) 
• 	 . 	 i• nil cit . 3,7 .94. CC 3e 	is r qu : l;(-, 	to 

• srv amendment to RR . Draft r1( 	i.>ier 

;.tuc 	Thu 	fc.( 3) before prq;oE.n;in the Ca  

for coi.rnt-s if any 
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00 E-in-C's letter No A/20050/NDA/EIC(3) dt i6u99 

NDA TO PUNT HOUSE ET OR AD 
DRIVER ENGIN STI'IC II 5 	NNE1Jkt 	SR 

11. 	A case regarding odmissibility or Night &Ay Al) ow*nce to  
P(() and D1S comsequent to redesination as EG 	referred to 

t i.trv of efence by CGO New i;eli fqr iari U otlon. Min1i 

	

of liefence has however clarified tha.t tne 	IX ttyAl_lo-• 
'e is adrn ssibie only l;o those categories 	1dh are enlisted 
t:' i:he Government order. A copy of rinistry of 	Uoce ID 

	

569/9 (;/D('•/k) dated 3 Mar'99 in which stj:j 	riuication 
:: 	en communicated to this HL is enclosed fcr your Infor- 

macion and necessary action. 

nco 	( 1 .j  caegori(! 	is not en) istod 1 	:h 	;ovt oier 
for v,rant of ND;.. a case has been take' up by this I.; r. with 

1r1.ry of Defrncp to tsaue necessnrv ovt order to grant of  
to those 	who are wnployed as PhO < 

Sd/- x x x 
( K) Chettri ) 
SAO 
SO 2 'wrs(prs) 
for Erigneer'iri-Chtef 

• 	
•. 

ci  

u l  /I. 
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IN TH hD1V4IiNIsTR&TIVE TRIBUNAL 

GUWAHATI BENCH: GUWAHATI 

In the matter of: 

O.A. No. 305 /2003 

Shri Rishikesh Paul & Ors. 

-Vs- 
Union of India & Ors. 

-AND- 

In the matter of 

Rejoinder submitted by the 

applicants in repiy to the 

AIrjtten statement submitted by 

the respondents. 

The humble applicant above named most humbi y and 

respectfully state as under: 

1. 	That with regard to the statements made in paragraphs 

3, 	4, 	6, 	8, 	9, 10 	a n d 11 	of 	w r i t t e n 	statements the 

applicants 	beg to 	say that 	the 	de.cis:ion 	of the 

r'esponde its 	not to 	pay Niaht 	Duty 	Allowarices 	to 'l:.he 

applicant 	only on 	the 	alleged 	ground 	that the 

applicants 	have been 	redesignated 	as 	F. GM 	and the 

F, G . Ms 	'1er- e 	not included in the list of cateqor:ies who 

''ere 	granted 	Night Pu ty ] loiances 	by 	the 	Govt. of 

India. 	In 	t h i s connection ii 	may 	he 	stated that 

al though 	t h e sop] i cants h a v e 	b e e n 	redesinated 	as FGM 

from 	the 	cadre of 	P H 0 hut 	the 	natu re of 	du ti es and 

responsibi l.i t:i as has not been affected in any way even 



after the redesignation the applicants are discharging 

till date the same duties and responsibilities which 

are entrusted to them after their redesignation to the 

post of FGM. As such decision of the Govt. of India. 

Ministry of Defence to the extent that benefit of nIght 

duty allowance should not be extended to the applicants 

is highly,  arbi.trary, illegal, unfair and such 

contention of the respondents is violative of Article 

14 of the Constitution of India. 

Nonnclusion of the category of FGM in the letter 

dated 1607..99 circulated vide office order d ..ad 

19..09.99 cannot be a oround for denial of night duty 

allowance to the applicants It is further stated that 

there was no reasonable ground assigned by the 

respondents for noninclusion of the category of FGM 

for their entitlement for payment of night duty 

allowance. .The above decision of the respondents Union 

of India is in violat ion of Article 14 of the 

Constitution. More so in view of the fact that the 

respondents nowhere denied in the written statements 

that the oresent applicants are discharging the same 

duties and responsibilities even after their 

redesignation as FGM. 

The decision of the learned CAT, Chandigarh Bench 

sin O.A. No, 1241-PB of 2002 and O.A. No. 1299-PB of 

2002 is contrary to the findings of the Hon'ble 

fribunale order dated 25.10..2000 passed in OA No. 

218/2000 by He learned CAT, Guwahati Bench. The 

. 	 . 
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relevant oortion of the order dated 25102000 passed 

in 0 	No. 218/2000 is auot.ed below: 

Written statement has been filed on behalf of 

the respondents. The respondents admitted that the 

applicants are discharciinq similar nature of 

duties, 	having also n o t disputed that 	the 

applicants are at.tendinq their night duties,. The 

respondents, however,  , submitted that though the 

nature of du ties remai ned the same the FGM were 

not categorized in the list of the Government 

order for grant of NDA and accordingly the case of 

the applicants were taken up with the Government 

of India, Ministry of Defence for clarification 

regarding the admissibility of NDA to the FGM. 

5. 	From the facts alluded above, it emerges that 

the applicants were provided with some extra 

allowance of 10 paise per hour for rendering night 

duty. Since they are discharging the same and 

similar nature of duty as FGM as they were earlier 

as PHD, it is difficult to discern the rationale 

behind the refusal or the allowance for' NDA for 

similar duty, the allowance was provided against 

the services rendered. The matter has already been. 

reffered to the Ministry of Defence and it is  

expected that the Ministry of Defence would take 

up an appropriate decision as per law for 

providing the Night Duty Allowance for rendering 

such duty as was done earlier. 
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It is aulte clear from the above observat:.ions 

and findings of this Hon bie Tribunal that the present 

applicants are legally entitled to the benefit of night 

<::luty allowances. As such the decisic:n of the Chandigarh 

Bench is distinguishable, the learned Chandigarh Bench 

uphold the unfair decision of the Government regarding 

the night duty allowance to the redesignated Fitter 

General Mechanics. The learned Chandigarh Bench held 

that since payment of night duty allowance is a matter 

of oolicy decision of the Govt. of India, as such 

Tribunal should not interfere with the decision of the 

Government and accordingly upheld the decision of the 

Government.. But the learned Chandigarh Bench missed the 

baslc pont involved in the instant, case for denial of 

night duty allowance to the applicants, Govt., of India 

denied the benefit to the applicants on the sole ground 

that the applicants have been redesignated as FGM along 

with other industrial categories and the said FGM were 

not included in the list of categories which were 

issued by the Govt., of India for entitlement €i . night 

duty allowance and it is fu rther coni:.ended by the 

respondents Union of India that the applicants has been 

redesignated as FGM by the Goverment for providing them 

better promotional facilities. Therefore it. is quite 

ciear that the decision of the Govt regarding non 

exte rsion of benefit of allowance to the applicants is 

not based on fair policy, as because the applicants 

even after their redesignation disct'arging the same 

duties and responsibilitie5 Hence the action or the 



respondents is unfair. The case of the Supreme Court 

cited by the respondents Union of India is altogether 

different as well as distinguishable. The Hon'hie Apex 

Court upheld the decision of the Govt. of India for non 

osyment of night duty allowance to the Chowkiders and 

uards but the present applicants were working as Pump 

Hotse Onerator and even after their redesignation they 

are continuing their duties and also performing their 

duties at night as such they are entitled to the 

benefit of night duty allowance. The respondents Union 

of India wrongly interpreted and decided the whole 

issue of night duty allowance so far the applicants are 

concerned. 	The 	duties 	and responsibilities of the 

applicants cannot be t rested at par with Chowkidar and 

Guards. Hence the cases of the present applicants are 

different than the case of the Chowkider and Guards. 

Moreover providing a better promotional avenue to a 

particular class of employees does not entitle the 

respondents to curtail and existing benefit which was 

extended in the nature of an allowance which they were 

enjoying all along in the cadre of PHO 

'2. 	That the contention of the respondents made in 

paragraphs 12, 13, 14, 15, 17 and IS are also not 

correct in as much as providing water supply falls 

wi thin the cateçory of an it essential service ' and as 

such applicants are discharging their duties and 

responsibili ties even during the night shift as such 

they are entitled to night duty allowance. The case of 

the Chowkider and Guards cannot he comoared with the 

/ 
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applicants, 	The 	Govt. 	cannot adopt 	an 	unfair policy, 

ihich 	leads to 	vioiaton ot 	A rticle 	14 of 	the 

Constitution. It 	is 	categorically denied 	that element 

of 	night 	duty is 	inherent 	in duties 	of 	FGM wrong 

decision 	of the 	Govt. 	is always 	liable to 	be 

challenged 

In this connection it may be stated that it would 

be evident from the Central Nater Commission's letter 

bearing No. 12014/1/91 Estt. VIII/666 dated 

27.05.2003 ,'jhe rein it is clarified by the Govt. of 

India more particularly by the DOPT that only 

Chowkiders are not entitled to payment of night duty 

allowances. Therefore the said decision cannot be 

forcibly imposed upon the present applicants for the 

sake of denial of night duty allowance. A remarkable 

feature in the instant, case of the applicants is that 

which is specifically admitted by the respondents Union 

of India in their written statements the services 

therefore are such w h e r e 24 hours r u n n i n g of 

installations is necessary and therefore an element of 

niht is inherent'' ,, wherein p a r a g r a p h 12 of the 

written statement, wiereas 5th  Pay Commission says in 

its report in pare 5223 that Chowkiders are not 

deoloyed round the clock whereas applicants are 

deployed round the clock as such the applicants are 

entitled to night duty allowances.. 

The applicants further like to draw the attention 

of the Hon 'ble Cou r- t to the Off ice Memorandum issued by 

the DOPT vide it's 0,M No. 12012/4/86 " Estt (Allowance) 
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dated 9Lh  0ct1989 	jherein some criteria has been 

laid down and the applicants are squarely covered 

follojinq the guidelines prescribed by the aforesaid 

O M for ca .!ment of night duty alloNances u'jith ar rear 

monetary benefit Moreover, the applicants have not 

c:omrnit Led any fraud at. any point of time as such, they 

are also entitled to refund of illegal recovery made by 

the respondents Union of India. 

In the facts and circumstances stated above the 

aoplication deserves to he allo'jed Auth cost. 

Copies of the order dated 27.05.03 and OM dated 

04,10.99 are enclosed hereto for perusal of 

Hon'ble Tribunal as Annexure-A and B 'espectIvely. 

a 
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VERIFICATION 

1, Shri Rishikesh Paul, son of Late Harendra Kumar 

Paul, aged about 49 years, working as FGM HS II in the 

(:)ffice of the Garrison Engineer, MES, Shillong, one of 

the applicants in the instant application, duly 

authorized by the other applicants to verify the 

statements made in this application and to sign this 

verification ccordingly I declare that the statements 

made in paragraphs 1. to 2 are true to my knovdedge and 

belief and rests are my humble prayers I have not 

suppressed any material fact 

And I sign this verification on this the ....................day of 

October, 2004. 

P t' 	4'?cJ- 
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No.A- 12111 4/1/ ') .$jjj 

Govern rncnt of tndii 

('entrfWafct Commission 

Sev;, i!ntv;nt_ U. 

New I)cthi-i IthH: 
Dited iI,c27th May. 21Pu3. 

Til 

gInecr, 
lIanning (Ircie. 

('cntral \Vatcr (.'ommissipn, 

I06548 Typv-V, NH-iv, 
Fnrid8ttJ.12I)). 	' 	$ 

Grant of Nigh MAY Wcighinge to (howldthjrs in flelil t1jimillitins of 

I am directed us refer to your letter 

thutcd 26,41M.1 on the cuh;c noted 2bove nd In cii that ihi. ,mtttijr 
it Idling 10 the i nih lenient of CIiowk,dr toniglil duly 1I1)W4flcC hivq lict ii 
tuithr cxtmincd hy the Miin.uy of Water kenurctc in eonsiilhiii,rin with 
the L)epirirnent 01 tes*uinci & lriiining who iinvc upiiicd/advk as follows:- 

It ic c1nril4eI thnt night duty being an 	patulikdrnraetcrjcc (iF 
the jnhol (JiuwkidaN no wc1ghIagc4o night duty is udm,csthk to 
( hnwkldc Vtb Pay commission vldc p.tta 12 23 of ,l rtpnrt lids 

A 

	

	 not found .iny  jutt1ic4liQfl for grnI of Night Duty AIlow,tiicc to ihem as iccording to Vili I'dy Commksion, ( 4iiiwkkJ'. trc Hot 
dcp!uycd round lhc cloek. but are oI1y.rcquiIc(I11) perlorni shut 
duty which include nght as pit of thcir normal kpitjhjljtj" 

2 	I:rom the. 8l7tivV id ite or the Dipunmeni ol' Pvr'.nnnel H will ht 
c-fl I bdi C hnw Ic 1" 	Lc!!cJ1uutduyafluw 1in 	You art 

tLt1uc i'1 to Ic',v nttx -'sary ;uctfuclitnis ucf. urdlnglv in all the uim cmi ii 
field rs 	ins/units of CWC In sIIpenes.ciOfl,of.th ear I icr 'inslt uctioii op 
the tJItjccI. 

1. 	Action taken may please lit- intimated to Ibis Comnths ion urgii( Iv 
for apprising Mh'iuv ntWakr Resources •ahd the l)cparlment of Persoitnel 
& Tralniii of the1rnsiljon  

.jir. 

ft... .. 

, 

- -, 

L 
Ali- 

'. '4 

.:;...  

':Y, , , ii4 iiiilh1'uIl. 

-' 	
- 

• (11 .S.( i 	) 
t)lttlt'r .t't'I).liit 	it '.i ' 
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of NotificattOlZ No. 1lO!2I3I89&A (A) dated 21st August. 1989. 
Copy Government of India. Ministry of Personnel, P. G. and Pensions (Depar1-' 
mOflt of Personnel & Training). 	- 

Subject Amendment in C.C.S. (C.C.A.) Ruies, 1965. 

In exercise of the  powers.conerred by the Proviso to Articlá 
309 of the Constitution. the President hereby mikes the following rules furtbcr 
to amend the Central Civil Services (Classificat.Ofl. Control and Appeal) Rulcs,1 

-1965, namely 
These tnles may be called the Cenral Civil Services (C1.asrifica 
tion. Control and Appz'nl) AmendmeOt Ruler, 1989. 

(2) They shall come into force on the date of :heir publication in th e.  

official gazette. 
2. In the schedule to the Central Civil Services (Classification. Contrui 

and &ppeal) Ruk. 1965. 

	

(1) in 	. 	 th serial No. 22 for the words "Telegraph Engine- 

ering service Group 'A' the words "Indian TelecommUnicatiOnS 

service Group 'A' shall be substituted. 

(ii) in part 11, against the aerial No. 9, under column 2 for the words 
"Telegraph En gineering service Group "B" the words "Teiecommufli 
cation Engineering Service Group "B" shall be substituted. 

6 	
Copy of O.M. No. 7(84)/E.11I189 dated 3rd November, 1989. Govent 

men: of India. Ministry of Finance (Department of Expenditure). 	
1, 

Subject : Grant of an additional paid holiday to the Industrial Workers o 
the day (a) of Poll In the General Election to Lok Sabha an 
certain Legislative AssemblIes, 1989. 

The President has been pleased to decide that during the ensuing Gener 
Elections to the Lok Sabha. 1989 and certain Legislative Assemblies, 1989, ai 
additional paid holiday may be granted to the employees of various lndustria 
Establishments under Central Government on the respective polling day (a) ii 
the particular urea Cs) if it does not fall on a Sunday or paid holiday provided 
the State GovernrnefltlUflion Territory Administ ration conce rned has declarel 

that day as a local holiday in the area. I 

/ 7 	Copy of

~Prt

Oil No. 12012!4186E51 (Allowances) dated 4 1h Oct. 198 

J 	
(Jovernf Ir.dia, MlJ7istry of Personnel. Public Grievwrces and Pen 
slant (mcflt of Fersonnel & Troin!ng). 

	

- .. 	 c... .li,ht dnlr_ReComZilefld*tiOflS of the IVth * 

	

Subje 	'v'" 	 - - 

0 i sion _regarding Government's decision therenu. 

	

this in 	rarnf7h 2.i3 of its repOtt  

"Government employees eligible for grant of various allowance are 
given 'Night Duty Allowance' or weightage for hours of work per- - 

formed during night. it has not' been possible for Government to 
introduced a uniform system of weightage for 'Night Duty' because 
the requirements of each orgaflisation are different, Suggestions have 
been received for prescribing uniform standard for 'Night Weightaged 
and 'night duty' hours. Government may consider the advisability 
of having the entire matter examined as it has various aspects and 

: implications. In the meantime Government may refli the rates of 
night duty allowance". 

2. In pursuance of the above recommendation, a Coznmlt:ee was con-
Ei in the Department of Personnel and Training ascciating representatives 

major employing Ministries/Departments, where the staff is required to 
rñi night duty. After careful consideration of the Committee's recomrnen-
is, the President is pleased to decide as follows 

(i) Wherever the working hours have been arrived at tfte.r taking into 
account the night wcightage fac:or, no furUer compensation may be 
admissible. 

Night Duty may be defined as duty performed between 22.00 hours 
and 6.00 hours. 

i) A uniform weightage of 10 minutes iay be given for every hour of 
night duty performed. 

) The ceiling of Pay for entitlement of Night Duty Allowance shall be 
Rs. 22001- per month. There will, however, be no ceiling for entitle-
ment of Night Duty Allowance in respect of the officials who are, at 
present, getting this benefit as per existing criteria. 

) Night Duty Allowance shall be computed as per the following 
formula: 

. (a) for continuous and 	- 	 Rates calculated on the basis of 
intensive duty. current rates of pay including DA 

& CCA devided by the number of 
working hours in a month. For 
administrative convenience, the 
pay scales may be fitted into con-
venient slabs at the option of the 
Department. 

(b) For intermittent 
	

2/3rd of the rate wcrked out under 
and excluded 
	

(a) above. 
Class Ill 

Where in revising the pay scales of any category an improvement over 
replacement scale has been granted after taking into account night 
duty or where the night duty factor has already been taken into 
account for grant of any allowance such as Nursing Allowance, In I 

- the case of Nurscs, no further compensation may be allowed for night 	* 

duty. 

I . 

1• 

r 

*4 

01. 
•1 

bi. 



t—i990(l) 
SERCES LAW IOU RNA 

! 6 

3. . The existing orders on the subject in so far as they relate to night 
• 1 

duty shod be deemed to have been modifted accordinglY. 

4. :r
I re5pect àf employees of Deptt. of TeleCOmm1catb0 

	and 

• ient of p05s  scpara 	
orders will be issued by the Ministry of 

: 

- ahOGS. 	 - 	 .. 	- 

e ordr shall come nto forc 	
c f 1 1 1986 

Cor 	o 	
o J7O,6'87 Ectt (41101L) dasd 5t'z Oc 1989 

1 Cutfl -r J I ' 	'u is 	of P jC' 
PuhUc GrzeaflCCs & Pen- - 

	

I' 	
•' 	 çj5 (Dp' 	

Trainu - 

bCt : Gra of ouoraTm o GruP Y 	
ointed O 

:s St Car Dricels ad LsS jV staff shen pplt" o 

oi as flCI 
tider51Sc00t Drivers for hoit petiods in the Ivor 

kig absflee of Stad Cr 	
Despatch ridersiSC00t drilers 

regurdg. 

be 11 crSigflCd 
is dcte to refer to this 	

parLmt OCC MO 

damO evu uuber 	
25.12.l88 (should be 2i219S) (PubtiEhCd 

it S.L3. 

	

of Aug. i88 as Sr. No 67) on ch ubore suhje 
	

und to say that the rates of 

honorarium prescribed thc!ei will also be applied 
tO Group 'D' stuff and 

	

FA 	
Dpat Riders etc. ppaintd o work as Drivers of the 4 wheeled vehicles. 

tWO 
and three wheeled vehiclCs as 

fOWS 

(i) GTo4P D staff o despitCa r 
a rs ho 	Rupes rour 

	

ate appointed to work as Drivers of 	
per day. 

o'bet 4 	eeled vehicles 	 - 

(u) Group D staff ho 	annoipted to 	
Rupees Two 

	

work as Drivers of two & three wbeei 	
per day. 

ed vehicles, 

2. ocher terms and COnc!tlOflS laid 
down in the Office Memorm of 

25.288 will rema continued. 
Copy of 0 1 No 2803311/8S LsU (D) dated th October, 1989 

of Jzidia, MiriStrY of Fersonnd, Public Grievance.r and 

PenSiOS (DePojtmdhlt of 
Personnel &Trainirig). 

Sub$Ct Selection Grade .n Group ' Set ce 
	uide to be Io1loed 

by the SelectiOfl 
Committee Insir ttonS on 

A fe etene s tfl'it t 
this Departm' 0 1 o 

2203811188 Estt (D) 

dated 67 
88 (published in his ssue) ou- theabQY 

sub)ett The instruct ions - 

= 	
contained therein have been carefullY reviewed. It 

	owbeeflthd, iD 

• 

	

	5UperseSSOn0f 
the ejsflg instruCt0i that for 

appOifllmt 
to the SelectiOD 

Grade in GrOUP A SCtViC 
which is noa-f°1' the folloWg proceduXI 

and criteria shall be lob WCd : - 
tti:te will he cs1i 	

to review the caseS of 

	

• 	- 	: 	• 	• 

• 	
• 	 •.::-1•.- 	-•' 	

:.. 	 -1 
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dinarily the Committee shall accept the final grading given by the 
-Reportme/ReV1ewingJAccepting authority in each ACR unless there 

b 	
.. 

are good reasons to depart from that grading 
• 	. 	• 	- 

he Committee sbouTd satisfy itself that the overall performance of 
,the officer sas good and that he has atleast two 'very good' gradings 
in the last five ACRs Such an officer would be considered suitable 

itfor NFSG. , 	- 	• 	:. 	- • 	 :. 

RTheie 5hOUld be no adverse entries in any ACR. U there preany, 
adserse entries it shoujcj be clearly brought out in the minutes as to 

hy the officer has been proposed for NFGS w spi of the adverse 
tentry; 	• 	- 	:..- 	•.- 	• . • 

)The minutes should also include a certificate that there is no other 
factor or aspct atecting sri o.er which will disqualif) him for 
gmut of NFSG. • 

)° The Screening Committee may, in exceptional cases, recommend 
candidatesfor appointment to NFSG who do not strictly satisfy the 

. above criteria provided tht.y are cousidtred dese ng of brant of 
r\FSG ifl ucb the Sereemng Comm'crce should denny .  

-record the reasons for such reommendatzOn. 	
' 

;These revised instructions will bu only prospective effdci. In all 
here selection process Is over 1  the panel already,  recommended by 	• 

mat Screening Committee may be processed for approval on the basis 
isting cntena 

Min istries/De part ments are requested to bring these instructions to 
e of all coicerned forguidance and also to ensure their comp1ianc& 	• - - 

C'opy of 0./if. No. 22O3/1/88-Estt.(D) dated 6th July 1988; 
Government of India. (Department of Personnel Ttaining. 	•. •- 

..•..'•.-•-- • 	• 	. 	.• 	- 	. 	- 

bject : Selecthn Grade In Group 'A' Service—Guidelines to be followed 
by the  Selection Committee. 

The undersigned is directed to say that in this Ivlisistry'sO.M. No. 19/1/. 
;dated the 9th December, 1987 (Published in S.L.J. of May 1988 as,, 
) 13) on the subject mentioned above it was clarified as follows: 

Selection Grade in.GroUp 'A' Service is non-funtionai. 

) While making selection. it is not necessary to grade the officers as 
Outs nnding.', .V!y Good", etc., and to consider all officers in the 

prescribed zone of promotion as required under the selection cj 
method. 	 • 	 0 

) Selection should be made according • to seniority bared on suitability, 
and suitability houid be asscsscd on the basis ci factors sich as 
Woiiig çerfo auC ezperiencc nQ LHbCT r:ite( ircr. 


