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bu no :r tU1 	 6.1 .2004 	Heard Mr.M.Chaada, learned couri- 

•4 	-t•UO ' 	 sel for the applicants. 
til 

A 	- 	 Y 

	

A 	 The O.A. is admitted. Issue 

notice to the parties. 

	

12 O) 	 List the case on 6.2.2004 for 

order. 

Member 

bb 
)- 	.- 

	

4.3.04 ) 	Cn the prayer of Mr A.Deb Roy, 

Icy- 

LJ2 

a fr 

p 

" learned Sr.C,G.S.0 four weeks time 

is grarztecl to the respOnQents to 

) file written statement. 

List on 31.3.04 for order. 
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17.5.2004 	On the plea of Mr.B.C.Pa zak, 

f\1T(t e- 

v(c'1' --{ 

learned Add 1 .0 • 0 S.C. six Veeks time 

• is allowed to the respondents to file 

written statement. 

List on 30.6.2004 for filing 

of written statement. 

cZti) 

er(A) 
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6.8.2004 On the plea 6f counsel for the 

respondents £our weeks time is given to 

the respondents to file written state-

meat. List on 9.9.2004 for orders. 

mb 

.itber (A) 

tb/s 	kJ- 

24.09.2004 present : The Honb1e Sri I<.V, prahld- 
an, Administrative Member, 

Written Statement.hasbeeri filed, 
List on. 3.12.2004 for hearing. The appli-

cant may file rejoinder, if any, in the 
meantime, 

Member (A) 
mb 

8.12.2004 	Mr.M.Chanda, learned counsel for the 

•ShjilOng. applicant. Was presentw 

Mr.  B.C.pathak learned Addl.C.G.S. 

c • for the respondents has stated that ;J 

copy of the rejoinder has been furnished 

to him only today and as such it is not 

passible to argue the matter today. He 

also stated that his tenure is coming to 

end today and the matter cannot be argue 

tomorrow or the day after. Hence adjourn : 

to 19.1.2005. 
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19.01.2005 	Present: The Hon'ble Mr,3ustice R.K,Batta, 
Vice-Chairman. 

I I 	Mr.LNath, learned counsel for the 
• 

applicant. 

he matter be kept aiongwith 0.A,No. 
'.° 	"< 

305 of 2003, wherein the matter relating to 
r 4$ 	 . 

£ 

Night Duty Allewance, has been referred to 
I the Hon'ble Chairman, Principal Bench 

I L 	 (2 
• Vice-Chairman 

bb 

.1 
• 02.05.2005 	Present . Hon'ble Sri Justice V.S. Aggarwal, 

• Chairman 
1 

:Hon'ble Sri Justice G. Sivarajan, 

I Vice-Chainnafl 

Hon'ble SrrK.V. Prñhladan 
'Administrative Member. 

Heard Mr. IL. Sarkar and Mr. M. 

Chanda, learned counsel for the applicants 	
C- 

and ala6 Mr. M.U. Ahmed, learned Addi. 

C.U.S.C: for the respondents. 

'Hearing concluded. Order reserved. 
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH 

Original Application No.303/2003 
with 

Original Application No.305/2003 

Guwahati, this the /.day of May, 2005 

Hon'ble Mr. Justice V.S. Aggarwal, Chairman 
Hon'ble Mr. Justice G. Sivarajan, Vice-Chairman(J) 

Hon'ble Mr. K.V.Prahladan, Member (A) 

O.A.NO.303/2003: 

Shri N.K. Chanda 
ShriN.C.Paul 
Shri P.B. Diengdon 
Shri Rajendra Paswan 

S. 	Shri Muktar Singh 
Shri Bindeswar Singh 
Shri NagendraJha 
Shri Darnhar Bahadur 
Shri B.C. Debnath 
Shri Rupayan Chakraborty 
Shri Debraj Pathaniya 
Shri Jaharlal Kuri 
Shri Sarnhhu Prasad Chaurasia 
Shri C.W. Lama 
Shri Manik Chandra Dutta 

16; Shri Misri Lal Rajak 
Shri Prabhu Nath Mishra 
Shri Mern Bahadur Thapa 
Shri Bansi Dhar Kumar 
Shri Mahamad Eycin. 

(All are working as Fitter General Mechanic under Assistant Garrison 
Engineer, E/M Section, Shillong and Garrison Engineer, Air Force, 
Shillong) 

Applicants 

(By Advocate: Sh. J.L. Sarkar and Sh. M.Chanda) 

Versus 

1. 	The Union of India 
Represented by the Secretary to the 
Government of India, 
Ministry of Defence, 
New Delhi. 
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The Engineer in Chief 
ARHQ,DHQ 
Kashmir Bhawan 
New Delhi. 

The Controller of Defence Accounts (Pay) 
Udfty Vihar, Narengi 
Guwahati 21. 

The Garrison Engineer 
M.E.S. Shillong 

The Garrison Engineer 
Air Force 
Shillong. 	 ... 	

Respondents 

(By Advocate: Sh. M.U. Ahmed, Addi. CGSC) 

o.A.No.30I093 : 

1. Shri Rishikesh Paul 
2; 5iJangBah.adurGung 
3. Shri Liliram Sharma 
4, Shri Bola Krishna Sharma 
5. Shri Raj Narayan Rai 

ShriDhan BahadurPradhan 

(All working as Fitter General Mechanics in the office of Garrison 

fl jneer,Shi1l0ng) 
Applicants .. 

(By Advocate: Sh. J.L. Sarkar and Sh. M.Chanda) 

• 	Versus 

The Union of India 
Represented by the Secretary to the 
Government of India, 
Ministly of Defence, 
New Delhi. 

The Engineer in Chief 
ARHQ,DHQ 
Kashmir Bhawan 
New Delhi. 

The Controller of Defence Accounts (Pay) 
Uday Vihar, Narengi 
Guwahati-21. 



3. 	 U111  
4. The Garrison Engineer 

Shiflong 

S. The Commander Works Engineer 
Spread Eagle Falls 
Shiflong- ii. 

(By Advocate: Sh. M.U. Ahrned, Add!. CGSC) 

ORDER 

Respondents 

By Mr. Justice V.S.Aggarwal: 

The following question has been referred to this Full Bench for 

consideration: 

--- as to whether .  the Pump, House 
Operator now redesignated as FGM are or are 
not entitled to Night Duty Allowance after the 
redesignation. in the event of perform,ce of 
Night Duty by them." 

To appreciate the question in controversy, we refer to the basic 

facts. For the sake of convenience, the same 'are being drawn from OA 

303/2003 entitled Shri N.K. Chanda & Ors. v. Union of India. 

The applicants were appointed as Pump House Operators in 

the Military Engineering Service and were granted Night Duty Allovance 

for such hours as they individually worked during the night at the rate of 

10 paise per house hour. As such, each Pump House Operator.used to 

get about Rs. 100/- per month by way of Night Duty 'Allowance. The 

Pump House Operators were subsequently re-designated as Fitter 

General Mechanic w.e.f. 06.07.1994. However, the applicants contend 

that their nature of duties, responsibilities and grade remained the same. 

Some of the applicants.were working as Fitter General Mechanic 

under A.G.E. E/M Section,. Shillong and some under G.E. Air, Force, 

Shillong. 
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5. subsequent upon the re-designation in the year 1994, the NDA 

was admissible only to those categories which were enlisted in the 

Government order issued by the Ministry of Defence. The FGMs' not 

being in the list, the Army Headquarter, Eastern Command took up the 

matter with the Ministry of Defence so that the FGM might be included 

in the list of the Government order for enlistment of NDA. 

6. Thereafter, the Controller of Defence Accounts vide his 

communication of 17.02.2000 communicated that it had been decided 

that the FOMs being not included in the notified list of categories under 

the Government order, are riot entitled to draw Night Duty Allowance 

with effect from the date of th&r re-designation. The letter reads: 

"In consistence with the provision of HQ 
office, New Delhi letter No.AT/2366-NDA-V111 
dated 16-7-99 circulated vide Part I S.O.No.227 
dated 14-9-99, the category of Pump House 
Operator and Engine Driver Statice of MES 
redesignated as Fitter General Mechanic (FGM) 
with effect from 67-94 are not entitled to draw 
Night Duty Allowance, as the category of FGM 
has not been included in the Govt. orders issued 
from time to time entitling them Night Duty 
Allowance (NDA). 

Of late it has come to our notice that one 
of our sub offices is admitting the Night Duty 
Allowance claim in respect of the category of 
FGM, which is in contravention of the provisions 
contained in CODA'S New Delhi clarificatory 
order mentioned in para 1 above. 

In view of above you are advised to review 
with reference to records held by you that 
whether NDA has been paid to, FGM and if so, 
initiate action to regularize the overpayment so 
made of in your audit area in consultation with 
GE and further payment of Night Duty 
Allowane (NDA) to FGM may please be stopped 
immediately. 



\\ 

A confirmatiOn to the effect that NDA is 
not being paid to FGM may please be sent to this 
office by all AAOs iEs/AAO AGE(I)s. 

G.O. has seen. 

Sd / - 
(S. Prasad) 

Sr. Accounts Officer" 

7. Applicants contend that their Night Duty Allowance had been 

stopped. Some of the other ,  co-workers filed OA No.218/2000. They 

challenged the legality Of the order of 17.2.2000. This. Tribunal had 

directed that appropriate decision in this regard should be taken. In 

pursuance of the decision of the Guwahati Bench of this Tribunal in OA 

No.218/2000, the order dated 18.8.2003' had been passed rejecting the 

claim of the applicants, recording: 

• "4. The MOD has since taken the following 
decision in the matter:- 

(a) 	As per MOD letter No.6 (1)/94/D/(W.II) dated 
06 Jul 1994 the following 8 categories of 
employees of MES were re-designated as Fitter 
General Mechanic (FGM) in compliance with 
CAT, Bombay judgment in OA No.704/90 with a 
view to entitling these categories for promotion 
to highly skilled gi'ades:- 

Pump House Operator 
Driver Engineer Static 
Mechanic Petrol & Diesel Engine 
Driver Mobile Plant 
Operator Earth Moving Machinery 

fl 	Operator Pneumatic Tools 
Boiler Attendant 
Lift Mechanic (Existing Incumbents Only) 

(h) 	As a result of these orders, there are no 
category of officials designated as P1-10 and DES 
as besides these two six other categories were 
also merged in the category of FOM. It is also 
stated that FGM officials are brought on shift 
duties their prescribed duty per day being 8 

i9 	_-e• 
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hours. In case of their being detained for longer 
period they are entitled to compensatory off etc 
as per rules and Govt. orders. Having been 
integrated in combined category of officials 
called FGM, grant of NDA to these officials who 
held the posts of PHO & DES earlier, would not 
be proper and would be discriminatory to the 
FGM officials who earlier held posts other than 
PHO/DES. Further, the Supreme Court in their 
judgement dated 1 Aug 1997 in SLP (Civil) 
No.25134/96 has upheld the validity of a U.O. 
dated 12 Oct.199 issued by DOPT wherein the 
following was stated on the question of 
admissibility of NDA to ChowkidarS: - 

"The Chowkidars/guardS being such 
a category whose normal duties 
contain an element of night are, 
therefore, not eligible for night duty 
allowance". 

(c ) Prima-facie, the above DOPT orders, whose 
validity was upheld by the Hon'ble Supreme 
Court also similarly apply to the applicants in 
the case under consideration. 

5. 	In view of above, interim payment of NDA 
which you were continued to get as sanctioned 
vide MOD letter dated 22 Apr 2002 and 11 Jun 
2002 is hereby stopped wef.0l Jul 2003." 

By virtue of the preser.t application, the applicants seek to assail 

both the above said orders contending that they had been re-designated 

as FGMs from Pump House Operators but they are still performing the 

same duties and responsibilities and attending to night duty as they were 

doing earlier. Their duties and responsibilities remained unchanged and, 

therefore, they cannot be denied the Night Duty Allowance, which they 

have been drawing earlier. It could not be withdrawn simply on the 

ground that they have been re-designated as FGMs. 

Taking stock of the facts, the Original Applications had been 

filed for quashing of the clarification of 13.5.2003 and for grant of NDA. 

A 
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The applications have been contsted. 

Respondents plead that grant of Night Duty Allowances has 

been discontinued by the Union of India as a matter of policy decision 

which was communicated to the applicants. The re-designation to FGMs 

was done with a view to give them promotional avenueson any plot form. 1  
/ 

However, NDA has been withdrawn as a matter of Government policy. 

Same had been done inpursuance.of the decision of the Mumbai Bench 

of this Tribunal. 

We have heard the parties' counsel and have seen the relevant 

record. It is not in dispute that the. Mumbal Eench of this Tribunal in 

OA 704/1990. had directed that with a view to entitle certain categories 

for better promotional avenues, the matter should be re-considered. In 

pursuance thereto, eight categories of employees of Military Engineering 

Service were re-designated as FGMs which also included. Pump House 

Operators. 

Strong reliance on behalf of the applicants, was placed on the 

observations of this Tribunal in the case of Risiikesh Paul v. The Union 

of India & Others, O.A.No.2 18/2000, decided on 25.10.2000. The same 

reads: 

"5. From the facts alluded above, it 
emerges that the: applicants were prov.ided with 
some extra allowance of 10 paise per hour for 
rendering night duty. Since they are discharging 
the same and similar nature of duty as FGM as 
they were earlier as PHO, it is difficult to discern 
the rationale behind the refusal of the allowance 
for NDA for 'similar duty, the allowance was 
provided against the services rendeted. The 
matter has already been referred to the Ministry 
of Defence and it is expected that the Ministry of 
Defence would take up an appropriate decision 

/' T 
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asper law for providing the Night Duty 
Allowance for rendering such duty as was done 
earlier. 

6. After considering all the aspects of the 
matter the respondents are directed to take an 
early decision in the matter, preferably within 
three months from today. Till completion of 
such exercise the respondents are directed not 
to give effect to the circular dated 17.2.2000 
issued by the Senior Accounts Officer so far the 
present applicants are concerned." 

14. These findings clearly sho'' that they are not final findings 

arrived at by the Tribunal. IReading of the order itself shows that this 

could not be an adjudication of the rights but mere observation. 

Consequently, it cannot be taken to he a decision that has been arrived 

at because otherwise a direction would have been issued. 

15. The learned counsel for the respondents, at the outset, took up 

the preliminary objection which fact even was noticed by the Chandigarh 

Bench of this Tribunal that grant of Night Duty Allowance is aolicy 

decision, it cannot confer a right on the applicants. Resultantly, the 

petition by itself must be held to be not maintainable. 

16. In this connection, we refer with advantage to some of the 

decisions of the Supreme Court in the case of 
UNION OF INDIA AND 

OTHLRS v. TEJRAMARASHRAMJI BOMBHATE AND OTIi, 

(1991) 3 SCC 11. In the cited case, the respondents were Teachers of 

unapproved school. Their regularization involved grant of Government 

sanction to the School. The said School was being run by the officers of 

Ordnance Factory and no sanction had been accorded to the secondary 

school by the Government. The teachers were paid honorarium out of 

fees paid by the chfldren and other donators. It was held that they were 

A 



not entitled to the reguiarizátion at.pr. with Government teachers 

because the Court would not compel the Government to change its policy 

and accord sanction to the School, which involves financial burden on 

the Government. In this process, the Supreme Court held that in policy 

matters, the 
1 
 ribunal/Court will not interfere. 

17. Similar finding had been recorded by the Supreme Court in the 

case of INDIAN RAILWAY SERVICE OF MECHANICAL ENGINEERS 

ASSOCIATION AND OTHERSv. INDIAN RAILWAY TRAFFIC SERVICE 

ASSOCIATION AND ANR., JT 1993 (3) SC 474. The Supreme Court 

again reiterated that in matters of policy, the Tribunal/Court will not 

interfere provided the authorities do not transgress their constitutional 

limits or statutory .  powers. The findings of the Supreme Court are: 

"18. In the light of this background, when 
we examine the order of Tribunal, we find it had 
erred in interfering with a scheme. It is well-
settled in law that the Government has got a 
right to notify the scheme. It has equally a right 
to issue amendments. Therefore, if could amend 
'the scheme including the provisions, relating to 
the predominant factor from 6 to 37.5%. This is 
a matter of policy. This Court had taken the 
view in Union of, 'India v. Tejram Parashramji 
Bombhrite 1(1991 (3) SCC 11] that no court or 
tribunal could conupel the Government to change 
its policy involving expenditure. Again in Asif 
Hameed u. State of Jammu and Kashmir [AIR 
1989 SC 1899], in paragraph 19, page 1906 this 
Court observed thus: 

"When a State action is 
challenged, .the function of the 
Court is to examine the action in. 
accordance with law and to 
determine whether the legislature or 
the executive has acted within the 
pQwes and. f~j fjctiQns ssigned 
under the constitution and if not, 
the court must strike down the 

/LFC1 



action. While doing so the court 
must remain within its selfimposed 
limits. The court sits, in judgment 
on the action of a coordinate branch 
of the Government. While exercising 
power of judicial review of 
administrative action, the court to 
direct or advise the executive in 
matters of policy cr to sermonize 
qua any matter which .under the 
constitution lies within the sphere of 
legislature or executive, provided 
these authorities do not transgress 
their constitutional . limits or 
statutoly powers."" 

18. Once again, in the case of STATE FISHERY OFFICER 

ASSQCIATION W.B. AND ANOTEHR v. 

ANOTH, 
1997 SCC (L&S) 1003, the facts were that the applicants 

therein had approached the respondents for revision of the service 

conditions. There was an agreement. Government issued orders 

granting all benefits except in 
I 

nnetary benefits from 1.4.196 1 to 1.4.1981. 

The appellant assOciatiofl claimed arrears on the plea that agreement 

must be honoured. The Finance Department was not a party. Besides 

that the decision had not been translated into any formal Government 

order. The Supreme Court held that it was a policy decision. , The plea of 

arbitrariness could not be accepted and since the matter fell within the 

realm of executive policy decision, the petition was dismissed. We find 

that the position herein is identical. 

19. More recently, in the case of FEDERATION 

OFFICERS ASSOCIATION AND OTHERS v. UNIQN OF INDIA, (2003) 4 

SCC 289, the Supreme Court reiterated that judicial review in such like 

matters is limited. It held: 

""A N-6 
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"12. In examining a question of this 

nature where a policy is evolved by the 
Government judicial review thereof is limited. 
When policy according to which or the purpose 
for which discretion is to be exercised is clearly 
expressed in the statute, it cannot be said to be 
an unrestricted discretion. On matters affecting 
policy and requiring technical expertise the 
court would leave the matter for decision of 
those who are qualified to address the issues. 
Unless the policy or action is inconsistent with 
the Constitution and the laws or arbitrary or 
irrational or abuse of power, the court will not 
interfere with such matters." 

20. More close to the facts of the present case are few other 

decisions. In the case of SHIBA KUMAR DUTTA AND OTHERS v. UNION 

Of INDIA AND OTHER$( 1997) 3 SCC 545, the Government had 

decided to abolish two different categories, i.e., Fitters (T&G) and Jig 

Borers and in their place, they created a new category of Fitters only. 

The petitioners before the Supreme Court were Fitters (T&G). They 

complained that earlier they were enjoying higher .pay scale than the 

Fitters and now they had been brought down to the category of Fitters. 

The matter had been examined by the Third Central Pay Commission. 

The Expert Classification Committee and Anomalies Removal Committee 

also looked into it and made a distinction. The Government 

subsequently took a decision to fuse different categories into one. The 

Supreme Court held that nomenclature and fitment is one of executive 

policy of the Government. Unless the action is arbitrary or there is 

invidious discrimination between the persons similarly situated, doing 

same type of work, it would be difficult for the Courts to go into that 

arena. The findings are: 

/4 



FA 

"3. Unless the action is arbitrary or 
there is invidious discrimination between 
persons similarly situated, doing same type of 
work, as is pointed out, it would he difficult for 
the courts to go into the question of equation of 
posts or fitmeñt into a particular scale of pay. 

21. No different was the view taken in the case of STATE Q 

ANDHRA PRADESH v. v.ç. SUBBARAYVDU & ORS., JT 1998 (1) SC 

198. In that case, options had been given to absorb in the State service 

as per Government Office Memorandum of 20th November, 1979. State 

adre of Divisional Accountants only. 
Governments desired to take over c  

The question for consideration was as to if it amounts to discrimination 

or not. The Supreme Court once again reiterated that it, was a policy 

measure and the Court will not give direction in policy matters. 

22. Similarly, in the case of 
NATIONAL BUILP2 

CONSTRUCTION CORPORTI9N v. S. 

1998 SCC (L&S) 1770, the National Building Construction Corporation 

. account of certain situations and 
had taken a policy decision on  

conditiOnS prevailing that foreign allowance would be payable only on the 

original basic salary of the respondents and not on the salary as revised 

on account of recommendations of the Fourth Central Pay Commission. 

In such a situation, the policy decision was to have an effect of displacing 

the doctrine of legitimate expectation. It was based on objective 

assessment of the prevailing situation. The Supreme Court heldwhen 

there was no arbitrariness, scope of interference was limited. The 

findings read: 

/,_~ N~ 
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"36. NBCC had taken a policy decision on 
account of strange situations and conditions 
prevailing in Iraq where the respondents were 
deputed on foreign projects assigned to NBCC, 
that foreign allowance would be payable only on 
the original basic salary of the respondents and 
not on the salary as revised on account of the 
recommendations of the Fourth Pay 
Commission. In such a situation, the policy / 
decision shall have the effect of displacing the 
doctrine of "legitimate expectation", particularly 
as the decision was based on objective 
assessment of the prevailing circumstances 
including the financial stringency in which Iraq 
came to be placed. There is, therefore, no 
element of arbitrariness in that decision." 

23. No difference is the position herein. The erstwhile Pump House 

Operators were re-designated as Fitter General Mechanics. There was a 

policy decision. In their new post, the Night Duty Allowance, which 

earlier was given to them did not come to their benefit. Since it was a 

policy decision which was applicable to all, we find that there was no 

hostile discrimination to prompt the applicants and resultantly, we find 

that there is little scope for interference on this count. 

24. There are other factors, which prompt us to come to the same 

conclusion. It was as a result Of the decision of the Bombay Bench of 

this Tribunal that eight categories of employees of MES were re-

designated as Fitter General Mechanics with a view to entitling them to 

the categories of promotion to highly skilled grades The eight categories 

were: 

 
 
 
 
 

 
 

Pump House Operator 
Driver Engineer Static 
Mechanic Petrol & Diesel Engine 
Driver Mobile Plant 
Operator Earth Moving Machinery 
Operator Pneumatic Tools 
Boiler Attendant 
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h) Lift Mechanic (Existing Incumbents Only)" 

25. The Pump House Operators were one of them They got 

additional benefit, i.e., right of being considered for fUrther promotions. 

The NDA, which was being given to them, therefore, was not given to the 

said persons, keeping in view the decision taken. It would be inherently 

illogical to hold that the decision is discrimiflatolY. 

26. It has to be remembered that all employees, whose normal 

duties conained the element of night duty, would not be entitled to the 

Identical was the position in case of the present 
Night Duty Allowance.  

applicants. 
Commission had also gone into this 

27. The Fourth Central Pay  

question. Its recommendations are: 

"iii. Overtime Allowance 

26.9 After the Second Pay Commission's 
recommefldatio, overtime allowance was 
sanctioned to many categories of central 
government employees. The Third Pay 
Commission recommended withdraWl of the 
allowance. They recommended compensatolY off 
to those categories of employees who were 
required to work outside office hours; and for 
overtime work during periods of unusual activity 
like budget preparation and for parliamentatY 
work, they suggested grant of honorarium. It 
appears that these recommendations have not 
been fully implemented by government. 

26.10. We have examined the question of 
payment of overtime allowance to the employees 
who are required to work outside the office 
hours. We have noticed with concern the 
implications and effect of the system on the 
work in government offices, discipline, and its 
cost to the ex&eqUer The system tends to 
generate inefficiency and creates an unhealthy 



atmosphere in offices. We häve been informed 
that in most of the State governments where the 
conditions of .vork are not mateiially different, 
there is no regular system of payment of 
overtime allowance except in undertakings 

where provisions of Factories Act are applicable. 

26.11. We have examined the working of 
the system, with particular reference to the 
developiTlents that have taken place after the 
report of the Third Pay Commission and the 
arrangements made by state governments to 
meet similar requirements of work. We have 
come to the conclusion that the present system 
of payment of overtime in government offices is 
not satisfactory and is not conducive to 
efficiency in administration. 	We therefore 

recommend its discontinuance. 	Instead we 
suggest that wherever, overtime allowance 
expenditure is being incurred due to inadequacy 
of staff, 'it should be made up expeditiously. 
Government should provide the necesSary staff 
consistent with the requirement of work. For 
operative offices, the compensation should be in 
the form of off days, rather than by way of. cash 
benefits. Honorarium should be considered only 

for compensating the overstayal diing periods 
of unusual activity or' due to unforeseen 
circumstances. Government may also consider 
granting out Of pocket expenses and transport 
charges for personal staff and drivers of staff car 
of Ministers and senior officers at suitable rates 

including a consolidated special allowance 

wherever necessary. 

26.12. In the view we have taken on the 
general question of payment of overtime 
allowance to the non-industrial employees of 
government, we are of the opinion that no useful 
purpose will be served by further deliberating on 
the Awards given by the Board of .:Arbitratiofl, in 
CA Reference No.3 of, 1980 and No.6 011981 
which have been referred to us by government.' 

26.13. Government employees eligible for 
grant of overtime allowance are given "night' duty 
allowance", or weightage for hours of work. 
performed during night. It has not been possible 
for government to introduce a uniform system of 
weightage for 'night duty' because the 
requirements of each' organisatiofl are different. 



Suggestions have been receivedfor prescribing 
uniform standards for 'night weightage' and 

night duty' hours. Government may consider 
the advisability of having the entire matter 
examined as it has various aspects and 
implications. In the meantime government may 
refix the rates of night duty' allowances." 

Therefore, the Pay Commission had recommended to the 

Government that it should examine the entire matter and re-fix the NDA. 

But it has never been recommended that anybody who is performing the 

night duty, be awarded the NDA. Therefore, the applicants' reliance on 

the said Pay Commission's report is of little consequence. 

In fact, it was rightly pointed that there were eight categories, 

whichwere taken into the category of FOM. Two of them seek NDA. If 

night duty allowance was given to these two and not to others, in that 

event, it would amount to hostile discrimiflatiQn qua others. We, 

therefore, sum up that as a result of the decision of the Bombay Bench of 

this Tribunal, certain categories, which we have reproduced above, were 

re-designated as FGMs. They became entitled to certain promotional 

avenues which were earlier not being given. They came in the category 

for being considered to highly skilled grades. Therefore, it cannot be 

termed that the NDA which was earlier being given and now being 

denied, would amount to discrimination. In this regard, with respect to 

the earlier decision, we find no ground to interfere. We approve the 

decision of the Chandigarh.Bench of this Tribunal. 

We answer the reference as under: 

In the facts of the present case, the Pump 
House Operators, after their re-designation as 
Fitter General Mechanics, are not entitled to 
Night Duty Allowance in the event of 
performance of night duty by, them. 

J2A. 

4' 

2Q 
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Since this Tribunal has examined the matter, we find no 

reason to i-emit the matter back for re-hearing as that would be an idl 

formality. 

No other argum(nts have been raised. 

For these reasons, we fiid that the Original Applications being 

wiihoui merit must fail and are dismissed. 

sc/cH AIRMAN 

Sd/ V10E Q1AIMiN 

Sd/ 11EMBR (A) 
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IN TILE (ENtR1ThBMtMS 	TRIBUNAL 

GUWAHATI-BENCH: GUWAHATI 

O.A. NO. 3o (3 /2003 

Sri N,K,Chanda & Others. 

Applicants 
-Versus- 

Union of India & Others 
Respondents 

Lists of dates and synopsis of the case 

Date 	 Synopsis of particulars in the application 

06L07A994AopUcants were redesinated as Fitter General 

Mechanic (FGM) from Pumo House Operators. Their 

duties and responsibilities remined unchanqed 

nd they continued to get Night Duty Allowances 

(NDA) even after being redesionated as they had 

been getting earlier as PHO. 

Government 	subsequently 	issued 	orders 

notifying the list of categories of personneis 

entitled to get NDA in which the category of FGM 

'as not included. 

14071999-Engineerinchief Eastern Command wrote letter 

No, A/20050/NDA/E1C (3) dated 14.071999 to Army 

Headauarter and Ministry of Defence recommending 

for the continuation of NDA to the FGMs. 

c-Anne><ureI) 
17022000-Controller of Defence Accounts (CDA) issued 

letter No.Pay/024/IV/PC/86-VII dated 17.02.2000 

directing to stop payment of NDA to the FGMs and 

further to recover the amount of NDA paid to the 
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FGM since 67..94 since they are not entitled for 

the 	same 	conseauent 	upon 	their 	being 

redesignated as FGM 	ef67.94. 

As such oayment  of NDA to the applicants 

under sLno.1 to 14 were stooped with effect 

from 010199 and that of applicants under 

sLno15 to 20 and recovery 

also started thereafter. 	 (nnexure.- II) 

25102000-The CAT. Guwahati passed its judgment and order 

in ONo.218/2000 filed by some other co-

workers of the applicants under the similar 

facts and circumstances directing the 

respondents to consider the case of those 

applicants as per law within three months and 

stayed the operation of CDs order dated 

1702.2000 till such time their cases are 

considered. Thereafter the payments of NDA to 

those applicants were restored 

The present applicants also approached the 

respondents for payment of NDA in the light of 

the aforsaid judgment but denied(nnexureIIfl 

1503.2003-Lawyers notice was served urging upon the 

respondents to pay NDA to the present applicants 
• 

	

	 in the light of order dated 25102000 in 

O.A,No,.218/2000 

	

1305.2003-Respondents 	replied 	communicating 	that 	the 

applicants are not entitled to NDA after being 

redesignated as FGM on the plea that night duty 

is an element of their normal duty and rejected 

the application of the applicants (nnexure-V) 
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PRAYERS 

8. 	Relifs souQht for: 

Under the facts and circumstances of the case 

stated above, the applicants most humbly and 

respectfully pray that the HorYble Tribunal be pleased 

to grant the folloJinQ reliefs: 

S1 That the impunned letter No, 1000/CatCase/Gen/302/EiC 

(legal) dated 13.05,2003 issued by the respondents. be  

declared as void-abinitio, 

8.2 That the Honble Tribunal he pleased to declare that 

the applicants even after being rede.siqnted as Fitter 

General Mechanic personnel are entitled to Night D u t y 

Alloance (ND). 

8.3 That the respondents be directed to restore the payment 

of NDA to the applicants w. e. f the date of its 

discontinuation and recay the amount recovered from the 

applicant as overpayment of NDA immediately. 

8.4 Costs of the application, 

8.5 Any o t h e r relief(s) to w hich the applicants are 

entitled as the Honble Tribunal may deem fit and 

proper 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GLJWAHATI BENCH 

(An Application under Section 19 of the Administrative Tribunals Act, 1985) 

(3Title of the case: 0. A. No _/2003 

Sri N..K,Chand.and Others 	 p p1 Ic ants 

'"'Versus - 

Union of India & Others: 	 Respondents. 

INDEX 

f3L. 	No. Annexure 1 	Particulars Page No. 

01. ---- Application 1-15 

02. -"--- Verification 16 

03. I Copy of the letter dated 17 

14,07,1999 

04, II Copy of the letter dated 18 

I7O22OOO 

05, III Copy of the Judent and 19-21 

order dated 25,10,2000 

06. IV Copy of the speaking Order 22-25 

dated 18,082003 

07. V Copy of Impugned letter 26-31 

dated 13052003 

Filed by 

Date 

	

?Advocate 

/ 



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH: GUWAHATI 

(An Application under Section 19 of the Administrative 

Tribunals Act., 1985) 

0. A. No. 3 	12003 

BETWEEN 

 Shri NKChanda 

 Shri N..C.Paul. 

 Shri P.B,DienQdoh, 

 Shri Rajendra Pasan. 

S. Shri Muktar Sinqh, 

 Shri Bindesar Sinqh. 

 Shri Naqendra Jha. 

 Shri Dambar Bahadur. 

9 Shri BCDebnath, 

:10. Shri Rupayan Chakraborty. 

11 Shri Debra,j 	Pathaniya. 

 Shri Jaharla]. 	Kuri . 

 Shri Sambhu Prasad Chaurasia. 

:14. Shri C.NLama. 

15. Shri Manik Chandra Dutta. 

 Shri Misri 	Lal 	Ra5ak. 

 Shri Prabhu Nath Mishra. 

 Shri Mem Bahadur Thapa, 

 Shri Bansi Dhar Kumar. 

20 	Shri Mahamad Eycin, 

(All are working as Fitter General Mechanic under 

c3ssistant Garrison EnqineerE/M Section, Shillonq and 

Garrison Engineer, Air Force,Shillonq) 

... Applicants 

%ac'4 	
r 



-AND- 

The Union of India, 

Represented by the Secretary to the 

Government of India,Ministry of Defence, 

New Delhi. 

The Engineer in Chief 

ARHQ, DHQ 

Ka.shmir Bha'jan 

New Delhi 

The controller of Defence Accounts (pay) 

kJday \/ihar, Narengi 

Guwahati-21 

The Garrison Engineer.  

t'LE,.S, Shillong 

5, The Garrison Engineer.  

ir Force 

Shillong. 



This application is made against the sudden 

discontinuation of the Night Quty allowance (NDA) to 

i. the applicants and recovery thereof in an arbitrary 

manner without any prior notice or without providing 

any reasonable opportunity to the applicants of being 

heard of and against the impugned letter no. 

1000/Catcase/Gen/302/ElC (legal) dated 	13052003 

rejecting the applicat ion of the applicants for NDA. 

	

24 	Jurisdiction of the Tribunal. 

The applicants declare that the subject matter of the 

application is well within the jurisdiction of this 

Hon'ble Tribunal, 

	

3 	Limitation. 

The applicants further declare that this application is 

filed within the limitation prescribed under section21 

of the Administrative Tribunals Act, 1985. 

	

44 	Facts of the Case 

41 That the applicants state that they are citizens of 

India and as such all of them are entitled to all the 

rights, protections and privileges as guaranteed under 

the Constitution of India. The applicants further beg 

to state that their grievances are common and the 

relief sought for are also common and as such they 

crave for permission to move this application jointly 

under rule 4(5)(a) of Central administrative Tribunals 

Procedures Rules 1987. 

k.Q eI'dci 
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42 	That the 	applicants 	were initially appointed as 	Pump 

House Operators (for short PHD) serving in the Military 

Engineering 	Service 	(for short 	MES) and were granted 

Night Duty Allowance 	(for short NDA) for such hours as 

they individually 	worked during 	the night 	@ 10 	paise 

per 	house 	hour. 	As such each PHD used to get about R 

iOO/ pm by way of NDA. 

That the PHOs were subsequently redesignated aFitter 
H 
General Mechanic 	(forshort 	FGM) 	w,e,f,06,07,1994 

H However, their nature of duty, responsibilities and 
.. 

grade remaining same even after redesignation 	they 

continued to get the Night Duty allowance (NDA) 

pertaining to the hours of night duty performed: by each 

individual F.G.M.  

The applicants under 31. No, 1 to 14 are working 

as FGM under AGE, E/M Section, Shillong while those 

under 31. No 15 to 20 are working as FGM under G..E,Air 

rorce, Shillong 

--- 

4,4: That consequent upon the redesignation in the year 1994 

the NDA was admissible only to those categories which  

..... 
in 	

...... .. 
were enlisted 	the Government order issued by the 

Ministryof DefenceThe FGM not being in the list, the 

Army Head Quarter, Estern Command took up the matter 

with the Ministry of Defence so that the FGM might be 

included in the list of the Government order for the 

entitlement of NDA which is evident from the letter No, 
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c/20050/ND/EIC (3) Dtd.14.07:1999 of the Engineer-in-

chief addressed to the army Headquarter. 

(Copy of the letter dated. 14.07.1999 is annexed 

H 	hereto as Annexu re - I). 

45 That thereafter the controller of Defence Accounts 

(CD) vide his letter No. Pay/024/IV/PC/86\/II 

Dtd.17.02.2000 communicated that it had decided that 

the FGM being not included in the notified list of 

categories under the Govt. order, are not entitled to 

draw Night Duty allowance w.e..f the date of their 

redesignation i.e 6.7.94 and further directed to stop 

the payment of NDA to the FGMs immediately and to 

regularize the overpayment already made by way of NDA 

since 6.7.94 

(Copy of letter dated 17.2.2000 is annexed hereto 

H 	as Annexure- II) 

46 That acting on the communication of the CDA aforesaid,  

the recovery of NDA from the salary of the applicants 

on monthly basis was started and further payment of ND 

to the FGM s were stopped forthwith. The payment of NDA 

was stopped w.e.f 01.01.1999 in respect of the FGM s 

working under,  the G.E. Shillong. and w.e.f. June 2000 

in respect of FGM s working under G.E. Air Force 

Shillong, 

4.7 That it is relevant to state that the applicants 

continued to qet the NDA even after July. 1994 i.e. 

c4 
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after their redesia nation and their bills were passed 

by the ODA every monLh over the years. But all on a 

sudden, the payment of NDA to the applicants were 

stopped without any prior notice or without providing 

any opportunity of being heard to the applicants. Such 

;ction of the respondents ae most arbitrary, malafide, 

unjust, illegal and unfair and in utter viola .Lion of 

the Principles of natural justice. 

4,8 That havinq failed to get Justice, some of the other 

coworkers of these applicants filed one O.A. No 218 of 

2000 before the Honble central_administrative tribunal 

(CAT), Guwahatj Bench (Shri Rishikosh Paul and others 
-- 

Vs U01 and others) challenoinq the legality of the 

CD's order dated 17,02,2000,The Hon'ble CAT vide its 

Judgment and order Dated 2510,2000 in 0A No 218 of 

2000 was pleased to dispose of the 0,A with the 

followino observations/directions 

Since they are discharoina the 

sarne and similar nature of duty as FGM as they 

were earlier as PHO, it is difficult to discern 

the rationale behind the refusal of the allowance 

for,  NDA for similar duty. The allowance was 

provided against the services rendered. The matter 

has already been referred to the Ministry of 

Defence and it is expected that the Ministry of 

Defence would take up an appropriate decision as 

per law for providing the NDA for rendering such 

duty as was done earlier. 



) 
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$f'ter considerin all the aspects of the matter 

the respondents are directed to take an early 

deci .'on in the matter, preferably within three 

months from today. Till completion of such 

exercise the respondents are directed not to give 

effect to the circular dated 17,022000 issued by 

the senior Accounts Officer so far the present 

applicants are concerned." 

it is clearly evident from the above quoted order 

that the FGM a who were applicants in O.A. No, 218 of 

2000 are entitled to get the NDA and on the same 

analogy the present applicants are also entitled for 

the same. 

(Copy of the Judgment and Order dated 2510.2000 

is annexed hereto as Annexure - Ill.) 

4.9 That subsequently, the respondents, making a reference 

to the CAT's Judgment dated 25,10.2000 in O..A No 218 of 

2000 issued one speaking order bearing no 1151/CAT/0A 

218/2000/126/E1A dated 18.08.2003 in respect of those 

applicants of O..A,No. 210 of 2000 and stopped payment 

of NDA to those applicants w.e.f 01.07,2003 with the 

contentions that' 

(a) Those applicants who were PHO s earlier and 

were clubbed together with some other,  seven 

categories and all were redesignated as FGM, 

in such case paying NDA to those applicants 

alone would be discriminatory to others who 

ECL 



H 
	

8 

were 	clubbed 	together 	under 	the 	no 

designation of FGMHence they are not 

included in the newly notified list of 

persons who are entitled to ND, and 

(b) The FGM s are brought on shift duties, their 

prescribed duty per day being B hours which 

included night duty also and as such no 

special alloance in the name of NDA is 

oermssible for them in respect of their 

night duties. For this, the respondents 

relied on Supreme Courts Judgment dated 

01081997 in SLP (civil) No 25134/96 ihich 

held that 

The choNkiders/guards being such a 

category whose nominal duties contain an 

element of night are, therefore, not 

eligible for night duty alloNance" 

(Copy of speaking order dated 18,082003 is 

annexed hereto as Annexure-IV), 

410 That the applicants of the instant application being 

similarly situated as those who were the applicants in 

O,No218/2000, approached the respondents time and 

again praying for consideration of their case in the 

light of the directions passed by the Hon'ble Tribunal 

on 25,10.2000 in O,A.No.218/2000 for grant of NDA but 

simply met with denial. Eventually Lawyer's notices 

were served upon the Respondent No.4 and 5 on 

15.03.2003 and 30.05.2003 respectively urging for 

IacQct 
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payment of 	NDA to 	these applicants 	in 	the light 	of 

judgment dated 25.10.2000 in 	0.No.218/2000 but 	with 

no result. 

4.11 That eventually, the respondents in reply to the 

Layers Notices aforesaid, communicated vide their 

impugned letter No. 1000/Cat case/Gen/302/E1C• (legal) 

dated 1305.2003 that there is no jurisdiction for 

• 	grant of NDA to the applicants since redesignated as 

FGM as per MOD letter No.691794/D (frII) dated 

06.07,1994 and rejected t h e applications of the 

applicants. Needless to say that the rejections by the 

• 	respondents were based on the same pleas as stated in 

pars 4.9(a) and (b) above. 

(copy of the impugned letter dated 13.'05.2003 is 

annexed hereto as nnexure-VJ 

4.12 That the applicants most humbly begs to state that they 

have been redesignated as Fitter General Mechanic (FGM) 

from Pump House Oper'tor but they are still prforminq 

the same duties and responsibilities and attending to 

Night duties as they were doing earlier as PHOs. As 

such their duties and responsibilities remaining 

• unchanged, they cannot be denied NDA, which they had 

been drarAin earlier, simply on the plea that they have 

been redesignated as FGM. Therefore, exclusion of FGM 

from the notified list of categories entitled for ND 

AC4"-4 
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by adopting the technique of redesignating them, as FGM 

is an unfair labour practice. As such the contention of 

the respondents as stated in Para 49 (a) above is not 

sustainablein the eye of law. 

- U That the applicants further beg to state that the 

judgment dated 01081997 of the Supreme Court in SLP 

(Civil) No.25134/96 referred to by the respondents as 

stated in para 49 (b) above is not applicable in the 

instant case and is irr-elevant since the said judgment 

relates to the category of Chowkidars and Guards 

hereas the present applicants are Fitter General 

Mechanics, Hence the aforesaid contentions of the 

respondents resulting into stoppage of the pa'ment of 

NDA to the applicants and recovery thereof are 

arbitrary, malafide, unjust, illegal and unfair. 

4 '14• That the applicants beg to submit thc .t due to illeal 

stoppage of ND, the applicants have been incurring 

H heavy financial losses and hardship and finding no 

l other way, the applicants are approaching this Hon'ble 
1 Tribunal for orotection of their riahts and interests 

and this is a fit case for -  the Honble Tribunal to 

interfere with and to direct the respondents to restore 

the payment of NDA to the applicants wef the date of 

d  of payment of NDA immediately and to 

refund the amount of NDA recovered from their salary. 

45That this application is made bonafide and for the 

cause of justice. 
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6 Grounds for relief(s) with leQal Drovisions. 

For that, the applicants on their redesignation from 

the Pump House Operator (PHO) to Fitter General 

1 Mechanic (FGM) have been performing the same duties and 

responsibilities even after being redesignated as they 

were doing: earlier. As such, denial of NDA to the 

pplicants on the simple plea that they have been 

Iredesignated and exclusion of the category from the 

'notified list for NDA is an unfair labour practice. 

For that, the applicants in their capacity as FGM are 

attending night duties as done earlier and as such they 

lare entitled to NDA for the services rendered by them. 

For that, the applicants had been drawing NDA for years 
	ft 

togother even after being redesignated as FGM since 

1 they are entitled for that which were duly passed by 

CDA and Audit, and sudden discontinuation of the same 

I is arbitrary, illegal, unjust, malafide and unfair.  

.5 	For that, whereas the duties and responsibilities of 

the applicants were kept unchanged even after their 

r  by the Government, the Controller of 

'efence Accounts does not have the authority to stop 

1 1ayment of NDA being drawn by the applicants. 

•% 	For that, the CDA by stopping NDA to the applicants 

Lcted arbitrarily and that too without any prior notice 

I r providing reasonable opportunity to the applicants 
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of being heard of which is a violation of the 

principles of natural justice and not in accordance 

with the procedure established by law, 

..5L6 For that, the Honble CAT, Guwahati by its judgment 

dated 2510200o in O,No218/2000 in similar facts 

and circumstances have observed that the applicants in 

the said O,A are entitled to get NDA and as such the 

same principle is applicable in the instant case also. 

57 For that the contentions made by the respondents in 

support of their action is not sustainable in the eye 

of law, and as such their impugned letter dated 

.13,05,2003 is liable to be set aside and quashed. 

•,B For that the continuation of NDA to the FGM category 

was duly recommended by the Army Headquarter, Eastern 

Command to the Army Headquarter andthe Ministry of 

Defence, 

59 For that the discontinuation of the payment of NDA to 

the applicants and recovery there of, which they are 

legitimately entitled 'to get, have caused great 

rinancial hardships to such ill paid employees, leading 

to irreparable loss 'to them, 

For that it is a continuous wrong committed by 'the 
' 

respondents leading to less payment to the applicants 

FIIII  

th i " cc i<VI_ 6111-40~:fc- 
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and fresh cause of action arising every month when the 

salary is paid to the applicants. 

Details of remedies exhausted. 

That the applicants state that they have no other 

alternative and other efficacious remedy than to file 

this application. Their personal efforts, departmental 

recommendation and even Lawyers notice served on the 

respondents could not yield any results. 

Matter 

Court. 

The applicants further declare that they, had not 

previoualy filed any application, t.rit Petition or Suit 

 any Court or any other authority or any other 

,

before

ench of the Tribunal regarding the subject matter of 

this ' application nor any such application, 	Wt'it 

Petition or Suit is pending before any of them. 

8. 	Relief(s) souQht for: 

Under the facts and circumstavces stated above, the 

applicants humbly pray that, Your Lordships be pleased 

to admit this application, call for the records of the 

case and issue notice to the respondents to show cause 

as to' why the relief(s) sought for in this application 

shall not be granted and on perusal of the records and 

after hearing the parties on the cause or causes that 

may be shown, be pleased to grant the following 

relief(s): 

e'&cêc. 
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8.1 That the impugned letter No, 1000/Cat,Case/Gen/302/EIC 

(legal) dated 13.05.2003 issued by the respondents be 

declared as void-ah-initio. 

8.2 That the Honble Tribunal be pleased to declare that 

the applicants even after being redesignated as Fitter ,  

General Mechanic personnel are entitled to Night Duty 

Allowance (NDA). 

8.3 That the respondents be directed to restore the payment 

of NDA to the applicants w.e.f the daJe of its 

discontinuation and repay the amount recovered from the 

applicant as overpayment of NDA immediately. 

8.4 Costs of the application. 

8.5 	Any 	other relief(s) to which 	the applicants are 

entitled 	as the 	Hon'ble Tribunal 	may deem 	fit and 

proper, 

9. 	Interim order Drayed for. 

During pendency of this applicd .. ion, the applicants 

pray for the folioijing relief: 

9.1 That the Honble Tribunal be pleased to direct the 

respondents that the pendency of this application shall 

not be a bar for the respondents for considering the 

case of the applicants for the purpose of NDA. 

/ 

c'  6_tl~jec 



This application is filed through Advocates .  

1) 	I. P. 0. No, 

Date of Issue 

Issued from 

Payable at 

12 	List of enc1osures 

s given in the index 

Jj6 
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VERIFICATION 

:r, Shri Nirendra Kumar Chanda, aged about 55 

years, presently working as FGM in the E/M Section., 0/0 G.E.  

ir Force, Shillong do hereby verify on behalf of that the 

Hstatements made in Paragraph 1 to 4 and 6 to 12 are true to 

my knowledge and those made in Paragraph 5 are true to my 

legal advice and I have not suppressed any material fact. 

And I sign this verification on this theI,day of 

December, 2003. 

- 

1 
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JQ It-in-C's letter No A/20050/NDA/E1C(3) dt 14 Jul 199 

NDA TO PUN? HOUSE OPERATOR AND 	 : 
NEX DRIVER ENGIN STTIC IN 	 URj S 

i. 	A case regarding admissibility of Night DJty Ai)once to 
PO and DES consequert to redesination as •EG" 'a referred to 
i1trv of )efence by c:uoi, New Leihi fqr. iarjf1cption, Minis- 

of befence bass however clarified, that the :1gnt 1ity Allo-
'cmoe is admssjble only to those categories wtch. are enlisted 
to the Government order. A coPy of Ministry. of )'f'ence ID 

.69/99/D( 	) dated 3 Mar'99 in which said cia rfication 
:t:: be.en communicated to this ',-;,L is enclosed fcr vow' intor-

mation and necessary action. 

2. 	•Stnce RF4 caegories is not en isted in tthe, govt order 
for grant of NDA a case has been take. up by this H' with 
miL!try' of Defrn;e to issue necessary lovt order to grant of 

to those u: who are employed as PO & DES. 

Sd!-  x x 
( Kr' Chettri ) 
SAO 
SO 2 Diprs(Pers) 
for Engineer-in-Chief 
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- 	

CIC U 1 R — 	 - 
- - 	

- Y 	 o. Paf/O2L/IV/pC/86—vIIJ, 

	

' 	• 	 ..'..,., 	 •.. -  ...Offic 	of.tho CDAGuwah.ti: 
Ud.an' Vihr, NFtrctflgt 
Guiahzt; — 731 I 71  

	

To 	1-o 	—_ 	
- 	 Dated l7JO2/2OQO' 

- 	
'5L 

Mo 

	

.- 	 ..-.-- • 	 ( 
.qhi:&ong 	' •. .".. 	 . 	 . 	 ' 	

.. 	,.. 	 . 

iii 1L'.s 	 / 

iii/i'AO GEs/iVZ(I)s 	-  

. Sub: - Gran of .Might. Duty 11ownnce to'Purnb. Houso OTerator• 
tnd EngincrDrivr, sthtic of VES who arc rdesinr.tcd 
as Fitter GLncr1 echrnic 

4 

	

,— 	 •_ S. 	 I 

In cnsit':icr with the provision of {Q office, New Delhi 
L€ttcp No. i /2366NDAIII datpd .1 6799  circuirte1' vidoPrt I 
.0 1 0 227 wrcc..I 14-9-99, the cLLorJ of Pnb House Operator'nd 

'2gine Drivcr Sta.icc of 1€S rdcs±natcd s Fittth .Generc1 Mcchmnic • 	
with::•ef1'cct frrn6794 pm r:t Ity  

• 

	

	ownce,.'is.the category of'FG1hs not been iãed:,in the Govt. 
issuod from tno to time crititling them Night Duty 4\llowcince 

•: 	. 	 . 	 . 	 ' 	 • 	. 	 . •. 	 - 	 _ 	.• 

Of ,  Ltc it ns co'no to our notice that one of our sub officcs 

	

is 	mittith,thef1i,ht Duty .11onc c1im in respect of 'the crt- 
• r.g ry  of FM, which is in. contravention or the p;'ovisiorls contai,,nod 

in C(DY.s'New De1hi.c1rific.tory ordr niontioric-d in :pra .1 above,. .-. 

• ' 

	
. in view of above you ore dvisccIto rviet with"iofer'enc.o to ., 

rccr,'J.s 	id::.y,yuthnt 'whether DA h a s been paid 'to' FQH and 'if so) 
Lnttct.ciion to rcgu1risia the vrp jmntojpa .,dq of in your 

	

uit 'rea ic6r 	aifth GE and 1' urthr p4'/mcnt of Uiht jJ I 

	

Ii1owance(NDA) to FGM may .1easCc stopped .i 	thtoly; -  •-•.• -'. 

. ..'. 	 .' 	 •.__ 	____-I•-_4_ I 	 . 	.. 

	

.'..A' c:mfirrnation 't the ffi.ct th't Uji\ is'not'bethg'picU'. 	..' 'a:.. 
FGM may plcnse be scit to tiis of fice by al] 4'JOs GE3/4tiO G(i)b. 

	

.O. has seen. 	 '. 	 . 	 . •' 	 ' 

/ 

	

• 	 • 	 . 	 . 	.• 	 . 	 . 	 . 	
S 	 - 

	

• 	 . ' S 	 •• 

••. 	/.A • ,; 	 • 	 • 	.( 	
S. 	P\SA  

	

S. 	 . 	 • 	 SR. ACCOUNTS OFFICEfl. 	S .  

jp'h~
L/1' 	 - 

• 	., 	. 	• 
- 	

••l.,I, 	 • 	 ' 	 . 	 . 	 . 	 • 	 • 	

• 	 ., 
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' 	 IN THE CENTRAL ADMINISTR1TIVE TIUBUNAL 

/ 	
,GUWAIIATI BENCH 

Original Application No.218 of 2000 

	

. 	

0• ••'' 

Date of decision This the 25th day of October 2000 
( 	 Ig. 

The Hon'ble Nr Justice D N Chowhdury Vice-Chairman 	
' - 	 I 

1, Shri Rishikesh Paul 	
t 

Shri 1ang Bahadur Gurung 
Shr'iLi].aram 'Sharma'  

,4. Shri o1a rishna' Sharma 
5Shri'RajNarayaflRai 

 

6 	Sh 	Dhan Bahadur Pradhan 	 AppLi.cants 

;."AlI'the applicants are FitterGeneral 00 	 . 

Mechanic woking in the establishment' 	'. 

of Garrison Engineer, Shillong  

By , Advocates Mr N. Chanda, Ms N.D. Goawami' 	0 

and fir , 	N. cLtkriibnrty. 

veraus 
 

'The Union of India, represented by the' 
Secretary to th:q ,  Government of,India,', ".' 
Ministry of  

The Engineer in Chief, 
ARHQ,:' ,DHQ, 

 

.1 Kashniir Bhawan, New Delhi 
:.3.iThe'Cofltro1ler'Of Defence Account8,"(Pay)i, 

 

	

0 	•UdayVihars Narangi, 	 0 

Guwahati. 
 

• 4. The Garrison Enginner  

	

0 0 
	

0 	 0 	Shillong. 
', 	 0 	

0 	 ...despondent3 	0 

• ' By Advocate tr, B.S. Basumatary, Addl. C.G.S.,. ,  

'OiLI)EP.  

J 	(V C ) 

	

0 	 0 	
, The issue, relates to ,admissibiiiY. of N.ght Duty 

Allowance (NDA for short) to the Pump house operatpre (pHo. 

• 	

0 	
hort) 	serving in the E4ilitary Engineering SerVic 

redesignated as Fitter General Mechanic (FGM for short) with' 

eftect from 6.7.1994.  

	

- 	 0 

0, 
• 
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£he app cants ar 	
six in number 

	

 ogeth 	and 	 have 3oined 
I f 	t 	

filed, a single •api 	
Since . the cause 

/ . // 	
'•.': 	I..., 

? action and the, nature of. relief Prayed for are same and oI' • 	: • H''•.. 	' 	 i".• 	 . 	

,•.. 	' I 

• ',: •.. 	similar, nature,' the 
applicants 

are acordiglY.;lIowed to 
• 	 '''• 	. 	 •' 

espouse their grievafl 	
by this ingle application Under the 

I, 	
provis08 

of Rule 4 ()(a) of 
the Central Administrative 

I 	 I 

Ii 	
Trib 	

(Procedure) Rule5, 1987 	 I 	 £ 	 I  

I 

	

Prior 10 the impugfl 	
der dated 7 2 200Q, Annexuro 

2, the applicants were WoLking as P10 and were waLde'd NDA 
Il .. 	

for' t0 Work they performed during the night at;the rate o 

ten paise per house hour Such allowance according to the I! 	
' 	applicants, came to around 

Rs.lQO/ 
per .mancjon...The PHO was 	: 

	

rede3igna 	
with effect from 6 .71994 as 	

The nature 'of 
duty, and' grade in service remained, the same and they 

I ? 	,. 	• 	 .' 	, 	

. 	 I 	

I. 

	

'Ofltinued to get the NDA 
calculating on tho hours 'of niglt 
	H performed 'by 	

c1i £fldivivai k'Gfj. According to the 

•' 	 . 	 ' ':2- •i.i 	
. 	

r)' \,F 	
, 	 ' 	 ' ' 

	
' Li 	" 

	

tca 	QL 	LUUOJigIj01 
was made in 1994, NDA was made 	' .d3b1e0fl1 	

to thO 	catagor 	whiCh 'woro OUi8td in, Yk 
i the order there is no mention of Gt 	t;1 therefo, the Army 	

Eastern Command took up 
 

I 	

the matter wit1 Lhe blinistry of Deferco in order, to include 
the FG1 in the list 

'of bho Government Order for tho purpos0h. 

	

H 	 ' 	 .. 	' 	

.'.. 	. 	,.:, , 	
,, 	.,:.. 	 • 	

. 
 

of NDA. ' u 
daci01 in the 'matter 

wao tnkon. Who comicorimed 

	

• 	
::'• 	

I 	 I 	
H 	 '' authority,  . mns 	cor5pondQlC0 	ith ' th 	Army 

Eastern , commnana. One such. CommUniCation is annexed As 

to the application. 
 'By hia coflhanunication dated 

	

the Senior Accounts 0ficer inorIned theconcerned 
	H 

L 
authority O 

stop the paymen Pf.NDA 'and advised tOifljttø 
action, to requ 	rj.c 	OvvuJ:1,, 	

'I 
4 	

Written statement has been filed on behalf of the 

repond3' The respondents admitted that the applicants are 

	

•' 	 I  

discharging similar nature of dutie3, having also not 
disputed that the 

applicants ao attonairig 
t 110  iri I night 

	

• 	 ' 	

. 
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•__ _"•"• •:," 

// 	' 	 •' 	
' :' I.; :' 	, 	

3 	2 

.repOndent 	'however 	
that,. thgh the nature o 	

duties remafled the 	the FG 	Woce not 

	

t 	

I 

• 	

flat 	'the Go 
and acc 	 vernment. Ordaror.gç 	

of 

G 

',' ordingly the case of 
the  3PP1icant were ith 'Lb0 	overnment 	 t1aken up 

of 1ndia, Nnstry of befenco for 

admiSsib lity,of'iNDA.'to.th 	GN. • 	 the 	nq 	'dfluded abó, 'it 
ehat ' t he 

• 	
PPflcnnta wore' 	 m erge3 t

3ofi 0 extra •Ullo 	qf ,  i 

pal

• for "rendeig flight dutysi 
	they are 

eame and •SiMilarnature of duty ',as GN.'as 
t hey Were earfior' ,i to d cern' the

ditticult 

rationale,, behind the refusal' of the 'allowance for NDA' for 

allowance was prod 	
gajns the aerjces rendered 	

The matter has already been referred to1 the 

	

of Defence an 	
t is expected that the 	fliatry of 

I 	
:.Defence..woul4.tk . 
	an.approprat 	

as per .law for 

• 	 , 	
''''•'1 	

•.., 	 I .  provd9 the,ght Duty Alowdflc$ for reflderj 
	such duty1  as 

	

H., 	
.,, 	' 

 

Wa done earfier 
'Ii 	

•*,l 	

'-••' 'othe matter the
aspects 

I respondents are directed to take a early decision in he 

matter, Preferably within three mon3 from today 
	TIll 

.1 	 ..... 	

'I 	, 	

, 	 ' I 

	

.'.comp1otion: 	
exorcjs0 'the" 

re3pofl3 
'era directed. not j  ' 	 , 	

V 	' 	

. 	 I 

°ffot
11 

L'7.. 	.1'he..appj 

dccordig, 'dispoaed of. No order as to Co8ts 

- 	

-- 	 H / 

13' 

/ 
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Tcic:5045 
	 Commander Works Engineers 

/ 
	 Spread lZa&c FilIs 

Shilong-1 1 

1Ll/CAT/OA-218/2000/ 	fE1A 
	 f9 Aug 2003 

ML/22911 hri Rishikesh Paul 
(Thrtugh GL Shilicing) 

SPEAKINC ORDER 

DISCONTINUATION OF INTERTM PAYM1NT OF NICHT flUTY 
ALLOWANCE (NDM OANO 218/2000FJLEDBY SHR1RTS}WESH PAUL 

& S OThERS IN CAT GUWAHATI 

Dear Sir, 

Ref the following judgment delivered by cat Ghy on the question if admissibility of NDA to 
F(jr'i categoiy IvIES:- 

SINo OAN0 Filed By Date of Judgment 

1 218/2000 in Cat Ghy Shri Rishikesh 'Paul and 5 others 25.10.2000 

The following grounds were adduced in OA No 218/2000 filed by you and five others in 

Cat Guwahati:- 

The Pump house operators (for: short PHO) serving in the Military Engineering 

Service (for short MJS) were allowed Night duty Allowance for, such hours as they 
individually worked during the night @ 10 paise per house hour. On such allowance one 
single Pump hous OperaordgetTWiiTaround i{s 1007- inaitionth. 

Thc PROs were rcdesigncd as Fittcr Gcncral Mcchinic. (FUM) wf 06 Jul 1994. 
Ilicir namre of duty and grade in service remaining same, they continued to get the said 
NDA ualculAiing on the hours of night duty perfonned by each individual FOM. 

	

() 	That consequent on the redesignation as FCM in the year 1994, the NDA was to be 
admisihle only to those categones which were enlisted in the Government Order issued by 
the Ministry of Defence. The FGM not being in the list the Army headquarters and Eastern 
Command had taken up the matter with the Ministry of Defence so that the FGM could be 

included in the list of the Government Order for the purpose of NDA. But the Ministry of 

( 

	

	
Defence had till than not taken the decision or communicated anything denying the 
admissibility of NDA to the PHO since redesignated as FGM. 

	

1° JO(d) 	That E-in-C's Branch vide their letter No A/500!50INDA/E1C(3) dated 14 Jul 99 
has intimated to all concerned that case had been taken up by them with the MOD for issue 

of necessary Govt Orders for grant of NDA to those FGM who were employed as PHO and 
DES. 



/ 

2 

That the applicants had been pad the NDA since July, 1994 when they were 
redisignated and their bills had been passed by the CDA (Respondent -5) eveiy month 
during the last six years in the absence of any order to stop the Night Duty allowance. 

''Iliat based on instruction from CUJJA NewL)elhi,, WA Uu:wahati vide its letter No 
Pay/02411V/PC/86-VII dated 17 Feb 2000 informed AAO Shillong, all LAOs and AAOs of 
GE'AGE(i)s that PliOs and Da ES (;onsequent to their redesignation as FGM with Uffccl 
from 6 Jul 1994 were not entitled to draw NDA as FGM has not been included in the Govt 
Orders issued from time to time entitling to draw NDA> CDA Guvahati asked the above 
subordinate offices to stop payment of NDA immediately and reover over payments 
already made. 

That the above dcdsion of CGDA to stop payment of NDA *afi taken without issue 
of any Prior/show cause notice and without following the principles of natural justice. 

	

(Ii) 	That even after redesignation the PliOs & DsES continued peifonning night duty 
and the nalure of their job remained same. 

That until the govt of India, Mm of Dcf took a decision about non adniissibility of 
NDA tO P1-lOs and DsES because of their rodesignation as FGM, NDA should continue, to 
be paid to the above categories as usual. 

That the applicants are low paid emjloyecs and in the interest of natural justice 
recovery of the payment of NJ)A should not 1)0 ordered from them. 

	

•2 	The 	applicants of ibid GA had prayed for following relief's from the Hon'hle CAT 
Guwahati 

	

'(a) 	That the directions of CDA Guwahati vide their letter dated 17 Feb 2000 he declared 
void and no nest. 

	

(b) 	Recoveiy of over payment of NDA be declared void and illegal until decision is 
taken by the MOD continue or discontinue payment of NDA Till the MOD takes a 
decision in the above matter. NDA should continue to be paid. 

\ 	3. 	CAT Guwahati in its order datcd 25 Oct 2000 had mado following obscrvations/passcd 

\ 	directions 

"5 	From the facts allueded above, it emerges that th applicants were provided 
with some extra allowance of 10 paise per hour fur rendering nightduly. Since they 
arc discharging the 

same and similar nature of duty as FGM as they were earlier as P110 it is difficult to 
discern the rationale behind the refusal of the allowance for NDA for similar duty. 
The a!!owanced was provided against the services rendered. The matter has 
already been referred to the Miniwy of Defence would take up an appropriate 
decision as per law for providing the Night Duty Allowance for rendering such duty 
as was done earlicr.  

.1? 
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"6 	After considering 'âll.the aspects of the matteiili'respondcnts are directed,to 
take an early decision in the matter preferable within three months from today Till 
omplLtion of such c'eicise the iespondcnts ate duected not to give cifect to the 

Circular dated 17 Feb 2000 issued by the Scnior Accounts Officer so far the present 
applicants arc concerned". 

4. 	,The MOD has since taken the following decision in the matter;- 

(a) 	As per MOD letter No (I (l)/94/D/(W-11) dated 06 Jul 1994 the thilowing S 
c3tcgones of employees of MES were re-designated as Fitter General Mehamc (FGM) in 
compliance with CAT. Bombay judgment in OA No 704/90 with a view to entitling these 
categories for promotion to highly skilled grades :- 

(I) 	Pump 1-louse Operator 

(ii) 	Driver Engineer Static 

• Mechanic Petrol & Diesel Engine 

Driver Mobile Plant 

Operator Eailh Moving Machinery 

Operator Pneumatic Tools 

Doiler Auendant 

Lift Mechanic (Existing Incumbents only) 

(b) 	As a result of these orders, there are no category of officials designated as PHO and 
DES as besides these two six other categories were also merged in the category of FGM. It 
1q also qttct that FGM officials are brought on shift duties their prescribed duty per day 
being S liouis In case of then being detained fot longer period they are entitled to 
compensatory off etc as per rules and Govt ordem Having been integrated in combmed 
category of offiiiIs called FGMgtant of NDA,jo the_officia1s who held of 

/ PHO & DI.S earlier, would not be proper and would be discriminatory to the FUM officials 
'who earlier hold posts other than PHO/DES. Further, the Suprcntc Court in thcirjudgcmcn 
dated 1 Aug 1997 in SlY (Civil) No 2134/96 has upheld the validity of a U 0 dated 12 
Oct 1995 issued by DOPT wherein the following was stated or the question of adnussibthty 
of NDA LU'Chowkidars  

"The Chowkidilguards being such a a1cgory vhosc normal duties contain an 
element of night are, therefore, not eligible for night ch$y allowance". 

Al. 



-- 	 - 	 - 	 - 	 - 

- 	
/ 
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(c) 	Piima-facie, the abo'?e DOPT orders, whose validity was upheld by the Hon'blc 
Supreme Court also similarly apply to the applicants in thccas under consideration. 

In view ofabove, interim payment of NL)A which you were continued to get as sanctioned 
vido MOD letter dated 22 	2002 and 11 Jun 2002 is hereby slopped wof 01 Jul 2003 

With the issue of above, the decision of The Hon'ble CAT Ghy in OA No 218/2000 filed by 
you and five others is complied with. 

(/1ajkI 

QQyj2. 	
}i1I..ng 

E-th-C's Branch (El C LcaI-C) 
Army Hcadquaitcrs 
Kashinir House 
DHQ P0, New Delhi-i 1 

HQ Chief Engineer 
Eastcrn Command 
Engineers }ranch 

- - Fort \Villiam, Kolkata Zone 
Kolkata 

J-IQ cEShillong Zone 
SF. Falls Shillong 11 

GE Shillong 

IE 
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Téle Mil 6062 
• 	 Fax: 0364-2561779 

I 000/Cal (.:2Rc/oc,/ ')_ 	/I  

Shri Manik Chanda, Advocate 
\." Bye Lane -7 

Lachit Nagar 
Guwahati - 78 1 007 

• 	REGDIJYPOST 

Garrison Engineer " 
Shullong Division 

-• 	Shillong — 793 002 

May 2003 - 

COURT NOTICE 
	

/ 

Dear Sir, 

Retèrence your Coup Notice dated nil regarding paentof night .  duty atloance to FGM  
categoiy and this office letter No 1 000/Cat Case/Gen/WED/EIC(Legal) dated 09 Apr 2003. 

As per Pant 9 of Govt of India, Minist'iy of Defence letter No PC-30237/82011E1C(Legal-C) 
•/661CATID(Wôrks) dated 06 Feb 2003 (photocopy enclosed), the Union of India represented by Def 
Secy, has found no justification, for grant Of NDA to the ex PH()fI)ES officials who havebeen re-
cgorised as FOM vide MOD letter No 691 794/D(W-IL) dated 06 Jul 94. The representations 

the applicants have, therefore, been rejected. 

This is for your information please. 	 S  

1

1011 

Yotus faithfiully, 

(AseemKiinar) 
AEE 
Leqal Officer 

Ends : ( O?7 sheets) 
	

For Garrison Engineer 

Copy to 

FIQ Eastern Command 
Engrs Branch 
Pøit VViHlflhI Kolkala - 21 

HQ CE Shullong Zone 
Sjwead Eagles Falls 
Shi Hong I I 

CWEShiHong 
Shi I 

br itifo please 	 - 

-do- 

- 
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__•_____••_•_••_tt,.....____. 	 I * I 

A'- - 

-': 	:t' 	'• 
; Enginecç in Chief's 	$'c1r 
.( 13 ranchll3l C 	If 	1 I 	 I 	

fl 

Irdquarters '' 

- 	I/;.t,' 	I' 	•... Kaslimir House 	I 	 I  
New Delhi-110011 ' 

- 	'- 
9O237/8460/E1C(Legal-C) 	 , Feb 2003 - 	- 

I 	 I 

Western 6minand, Chandtmandjr 
NorL"Com,mand, C/o56APO  

}2EFENCE OF COURT CASES FITLED BYFGM 
.01 

1. 

 

Reference following OAs filed by various aplicas in CAT 
Chandigarh on the above subject  

OA 11 80/PB/02 filed by Shri Dinesh - Kiar and'77 others. 	- 

OA No. 1299/P3/02.filcd by Shri Dcv Ra) & 50 others. 

OA No. 124 l/PB/02 filed by Sliri Lavinder Singh & 34 	1, '° •' 
•0 	

others. 	S 	 ' 	 S  

	

-- 	 (d) - O•\ No. 1276/P13/02 tilcd by Shri Amrit L & 68 others. 	- - 

(c) GA Nb. 1240/CI-02 filed by MES Wokcrs Union & 120 
others. 	 S 	 S • 

 

	

• 	(1) 	GA No. 1004/PB/02 filed by Shri Rajpal ipgh & 36 others. 

In an earlier sirnilar,case ic GA No. 466/PB/02 f1lcd by Shri Madan 	- 
La! & 79 others in CAT Chandigarh, the Hon 'ble CAT ''jde their order dated 
10 vIav 02 had directed the iCspondeiits to dispose of te representations of. -. 
the applicants by issue of' a Speaking Order. Ac.cordii)gi\' in compliance of 

• We CAT order, Speaking Order to all applicants has bdn isued vide MOD • 	' 
- letter No. 	 dated 06 Feb --- 

copy enclosed for ready reference. 	- . 	 0 	 • -• 

• 	, 	 , 	 - 	' 	Contd....2/- 

I 

- 	
0 	 0 



. 	 -. 

(2 
\ 	_ it ti4w adVlSLd 	at all th OAs zncj41lojcd In Paia I above b\ I 	 following maimer - ' 	' 	

I 

(a) 	
OASW1IIU1III,C1,CI 	J lies e viJJ be dCICiidC(J II) tilL lntcz esi of the Slate and as pci hiid 

dowfl p oLcdw c I lie Govt's s(dlld against I)dymcilt of NDA to FGM Cacgosy dS zeficcied iii pahts ( 7 'd 8 of the MOD letter ddlLd 06 Feb 03 (Icicised in Psia aboyc i /3 	
will bc emphasised In the DCA to be pi 

LttI cd in LonsulLi(io,1 wills 

b)OAs,  wiliell 
Deptt 	should 	Ld 	(lie 	iloii 'bic 

Ifl case of tli 	OAs, (he 
'I 

	adm' Iss lon stage stressing the grounds 
CA F 	t 	disiisi5s 	the 	cases 	at 	(lie 

the MOD letter dated 05 Feb 03 
mCson 	in Pat as 6, 7 and 8 of 

4 
S .  

0  • (K.N Subudisi) 
Dy Dir 
SO 2 (Legal) 

S  EnCIS:Maboye For Engineer in Chief 	
S 

Copy to:- 

S 	 S.  

5 

.5 

CE SU[!1L1 is CoI1]lsl ( u id lot in i) & las(erii Cofllflsaisd y ictjon, J, CE 
Central Coniitmi 'r ; A 

' 0 

t 
LY 



1 	

I, 

' 	P 90237/8201/LIC (Lçgil C)/ 	/CA It' 

•'. 	 i,,.bi,,(,ii.r 	I' 	
k 	.'.Ncw DcIIn1 00 11  

a 	a( ) 	 a 

IMPL1Mla Ni Al ION 01' CA I CJIANDIGARII I3ENCII 
JU1)CMEN V DAT1E) 10 MAY 2002 IN OAjN 466/1'1312002 	a 

I' ILLI) BY SI IRI l\IAI)AN LAL AN1) 79 01 II1RS 

tQ In OA No '16611'13/2002 bcloic CAT Clin1dlgdII1, Shu Mad1tu Lt1 dfld 79 ,thcr applicnnt guvc following gi ouiids for U (LI - 
	

( 
 • 	:.:,...,.; 	-.:.......... a 	

a I) The up licans while working s P110 and DES arc pcIfprining the night duty with Ilic 
respondents and front the year 1992 they wcrc grantcd IN iight duty allowance © 14, 100 
p.nL as per the lcttcr d'itcd 25 06 1992 issucd by the Miuitty of Dcfcnce 

. 	. ..... 	
. . 

Evcii a(icr rc•dcsigiiadoii as FGM, (lie np)Ijc(iI(tS have lit pcvloiming the night duties 
and as such they cannot be .disciiiujua(cd incrcly on ic ground of rcdesignadun 

• 	 particularly when the icspondcnts ll'cntsclves adiniucd (he ttne, 

It is evident Ironi (he letter dacd 18.09.21 000 , iss(Ic(l by Ili 	ifflec of 1h C respondent No. 2, 
that (lie matter For restoring We :ippliCaiiLs. Categories to is original dcsignaiioii is still 
(Ii ((CI COiUil(leOI(iQII, 

k') 	1'he repIescII((tioii made by ((me apilicaiits is Mill under euni(lcnnion and settled position 
caiiiiu( unsettle UI Violation uIl ) riIiCil ) Ies OI:iatural justice. 

V) 	(mc ;IliiilicaUh; t(icnigli rc.de:;iLiia(e(I 	are ic , 1m miiilig. 1l1c s;iiitc dudes as were being 
lIellulimied by (hc:ii earliet, ((icy euliliot be deimied (lie lXmii(s of night duty allowance 
cimin\'i:d by (tieiii ;u per (lie 1 ccumiiiii,(1tj0115 of the flniIiJ( 'fly COIIIIItISSjuii and hiithc, 
vNICARIC(I by dic huh 	IV (;UIII:IIn:;iU(I;I.\I.I(:II 

vi) 	The claim of we applicaiits is squarely covcrcd by We judi:icn of this lion able Fiibttnal 
in the case. or Rinishi Kuniar SJatnia and others in O.A' Po. 978/HR/2000 which was. 
(lcci(lcd on 20.00001 by rclving, upontile judgcment d:td 27.10.2000 passed by the 
I loii'blc Ci\T, Gliaulinij I3ciich.. wherein it was held (has incc (he applicants are still 

perloriniiig (he itight duty lot which curlier ttllowancc was hing paid and they catittot he 
denied die night duy alhowaitcc only on (lie growidthiat siOde in the list new desigitatiun 
did not appear and lurtlici (lie :cspondeiiis \verc direrted l lake a decision oh (he tinitter 
and IIecc,;s;iry ii). iIiIeiI(l the tJov(. urder by IIIC(Ii P0a1(Iiglie .SuIiiC iii the (Juv( uriler 
and urhci diiected that till such time dccisin is aiiivcu ;ttlie respoiideiits are directed - . 	 to ColitIfluc to IIIIkC the pavincmt or iiht diny allowance 11HIC applicants as ',vas being 
Inid earlier. 	 . 

"ii) • 	
.\her coining to know the aIIcsai(l judmiieiit (lie ai)plicaii;s through, liii oil as 'veil as 
iiidividti;iilv nude I'cpreôIl1a6oIIs to (lie cspoiidcii(s  for  the 	nuit of imighit dntv allowance in i'i.unc (it the iII(lgclllcIl( of (Ins I noble iril'u:mal, but 	ide letter dated I .0.2002 
(copy enclued) the rc5l)oII(le:I(c have collilIluimicuied to (lie (.ieiierulSecictimy ui time union 
that die subiec( is under enn.sideia(jii 'vi(li Iiiglicr ;umll(oiiti 	amid decision when ieceivcd 
will he intimated 

• 	 Coiitd., .2/. 



- 	 - 	- 

I viii) 	The actioti ul (Ia: I e;1;ideiit; iii I iu 	inilnj ihe 	dilt)' IIII)\VIIIt hI tli 	;t1i1dit:;iiI 	in 

puI5tuulec of (he juIjcntui1 oF thi; lk'nhle 	 i 	ItICIL juhitiiy wd 

(lI'LIII.lIIl It)I) 	I 	tl(I 	I( Ii t 	1)t..Il hLltI I\ 	IIi 	IIIt hI( 	I iitiitii 	I II 	t 	?It 	Ilt 	llIj)llt tII 

. 	 - 	 I 	 • 	
tiIiiIul' 

111IolttIIcL 
L1 such 	Iiti 	>i k I ki n 	tIt. IW 1)iI1lLIt 

, hL IIQU 	tL L III)1%Id t wi 	yLl I)y 1II( %I ) l)IIc WI 	It)I Iht 	iiItowii 	iclwl 

) 	1 Ilk, I lull't)IL Tribulml IHity '%UIflIU)fl tile LfltIIL ILU)It 	I tI%L case ol , 111v oppliemll's1 ,01 .  kiid 

i 	ii) 	A ditcction be issucd to (lie iespondcnIs to gi wt (lle iiilIc mis uiglu duty n1lowallce iu 

putsuaiice of the judi'uuciut of this I Lou blo Li ibu i its well as Ihc Ion bic UtImallati 
bench of the Ii itjuiiil as such the applii. oils 1iic sljl pci Ioiiiiiiig the night duly willi (lic 

ICspoudciits and (licicloic (lie ipplic uiV in iv kindly bc p1 in(cd (lie all.cals of in'lil duly 

iullov1uuucc lou Ilic pci iud of (lucut cI 11111 i( liuulilit' oul'luI diii>' nhIO\v.uIul I.. I iuIIuiui liuuuu( uliuiui 

iii) 	I\iiy 	c,iliu.i 	tuulci 	iii 	tliiu.tii,ii 	llii' 	I (tin liii. 	iitiii 	unity 	thu utu 	iii 	iii 	tin' 	liii iii 	IIIIII 

cucuin,L iuccs of (hc c i c 

• - 	-'. 	
- iv) 	costs of time tipplicatiull be awaldco.1 Lu (lie -pplieii.t, 	 • 	. 

v) 	i'pplic.,uuits be ici iuttcd to hic juilit applIcalioll.  

. 	.,. 4 ,'1'11e I loible CAT decided IheOA oil 10.5.2,002 and opcuniive p;iu uf lie juidgeuuucuit is as timliows :- 	- 	- 

:- 	- 'On a consideration of (lie ii;at(cr ;iicd liavinf ieaul In the piaycr of cnuuuisuI For tin: ;iipiic:uuils, 
ii 	Llic QA IS dIsf)OSc(I ol with 	u iluutcLioii to Ilic Ii 	iiuiihc_ ui 	tuilhucuuulu 	(ii I uku 	u ukci 	(ill liii iluc 

rcpresentuUous of time ilil>hic:iiul.s, Al 2. ;uuiil A-I 	is lar ;i; fiussihlc within ;u pci iuid of 'I uuuiiullus 

from the date ol receipt by thieni a cuim>'  of this uider. 	\vill lie open In (lie apl)hcaiut/f;  to 

sup plcuicnl the icl)icscnla(ion/s within 	pci oil 3 weeks; foim today or In We flesh individual 

icpuescntatioii if not already lilcd withill thuc alt'ics iid pciwi 	I hic iI'iv  uul,utiiuuus ulucudy fib doi 

- supplcmciiltiry rc'picseula(ions/hesh lepiesculatunis -shall' ulso- he cuusid"icd by (lie enuliulcut 
• •- utI - hy during time mul'nics;iid pciiud nid iliiiu;eul u 	ii 	iccuitlanec with 	I:uw. In case (lie 

applicants will be liuiid entitled In some I diet, lime stuie 	u;iIl. he jruuled to ihieni, I Iowc'er, iii 
- case (lie nuuthmnu - ities will conic to (lie conclusion (hut (lie ;mttdicammLs iiC not eu(illt:iI to iii> ieliu'l', 

- 	they shall illdiemc ill Ili 	(lie ie;ismmis 1 ,01 coimmim 	In (liii. cimictusinu, 'I lie uleciiiii liken on (lie 
-, 	VcprCscuiitiuus shall he cummui 	miic:mftd in (lie iphlhhl:hmluIs," - 

'I. 	•- '('lie exiraci ulhioubie CA'!' Utiw:mhmati iicuchm jiid1eiiiciil .licd 2! I tel 2000 in VA l'ti,.i(i3/200() filed by 
hmii IvlC Dcl) & .1 3 others is as hd(ows 	 - 	

- 

Aduii(tcdty 	the iipplicmils iIIC iI:mmIlL'iimmp mmmj:hit duly, ' l(s iimuulily u 	seivim'u' icituleicul (IV (lie 
iiiplimiiitn icitiunuil lime sune, hi Ihie '''illien sl;ilL'utuut 	jl.'ii lIme iwpmmud(uIs till utul ihltintI 	tIu 
('mci 	thai these 	IpiheUIIS ;uc 	Ii.m d'hmmm(,e 	Ihm'chm 	seuviI:e:; duuui,m1. 	(lie umiidu( 	liii 	'.'lucli 	'milieu 

• 	 - 	ihbnwimmc 	weic paid, 'Ihucir uI:iI, ,  plollild is 	liii sincc'ji 	tic tii liii' iie. 	h 	diii 11-11 
•' • 	- 	ippear they tic mint ni a hmmisutiumi lii 	IV b-il iA ki (hi: mpph 1:;11its.h u'ie iS miii ihisecimuihili' t:ii,un'I 

not giatumg Nl)A iii ih.'sc Ippbc;mmlms hi ihii.' 	-I', 	'- i.'imiL'i'ii hy 	tuenu, Ii iw'v"i, tmitiu Ilic ln'I'; it 
mmpeus (hal (lie IIm;Iu', 	5 	wih'i (mim iy 	who liivi' L:ib- - mi ill , 	lii' 

(,),\ No.2 ii-t oh 2nnm) 	h''1 ''''.l ''I I'll 	 n 	'4ni'hm i 	il •:iimul:mu' II;I(mmi' Illk 
]'rihmmnmml 	::::iictl 	clim''miiimi 	1111 	ihi 	m''(''Ilb"!IlS 	i 	:1,1' 	Il'i';iI'mm 	to 	tIm ,: 	nail - I 	i:  
pussmhhc.Hmisc:ia'b"LmIb '.:imnrb' 	''"-h 	'm- 	.... .'i(;m.:I:immmil;mm  



7. 	. 
. . . If 

Zo 
* 

_• , " nI'. c 	

\I 
3 	 j4 ic pondn 	irc do ecicd to I 

kc a decision oil (he liRci and f ncccssaiy to amcnd (lie Govu hindu ordLr by :nCorpo, 1t:n (he I GM in (lic ovc nrn,( 	
I ill such a deusto,, is IlTived u tlic rcspoo(td,1(s uc dircul to Co n(hiiii (tic IhiyIulLuii of Nt?A to (lie flh ) l 1 liuii , ( Ii Wi 

/ 	
1" 	earlier," 	. 	':. 	. 	

'•. 	. . ...... 	. No :;upplcnic:u(uj.y rCpi'ccii (lois & 
11,C511 Ic1'e1 , uhioiis have Ucell filed t4y any of (lie piulicats. In 

their iinjjaj' rcpi'c 	tio:i filed as A-I 
3, (he applica,,i have rcqncs,cd (hat CAT lcisio, in OA 978/H12Q02 thui! 20.7.01 (0 PitY 

NI)A in laYout' of FGM :iiay pleise be ii uplwiuc,ne(l in 
Ciis 

QI cacti of (lie nh'plicfl,i(s on 
(lie gIUiJi)(J tfi 	

(lucy all are FGM n:id hCIICC (tic CA'!' deeisioo is Ill s o aonlicliI(. lo
':' 6. 	

rcsmu i'eprC5ch)ta(jiis have been COnSidccd 
in 

deuiil by (tic rcspoiid11 No. I i.e. Union of India tlnough Secretary Miii olDefl New Delhi 
along with GotOI(Ier No, 6(.l)/94/D(\VI) dated 06.7.94 and it 

is observed that vidc above mdnhjoulcd order dated 06.7.94 following 8 Categories Of 
eqiployces o1M5 wcre rc-

cicsigua(c ui as FiItcr General Mccha:uic (FGM) 
in COInPIIi(ICC will, CAl', Uoinby Jcnicn1 

in OA No. 704/90 

i i(l1 I 
view to entitling thLsc catLgoi 'Cs for Pionlot,on to highly skilled grdcs - 

iii) 	puill I louse Opca ito, 
Driver Engincer Static 	 : 
Mechanic Patrol & Diesel Engine 

 
Driver Mobfe Plant 

(c) 	
Operator arUu Moving Machinery 

(0 	Operator Pmicumni Tuoi 
(g) • Uniter Attendant 
(Ii) 	

Lift Mechanic (Existimig liiCUiiibeLits 
Olhl)I • 	i\s a rcstilt ol tlic 	

orders, tlicic aic iu c:ucgoi•# ol' oliicials dcsignate1j as 
	j (0 and DlS as besides 

Iic 	(VU 5.X 011iei' 
cacgrjcs were also ineled iii (lie cntcoi' 

01 
FGi\l. It is also s'itd (hat FGM oil icial.s arc 

oui i'i('l dii(j, iticir 	rc.scrjbed diii'.' l)Ct (laY helm; 	Iioin. Iii case of' iliCI1IeimIg (letai,ied for loIugci' 
)ci'ic)d ih, 	tic em(ihlcd to 	

oiiuI)en5mtQi.)4 ()I etc a.s per riles iiiid Govt orders, I li'imug bcmu imucratcd 
itt 

C:ilc;urv uI 	n( (lee:;'; c;i(lcd !G\l erauil oiN(),\ 
0 hliee ()liicj;ijs 

will) held lIme tiuis of' I'! tO 	Dts 
lie pulpIt ::,ej "told be Iii:ci ilnju;:10 ,  in 	:c 1( ;M ni lciats "he e;'j1e,' held 05i5 uther tliim 

!o;u: 	;:. 	Ui 	
';e:e Court ni iic:rjuu111,11 ti;::e0 1  I .11.97 iii SLI' (Civil) 

No. 25134/96 luis nplteld 

e 'ni 	
( 'a 110. dated 1. 10,95 issued b DOP'r 	 lie iollow 	

was led on time qucsti00 Qf,  

iU,SiI);j. o('Ni,\ ( 

Iiie 	ii(htvl<i(l;ii'S;Li.i1.(fr beigu,: 	
iiIi a ca(coj', Wliu;e :ioiimu;utliu( 	

clenmeot ul' miigiit 
aic, tl?CFCt 	

11(11 eligible Lui' iiilit (liii)' alto WailCe," 	
i . C011( 1j11 

 
•. 	I'ii;uma.jj. (tue above D0P'r Oidcis. 	

'alidit' was upheld by (lie 
lluu'bic Suprcmc Cotmi I also 

to lie applic:ijic itt the case tinder COIi.sidera;u 	 , 

:eird u thic Ie"j,11i 	
he Uuicn ol India lepresenled b'. 	cf Secy,'I, 	found no 

:' i'aiit or 	l,\ 	
lie ex P110, l)US O('licials •' i:o ha ye been FC-ca(p01'15 	

a FGM vide i\IOD 
6 Jul 9'l. 'i' 	reprecmul.n jQ.; iliache by 	appiic: 	have, thcrcfor 	been. 

(CO. 

ii 

(;li;ulic:tiiic tjf o. 	i'u. 166/I11t, 2002 
l'i:ed illC.\'I' Cli:iii1(j111.j1 lJCitb) 

(lip SI;,11 1:1 ' 
Deploy sCCIC(ii'y to Gov1 1 India 
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L' ADMIN!STRATVE TRIBUNAL 

GUWAHATI BENCH AT GUWAHAT 

f36'3 
O.A. No.448/200 

Sri N.K. Chanda & 19 others ...Applicant 

-versus- 

Union of India & others . . . Respondents 

(Written Statements filed by the respondents) 

The written statements of the above noted respondents re as 

fol lows: 

That a copy of the O.A. No. 303/0O3 (referred to as the 

"application") has been served on \the abovementioned 

respondents. The said respondents have gone through the same 

and understood the contents thereof. The interest of all the above 

respondents being common and similar, the written statements is 

filed as common for all of them. 

That the statements made in the application which are not 

specifically admitted by the answering respondents, are hereby ' 

denied. 

That with regard to the statements made in para I of the 

application, the respondents state that grant of Night Duty 

Allowance (hereafter 'NDA') has been discontinued by the Union 

of India as a matter of policy decision which was communicated to 

the 	applicant 	vide 	CWE 	Shiliong's 	speaking 	order 	No. 



2 	 . 

11511CAT1CATIOA218l20001126/ElA 	dated, 	18.8.2003 	and 

consequently the interim payment of NDA to honour the judgment 

in OA 21812000 was also stopped. 

That with regard to the Para 2, 3, 4.1 and 4.2 of the application, 

the answering respondents beg to offer no comments. 

That with regard to the statements made in para 4.3, 4.4 and 4.5 

of the application, the answering respondents have no comments 

to offer as these are all matters pertaining to records and nothing 

is admitted which is not supported by such records. 

That with regard to the statements made in para 4.6 of the 

application, the respondents state that re-designation of the 8 

categories of MES officials to Fitter General Mechanic (hereafter 

'FGM') is done withaview of giving them prorn ooaI ,, &v QflueS on 

a common platform and while granting other additi.nLb.ene1its to 

the integrated FGM. However, NDA is withdrawn as a matter of 

Government of India policy decision. Therefore the CDA's letter 

No. PayI024IlV/8641.l dated 17.2.2000 and the action by the 

department to regularize the payment and recovery of NDA is in 

accordance with the above policy. 

That with regard to the statements made in para 4.7, the 

answering respondents have no comments to offer as these are all 

matters pertaining to records and nothing is admitted which is not 

supported by such records. 

That with regard to the statements made in para 4:8, the 

respondents' state that these statements are irrelevant to the grant 

of NDA and it is an effort on the pert of the applicant to make his 

application verbose with malafide intent. 

That with regard to the 'statements made in para 4:9 and 4.10 of 

the application, 	the answering 	respondents have, no comments to 
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offer as these are all matters pertaining to records and nothing is 

admitted which is not supported by such records. 

10. That with regard to the statements made Jn para 4.11 of the 

application, the respondents state that they have already served 

the speaking order to comply with the decision of the. Han'ble CAT, 

Guwahati bench as passed in ,OA No. 218/2000. The speaking 

order served on the petitioner is based on the speaking order 

issued by the MOD in OA 466!PB/02 filed by Shri Madan Lal and 

79 others vide letter No. PC-9023718'201/EIC(Legal 

C)/66ICAT/D(Work) dated 6.2.2003, extracts of which are 

enumerated below: 

6. The aforesaid representations have been considered in 

detail by the respondent No. 1, i.e. the Union of India 

through the Secretary, Ministry of Defence, New Delhi 

alongwith Govt. order No. 6( i)/94/D(W-1 1) dated 

6.7.1994 and it is observed that vide .the above mentioned 

order dated 6.7.1994 following 8 categories of employees 

of MES were re-designated as Filter General . Mechanic 

(F'GM) in compliance with CAT,. Bombay Judgment in 

OA No. 704/90 with a view t enhitlino these categories 

for promotion to high1y'ski1iedgrades: 

Pump House Operator 

Driver Engineer Static 

{c) Mechanical Petrol & Diesel Engine 

Driver Mobile Plant 

Operator Earth Moving Machinery 

Operator Pneumatic Tolls 

Boiler Attendant 
Lift Mechanic (Existing incumbents Only) 

7. As a result of these orders, there is no category of 

officials designated as PHO and DES as besides these 
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two, six other categoiies were also merged in the category 

of FGM. It is also stated that FGM officials are brought 

on shift, duties, their prescribed' duties per day being 8 

hours. In case of their being detained for , longer period 

they are entitled to compensatory off etc as per rules and 

Govt. orders. Having been integrated in combined 

category of officials called FGM, grant of NDA to these 

officials who held the posts of PHO & DES earlier would 

not be proper and would be discriminatory to the FGM 

officials who earlier held posts other than PHO, DES. 

Further, the Supreme Court in their judgment dated 

1.8.97 in SLP(ivil) No. , 25134/96 has upheld that 

validity of UO dated 12.10.95 issued by DOPT wherein 

the folloling was stated on the question of admissibility 

of NDA to Cliowkidars: 

"The chowkidars/guards being such a category whose 

normal duties contain an element of night are therefore 

not eligible for Night Duty Allowance." 

8. Prima facie the above DOPT order, whOse validity was 
upheld by the Hon?bie  Supreme 'Court also similarly 

apply to the applicants in the case under consideration. 

A copy of the said order dated '6.2.2003 is 

annexed hereto as Annexure RI. 

11. That with regard to the statements made in ' para '4.12 of the 

application, the answering respondents state that the re-

designation of the .8 erstwhile categories In MES as FGM was in 

compliance of the CAT Bombay judgment in. OA No. 704190. 

Exclusion of the FGM from notified list of categories entitled for 

NDA is a matter of policy decision of the Govt. of India. It is also 

submitted that the same has been upheld by 'Hon'ble CAT, 

Chandigarh Bench in OA No. 12141-PB of' 2002 and'OA No. 1299- 
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P.B of 2002 vide order dated 11 .7.2003. The: .Hon'ble CAT, 

Chandigarh Bench has' observed in its order that- 

While, merging of 8 categories including two which were 
in receipt of NDA (other six were never in receipt of 

ND A), they were all, included in skilled:' category with 
provision of promotional avenues with a cOmmon 
designation giving them additional benefits than what 

they were earlier enjoying. A deciion has 'been taken that 
the category, known as FGM, now is not entitled to grant 
of NDA. The court need not interfere in the same. 

Nothing has , been shown to be violative, of" the provisions 
of law or any provisions of the Contitution. 

Copy of the order-dated 11.7.2003 is 

annexed hereto as An'nexure R2. 

That with regard to the statements made in para 4.14 of, the 

application, the respondents state that .the 'grant of .  NDA. to the 

applicant, has been discontinued by the GOvt. 'as' a matter of policy 

decision and the same cannot be challenged before this Hon'ble 

Tribunal. Hence, the OA is liable to be dismissed. 

That with regard to the statement made in para 5.1 to 5.10 of the 

application, the answering respondents réassert.a 1nd reaffirms that 

statements made hereinabove in this Written statements and also 

state that the grounds put forwarded by the, app!icants in support 

their claim' is not supported 'by any provisions of Aaw, hence the 

said grounds cannot -sustain in law. Therefore the. '  application is 

liable to be dismissed as devoid of any merit. 

That with regard to the statements made in para 6 and 7, the 

respondents state that they have nothing to comment on it. 
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That with regard to the statements made in para 81 to 8.5 and 9, 

the respondents reasserts and reiterates the statements made 

hereinabove in this written: statements and state that under the 

facts and circumstances of the case and the provisions of law, the 

applicant is not entitled to any relief whatsoever and the 

application is Hablé to be dismissed with cost. 

in 	the 	premises 	aforesaid, 	it 	is 

therefore prayed that Your Lordships 

would be pleased to hear the parties, 

peruse the records and after hearing 

the parties and perusing the records 

shall also be pleased to dismiss the 

application with cost. 

VERIFICATION 

I, Shri 	 LI.&L(O J  ,L-tr 	Lt WI A 4"1D, at present 

working as JU. 	u.A-ve 

in the office of the Gcs-. EPt_ L , 	 jj 
being competent and duly authorized to sign this verication do 

hereby solemnly affirm and state that the statements made in para 

true to my knowledge and belief, 
those made in para. ..... tQZ4id/......... ........ .. being matter of 

records are true to my information derived threrefrom and the rest 

are my humble submissIon before this Hon'ble Tribunal. I have not 

suppressed any material fact. 

 

And I sign this verification on this 

at Guwahati. 

21:0 day of September, 2004 

 

[)EPONENT 

C. SHULLAT, IDSE 
AGEB/R. 
SHILLONG. 
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T1 	appljc11115 whi( 
work jti 	

and DES arc 	
tIin 	uty 'ith the 
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p.m. as pc:' (he letter dated Z5,OG 1992 
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IN THE CENTRAL ADMINISTRXHVE TRIBUNAL 

GUWAHATI BENCH: GUWAHATI 

i 

I. 

In the matter of: 

O.A. No. 303 /2003 

Shri N.K. Chanda & Ors. 

Union of India & Ors. 

In the matter of 

Rejoinder submitted by the applicants in 

reply to the written statement submitted by 

the respondents. 

The humble applicant above named most humbly and respecffiilly state as under: - 

That with regard to the statements made in paragraphs 3, 6 and 8 of written 

statements are categorically denied and further the applicants beg to say that the 	> 

decision of the respondents not to pay. Night Duty Allowances to the applicants 

only on the alleged ground that the applicants have been redesignated as F.G.M 

and the F.G.M's were not included in the list of categories who were granted 

Night Duty Allowances by the Ciot of India. In this connection it may be stated 

that althouth ihe aplicants have been redesignated as FGM from the cadre of 

P.11.0 but the nature of duties and responsibilities has not been affected in any 

way even after the redesignarion, the applicants are discharging till date the same 

duties and responsibilities which are entrusted to them after their redesignation to 

the post of FGM. As such decision of the Go%t of India, k1inistry of Defence to 



2 

the extent that benefit of .niQht duty allowance should not be extended to the 

applicants is highly arbitrary, illegal, unfair and such contention of the 

respondents is violative of Article 14 of the Constitution of India. 

Non-inclusion of the category of FGM in the letter dated 16.07.99 

circulated vide office order dated 19.09.99 cannot be a ground for denial of night 

duty allowance to the applicants. It is further stated that there was no reasonable 

ground assigned by the respondents for non-inclusion of the category of FGM for 

their entitlement for payment of night duly allowances. The above decision of the 

respondents Union of India is in violation of Article 14 of the Constitution. More 

so in view of the fact that the respondents nowhere denied in the wiitten 

statements that the present applicants arc discharng the same duties and 

responsibilities even after their redesinnation as FGM. 

The decision of the learned CAT. Chandiaarh Bench in O.A. No. 1241-PB 

of 2002 and 0. A. No. 1299-PR of 2002 is contrary to the findings of the Hon hle 

Tribunals order dated 25.10.2000 passed in O.A No. 218'2000 by the learned 

CAT. Guwahati Bench. The relevant portion of the order dated 25.10.2000 passed 

in O.ANo. 218/2000 is quoted below: 

"4. 	Written statenient has been filed on behalf of the respondents. The 

respondents admitted that the applicants are discharging simar naturc of 

duties, having also not disputed that the applicants are attending their night 

duties. The respondents. however, submitted that though the nature of 

duties remained the same the FGM were not categorized in the list of the 

Government order for grant of NDA and accordingly the case of the 

applicants were taken up with the Govermnent of India. NInistry of 

Defence for clarification regarding the admissibihiv of NDA to the FUM. 
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5. 	From the facts alluded above, it emerges that the applicants were 

provided with some exiTa allowance of 10 paise per hour for rendering 

night dut. Since they arc discharging the same and similar nature of duty 

as FGM as they were earlier as PHO, it is difficult to discern the rationale 

behind the refusal of the allowance for NT)A for similar duty, the 

allowance was provided against the services rendered. The matter has 

already been reffered to the Ministiy of Defence and it is expected that the 

Ministiy of Defence would take up an appropriate decision as per law for 

providing the Night Duty Allowance for rendeing such duty as was done 

earlier." 

It is quite clear from the above observations and fmdings of this Hon'blc 

Tribunal that the present applicants are legally entitled to the benefit of night duty 

allowances. As such the decision of the Chandigarh Bench is distinguishable, the 

learned Chandigarh Bench upheld the unfair decision of the Government I 

regarding the night duty allowance to the redesignated Fitter General Mechanics. 

The learned Chandigarh Bench held that since payment of night duty allowance is 

a matter of policy decision of the Govt. of India, as such Tribunal should not 

interfere with the decision of the Government and accordingly upheld the decision 

of the Government. But the learned Chandigarh Bench missed the basic point 

involved in the instant ease for denial of night duty allowance to the applicants. 

Govt. of India denied the benefit to the applicants on the sole ground that the 

applicants have been redesignated as FcTM along with other industrial categories 

and the said FGM were not included in the list of categories which were issued by 

the Govt. of India for entitlement of night duty allowance and it is further 

contended by the respondents Union of India that the applicants has been 
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redesignated. as FGM by,  the Government for providing them better promotional 

facilities. Therefore it is quite clear that the decision of the Govt. regarding non-

extension of benefit of allowance to the applicants is not based on fair policy, as 

bàcause the applicants even after their redesianation discharging the same duties 

and responsibilities. Hence the action of the respondents is unfair. The case of the 

Supreme Court cited by the respondents Union of India is altogether different as 

well as distinguishable. The Hon'ble Apex Court upheld the decision of the Go'vt 

of India for non payment of night duty allowance to the Chowkiders and Guards 

but the present applicants were working as Pump House Operator and even after 

their redesigiialion they are continuing their duties and also peiforming their 	- 

duties at night as such thcy are entitled to the benefit of night duty allowance. The 

respondents Union of India wrongly interpreted and decided the whole issue of 

night duty allowance so far 'the applicants are concerned. The duties and 

responsibilities ofthe applicants cannot he treated at par with Chowkid.ar and 

Guards. Hence the cases of the present applicants are different than the case of the 

Chowkider and. Guards. Moreover providing a better promotional avenue to a 

particular class of employees does not entitle the respondents to curtail an existing 

benefit which was extended in the nature of an allowance whicli they were 

enjoying all along in the cadre of PHO. 

2. 	That with regard to the statements made in paragraphs 12, 13 and 14 the 

applicants deny the correctness of the contentions made in the written statement to 

the extent they have adopted any fair policy who disentitled the benefit of Night 

Duty Allowance to the applicants. The present applicants are not working as night 

guards in the establishment of the respondents, as such decision of the Supreme 

Court with regrd to the Night Duly Allowances to the case referred by the 
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respondents cannot be made applicable in the case of the present applicants. 

DOPT circular referred by the respondents also relates to c.liowkiders since the 

present applicants arc not chowkidcrs as such the said circular is not applicable in 

ease of the present applicants. Moreover, redesiiation of the applicants as FGM 

cannot take away the benefit of Night Duty Allowance as because 'after the 
/ 	 I 

redesignation as FGM the particular categoty of employees are still discharging 

the night duties and there is no change in the nature of works, duties and 

respOnsibilities. As such, the benefit of Night Duty Allowances cannot be taken 

away, so long nature and duties of the present applicants remain same. It is 

categoiically submitted that the DOPT circular dated 12.10.1995 has no relevancy 

with the instant case of the applicants. 

The applicants further submit that the jdd ment of the Chandigarh Bench 

is per incuriarn and the same cannot be made applicable in case of the present 

applicants when there is a categorical flnding of this 1-Ton hle Tribunal in 0. A. 

No. 218 of 2000 decided on 25.10.2000 (Annexure-ifi of Original Application) 

regarding Night Duty Allowance. Hence the decision of this Bench is binding in 

nature as such decision of the Chandigarh Bench has no application in the instant 

case of the applicants. The decision of the .Chandigarh Bench is further 

distinguishable on the ground that the Court has the power to review an unfair 

policy of the Government which is violative of Article 14 and 16 of the 

Constitution of India. So far the contention of the respondents that other 

categories which were also redesignated as FGM never receipt Night Duty 

Allowance at any point of time, the said aveiment of the respondents supports the 

case of the present applicants as because other categories which who were 

redesignated as FGM other than the PHO/MPA never performed night duties in 
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connection with their duties. As such, question of payment of NDA in respect of 

other categories of FUM has no beating with the duties and responsibilities of ,  

P110/lviPA (now redesignated as FGM). as such casc of the applicants arc 

distinguishable in fact as well as in law. 

Moreover, in the written statement filed by the respondents Union of India 

in 0.A. No. 21812000 before this Hon'hle Tribunal it is categorically admitted by 

the respondents that the present applicants still performing night duties. 

The applicants further like to draw the attention of the Honble Court to 

the Office Memorandum issued by the DOPT vide it's 0.M No. 12012/4/86-Estt 

(Allowance) dated 9 th  Oct' 1989.   wherein some criteria has been laid down and the 

applicants are squarely covered following the uidelincs prescribed by the 

aforesaid 0.M for payment of night duty allowances with arrear monetary benefit. 

Moreover, the applicants have not committed any fraud at any point of time, as 

such, they are also entitled to refund of illegal recovery made by the respondents 

Union of India. 

In this connection it may be stated that it would be edent from the 

Central Water Commission's letter bearing No. A-12014/1/91 Estt. V11J1666 

dated 27.05.2003 wherein it is clarified by the Govt. of India more particularly by 

the DOPT that only Chowkidcrs are not entitled to payment of night duty 

allowances. Therefore the said decision cannot be forcibly imposed upon the 

present applicants for the sake of denial of night duty allowance. The 51h  Pay 

Commission says in its report in para 52.23 that Chowkiders are not deployed 

round the clock whereas applicants are deployed round the clock as such the 

applicants are entitled to night duty allowances. This fmding also supports the 

case of the present applicants who are not chowkiders. 
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In view of the aforesaid factual position the Hon'ble Tribunal be pleased 

to direct the respondents to allow present applicants Night Duty Allowance. 

In the facts and circumstances stated above the Original Application 

deserves to be allowed with cost. 

Copy of the letter dated 1.06.03, letter dated 27.05.03 and O.M dated 

04.10.89 are enclosed hereto for perusal of Hon'ble Tribunal as 

Annexure-A (Series.• 
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VERIFICATION 

I, ShrI Nirendra Kurnar Chanda, aged about 56 years, prsent1y working as 

FGM in the EiM Section, 0/0 G.E. Air Force, Shiilong one of the applicant in the 

instant application do hereby verify on behalf of that the statements made in 

Paragraph I and 2 are true to my knowledge and 1 have not suppressed any 

material fact. 

And I sign this verification on this the 	day of December, 2004. 

%jLp'" to, 	
4 
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C1 'c"tune and Night Duty Allowa,ico 	 29 

The Government has decided to continue the status quo in regard to 
payment of OTA pending a review of the matter. OTA may be paid on the 
basus of notional pay admissible to the employee in the pre-revised scale 
of pay/pay slabs as per the existing order, 

I 	 NIGHT DUTY ALLOWANCE 
Eligibility 

Night Duty Allowance is given to the employees- 
() whose basic (pre-revised) pay is up to As. 2200 p.m.; and 
(iu) who perform duties between 22.00 hours and 6.00 hours. 
Nght Duty Allowance is not available where the working hours have 

been anived at, after taking into account the night weightage factor of 10 
mnutes for every hour of night duty performed. 2  

For the purpose of night duly allowance, a uniform weightage of 10 
minutes is given for every hour of night duty oerformed. 

Rate of Night Duty Allowance 
For continuous and intensive duty: 
Rales per hour are calculated on the basis of current rates of 
Pay+DA+ CCA divided by number of working hours in a month, 
For intermittent duty : 2/3 of the rates worked out in (i) above. 

1. U.o P.&T., 0.M. No.2101 7/3/97-EstI. (Allowances), dl. 21.11.1997 (Annexu,e 4.11). 
2 0 0 P.&T., O.M. No. 1201214/86- tsIt. (Allnwancos), dl. 4.10.1989 (Anriexure 4.VtI). 
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II 	 lexI of OOP&1 0 M No I201214186 Esti (Alio%%ancos) df 4 10 1989 
,,' 	.p .., 	•, 	 '. 	. 

H 
Weghtag for Night DutyJNght Duty Allowance 

,.' 	•I. 	' 	 ' 	 . 	. 

	

i 	I 	The undersigned is (Jrected to say that in Paragraph 26.13 of its report the 
:. Fourth Pay Commission has recommended as betow on the above subject •.. 

	

f 	kkM 	
iS Government employees eh gib!e for grant of ' arious - I'oiance are gwen 

."NightDuty Allowanc" orweightageforkiurs otworkperloirnedduring night. 
: 	• 	' U has not been posbIe for Government to introduce aunitorm  s'stem of 

weiqhtage for Night 	bccauso the requiremn s of each orgnIsation 	t 
-: are (i14'rPnf Sugge4iqris hvo been ecved for presribuiq uniform sian 

	

I 	 dard for Ntgrt Weigttdge and ;uqht duty hours Government may consider 

	

It 	 , 	i•:r the advsabttityof ha'inq the entire matterexamineci as it has various aspects 
r 

	

	 : -mci implications In fe rneintime Government may rilix the rites of night 
duty allowance 

	

l 	 2. In pursuance otIhe above recommendation a Committee was consti 
tuted in the Department cj Personnel and Training associating representative of 
the major employing Ministries/Oepaiiments 	here the staff is required to 

: 	perform night duty. Alter ,, areful consideration ot the Cornrnitte s rcon,menda 
; 	

7 'tions the Presidentis pIcised to decide is folio is - 
Wherever the orking hours have been arrived at after taking into 

	

I 	LJ;b4: l 	account the nic$i t weghtage factor no furTher compensation may be 
admissible 

	

j 	 (ii) Night Duty may 1e defined as duty perfornned between 22.00 hou;s and 
6.00 hours. 

	

I 	 ;'r (iii) A uniform weigtiage of 10 minutes may be given for e'ery hour of night 
duty performed 

e 	 (iv) The ceiling of Py 1or entttlemerit of Night Duty AIloance shall be As 

	

p1k 	' 	 2,200 pir rtionK There wiil howevet, be no ceilino for entitlement of 

	

4 	 Night Duty Altovance in respect of the officials who are at present 
c 	getting this bedrfit as per existiig cnteria 

(v) Night Duty AlloWance  shall be computed as per the following formula 
k 	 q 	 (a) for continujus and 	Rates cacuhted on the basis of c.rrent 

intensive duty, 

	

	ra'es of pay includinq I) A 8 C C A di 
vithdbv the number of woiking hours ma 

	

f I, tf 	 month For adrnmnisuativo convenience 
r 	 - 	 the pay scales may be fitted into conve 

: 	 riment stabs at the option of the Depart 

4 : 	(b) For lntermIent and 	2/3rd of the rate worked out under (a) 
excluded Glass Ill 	above 

yt1 	
)l 	

r?: 	(vi) Where in revmsig the pay scales of any catrgory an improvementover 
1jc 	 replacement soate has been granted after taking into account night duly ? f 	 orwhere the night duty factor has already been talen into account for 

: 	grantofanyalloancesuchasNursmngAllovancemthecaseofNurses 
nofurlheicompensation may be allowed for night duty.  

ttt I 	3 	The existing or jers on the subject in so tar as they relate to night duty 
m should be deeed to hk ,e been modd'ed accord ngy 

jt4 In respect of rnployees of .  Oepartr4ent of Tclocommunications and 
I9:4k Department 01 Posts ser  arate orders will be ;ssued by the Ministry of Communi 

	

t 	. 	" 4-.tcations 	 - 
ç

:L5  These orders shallcome  into force with eflct from 1 I 1986 
1: 
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