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'\ learned Add1.C.G.5.C. 8ix Weeks time
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24.09.2004 . present : The Hon'ble Sri K.V. prahladm
an, Administrative Member.

Written statement has been filed,
List on 3.12.2004 for hcaamng, The appli-

- 3> H.e2
: ‘ ~ o cant may file re joinder, if any, in the
L‘.M Q/S }a«lul meantime.
_ @0‘*. _ Member (A) .. .
. A .
' 8.12.2004 Mr.M.Chanda, learned counsel for the|

- @ef2rog | &ngi applicant. was presents
/ A//{ /4‘ ,6“(_‘_‘1 %%C/.. . . Mr B.CT pdthﬂkg leﬂlrned Addl £ ‘GOS. -
C. for the respondents has stated that ’

/ 5/ﬁ ﬁ’ff “’f"a/ copy cf the re joinder has been furniahed
| . te him only teday and as such it is not
S N ~~ pessible to argue the matter today. He
e SRR ' alse stated that his tenure is coming to |

end today and the matter cannot be argued:
temorros or the day after. Hence adjocurnes
to 19.1.2005.
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"'19.01.2005 - preserit;jo The Hon'b”le : *Justlce R.K,Batta
» : Vice-Chauman. ’

Mr.ﬂ,Nath learned counsel for the
applicant, ’ '

;he matter be kept alongwith 0O,A.No.
7” 2 doben 305 of 2003, wherein the matter relating to

5:&2 A/ pdvoclin £ A Night Duty Alléwance, has been referred to
pornkiis, : _ the Hon'ble Chairman, Principal Bench,
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‘Hon’ble Sri Justice G. Swaragan
:Vice-Chairman -

Hon’ble SriK.V. Prahladan
Admmlstratwe Member : _—

Chanda, learned counsel for the applicants

and also Mr M.U. Ahmed, learned Addl.
C.G.S.C. for the respondents
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH

Original Application No.303/2003
. with _
Original Application No.305/2003 , P

Guwahati, this the /#%day of May, 2005
Hon’ble Mr. Justice V.S. Aggarwal, Chairman

Hon’ble Mr. Justice G. Sivarajan, Vice-Chairman(J)
Hon’ble Mr. K.V.Prahladan, Member (A)

0.A.NO.303/2003:

Shri N.K. Chanda

Shri N.C.Paul

Shri P.B. Diengdon

Shri Rajendra Paswan

Shri Muktar Singh

Shri Bindeswar Singh

Shri Nagendra-Jha

Shri Dambar Bahadur

: Shri B.C. Debnath

10. Shri Rupayan Chakraborty
11. Shri Debraj Pathaniya

12.  Shri Jaharlal Kuri

13. Shri Sambhu Prasad Chaurasia
14. Shri C.W. Lama

15. Shri Manik Chandra Dutta
16. Shri Misri Lal Rajak

'17.  Shri Prabhu Nath Mishra
18. Shri Mem Bahadur Thapa
19. Shri Bansi Dhar Kumar
20. Shri Mahamad Eycin.

CEONO U WD

(All are working as Fitter General Mechanic under Assistant Garrison
Engineer, E/M Section, Shillong and Garrison Engineer, Air Force,
Shillong)

Applicants

(By Advocate: Sh. J.L. Sarkar and Sh. M.Chanda)
Versus

1. The Union of India
Represented by the Secretary to the
Government of India,
Ministry of Defence,
New Delhi.



2. The Engmeer in Chlef
ARHQ, DHQ S
Kashmir Bhawan

- New Delhi.

3.°  The Controller of Defence Accounts (Pay)
‘ Uday Vihar, Narengi ‘
Guwahati - 21.

4. The Garrison Enameer
- M.E.S. Shlllong

5.  The Garrison Engineer

Air Force -
Shillong. ' ... Respondents

(By Advocate: Sh. M.U. Ahmed, Addl. CGSC)

0.A.NO.305/2003:

Shri Rishikesh Paul

" Shri Jang Bahadur Gurung
Shri Liliram Sharma
Shri Bola Krishna Sharma
Shri Raj Narayan Rai
Shri Dhan Bahadur Pradhan

oo @0

(All working as Fitter General Mechanics in the office of Garrison

Engineer, Shillong)
: Applicants

(By Advocate: Sh. J.L. Sarkar and Sh. M.Chanda)

Versus

1 The Union of India
'Represented by the Secretary to the
Government of India,
Ministry of Defence,
New Delhi.

2. The Engineer in Chief
ARHQ, DHQ
Kashmir Bhawan
New Delhi.

3. The Controller of Defence Accounts (Pay)
Uday Vihar, Narengi '
Guwahati -21.



4. The Garrison Engineer
Shillong

5. The Commander Works Engineer
Spread Eagle Falls
Shillong-11. Respondents
(By Advocate: Sh. M.U. Ahmed, Addl. CGSC)
ORDER
By Mr. Justice V.S.Aggarwal:

The.following question has been referred to this Full Bench for

consideration:

“ - as to Whether__ the Pump House
Operator now redesignated as FGM are or are
not entitled to Night Duty Allowance after the

~ redesignation, in’ the event. of performance of
nght Duty by them :

2. To appreciate the questlon in controversy, we refer to the basic
facts. For the sake of convenience, the same ‘are belng drawn from OA
303/2003 entitled Shri N:K. Chanda & Ors. v. Union of India

- 3. The apphcants were appomted as Pump House Operators in

the Mlhtary Engineering Servxce and were granted nght Duty Allowance

for such hours as they individually worked durmg the night at the rateof

10 paise per house hour. As such, each-Pumpj House Operator.used to |

get about Rs.100/- per month by way of Night Duty ‘Allowance. The

Pump House Operators were subSequen‘tly | re-designated as Fitter
General Mechanic w.e.f. ‘0‘6.07.1994. However, the applicants contend
that their nature of duties, responsibilities and grade remained the same.

4. Some of the applicants were working aS Fitter General Mechanic

under A.G.E. E/M Section, Shill_ong and sorne under G.E. Air Force,

Shillong. | /&W

~
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5. Subsequent upon the re—désignation in the year 1994, the NDA
was admissible only to those categor_ies which weré enlisted in the
Government order issued by the Ministry of Defénce. The FGMs not
being in the list, the Army Headquarter, Eastern CommvanldAtook up the
matter with the Ministry of Defence so that the FGM might be included
in the Iist of the Government order for ¢n1istmént of NDA.

6 Thereafter, the Controller of Defence Accouﬁts vide his
communication-of 17.02.2000 communicated that it had been decided
that the FGMs being not inéluded in thé notified lvis‘t of categories under
the Government' order, are not entitled to draw Night Duty Allowanée

with effect from the date of their re—deéignation. T_he letter reads:

“In consistence with the provision of HQ
office, New Delhi letter No0.AT/2366-NDA-VIII
dated 16-7-99 circulated vide Part I S.0.No.227
dated 14-9-99, the category of Pump House
Operator and Engine Driver Statice of MES
redesignated as Fitter General Mechanic (FGM)
with effect from 6-7-94 are not entitled to draw
Night Duty Allowance, as the category of FGM
has not been included in the Govt. orders issued
from time to time entitling them Night Duty
Allowance (NDA). ‘ _

Of late it has come to our notice that one
of our sub offices is admitting the Night Duty
Allowance claim in respect of the category of
FGM, which is in contravention of the provisions
contained in CGDA’s New Delhi clarificatory
order mentioned in para 1 above.

In view of above you are advised to review
with . reference to records held by you that
whether NDA has been paid to FGM and if so,
initiate action to regularize the overpayment soO
made ofi in your audit area in consultation with
GE and further payment of Night Duty
Allowance (NDA) to FGM may please be stopped
immediately.

g —<
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A confirmation ito the effect that NDA is
not being paid to FGM may please be sent to this
office by all AAOs GEs/AAO AGE(l)s.

G.0. has seen.

Sd/-

(S. Prasad)
Sr. Accounts Officer”

A\

7.:Applicants contend that their Night Duty Allowance had been

stopped. Some of the other- co-workers filed OA No.218/2000. They

. challenged the legality of the order of 17.2.2000. This Tribunal had

directed that appropriate decision in this regardv should be taken. In

pursuance of the decision of the Guwahati Bench of this Tribunal in OA

N0.218/2000, the order dated 18.8.2003 hadibeen passed rejecting the

claim of the applicants, recordgng:

“4. The MOD has since taken the following
decision in the matter:-

As per MOD letter No.6 (1)/94/D/(W-II) dated
06 Jul 1994 the following 8 categories - of

employees of MES were re-designated as Fitter

General Mechanic (FGM) in compliance. with
CAT, Bombay judgment in OA No.704/90 with a
view to entitling these categories for promotion
to highly skilled grades:- \ '

a) Pump House Operator

b) Driver Engineer Static
C) Mechanic Petrol & Diesel Engine

d) Driver Mobile Plant

e) Operator Earth Moving Machinery

fy - Operator Pneumatic Tools

g)  Boiler Attendant | |

h) Lift Mechanic (Existing Incumbents Only

As a result of these orders, there are no

“category of officials designated as PHO and DES

as besides these two six other categories were
also merged in the category of FGM. It is also
stated that FGM officials are brought on shift
duties their prescribed duty per day being 8

19 Mo /6



/z_\'

both the above said orders co#z‘ltending'that they had been re-designated
as FGMs from Pump Héuse Oééfétbfé but they are still performing the
same duties and respons'ibilities and ‘af;'rtending to night duty as they were
doing earlier. Their duti}es. and respdh.éibilities remained unchanged and,
tﬁerefore, they canndt be dehied thé“.Ni'ght Duty Allowance, which they

have been drawing earlier. It could not be withdrawn simply on the

_6-

hours. In case of their being detained for longer
period they are entitled to compensatory off etc

~as per rules and Govt. orders. Having been

integrated in combined category of officials
called FGM, grant of NDA to these officials who
held the posts of PHO & DES earlier, would not
be proper and would be discriminatory to the
FGM officials who earlier held posts other than
PHO/DES. Further, the Supreme Court in their
judgement dated " 1 Aug 1997 in SLP (Civil)
No.25134/96 has upheld the validity of a U.O.
dated 12 Oct 1995 issued by DOPT wherein the
following was stated on the question of
admissibility of NDA to Chowkidars:- '

“The Chowkidars/guards being such
a category whose normal duties
contain an element of night are,
therefore, not eligible for night duty
allowance”. T

(c ) Prima-facie, the above DOPT orders, whose
validity was upheld by the Hon’ble Supreme
Court also similarly apply to the applicants in
the case under consideration.

5. In view of above, interim payment of NDA
which you were continued to get as sanctioned
vide MOD letter dated 22 Apr 2002 and 11 Jun
2002 is hereby 'stopped wef 01 Jul 2003.7

8. By virtue of the pfeser;t appliication, the applicant's seek to assail

ground that they have been re-designated as FGMs.

filed for quashing of the clarification of 13.5.2003 and for grant of NDA.

9. Taking stock of the facts, the Original Applications had been

it —<



,q’-./

10. The applications have been contested.

11. Respondents plead that grant of Night Duty Allowances has
been discontinued by the Union of India as a matter of policy decisioh
which was communicated to the applicants.' The re-desigriation to FGMs
was done with a view to give them promotional avenues-on any plot form.

o , s
However, NDA has been withdrawn as a matter of Government policy.
Same had been done in pursuance of the decision of the Mumbai Bench
of this Tribunal.

12. We have heard the parties’ counsel and have séen the relevant
record. It is not in dispute that the. Mumbai Bench of this Tribunal in

OA 704/1990 had directed that with a view to entitle certain categories
for better pf()motional avenues, the matter should be re-considered. In
pursuance thereto, eight categories.of ‘employees of Military Engineering
Service were re-designated as FGMs which also included Pump House
Operators.

.13. Strong reliance on behalf of the applicants was placed on the
observations of this Tribunal in the case of Rishikesh Paulv. The Union
of Ihdia & Others, 0.A.N0.218/2000, decided on 25.10.2-000. The same
reads:

“5. From the facts alluded above, it

" emerges that the applicants were provided with
some extra allowance of 10 paise per- hour for
rendering night duty. Since they are discharging-
the same and similar nature of duty as FGM as
they were earlier as PHO, it is difficult to discern
the rationale behind the refusal of the allowance
for NDA for similar duty, the allowance was
provided against the services rendered. The
matter has already been referred to the Ministry

of Defence and it is expected that the Ministry of
Defence would take up an appropriate decision
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as per law for providing the - Night Duty
Allowance for rendering such duty as was done
earlier.

6. After considering all the aspects of the
matter the respondents are directed to take an
carly decision in the matter, preferably within
three months from today.  Till completion of
such exercise the respondents are directed not
to give effect to the circular dated 17.2.2000
iissued by the Senior Accounts Officer so far the
present applicants are concerned.” ’

14. These findings cl'eavfly show that they are not final findings

arrived at by the Tribunal. }?eading of the order itself shows that this

could not be an adjudica.ti@n of the rights but mere observation.
VConsequently, it cannot be taken to be a decision that has been arrived

at because otherwise a direction would have been issued.

15. The learned counsel fovr the respondents, at the outset, took up
the preliminary objection which fact even was noticed bly the Chandigarh
Bench of this Tribunal vthat grant Qf Night Duty Allowance is a-'policy
decision. It cannot confer a right oﬁ the applicants. Resultantly, the
petition by itself must be heid,_ fo be not maintainable. o

16. In this connection, we refer with advantage to some of the

dccisidns of the Supreme Court in the case of UNION OF INDIA AND

" OTHERS v. TEJRAM  PARASHRAMJI BOMBHATE AND OTHERS,

(1991) 3 SCC .11. In thé cited case, the respondents were Teachers of
unapproved. school. Théir regularizétion ‘involved grant of Governfnent
sanction to the School. The said School was being run by the officers of
Ordnance Factory. and no sanction had been accorded to the secondary
school by the Government. The teachers were paid honorarium out of

fees paid by the children and other donators. It was held that they were
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not entitled to the ‘regrular»ivzation »at_.:par,-.'with Goéernment teachers

because the Court would not ce;mp'e-ll‘the Government to change i'ts policy
and accord ‘sanction to the School, which invoIves 'finaneiél burden on
the Government. In this process, the Suprer.r.levCOQrt held that in policy
matters, the ‘Tribﬁnal/ Ceurt will not interfere. . |

17. Similar finding héd been recorded by the Supreme Court in the

case of INDIAN RAILWAY SERVICE OF MECHANICAL ENGINEERS

ASSOCIATION AND OTHERS..V. INDIAN RAILWAY TRAFFIC SERVICE

ASSOCIATION AND ANR JT 1993 (3) SC 474 The Supreme Court

again reiterated that in matters of pohcy, the Trlbunal/ Court w111 not
interfere prov1ded the authOrltIes do not transgress their constitutional

limits or statutory powers. The findings of the Supreme _'Court are:

“18. In the light of this background, when
we examine the order of Tribunal, we find it had
erred in interfering with a scheme. It is well-
"settled in law that the Government has got a
right to notify the scheme. It has equally a right-
to issue amendments. Therefore, it could amend
the scheme including the provisions relating to
the predominant factor from 6 to 37. 5%. This is
a matter of policy. This Court had taken the
view in Union of-India v. Tejram Parashramyi
Bombhate [(1991-(3}-SCC 11] that no court or
tribunal could conipel the: Government to change
its policy involving expenditure. Again in Asif
Hameed v.  State of Jammu and Kashmir [AIR
1989 SC 1899], in paragraph 19, page 1906 this
Court observed thus:

“When a State action is
challenged, .the function of the
Court is to examine the action in-
accordance with law and to
determine whether the legislature or
the executive has acted within the
powers and . -functions -assigned
under the constitution and if not,
the court must strike down the

Ao~
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action. While doing so the court
must remain within its self-imposed
limits. The court sits injudgment
on the action of a coordinate branch
of the Government. While exercising
power of judicial review of
administrative action, the court to
direct or advise the executive in
matters of policy ¢r-to sermonize
qua any matter which under the
constitution lies within the sphere of
legislature or executive, provided
these authorities do not transgress
their  constitutional . limits  or
statutory powers.”” -

18, Once again, in the case of STATE FISHERY OFFICERS’

ASSOCIATION, W.B. AND ANOTEHR v. STATE 'OF _W.B. AND
ANOTHER, 1997 SCC (L&S) 1003, the facts were that the applicants
therein had approac};ed the respondents for revision of the service
conditions. ~ There was an agreemcnt; Government issued orders

granting all benefits ekcepﬁ monetary benefits from 1.4.1961 to 1.4.1981.

The appellant association claimed arrears on the plea that agreement

must be honoured. The Financé Department was not a party. Besides
that the decision had not been tranl's{.la‘ted into any fqrmal Government
order. The Supreme Courf held that it was a policy decision. ,Thé plea of
arbitrariness could not bg: accepted and since the matter fell within the
realm of exe_cutiv’e policy)decisiori, the petition was dismissed. We find
that the positién herein is identical.

19. More recently, in the case of FEDERATION OF RAILWAY

OFFICERS ASSOCIATION AND OTHERS v. UNION OF INDIA, (2003) 4

3CC 289, the Supreme Court reiterated that judicial review in such like

matters is limited. It held:

b —€
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“12." In ‘examining a question of this
nature where a policy is evolved by the
Government judicial review thereof is limited.
When policy according to which or the purpose
for which discretion is to be exercised is clearly
expressed in the statute, it cannot be said to be
an unrestricted discretion. On matters affecting
policy and requiring technical expertise the
court would leave the matter for decision of
those who are qualified to address the issues.
Unless the policy or action is inconsistent with
the Constitution and the laws or arbitrary or
irrational, or abuse of power, the court will not
interfere with such matters.”

20. More close to the facts of the present case are few other

decisions. In the case of SHIBA KUMAR DUTTA AND OTHERS v. UNION

' OF INDIA AND OTHERS, (1997) 3 SCC 545, the Government had

decided to abolish two different categories, i.e., Fitpers .(T&.G)v and Jig
Borers and in their place, they created a new category of Fitters only.
The petitioners before the Supreme Court v?ere Fitters J(T&G). They
complained that earlier they were erijoying higher pay scale than the
Fitters and now they had been brought down to the category of Fitters.
The matter had been examined by the Third Central Pay Commission.
The Exp‘ert‘Classification Committee and An‘omalies Removal Committee
also looked into it and made a distinction. The Government
subsequently took a decision to fuse different categories into one. The

Supreme Court held that nomenclature and fitment is one of executive

“policy of the Government. Unless the action is arbitrary or there is

invidious discrimination between the persons similarly situated, doing
same type of work, it would be difficult for the Courts to go into that

arena. The findings are:
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«3 ... Unless the action is arbitrary or
there is invidious discrimination between
persons similarly situated, doing same type of
work, as is pointed out, it would be difficult for
the courts to g0 into the question of equation of
posts or fitment into a particular scale of pay.

21. No different was the view taken in the case of STATE OF

ANDHRA PRADESH v. V.C. SUBBARAYUDU & ORS., JT 1998 (1) SC
198. In that case, options had been given to absorb in the State service
as per Government thce Memorandum of 20th November, 1979. State
Governments desired to take over cadre of Divisional Accountants only

The question for eon31derat10n was as. to if it amounts to d1scr1m1nat10n

~or not. The Supreme Court once again rerterated that it ' was a policy

measure and the Court wxll not give direction in policy matters.

29 Similarly, in the case of NATIONAL BUILDINGS

CONSTRUCTION. CORPORTION v. S. RAGHUNATHAN AND OTHERS,

1998 SCC (L&S) 1770, the National Building Construction Corporation
had taken a policy deeision on . account of certain situations and
_conditions prevailing that foreign allowance would be payable only on the

original basic salary of the respondents and not on the salary as revised

on account of recommendations of the Fourth Central Pay Commission.

In such a situation, the policy decision was to have an effect of displacing
the doctrine of legitimate expectation. It was based on objective
assessment of the prevailing 31tuat1on The Supreme Court heldAwhen ,
there was no arbitrariness, ScoOp€ of interference was limited. The

e —<

findings read:



- j1 - N\

«36. NBCC had taken a policy decision on
account of strange situations and conditions
prevailing in Iraq where the respondents were
deputed on foreign projects assigned to NBCC,
that foreign allowance would be payable only on
the original basic salary of the respondents and
not on the salary as revised on account of the
recommendations ~ of  the  Fourth  Pay
Commission. In such a situation, the policy
decision shall have the effect of displacing the
doctrine of “legitimate expectation”, particularly
as the decision was based on- objective
assessment of the prevailing circumstances

_including the financial stringency in which Iraq
came to be placed. There is, therefore, no
element of arbitrariness in that decision.”

23. No difference is the position herein. The erstwhiie Pump House
Operators were re-designated as Fitter General Mechanics. There was a
policSI decision. In their néw post, the Night Duty Ailowancé, which
earlier was given to them did not come to theif benefit. Since it was a
policy decision which was applicable to all, we find that there Was no
hostile discrimination to prompt the applicants and resultantly, we find
that there is little scope for interference on this count.

24."1‘here; are other factors, which prompt us to come to the same
conclusion. It was as a result of the decision of the Bombay Bench of
this Tribunal that eight categories of employees of MES were re-
designéted as Fitter Geﬁeral .Mechar-lics with a view to entitling them to
the categories of promotion to highly skilled grades. The eight categories
were:

a) Pump House Operator

b) Driver Engineer Static ‘

c) Mechanic Petrol & Diesel Engine
d) Driver Mobile Plant

e) Operator Earth Moving Machinery

f) Operator Pneumatic Tools
g) Boiler Attendant

7o N P
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h) Lift Mechanic (Existing Incumbents Only)’

£

25. The Pump House Operators were one of them. They gotb

add‘itional benefit, i.e., right o being considered for further promotions.
The NDA, which waé being giv;:n to them, therefdre, .was not given to the
said persons, keeping in view fhe decision taken. It would be inherently
illogical to hold thét the dee'ision is discriminatory.

26. It has to be - remembered that all employees, whese normal
duties contained the element of night eluty, would not be entitled to the
Night Duty Allowance. Identical was the position in case of the present

applicants.

27. The Fourth Central Pay Commission had also gone into this

question. Its recommendations are:

«111. Overtime Allowance

76.9 After the Second Pay Commission’s
recommendations,. overtime allowance was
sanctioned to many " categories  of central
government employees. The Third Pay
Commission recommended withdrawl of the -
allowance. They recommended compensatory off
to those categories of employees who were
required to work outside office hours; and for
overtime work during periods of unusual activity
like budget preparation and for parliamentary
work, they suggested grant of honorarium. It
appears that these recommendations have not
been fully implemented by government. '

26.10. We have examined the question of
payment of overtime allowance to the employees
who are required to work outside the office
hours. - We have noticed with concern the
implications and effect - of the system on the
work in government offices, discipline, and its
cost to the exchequer. " The system tends to
generate inefficiency and creates an unhealthy

/A A P
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atmosphere in offices. We 'have been informed
that in most of the State governments where the
conditions of work are not materially different,
there is no regular system of payment of

overtime allowance except in undertakings
where provisions of Factories Act are applicable. -

26.11. We have examined the working of
the system, with particular reference to the

developments that have taken place after the -
report of the Third Pay Commission and the

arrangements made by state governments to

meet similar requirements of work. . We have -

come to the conclusion that the present system
“of payment of overtime in government offices is
not satisfactory and is not conducive to
efficiency in administration. We therefore

recommend its discontinuance. Instead we -

suggest that wherever. overtime allowance
expenditure is being incurred due to inadequacy
of staff, it should be made up expeditiously.
Government should provide the necessary staff
consistent with the requirement of work.. For
operative offices, the compensation should be in

the form of off days rather than by way of cash

benefits. 'Honorarium should be considered only -

for compensating the overstayal during periods
of unusual activity er due to unforeseen
circumstances. Government may also consider
granting out of pocket expenses a_nd transport
charges for personal staff and drivers of staff car
of Ministers and senior officers at suitable rates
including a consolidated special allowance
wherever necessary.

26.12. In the view we have taken on the

general question of payment of overtime
allowance to the non-industrial ‘employees of
government, we are of the opinion that no useful
purpose will be served by further deliberating on
‘the Awards given by the Board of Arbitration. in
CA Reference No.3 of 1980 and No.6 of 1981
which have been referred to us by government.

26.13. Govcrhment emp'loyées_velig’ible for

‘grant of overtime allowance are given “night'»dilty

allowance”, or weightage for hours of work.

performed during night. 1t has not been possible
for government to introduce a uniform system of
weightage for ‘night duty’ because the
requirements .of each’ organisation are different.

noh ' _~
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Suggestions have been received:for prescribing
uniform standards for ‘night weightage’ and
‘night duty’ hours. Government may consider
the advisability of having the entire matter
examined as it has various aspects and
implications. In the meantime government mayl
refix the rates of “night duty’ allowances.”

28. Therefore, the Pay Commission had recommended to the

Government that it should examine the entire matter and re-fix the NDA.

But it has never been recommended that anybody who is performingAthe

night duty, be awarded the NDA. Therefore, the applicants’ reliance on

‘the said Pay Commission’s report is of little consequence.

29. In fact, it was‘rightly pointed that there were eight categories,
which were taken into the category of FGM. Two of them seek NDA. If
night duty allowance was given to these two and not to others, in that
event, it would amount to hostile ‘discrimination qua others. We,
therefore, sum up'that as a result of the decision of the Bombay Benéh of

this Tribunal, certain categories, which we have reproduced above, were

~ re-designated as FGMs. They became entitled to certain promotional

avenues which were earlier not being given. They came in the' category
for being considered to highiy skilled grades. Therefore, it cannot be
termed that the NDA which was earlier being given and now being
denied, would amount to discrimination. In this regard, with respect to |
the earlier decision, we find no ground to interfere. We approve the
décision of the Chandigarh Bench of this Tribunal.
30. We answer the reference as under:
In the facts of the present case, the Pump
House Operators, after their re-designation as
Fitter General Mechanics, are not entitled to

Night - Duty Allowance in the event of
performance of night duty by them.
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31. Since this Tribunal has examined the matter, we find no

reason to remit the matter back for re-hearing as that would be an idle

formality.

32. No other arguments have been raised.

| : 33. For these reasons, we find that the Original Applications being

without merit must fail and are dismissed.

SO/ CH AIRMAN
‘ | | Sd/ VICE CHAIRMAN

5d/ MEMBER ()
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GUWAHATI-BENCH: GEWAHATI
0. A. NO. 5 o 3 /2003
‘ Sri N.K.Chanda & Others.
‘ : ... Applicants -
-Versus-
Union of India & Others
... Respondents
Lists of dates and synopsis of the case
Daite . | Svynopsis of particulars in the application
05

+07.1994-Applicants were redesignated as Fitter General
i Mechanic (FGM) from Pump House Operators. Their

duties and responsibilities remained unchanged

and they continued to get Nighg_guty allowances

e e

{(NDA) even after being redesignated as thy ﬁéd\

been getting sarlier as PHO.

|
I - .
| Governmsnt subseguently i1ssued orders
y
|
b rotifying the list of categories of personnels
g

entitled to get NDA in which the category of FGM
Was not included.

14.07.1999-Engineer-in-chief, Eastern Command wrote letter
| No. A/20050/NDA/ELIC (3) dated 14.07.199% to Army
Headauarter and Ministry of Defence recommending

for the continuation of NDA to the FGMs.

|

| CAnnexure-1)
17;102.2000":Dﬂtr‘0118r‘ Df D@f@r\c@ Qccountg (CDQ:’ is,g,u@d
i

ietter NoO.Pay/024/IV/PC/B6~VII dated 17.02.2000
directing to stop payment of NDA to the FGMs and

further to recover the amount of ND& paid to the



FGM since 6.7.94 since they are not entitled for
the same conseauent UpPoON their being
radasignéted as FGM w.e.T.6.7.94.

As  such payment of NDA to the aéplicants
under sl.no.l to 14 were stopped with effect
from 01.01.99 and that of applicants under
51.n0.15 to 20 w.e.f.01.06.2000 and recovery

also started thersafter. {(Annexure-11)

25:10.2000-The CAT, Guwahati passed its Judgment and order

in 0.A.N0.218/2000 filed by some other co-
workers of the applicants under the similar
facts and circumstances directing the
respondents  to  consider the case of those
applicants as per law within three months and
staved the operation of CDA’s order dated
17.02.2000 till such  time thelir cases are
considered. Thereafter the payments of NDA to
those applicants were restored. ‘

The present applicants also approached the
respondents for payment of NDA in the light of

the aforesaid judament but denied.(Annexurs-I1I11)

15.03.2003-Lawver’s notice was served urging upon the

respondents to pay NDA to the present applicants
in the. light of order dated 25.10.2000 1in

O0.AND.218/2000.

13.05.2003-Respondents  replied communicating  that the

applicants are not entitled to NDA after being
redesignated as FGM on the plea that night duty
is an element of their normal duty and rejected

the application of the applicants. (Annexure=-y)

NN
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PRAYERS

Relifs sought for:

Under the facts and circumstances of the case
stated above, the applicants most humbly and
raspectfully pray that the Hon’ble Tribunal be pleased

to grant the following reliefs: -

That the impugned letter No. 1000/Cat.Case/Gen/302/E1C
{legal) dated 13.05.2003 issued by the respondents be

declared as void-ab-initio.

That the Hon’ble Tribunal be pleased to declare that
the applicants even after being redesignated as Fitter
General Mechanic personnel are entitled to Night Duty

Aallowance (MDA .

That the respondents be directed to restore the payment
of NDA to the applicants w.e.f the date of its
discontinuation and repay the amount recovered from the

applicant as overpaymaent of NDA immediately.
Costs of the application.

Any  other relief(s) to which the applicants are
@antitled as the Horn'ble Tribunal may deem fit and

propear.,

PrTTT T



f IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
|
i GUWAHATI BENCH
& .
[ . . . . . .
; {An Application under Section 19 of the Administrative Tribunals Act, 1985)
1 Title of the case: 0. A. No @O g /2003
|
? Sri N.K.Chand. and Others aeplicants
~Yersus -
ﬁ Union of India & Others: Respondents.
W INDEX .
I
BL. No ANNEXU e Particulars Paga NoO.
ﬁ o1, o Application 1-15
02, e verification 16
Q3 I Copy of the letter dated 17
14.07.1999
| 04 11 Copy of the letter dated 18
| 17.02.2000 S
.05 111 Copy of the Judafent and 19-21
I
tg— order dated 25.10.2000
.06 TV Copy of the speaking Order [22-25
@ dated 18.08.2003
?@ Q7. Y Copy of Impugned letter 26f31
| dated 13.05.2003

Lﬁ:st@ 29,12 .03

Filed by

\{u. ‘}F‘FJ(M”’Z/“ ,

;?:dvocate



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI

(An Application under Section 19 of the Administrative

Tribunals Act, 1985)

0. A. No. 3 O (b /2003

: EETVVEEN'

1. Shri N.K.Chanda

@, Shri N.C.Paul.

3 Shri P.B.Diengdoh.

4, Shri Rajendra Paswan.
5. Shri Muktar Singh.

6. Shri Bindeswar Singh.
7. Shri Nagendra Jha.

5, Shri Dambar Bahadur.

“. Shri B.C.Debnath.

10. Shri Rupayan Chakraborty.

11. Shri Debraj Pathaniva.

12. Shri Jaharlal Kuri.

13. 8hri Sambhu Prasad Chaurasia.
4. Shri C.W.Lama.

15. Shri Manik Chandra Dutta.

16, Shri Misri Lal Rajak.

17. Shri Prabhu Nath Mishra.

18. Shri Mem Bahadur Thapsa.

19. Shri Bansi Dhar Kumar.

20. Shri Mahamad Eycin.,

{all  are working as Fitter General Mechanic under
“ssistant Garrison Engineer,E/M Section, Shillong and
Farrison Engineer, Air Force,Shillong)

.. -Applicants

N R Moo k. dhdmdy
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F ~AND-
| 1. The Union of India,
:% Represented by the Secretary to the
? sovernment of India,Ministry of Defence,
New Delhi.
2. The Engineer in Chief
| ARRA, DHE
; Kashmir Bhawan
H © New Delhi.
| fﬁ,Th@ controller of Defence Accounts (pay)
ﬁ " ~uday Vihar, Narengi
f &uwaha&i*2l
H id,The Garrison Engineer.
f M.E.S, Shillong
; 5L The Garrison Englneer.
% Air Force.
| Shillong.
--..Respondents.
|
|DETAILS OF THE APPLICATION

ﬁlf particulars of order{s) against which this application

|
1 .
is made.

5 | Nikerwclie ik, o,



This application 1is made against the sudden
discontinuation of the Night Duty allowance (NDA) to
the applicants and recovery thereof in an arbitrary
manner without any prior notice or without providing
any reasonable opportunity to the applicants of being
heard of and against the impugned letter no .
1000/Cat.case/Gen/302/E1C  (legal) dated. 13.05.2003

rejecting the application of the applicants for NDA.
Jurisdiction of the Tribunal.

The applicants declare that the subject matter of the
application 1s well within the Jjurisdiction of this

Hon'ble Tribunal.

{mitati
The applicants further declare that this application is
Filed within the limitation prescribed under section-21

of the administrative Tribunals Act, 1985.

Facts of the Case.

That the applicants state that they are citizens of
India and as such all of them are entitled to &ll the
rights, protections and privileges as guaranteed under
the Constitution of India. The applicants further beg
to state that their grievances are common and the
ralief sought for are also common and as such they

crave for permission to move this application Jointly

under rule 4(5)(a) of Central administrative Tribunals

fProcedures Rules 1987. .

hiRemdina 1p elronde
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That the applicants were initially appointed as Pump \

House Operators (for short PHO) sarying in the Military

Engineering Service (for short MES) and were granted

Night Duty Allowance (for short NDA) for such hours as

they iﬂ&ividually worked during the night @ 10 paise

N Y
per house hour. As such sach PHO used to get about R&w)

<y
100/~ pm by way of NDA.

That the PHO’s were subseguently redesignated as Fitter

General Mechanic (forshort, FGM) w.e.f.06.07.1994.

However, their nature of duty, responsibilities and

e B e e

grade remaining sams aven after redesignatian, they
continued to get the Night Duty allowance (NDA)
pertaining to the hours of night duty performed by each
individual F.G.M.

The applicants under S1. No. 1 to 14 are working

- as FGM under A.G.E, E/M Section, Shillong while those

under S1. No 15 to 20 are working as FGM under G.E, Air “””‘
force, Shillong.
[

—

That conseguent upon the redesignation in the vear 1994\\

the NDA was admissible only to those categoriss which
N /
were enlisted in the Government order issued by the

Ministry of Defence.The FGM not being in the list, the

[ .
army Head Quarter, Eastern Command took up the matter

with the Ministry of Defence so that the FGM might be

ap——
included ih the list of the Government order for the

Ymma

sntitlement of NDA which is evident from the letter Mo.\}

’m"p\ﬂx.u&w\- K ehamda



A/20050/NDA/EIC (3) Dtd.14.07:1999 of the Engineer-in-
chief addressed Lo the army Headguarter.
{Copy of the letter dated. 14.07.1999 is annexed

hereto as Annexure-I17.

That thereafter the controller of Defence Accounts
{CDAY _ vide his lettar NO . Pay/024/IV/PC/86-VII
Dtd.17.02.2000 communicated that 1t had decided that

the FGM being not included in the notified list of

—

categories under the Govi. order, are not @nﬁitlad to
M -

draw Night Duty allowance w.e.f the date of their

redesignation i.e &.7.94 and further directed to stop

the payment of NDA to the FGM’s immediately and to

reqularize the overpayment already made by way of N
since 6.7.94

(Copy of letter dated 17.2.2000 is annexed hereto
a8 ANNexure- II)K\//////

That acting on the communication of the CDA aforesaid,
the recovery of NDA from the salary of the abpliaantﬁ
on monthly basis was started and further payment of NDA
to the FGM s were stopped forthwith. The payment of NDA

was stopped w.e.f 01.01.1999 in respect of the FGM s

working under the G.E, Shillong and w.e.f. June, 2000
in respect of FGM s working under G.E, Air Force,

Shillong.

" That it 1is relevant to state that the applicants

continued to qet the NDA even after July, 1994 i.e.

M rao~oc ki rmondly



after their redesignation and their bills wegre passed
by the CDA every month over the vears., But all on a
sudden, the payment of NDA to the applicants were
stopped without any prior notice or without providing
any opportunity of being heard to the applicants. Such
action of the reapond@nt@ are most arbitrary, malafide,
unjust, illegal and unfair and in utter violation of

the Principles of natural justics.

That having failed to get Justice, some of the other

co-workers of these applicants filed one D.A, No 218 of
— T —

,Qoob before the Hon’ble central administrative tribunal

(CAT), Guwahati Bench (Shri Rishikesh Paul and others -
T

¥s- U.0.I and others) challenging the legality of the
COA’s order dated 17.02.2000.The Hon’ble CAT vide its
Judgment and order Dated 25.10.2000 in 0.4 No 218 of
2000 was pleased to dispose of the 0.4 with the
following observations/directions: -

B, semewse—eee Since they are discharging the
same and similar naturs of duty as FGM as they
were earlier as PHO, it is difficult to discern
the rationale behind the refusal of the allowance
for NDA for similar duty. Tﬁa allowance was
provided against the services rendered. The matter
has already been referred to the Ministry of
Pefence and it is expected that the Ministry of
Defence would take up an appropriate decision as

par law for providing the NDA for rendaring such

duty a8 was done edrlier.

Nﬁuuvud&”“alﬁk g#hﬁkvﬁgigg




s.After considering all the aspects of the matter
the respondents are directed to take an early
decision in the matter, prefsrably within three
months from today. Till completion of such
exercise the respondents are directed not to give
effect to the circular dated 17.02.2000 issued by
the senior Accounts Officer so far the present

applicants are concerned.’’

It is clearly svident from the above quoted order
that the FGM s who were applicants in 0.A. Mo. 218 of
2000 are entitled to get the NDA and on the same

analogy the present applicants are also entitled for

the same. u,/””ﬂ”d

{Copy of the Judgment and Order dated 25.10.2000

is annexed hereto as Annexure-III.)

That subseguently, the respondents, making a reference
to the CAT’s Judgment dated 25.10.2000 in 0.A No 218 of
2000 issued one speaking order bearing no 1151/CAT/0A-
218/2000/126/E1A dated 18.08.2003 in respect of those
applicants of 0.A.No. 218 of 2000 and stopped payment
of NDA to those applicants w.e.f 01.07.2003 with the
contentions that-

(a) Those applicants who were PHO s earlier and
ware oclubbed together with some other seven
categories and all were redesignated as FGM,
in such case paying NDA to those applicants

slone would be discriminatory to others who

i C\W\(/@a\c\ 141_ BL‘QMOL&(
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ware clubbed together undesr the new
designation of FGM.Haence they are‘ not
included iﬁv the newly notified list of
persons who are entitled to NDA, and
{b) The FGM s are brought on shift duties, their
prescribed duty per day being 8 hours which
included night duty also and as such no
ﬁpaciél allowance in the name of NDA 1is
carmissible for them in respect of their
night duties. For this, the respondents
relied on Supreme Court’s Judgment dated
01.08.1997 1in 8LP (civil) No 25134/96 which
held that
“The chowkiders/guards being such a
category whose nominal duties contain an
element of night are, therefore, not
@ligible for night duty allowance. ™’
{Copy of speaking order dated 18.08.2003 is

annexad hereto as Annexure-1V).

That the applicants of the instant application being
similarly situated as those who were the applicants in
O.A.N0.218/2000, approached the respondents time and
sgain praving for consideration of their case in the
light of the directions passed by the Hon’ble Tribunal
on 25.10.2000 in 0.A.N0.218/2000 for grant of NDA but
simply met with denial. Eventually Lawyer’'s notices
waere served upon the Respondent No.4 and 5  on

15.03.2003 and 30.05.2003 respectively urging for

N%q@mM KR_ W"‘“ﬂ“
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payment of NDA to these applicants in the light of
Judgment dated 25.10.2000 in 0.A.N0.218/2000 but with

"o result.

That avaﬁtually,' the respondents in reply to the

Lawyer’s Notices aforesaid, communicated vide their

impugned letter No. lOOO/Cat case/Gen/302/E1C- (legal)
dated 13.05.2003 that there is no Jurisdiction for
grant of NDA to the applicants since redesignated as

FGM  as  per MOD  letter No.691794/D (W-II) dated

06.07.1994  and- rejected the applications of the

applicants. Needless to say that the rejections by the .

reaspondents were based on the same pleas as stated in

para 4.9(a) and (b) above.

(Copy of the impugned letter dated 13.05.2003 is

annexed hereto as Annexure-V.)

That the applicants most humbly begs to state that they

have been r&d@signét@d as Fitter G@nehal Mechanic (FGM)

——

from Pump House Operator but they are still performing

the same duties and responsibilities and attending to

v——

Night duties as they were doing earlier as PHOs. as
) \

such  their duties and responsibilities remalning

unchanged, they cannot be denied- NDA, which they had
been drawing earlier, simply on the plea that they have

baen redesignated as FGM. Therefore, exclusion of FGM

from the notified list of categories entitled for NDA ‘J

1

‘N‘ReMCLH—gU KR, dtqw\c&:
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heavy financial losses and

10

by adopting the technigue of redesignating them, as FGM
is an unfair labour practice. As such the contention of
the respondents as stated in Para 4.9 (a) above is not

sustainable in the eye of law.

That the applicants further beg to state that the
Judament dated 01.08.1997 of the Supreme Court in SLP
(Civil) No.25134/96 referred to by the respondents as
stated in para 4.9 (b) sbove is not applicable in the
instant case and is irrelevant siﬂca’the said Judgment
relates  to the category of Chowkidars and Guards
whereas the present applicants are Fitter Genaral
Machanics. iHaﬂca the aforesaid contentions of the
respondents resulting into stoppage of the payment of

NDA to the applicants  and recovery thersof are

1l arbitrary, malafide, unjust, illegal and unfair.

That the applicants beg to submit that dues to illegal

: stoppage of NDA, the applicants have been incurring

4

hardship and fiﬂdiﬁg' no

lother way, the applicants are approaching this Hon’ble

Tribunal for protection of their rightz and interssts

tand this is a fit case for the Hon'ble Tribunal to

interfere with and to direct the respondents to restore

Tthe payment of NDA to the applicants wl@_f the date of

ldiscontinuation of payment of NDA immediately and to

A5

irefund the amount of NDA recovered from thelr salary.

That this application 1is made bonafide and for the

lcause of justice.

gz eleo- KR Shude
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| For that, the applicants on their redesignation from

i the Pump House Opaerator (PHO) to Fitter General

I Mechanic (FGM) have been performing the same duties and

i » . - - - - -
;r@spon81b111t1@$ even after being redesignated as they
ware doing earlier, As such, denial of NDA to the

|spplicants on the simple plea that they have been

redesignated and exclusion of the category from the
il
b

1 - » - - - -
notified list for NDA is an unfair labour practice.

1For that, the aspplicants in their capacity as FGM are

lattending night duties as done earlier and as such they

1

are entitl&d to NDA for the services rendersed by them.

For that, the applicants had been drawing NDQ for years

——

ltogether even after belng redesignated as FGM since

they are entitled for that which were duly passed by

hepa and Audit, and sudden discontinuation of the same
! . .
i arbitrary, illegal., unjust, malafide and unfair.

For that, whereas the duties aﬁd responsibilities of

1the applicants were kept unchanged even after their

s

redesignation by the Government, the Controller of
:D@fENCQ Aaccounts does not have the authority to stop

ipaym@nt»of NDA being drawn by the applicants.
For that, the CDA by stopping NDA to the applicants
{”cted arbitrarily and that too without any prior notice

¢

br providing reasonable opportunity to the applicants

| Nigeon dhoven Wmﬁfc\



.10

12

of being heard of which is a violation of the
principles of natural Justice and not in accordance

with the procedure established by law.

For that, the Hon’ble CAT, Guwahati by its Jjudgment
dated 25.10.2000 in 0.A.N0.218/2000 in similar facts
and circumstances have observed that the applicants in
the said 0.A are entitled to get NDA and as such the

same principle is applicable in the instant case also.

For that the contentions made by the respondents in
support of their action is not sustainable in the eve
of law, and as such their impugned letter dated

13.05.2003 is liable to be set aside and guashed.

For that the continuation of NDA to the FGM category

was duly recommended by the Army Headguarter, Eastern

‘

Command to the Army Headquarter and the Ministry of

Defence.

For that the discontinuation of the payment of NDA to
tﬁe applicants and recovery there of, which they are
legitimately entitled to get., have caused great
Financial hardships to such ill paid emplovees, leading

to irreparable loss to them.

For that it is a continuous wrong committed by the

respondents leading to less paymaent to the aspplicants

“"Wﬁ«a KA @’P\;«-MCQG/
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and fresh cause of action arising every month when the

walary 1is paid to the applicantﬁ,

- -

et

That the applicants state that they have no other

alternative and other efficacious remedy than to file
this application. Their personal efforts, departmental
. e 4 o 2 e

recommendationd and even Lawyer’s notice served on the

reaspondents could not vield any results.

Court. ‘

The applicants further declare that they had not

praviously filed any application, Writ Petition or Suit
bafore any'COurt or any other authority or any other

Bench of the Tribunal regarding -the subject matter of

this application nor any such application, Writ

Petition or Suit is pending before any of them.

i fo) t :
. +
Under the facts and circumstances stated above, the

applicants humbly pray that, Your Lordships be pleased
to admit this application, call for the records of the

case and lssue notice to the respondents Lo show cause
as to why the relief(s) sought for in this application
shall not be granted and on perusal'of the records and

after hearing the parties on the cause Or Causes that

may be shown, be pleased to grant the following

relief(s):

N\‘&@m&«q kR, %mc&,
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That th@'imwugnad letter No. 1000/Cat.Case/Gen/3I02/ELC
(legal) dated 13.05n2003 issued by the respondents be

declared as vold-ab-initio.

That the Hon’ble Tribunal be pleased to declare that
the applicants even after being redesignated as Fitter

General Mechanic personnel are entitled to Night Duty

Allowance (NDA).
"-_-___—..-/

That the respondents be directed to restore the payment
of NDA& to the applicants w.e.f the date of its
discontinuation and repay the amount recovered from the

applicant as overpavment of NDA immediately.

Costs of th@‘applicatiOﬁ,

any other relief(s) to which the applicants are
@entitled as the Hon’ble Tribunal may deem fit and

propear.

Interim order praved for.
buring pendency of this application, the applicants

wray for the following relief: -~

That the Hon’ble Tribunal be pleased to direct the
respondents that the pendency of this application shall
ot be a bar for the respondents for considering the

case of the aspplicants for the purpose of NDA.

Niremdew wa e//ww&(?fc
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i)

ii)

iii)

iv)

12.
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This application is filed through Advocates.
particulars of the I1.P.0.
1. P. 0. Mo. . J1& 3&8FAE3
Date of Issue : 29.12.0%,
Issuaed from \ : GMP.O-éh%'
Payable at : Q"pb.gﬁyﬁdh”%'
List of enclosures.
as given in the index.
L]

N\R@N\(ﬁ.l«ug KR @Mo\w\d)ﬂ
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VERIFICATION

T, Shri Nirendra Kumar Chanda, aged about 55

éﬁir Force, Shillong do hereby verify on behalf of that the

f@ﬁat@mants made in Paragraph 1 to 4 and 6 to 12 are trus to

imy knowledge and those made in Paragraph 5 are true to my
|
tlagal advice and I have not suppressed any material fact.

4

And I sign this verification on this thqi?iﬁikaay of

Dacamber, 2003,

R ’ N‘\aemclm {7} ?J/“"w

emceme o sm
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AHQ l~in*C's letter No A/ZOOSO/NDA/E1P 3) dt 14 Jn1'99

" NDA TO PUMP HOUSE OPERATOR'AND . .. .. |
 DRIVER! ENGINE' STATIC IN'MES -’*NNEXUM'l SR.

A, A case regarding adessibility of Night Dnty~Allowance to

Pii0 'and DES consequent to redesignation as £G” was eferred to

Minis tzv of Nefence by CGOA New Felnl for clarification, Minis-
vee of Defence bag however clarified that the “igct Mty Allo-
wce 1s admissible only Lo those categories wtich are enlisted
to the Government order., A copy of Vin;atr} of Tefence ID

re 569/9G/n(wks) dated 3 Mar'99 in.which said clarification

Lo been communicated to this H(G is enclosed for your infor-
mation and necessary action, . o

2. -Since R Full caPegories is not eniisted in the govt order
for grant of NDt @ case has been take~ up by this H< with
vintstry' of Defenge to issue necessary Jovt order to grant of
o to those il who are employed as PHO & 'DES.

Sd/~ X X x

( KD Chettri )

SAO

S0 2 Engrs(pers)

for Engineer- in-Chief
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No..Paj/OZA/IV/PC/86~VII¢ :

.0fficevof..the: CDAYG uwnhntl“','
S Udayan*Viher, Nearangit=isieie
. Guwahati 7 171,

Dated: }zzoh/aooo v

ol Sub'— ’ raﬁt of nght Ddtj ullo:nncn to'-Pumb, House Onorator

~~nd ,nglnc Driver, static of MES who are PbiESl nntod
‘a8 nittur nger~l “echwnlc.

. . . ..
o o . .
. . NN ' ‘. , '
- - ‘e e, ", . — . Gt ’
. e . vl A . . . -
‘.- K . e . .‘.. . .;.'._, . e o . . . . (O *

"§*'?€r* S

[P .
L

In- consxstoncn Nltn t1e provxsmon of dQ o;flce, pr Delhi '}‘Jf
Ltcﬁcn No. AE/2366=MDA=YIIT dated -16=7=99 circulated vide:Part.I' o~
1.0, No. 227 dated 14-3-99, the cateygory of Punpmgouae Opcrater-and
‘::aume Driver Statice of .MES redcsijnated as Fitter. uenergl Mechanic -
:_.-M)~w1th ‘effect from.ﬁ.l:Qa aAre 0o °nu;tlea L0 drav Nltht DUtTY '

+ " ..1lpwance, 'ns the category of “FGil has not been iﬁaﬁﬁnd in the Govt.
. rlcgs leQQd from txme to time cntltllng th;m nght Duty Allowance
.14Ds ) .

v

’ --> . Coe AR

Of lauc lt n«s come’ o our motice that one of our bub offLCﬁs-

is admlvtlnv Jthe.Niszht Duty allowance claim in' respect of- the cat~ -
'ﬂory of FGM wnhich is in- cantraventicn of the niovisions contalnca
ln CGDA‘s New . D€lhl clarlfLC°+0r/ order montloncd in . ﬂara ! above, .-

, : In viﬂw or nbovu you are advigod to r*vxgw with rcreroncu to
rucvrdg heldivy, you that 'whother MDA has been peid’ to' FGU and ‘1L 50}
- initiate. -action to ‘recgularise the averpayment so. made’ of in’ your -
.audit area ‘in consultatiion with’ GE and further pavment of: Hi ht‘P
-Allovanco (NDA) to FGM may oleaso be ‘stopped 1mmod1ati}y o

LN CJnrlrmatlon £ the -effect that MDA is not’ bgln" p“id un
""FGM maj plc se b; acnt to this office by all‘“AOs CEs/nnd “uu\L;b.'

' -‘ N ‘. . !

. ' ,./':
" '.A'l . 4 L ! ’.l

s "7 M ’,"' "o
., ‘ -' KIA ¢

(4

7'jG:O,“has‘seen.

AR "‘l-/’ -
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A “.Ofiginal Application.No.ZlG of 2000

}f;, NShrL Rxah;kesh ‘Paul, 3@?‘3  :
2. shri' Jang Bahadur Gurung K
A3.. ShriiLilaram ‘Sharma -

;5.; Shri‘Raj-Narayan Rai “* '+ = oo

-IN THE CleRAL ADMINISTRATIVE TRIBUNAL
GUWAUATI BENCH |

"
|

t

e ~ e

'Date of dec;slon. ThlB the 25th day of October 2000

sshed e bola ‘Krishna' Sharma ‘

; Shri Dhan Bahadur- Pradhan .
*A11" the appllcants are-Fitter- General

., Mechanic -working in the esLabllshment

'oi Garrison Engineer, Shillong. KRy

.By Advocates ‘Mr M. Chanda, Ms N.D. Goswami

and Mr. GeN, Chakrabarty. l

Vie versus -

v f

,:1' iThe Union of India, represented by the-

, By Advocate ‘Mr B.S. Basumatary/ Addl C G. S £

Secretary to the Government of. -Indiay.
Mlnlstry of belince,

.New. Dbelhi. P ‘

‘The'" bngineer in Chief, S
ARHQ[ DHQ/ ' “‘ / v
nKashmlr Bhawan, New Delhi. ‘ :

Uday Vihar, Narangi,
N.Guwahatl.

4. The Garrlson Lngxnnerr ‘ o

*Shillong.

‘e o' 2 00

(v.C.)

The -issue -relates to admissibility.

)
redesignated as I

effect from 6.7.1994.

v

[

Vzce-Chalrman

i
|
i

|

....Appllcants

s

i
|
!

..,.Reabondbnts

of . N;ght- Duty

Allowance. (NDA for skort) to the Pump House Operators (PHO,
tor short) serving in  the “ilitary ,Engineeringi service.!

itter General Mechanic (FGM for short) with-

Wil 1ac -
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(Procrdure) Rules, 1987! '"“f"ﬂ“ffVi {
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1g as PHO and were

,ePrior to the meugned Qnder dated
Ty

the applzcanta were workh

for the work they performed d

ten pa;se per house hour.

applxcants,

00, Annexuro

hwarded NDA

urlng the nxght at the‘rate of
Such allowance, accerding to ‘the
came to around "Rs, lOO/-

per mane;on' The PHO wag
, redeslgnated w1th effect from 6.7. 19

94 as FGM.
and grade in

Service remained the i
i ! s
-continued to get the NDA calculat1

- dth

ng on the hoursfof night
individual bGM. \

Lor{redeaignation waa. made in 1

BiPIQ only Fo those categoriee which
Vl?

'U
waro ouliatod in ‘
Govornmont Order.

In the order there 1s no mentlon of FGM
the Army Headquarters,

.'5 . b
thelmatter w;thrtPe Ministry. of Defence injorder to;#nclude
ltheJFGM ln the Fietiof the Government Orderzfor the purpoae
ofiNhA ‘ 'dec I

‘ : R c Sy
No decisjon in the mutter waa Laken. 1

correapondence with Ethe Army Headquarters,

he'conoerned
authority mado

Eastern Command.' One . such communication 'is annexed As
Annexure' I to the application.;ABy hxs communication dated
17.2.2000 the Senior Accounts Officer

1ntormed the concerned
author;ty toi

stop the payment of NDA

and advzsed tol;n;tlate
. actlon to requlnrlm

c,rho ovntpaymwut. o i!
. . ' v
‘4.~ ' Written? 1

dlacharglng 81m11ar nature of dutles, having "also not
‘@pplicants apq attending

. . |
" disputegd that  the theiﬁ! night

dnfinsy-

- s

Ihave jo1ned-"3 P

'nce . the cause\m--~5‘

. i -

,The nature ‘of

. - ., ».‘. :i. I" ' ;,I “;:uv:
994, N!DA was made "19:;7 ]

!
i

|
A
|
b
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: The respondenta,'howeverhfsuQTittednthtythfagn}the” _ .ﬁﬁ
. , | S P B b \‘, ' ,II‘,
of dutles‘ remajned the Same ‘" the F?lew?re(ﬁnot fr
the ligt of “the Government Orderbfdr¢gTant;of by
AN T k- . B
8.Ca8e of the applicants were takcnﬁup }
) of‘-India, M;nistry “of . Defence ‘for .
N . . .; ] .
gardi?g.the admxssiblity offNDA to-the‘FGM.
. ) , . ) | \ t i '
.the tacry alluded abovg, ﬁiL amerges that the
' applicants wera’ provided with 9ome * extrq +allowance | i?Lt JO :
) | RN . )
e paiee per hour -Eor’irendering night duty, Since: tngx;ware
dlschdrglng the Same ang @imllar nature of duty as Témfés
Lhey Were earlier ug !PHO, B S ULLtzculL to d;scern tne
‘ | !
1 of the‘allowance for NDA' for codd
. was provzded ?gainst the serv;qes e
o CoibgT o .
g already been ,referred the ! j !
(N
. L
N
: P
\ b1
.
; |
i L
P
] .
TR ’ : il L . s Y [ i
'xjpreferably withln threeL months from today. Till , / ‘%' ;
) ‘»,‘.. e . i} ' : ' t
o compleLion,oﬂ.auch'exarciae~the}reapondentq u;p Qirecch‘noc ,j , ; :w
1 ! (IR Yot |r
"to, ‘glve offocL to O the Circular dated 17.2, 2000 issueq by tye i A f
B ' . P
, i ‘ o _ o
Senior Accounts Offlcer ;so far the present agglicancsx are’ f ,
; ‘ T - - ! - L . ‘
concerned. i B :;
: | . t '
'7.; e nne applxcatlon is according;y'dispoqed of. No ordc;
] ’ P
as to costs. o li
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.- T T el el L,{ ————,
, sSo/ VICECHALR gy ]
! | | ' 1 f
Ly
|1 Ly
;
1 P
> i i
L i
o b I
: o ’ i



/

: —~ 99— 3 o R

. ' ' " ’)’VV\L’)U/\/L(“M :
o AT
/“‘ . .
Tele : 5045 . / - Commander Works Engincers
/ ‘ - Spread Bagle Falls

Shilong-11

11SycaTioA-2182000/ (L6 /E1A 2 Aug2003
MES/229119 Shri Rishikesh Paul i

(Threugh GE Shilleng)

SPEAKING ORDER |
> )

DISCONTINUATION OF INTERIM PAYMENT OF NIGHT DUTY
ALLOWANCE (NDA) OA NO 218/2000 FILED BY SHRI RISHIKESH
& 5§ OTHERS IN CAT GUWAHATI -

Dcar Sir,

1. Ref the following judgmcnt delivercd by cat Ghy on the question if admissibility of NDA to
FGM category MES:- : S

Si No , OA No - Tiled Dy o Date of Judgment
1 218/2000 in Cat Ghy | Shri Rishikesh Paul and 5 others = 25.10.2000

2. The following groﬁnds were adduced in OA No 218/2000 ﬁlcd bv you and five others in
Cat Guwahati:- ) _ , . .

(a)  The Pump house operators (for: short PHO) serving. in the Military Engineering
Service (for short MES) were allowed Night duty Allowance for such hours as they
individually worked during the night @ 10 paise per house hour. On such allowance one

single Putnp hous¢ Operator CouTd-gera sum around Re 100/~ int @ month.

(b)  The PHOs were redesigned as Fitler General M‘-ccﬁ,hniu (FGM) wel 06 Jul 1994,
‘I'heir nature of duty and grade in service remaining same, they continued to get the said
NDA calculating on the hours of night duty performed by cach individual FGM. |

- () That consequent on the redesignation as FCM in the year 1994, the NDA was W be
“admissible only to those categories which were enlisted i the GGovernment Order issued by
the Ministry of Defence. The FGM not being in the list the Army Ileadquarters and Castern
Command had taken up the matter with the Ministry of Defence 80 that the FGM could be
included in the list of the Government Order for the purpose of NDA. But the Ministry of
Defence had till than not taken the decision or co’mmlmicated anything denying the
Y admissibility of NDA to the PHO since redesignated as FGM.

! 3((1) That E-in-C’s Branch vide their letter No AISOO/SO/I\IDA/EIC(3) dated 14 Jul 99
has intimated to all concerned that case had been taken up by them with the MOD for 1ssue
of necessary Govt Orders for grant of NDA to those FGM W%IO were employed as PHO and
DES. _ _ o o :



2

(¢)  That the applicants had been pad the NDA since July, 1994 when they were
redigignated and their bills had been passed by the CDA (Respondent -5) cwery month
during the last six years in thc absence of any order to stop the Night Dutv allowance

() " That bascd on instruction from CGDA New Delhi, CDA (xuwahan vxdc its letter No
Pay/024/IV/PC/86-VII dated 17 Feb 2000 informed AAO Shillong, all LAOs and AAOs of
GE/AGE(D)s that PHOs and Ds ES conscquent (o (heir redesignation us FGM with ¢ffcet
from 6 Jul 1994 were not entitled to draw NDA as FGM has not been included in the Gowt
Orders issucd from time to time entitling to draw NDA> CDA Guwahati asked the above
subordinate offices to stop payment of NDA immediately and recover over payments

already made. . i

(8)  That the above decision of CGNA to smp payment of NDA was taken without issue
of any Prior. /show cause notxce and without followmg the prmuplcs of natural ;usncc

(h) That cven after redesignation the PHOs & DsES contmued pexfomung night duty
and the nature of their job remained same.

(i)  ‘I'hat until the govt of India, Min of Def took a decision about‘ non admissibility of
NDA to PHOs and DsES bocausc of their redcsignation as FGM, NDA should continuc to
be paid to the above categories as usual. :

(k)  That the applicants arc low paid cmployces and in the intcrest of natural justice
recovery of the payment of NDA should not be ordered from them.

2 The applicants of 1h1d OA had prayed for following relief's from the Hon’ble CAT
Guwahati :- :
(a)  That the directions of CDA Guwahati vide their letter dated 17 Feb 2000 he declared
void and no nest. .
(b)  Recovery of over payment of NDA be declared void and illegal until decision is
taken by the MOD continue or discontinue payment of NDA. Till the M()D takes a
dccision in the abow mattcr. NDA should x.ontmuc.. to be paid. 3 :
3. CAT Guwahati in its ordcr datcd 25 Oct 2000 had madc followmg obscrvatxons/passcd
directions :- ,

“5 Frum the facts allucded above, it cmerges that the apphoanls were provided

with some extra allowance of 10 paise per hour for rendcrmg mght dulv Since they
are dm.lmrgmg thc

same and similar nature of duty as FGM as they were earlier as PIIO it is difficult to
discern the rationale behind the refusal of the allowance for NDA for similar duty.
The allowanced was provided against the services rendered.  The matter has
already been referred 1o the Ministry of Defence would- take up an appropriate

decision as per law for providing the Night Duty Allowance for rendexmg such duty

as was done catlier.

AR S
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“6 . After consxdcmg all the aspcuts of the matter: the respondents are dn'cutcd to
take an early decision in the matter preferable within three months ﬁnm today. Till

complction of such cxercise the respondents arc duu.tud not to give cffcct to the
Circular dated 17 Feb 2000 issued by the Senior Accounts Otficer 80 far the present

applxcams arc conccrncd"

The MOD has since taken the following decision in the matter -

(2)  As per MOD letter No 6 (1)/94/M/(W-TT) dated 06 Tul 1994 the following 8
calegories of employees of MES were re-designated as Tiller General Mechanic (F GM) in
compliance with CAT. Bombay judgment in OA No 704/90 wnh a view to entlﬂmg these

categories for promotxon to lughly skilled grades -

(i) ~Pump House (')pemtor
(i) Drivér Engincer Sﬁaticl
(1) Mechanic Petrol & Diesel Engine
) (iv)  Driver Mobile Plant ¥
v) Operamni Eanhi Moving Machinery o |
(vi)  Opcrawr Pneumatic Tools

(vii) Boiler Attendant

(viii) Lift Mechanic (Existing Incumbents only)

- (b)  As aresult of these orders, there are no category of ofﬁcmle deq:gnated as PHO and
DES as besides these two six other categories were also merged in the category of FGM. It
is also stated that FGM officials are brought on shift duties_their preecnbcd duty per day
being 8 hours. In case of their being detained for longex penod they are entitled to
compensatory .off etc as per rules and Govt orders. Having been integrated in combined-
category of officials callcd FGM, grant of NDA to th\.sc'oﬁiuals who hcld the posts of
PHO & DES eatlier, would not be proper and would be discriminatory to the FGM officials
‘who carlicr held posts: other than PHO/DES. Furthor, the Suprcmc Court in their judgemen
dated 1 Aug 1997 in SLP (Civil) No 25134/96 has uplield. thé validity of a U.O. dated 12
Oct 1995 issued by DOPT whersin the fol'owma was qta.th ov the ql.est.on of admissibility

of NDA o Chowludarb -

“The Chowkidars/guards. being such a calegory whosc normal ‘dulics conlain an
elemcm of night are, thcreforc not eligible for mght duty allowance

! .45

.
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(c)  Prima-facie, the above DOPT orders, whose validity was uphcld by the Hon'ble
Supreme Court also similarly apply to the applicants in the case under consnderanon

5. Inview of above, interim payment of NDA which you werc contmucd to get as sanctioned
~ vido MOD lottor datod 22 'ﬁwp 2002 and 11 Jun 2002 is hereby stopped wof 01 J ul 2003 . ﬁ )

6. With the issue of abovc, the decision of The Hon’ble CAT Ghy in OA No 218/2000 filed by
you and five others is complicd w1lh , .

Rn a Ah/a)\Jg/

aj mr Nl
DeWis B/R
o . Ong CWs Skilleng

E-in-C’s Branch (E1C Legal-C)
Army Headquartcrs

Kashmir House

.DHQ PO, Ncw Dclhi-11

HQ Chief Engineer

Eastcn Command
Engineers Branch

Forl William, Kolkata Zone
Kolkata

HQ CE Shillong Zone
SE Falls Shillong 11

. GE Shillong



, )l‘cle Mil : 6062
/ Faox : 0364-2561779

1000/Cat Cano/Gen/ 5%, /B1C(Logal)

Shri Marnk Chanda, Advoc'lte
Bye Lane -7

~ Lachit Nagar
Guwahati — 78 1 007

T o ' b~
. v . i ) — ,

- Garrigon Engineer -
~ Shillong Division
- Shillong — 793 002

Dear Sn

POV

T

COURT NOTICE

AAr/\rEXtrﬂé—-Jé

'RE('DBYP()ST e

&

\2 © May 2003 |

/.

L l " Reterence your (,oun Notice dated nil regardmg payment - oi mght duty allowance to FGM
category and this office letter No 1000/Cat Case/Gen/WhD/bIC(Legal) dated 09 Apr 2003. .

2. As per Para 9 of Govt of India, Mxmstry ot Defence letter No PC 30237/8201/E1(,(Legal-6)
_-/66/("AI‘/D(Works) dated 06 Feb 2003 (photocopy enclosed), the Union of India represented by Def
“Secy, has found no justification for grant of NDA to the ex PHO/DES oﬁicnals who have been re-
" categomcd as FGM vide MOD letter No’ 691794/D(W-1I) dated 06 Jul-94. Hle repreqemanons

made) by the applicants have, therefore, been re_]ected

3. This is for your information please.

m

Encls : ( O’b sheets) -

Copy to :-

HQ Eastern Command -
Engrs Branch
Fort William, Kolkatu - 21

HQ CE Shivllong Zone
Spread Fagles Falls
Shillong - 11.

CWE Shillong
.‘)hlﬂloug - 11

//WW%

{Q;z/«f{

for info please

-do- -

-do-

~ Yows faithfully,

) in.(/

" (Aseem Kimar)
" Legal Officer
- For Garrison Engineer
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R Kashmm House "
- New Delh1 110011.°

DEFENCE OF COURT CASES FTL[ D BY FGM
CATTC‘ORY IFOR PAYMFNT ()l‘ Nl)/\

l-/ \,

L. Reference followmg OAs filed by various ‘apphcants in CAT
Chandigarh on the above subjcct -

(a) OA 1180/PB/02 f'led by Shri Dinesh . Ku.mar and 77 others.
(b) OA No. | 299/PB/02 ﬁlcd by Shri Dev Ra} & 50 others

(c) OA No. 241/PB/02 flcd by Shri Lal\hwmder Singh & 34

. others,
(d) OA No. l“?(/PB/O2 hlcd by Shri Amrit qu &. 68 olhcrs

(c) OA \Io 1240/CH/02 filed by MES Wo;}\crs Umon & 120

others.
() OA No. 1004/PB/02 filed by Shri RaJpal S,l 1g,h & 36 othcrs.

2. In an carlier similar.case ie OA No. 466/PB/02 Q ed by Shri Madan

Lal & 79 others in CAT Chandigarh, the Hon'ble CAT vide their order dated
10 May 02 had Jirceted the respondents lo dispose of e wpxescmauons of. .
the applicants by issue of a Speaking Order. AccordmOIv in compliange ‘of
the CAT order, Speaking Ovder to all applicants has bom issucd vide MOD
- letter No. PC-90237/8201 L/EIC(Legal-C):. OO/CAF/D(\\ uxl\s) datcd 06 Feb

03, copy enclosed for rcadylcicrcncc 4 .
' . . . ‘ Contd....2/-




interest of the State and
-48aI08t payment of N

ﬁ);_l-n L

' | qmt all” the

the: followmg, manncr -

a) e ',.OA'; whicl liave bhee

OAs mentioned .in Para* |

- Encls As above

I

u(hun Command
B LEa stern Comimang
CE C(_nlrul Comnmnd

I .ulnn(tcd H:uc will be dcfcndul in 1hc, L

as'per laid down procedure, The Govt’s Stand
DA to IGM calcg,uxy

. ' v
: SRR S
“above: by

-J‘l

ALY

as reflected in paras 6,7
clerred in Para irlbOVC )"'
ancd m c.onsullallon wxll

______ utled In case of lhw, OAs, the
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L 1nOA Nu. 466/113/2002 before CAT Clmlidig%urh,“SI}ri M'adzm‘lf:ll' )

‘ _' - grounds for reliel -

) i)

iv)

v}

o vi)

vii)

:Tluc'.z;[)j)lié;i:;ié while working as PHO and DES '1rc pc.{fgjrming‘ the night duty with the
ance @ Rs, 100 ..

VP LEMENTATI A “
~ JUDGMENT DATED (0 MAY 2002 IN OA NO. 466/PB/2002 -
BILED BY SILRIMADAN LAL AND 79 OTIIERS .-

i

pplicants gave following
) u,“"‘ﬁf,’y“)‘ Ldee cqni bt '/‘_",;:3;‘{«'“.‘

CE e d i

respondents and from the year 1992 they were granted the night duty allow

p.m. as per the letter dated 25.06.1992 issucd by the Minis(ry of Defence.
. SEOWIL e e ' K S 0t

ST : St o (AT :

Even aller re-designatlon as FGM, (he applicants have begn performing the night dutics

and as such they cannot be discriminated mercly 011';!}c ground of re-desiguation

particularly when the respondents themselves admitied the spme, . ‘

[Cis evident from the letter dated £8.09.2000, issucd by thy pllice of the respondent No. 2,

that the matier for restoring the applicants. categorics 1o iys original designation is slill

under consideration,
* N

The representation made by the applicants is still under cansideration and settled position

cannot unseule in violation of principles of natural justice.” ¥ .

The applicants though resdesignated, are performing e same dutics as were being
performed by them carlicr, they cannot be denied the bénelits of night duty allowance

enjoyed by them as per therecommendations of the fourfly pay commission and further
prpay ¢

extended by the Gl pay commnssion as well., }

The claim of the applicants is squarely covered by the judgent of this Hon'ble Tribunal

'

in-the case, ol Rainish Kumar Sharma and others in O.A" Ho. 978/H1R/2000 which was .
decided on 20.07.2001 Ly relying, upon the Judgement datgd 27.10.2000 passcd by the

Hon'ble CAT, Ghauhati Bench. whercin it was held thaj since the applicangs are still
performing the night duty for which carlicr ullowance was hging paid and they cannol be
denicd the night duty allowance only on the ground that sifge in the list new designation

did not appear and further the sespondents were direeted (G 1ake a decision oi the matier

and i necessary o amend the Govl, order by incorpocating®the same in the Govl order
and fuether directed that Gl such e decision is arrivea g 7the respondents are direcled
(o continue to make the payment of night duty ailowance gq the applicants as was being
paid carlicr. SRR T

Aler coming 10 know the aforesaid judgment the applicanis through union as well as
ndividuaily made represéntations (o the respondents for lhc'gg":nnl,oruighl duty allowance
e pursuance of the judgement of this How'ble Tribunal, bul sidie letter dated 13.02.2002
(copy enclosed) the respondents have commumicated to the General Seerctary o the union
that the subjecet is under consideration with higher authorities pnd decision when received
will be intimated. ‘ i

Contd...2/-
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The eatract oF Hon'ble CA'T Guwahati heneh judpemnent Jated )..!'g.)cl 2000 in OA No. 1632000 filed by,
St MC Deb & 13 others is as (ollows ;- ‘ ' e S

,.'n', *

oy Iu. Hon' blt. lllbund.\l wis prayed by the applj

e Hon'ble CAT decided the OA on 10.5

‘1,

“iv) " Costs of the application be awarded to the appllu.\ul.\

~he OA s disposed of willr a divee

“Fsupplementary representations/(ies!
sauthority during the aloresaid per

-~ they shatl indicate in briel the Leasons for coming o that, ganclusion,

Cconsideration, Tn QA Mo, 218 of 2000 i« ol ol an )8 Ul 2000 which in of =

) '

) . N e N '.; " H '
viii)  The action ol the respondents i b not pranthng the nig (hlly nllowanee to the applicants

pursuance of the  judpement| of this Ton'ble lnlunml s illepat, .uhilruly. and
discrituinatory, as such it has boen held by this Hon® |m- ‘Fribunal that sinee the applicants
are perforing night duty with l‘lw respondents tiey .uu entitled for-tie prant ol night duly
" ullowuncu T such w time decision is taken by the e ‘unultnl-'

-,

icinls for the Iullmw;u‘ relicls i

llu., Hon'bie Tribunal niay sun

ion the entine n.cuul) ({l llu. cuse ul the applicants loy kinul
puux.\l . g .

e A direetion be issucd 1o the ncqpondcnls to grant llu. applicants m[,hl duly .\Howumc in
cpursuance of the judgement of this Hon'ble lubun )l as well as the Hon'ble Guwabati

beneh " of the Tribunal as such the applicants are sl|lt perlorming the night duty willr thie
" fespondents and therefore the fapplicants may kuully he pranted the anears of night duty - -
"t allowance Tor the |)Cl’i()d‘U[.”|Lll claimyrepmding nig, lnl duly nllmv,nuu i williin lllIHl.lllUlI.

iii) Aty other order oF ditection as this Honble (mnl ity deens 1 in the fivet
L cireumslances of the case, . g

’ P
R :

v) - - Applicants be permitied to lnlLJmn( application,

*» . X .
.ZL)UZ and upcm(ivc ]):u\ g‘;j' ll‘.c_jltdu‘ciluvunl is an follows -

2'On a consideration of the niatter and having repnd (o ”lL ,)I,I)’l'l of counsel Tor the applicants,
lion 1o the |("|mml<'n1 authorities o take a decision on the
represcidations of the applicants, AH2 and ALY as [ar .n. pmull)lc within a period of 4 maonthsg
from the date ol receipt by them g copy of this viders {1 will be open 1o the applicant/s to
supplement the representations wilhin @ period 3 weeks, isum today or o file fiesh individual
representation if nol alrcady Liled within the aloresaid puun] The representalions .\hcn(ly filed or

L iepresentations - shall .1|'() be considered by the competent

iod and disposed of ||. accordance with taw, In case the
applicants will be found entitled to'some 1elicl, the same sfnll be pranted to them, However, in

case the authorities will come (o the conclusion that the applicants are not entitled to any weliet,

The decisign taken on the
representations shall be connmunicated to the appllenps” =

. '
By '
K

I3

“Admittedly, the applicanms are rendering nipht duly, |l|‘~ quiality nl service rendensd hy the
st rennained the smne, I dhe written stafement ul.n e respandents did ot digpuee e
fact that these applicants are 1o dmh.n,'v thls .uvuc;. (Iunn;' the nipht for which eulie
allowanees were paid, Hheir oy puomnd s that sinee m the Il'! the ey desipoation did ol
appear they e notin g position tofpay HOA 10 the applip |.|l'
not grading NDA 1o these applicants Tog the

e is no disceribde pround fog
ciees e, I 1 hy Ben, Hoseever, fron the et it
appeins \h.ll the nsdtter s ader e l’ll(lll. il ilxl iphiey .Illlllhlll\' wlio hive taloene np the nedtenr fo

ke natine this
Fribunal issued divection on tee veapondenis v tale ol t,} Hon i the matter e sprediticnely an
possible, This case beingool =il

e pr e o .1"' il divection SecondingdyTthe

Contd. .V

il
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. g ’ o e N e TSR 3 bR iy
rrespondents “are “dirccied 1o tuke s decision “oir "the “malier and ! . hecessary -
' order by incorporating the FGM i the government Oucr, Till'such

v.'(';ovcrmncu( N Ouer” T i .n'dcms_l?n is
A arrived al the respondents ;1,-c-dir§:§:(C(l to continue the payment oer‘)/\‘ lo (hc ppuhgquts us was
- o opaidcarlier e , AT c
4 No supplementary representations & fresh epresentations have been filed l.‘.ylu.ny gf‘.thc applicaits. In - - S
their similay representations filed as A-13, (he applicanty have requested that CAT yicision in QA 978/HR/2002 - s

. &ty .

—

1 datdd 20.7,01 1o Py NDA in favour of G may please be implemented iy cnsc‘{'gf cach of the applicants on .
- the ground (hag (hey all ave FGM and hence (1 CAT degision is nlso annlicahle ta g ' o

o 00 The aloresaid representations have been consideted in detail by lh‘c_: responduyt No. | j.c. Union of India
i hrough Seerctary Miy of Def, New Delhi along with Govt'Order No. 6(])/94/0(\3‘{5“) dated 06.7.94 an it js
1 abserved that vide above mentioned order dated 06.7.94 lollowing 8 calcgorics of ejuployces of MES were re-

1 designated as Fiier General Mechanic (FGM) in compliance wity CAT, Bombay Judgement in OA No. 70490
Fwilh aview o entitling thesc calegorics for promotion fo highly skilled grades :- ~ ;] TR - R
;: () Pump House Operator- -
b = (b)  Driver Engincer Static
& - e) Mechanic Pélrol & Dicsel Engine '
) () Driver Mobile Plan '
{c) Operator Edrih Moving Machingry
(0 Operator Pneumatic Tools
(€) « Boiler Allendant .
A(h)  Lin Mechanic (Existing Incumbents only)
7. AS aresult of these orders, there aie o category of ollicialg designated as MO and DES 45 besides

hese twa, six oter categories were also merged in the category of FGM, [y 50 stated that FGM officials arc
aroughn on siify dutics, their preseribed dugy perday being S hours, In casc ()!‘mcjv"h';:ing detained for longer
period ey are chtitled (o compensatory off cte s per rvics and CGowy orders, l;,'l?.;ing been integrated in
cotbing SOy ol olficiss called FOM. grant of NDA 1o thesie ofticials wiy held'jfie posts of PHO & DIEg
nrlien, i o e proper st syl be «H::uinlin;:lm_\' o the v ethicials why n:::','“cr held posts other than
SHOADES. Furilier (e Supresze Court iy W Judgemen daed' 897 i SLp (Civii) No. 25134196 g upheld
:is.u .\f:li.i(i:l:.‘ of"a U0, dated 121095 issued by DOPT whercin the lollowing was (;l.ij(Cd on the question of
.‘:Ul:llSSl\i)f“i}‘ ol NDA (o Chowkidars - .

"the (,fhuwki(lm's/_s;uzn'(ls bemyg suct g category whose nopimal dutics COntain an elemen ol night

are, therclore, nog cirgible for mght duty allowanee, i
A Prima-facie, (he above DOPT orders. whoge validity wasg uphield by the H(,!])'Egl_c Supreme Court alsu
Siinilarly argivito the applicanis in the case under consideratien, ,
Fiaving repard 1o !hc\i}.‘::;oim_; consuiciions, the Unjey ol India represented o Ref Seey, as found no
sttlication sop SMMLOTNDA 1> e ex PO, DES officials i have been re-categonsed ag FGM vide MOD

'

RN W) dated 96 Jul 94, The fepresentations made by these applicaniy have, therefore, been -
e, ' : e
X . . . ,IJ ) :/.«
' CAfhe e/
- .

(B0 Sharmay .

, Deputy seeretary o Goyy ol lidia
SEr Mandan Lol & 7Y uthers C
{spnlicants oy O\ No., H6G71M8. 2002
FFited in Car Ch:lmlig:n'h Henel) . L

B T
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ENLBEALADMINISTRATIVE TRIBUNAL U
GUWAHATI BENCH AT GUWAHATI &
3073
0.A. No.448/2008
Sri N.K. Chanda & 19 others ...Applicant
-yersus-
Union of India & others ...Respondents

{Written Statements filed by the respondents) —

\\\

~,
-3

The written statements of the above noted respondents ére-. as
follows:

r//

\ . /

1. That a copy of the O.A. No. 303!2\0-q3 {referred to as the
“application”) has been served on \\the abovementioned
respondents. The said respondents have goﬁe through the same .
and understood the contents thereof. The interest of all the above
respondents being common and similar, the written statements is
filed as common for all of them.

2. . That the statements made in the application which are not

specifically admitted by the answering respondents, are hereby”
denied.

3. That with regard to the statements made in para 1 of the
application, the réspcmdents -state that grant of Night Duty
Allowance (hereafter ‘NDA’) has been discontinued by the Union
of India as a matter of policy decision which was communicated to
theh -applicaht vidle CWE Shillong’s speaking order No.

am——_—
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1151/CAT!CAT§OA-218!2000H26!EiA dated 18. 8 2003 and
consequently the interim payment of NDA to honour the judgment
in OA 2181'2000 was also stopped.

That with regard to the Para 2, 3, 4.1 and 4.2 of the: application,
the answering respondents beg to offer no comments.

That with regard to the statements made in para 4.3, 4.4 and 4.5
of the application, the answering respondents have no comments
to offer as these are all matters pertaining to records and pothing
is admzfted ‘which is not supported by such records.

That with regard to the statements made in para 4.6 of the
application, the respondents state that re-designation of the 8
categories of MES officials to Fitter General Mechanic (hereafter

‘FGM’) is done with a view of giving them promotional avenues on
a common platform and while grantin other ad itic fits to

the integrated FGM. However, NDA is withdrawn as a matter of
m;)olicy decision. Therefore the CDA’s letter
No. Pay/024/Iv/86-Vll dated 17.2.2000 and the action by the
department to regularize the payment and recovery of NDA is in
accordance with the above policy. | |

That with regard to the statements ‘made in para 4.7, the
answering respondents have no comments to offer as these are all
matters pertaining to records and nothmg is admitted which is not

. supported by such records

That with regard to the statements made in para 4.8, the
respondents state that these statements are irrelevant to the grant a
of NDA and it is an effort on the pert of the applicént to make his
application verbose with malafide intent.

That with regard to the statements made in para 4.9 and 4.10 of
the application, the answering respondents have no comments to

.
R
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offer as these are all matters pertaining to records a_n.d nothing is
admitted which is not supported by such records.

That with regard to the statements made in para 4.11 of the
application, the respondents state that they have already served
the speaking order to cdmpiy with the decisio;.n' of the Hﬁn’ble CAT,
Guwahati bench as passed in OA No. 218/2000. The speaking

order yser’v-ed on the petitionef is based on the speaking order

issued by the MOD in OA 466/PB/02 filed by Shri Madah Lal and
79 others vide letter No. PC-QGZW!SQQTIEIC(LegaI
C)/66/CAT/D(Work) dated 6.2.2003, extracts  of which are
enumerated below:

6. The aforesaid representations have been tonsidere& in
~detail by the respondent No. 1, ie. the Unidn Vof India
thmugh the Secretary, Ministry of Defencé, New Delhi
alongwith ~ Govt. order No. 6(1)/94/D(W-11) dated
6.7.1994 and it is observed that vide ‘the above mentioned
order dated 6.7.1994 _foilo’wingS categﬂries of employees
of MES were fe—desig_nated as Filter General Mechanic
(FGM) in compliance with CAT, Bombay Judgment in
OA No. 704/90 with a view to emiﬂing these categories
for promotion to highly skilled grades:

(a) Pump House Operator

(b) Driver Engineer Static .

{c) Mechanical Petrol & Diesel Engine
(d) Driver Mobile Plant
() Operator Earth Moving Machinery
(f) Operator Pneumatic Tolls
(g) Boiler Attendant _,
(h) Lift Mechanic (Existing incumbents only)

7. As a result of these orders, there is no category of
officials designated as PHO and DES as Dbesides these

b
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(27 #

two six other categories were also merged m the category
of FGM. It is also stated that FGM officials are brought
on shift duties, their prescribed duties per day bemg 8
hours. In case of their being detained for longer period

4

they are entitled to compensatory off etc: as per rules and
Govt. orders. Having been integ‘rated' in  combined
- category of officials called FGM, :graﬁ,t of NDA to these
officials 'who held the p‘osts of PHO & DES earlier would
not be proper and would be disériminatory to the FGM
officials who earlier held posts other than PHO, DES.
Further, the Supreme Court in their judgment dated
1.8.97 in SLP(Civil) No. 25134/96 has upheld that
validity of UO dated 12.10.95 issued by DOPT wherein
the following was stated on the q}uestion of admissibility
 of NDA to Chowkidars: |

“The chowkidars/guards being such a c.ategory whose
normal duties contain an element of night are therefore
not eligible for Night Duty Allowance.” .

8. Prima facie the above DOPT order, whose validity was
upheld by the Hon’ble Supreme Court also similarly
apply to the applicants in the case under consideration.

A copy of the sald order dated 6.2.2003 is
annexed hereto as Annexure R1

That with regard to the statements made in para .4.12 of the
application, the answering respondents ' state that the re-
designation of the .8 erstwhile categories in MES as FGM was in
compliance of the CAT Bombay judgment in OA No. 704/90.
Exclusion of the FGM from notlfled list of categories entitled for
NDA is a matter of policy decision of the Govt. of India. It is also
submitted that the same has been uphe!d by Hpnble CAT,
Chandigarh Bench in OA No. 12141-PB of 2_2002 and OA No. 1299-
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13.

14.

S

PB of 2002 vide order dated 11.7. 2003 The Hon ble CAT,
" Chandigarh Bench has observed in its order that-

While merging of 8 categories including t’w'o' which were
in receipt of NDA (other six Were never in receipt of
NDA), they were all included m skﬂled category with
provision of promotmnal avenue‘s Wlth a common
designation giving them add1t10nal beneflts than what
they Were earlier enjoying. A dec1510n has been taken that
the categmy known as FGM, now 18 not entitled to grant
of NDA. The court need not mterfere in the same.
Nothing ‘has been shown to be vmlanve of ‘the provisions
of law or any provisions of the Constitution.

Copy of the order-dated 11.7.2003 is
annexed hereto as An‘néxu‘re R2.

That with regard to the statements maid‘e in 'p‘a‘fa 4.14 of the
application, the respondents state that the ‘grant 'of NDA. to the
applicant. has been discontmued by the Govt as a matter of policy
decision and the same cannot be chal!enged before this Hon’ble
Tribunal. Hence, the OA is liable to be dlsmss_sed.

That with regard to the statement made in para 5.1 to 5.10 of the
abplication, the answering respondents ,‘re;assg‘rt_'.a}nd ‘_reaffirms that
statements made hereinabove in this Wr‘i_ftten.v'sta’,t"eﬁﬁénts and also
state' that the grounds put forwarded by the apﬁiji}f’aﬂnts in support
their claim is not éupported by any p‘r'o‘\'fision's‘ df“iaw hence the
said grounds cannot -sustain in law. Therefore the apphcataon is

‘ Ilable to be dismissed as devoid of any merit.

That with regard to the statements ma»dﬁe" in para 6 and 7, the
respondents state that they have nothing to comment on it.
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That with regard to the statements made in: para’ 8.1 to 8.5 and 9,

the respondents reassert: and re:terates: the statements made
hereinabove in this written- stalements and state v.thaf under the
facts and circumstances of the case and the provisions of law, the
applicant is not entitled }.to_ any relief',Whatscever and the
application is liabie to be dismissed with cost. '

In the premises aferesasd it s

- therefore prayed that Your Lordships
“would be pEeased to hear the parties,
peruse the records and after hearing
the parties and perusing'the records
.shal! also be pieased to dismiss the
application with. cost.

VERIFICATION

I, shri Chibore  Shallos Lon laty M A AuMep 5 present
] ) .
working as AW, Executive quo\eo,»

in the office of the Gasicsen EW uu.lw\@ .
‘being competent and duly authorized to sign this \i-'e;rA ication do

hereby solemnly affirm and state that the étatem{ents made in para
..1..&..@..M\c{..l2.é)..!.5....are true to my “knowledge and Dbelief,
those made in para ... (9. ond Ld.... R , being matter of
records are true to my information c!enved threrefrom and the rest
are my humble submission before this Hgn bie Tnbunai. | have not
suppressed any material fact.

And | sign this verification on this  2ldk day of September, 2004

at Guwahati.
e

DEPONENT

C.SHULLAL IDSE
AGEBR.
SHILLONG.

W
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In OA No. 466/213/200
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N viit)  The action of the rerpuidents innet prantlog Qe niphi duty allowanee Lo the applicints in
X o pursiance ol the judgement of his Hon'ble Prilymal s Allepal, mbitiny and
L disceiminntory, s saeh it has been held by this Tlon bl eibunnd thal sinee e applicangs
are performim nipht duty with the respomdenty they e entitled for e paant of night duty
. ' ’ “altowinee Ll such w B decision is tdoen by the lu::pung‘_tnl:;. ‘
' . H] !
! The Hon'ble “Cribundal was prayed by the applicants for e Toflowing v licls o
.l SRR

i) ":‘i’ 2This Honble Toibumat miay sammon the entite reeond Gl he case ol the applicants Tor kingd
perusad,

A direetion be issued o the respondents to grant the applicants night daty allowance in
. pursuance of the judgement of this Hon'ble Tribunay ps well as the Hon'ble Guwabidi
“beneh of the Tribunal as such the applicants are still performing the night daty with the

tespondents and therefore the applicants iy kindly pepranted the aneas of night duty

N =0 allowinee Tor the period of their elaim repuding niphtdyty sHowanee i vithin lmitation,
TR . .
Cewt. o dH) T Any ather wider o, diteetion as this Honble Comt uny deem B inethe facty sl -
. k cireunstanees of e ease, .
" .
iv) "~ Costs of the application be awarded 1o the npplicunya
v) Applicams be pCIlHill\L‘.kl to e jointapplication. : ’ ,l
.

o JThe Honble CAT decided the U on 10.5.2002 and operative part o e judpement is az follows -

2o MO consideration of the matter and I\:l\'i|i|; repsd Lo the prayer of counsel Tor the applicants,
whicthe OA s disposed of wilh o direction to the tespondent aghorities o take o decision on the
St representntions of the appticants, Ac12 and A-VL g lar as passible withio g period of 4 ot
PRRS from the date of eccipt by them a copy of this order, B vill be open o the applicant/s (o
suppicient the representation/s within o period weeks fom today or o file fiesh individunl
representation il not atready filed within the afresaid petiod. The representations atready filed or
“rsupplementary tepresentations/ficsh repres
" rauthority during the aloresaid peiod and digposed of iy weeordanee with law, In case the

SE At applicants will be found entitled to some peliel, the sne shafl be gaanted wethem, Huwever, ine,
St case the authorities will come 1o the conclusion that the up;wlig:mlr;::uu ot entitled Lo any reliel,
“theyshall indicate in biict the reasons for comin |
representations shall be connmunicated to the appllenpes™

A The extract of Hon'ble CA'T Guwe:

Shri MC Deb & 13 others is as.follows :-
: “Admitledly, the applicams e tendering nipht duty, Fhe
i applicants 1emained the s,
fact that these applicants
allowances were paid,

auatity ol serviee wendered by the
: e o dischige el servicer (}\uin;;, the wight for .\~.-l,1it.'h cathio
- Thigir enly pronnd B e sinee infle st the new desipnation did ol
appear they aie notin o position to pay THIA

) athe applicas, There is uo diseemible P foy
notgeating MDA o tiese alicnts for e -

wrvives pender by thenn However, liom the Faels it

‘ appers hat the inatten s mnuder seruting o e Biphecathoniy whio haee tal on v e e g
i} . . \ . . . y . . i
' consideration. In A Pl 118 of 200y depet bl on XA 10000 weliely 1 o) wienilar st this

; Tribuoal izsucd divection on e teapensbente teond e
possible This case betog ol e el e e e il e ey S nelipge e the

: : Coongd L
i .

catations - shatl alsp-be considercd by llw.mfmp(,:lqnl 

ioto e t:un;:lu:‘.fi/dn. The decigion twen on the -

aliadi benel judgenment Jated 27 Ucy 2000 in U/“\‘ I‘J\Lel(i,l/?,k)U(]= filed l))%..

I e wotten stalement alsy ihe respuondents id no dispate .

Ao i e gt s pedlione |y oy
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: 'ré.s:pondcnls are dirccted g ke a decision on "the maller any if',x')cccssaly o amend {he
N )\ ' Governmeny order Ly incorporn!iug the FGM in (e Bovernmeny Dndcr."l'nll‘suuc{n A decision s
. bet” arrived al (e respondents e dirceted 1o continue (he Payment ofN{)A to the
AR paid carlicr, "
/e :

/. No Supplementary representations & fresh fepresentations have been filey by any of (he ¢
/»‘f their similay fepresentations fileq g A-13, the applicants have requesieq that CAT ¢
died 20.7.04 0 pay NDA in favour of G iy please be implemente in case

the geound 1y, they all are PGy and henee qhe CAT decision i

pplicants, 1y
ceision in QA 978/1R/2002
of cacl, ol the applicants on
M50 anelicahls 1, e
DO e aforesaig representations lave been considerey in defail by the fespondent No.
through Sccrclax'y Min of Def

i » New Delli along with Gov Order No. 6(1)/94/0(\V—ll) dated 06.7.94 and i js
-1 obscrved 1y vide above mentioned order dated 06.7.94 [o]

‘ lowing g Calegorics of eiployces ol MES were re.
desigiaey as Fiuer General Mecehanic (FGM) in compliance wiq), CAT,
with at view (4 entithing (hege categories for Promotion (g highly skilleg grades ;-

() Puip Houge Operator ' .
(0)  Driver Engineer Staje -
(c) Mechanic Petrol & Dicsel Engine | . -
' W) Driver Mobile Pran .
(c) Operitor Earth Moving Machi
(n Operator Pucumatie Tools
. (1) Bader Allendany
b : M Lin Mechanie (Exiy

wcry

ling hicumbeny only,
R AS aresult of (e
HIese tug, gy other ¢
I TN sini
Periog i

Corders, there YA Gitegory of ollicials (¢
aereed in the cegery of FG
e nreseribed duty ner diy e
Meertitled 1y o
combingj Chithory g

Aegories were ylgg

Signated FaO and piss s 'l)csidcs
duties,

IUis also stypeq that FGM officials yre

i S hows, I case ol theyy HCINg detaing for lunger

SPCE ruies g Govi ordeys, Having been tegeated iy
wothene ofticialg iy, he

uld e N gy

olliciss calleq FGL OrNDA “he posig or o & DES
OEDC gy g sace o e e eHicials wiy, vl

WINCRSItOrY 67 gy

VRO el

CHO s N

IRTHR S Comt g :.-'::.::';migum‘:l( dedt s
SNV gy V0. dae 210,95 issued by DOPr
SIS, MDA 1o Chovkgars -

i held pogts other
97 SLp (Civiii g, 251349
wiierein (e I'ullo\vmg e

Iy

ls uphely
I8 taled on (e question of

. -

e (-!:()\\'!\'E\E:u':'./g;unr(ln bemng suel 4 CACLOE Wi normal Jugie.
HCherefyre, oy cirgibic [ M Gty

AN RTRIITIT clemg ul'mgll(
allowangeg

\

S ,i':u;];',.i';;l_';g_'. the aboyve Q0P OIGCES, g validine ey tuphely Ly the Hen e Suprene Count aig,
HHIRTENS AU N Wplicanis o (g, Case undey Consideriion.

riid iy the Siong CONSIIS O, (e Uinen of Inddia g
IO N s e PHGDES Otficiats -
LI NG ‘.’~3~'D(\‘v"-H) GEHCS UG jul A

CRICSCated e Ler Seey, iy
B0 v oeen re-categ
PR ECDICsCa g made b

i Retind no
e a5 FGM vige ~fOD
¥ these apphica;y, have, therefore, heey,.

[}
Rl

. I3
-~

, c .,(;.rl\_"\ .. ‘\./
B0 Sharna,
Depury SeCrctary 1 (GRI of indiy
M a1 g uthery
i 00N, 667113 a0
Hed iy AT Clitndiga g, Benel

i alicang 0!
I
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applicants ag" ws °
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI

In the matter of:
‘0.A. No._ 303 12003

Shri N.K. Chanda & Ors.

-Vs- _
Union of India & Ors.

-AND-

In the matter of :

Rejoinder submilted by the applicants in

reply to the written statement submitted by

the respondents,
The humble applicant above named most humbly and respectfully state as under: -

That with regard to the statements made in paragraphs 3, 6 and 8 of written
statements are éategorically denied and further the applicants beg to say that the
decision of the‘ respondents not to pay’ Night Duty Allowances to the appﬁca.nts
only on the alleged ground that the applicants have been redesignated as F.G.M
ﬁnd the F.G.M’s were not included 'in the list of categorics who were granted
Night Duty Allowances by the Govt. of India. In this connection it may be stated
that altfnough the applicarits héve been redesignated as FGM from the cadre of

P.H.O but the nature of duties and responsibilities has not been affected in any

way even after the redesignation, the appiicants are discharging till date the same

duties and responsibilities which are entrusted to them afier their redesignation to

the post of FGM. As such decision of the Govt. of India, Ministry of Defence to
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the extent that benefit of mght duty allowance should not be extended to the
ap;ilicants is highty arbitrary, illegal, unfair and such contention of thﬁ
respondents is violative of Article 14 of the Constitution of India.

Non-inclusion of the category of FGM in the letter dated 16.07.99
circulated vide office order dated 19.09.99 cannot be a ground for denial of night
duty allowance to the applicants. It is further stated that there was no reasonable
ground assigned by the respondents for non-inclusion of the category of FGM for
their entitlement for payment of night dut'v allowances. The above decision of the
respondents Union of India is in violation of Article 14 of the Constitution. More
<0 in view of the fact that the respondents nowhere denied in the written
statements that the present applicants arc discharging thc samc dutics and
fesponsibiﬁties even after their redesignation as FGM.

The décision of the learned CAT, Chandigarh Bench in O.A. No. 1241-PB
of 2002 and O.A. No. 1299-PR of 2002 is contrary to the findings of the Hon’ble
Tribunals order dated 25.10.2000 passed in O.A No. 218/2000 by the learﬁed
CAT, | Guwahati Bench. The relevant po'ﬁion of the order dated 25.10.2000 passed
in O.4'No. 218/2000 is quoted below:

44, Written statement has been filed on behalf of the respondents. The
respondents admitted that the applicants arc discharging similar naturc of
duties. having also not disputed that the applicants are attending their night

~duties. The respondents, however, submitted that though the nature of

duties remained the same the FGM were not caiegorized in the list of the -

Government order for grant of NDA and accordingly the case of the

appﬁcétnts were taken up with the Government of India, Ministry of

Defence for clarification regarding the admissibility of NDA to the FGM.



5. From the facts alluded above, it emerges that the applicants were
provided with some extra allowance of 10 paise per ‘hour for rendering
night duty. Sincc they arc discharging the same and similar naturc of duty
aé FGM as thev were earlier as PHO, it is_diﬂicult to discern the rationale
behind the refusal of | the aliowance for NDA for similar duty, th§:
aflowance was provided against the services rendered. The matter has
already been reffered to the Ministry of Defence and it is expected that the

Ministry of Defence would take uﬁ an appropriate decision as per law for

pro_viding the Night Duty Allowance for rendeﬁng such duty as was done

carlier.”

It is qﬁitc clc_a.rv from thé abovc obscrvations and findings (;f this.Hdn’blc
Tribunal that the present applicants are legally entitled to the benefit of night duty
allowances. As such the decision of the Chandigarh Bench is distinguishable, the
fearned C‘handigarh. Bench upheid the unfair decision of the Government
regarding the night duty allowance to the redesignated Fitter General Mechanics.
The learned Chandigarh Bcnch held that since payment of night duty allowance is
a matter of policy decision of the Govt. of India, as such Tn‘bunal should not
interfere witﬁ the decision of the Government and accordingly upheld tﬁe decision
of thc Government. But the Icamed Chandigarh Bench missed the basic point
involved in the instant case for vdenial of night duty allowance to the applicants,
Govt. of India denied the benefit to the applicants on the sole ground that the

appiibam‘s have been redesignated as FGM along with other industrial categories

and the said FGM were not included in the list of categories which were issued by

the Govt. of India for entitlement of night duty allowance and it is further

contended by the respondents Union of India that the applicants has been
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B redesignated as FGM by the Government for providing them better promotional

facilities. Therefore it is quite clear that the decision of the Gowt. regarding non-
. 3 1

~ oxtension of benefit of allowance to the applicants is not bascd on fair policy, as -

because the applicants even after their redesignation discharging the same duties

and responsibilities. Hence the action-of the respondents is unfair. The case of the

- Supreme Court cited by the respondents Union of Tndia is aitogether different as

well as distinguishable. The Hon'ble Apex Court upheld the decision of the Gowt.

~ of India for non payment of night duty allowance to the Chowkiders and Guards
but the present applicants were working‘ as Pump House Operator and even after
their r{:dcsigtiaﬁon they are continuing their duties and also pelfopning their
: dutics at night as such thcy arc cntitled to the benefit of night duty allowance. The
4resppndents IjniOn of India wrongly interpreted and decided the wht;le issue of
- night duty aﬂowanée so far ‘the applicants are concemed. The duﬁes and -
. responsibiiities of “the appiicz;nts cannot be treaied at par with Chowkidar and
Guards. Hence the cases of the present appiicants are different than thei case of the
-Chowkider and Guards. Moreover providing a better promotional av'cnue;“to a

. particular class of employees does not entitle the respondents to curtail an existing

benefit which was extended in the nature of an allowance which they were

cnjoying all along in the cadre of PHO.

That with regar‘d to the statements made m péragraphs 12, 13 and 14 the
applicants dcﬁy the correctness of the contentions rﬁadc in the wrilen slatement 1o
the extent they have adopted qﬁy fair policy who disentitled the benefit of Night‘
Dutv Allowance to the applicants. The present appliéants are not working as night
guards in the establishment of the respondents, as such decision of the Supreme

Court with regard to the Night Duty Allowances to the case referred by the
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respondents cannot be made applicable in the case of the present applicants.
DOPT circular referred by the respondents also relates to chowkiders since the

present applicants arc not chowkiders as such the said circular is not applicable in

case of the present applicants. Moreover, redesignation of the applicants as FGM

cannot take away the benefit of Night Duty Allowance as because after the

[} s

~ redesignation as FGM the particular category of employees are siill discharging

the night duties and there is no change in the nature of works, duties and

responsibilities. As such, the benefit of Night Duty Allowances canmot be taken

away so long nature and duties of the present applicants remain same. It is

catcggﬁcélly submitted that the DOPT circular dated 12.10.1995 has no relevancy
with the instant casc of the applicants.

‘The applicants further submit that the jidement of the Chandigarh Bench

is per incuriam and the same cannot be made applicable in case of the present

appiicanis when there is a categoricai finding of this Hon’bie Tribunai in O.A.
No. 218 of 2000 decided on 25.10.2000 (Annexure-II of Original Application)

regarding Night Duty Allowance. Hence the decision of this Bench is binding in

-nature as such decision of the Chandigarh Bench has no application in the instant

case of the applicants. The decision of the Chandigarh Bench is. further

distinguishablc on thc ground that thc. Court has the power to review an unfair
policy of the Government which is violative of Article 14 and 16 of the
" Constitution of India. So f.ar the conteﬁﬁon of the respondents that other
categories Iwhich were also redesignated as FGM T'IC'VGY receipt Nighf Duty

Allowance at any point of time, the said averment of the respondents supports the

case of the present applicants as because other categories which who were

- redesignated as FGM other than the PHO/MPA never performed night duties in

&\
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connection with their duties. As such, question of payment of NDA in respect of

other categories of FGM has no bearing with the dutics and responsibilities of*

PHO/’MPA (now redcesignatcd as FGM), as such casc of the apphlicants arc
distinguishable in fact as well as in law.

Moreove;r, in the written statement filed by the respondents Union of India
in O.A. No. 21.8/2000 before this Hnn’blg Tribunai it is categoﬁ‘caﬂy admiited hy
the respondents ﬁat the present applicants still peffox_ming night duties.

The applicants furthér like to draw the atiention of the Hon’ble Court to
the Office Memqrandum issued by the DOPT vide it’s O.M No. 12012/4/86-Estt
(Allowance) dated 9% Oct'1989, wherein some criteria has been laid down and the
applic.ants arc squarcly covered following the ‘guidclines prescribed by the
aforesaid O.M for payment of night duty allowances with arrear monetary benefit.
. Moreover, the appﬁca}nts ha\}e not committed any fraud at any point of time, as
such, they are also entitled to refund of illegai récnvery made by the respondents
Union of India.

In this connection it may be stated that it would be evident from the

Central Water Commission’s letter bearing No. A-12014/1/91 Estt. VI/666

dated 27.05.2003 wherein it is clarified by the Govt. of India more particularly by

the DQPT that only Chowkiders arc not cntiticd to payment of night duty
allowances. Therefore the said decision cannot be forcibly imposed 'upon the
present applicants for the sake of denial of night duty allowance. The 5™ Pay
Commission say;q in its report i’n para 52.23. ‘that Chowkiders are not depioyed
round the clock whereas applicants are dcployéd' round the clock as such thei
applicants are entitled to night duty allowances. This finding also supports the

case of the present applicants who are not chowkiders.
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In view of the aforesaid factual position the Hon'ble Tribunal be pleased
to direct the respondents to allow present applicants Night Duty Allowance.
In the facts and circumstanccs statcd above the Original Application

deserves to be allowed with cost.

Copy of the letter dated 11.06.03, letter dated 27.05.03 and O.M dated

04.10.89 are enclosed hereto for perusal of Hon’ble Tribunal as

Annexure-A (Series).



\
oS
U
|

VERIFICATION

I, Shri Nirendra Kumar Chanda, aged about 56 years, presently working as
FGM in the E/M Section, (/O G.E. Air Force, Shillong one of the applicant in the
mstant application do hereby verify on behalf of that the statements made in
Paragraph 1 and 2 are true to my knowledge and I have not suppressed any

material fact.

And T sign this verification on this the day of December, 2004,

e
I P N
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‘Estt: \'I]]l600 dated ’_"nhMav 2003 on the above subject for information and necessary action. In
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Nn A-l H!M/l/‘” belg, VIH
Goverdment ol h) 13

< Central Walel (,ommmmn

Sewa Bhavan, WK Puram,

; New Delhi-1 koo,

: Dated the 27 May, K1Y,

. !r . . - . . v '\

he Supgintending Engineer,
Manning Lircle, ;

Central V-uct (Ommmsmu ! (
HI6S-GH, Typc V., Nil-iv, C
Pund.lha\j 121001,
. = |
G""‘l of “'R*‘ Duty Weightage to Chowkidars in fiekl furnmations of
Cwe, o i

t

[ am dirgeted tw refer 0 your letier No. lﬁ/(lﬁ//\dmn IViPart-1v/1872.
dated "6 4 2NIE on the subjeet noted above and 1o suy that the matier
rckuting { m the entitlement of Chiowkidars w night duty allowance has been
(urther czmmmod by the Ministry of Waler Resources in consultation with

the Dcp.srlmem of Petsnnel & Training who have opincd/advised us
follows:s :

“!t is clarified that aight duty being an uH\.p.mec characteristic of
tie job of Chowkidars no wc;gh:agc for night duty is admissible to
£ hnwkldam Vih Pay Commission vide pua 52.23 of its report has
.dw not found any justification fos grant of Night Duty Allowance
tg theni as according to Vih Pay Commissioi, (’hnwkid.m are not
n,;cplnycd tound the clock, but ure only requlied 1o perform shint
uty which include night us pait of sheir normil responsibilities™.

2. (mm the abiove advice of the Deprtment of Personniel. it wilt be
“seen that f,,huwkld:uq we nutentivled topight duly wllow; ince. Yoo are
requesicd tn fssuc necessary fnstructions accordingly to all the concerned

ficld fmummm sfunils of CWC in supersession of the esrlicr instructions on
the su!)]cd

.‘

- % /\Cimn taken may please b intimated to 4his Commission urgently
fur dppn‘ﬁlag Ministiy of Water Resources and the I)L‘p.lrlmenl of Personnel
& Trdinu;g of.the position. !

Yoy f.mhlullv

W CET, &

(LS. Chaidhae)
Under Seetetury (1V)

o



Ovedtime and Night Duty Allowance 29
The Government has decided to continue the status quoin regard o
payment ot OTA pending a review of the matter. OTA may be paid on the

basis of notional pay admissible to the employee in the pre-revised scale
of pay/pay slabs as per the existing order. *

i
Eligibility

Night Duty Allowance is given to the employees-

{1} whose basic (pre-revised) pay is up to Rs. 2200 p.m.; and

(1) who perform duties between 22.00 hours and 6.00 hours.

Night Duty Allowance is not available where the working hours have
been arnived at, after taking into account the night weighitage factor of 10
minutes for every hour of night duty performed.?

For the purpose of night duty allowance, a uniform weightage of 10
minutes is given for every hour of night duty oerormed.

NIGHT DUTY ALLOWANCE

Rate of Night Duty Allowance
(i) Forcontinuous and intensive duty :
Rates per hour are calculated on the basis of current rates of
Pay+DA+ CCA divided by number of working hours in a month,
(i} Forintermittent duty : 2/3 of the rates worked out in (i) above.

5

1. D.OP.AT,0.M. No.21017/3/97-Estt. (Allowances), dt. 21.11.1997 (Annexute 4.11).
2 DOP.&T,O.M. No. 12012/4/86 - Fstt. (Allowancos), dt. 4.10.1889 (Annexure 4.VH1).




;;Al/owances R)/'-C‘Jentral G}Jvernn"ient Ern/;/oyees
ANNEXUﬁE 4.V
'Iexl of DOP&T, OA/: No. 12012/4/86-Esll. (Allowances) di. 4 10. 1989
We:ghtage for Night Duty/Night-Duty Al!owance ;

i The undermgned is <hrectcd to say that in Paragraph 26.13 of ils repon the
'Founh Pay Commission nas tecommended as below on the above sub;ect
= \.;, “nghtDuty Allowancg,a orwe:ghtaqeforhmurs ofworkpedo'meddunng nignt.
1t has not been posgible for Government 1o introduce a uniform sys‘em of
.weightage for "Night Dyty" because the requirements of each organisation
.are aitlarent. Suggedgn’ s have been received lor prescribing uniform stan-
dard for “Nigni Weightage” and night duty hours. Government may consider
‘ ihe advisability of ha\émqthe entire matter examined asithas various aspects
7and implications. In the meantime, Government may refix lhe raleo of night
2% duty allowance”
¥ 2272, In pursuance of;: Ihe above recommendation a Comrmnee wa., consti-
ntuted in the Depariment qf Personnel and Training associating represemahvc of
r%the ‘major employing. Ministries/Departments, where the stalf is- requrred to
perform night duty. Alter careful consideration of the Committee’s recommenda-
ztions, the President is plt.as'ed to decide as foliows -

2 (i) Wherever the ‘{Jorklng hours have been arrived at afler takmg into
-accouni the mq}g. weightage factor no further compensatlon may be
- admissible. ¥
-, (i) Night Duty may he defined as duty performed between 22.00 hours and
6.00 hours. = :

% (ili) Auniform we:thage of 10 minutes may be given tor every hour of mghl

; duty performed =} I

-(iv) The ceiling ot F‘ay for enlitiemerit of Night Duty Allowance shall be Rs.

2,200 per montk. There wiil, however, be no ceiting for entitlement of .

- Night Duty A!!w/ance in respect of the officials who are, at present,.

=l getling this benifit as per exisling criteria.

i2:(v) Night Duty Aliowance shall be computed as per the fouowmg formula;

L+ i, (a) forcontinujus and Hates caiculated on the basis of current

' intensive dity. rates of pay including D.A. & C.C.A. di-

T vided by the number of working hoursin a

month. For administrative convenience,
the pay scales may be fitted into conve-
nient stabs at the option of the Depart-

‘

ment.
..{b) For intermiitent and 2/3rd of the rate worked out under (a) -
excluded Qlass ] above

(vn) Where in rewsvg.g the pay scales of any category an omprovemem over
- replacemeni soale has been granted after taking into account night duty

- grant of any aflgwance such as Nursing Allowancein the case of Nurses
no further compensahon may be allowed for night duty.

"3, « The existing onlers on the subject.in so far as they relate to mghl duty
t:should be deemed to hai/e been madified accordingly.

* in"tespect of ezmpioyeeo of. Dcpartrdent of Telecommunucatmn and
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. or where the'night duty factor has already been taken inlo account for




