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consideriﬁg the facts and circumétances
of the ca%e as an interim measure we

direct the respondents to stay the

enquiry proceeding initiated vide memo

§$daﬁed 4.5;200é until further orders.

The State Govt. of Assam may file
written statement, if any, within four

weeks from today.

Lisf‘the case for further order on

19.8.2002.
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Heard Mr.h.S.Bhattacharjee, !

' learnuu Sr.counsel for the applicant,

,aiso Mr.A.K.Chaudhury, the learned Addl.
Central Govt. Standing counsel who has |
istated chat the Central Govt. are not

(filing ite written statement separately.

!

'Mr.Bhattacharjee, learned counsel prays.

*for-stay of the operation of the discipli-
nary proceedings Let the matter be posted
‘on 18.7.200¢2 for orders in the presence
of the learned Gowt. Advocate, Assam. A
1COyY of the order be served upon Mes .M.

fDas the leurned Govi. Advocate, Assam.
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learned Sr. counsel for the applicant,

who has prayed for .an -interim order.
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10.7.2002 on

The matter came up on

which date it was ordered for posting

i of the matter in presence of the
H

! learned Govt. Advocate of Assam. Steps
j were- taken from the Office for

{ communicating the order. Thereé was no red

| presentation - from the side of the State

Govt. of Assam. Mr.A.X.Chaudhuri,

{ learned Addl.c.G.S.C. appearing for the

Union of 7TIndia stated tha: Union of
Tndia is only watching the proceeding,
and it is for the State Govt. of ‘Assan

to act.

; | Contd...

LR S



M W

e awe  coab e €3 o cma . L - S

Notes Of the Reé_:jiétry

u:.—.qm—am::.cneamx—_-caraamer.a

mb

em;amrzgcza}mmm‘gﬂm

&
v . )
Ty, b s

) win

- . .
»!
b W4 -
N

w_smear_sm:.eammn.—_guuamm

}i[i . Judgment doné'o'rod{in open Court,
gkopt in separate ‘sheets, The application
jis dismissed in terms of.the order, W'

to costs,: ' - i RAE
il oo . - >
g Membep 77 Vice=Chairman



N | ¢
N T ; TR RS
ige - ! -
ﬁ _ !
) !
(¥ s
- !...Vﬂ., ., ) m m m
, La &cte T mu m - t
. 13 )
H - &
\ e
I4 s
- QO
e
: TR .
v ot
(o]
TR
P g ’
) o
. , .O - r——
S ] .
! i .
(R
f 1
- : rv/“.ﬁxl!v»lvﬂcoa Y e . : : BT .\
e - ¢ { N . B Sl e Xv‘v.un - Saaaiae FBL SO SO 2 SO S SO S
=e § ’ -
oot
b .
i
£
v..lﬂ;r.ll.l.ml.flu.lﬁn..,..kl*l.*'..o.\mlflLln.,. . .
my = ) i e st e e el . S e o - i i e o .
oy : R T e
RO e T R,
e v e
o !
..,.mu.ﬂ,.u .
‘D .
jod
et
b+
. . b
~ ol
REA
2 ,
> 1 ; ’
. . 3

e

oy



Centrsl Adminis?f A
“aAfta xmaiT whe

\,\V\S‘N 7 8PR 2006

Guwahati Bench.
R A

%

ative 1 ,‘ib‘,‘.f\ai
O

THE GAUHATI HIGH COURT

(HIGH COURT OF ASSAM, NAGALAND, MEGHALAYA, MANIPUR,

TRIPURA, MIZORAM AND ARUNACHAL PRADESH)

WRIT PETITION (C) NO.6646 OF 2003

Shri Binoy Kumar Mishra, IPS
s/o Jagdish Mishra,

Resident of D/3265 Vasant Kunj,
New Delhi -110070.

-Versus-

1. Union of India, :
represented by the Secretary to the
Government of India, _
Ministry of Home Affairs,

-~ . New Delhi. '

2. The Joint Secretary(Police), |
Ministry of Home Affairs,
Government of India,

North Block, New Delhi.

3.  The State of Assam,
represented by the Chief Secretary
to the Government of Assam,
Dispur, Guwahati-781006.

4. The Commissioner & Secretary to
the Government of Assam,

* Home Department,
Dispur, Guwahati-6.

... Petitioner.

... Respondents.




PRESENT

HON'BLE THE CHIEF JUSTICE MR.B.SUDERSHAN REDDY
HON'BLE SMTI JUSTICE A. HAZARIKA

For the petitioner: Mr.G.K.Bhattacharyya,
‘ Mr.Z.Kamar,
Mr.P.Sarmah,
Mr.D.Goswami, Advocates.

For the Respondents: Mr.D.C.Chakraborty, Central Govt Counsel.
Mr.B.J.Talukdar, Govt Advocate, Assar.

Date of hearing . 30™ March, 2006
Date of judgment  : 30" March, 2006

JUDGMENT AND ORDER
~ (ORAL)

- B.S.REDDY, CJ.

This writ petition filed under Article 226 of the Constitution
of India is directed against the order dated 05.09.2002 made in O.A.
No.167/02 on the file of Central Administrative Tribunal, Guwahati

Bench.

2. The question that falls for our consideration is whether the
order paséed by the Central Administrative Tribunal suffers from any
error apparent on the face of records requiring interference in
exercise of our certiorari jurisdiction. Relevant facts, which are in

brief, may have to be noticed.
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3.

The petitioner is a senior IPS officer of 1988 batch and he

belongs to the Assam Meghalaya Cadre. That a Departmenta

Proceeding was initiated against the petitioner. Vide proceedings ’

dated 03.07.1995 two charges were framed against the petitioner,

namely —

“ Charge No.1: That while Shri B.K.Mishra, IPS( U/S) was
posted as Commdt. od A p.Bn. Makum, he committed

sexual assault on Smti Bharati Saikia (Bey) w/o his

orderly Constable Kamal Singh Bey on the night of

6.12.94 in a room of his official residence at Makum
during the absence of Constable Kamal Singh Bey. The
incident has been described in Annexure-Il.

The above act on the part of Shri B.K.Mishra, IPS
(U/S) involving the wife of one of his own force personnel,
is unbecoming of a member of IPS to which he belong.
Shri B.K:Mishra, IPS(U/S), therefore, contravened Rule

3(l) of All India Services (Conduct) Rules, 1968. He is, -

therefore, charged accordingly.

Charge No.2: That while Shri B.K. Mishra, (U/S) was

posted as Commdt. 24 A p.Bn., three Bn. personnel of
o A P.Bn. were sent under his instruction to his house at
Bombay for doing private work. The incident has been
described in Annexure-Il. Shri B.K.Mishra, IPS utilized the
services of Govt. personnel for doing private work
whereby he failed to maintain absolute integrity, devotion
to duty and a conduct nor unbecoming of an officer of All
India Service. Shri B.K.Mishra is, as required under Rule
3(/) (ibid) Shri B.K.Mishra, IPS (U/S) s, therefore,

charged accordingly.




ANNEXURE-II
STATEMENT OF IMPUTATION OF MISCONDUCT IN
SUPPORT OF THE CHARGES FRAMED AGAINST
SHRI B.K.MISHRA, IPS (U/S)

That while Shri B.K.Mishra, IPS was posted as the
Commdt. 2 AP.Bn., Makum following incidents took
place.
incident No.1: Constable Kamal Singh Bey of 2" A.P.Bn.,
Makum was posted as orderly Constable to Shri
B.K.Mishra, IPS(U/S) then Commdt. A.P.Bn.Makum
herein after called the Charge officer, Constable Kamal

Singh Bey was staying with his wife Smti Bharati Saikia in
an annex house in the compound of the official residence
occupied by the charged officer. The charged officer
permitted his orderly ‘Constable Kamal Singh Bey to be
detailed for dak duty occasionally. On 5. 12.94, Constable
Kamal Singh Bey detained for dak duty in Sonitpur
District. Taking advantage of the absence of Constable
Kamal Singh Bey, next night, the Charged officer entered
into the place where Smti Bharati Saikia (Bey) w/o
Constable Kamal Singh (Bey) was alone and managed o
take Saikia (Bey) with him into his (charged officer’s)
room and commit sexual assault on her. At about 10.30
PM. on the same night, Const. Kamal Singh B'ey
chanced to return to his living place from Sonitpur. He did
not find his wife at home but her bed was ready with
mosquito curtain down and tucked in. Kamal Singh Bey
searched for his wife and during search he entered the
residence of the charged officer through the lavatory.

/
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Kamal Singh Bey could listen to his wife’s weeping voice.
Then he pushed the door open and found the charged
officer in a compromising position with his wife. The TV
was on but light was off. Constable Kamal Singh Bey
gave three blows successfully to the charged officer.
Constable Kamal Singh Bey rescued wife and took her to
their house.

On 13.12.94, the charged officer ordered that
Constable Kamal Singh Bey and his wife should be sent
to Diphu on the day by a Battalion truck which was going
to Guwahati to collect medical stores. The reason was as
given by the charged officer Constable Kamal Singh Bey
was creating nuisance in the business premises.
Accordingly the order was carried out.

The above act on the part of the charged officer is
unbecoming of a member of All India Service a he is and
is tentamounts to a violation of Rule 3(1) of the All India
Services (Conduct) Rules, 1968.

Incident No.2:  On 27.1.95 Honorary Lance Naik Golap
Boruah,Hony,Lance Naik Ramjit Mala Const. Someswar
Dihingia all of 2" A.P.Bn., Makum left for detachment bgr.

Delhi for misc duties on Railway passage warrant with

instructions to report to Incharge detachment Bgr. The
charged officer instructed them to go to Bombay by train
from Delhi to do Bore work in his house at Bombay. The
charged officer paid the railway fare for journey from Delhi
to Bombay and back. The aforesaid personnel of the Bn.
went to house of the charged officer at Bombay as per

instructions and returned to detachment bgr. Delhi on

&
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17.3.95. They were allowed to leave detachment vbgr.' On
19.3.95 PM on passage warrant. They reached Bn bgr.
On 23.3.95. The charged officer provided as a guide td
locate his house at Bombay, a sketch map to the
aforesaid 3 personnel. -

The charged officer by the'labove act misused his
official position for private work thereby violating Rule 3(1)
of the All India Services ( Condubt) Rules, 1968.”

A Departmental Proceeding was drawn up against the

petitioner herein and an Inquiry Officer was appointed to make inquiry

into the charges. Surprisingly, by order dated 01.06.1999 the

disciplinary proceeding was dropped. The order reads as under:

5.

"Read : The Departmental proceeding drawn up against
Shri B.K.Mishra, IPS vide this Deptt. Memorendum

‘No.HMA(IPS) 145/115 dated 3.7.95 and his written

statement of defence dated November, 1995 and other
relevant records in this regard.
and

Also read the report of the Inquiring Officer. |

Order:  After careful consideration of report of the
lnquiring Officer and other relevant documents, the
Governor of Assam is pleased to drop the proceedjngs
against Shri B.K.Mishra, IPS. Shri B.K.Mishra is,
however, cautioned to be careful in future in respect of

deploying personnel of the fques. ?

The'order does not say as to whether charges framed against |

the petitioner were held proved or not. The order merely reads, on

A
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careful consideration of the report of the Inquiring Officer and other
relevant documents, the Government has chosen to drop the
proceeding. By a subsequent order dated 08.07.99 the period ef
suspension from 19.05.95 to 27.08.95 in respect of the petitioner was
directed to be regularized by ‘treating the period as on duty for all

purposes.

6. Be that as it may, the Government of Assam vide order dated
04.05.2002 reviewed its earlier order dated 01.06.1999 only after the
National Human Rights Commission has expressed its anguish-about
the manner of framing of charges and disposal of the Departmental
Proceeding drawn up against the petitioner. The National Human
Rights Commission advised the Government to review its order dated
01.06.99. The review order reads — “After careful examination of the
Inquiry Report submitted by C.1.D., charges framed, other relevant
documents and observations of the National Human Rights
Commission, the Governor of Assam is pleased (o review the case
and start de-novo inquiry into the charges by invoking powers
conferred on the State Gavt. under Rule 24 of AIS(D&A) Rule, 1969
read with Rule 28 of the same Rule. Accordingly, the order
No.HMA(IPS) 145/Pt.1l/173 dated 1.6.99 in the Departmental

Proceeding case against Shri B.K.Mishra, IPS stands reviewed.”

7 The said order dated 04.05.2002 has been challenged'by the
petutloner in O.A. No. 167/2002 before the Central Administrative
Tribunal, Guwahati Bench. The learned Tribunal after an elaborate
consideration of the matter vide judgment and order dated
05.09.2002 declined to grant any relief to the petitioner on the ground

that the order of review has been passed by the State Government
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on basis of the opinion expressed by the National Human Rights
Commission, which is a high powered Constitutional Body. This writ
petition. is directed against the said order passed by the Central

Administrative Tribunal dismissing the O.A. No.157/2002 preferred by
the petitioner.

8.  The petitioner has raised a number of grounds in the writ
petition challenging the impugned order passed by the Tribunal.

9. Shri G.K.Bhattacharyya, learned Senior Counsel appearing for

- the petitioner, inter alia, submitted that the impugned order of the
Central Administrative Tribunal suffers from incurable infirmities and
deserves to be set aside by this Court in exercise of its certiorari
jurisdiction. The learned Senior Counsel mainly contended that the
impugned order of review passed by the Government on 04.5.2002 is
.ultra vires. The Government has no power to revrew or revise its own
order after a period of one year of passing of the orlgmal order, which
may provide cause of action for exercise of revisional power. The suo
moto power exercised by the Government of Assam is hopelessly
time barred. It is also contended that the Government is vested with
no power to review its own order since bower under Rule 24A is with
the Central Government and not the State Government.

10. Itis a very peculiar case in which the Central Government
made a “short submission” stating that Central Government does not
intend to file any separate reply in the matter since none of the
lnstructlons/ rules admlnrstered by the Central Government has been
challenged. The State Government havmg filed counter afﬂdavrt did

not produce record and the learned Government Advocate states that

e




in absence of record he is not in a position to argue the matter.
However, since the State has already filed its affidavit-in-opposition,
we may usefully refer the same to the averments made in the affidavit
filed in opposition. Obviously, there is something more than meets.the
eye.

11. In the affidavit filed in opposition, it is stated in clear and
categorical terms that the case was reopened énd order was issued
vide Government order dated 04.05.2002 ordering de-novo enquiry
“as the NHRC in its proceeding dated 11.1.2002 had expressed
anguish over the order of the State Government in disposing the
Departmental Proceeding. Accordingly, Departmental Proceeding
was drawn up and the petitioner was asked to show cause vide No.
HMA(IPS) 145/Pt.1l/186 dated 31.5.2002. But the petitioner did not
respond the matter and filed an appeal petition in the Hon’ble CAT
being O.A.No.167/02.” After dismissal of the O.A.No.167/02 by the
Central Administrative Tribunal vide order dated 05.09.2002, the
petitioner was reminded to submit his written statement in reply to the
show cause notice. The petitioner instead of submitting his reply
requested the Government to furnish some documents which has no
relevance whatsoever to the Departmental Proceeding since aimost
all the documents have already been furnished to the petitioner in
connection with the Departmental Proceeding. It is further stated that
the writ petition filed by the petitioner after a period of one year'of the
order passed by the Central Administrative Tribunal is hopelessly
tirﬁé barred. It is also stated that “The petitioner is an indisciplined
litigant type of officer. Being not satisfied with the work he has been
prematurely repatriated from Central Deputation in NCRB, New Delhi.

...... Petitioner should have joined the parent cadre within the
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prescribed joining time and reportedly he had reported to the DGP to
" arrange his posting, but vthe petitioner has not reported for joining till
date. Instead, the petitioner had submitted earned leave petition for

60(sixty) days on 6.6.2003. The said leave period is already over and

there is no information from the petitioner. Further, the officer has not

been maintaining a good relation with his wife and therefore his wife
had also submitted a complaint against him to the NHRC and the
NHRC has referred the case to the State Government for inqufry and
now the matter is under examination.” It is further stated that “the
Deparfmental Proceeding initiated was dropped, but the officer was

cautioned to be careful in future. The Government did not take any

drastic action against him with an expectation that a budding career .
would be reformed, but his activities narrated above showed. clearly

against expectation.”

12. Be that as it may, the Government even before passing the.

order dated 04.05.2002, put the petitioner on notice requiring his
explanation as to why the order dated 01.06.1999 dropping the
Departmental ProCeedi'ng against hirﬁ should not be reopened for the
purpose of making a de-novo inquiry. The petitioner admittedly did
not file any reply whatsoever to the said show cause notice. The
| peti'tion'er,as well could have raised his objections, which were raised

by him on the earlier occasion as well as in the proceedings before

the ‘Central Administrative Tribunal. In our considered opinion the

petitioner is not entitled to raise any dispute as regards the validity of
the order dated 04.05.2002 since he did not respond and raised any
objection to the proposed revision of the order dated 01.06.1999

whereunder the Departmental Proceeding initiated against him was

dropped.
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13. We also find substantial merit in the objection raised by the
Respondent State in its counter affidavit that this writ petition
deserves dismissal on the ground of laches. There is no explanation
forthcoming from the petitioner as to why he did not challenge the
order passed by the Central Administrative Tribunal, if he was so
aggrieved by it, within a reasonable time. No explanation as such is
forthcoming and whatever explanations offered is not acceptable to

us. This conduct of the petitioner disentitles him for grant of any relief.

14. It is, however, contended before us that the State
Government could not have revised its own order after a long lapse of
more than three years to have a fresh look into the matter. We find no
merit in the submission. In our considered opinion, Rule 24 of the All
India Services (Discipline and Appeal) Rules, 1968 (hereinafter
referred to as "the Rules’) cannot be read in isolation and should be
read with Rule 28 of the Rules, which confers power upon the
authority concerned to condone the delay if good and sufficient cause
is shown and accordingly extend time specified. If Rule 24 is to read
along with Rule 28, it becomes clear that specification of one year
period within which revisional jurisdiction may have to be exercised is
not mandatory. That period can always be extended by the State or
the Central Government for good and sufficient reasons. In cases of
exercise of suo motu jurisdiction by the State Government, the period

of one year prescribed may not be strictly applicable.

15. Facts narrated above, suggest that the entire matter
involving the petitioner leading to initiation of departmental inquiry

and further orders dropping the proceedings of the Departmental

22—
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inquiry about which the National Human Righté Commission made

observations with advise to the State Government to take appropriate
decision in the matter is required to be viewed from a proper
perspective. The delay, if any, on the part of the State Government in
vinitiating vappropriate action to revise its own order cannot be held to
be fatal. The State Government is admittedly clothed with power to
condone the delay, if any, in the matter of filing of revision petition by

the aggrieved individuals and if so, there is no reason as to why the

same power cannot be exercised in order to initiate -suo motu -

~ proceedings in appropriate cases even after the prescribed period of
one year. The prescribed period of one year in Rule 24 is not required
to be rigidly complied with, particularly, in cases where revisional
- power is sought to be exercised suo motu by the Government. We
.éccordingly hold that Rule 24 is directory in its nature and the period
prescribed can always be relaxed for good and c,ogént reasons. The
case in hand is one where the State Government for good and cogent
reasons and in view of the subsequent develdpments due to
intervention of the National Human Rights Commission has exercised
its suo motu revisional power to revise its own earlier order. The
question what order ultimately the Disciplinary authority may héve to
' pass is a different matter éltogether, but the decisidn proposing to
revise its earlier order itself does not suffer from any jurisdictional
problems. At any rate, the petitioner did not raise his little finger when
he was put on notice by the State Government requiring his
‘explanation as to why its earlier order dropping the Disciplinary
Proceeding should not be revised. The petitioner shall be deemed to
_have accepted the propdsal. .

2
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16. Viewed from any angle, we find no merit in any of the
contentions of the petitioner and in this writ petition. The writ petition

shall accordingly stand dismissed without any order as to costs.

17. Observations, if any made in this order, shall have no
bearing whatsoever upon the merits of the Departmental Inquiry and
the same may have to be completed in accordance with law. The
State Government, however, is directed to complete thé Disciplinary
Proceeding initiated against the petitioner within a period of B(six)

months from the date of receipt of this order.

s -
3/ JSDEIQZARIKA SG/- BS REDDY
CHIEF JUSTICE

b;:mo No HC XXI E ) l é\ —_ &0 'R M. dtd ’ . 4 0 /()
pY forwarded for information and necessary act;on '
1. *

Union of India
of ’ 3y represented by the S -
India, Ministry of Home Affairs, 3259§2§§1F° the Government

The Joint Secret

. ary (Polic -

of Indin, North Block. NeweééfﬁinlStry of Home Affairs, Govt
. [

2.

3. The State of

Assam, represente
4 Govt., of Assam, Dispur, Guwahaiigg the Chief Secretary to the
. L

The Commissio
ner & Secret
Department, Dispur, GuwahaEiZGto the Government of Assam, Home

5S¢ Deputy Regi
Bench, Ra?gzzﬁa;g gentral.Administrative Tribunal, Guwah
to acknowledge ad, Bhangagarh, Guwahati-5, H » Guwahati
ge receipt of the following Case.r e is requested

L)

1. O.A. No., 167/
. . 2002 Part ‘At
with Judgment and order sheets,

Enclo =

\1)\\)\\01 By Order
oF

<
J) Asstt, Regi
. gistrar(l
iLoKy Gauhati High Court éu&E% ti

s
71/0%/ %



+
|
VAN
K *
/
a
-
-
-
-
“
-

e hf b

CuNTRAL AUMINISTRALIIVE YRIbJuAL
GUWAHATI 2 uICH

O+A. /XX®K-No.lb7. of. 2002. . . @k

DAL OF uuCISIoN.‘EJ Wy g’;’he. Lo |,

Shri_ Binoy Xumar Mishra. .. _ APPLICANT(S)

4 e:d s @ wes =@ &ea G.a e moa ecd mo

Mr.A.S.Bhattacharjee,K.Paul,A.Sarma S
J.P.Chauhan, G.D.Paul & D.K.Dey. . . . ADVOCAT= FOR T APPLICANL(S

~VERs3US.
. Union of India & Others. _ .. . .. .. . . o . .. .. _ RuSPONLLNT (5)
Mr.A.K.Chaudhuri, Addl.C.G.S.C. & AUVUCAT L Fur THi

= o= o= My oY K cPHukan; St .Govt. e bida o toted ¢ NSEHMY 2L SPONDLNT ()

THE,HON'BLE. MR JUSTICE D.N.CHOWDHURY, VICE CHAIRMAN.

PHE HON'BLo MR K. K. SHARMA, ADMIMISTRATIVE MEMBER.

1. whether Reporters of local papers may be allowed to sce
the judgmznt - 7

2 To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the
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4. Whether the judgment is to be circulated to the other

Benches .:

Judgment delivered by Hon'ble Vice-Chairman.
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j 1. Union of India
i Represented by the Secretary
d to the Government of India

i Ministry of Home Affairs
New Delhi.

i 2. The Joint Secretary (Police)
i Ministry of Home Affairs
N

' Government of India, North Block
i New Delhi.

G IR The Director
i

National Crime Records Bureau
East Block-7,
New Delhi.

R.K.Puram

ﬂ 4. State of Assam .
i Represented by the Chief Secr
| to the Government of Assam

| Dispur, Guwahati-781 006.

etary

5. The Commissioner and Secretary
to the Government of Assam
l% Home Department, Dispur

| Guwahati - 781 006.

‘.'l -
6. The Director General of Police
Assam, Ulubari

i Guwahati - 781 007.

' 1 N
WBy Mr.A.K.Chaudhuri, Addl.C.G.S.C. &

i Mr.Y.K.Phukan, Sr.Govt.Advocate, Assam.

1

|

I ,

%1‘ CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.
| .

i Original Application No.167 of 2002.

]

i .

ix Date of Order : This the 'B]H Day of September, 2002.
l THE HON'BLE MR JUSTICE D.N.CHOWDHURY, VICE CHAIRMAN.
I :

w THE HON'BLE MR K. K. SHARMA, ADMINISTRATIVE MEMBER.

i

IH Shri Binoy Kumar Mishra

i S/o Jagadish Mishra

}a Assistant Director (Records)

i National Crime Records Bureau (NCRB)

|  East Block-7, R.K.Puram

3 New Delhi. . . . Applicant.
H '

i By Advocates Mr.A.S.Bhattacharjee, K.Paul, A.Sarma,

w' J.P.Chauvhan, G.D.Paul & D.K.Dey.

i'- -

j} - Versus -

. Respondents.
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CHOWDHURY.J.(V.C.) :

Is there an inhibition of a second enquiry by
the discipliﬁary\guthority after the delinquént officer
had once been absolved 1is the subject matter of
controversy raised in this application. The basiq facts
relevant for the purpose of adjudicatibn of the

proceeding are recorded herein below :-

1. The applicant is an IPS Officer of 1988 Batch
and belongs to the Assam Meghalaya‘Cadre. He was posted
as Commandant, 2nd Assam Battalion, Makum, Aséam in the-
year | 1994-95. During that @period a disciplinary
proceeding was initiated against the officer vide
communication No.HMA/(IPS)145/115 dated 3.7.1995. One of
the charges was related to sexual hérrassment caused to
the wife of orderly Constable Kamal Singh Bey by the
officer. vThe other charge was that of deé}oymentr of.
Carpenters.fron 2nd A.P.Bn. to work in the flat of the
officer at Bombay. The charges were enquired into. The
Governor of Assam vide order dated 1.6.1999 was pleased
to drop the proceeding against the applicant. The officer
was, however, cautioned to be careful in future in
respect of deploying personnel of the force. The
applicant thereafter wént on aeputation as an Assistant
Director (Records) of National Crime Records Bufeau, New .
Delhi for a period of four years. By the impugned order .
dated 4.5.2002 the Govt. of Assam has now sought to

embark
review the case and /iupon a de-novo enguiry into the

Contd./3
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charges levelled against the applicant, The legitimacy of
which is assailed in this proceeding as arbitrary,
discriminatory and malafide exercise of power. The
issuing '
competence of the authority in /the order without due
concurrence of the Ministry of Home Affairs in this
proceeding is also one of the ground of challenge.
2. The'respondent Nos.4 & 5 submitted its written
statement and referred to Rule 24 & 28 of the AIS
(Discipline & Appeal) Rule 1969. The respondents also, in
the written statement; referred to the report submitted
by the enquiry officer conducted by an Inspector . General
of Police (CID){ Assam vide memo No.C.CID/95/195 dated
24.4.1995 and coﬁfended that both the charges levelled
against the applicant were found to be proved.
3. Mr.A.S.Bhattacharjee,‘ learned Sr. counsel
appearing on behalf of the applicaﬁt, assailing the
legitimacy of the de-novo proceeding contended that the
authority conducted an enquiry and on completion of the
enquiry did not find the applicant guilty. The order
passed by the aufhority under disciplinary rules is quasi
judiciél order that was passed with due application of
mind. The said order has its own sancfity. The
respondents in a most lighthearted manner. initiated' a
purported disciplinary proceeding only with a view to

to beGmisch |
punish the applicant 'and /dismaxe his reputation at the

IW
contended Mr.Bhattacharjee.
behest of some interested Sr.IPS officers,/Answering the

contentions df the applicant Dr.Y.K.Phukan, learned

Sr.Govt. Advocate appearing on behalf of the respondent

Contd./4
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Nos.4 & 5 referred to the provisions of the AIS
(DisciélineA& Appeal) Rules 1969, more particularly, Rulel
24 & 28. of the same and contended that the authority took
a conscious decision to re-open the matter on due
application of mind. The authority, considering the
nature, facts and circumstances of the case, condoned the
delay and initiated the proceeding under Rule 24 of the
Rules. Mr.Y.K.Phukan, the learned Sr.counsel particularly
drawn our attention to the findings reached by a
Sr.officer, who conducted the enquiry on aésessing the
evidence on records, which found the applicant guilty of
the charges.

g, We have calléd for the records and on perusal
of the records, it transpires that the report submitted
by the then IGP (CID), Assam dated 24.6.1995 was a réport
passed on preliminary enquiry. A full fledged éroceeding
was drawn. up against the ;pplicant under disciplinary
rules and thereafter appointed an enquiry officer. After

FREarY

zicompletion of the enquiry the enquiry officer submitted
its report and thereafter only by order dated 1.6.1999
the proceeding was dropped. By the impugned order dated

4.5.2002 the de-novo enquiry was started to gnquire into
the charges against the applicant.

5. We have given ouf aniious consideration on the
matter. Undoubtedly, a / full fledged disciplinary
proceeding was conducted against the applicant. After the
cdmpletion of the enquiry the competent authority, after

considering all the aspects of the matter drqpped the

Contd./5
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proceeding. The discretion exercised by the authority
was, no doubt,. a cénscious decision. The power of revision.
hedged
is not unfattered. It is./with limitation, as was contended
by Mr.A.S.Bhattacharjee. But then, facts remained that
the authority acted upon the observations made by
National Human Rights Commission (NHRC) on the complaint
lodged by Shri Kamal Siﬁgh Bey. The observation made by
binding '
the NHRC is of/ on the State Govt. . Needless to state that
the NHRC is a high powered body constituted by an Act of
Parliament known as (THE) Protection of Human Rights Act,
1993. It is an Act to provide for the constitution qf a
Natibnal Human Rights Commission, State Human Rights
Commissions in States and Human Rights Courts for better
protection of human rights and for matters connected
theréwith or incidental thereto. The Parliament entfusted
the NHRC all the necessary powers for protecting and
preserving the human rights. ‘Chapter TIT of the Act

enjoined upon the Commission  its funtions and powers.

Chapter IV of the Act indicated the procedure of the

 Commission. Steps after enquiry are mentioned in the

Section 18 of the Act. The commission is charged with the
power to recommend to the concerned State Govt for
initiation of proceeding for prosecution or such other
action as the Commission may deem fit against the
concerned person or persons. Considering the nature and
funtions of' the NHRC, it cannot be said that its

cpinions
recommendation, findings,/ and observations can he

Contd./6
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disregarded by the State Govt. Admittedly, in this case,
the State Govt. dropped the proceeding as far back on
1.6.1999 and pfoceéding was initiated only affer the
directions issued by the NHRC.V The minutes of the
meeting of the Chairperson of NHRC wifh the Senior
officer of the Assam>State Government held on 11.1.2002
was placed before us by thé State Govt. counsel for our
perusal. Mr. A.Sthattacharjee, learned Sr.coﬁnsel for
the applicant, towérds the =2nd of his submission sought
to guastion the aathority of the WiARZ for issuing the
dicrection or obsarvation in a manner, which Ffinally
concludai by the_computent authority. On considerétion
of_all'the,aspects of the mattsr, we are not pursuaded
to go into that areana. NHRC is a high powarad body
established by the Parliament of India tg presarve and
protect the human rights. The object of the exercise was
attainm=znt of the goal set out by the StaEute. All in
all it will 1lead us o transgrassion of our
jurisdiction whicﬁ w2 loath. to embark upon. Abovz all
it will be against our better judgemant.

All things considerad, no illegality 1is
disceraible in the impugned action of the respondents,
calling for Judicial Review. .For the resasons stated
shova the applicaion is liable to be dismissed and thus
aismissed. Hfhk intarim order data3 18.7.2002 stands

|
dismissed) e (ol A

There shall, howewer, be no order as fto costs.

PP o
( K. K. SHARMA ) ( D.N.CHOWDHURY )

ADMINI[STRATIVE MEMBER VICE CHATIRMAN
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATT BENCH; s s GUWAHATT

et oy — 2R

(an applicatj,qn under section 19 of the Administrative
Tribunals Act, 1985)

0.A. NO. . OF 2002

8Shri Binoy Kumar Mishra
Son of Jagpdish Mishra
Assistant Director (Records)
National Crime Records Bwreau (NCRB)
East Block=7, R.K. Puram,
New Delhi,
- APPLICANT

- Versus =

1) 'Union bf India,
represented by the Secretary to the
Govemment of India, Ministry
of Home Affairs,
New Delhi,

2) The Joint Secretary (Police),
Ministry of Home Affairs,

Government of India, North Block
New Delhi,

3) The Director, National Crime Records Bureau,
East Block=7, R.K. Puram,

New Delhi.

4) State of Assam,

represented by the Chief Secretary to the |
Govermment of Assam, Dispur,

Guwahati-781 006,

Contd. e ( 2) [ ]
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5) The Commissioner and Secretary
to the Govemment of Assam,

Home Department, Dispur,
Guwahati-781 006,

6) The Director General of Police,
‘Assam, Uluwbari, |

Guwahati- 781 008.

- RESPONDENTS .

1) ‘PARTICULARS OF- THE- ORDER. AGAINST WHICH THE APPLICATION

1S MADE s=-

. An order dated 04-05-2002, bearing Memo No.

HMA(IPS) 14 5/PT-I1/185, passed by the Commissioner and

Secretary to the Govemment of Assam, Home Department, see-

king to initiate de-novo inquiry against the spplicant,

by invoking powers conferred AonA the State Govermment

~under Rule 24 of the All India Services (Disciplineé and

Appeal) Rules, 1969 read with Rule 28 of the same Rules.

2) JURISDICTION OF THE- TRIBUNALg-

 The applicant submits that the subject matter

_ of this spplication is within the jurisdiction of this

Hon'ble Tribunal,

3) LIMITATION :-
‘,I‘he applicant further declares that the
‘gpplication is within the limitation period prescribed

in section 21 of the Administrative Tribunals Act, 198 5.“

Contdees..(3).
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{Mamum; Assam in the year 1994-95 and during that period some

-(3)= "
4) FACT- OF THE CASE s- |
4.1 . That the applicant is a citizen of India and
is therefore entitled to all the rights and protection zv

gn,a;:_antée;i by the Constitution of India and the laws framed - 3

thereunder ,

4.2,  That the applicant is working as Assistant
Director (Records) in the National Crime Records Bureau,
New De_lh.’_;,_o_r;_dep_utation since November, 2000 for a périodr
of four years, Prior to this , he was posted as Superinten-

dent of Policel, Kamrup,.

4,3 .That during his servic8 tenure, the applicant

was posted as Commandant, 2nd _‘Assam Police Battalion,

baseless and totally concocted allegations were levelled
by one constable nam_eé. Kamal Singh Bey against the
applicant alleging sexual assault on his wife., The
constab_le was p:ompgd to take this step because he was
facing suspension and disciplinary action for his long

and unauthorised absence from duty. This was done at the
behest of a senior IPS Officer with whom the applicant

had somé differences and who wanted to teach the applicant

a lessons

4.4, That after preliminary inquiry, the departmental

proceeding was drawn up against the applicant by the

Government ofAssam vide Memo No., HMA(IPS) 145/115 Dated
03-07-1995 and inquiry was conducted by the then Additional
DGP (CID) Assame. On completion of the inquiry, the
Government of Assam dropped ‘the proceedings vide ordei:

dated 01-06-1999 bearing Memo No. HMA(IPS)145/Pt-II/173,

Contd. oo 0(4) .
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hence could not be substant:.ated. Be it stated here that yf

-{4)= +
as the allegations were found to be without basis and
nowhere in the said order it is mentioned that the i

depar!:mental proceed:mg was dmpped giving benefit of

doubt,
A copy of the order dated
01-06=-1999 is annexed hereto
and marked as ANNEXURE-'A' to
this gpplication.

4,5, ... That though allegations involving commission

of some crime were made by the said constable, he never
reported this matter to any police station, It was leamt
that some complaint had been filed with the National Human
Rig-hts Commission (NHRC), New Delhi b)’the said constable
but during the course of inquiry he denied haviaig done so,
On being asked repeatedly, he admitted that he had never
heard about this Organization, This fact was specifically
pointeéd out to the inquiry Officer which clearly indicates
that the entire thing was fabricated at behest of someone

else,

4.6. That on the ad¥¥ce of the NHRC , the Govt.

of Assam has passed an order for reveiwing the departmental
proceedings and start de-novo inquiry against the appli-
cant. The said order dated 04-05-2002 bearing Memo No,
HMA(IPS) 145/Pt-II/185 has been issued by the Commissioner
and Secretary to the Govemmment of Assam, Home Department
by invoking powers under Rule 24 of the All India Services
(Discipline and Appeal) Rules 1969 read with Rule 28 of

the same Rules . .
Contd. eooe ( S) .
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It has been mentioned in the order dated

04-05-2002 that the Government vide order dated 01-06-1999

dropped the departmental proceedings against the applicatl
by giving him the benefit of doubt, but on Ehe abservatzon
made by the NHRC , a decision has been taken to start

de-novo inquiry by reviewing the order dated 01-~06~1999,

A copy of the orxder dated
04-05-2002 is annexed hereto
and marked as ANNEXURE-'B!

to this application.

4,7, That the applicant begs to state that the
order dated 04-05-2002 is not sustainable because the
power of review has been invoked after the period of
limitation was over, Besides the departmental proceedings
agaﬁzi‘r-xg;t"t‘:he applicant was dropped vide order dated
01-06~1999 because the charge against‘the applicant

could not be proved and not by giving benefit of doubt .
More over Government has passed an order for reviewing the
departmental proceedings without giving any opportunity to
the gpplicant to present his case and it is also not
known to the applicant whether concurrence of the

Ministry of Home Affairs was obtained or not before

© passing such order,

The applicant by high lighting the aforesaid |
facts submitted a representation and requested the
authority concemed to rescinal the order dated
04-05-2002 as it has caused immense mental agony and

harassment to the wpplicant,

Contdeses(6).
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A copy of the representation

;
E

dated 16-05-2002 is annexed
here to marked as ANNEXURE-'C! §©

to this spplicatiom, a%

4.8, _ That the applicant is an IPSVOfficer'of the 1988
batch and he belamgs to the Assam Meghalaya Cadre. Hjis
promotion is due soon. Theraéfurg,iﬁztbaimpugned order
dated 04-05-2002 is given effect to, it will adversely
affect his career. Mor@over the gpplicant is on deputation
to the NCRB, New Delhi for a period of 4(four) yeafs

where he has joined in November, 2000. If dt this stage
;he"applicant_is_asked_to attend the departmental
proceedings at”Gﬁwahati before completion of his deputation
period, it will cause immense hardship to the spplicant
The impugned order dated 04-05-2002 has been issued after
expiry of the period of Limitation prescribed unde: the
All India Services (Discipline and Appeal) Rules 1969,

and it is not sustainable in law,

5) GROUNDS FOR RELIEF WITH LEGAL PEOVISIONG :-

5.1 That the decision to review the order dated
01-06-1999 and initiate de-novo Inquiry against the
applicant as communicated vide order dated 04-05-2002
is beyond the period of Limitation stipulated in the
All India Services (Discipline and Appeal) Rhles 1969,

Therefore, the order dated 04-05-2002 is liable to be set

aside and quashed.

5.2 That, the respondent authority concerned

committed illegality in holding that in the earlier
Contd.. 001(7) .
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proceedings, which culmlnated in the order dated 01-06-1999
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the applicant was given the benefit of doubt whereas it is<

actually not so. The respondents are legally estopped

from initiating fresh departmental proceedings against the

~

applicant simply because the earlier inquiry report did

not appeal to them,

” o500

5.3 _That the order dated 9__5__:9_{1_;2_002 is not sustain-
able because no opportunity was given to the applicant to
present his case. The gpplicant is not aware whether the
concurrence of the Ministry of Home Affairs was obhtained
before passing the impugned order, The impugned order is

therefore liable to be set aside and quashed.

5.4 ~ That the respoﬁdents have taken the decision
to initiate De-novo inquiry without any justifiable
reason only to deprive gpplicant from promotional
benefit. The authority concer;;:tdid not apply his mind and
acted mechanically before deciding to initiate De-noko |

inquiry against the applicant.

Se5e That no useful purpose would be served by
initiating de-novo inqu,tir..y against the applicant on the
same charge since it has already been found to be false

and ¥Baseless., The fact remains that no complaint was

made to the NHRC and the present proceedings i§ at the
behest of some person having vested interest to harass

and humilia‘l;e the applicant. Therefore, the irﬁpugned oxder .

dated 04-05-2002 needs to be set aside and quashed,

5.6, That, the Respondents authority did not follow

the procedure laid down in the All India Services (Discipline

Contdeese (8) .
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and Appeal) Rules 1969 and by their impugned action have
vislated the fundamental and legal rights of the applicant,
The impugned order is also violative of the principles of

natural justice and mkw Administrative fairplay. Therefore

the order dated 04-05-2002 is liable to be set aside and
quashed,

6) - DETAILS OF THE REMEDIES EXHAUSTED s

. .There is no specific remedy available in the

Rules . However the applicant has pursued the matter with

the departmental authority but without any result.

- MATTERS NOT PREVIOUSLY FILED OR PENDING WITH
ANY OTHER COURT sa .

| \ |
L
|

The gpplicant further declares that he had not
| previously filed any spplication, writ petition or suit,
f ’
P regarding the matter in respect of which this application
\ ,

has been made, before any court or any other authority

.
I
[

[}

\ writ petition or suit is pending before any of them.

|

Lol '

|

1
:\
l
.\_

|

| , In premises aforesaid it is therefore prayed
P ’
l |

||

that your Lordships may be graciously be pleased to admit
b ;

or any other Bench of the Tribunal nor any such application,

8) RELIEFS SOUGHT s=

!

1 ithis application, call for the Records of the case, and
a jissue Rule calling upon the Respondents to show cause as
| yto why the impugned order dated 04-05-2002 bearing Memo

1 '

(No. HMA(IPS)/145/Pt~I1/185 (Annexure-'p') shall not be

set aside and quashed and after hearing the cause/causes
{ ijbéen shown and upon perusal of the records be pleased o
l\ %nake the Rgle absolute and/or be pleased ’co pass any such
b
| l\ Contdee..(9).
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further or other order/orders as your Lordships may deem

fit and proper.

9) INTERIM ORDER, IF ANY PRAYED FOR 3= :

Pending final decision on the gpplication
the spplicant respectfully prays that Your Lordships may
be graciously be pleased to stay the operation of the
impugned order 04-05-2002 bear:.ng Memo No. HMA(IPS)/14 S/Pt-II/
185 (Annexure-'R') and/or be please.d to pass any further
interim order/orders as your Lordships may deem fit and

proper.

10) PARTICULARS- OF POSTAL ORDER- FILED IN RESPECT

OF THE APELICATION FEE S

~ Indian postalwc_jrder No, 765494 97  Dated

’Zl/os/oz for Rs. so'oo(Fik"a) is enclosed,

11) LIST OF- ENCLOSURES: :=-

As in Index.

VERIFICATION

_ I, Shri Binay Kumar Mishra Son
~of Jagadish Kishra, aged about 40 years, working
as Assistant Director, ‘National Crime Record
Bureau, East Block~7, R.K. Puram , New Delhi
do hereby verify that the contents of paragraphs
b4 o . 48 | are true

to my personal knowledye and paras 5 to
414  believed to be true on legal advice 4

and that I have not supressed any material facts.

OF THE APPLICANT

Date : 24 S-100L_




~10- : ANNEX U REEY
&

GOVERNMENT OF ASSHM
| . HOME (AE DEPARTMENT
- LI ' . '3&0
o ORDERg BY THE GOVERNOR

' NOTIFICATION

NO,HMA(IPS) 145/pt.11/173 . Dated Dispur, the 1st June, 1999,

Read - '3  The Departmental proceeding drewn up against
shri B, K, Mishra,Ips vide this Deptty Memorandum
Noo HMA(IPS) 145/115, dated 3,7;95 and his written
statement in 'd'efe_n ce dated Nov gnbar, 1995 and othe
relevant records in this regard,
! - " and -
: . 'Also' read theg report of the Inquiring Offioer,
0rdar§ 3 After carefil consideration of the report of the
: | Inquiring Officer and other relevent documents
the Governor of Ass®m is pleased to drop the
proces dings again st shri B, K, miahra,lps, shri
B, K,Mishra is, housver, contioned to be .careful
in future in respect of deploying personnegl of

‘the force.
sd/= m,K, Barooazh,
Secretary to the Govt, of Assam,
Home etc, Départment,
Memog,No, HM A Ips)MS/pt 11/173-a Dated Displr, the 1st Juns, 1999,
Copy tos= The Accountant General, Ass3m, :Maidamgaon,
lebola, Guua ati=28
: (2) The Director Gensral & Inspector General of
police, Assfm, Ulubari, Guuwshati=7
(3) the Director (police), Government of India,
ministry of Home Affairs, Neu Delhi,
(4) shri B, K, Mmidra,Ips, supermtedent of police,
Kamrup, Guuahat1-1
(5) The superintendent , Ass@m Govty Press, Bamuni-
maidam, Guwahati=21 for publication of the Notification,

By order atc.

' Deputy Secy. to the Govti of AssBm,
Nemo_No, Home (A) Department,

proc, Cell/XxvIi/ 15/95/68 Dated Guuahati, the 375 3unet99

g=)shri B, K, Mishra,IPs, supdt, of Police

Copy forwards 1 :
‘ Kamrup for information,

2) supdt, of force (A), D,G,P?s office far
information and necssskry action,

(___—

Deputy Inspsctor General of Police,(A)
SeltAsen; gz Guushati,

Cﬂd’i(@op 4—° Lz
forue gm/ QeIaEa,

c%vzﬁ%ﬁw\
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- . : A
GOVERNMENT OF ASSAM —- ii’
HOMB (A) DEPARTMENT .

An-uawej;i&

s LgiJQEESM§z£i€£E:,II‘]ﬁiL Dated Dispur, the 4;hlﬂav/2092;_ qfﬂ:

O RDER

. The disciplinsry proceeding dr%wn}yﬁ{against
Shri Bs K¢ Mishra,IP the then Commandant, 2nd Assan’ Police ‘Battalion,
‘Mekum vide letter Nb.HMA(IPS)145/11§. dated 3/7/95 on the charges of
nllgged rape on Hmtif'ﬁﬁ:rati'seikia D&y/wiferof Conﬂtable_kamal Singh
- Bey of 2nd Assam Police Battalion could not be proved beyond
reasonsble doubt, Therefore, Govt. vide No.HMA(IPS) 145/Pt,11/173,

datad 1/6/99 dropped the case 'qivj.ng benefit of doubt,. .

‘ . Shri Kamal 84ingh Bey has meanwhile lodged. a
complaint to the National Human Rights Commission and a cese was \
registered under No,3/30/95-1D, | o o

| ' The National Human Rights Commission ha9 m
ohscrvatibngon-the framing of charges and disposal of thevDepattmenta)
Procecding'drewn Up against Shri B, K. Mishrs, IPS gng advised  the

' Govt. to réview,the cade, ’

ade some

\

After careful examination of the Inquiry -Report
Submitted by‘C.I.D.icharges framed, other relavant‘documehts
observationsof the Katlonal Human Rights Commission, the Governor of
'husam is pleased to.review the cgse and start de-novo 1nqu1ty into

~the chafgcs by’ invoking pbowers conferred on the State Govt. under Rule
24 of AIS(D & A) Rule, 1969 read with Rule 28 of the S ame Ruie. v |
Accordingly, the order No;HMA(IPS) W5/Pt,11/173, dated 1/6/99 1n the ‘

Cepartnental Proceeding case against Shri B, K. Mishra,IPS stands
reviewed, B '

and

‘

o 8d/- Ho S, Dag,
cOnmiasioner'&,SeCretéry to the Govt,
Qf . Assam, Home Department, ' i
o Ho MEA(IPS ) 145 /P4, 13/165-%,  Dated Dispur, the Ath Mav/2002, 3
topy forwarded to s ) '

1. The Chief Secretary to the Govt, of Assam, Dispur,Guwahatis=G,
2, The Joint Secretary (Police), Ministry of Home Affairs,
“rvemmnant of India, Kew Delhie

3o  The Under Jécretary to the Govt. of Heghalaya, Home(P) Deptt,,
“hillong, : _ R
‘4, The Under Secretary,U,P,S,C,, Dholpur House, New Delh{ ~

5¢ Shrdi Bs K. Mishrs,IPS, Asstt, Director, National Crime Recorq
Piogiead, Last Blocke7, ReKe Puram, New Delhie -

5. Tne Political (A) Depariment, Dispur, Guwshati«g,

7+« The Director General of Police,Assam,Ulubari._Guwehati-7.
“ the Director, Nationsl Crime Record Bureau, Eacst Block=7,
HuKe rurmm, New Delhie = : ‘ : S

) BY orde tc, ) )

o~
\ > : '

Deputy Secy, td the Govt, of Asgsam,

. Home (A) Depgrtmeyt

1eeeee

RD/Kp.
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TV | No. 109/AD(R)/Pers/2000/NCRB
L Government of India
Ministry of Home Affairs

National Crime Records Bureau

East Block - 7; R K. Puram,

New Delhi — 110 066.

Dated :16/05/2002
To,

Shri O.P.Arya

Joint Secretary (Police), Ministry of Home Affairs
Government of India, North Block

New Delhi -11001

Through : Proper Channel
Reference : The Govt. of Assam’s order regarding reviewing of the Depart;ncn'tal
Proceeding against undersigned vide its Memo No. (lPS)l45/pt 11/185-A
Dtd. 4™ May/2002.
Sir,

. With reference to above, this is to inform that while I was posted as the Commandant
2" Assasm Police Battalion, Makum, Assam in year 1994-95, some baseless and totally

concocted allegations were leveled by one Constable named Kamal Singh Bey against -

undersigned alleging sexual assault to his wife . The constable was prompted to take this step
because he was facing suspension and disciplinary action for his long and unauthorized absence
from duty. This was done at the behest of a senior IPS officer with whom I had some differences
and who was ought to teach me a lesson but is no more part of the service.

-2 After some preliminary inquiry, the departmental proceeding was drawn up by the Govt.

- of Assam against undersigned vide Memo No. HMA(IPS)145/115 dtd.3.7.1995 and inquiry was
conducted by then Addl.DGP(CID), Assam. On completion of inquiry, the Govt. of Assam
dropped the proceeding as the allegations were found to be without basis and hence could not be
substantiated . The copy of the said order passed vide Memo No. HMA(IPS)145/pt.11/173 dtd.
1.6.1999 is enclosed for the ready reference. It may be stated, in this context, that nowhere in the
said order it is mentioned that the departmental proceeding was droppcd glvmg benefit of
~ doubt. :

3. It may also be stated in this connection that fhough allegations involving commission of
some crime were made by the said constable , he never reported this matter to any police station .
[t was learnt that some complaint had been filed with the National Human Rights Commission

(NHRC), New Delhi in name of the said constable but during the course of inquiry he denied

having done so.  On being asked repeatedly, he admitted that he had never heard about this

organization. This fact was specifically pointed out to the Inquirying officet which clearly

indicated that the entire thing was fabricated at behest of someone else.

Q)_,f“gﬁ‘ \Jl—u L,e,
(ot
| wbs s
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4. Now, on the advice of NHRC the Statc Govt. has passcd an order for rcv'_icwing the

departmental proceeding without giving a chance to the undersigned to present my case. | joined

this Bureau in November, 2000 and my services were placed at the disposal of Ministry of Home '

Affairs for four years but I am not aware whether concurrence of MHA was obtained by the
Govt. of Assam before passing such order. This is certainly going to adversely affect my
career as my batch (1988 —RR) will be soon due for promotion both at the Centre as well as
State level. After seeking the copies of the relevant records, I shall be submitting a representation
{o the Govt. of Assam at the earliest requesting to rescind this order passed u’nilatfera‘l‘ly, causing

- immense mental agony and harassment to the undersigned.

Submitted for kind perusal and needful.

Enclo : As above

Yours faithfully

e

) ‘
%\@%‘&y (B.K. Mishra)
J Y Assistant Director (Records)

%)
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BEICH 3 :: 33  GUWAHATI.

Filisl by
PN 2

o Senle B AEATMY

0.A. NO. 167/02

" In The Matter of :

OcAs Noe 167/02

Sri B.Ke Mishra
~VS= sene .Applican‘t

Union of India & Ors ..« sse o« Respondents

In The Matter of &

Wiitten statement on behalf of the
Respondent Nos 4 ( State of Assan,
represented by the Chief Secretary

to the Government of Assam ) and 5

( Commissioner and Secretary to the
Government of Assam, Home Department )
in the above case,

Vritten statement on behalf of the Reaspondent Nos
L and 5 to the application filed by the applicant.

I Sri P.P. Barooah,/iCS, Deauty Secpetary

to the Govt, of Assam, Home (A) Deptt.,

Dispur,Guwahati-6, do hereby solemnly

State as follows -
1, That I am the Denuty Secretary to the
Govt. of Assam, Home Devpartment, Dispur,Guwahati-6
cooles of the above case had been served upon
Respondent Nos 4 and 5. I  perused the same and
understood the contents thereof. I have also been
authorised by the resovondent Nos 4 and 5 to file
this written statement on their behalf and I am
competent to file this written statement before
this Hon'ble Tribunal. I do not admit any of the
allegations averments which are not specifically
admitted hereinafter are to be deemed as denied.

( Contde.. ‘2/‘P)

(S5t p Ascan
(o]0
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That with regard to the statements made in
paragraph Lol and 4e? of the application the answering
respondent has nothing to make comment on it. He
however does not admit any statements which are contrary
to record. '

.That £he answering respondent catégorically
deny the statements made in paragraph 4,3 of the
applications The incident of alleged sexual harassment
to Smte B. Saikia Bey, wife of K.S. Bey was duly
enquired into by the Inspector General of Police (CID)
( Since expired ) and the charges are clearly proved{-
¥y there is nothing sort of eﬁértion or any influence
of any senior IPS Officers

‘A photocopy of the Inguiry report is annexed
hereto and merked as Annexure~I,

That the statements made in paragraph L5
of the application are being matter of records of the
case.

'That with regard to the statements made in
paragravh 4.6 of the application, it is stated that
on availability of further information and references,
the State Govt. by invoking powvers conferred under
Rule 24 of AIS ( Discipline and Appeal ) Rule 1969
read with Rule 28 of the Rule Review the matter and
start denove inquiry vide order No.HMA(IPS) 145/Pt.II/
185, dated L. 5,024 -

That the answering respondent deny the
correctness of the statements made in paragraph-&{T
of the application. The humblevrespondent beg to
state that the period of limitation had been condoned
and in the Notification the relevant rules has been
quoted. Further, one of two charges made against the
Officer was proved. The Officer against whom the
charges are made will get opportiinity to defend
him~self during the course of proceedings;~

( Contdes...3/~P)

-
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That with regard to the statements
made in paragraph 4.8 of the application, it
is stated that it is obligatory on the part
of the Govt. to promote an officer of blameless
cafeer only to senior fesponsible post. The
promotions are made on the basis of select list
prepared by the selection committee, constituted
for this purpose. While selectifig the officers
the committee should also consider the question

 of suitability of the officers for selection

with reference to their integrity., Therefore

the charges levelled against the officer must

be proved beyond reasonable doubt even it is

detrimental to his personal interest. The Govt.

is duty bound te comply or follow the rules and ‘
regulations as preacribed under the law. R

That it is humbly submitted that there

~1is no merit at all, and the application is liable

to be dismissed.

— T‘-" -

\As!

VERIFICATION

-~ I; sri P.P. Barooahs; S/0. Late N. N Barooahy'
presently working as Deputy Secretary to the Government
of Assam, Home Department, Dispur,Guwahati=6, do hereby
solemly state that the statements made in above |
paragraphs 1,2,355,7 and 7 are true to my knowledges -
these made in paragraph 4 are true to my information
being matters of records of the case derived thérefrom

‘which I believe to be true and the rest are humble .

submission before this Hon'ble Tribunale I have not
suppressed any material factse

I sign this verification on this the .
. o« JOTN . August,2002 at Guwahatie .

Signature

2
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Froa 8 shri S.K. Deb, IPS,:
Inspector General of PoliceCCID,
Assam, Guwahatle
To shri Bo.V.Ps Rao, IAS:
Secretarys Home Departmenté
Govt, of Assam, Dispurs
Subject : Allegations against shpi = K. AdETe
Commandant, 2nd 2.P.Bne., Takume
Ref. . Govt. letter No- ipa (TPS) 145730
dated 13.4.95° — l\:..’“’ ,\\)’ ?‘;\
Sir,
» am to state that the alleqatlone
err-\ }\'-.npeﬂn‘ .

mentioned in the Govte lette AT

iPS; Commanﬁant,
r undcer referencs.
+he encul Y.

hgainst Shri Be.Xo

¢

gtot

as

duly enquired jnto. In course of

ete. of relevant persons wyere recordad, whicin «7e Y
£ which ehic Fepalt .

as appendices on the pbasis ©

an follows ==
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L
7 Constable %3m°l~sinﬂh"§§Y

499 Kamal Singh B,

Misra awieniling

i Fe S

Constable
34 B.K,
th his yount -
1 accommoiatinn

1-‘() ™o

oéderly of Shr
He along'wi
en residentia
glow by reno

working as
domestic chares,

Sajkia Bey was giv
4a of c.0.'s bun

a0

wvating &l old 3o

cormnoun
uysed 25 s:jtchen by an earlier Commandan™ af the PF
)
rlics also A,y thz Core

three other orde
mmodated separate

Thers “w2re
Jor St

who wWere sCCO
m in the compound e

1v in £he o

oo

As per thz statement of Comot -
riie ~ :

after the departure ot ithe
mbaY. sometime i =he L ater pari ©
nim that i COn

et nued oo

Kamal singh BeYe.
gAant 10F Bo
r,94, Shri Be

Conma
K, Misra ‘tolu

Octobe
6o SOz other duties and accordingly
guard duties whoch 5o fo A3 LC tr

for magazine
- L=joxr nf the b

-ement a+ Subel 1
O told him ¢that
HQ, his ordexl

3 for guties

As per ch2 sta
an vied of thi 7

y'4 Cons =anl® KEARGK

amh&ﬁﬁmﬁﬁ?‘OC:n
+

&

Commandént als
el in Bn.

personnel
pey should e detalle
e -




v -

( 2 )

The magazine Guard duty register also shows that Cuonctel
Kamal Singh Bey was detailed for guard dutles on 2/.10.
29.10.94, 2.11.94, 9.11.94, 11,11,94, 24.11,94 and 2T~
However although‘theré were 3 other orderlies with tho
Commandant, no other orderly was detailed for magaziuc
guard duties, Constable Kamal Singh Bey also statcd tha
he was also sent ou* of HQ on dak duty occesionaliy ¢
orders of the Commandant. As per command certificzuc €5
supported by R.I's statement, the Constable was Ganuts.
Tezpur, Golaghat, Dergaon and Jamuguri on 26.10.%94, <. L
15.11.94 and 5.12.94. o

Smti Bharati Saikia Bey, the wife of Ccur
Kamal Singh Bey gave a statement to the effect thuc ©
night of first detailment of her husband 11 magazinc o
duties (i.e. on 24,10,94) when she was all zlonc i~
quarter, somebody appeared in her door stcy and wvl.«
called her by name, but out of fear, she cid not o»nei
door. After 3/4 days, her husband was sent away fyom U
some dﬁzigh. Onﬂzgét night, after she had taken v oo
Commandant Shri B.K. Misra appeared &t het crizctun oo
her protestations dragged her to his bed coom “hivae o
her to keep quiet and thereafter ﬁggcibly_qgmmitt;ﬂ £
intercourse with @g;. Next day her husband returncua =«

ddziésy 5ut out of fear and a sense of shame she didg v
disclose anything to her husband. Again on anothei Ay
. when her husband was sent % away from HQ on dak ¢uatr
o . Cormandant again came to her at night and dragged hoo
his bed room and eommitted sexual assault. nven afcz?
he cdid not let her go, but was insisting for sccood o
satisfy his carnal desire. At that time, =2t abouc 10 !
Constable Kamal Singh Bey returned from Tzzpur ard roi

[
e

firdding her in their room has looking for hex, wh2n
the entrcaties of his wife coming from C.0D.'s buiglio
He ontered into the bed-room through tie back dor = o
bathroom and found his wife in the cluichz2s of tha Cun
in a dishevelled condition. Enraged at this sceu’ . v
assaulted him with 2/3 blows but the C.0. managcd o 7
and shut out the door. He could, however, drag ou™ i,
forptindk. Next day he proceeded on 8 day's Aidl. C

Conua
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lsyook his wife to a SiVa.Femple*in Sibsagar where his wife
Bharati narrated all the}happening including the sexual
“assault on her on thz earlier occasion, when Kamal Singh
was out of station 6n dék‘duty. They returned from Sibsagar
‘on 12.12.94 and on the early hours of next morning, when
‘Bharati went to fetchfwater, the Commandant from the
doorstep made some overtifes, whereupon she claimed to hav:
made an attempt on him with a knife which she carried in
"her person on that:day. Immediately after that &hey wers
forcibly ejected from their house and packed off to Diphu
bag and baggage iﬁ.a battalion vehicle which was to go
.to Guwahati,

'Analzsis“of eg;@encei

' ?he veracity of the statements of Constable
Kamal Singh Bey and his wife alleging sexual assault by

the Commandant cannot be authenticated by direct evidence
' £pdm obvious reasons, But the following fact does lend
" credence to the allegations.

(1) The Commandant allowed S.M. of the battalfon
to utilise only Constable Kamal Singh Bey in magazine gua ©
duties although there were 3 other orderlies also, This
indicates that the C.0. was planning to cause absence of
Kamal Singh Bey from his residence at night. The fact thot
it was again as per C.0.'s order Kamal Singh was detailed
for dak duties outside the HQ during that relevant perioc

N, *»@only as mentioned in the statement of the Reserve Inspectn-

also similarly indicates a design to cause absence of tFe
© Constable from his house at night with-his wife all alonc
and it was ‘on these occasions the Commandant satisfied his

-

carnal desire. e T

(2) The incident on the morning of 13,12.94,

‘in which Bharati Salkia Bey is stated to have attacked th-
Commandant with a knife was not corroborated but it was
rather vnusual for the Commandant. to eject Kamal Singh and
his wife from their,residence bag and baggage with such
haste and Pack'them off to Diphu in a Govt. vehicle pr-thai
pace~chdef unless something quite serious had happened,

The pééoi_ of the Commandant that his order was not heard hv
the S.M, properly as he was hgard of hearingias not all

convincing.
Contdo . 04/“



(3) The R.I. in his statement mentioned thot
when he went to Kamal éingh Bey to pursuade him comply
with the orders of the C.0. to leave the battalion HQ
immediately by his Govt. vehicle to Diphu, Kamal Singh ¥ -

told him sh~ut the C.0.' s sexual assaults on hiz wvifo.
which the BReserve Inspector narrated to the 2 i/c of thu
battalion which was alsd confirmed by the 2 1/c in i 195 84
statement,

(4) The subsequent conduct of the Cormmand i -
in regard to Constable Kamal Singh Bey was alzo fourd ¢
be vindictive. A After expiry of his Addl. C.L. for 8 Go7
on 17.12.94, Const., Kamal Singh Bey came to hattal:ici:
seeking E.L. for 60 days, which was granted by the 2 '/
iﬁ‘: (in absence of C.0. who was on C.L. during that peric.)
. But the Commandant on return reduced the lzave of Con’
Kamal Singh Bey to 30 days E.L. and thereaftér issucd
notices asking for his explanation for not joining the
duties., The Commandant's plea that this wes Gon2 duc
shortage of manpower was too hollow to be convincing.
The Constable was also debarred from entering inte bBet’
campus by verbal orders of the C.0. so mucn 20 thagt "
he came to HQ to take his pay for the monh of Decewrc -
the QMI who was disbursing officer had to co to Battrl
gate for the purpose, but even then Kamal Singh wag nd~
given his pay as the OMI was directed by the Ceiamandan .
deduct k. 2000/~ from his pay as Kamal Singh reportecal,
took fs. 10,000/~ from the C.0. to purchase a T.V. sct
Kamal Singh f£latly denied fo have taken any money iirc:i

Commandant to purchase a T.V. set and aid not agrne ot
this ¢>duction of &s. 2000/~ and declined %to sign thc
roll, -

v

In this context, it is relevant to reicy -
the statement of Constable Kamal Singh Bey, where hc
that on the day of his forcible eviction £from his qua:
on 13.,12.94 the cook of the C.0. thrust upon him a po.
%, 10,000/~ zaid to have been given by the C.O. to "
This was However not corroborated by the cook Bhagad::
in his stétement. may be for some obvious IS&50nic MY
I found no reason to disbelieve Kamal Singh'c assert!

Contd...5/ -

R
R S BET
[



ook et

«

B> Y8
QAR R S
rald e

~ £ —

( 5 )

One would wonder if this was not meant tc be hush uwp
money. When hushing up did not succeed, it turned to b

a loan for purchase of T.V. set, which the QMI was
instructed to recover from the monthly pay of the Conc - !
by the C,0. This fefers to the statement of QMI encle -
in appendices. During the enquiry the C.0. however toc
stance of total denial of having paid any money to th-
Constable as loan or otherwise but I find no other rcs
for the QMI to refuse payment of salary tc Kamal Singi
unless he agreed to receive ks. 2000/~ less,

(5) Lastly no man would expose himselfféucb
shameful indignity and humiliation of sexual assauli ¢
his younyg wife by anothef man by bringin¢g false glleug: =~ -
Kamal Singh Bey was burning with rage to seck revence
the Commandant and as per his statement he wanted to
the Commandant for causing such outragercus act on hi
Similarly it does not stand to reason for a young mwn.o
girl to bring false allegation of rape on har by annt
man exposing herself to such humiliation 2 disocsa -

In view of the fact and circumstinnoc anl
above, the allegation of wextual harassmenc to the ./
Const. Kamal Singh Bey by Shri B.X. Misrs, IPS.Com. .
2nd APBn, Makum appears to be true.

(2) Deputation of Carpenters from 2nd A.P.Bn to wori:
the flat of sShri B.K. Misra at Bombe;t

In seurse of enquiry into the above allege. . 7
it was found that 3 Carpanters of the Unit nemely (%) 3
L/NK Golzp Barua, (2) Hony. L/NK Ranjit lieiz and (3)
Someswar Dihingia were deputed to the Det, H2 of th"
Battalion at Delhi for miscellanecouvs duty.Accorxi! agll
Command certificate was also issued to toeidy on 27.' .
However, as per the statements given by :zha turce ¢y
they had gone to Bombay to work in the flat owned b
Commandant, as per his verbal order., As per the avroo.
made by the Commandant they had gone upto Delhl on ». .
warrant, but instead of reporting to the Dot K, th-w
boarded the train to Bombay by purchasing Rly tickesc

COTltd. P 6/"
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which the Commandant had given them the Rly farce, On
complétion of work in the flat of C.O. at Bombay, thuy
returned to Delhi on 19.3.95 and thereafter sent bac™
Bn HQ at Makum by using Rly passage warrant, The scent
of the tﬁree carpenters is enclosed in the appendicai,
The Command certificate issued to them is also enclos<t
in Appendices in original.

It appeared during examination of the
carpenters that before leaving for Bombay via Delhi.
they were given a detailed briefing indicating locatic -
of the flat at Bombay, a sketch map showing'locationg
reportedly drawn by the wife of the Commandant in ofr!' .1
pad of the Commandant 1is also enclosed in original witn
the report in appendix, As per the briefing, the Carpr. =7
were asked to report Shri D.N. Jha at 9/750 Revenuc
Apartments New M.I.G. Coloney, Bandra(E) Sombay-51 7=
where they wereto go to Thakur Complex, Kandhiwvall fn
their work in the flat,

The Commandant has however denied tha whot
thing and fabricated official records by dooking u» °
story ¢£ that one of the three carpenters, vhile on -
to Delhi fell 111 and hence all three got down at
Gorakhpur where treatment was arranged for the sick
carpenter and when he recovered after alrmast ong an’ ©
month all the three again resumed journe, and LeFoOr .- '
Det HO at Delhi from where they were returned to ¥al»
The absence of the 3 capenters has also been duly

regularised by granting them E.L. for the perict.

In view of the statement giver. by the

H 3 carpenters, coupled with production of sketch map <+ - 7~
I location of the flat at Bombay, there remzins no deob-

i about wrongful utilisation of the carpeniers by thu

%ﬁ Commandant for his personal work at Bombay at Govt. c
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In view of these facts and circumstances.,
second allegation against Shri B.K. Misra is proved
beyond doubt,
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i Your=a

faithfull:
T Enclosed; - .
As per list of \

) -
appendices. !

Co ( 3.K. DEB )
"o Inspector Gen2ral of Poli-
i! CID, Assem, Guwahati .

Contd. -



