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bl CENTRAL ADMINISTRATIVE TRIBUNAL
P - * GUWAHATI BENCH

R.A. 4 of 2004 ( 0.A. No. 343 of 2002)

- Present : Hon'ble Mr. Justice B.Panigrahi, Vice-Chairman

i Hon'ble Mr. K.V.Prahladan, Member (A)

. SMT. SUNITA V. LANGSTIEH
Vs

UNION OF INDIA & ORS

For the applicant : In person

For the respondents : Mr. A.Deb Roy, Sr. CGSC
(Present during hearing of 0A)

Disposed of by Circulation :

"Date of order : 25.5.2004

ORDER

Per Justice B.Panigrahi. VC?.

~ This review application has been filed by the applicanf’of
0A seeking review and recall of the ordef‘dated 23.12.2003.
2. In the 0OA, the applicant had prayed for refixation of her
seniority as Inspector of fncome—tax in the Shillong region by taking
into account her past service in the same grade in Pune region and
forhconsidération of Her'promotion to the post of Income-Tax Officer
éccérdingly. The applicant was initialiy appointed as Inspector of
Income-tax as direct recruit in- Pune region and had completed
@ecessary seryice for being eligiblé for.promofion to thé next higher
post of Income-tax Officer. Heri husband was also workingv in Pune
fegion in the same department. Hé was subsequently transferred to
Shillong region. Because of fémily problem, the applicant sought
for transfer to Shillong where her husband had been‘ transferred.

Her prayer was allowed by the authorities on conditions that she
i



VA

R

would not be entitled to claim her past service and that she would

be treated as a diréct recruit in the new zone and will be placed

+

at the bottom seniority position._ Accepting these conditions, the

applicant accepted the transfer. Subsequently she claimed her past
service for being counted for refixation of her seniority in the

new zone and for consideration .of her case for promotion. The

respondents did not accede to this prayer -and being aggrieved she‘

filed OA 343 of 2002 claiming the aforesaid benefit.

3. The Tribunal after hearing the 0A on merit, disposed of the

OA with a direction to the respondents .t"o 'c‘ons_ider the case of the
applicant for f:he purpése of her eligibility for _promotion- to the
next higher grade of Income~tax Officer by taking ir?to account her
piaét’ service only but she will be at the bot;‘tom_ senibrity position
in the' new zone. In other words, her past service will be counted
ohly for her eligibility for next prozﬁotion and not for refi;;ation
of her seniority in the new zone as claimed.
.

4. The applicant now claims that ‘the Tribunal has erred in not

allowing her préYer for counting her past -service for the pui’pose

of fixation of her seniority in the new zone. In fact she has

re-argued the case in support of herr claim. Her coﬁtention is that
thelIncomé-tax Iﬁspectors s’houid be treated to be an All India cadre
so tﬁat on transfer from ohe zone to another, the inéumb,ént should
carry his/her senioritj; She rélied on various decisions of the
Hon'blg Apex Court. But she has not prc;duceg ény new circular/decision
whereby 1n Caée of posts in which zonal seniority is mainta:ined,
one is entitled to carry his/her seniority to a. new zone even when

transferred at his/her own request. The Tribunal in its order under

review clearlj/_zioted that the applicant accepted her transfer to

Shillorig zone after agreeing to the conditions stipulated therein

that she will not be entitled to carry her seniority and that she

will be treated as a direct recruit in the new zone, and would be .

placed at the bottom position.

5. The scope of review is very limited. An order can be reviewed
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only when there is apparent error in the face of the order or when
important evidence is produced, which could not produced at the time

of hearing of the case inspite of exercise of due diligence. The

applicant has not produced any such evidence or pointed out ahy‘error

in the face of the order. It is time and again pointed out by . the
Hon'ble Apex Court that a review proceedlng ‘cannot be equated with
the or1g1na1 hearlng of the case and the finality of the Judgement
delivered by the Court will not be reconsidered except where a glarlng
omission or patent mistake has ”erept in earlier by judicial
fallibility. In the RA tpe applicant in fact wants re-hearing of
the OA which is not permissible_uﬁder the law.‘If the applicant is
not‘ satisfied with the order of the Tribunal, her remedy lies in
filing appropriate application ibefore appropriate higher forup. In
the garb'of review she cannot ask for re-hearing of the OA.

6. For the reasons steted above, we do not find any merit in

this RA and therefore no useful purpose will be served in hearing

‘the RA. Accordingiy it is rejected under Rule 17 of the CAT(Procedure)

Eules. No costs.
N\

(B.Panigrahi)
Vipe-Chairman

I agree.

‘rdLjLJhg;ignA
‘(K.V.Prahladan)
_MEMBER(A)
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2nd M. 6. O. Building,

: (R (11th & 12th Floors),
Gram :CATRIBUNALCAL / R C.G.0. Complex, Nizam Palace,
Phone :2247-8061 & 2247-9071 - - [\ﬁ 234/4,A.J. C. Bose Hoad,
Fax :(033) 2247-1098 ' Kolkata - 700:020
No. CAT/CAL/JUDL/Q4 / 2,0 Dated: 17/05/2004

To,

The Deputy Registrar,

Central Administrative Tribunal,
Guwahati Bench,!

Rajgarh Roagd,'

Bhangagarh,’
Guwghati-784005

Sub 1 Review Application NO. 4/2004 in O.A. NO. 343/2002

on the files of CA'J.‘,% Guwahati Bench.
{

Sir,

With reference to your letter NO. CAT/GHY/63/2001/JUDL/327,
at. 22/04/2004,) I am directed to send herewith the "A" Part files
of above mentioned Re.A. and O.A.,’ alongwith the order duly passed
in the above ReA. under Circulation Rules and signed by Hon ‘ble
Mr. Justice B.Pam.grahi,Vice-maa.rman of this Bench for placing
the same before Hon'ble Sri KeVePrahladan, Member(d) of your Bench
for doing the needful at your end.

@ Yours"faith;m.lly.*
(S.K.GHOSH)
Hﬂ\ap mm;\wzm; Ag stated abov DEPUTY REGISTRAR(J)
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FORM No.l1
[See Rule 4(a)]

Form of Inde
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Review Application ﬁr 2004
[on OA 343 of 2002]

Smt. Sunita V. Langstieh,

W/o Shri. John V.D. Langstieh,

Inspector, Office of the Chief Commissioner

of Income Tax, Aayakar Bhavan,

T.S.S. Road, Shillong — 793 001, Meghalaya. ... Applicant

By Self
-Versus-

1. Union of India,
Represented by the Secretary to the
Government of India,
Department of Revenue,
Ministry of Finance,
New Delhi.

2. The Central Board of Direct Taxes
(CBDT), North Block, New Delhi — 110 001.

3. The Chief Commissioner of Income Tax,
(CCIT), Aayakar Bhavan, S.V. Road, Pune — 411 001.

4. The Chief Commissioner of Income Tax,
NER, Saikia Comercial complex,
Sreenagar, G.S. Road, Guwahati — 781 005.

5. The Commissioner of Income Tax,
Aayakar Bhavan, T.S.S. Road, Shillong — 793 001."
v ‘ [ Respondents
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INDEX

S1. No. Brief description of Page No.
proceedings/documents From To
1. Review Application-cum-Affidavit 1 20
(Form 14)
2. Annexures to the Review Application
(in separate paper-book form)
(i) Copy of CAT order dated 23" December, 2003 in O.A. 343 of 2002 1 5
(ii) Copy of Original Application O.A. 343 of 2002 6 23
(iii) Copy of G.I., D.O.P.T. O.M.’sdt. 04.11.1992, 29.05.1986, 27.03.2001 24 30
(iv) Copy of Supreme Court judgement in Radhey Shyam Singh Vs. UOI 31 36
(v) Copy of Staff Selection Commission publication of
Results of Recruitment to the Post of Inspector of Income Tax
published in the Employment News, 5-11 January 2002 37 37
(vi) Copy of Supreme Court judgement in S.T. Rooplal & Others
Vs. Lt. Governor through Chief Secretary, Dethi 38 49
3. Prayer for Withdrawal of Vakalathnama 1 1
(to represent by ‘Self”)
FOR USE BY THE REGISTRY
Date of Presentation/Filing: ¢ / 2)0 4
Date of Receipt by Post: 1)2]04
Registration (Diary) No:
Signature
for Registrar
| A
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IN THE CENTRAL ADMINISTRATIVE
TRIBUNAL
GUWAHATI BENCH

Petition for Withdrawal of Vakalathnama

Review Application
for Order dated 237! December, 2003

in OA 343 of 2002.

Petition is hereby prayed

before the Hon’ble Central Administrative Tribunal,
Guwahati Bench,

under Rule 68 of the CAT Rules of Practice, 1993,
t.hat the Vakalathnama executed in OA 343 of 2002
in f_avor of Sri. S. Sarma (Advocate)

be hereby Permitted to be Withdrawn

due to Inadequate Appreciation of Facts, Issues, and Rules

and Inadequate Pleading/Representation of the Original Application.

The Review Application shall be presented by Self.

Place: Shillong

]
Dated: 05'" February, 2004, /4\/\//4\/ ’

(Applicant)

Smt. Sunita V. Langstieh,

W/o Shri. John V.D. Langstieh,

Inspector, Office of the Chief Commissioner
of Income Tax, Aayakar Bhavan,

T.S.S. Road, Shillong - 793 001, Meghalaya.
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Form No. ’1 
[See Rule 81(aj

IN THE

"CENTRAL ADMINISTRATIVE TRIBUNAL

- GUWAHATI BENCH

Review Application No. ‘i of 2004.
[on OA 343 of 2002] '

Smt. Sunita V. Langstieh,
W/o Shri. John V.D. Langstieh,
Inspector, Office of the Chief Commissioner
of Income Tax, Aayakar Bhavan,
T.S.S. Road, Shillong - 793 001, Meghalaya.
' . Applicant

By Self
-Versus-

1. Union of India,
Represented by the Secretary to the
Government of India,
Department of Revenue,
Ministry of Finance,
New Delhi.

2. The Central Board of Direct Taxes
(CBDT), North Block, New Delhi - 110 001-

3. The Ch;ef Commissioner of Income Tax,
(CCIT), Aayakar Bhavan, S.V. Road, Pune ~ 411 001.

4. The Chief Commissioner of Income Tax,
NER, Saikia Comercial complex,
Sreenagar, G.S. Road, Guwahati — 781 005.

5. The Commissioner of Income Tax,
Aayakar Bhavan, T.S.S. Road, Shillong - 793 001.

....Respondents

', .
/4‘—/&/ 1
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Para 1.

AFFIDAVIT

I, Smt. Sunita V. Langstieh, aged 35 years, wife of Shri.
John V.D. Langstieh, plfesently employed as Inspector, in the
office of the Chief Commissioner éf Income ‘Tax, Aayakar
Bhavan, T.S.S. Road, Shillong -793 001, Meghalaya, do hereby

swear in the name of God/solemnly affirm and state as follows:

That there have been errors of facts, inference, and

interpretation in the Order of the Hon’ble CAT dated 23"¢
December 2004, in O.A. 343 of 2002,

{Annexure A-1}

Thus therefore it is prayed for a Review of the order, so
that the concluding line of the Hon’ble CAT’s order “ keeping
due regard to the seniority which she gained at her previous
place” 'is in consonance with the facts and circumstances of the

case, relevant Apex Court judgements, and current modified

'government rules, and aiso so that the order of the Hon’ble

CAT is implementabie.

ALl
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- JE,JPara 2. On Facts, and applicable Judgements, and current modified Government of

. India Rules.

Para 2.1 It is prayed that the Hon’ble Tribunal consider the

unique Facts and circumstances of the casé, and the Reliefs, as
prayed for in the Original Application; as what has been
discussed in the Order, and orally argued by the learned legal
practitioner, is not in proper perspective and context as what
has been put before in the Original Application.

{'A‘nnexure A4-2}%

That the Facts and circumstances 'o_f the case of the
applicant are unique as brought out in the relevant Para No. 4
of the Original Application [particularly Paras 4.5 to 4.29].
These unique facts have direct material bearing to ,the Grounds
of Relief for Restoration/Protection of Seniorit’y‘prayed for in
the relevant Paras 5 [particularly para 5.1] and 8 fparticulariy

para 8.1} of the Original Application.

Thus that the case of the applicant was unique, and
strong on the grounds of denial of natural justice and denial
proper due consideration of the facts and circumstances at

“every stage of the transfer process.

‘That the case of the applicant is even further
stronger on the Relief prayed for of Restoration of Seniority,
as per government’s current modified orders and rules
themselves as is elaborated in the following sub-paras

Iy

hereunder:
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Para 2.2. That the aspect of Seniority for Promotion in

central government service, is governed by orders issued by

the Department of Personnel and Training.

The main starting principle is that Seniority is to
be determined by the order of merit indicated at the time of
initial appointment [O.M. dated 04.11.1992]}.

{Annexure A-3}

Then there are the categories of:
» Seniority of Direct Recruits and Promotees [O0.M. dated
03.07.1986]
* Seniority -of Absorbees [O.M. dated -29.05.1986, as
amended vide O.M. dated 27.03.2001}
= Secniority in Spécial Type of Cases

{in Annexure A-3{}

Accordingly, a case has to be determined as per

the applicable category and rule.
In this case of the applicant, the relevant orders are:

(a) The basic starting principie that Seniority is
to be determined by the order of merit
indv’icated at the time of initial appointment
[O.M. dated 04.11.1992}.

(b) Then, the applicable categéry of Absorbees:

This is governed by O.M. dated

29.05.1986, which thas subsequently Dbeen

L
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amended vide O.M. dated 27.03.2001

[consequent to Hon’ble Supreme Court

‘judgement' in S.T. Rooplal & Others Vs. Lt.
Governor through Chief Sccretary, Delhi,

" (C.A. Nos. 5363-64 of 1997, and W.P,.‘ 191/99,'
and T.C.>No. ‘56/99) which have been accepted

by the Government, and the modified

Government Rule thereto vide G.I., Dept. of

Per. & Trg. O.M. F.No. 20011/1/2000-Estt.

(D) dated 27.03.2001}.

"These are elaborated hereunder:

Para 2.3 On the principle that Seniority is to be

idetermined by the order of merit indicated at the time

" of initial appointment.

The applicant was appointed through the Staff
Selection Commission as a direct recruit Inspector of Income

Tax on 27.01.1993.

That the Income Tax Department is a All India

Department, being' a Department of the Union Government.

That the grade of Inspector is a authority under the

‘Income Tax Act, which is administered by the Union.

/%/L\/‘/L‘/’
./

5
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That therefore, inter-alia, amongst the facts put
forth in the original application, it had also been prayed at

Para 4.24 thereto, that this being so, Seniority of Inspectors is

. required to be on All India basis.

The Hon’ble Supreme Court in the case of Radhey
Shyam Singh Vs. Union of India (C.A. 4190, 5112 of 1995, and
W.P. 224, 395 of 1995) has held that the recruitments by the
Staff Selection Commission have the nature and are to be on
All India basis.
{Annexure A-4}
Thus therefore following this judgement, the Staff
Selection Commiss:ion in its declaration of the results of
reéruitment to the post of Inspector of Income Tax published
in the Employment News, 5-11 January 2002 have published
that “the result of the examination has been proc-essed on all-
India merit basis”, and héve further more continued that “ As
per this legal advice, even in respect of examinations which
had already been 'notified and éonducted in'accordance with the
Zonal scheme prior to the date of pronouncemeént of the said
judgement, merit list is required to b¢ prépared on all-India

”

basis.......

{Annexure A-5}

Thus ~therefor§:, the ‘region-wise’ seniority for the

grade of Inspectors being ﬁrhcticed by the Income Tax

Department has no validity.

AR
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Thus therefore these developments, in the light of

the Apex Court’s observation, are in consonance with the
DbPT O.M. dated 04.11.1992 (Supra) that Seniority is to be
determined by the order of merit indicated at the time of

initial appointment.

Para 2.4 On Seniority of Absorbees.

Further also, from the angle of her Absorption in
the North Eastern Region of the same Department.

The applicant was Absorbed in the No\rth Eastern
Region following the transfer of her husband (notwithstanding
the denial of natural justice, and non application of mind to
the facts and circumstances of the case, at every Stage of the

proc'ess — paras 4.5 to 4.25 of the origirnial application).

The Hon’ble Supreme Court has dealt with at
length, the issue of Seniority of Absofbees in the case of S.T.
Rooplal & Others (Supra), and therefoie the DOPT had issued
O.M. dated 27.03.2001 (Supra), wherein seniority is to be
fixed from t1§e date from which hé has beeﬁ'appointed on a
regular basis to same or equivalent grade in his parent

department.

Therefore, the applicant’s Seniority has to be
reckoned from the date of her appointment on regular basis,

which is 27.01.1993.
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To further clarify, if need be, on this judgement of

the Hon’ble Supreme Court as also on the DOPT O.M.:

(a) It could be argued that the case of S.T. Rooplal and tl.x"'e.
DOPT O.M. are in tvhe context of deputation and then
‘absorption.

Firstly, the Hon’ble Supreme Court at Para 16 of‘
the judgement, emphasizin‘g on its earlier decision
in the case of K. Madhavan, had come to the
conclusion that:

“We m"’ay examine the question from a different
point of view. There 1is not much difference
between deputation and tr'an'sfer. Indeed, when a
deputationist i$ permanently absorbed in the CBI,
he is under the rules appo‘inted on transfer. In
other words, deputation may be rega;ded as a
transfer from one government department to
another. It will be against all rules: of service
jurisprudence, if a government servant holding a
particular post is transferr{ed to the same or an
equivalent post in another governmeht department,
the period of his service in the post before his
transfer is not taken into consideration in
computing his seniority in the transferred post.
The transfer cannot wipe out his length of service

in the post from which he has been transferred.”



Secondly, if it is required that the recruitment
rules 'should have a provision for appointment by
deputation and then absorbed later, and that the
recruitment rules for the post of Inspector of
Income Tax do not have such a provision, then the
process of absorption being followed in the Income

Tax Department is invalid by itself.

(b) The issue most importantly stress;_ed‘ upon by the Hon’ble
Supreme Court in the judgement is that of Equivalence
of Post. The four deciding factors are:

(i) The nature and duties Of.the post

(ii) The responsibilities and powers exercised by
the officer holding the post

(iii) The minimum qualifications

(iv) The salary of the post

{copy of the judgement at Annexure A-6}

The DOPT O.M. has also clarified upon this at Para 3

thereto.

Accordingly therefore, the deciding «criteria being
equivalence of posts, past service im equivalent post

counts for seniority.

AN




Para 3.

circumstances of the caseg.

Para 2.5 Thus the straight facts of the case read with the

applicable government orders itself favor the Relief prayed for

in the original application of Restoration of Seniority.

Though this Para 2 should suffice enough for relief of
Restoration of Seniority as prayed for by the applicant in the
original application, hereunder below in su'bseque'nt Paras are

given further grounds for review on other bearing facts and

¢

On unique facts., and of denial of natural justice as

mentioned in the Original Application.

Para 3.1 The case of the Applicant being Unique and which

“shall be recurring throughout her career, which actually can be

solvable if considered in holistic view as intended by through

various government incentives for opting to serve in the North-

East (paras 4.24 and 5.2 of original application), policy for

posting husbapd and wife at the same station (paras 4.20, 5.3,
and 8.2 of originaliapplication), the contradiction that the
Income Tax Departﬁent_ considers the grade of Inspector on
Region basis whereas the next grade of Incoﬁe Tax Officer is
on All-India basis, when even the Inspectc;r grade is an
authority under the Union Income Tax Act (para 4.24 of

origihal application) and now questionable in view of Hon’ble

A Supreme Court judgement in Radhey Shyam Singh case (Supra),

absurdity that the loss of seniority inflicted is worse than

= 10
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‘#) major penalty under the disciplinary rules as there is no
leeway for appeal (para 4.25 of original application).

Therefore,  .unless othefwise - decided now, the

:Hon’ble CAT is hereby prayed to consider the faéts of the case

ias brought out in the Or"i'g‘inal App’licati(m, as fhese unique

.;facts of the case, read with the various gove’rmﬁent policies,

. have direct material relevance to the grounds of relief prayed

for.

Para 3.2 That the Hon’ble CAT considers the denial of

natural justice meted out, at every stage, right from seeking
the transfer, process of the transfer, to refusal to forward the
‘ representation to the appropriate authority. These have been

elaborated at Paras 4.5 to 4.14 of the Original Application.

Para 3.3 Most pertinently, what had been done by the

concerned authorities then was having routinely applied only
the most restrictive clauses in the transfer guibdelines without
the applicant having copy of the instructions and thus not fully
knowing; and without application of mind to _’thé unique facts
and circumstances of the applicant.’s case; when actually
relevant clauses 2(h), and 3, could and.s\h-ould have been
considered and aﬁp;hed, wherein in déserving cases,

recommendation could be referred to the CBDT (Appropriate

Authority) to relax the terms and conditions.w

I

__________________/

11



Para 4.

-

If this had only just been done, it would have
been quite sure that the outcome would have been in the
affirmative.

This has been mentioned at Para 4.13 and 8.2 of

éthe Original Application.

This is notwithstanding that in view of the
discussion of now modified government rules at Para 2 above,

the validity of the applied CBDT’ s instruction is questionable.

-On Reliefs as sought for in the Original Application.

‘Para 4.1 That the Hon’ble CAT decide upon the Reliefs as

prayed for in Paras 5 and 8 of the Original Applv'ication‘

Para 4.2 That the Hon’ble CAT decide upon the Reliefs as

prayed for in the Original Application, and in the light of
relevant bearing Court judgements, and now current modified

Government policies, as elucidated at Para 2 above.
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}J’ara 5. On Errors of facts., inference, and;,i'-nterpretation in_the

CAT’s Order.

fPara 1: It is not that the applicant was not considered for
~promotion at Pune charge.

It is that because though she was fully
qualified and ¢ligible to be COﬁSidéféd, however in
view that she was very junior in the seniority list,
she never could have been within the zome of

consideration for promotion.

Para 2:‘ (i) It is'not that the applicant’s repfesentation for
transfer was so smooth arnd simultaneous.

The correct facts, compelling
circumstances, and the strénuous peérsuasion and
denial of natural justice in the process, had been
mentioned in Paras 4.5 to 4.14 of the Original
Application.

This is the c¢rux of the grievance

giving rise to the original application.

(ii) The husband’s transfer is hot a one-time
instance as it might appear.

It will be there throughout his career,

as brought out in Para 4.4 of the original

application.

/é\//\/_{::’__.
13



Para 3: (i) It is mnot that the a‘pplicant accepted bottom
seniority.

It was perforced upon, ‘and therefore
immediately protested against with several
representations to the appropriate authority, which
unfortunately were never forwarded/acted upon,
thereby giving rise to the original application to
the CAT.

These facts have all been mentioned at

Paras 4.14 to 4.19 in the original application.

(ii) It is not that meanwhile certain vaca_ncies had arisen
in the post of Income Tax Officer and therefore the
applicant made a representation for restoration of
seniority.

The protest representation was made
sin’ce"‘ 30.08.1999, i.e. immediately after on being
perforced to lose her seniority, due to the denial
of natural justicg. This is all élaborated in Paras

4.4 to 4.22 of the original application. |

(iii) It is not that the applicant \challen‘ged the validity
of the order passed on 18/21.06.2001.

Right from the time the applicant was

served with the unfair order of loss of seniority,

she had made her protest representation to the

appropriate authority.

M
14
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Several reminders - were vmade; but
there never | was any forwarding . of . the
representations, nor any response.

Due to these persistent reminders, and
insistence on information as to whether the
repre'séntations were ever forwarded, an
intermediate official of the channel, who is in no
way a authority, made the letter dt. 18/21.06.2001
refusing to forward the represehtations to the
appropriate authority.

There is no such ‘order’ dt.
18/21.06.2001. It is just a refusal letter by an
intermediate official, refusing 'to forward the
représentations to the appropriate authority. In
fact this letter was made due to‘. 2 vyears of
representation  having  been m'ade,v but no
information at all wheﬁher they were ever ever
forwarded to the approi)riate authority. It was upon
insistence of cqmmunicationf in this regard that the
intermediate official finally did reply that he will
not be forwarding to the appropriate authority.
This is gross delay, and gr.oss denial of natural
justice.

In the original applicaktion, mention
was made of this letter dt. 18/21.06’.2001 in Para
4.18 to show that there has been denial of justice
at every stage.

The complete sequence of facts have

been mentioned at Paras 4.14 to 4.19, and the

15



prayer at Para 5.4 and 8.3 of the original

application.

Jj’Para 4: (i) It is not the prayer of the applicant that her past

service be counted towards eligibility for the post of ¥

ITO.
As it is, and as alréeady héld by various

carlier judgements, she is already eligible.

The reliefs prayed for are totally
different.

The reliefs prayed for are regarding
Restoration of Seniority, and for natural justice.

These have _ been listed at the
appropriate Paras 5, and 8, of the  original

application.

(ii) It is not the prayer of the appl‘i-caht that thé
benefits of B. Shanti Kumar case be conferred on her.

As it is her past service is counted
towards eligibility. |

The case was I‘nenrtioned as the
appropriate authorit‘y had considered this case;
whereas in the case of the applicant, her
representations were never .forwarded at all to the

appropriate authority.

L
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Para 6:

-

It is not correct that the applicant was willing to
forfeit all her past service towards seni\or>ity.

As. mentioned in Paraé 4.5 to 4.14 of
the original application, it was under compelling
circumstances, and ﬂot being provided with the
relevant instructions, where there was actually

provision for relaxation in deserving cases.

Para 7: (i) Though it is the general rule of the CBDT that upon

inter-c_harge transfer there shall be ldss of seniority,
yet there are provisions in the said instruction for
relaxation in de‘serving cases, which if acted upon,
could only th‘en“b‘e in tune with various government
policies.

These have been .mentioned at Paras
4.13, 4.20, 4.24 of the original application.

Had the applicant beén'provided with a
copy of the instructions before effecting her transfer,
she would have been aware, that in the circumstances
of what has happened, unless she herself pointed out
the existence of these pirovisions; these have
therefore been denied. |

The relief had also been prayed for at

Para. 8.2 of the original application.

This is notwithstanding that in view of the
discussion of now modified government rules at Para
2 above, the wvalidity of the applied CBDT’s

instruction i$ now questionable.

L

v
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(ii) The applicants case 1is not avsimple one-time
straight-forwafd case of inter-charge transfer, and
consequential loss of Seniority, as it supposedly
appears to be.

It is a case of denial ‘of natural justice
at every stage of the process, and the harm inflicted.
Her case of transfer will always be

recurring in her career.

Had the relevant clausesVZ(h), and 3,
of CBDT's transfer guidelines been applied, her
petition would have been in the affirmative.

'On facts it is a wunique case; and
unless otherwise decided now, similar severe harm
and injustice will be recurring throughout her career.

This is notwithstanding that in view of
the discussion of now modified govefnment rules at
Para 2 above, the validity of the applied CBDT’s

instruction is now questionable.

(iii) And in the Iight.of the Apex Court’sA judgements and
the current médified government rules as elucidated at Para 2
above of the review 'application, the applicants case is Very
strong on factls, rules, and of course the’ denial of-natural

justice.

LA
L
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)L\}Para 6. Upon Relief prayed for in the Original Application.

Thus it is prayed that both on straight facts read with
the current modified government rules, and on the facts and

icircumstances of denial of natural justice of opportunity:
{ '

The case of\ the applicant is very strong on faéts,
circumstances, and issues; more so in the light of y
government’s present modified rules following the Apvex
Court’s . judgements; and in the context of wvarious
pronounced government policies; and therefore her past

service in the grade of Inspector is to be counted towards

Seniority, i.e., her Seniority is to be counted from her date

of appointment as Inspector in the sei‘vice, 27.01.1993.

The seniority as thus would have been, is accordingly

1

thus required to be recasted.

i
i
i

This will then be perfectly in consonance with the

&6

concluding line of the Hon’ble CAT’s order keeping due
regard to the seniority which she gained at her previous

place”, and will also make the order implementable.

The applicant is therefore entitled to be put within the
zone of consideration for promotion to the post of ITO in
the presenvt charge, and considered in the next DPC, and as
her juniors have alrecady been promoted, it should follow
that her seniority in the post of ITO is to be above her

immediate junior in the recasted seniority.

»

/@Eﬂ__—
19



Contents of all the paragraphs (Nos. 1 to 6) givien

above in this affidavit are within my personal

knowledge.

Place: Shillong
Date: 05" February, 2004

e

~ Signature of the Déponent‘

Name in Block letters: Smt. SUNITA V. LANGSTIEH

—He
Sworn/solemnly affirmed before me on thxs the 95 . day of

- FEBRUARY 5404

Signature:

M}oq

(Na and designatign of the
| = R‘*"‘ﬂ?\my ﬁ/hj
Attestmg ,mt‘h‘*@.r with Seal)
ﬁ
\ 8
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CENTRAL ADMINISTRATIVE: TRIBUNAL, GUWAHATI BENCH.
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i

'The Hon‘ble Mr K.V. Prahladan,AdmlnlstratlvevMember.
;1;;‘, ) g
Smt.Sunitav. Langstieh, SRS R 0 AR B TV
W/o:Srji John V.D.Langstieh, ' AR
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" e
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ot S

—
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(CCIT), Aayakar Bhawan, S.V¥, Road, ‘Pune. i,
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LNER, -Saikia Commerc1al Complex,

i

.
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Ky .
. Lo
i .

5. 'The Comm1831oner of Income Tax, .
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kA yocate Sri A.Deb Roy,Sr c G. s c.~ '*f
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...Respondents.

(.

o - i

-~ iv.
'Brlefly stated the facts of the Ppresent case " &5

as
OWS. : ‘4 ‘{"I_‘ l, ‘" el
: RN P "i.xf!; R .
The appllcant jolned -ags a direct’ recrultee Inspector

oo . i
.‘,’4 v ° I!
on 27 l 1993 in Income Tax Department 1n, the office. of

W l

Incomef Tax Offlcer,

. .'llu’
Comm1331oner of Income Tax, Pune. Subseunntly she cleared

the departmental examlnatlon' meant. for

6.7.1996.

the Inspector on

Looklng to her performance the reSpondean vhad

also conflrmed her in the rank of Inspector on 28.1.1995.

From . recruitment ‘rules it appears that, an Income Tax

Inspector after completion of-3 years regular service can be
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o . . ) l * S 4
eligible for being considered in the post .of Income Tax 0
Officer. The: applicant has stated in the appllcation that \ £z
aiger completion of 3 years service and on passing the o oy

departmental examination she was not ‘considered for ' .
promotion at' Pune charge. , ; oh

[t

2.2 : It appears that applicant's husband is working as‘a‘

Group A Officer in the rank of Deputy Comm1s51oner of Incomej

Taf.'ﬂe was posted in the office of the CommisSioner of 2

Income Tax, Pune in 1992. There is no dispute that the

applicant s husband has all India transfer llability. He was

accordingly transferred from Pune Zone to North Eastern

Region, Sshillong. Since the family life of the applicant

"might likely be affected therefore she made a representation
for a transfer at the place of her husband s posting at

hil ong. Her representation was accordingly considered and '

S
LR

¥ ce order has been passed by show1ng,that she would be

A

?L posged in Shillong charge .against ‘the vacancy meant for the

4 P ,"‘/ ¢ 4

; Ny dl t recrUit and the serv1ce rendered by " her in'-Pune
e Y =

j\\iiﬂi; %harge will not be counted towards the minimum service 1if .

[

any prescribed for her promotion to the hlqher grade. It was o

AL also 1ndicated that the applicant shall be placed at ‘the

bottom seniority and she was denied to anu transfer benefit

! such as advance pay: joining time as it was a transfer on

her own volition. : ‘ o - .
: ;! v,

3. She continued as. an Income Tax Inspector direct
'recruit after accepting bottom seniority since 11.8.99. In By

*

the m2anwhile certain vacancies had arisen in the post of
Income Tax officer and .thereforeA the applicant made a
representation for restoration of seniority which was not
glven any attention on account of inter charge transfer, the
authorities were also not inclined to give any benefit to

- the applicant. Therefore, she challenged the validity of the

5 order passed on 18/21.6.2001.




/a4, ! - Mr S.Sarma, learned counsel appearlng for the

h <

'appllcant has submltted that ‘it 1s no doubt‘true that the

l
‘

I appllcant had submltted an appeak for inter’''charge transfer‘
which was accepted by the authorltles_and accordlngly she

~was posted at Shillong charge. but atleast the applicant' s’

~ .

past '* service at 'Pune as an Inspector should not Dbe

. 6 N .
overlooked for considering. her eligibilityito the post of . -

3 -

ITO. He has also invited our attention to aniorder passed by(‘
 the, Central,Board of Direct Takxes (CBDT) dated 27 12.96 in’

! l'x ' )
whlch the CBDT relaxed in case of B. Shant1 Kumar pursuant to

..._n, -

thev'order' passed in O.A.l7/96

Department -of Personnel and Tralnlng. Why the same benefit

} fter l?onsultlng the *

. 1

shall nét be given to her. o v '
5.0 - Whlle examlnlng the aforesald contentlon we noticed

that the respondents have also admltted 1n thelr written

E ; | ‘:

: statement to have glven such beneflt to B Shantl Kumar after

! PR 4 il [

cTnsulting the DOP&T_pursuant-to the order‘passed by”the'

Trlbunal. But the respondents had justlfled that it was a

81ngular case where relaxatlon of the rules they considered
o

the elxglblllty criteria of B. Shantl Kumar.:

I
‘

6, -1 Mr A.Deb Roy, learned Sr.C.G.S.C. forjthe respondents
T ‘ -i. ’ -

while repeuing the aforesaid contention have invited our

! \

attentlon that in this case the appllcant w1th her eyes'w1de

open accepted the condition that sheﬂwould be placed at the

bottom senlorlty at that stage, the<appllcant did not Clalm’

\d
.

any such beneflt that her past serv1ce at ~Pune would be

1

se

&

e B bene it in coming over to Shillong, she cannot be permltted

) apérobate and reprobate. Her case may be con31dered only
. /‘515%;
l% el m:;?@ she completed her ellglblllty criteria at Shillong
: Tt . 4
b - e /
: rancH ter having served over 3 years as Income Tax " Inspector.

PE RO o Speganit o

e

ot £
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77 Whlle going through the varlous contentions raised at

the Bar we find the CBDT have 1nd1cated in thelr order that

'1q case of 1n§er charge transferg at the' request of the

l

candidates no seniority at the old station shall be credited
Jin the account of the officer so transferred. He/She shall

. < "
have to accept the bottom seniority at the transferred place
. . ! [

precedent .in the case of B.Shanti Kpmar where the department

had relaxed pursuant to the order K passed in 0.A.17/96 of
y i o

Hyderabad  Bench. While appreciating-:fhe contention of Mr

Sarma, we had an occasion to go through the judgment passed

by the apex Court in Union of India. and others wvs.

-

1so>under

AN .
’;$§K The service rendered by an employee at the
;\g\i . place from where he was transferred on
T sy compassionate grounds is regular service. It
£ww, ;}‘ is no different from the service rendered at
o= gy’ v ' the place where he is transferred. Both the
y&” periods are taken into account for the
&ﬁl purpose of leave and retiral benefits. The

: fact that as a result of transfer he 1is
! , placed at the bottom of the seniority list at
' the place of transfer does not wipe out his
service at the ' place from  where he was
transferred. The said service, being regular
service in the grade, has to be taken into

cannot be ignored only on the ground: that it
was not rendered at the place where he has
‘ : been transferred.In our opinion, the Tribunal
has rightly held that the service held at the
place from  where the -employee has been
transferred has *to be "counted as experience
for the purpose of eligibility for promotlon
at the place where he has been transferred.

From the rationalCof the judgment/lt 1s;thereforeﬁmade clear

shall get the benefit of past service only for the retiral
benefit and experience for the purpose of promotion. No other

benefit shall be given to the officer so transferred from one

qnder the ane the incumbent 1is yorking.eWe also found a .

C.N.Ponnappan reported in AIR l9§6 SC 764. The identical

question had been answered by Hon'ble Supfeme Court quoted

i ' account as part of his experience for the
purpose of eligibility for promotion and it

that the officer so transferred from one zone to the other

L cnvnag e v
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’hzone‘to the other. Therefore[ as per the judgment of the-

il

Supreme Court . and . also looklng to ithe precedent case we

dlrect ‘the authorities to con51deﬁ the case of the appllcant

'

;or the purpose of her ellglblllty 1n the rank of Income Tax
Offlcer by placing her at the bottom of the other ellglble

candldates for the aforesaid post keeplng due regard to the

(

»senlorlty which she galned at her prev1ous place.

;f;; Wlth the above observatlon the appllcatlon is dlsposed

5/ VICE-CHAIRMAN
54/, MEMBER (A)

N
o
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- wfafEh '
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Section ijlcer (J)
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- Seniority for Promotion - Rt
| 1 Co ’ { ' X

Order effeetlve from 4¢h November, 1?‘)2
G ;

( Government of India, Department of Personnel and Training, Office
Memorandum No. 20011/5/90-Estt. (D), daled the dth Novcmbcr,; 1992 )

i - Sculority to be determined. by the order of merit Indleated at (he
time of Inftlal nppointment,.— The scuiorily of Govemment scrvants is de-
. termined in accordance with the gencral principles of seniorily contained in
M.H.A., O.M. No. 9/1 1/55-RPS, dated the 22ud December, 1959 (See Scction
). One of the basic principles enunciated in the said OM s that, scniority
» follows coufinmation und consequently permanent officers in cach grade shall
. rank senior to those who are officiating in that grade. - S

2. This principle has been coming urider judicial scrutin
cases in the past; the last important judgment being the one delivered by the
Supreme Court on 2-5-1990, in the case of Class 11 Direct Recruils Engincer-
ing Officers' Association v. State of Mahar;:'shlra. In Para. 47 (A) of the said
Jjudgment, the Supreme Court has held lhaltléncc_an incumbei
a post according (o rule, his scniority has' 1o be counted fr.

- appointment and not according to the datc of his ,coxiﬁrmatio[}.

Y in a number of

itis appointed to
o the date of his

T
'

. 3.The general principle ol'scn‘ibrity mentioned above has been examined
in the light of the judicial pronouncement referred to above and it has been de-

cided that seniority may be delinked from confirmation as per the directive of

- the Supreme Court in Para, 47 (A) of its j:udgmcnt, dated 2-5-1990. Accord-

ingly, in modification of the General Principle 3, proviso to Geneial Principle

4 and proviso to General Principle 5 (i) confained in O.M. No. 9/1 1/55-RPS,
~dated the 22nd December, 1959 and Paray 2.3 of OM, dated the 31d July,
1986; it has been decided that seniority of,a peison regularly appointed 1o a
post according to rule would be determined by the order of merit indicated a1
[the time of initial appointment and not according to the date of confirmation,

g
¢ e j 4
RS as%’,ns

!:’.ﬁé\;"s ‘T‘ !ﬁr /!

'

4. These orders shall take efTect |
Memorandum, Seniority already detenn

cases scniority has already been ch
continue to be determined on the basi
to the date of issuc of these orders.

allenged or is in dispule and it will
s of the principles already exisling prior
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- served vacancy carlier than his

7 i . .
SWANMY'S nSlENI()IU‘I'\‘} /\NP: I’R()MO'I'_IQN
,‘ .
|3

Counsolidated Ordcrg on Scniority

i

~ I3 ! ’ g ¥ '
Gavernment of India, Department of Bersonnel and Fraining,

Offlce Memorandum No, 22011/7/86-Es(L. (D), dated the 3rd July, 1986

|
Instructions issucd fiom time 1o tinie layin
fermining scniority of persons appointed ¢
tral Government have been consolid

original conununications consolidate
the end of this OM.

g down the principles for de-
0 scrvices and posts under the Cerne
ated in this Office Memorandum, The
d hereare reproduced (Items 1 to V1) at

Scnlority of Direct Recruits and Promotecs

2.1 The relative scniority of all direct recruits js
of merit in which they are selected for such 2
tions of the UPSC or other
an carlier selection being s
sclection,

ppointment on the recommenda-
sclecting authority, persons appointed as a resull of
cnior to those appointed as a result of a subscquent

2.2 Where promotions are made on the basi
seniority of such promotees shall be iu the o
mended for such promotion by the Conunitte
on the basis of seniority, siibject to the rejection of the unfit, the scniority of
persons considered fit for promotion at the samie time shall be the same as the

-relative senianity in the lower grade from which they are promoled. Where,

however, a person s considered unlit for promotion and is superseded by a

Jjunior, such sersons shalj not, if he is subsequently found suitable and pro-

moted, take seniority in (he higher grade over the” junior persons who had
o . t

s of selection by a DPC, the
rder in which they arc recom.-
c. Where promotions are made

superseded him,

3

4 [
v

ate belonging to the Scheduled Caste or the

n immediate higher post/grade apainst a 1c.

senior General/QBC candidate who is pro.

diate higher postgrade, the General/OBC

Yy over such carlier promoted candidate of e

duled 'I'riibc in the inyncdiclc higher posy
! N LA

I “.Prov.idcd that if a candid
Scheduled Tribe s promoted to a

wmoted later to the sajd imme
candidate will regain his seniorit
Scheduled Caste and the Sche

2.3 Whete persons recruited or promoted initiall
are conflirmed subsequent]

cated at the tine of their a
order of merit indicated at
the date of confirmatjon J.

y on a temporary basls
Yy wan order dillerent from the order of merit indi-

ppointment, seniority 2 would be determined by the
the time of initial appointment and not according lo

I Added vide G.L, Dept. of Fer. & Trg., O.M.
January, 1997 and takes clleet from 30y January, 1997,

2. Modified vide G.L, Dept. of Per, & Teg., O.M. No. 2001 I'/5/')O-].€sll. (),
November, 1992,

No. 2001 1/1/96-Eisit. (1), dated the 30h
3

dated the {th

detcrmined by the order -

§ “ 4 5?\"-}":‘"\: e
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SENIORITY FOR PROMOTION ] 3

2.4.1 The reletive seniority of dircct recruits and of promotecs shall be
determined according to the rotation of vacancics between direct recruits and
promotces which shall be based on the quota of vacaucies reserved for direct
~ recruitment and promotion respectively in the Recruitment Rules.

2.4.2 11 adequate number of direct recruits do not become avhil:ll?lc_in
any particular year, rotation of quotas for the purposc of determining sentonty
would take place only to the extent of the a\'qilablc direct recruits and the pro-
motcees. ' o C .

.

In other words, to the extent direct recruils are not available, the pro-
motees will be bunched together at the bottom of the seniority list below the
last position up to which it is possible to determitic seniority, on the basis of
rolation of quotas with.reference to the actual number of direct recruits who
"become available, The unfilled direct recruitiment quola vacancics would,
however, be catried forward and added to the corresponding dircet recruit-
ment vacancies of the next year (and to subscquent years where necessary) for
taking action for direct recruitment for the total number according to the usual
practice. Thereafler in that year, while seniority will be determined between
direct recruits and promotees, 10 the extent of the number of vacancics for di-
rect recruifs and promotees as determined according to the quota for that year,
the additional direct recruits sclccied against|the carricd forward vacancics of
the previous year would be placed en bloc below the last promotee (or direct
recruit as the casc may be), in the scniority list based on the rotation of vacan-
cics for that year. The same principle holds good for determining scniority in
-the event of carry forward, if any, of dircct recruitment or promolion quota
vacancics (as the case may be) in the ,subscq(i"c"nl year. . ¢

Co

Ilustration.— Where the Recrpitment Rules provide 50% of the vacan-
cics of a grade to be filled by promotion and the remaining 50% by dircct re-
cruitment, and assuming there are ten vacancies in the grade arising in cach of
. the ycars 1986 and 1987 and that twg vacancics intended for dircet recruit-
ment remain unfilled during 1986 and they could be filled during 1987, the
scniorily position of the promotees and dizect recruits of these two yeurs will
be as under— . Coee "

1986 - 11987 >
1. Pl 9. P10
2. DI 10. DI
3. P2 1. P2
4. D2 12. D2
5. P3 13. P3
6. D3. 14. D3
7. P4 15. P4
8. PS 16. D4
17. PS5
ﬁ- 18. DS
i 19. D6
10 20. D7
it ! !
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- cruitment prescribed, a Vacancy Regisler giving a running account of the®2¥ns

A

| i
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4 SWAMY'S ——Sl:.Nl()lei'Y AND PROMOTION

2.4.3 In order to help the appoinli;ﬁg authorities in dctermining the nunvg7
ber of vacancies to be filled during a jycar under cach of the methods of req

vacancics arising and being filled froni year to ycar may be maintained in the, tv%’
pro forma encloscd. o : : : ;

- . . . i . : 0

2:4.4 With a'vicw to curbing any tendency of undcr-rcportmg/sum)xcsiSA.;%f

ing the vacancics to be notified to the concerned authoritics for direct recruits:

o
[

ment, it is clarified that promotees will!bc treated as regular only to the extent?
to which direct recruitment vacancics n"rc reported to the recruiting authoritics §2

- on the basis of the quotas prescribed in the relevant Recruitment Rules. Ex- B ¢

TR R

cess promotees, if any, exceeding the share falling to the promotion quots’

based on the corresponding figure, notified for dircet recruitment would be ¥’
trcated only as'ad hoc promolecs. R

5.

{
A

LR TSN

lScn(ori(y of Absorbcees R
3.1 The relative seniority of persons appointed by absorption to a Central 3

scrvice from the Subordinate Offices of the Central Governiment or other de- 33

partments of the Central or'a State Government shall be determined in accord- ¢

ance with the order of their sclection for such absorption.

3.2 Where such absorbees are effected against specific quotas prescribed | L
in the Recruitment Rules, the relative seniority of such absorbees vis-a-vis 34
dircct recruits or promotees shall be determined according 1o the rotation of_ﬂ*’ 8

vacancies which shall be based on the quolas reserved for absorption, dircet 4’ :
recruitment and promotion respectively in the Recruitmerit Rules. Where 1110??1":"‘

vacancies in any quota or quotas are carricd forward, the principles stated in ;
Para. 2.4.2 will apply, mutatis mutandis in determining infer se seniority of |
the appointces. : A i: v e ‘
i ! BN

3.3 Where a person is appointed by absorption in accordance with the 3 .
provisions in the Recruitment Rules providing for such absorption in the cvent
of non-availability of suitable candidate by direct recruitment or promotion, §.i"
such absorbee shall be grouped with dircet recruits or promolecs, as the case 34
-may be. He shall be ranked below all direct recruits or promolees, as the case 4
may be, selected on the same occasion, ”

3.4.1 In the casc of a person who is initially taken on deputation and ab- §
sorbed laler (i.e., where the relevant Recruitment Rules provide for *'deputa-
tio/absorptic.1’"), his seniority in the grade in which he is absorbed -will ° 38
normally be counted from the date of absorption. If he has, however, been %
holding alrcady (on the date of absorption) the same or cquivalent grade on 4} 3
regular basis in his parent department, such regular service in the grade shall
also be taken into account in fixing his seniority, subject to the condition that 3
he will be given seniority from— ;.

¢ 1. The terms “transfer on deputation®” snd *'transfer** have been changed ns “deputation’

and, “*absorption”’ respectively, vide Para. (vi) of O.M. No, AB-14017/2/97-Lsu1. (RR), dated the %% 2 )
25th May, 1958, !

Y ‘b
‘b

- -
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SENIORITY FOR PROMOTION

PAR (IR -(\' I

— the datc he has been holding the post on deput

(or) j

— the date from which he has been appointed on a regular basis
the same or cqui\'alcnt grade.in his parcin department, Ny
. . . : ¢ ’ . '||. .
whichever isdater, Cety (i ;o Ll /T'/ ‘(/..-'-L,\

3.4.2 The' fixation of seuiority of an

" above principle will not, however, afTect any regular promotions {o th(; next
* higher grade made prior to the datc of such absom(ion. In other words, it will
i be operative only in filling up of vacancics iy higher grade taking place after
j

ation,

w v

absorbee in accordance with the

such absorption, o
3.5 In cases in which absorbees are not strict]
transferred officers will be placed below all officers

y in public interest, the
| grivde on the date «f absorption,

appointed regularly to the

 Seniority in Special Types of Cases
4.1 In the case of such ex-

been declared non-infective and medically fit for
_employment in the same posts from whicl they
‘previous service rendered by them sho

.iority of such persons re-cmiployed in other posts will be fixed in consultation
with the Department of Personnct and Training,  ~ 1

: 4.2.1 An order imposing the pen
18rade¢ or post or o a lower time-scale sh

(1) the period of reduction,
tion should be permanen

- (i) whether on such, rc-pron
! his original seniority in
: time-scale whicl, had be
of the penalty, '

4.2.2 In cascs where |
opcrate to postpone future
vant may, unless the 1ermg
lixed In the higher scrvice,
would have been buy ¢

1B or ex-Pleurisy, ex-Leprosy paticnts, as have

Government service, on re-

were discharged, the actual
1ld be counted for seniority, The sen-

N
alty of reduction to g lowe
ould invarjable specify-—
I

unless the clear intention is that the reduc-
tor fpr'uq in(llcﬁn_ilc period;,

10lion, the Gov
the higher scrv
cn assigngd o

I scrvice,

H

crivment servant i} regain

ice, grade or post or higher
lllim prior to the imposition

. ., :_I,i.ll "'v.

ne reduction is for 5 specified period and s not to

increments, the seniorily of the Govermnent ser-

of the ordet of punishment, Provide otherwise, he

B I . . .
grade or posi or he higher tme-scale al what j
or his reduction, o '

4.2.3 Where the reduc ted period and i« 1o opcrate {o
postpone future increments, the scniority of the} Government servant on re--
promolion,may, unless the terms of the order of punishiment provide other-
Wvisc, be fixed by giving cred '

_ it for the period of service rendered by hitiv in the
higher sérvice, grade or postor higher time-scale. ;
4.3.1 The sur

ice rendered in (4

tion is for a specif;

l'\l-
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'FREE SUPPLEMENT TO

P | 4
1 sw;imy,’g»".Com‘plctej-Manum ou Establishment’!
Pl e anth ety ) grpeyson Bt T e U g cigniey
sl g sih ',-gll.(.}‘«éd.n:luu-su.a.t.wl} SRR R AT HTTHER
A kA bl Catu No.:S-2 4= Eighth. Edition;1yia il 14
‘\'\‘,\'\'. LT e HERUREIE /.[ e

2. S,wzenly"g Compilation on Seniority "

RO BRI TN VRN Cady oaeis ST 8

DU el e :iirnil:l‘)"al}q:l.E'.(‘l)u.loluoul CrEepabia dedeiey
st en Loy Catis No, C-44-—; Eighth i Edition it it.r

N T AN S T PPN B firtedone o O et |

ws1Seniority.of persons absorbed after bCiﬂg‘(‘)Il.,dcp.l‘llilﬁ‘()l_l'];

ST ERY IRTTY I .o el 'm":it:-:-':"

_G.L, Dept, of/fer.'& Trg. 'Q.z'w.. F. No. 20011/1/2000-Esit. (D),

:" i |.l-" .";"u.!l:uw.'l (it .’ daied ‘27-_3_.2001' 4 “"l!.””!‘l.!.: ‘.)/“!(‘l. N ‘
IV RGO ) o g SRV GETIEVY D whibe b sl sl g
The undersigned is directed to say that according to our O'M!'
No. 20020/7/80- Estt, (D).-May .29, 1986 (Para.,3.4.1 in.Page
568 0fS-2.and .Page 4. 0f1 C-44) in.the case.of:a person who is
initiallysmkcmon,dcputalionuand.absorbcd later (i.e.,.:where the
relevant i Recruitment - Rules' . provide  for: . *‘transfer..:on
dcputaLion/Lransfcr‘!),-his,scm‘ority in the grade in which he- is
absorbed will normally be counted: from the date of absorption. If
he has, however, been holding alrcady (on the date of absorption)
the same or cquivalent grade on regular, basis in his parcnt
department, such regular service in the grade shall also be taken
into account, in fixing his seniority, subject to the condition that he
will be given seniority from’ ’

the date he has been holding the /)03! on depuration
.or

the date from which he has been appointed on a regular basis
lo same or equivalent grade in his parent department, Y

”

whiclhiever is later.,

2.'The Supreme Court has in its judgment, dated December
14, 1999 in tie case of Shri S.1. Rooplal & others v. Lt.-Governor
through Chicf Secretary, Delhi, (JT 1999 (9) SC 597 has held
that the words whichever is later occurring in the Office
Memorandum, dated May 29, 1986 and mentioned above arc
violative of ‘Articles 14 and 16 of the Coustitution: and,’ hence,

t . B
| , "

'
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~‘Accounts Dcpartmcm wluch are gchmcd by ordcrs 1ssucd by lec S

COP PRI

[

those.words Jhaves bccn«quashed from, that Mcmoxandum. Thc ,
1mp1xcat1ons of the above, ruling of thc Supremc Court have been
examined and it has been dcmdcd {0 Substitute the term whichever

is later occurring”in the Office Mcmorandum. datcd May 29,.

1986 by the term whichever is earlier., . S
PPNl T ey frres H-\q”“-(' } 3 ot ‘v Iy"

3. Itis also clarlﬁed that for the,purposc of dclcrmxmng, the
equivalent grade in the parcm departmcm mentioned in the Office

| ~ Memorandum, dated May 29,:1986,' the criteria contained’ in this

'Department - Office Mcmorandum No. 14017/27/75-Estt. (D)

‘ 10 abovc.m atthe

(Pt.) 'dated" March"7" 1984 whicli* lays down! the ‘Criteria’ for
dctermmmg analogous posls may, bc followcd . !

RN '\ "

4 Thcse mstructlons shall takc cflcct from December 14, 1999
which is the date of the Jud.gmcm of the Suprcmc Court rcﬁ,rrcd
B R A L T S N O sy gt
vl 50 In'so farbas' personnel 'scrvmg i’ Indlan Aucht and
Accoums Departments are concerned,’ these instructions are issued
in’ consultation’ with the" Comptroller and 'Auditor-General'-of
India." However, these orders (in keeping with; Paragraph 4 of the
Office Memorandurm, dated May 29, 1986 as referred to above) ~:
will ‘not! be applxcablc to transfers within lhctlndxan Audit and *} .

Cé& AG from ume to tlmc.

6. Thé above instructions. may bc broug,ht to Lhc noucc of all
conccrncd for mformauon gmdamc and ncccssary acuon. '

¢

.....................

E

SWAMY  PUBLISHERS (P) LTD., CHENNAI/NEW DELIII

Py
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ns of Supreme Court of India
Citation :f-[ ‘1996 SOL Case No. 326 ’
Decision " . . : _ , .
Date: 1996-12-09 B : , ,
(yyyy-mm-dd) . ' i '
Petitioner : ~ Radhey Shyam Singh :
Respondent,:” Union of India o [
P _ : N ‘ A W . L.
f o Constitution of India, Articles 14 and 16 - Appointment - Recruitment Examination -
' Selection process - Recruitment to Non-Technical Class 11l posts in the department of
'Government of India and in subordinate offices - Purpose and object behind holding a
- recruitment examination is to select suitaQLe and best candidates out of the lot - Such
.+ anaobjectcan only be achieved by making a common select list of successful *
Subject : candidates belonging to all the zones - If fz:one_-‘wise selection is made, then various
' - candidates who appeared in some of the zone$ and secured more marks than those who
were selected from other zones, would be errilved of their selection resulting in great -
.+ injustice and consequent discrimination cannot be said to exist between aforesaid
i process of zone-wise selection and the object to be achieved i.e. the selection of the
' . i - . § ) .

" best candidates. [
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Civil Appeal No. 4190 of 1995
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Union of India - Respondents - Lo o '
i Forthe Appellant - Mr. P.P. Rao, Sr. Advocate anH Jitendra Mohan Sharma, Advocate.

For the Respondents .- Mr. KN, Shukla, Sr. Advocate Mr Shaslu Kiran, Ms. Anil Katiyar
AnubhaJam Advocatcs

1 { '

A. Constitution of India, Articles 14 and 16 - Appointment - Recruitment
Examination - Selection process - Recruitment to Non-Technical Class 111 posts in the
department of Government of India and in subordinate offices - Purpose and object
behind holding a recruitment examination is to select suitable and best candidates out
of the lot - Such.an object can only be achieved by making a common sclect list of
successful candidates belonging to all the zones - If zone-wise selection is made, then
various candidates who appeared in some of the zones and secured more marks than
those who were selected from other zones would be deprived of their selection

resulting in great injustice and consequent discrimination cannot be said to exist

selection of the best candidates. [Para 8]

B. Constitution of India, Articles 14 and 16 - Appointmcnt Selectin Process -
Recruitment to non-Technical Class 111 posts in the department of Govt of India and
in subordinate offices - Process of zonewise selection on the basis of scparate merit list
drawn for each zone in respect of candidates who appeared at centres within same

- zone ~ Would result in the devaluation of merit at the selection examination by
selecting a candidate having lesser marks over meritorious candidate who has

secured more marks; consequently rule of equal chance for equal marks would be
vnolated Such process is violative of Artnclcs 14 and 16 [Para 8]

l C. Appointment - Rule of - equality of opportunity for every individual in the country
| is an inalienable part of our constitutional guarantee - That being so, a candidate who
secures more marks than another is definitcly entitled to get preference for the job as
the merit list must be the best when selecting a candidate for recruitment for posts.

. which are advertised - Constitution of India, Articles 14 and 16 [Para 8]

L

Cases referred: o b

[
[

1. Om Prakash v. Akhilesh Kumar, 1986(1) SCR 855 : AIR 1936 SC 1043.
2. Rajendran v. State of Mad. and others, 1968(2) SCR 786. +
3. Peeriakaruppan v. State of Tamil Nadu and othcrs,i‘ 1971(2) SCR 430.

4. Nidamarti Mztheshkungar v. State of Maharashtra and others, 1986(2) SCC 534.

JUDGMENT

i
[

b*‘éilzan Uddin, J. - This Civil Appeal has been directed agatnst the order passed by the

Tribunal) in O.A. No. 322/1995 dtsm1ssmg the appellants apglication at the admission

between aforesaid process of zone-wise selection and the object to be achieved i.c. the

X\/-.

Central Administrative Tribunal, Principal Bench, New Declhi (hercinafter referred to as the

http://www supremecourtonline.com/cases/3727.html 7/12/2003




- | - _&u
& stage challenging the selection process of various posts in pursuance of an advertisement
by the Staff Selection Commission published in Employment News of 10-16th July, 1993

and the select list prepared and published in pursuance thereto, while Civil Appeal No.
5112/1995 has been preferred by the appellants of the said appeal against the order dated

e

.+ -7th March, 1995 passed by the aforesaid Tribunal in O.A. No. 438/1995 dismissing the

application at the admission stage challenging the said selection process and the select list -

i‘ L [oas aforesaid. In the writ petitions also referred to above filed under Article 32 of the " -

petitigners of the said writ petitions. . ' e
i { ‘ i

o’

Constitution, the same selection process and select list has been challenged by the

of India (Department of Personnel and Administrative Reforms) passed a resolution on
November 4, 1975 whereby a **Subordinate Services Commission" was constituted for the
purposes of recruitment to Non-Technical Class 111 posts in the departments of the
Govemment of India and in the subordinate offices. In the aforesaid Government

' resolution, the functions of the Subordinate Services Commission constituted by the
‘ 'I Government are stated in para 3 thereof, the relevant part of which reads as under :

, posts in the departments of the Govt. of India and in th;e subordinate offices except those
| posts for which recruitment is made by the Railway Service Commission Staff in the
"+ offices of the Comptroller and Auditor General and the Accountants General and Industrial
- establishment. The Commission will among other things conduct examinations whenever
required for recruitment to the posts within their purview and for ensuring that as far as .
possible the actual recruitment is made on a zonal basis s0 as to enable candidates from -
different regions (o be absorbed in the vacancies, arising within the respective, rgions, the
examinations would be held as far as possible on different, cantres and successful
can_c‘lvidates posted, to the'extent possible to their homei'states/regions.',' (emphasis supplied)

i .‘-’.4‘ ”

The said Subordinate Service, Commission (hereinafter referred to. as Commission}
published an advertisement on 10-16th July, 1993 in the Er'nploymcnt News inviting
‘applications for the selection of candidates to the posts-of (1) Preventive Offices, (1I)
Examiner, (II1) Inspector of Central Excise; (IV) Inspector of Income-tax, (V) Assistant
Enforcemeliﬁt Officers in the Directorate of Enforcement and (VI) Gr. II'of Delhi
Administration Subordinate Services. The number of vacancies, was however, not stated as
the firm number of vacancies had not been determined 'and the reservation of SC/ST, -

. . . .
; EX/_s.e.rv_lce_men and the physically handicapped persons was to be taken into account as per
i position reported in each department for each category of posts. :

3

1

3. According to the said advertisement, the recruitment was to be made zonewise' gn the
basis. of separate ment list drawn for each zone in respect of candidates who appeared at -
the centres within the same zone. The relevant portion of the said advertisement which
relates to the zone-wise process of selection of candidates for the said posts as stated in
paragraph No. 16 of the advertisement for ready'geference is reproduced hereunder :-

. 16. Selection of candidates - (a) After the examination, Commission'will draw upa-
separate list in different categories of posts in respect of each of the zones mentioned in
column 2 of the Table in para 13 above, in the order of merit as disclosed by the aggregate
marks (written test and personality test) finally awarded to each candidate at the '

http://www.supremecourtonline.com/cases/3727.html

examination, and in that order so many candidates as are found by the Commission to be

2. On'the recomméndations of the Administrative Reforms Commission the Government -

"' The Subordinate Services Commission will make recruitment to non- technical Class 1Ll

7/12/2003
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qual‘iﬁéd in the exaafination shall be recommended for appointment upto the number bf

SR T T \‘{ =

4 ‘g!’""'

unreserved vacancies in each'of the zones separately. However, in case no vacancy 1S \ *
available in a particular zone that zone would be clubbed with one of the contiguous zones N
. atthe discretion of the Commission and a common order or merit list for both the zones x v
. may be prepared. Similarly, where a particular office caters to the requirements of more M
© . than one zone, candidates competing at centres located in all such zones will be eligible to &Tf ’
\ be considered for appointment in that office and for this purpose, a common order of merit
1 list for all such zones would be prepared. : ’ e
(b) The candidates. for Delhi Administration Grade 11 Sybordinate .Scrvice will be sclected ' \"_",
from Delhi zones in the manner mentioned in sub- para (a) above.” I ' }ﬁ !
4. 1n all there were 15 zones-and the candidates were eligible to appear at any zone out of -1
the those 15 zones. In case no vacancy was available in a particular zone then that zone h‘

was to be clubbed with one of the contiguous zones at the discretion of the Commission
and a common list for both the zones in the order of merit may be prepared. It is alleged
that the appellants No. 1 and 2, namely, Radhey Shyam and Dharmendra Kumar made
representations to the Secretary of the Commission objecting to the process of zonewise
selection on the basis of separate merit list drawn up for each zone and requested to make
an All India Merit List in place of zonewise merit list because the number of vacancics was
not declared but the said representations were not decided and, therefore, the appellants
appeared in the written Selection test under protest. The appellants in these two appeals as S
well as the petitioner in the two writ petitions applied for various unreserved posts and ‘ G
, appeared in the written examination. The appellants and the petitioners qualified in the
| written test, the result of which was declared on 24-30th September, 1994 as published in
; the Employment News and were called for the interview/personality test held in different =
zones in the month of October, 1994 onwards. The results of the said examination after o
! interview and personality test were declared on January 21, 1996 but none of the appellants i
were declared selected in U.P. zone examinations. So was the case with the petitioners. i

s Ss -
il b piae

¥ 5 The appellants as well as the petitioners approached the Tribunal as aforesaid
| ¢hallenging the zonewise selection on the basis of separate merit list drawn from each zone
~ instead of drawing up All India Merit List which according to the appellants and '
petitioners had resulted in the selection of persons with relatively inferior merits in
violation of principles embodied in Asticles 14 and 16 of the Constitution of India, The
Tribunal, relying on the decision of the Court in Om Prakash v. Akhilesh Kumar, 1986(1)
SCR 855 : AIR 1986 SC 1043 dismissed the applications at the admission stage itself by
taking the view that they had already appeared in the examination as per advertisement
issued by the Commission while it was open to them before taking that selection to seek
judicial review and since the process of selection of 1993 was challenged after {fie merit
list had been declared on January 21, 1995 they were estopped from challenging the
: selection in which they had participated and ultimately could not be impaneled in the merit :
i hist. Being aggrieved by the said order of the Tri'b’unal, the appellants and the petitioners i
have approached this Court for redress. . - i

6. Shri P.P. Rao, learned senior counsel appearing for the appellants contended that the
. zone-wise process of selection adopted by the Commission did not provide equal
: opportunity to the candidates appearing in different zones though the competitive
examination was same in all the zones. He submitted that since the vacancies available n
_each zone were not indicated, the appellants were denied the opportunity of appearing at

. http://Www.supremccourtonline.com/cases/3 727 html _ 7/12/2003
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* vacancies were less by reason of which the candidates sccuring even more marks than the

" candidates i other zones ¢ould not be selected. He, {herefore, urged that the process and

. method of zone-wise sclection of candidates adopted by the Commission was vi_ola.tive of

* Article 14 arfld 16 of the Constitution of India as it had resulted in'sclection of candidates of

“inferior quality in one zone while the candidates of superior merit in the other zones cguld |
" not be selected. These arguments were also adopted by the learned counsel appearng 1n

* the other ap{)eal and writ petitions. On the other hand Shri K.N. Shukla, learned sentor

. examination on zonal basis was given in the advertisement and the candidates were free to .

~ choose the zone from which they desired to appear in the recruitment examination and to

. choose the centre. It was stated that since the appellants and the petitioners had appeared in
" the examination, but could not be selected and as such they cannot be permitted to

‘that the candidates appearing in a zone having large number of vacancies were declared

- order of the Tribunal by contending that the zonewise selection was adopted in order to

 the Commission has been recruiting the candidates to various posts on zonal basis right

- _ o
, &%
the competitive examination from a centre of a zone where the number of the vacanc1és.

denied the opportunity of competing with the candidates of other centres. It was submitted

selected though they had secured marks less than the candidates in other zones where the

counsel appearing for the respondents supported the process of selection and the impugned
enable the candidates from a particular zone to be absorbed in the job in the same zone and

from 1975 and this process of selection has stood the test of time and; therefore, it could
not be disturbed. He submitted that the composition of zone and scheme of holding the

challenge the process of selection now. - , -

7. We have given serious consideration to the aforementioned rival contentions and have
critically perused the Government resolution dated November 4; 1975 whereby the :
Commission was constituted and the functions assigned to it as well as-the advertisement .
issued for the recruitment of the candidates for the aforementioned posts. A reading of the
functions assigned to the Commission, the relevant part of which is reproduced in the
earlier part of this judgment will go to show that it provided that the Commission-will
among other things conduct examinations whenever required for recruitment to the posts
within their purview and for ensuring that as far as possible the actual recruitment is made,
on a zonal basis so as to enable candidates from different regions to be absorbed in the '
vacancies,arising within the respective regions. It thus provides the holding of examination
as far as possible and making of actual recruitment on zonal basis. The object sought to be
achieved by this process or method of selection is to enable the candidates from different :
regions to be absorbed in the vacancies arising within the respective regions. The question
therefore that arises for consideration is whether such a selection based on zonal basis
would be permissible or it would be violative of the Constitutional guarantee enshrined in
Article 14 and 16 of the Constitution of India. |, L St :

.
Lt

f +

8. It is needless to emphasise that the purpose and dbject behind holding a recruitment
examination is to select suitable and best-Candidates out of the lot-and such an object can
only beachieved by making a common select list of the successful candidates belonging to
all the zones. On the other hand, if zone-wise selection is made then various candidates
who appeared in some of the zones and secured more marks than thoseswho are selected
from other zones, would be deprived of their selection resulting in great injustice and
consequent discrimination. Thus there can be said to exist no nexus between the aforesaid
process of zone-wise selection and the object to be é,chieved, that is, the selection of the
best candidates. That being so the process of selection as envisaged in paragraph 16 of the

o
' http://www.supremecourtonline.com/cases/3727 html : 7/12/2003
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advertisemefit in question and reproduced in the carlier part of this judgment would lead to '
discriminatory results because adopting the said process of zone-wise selection would =~ R
result in the devaluation of merit at the selection examination by selecting a candidate ~ 11
having lesser marks over the meritorious candidate who has sccured more marks and
- . consequently the rule of equal chance for equal marks would be violated. Such a process
would not only be against the principles enunciated in Articles 14 and 16 of the
Constitution, but it would also result in heart/burning and frustration amongst the young
- men of the country. The rule of equality of opportunity for every individual in the country
. «is aninalienable part of our constitutional guarantee and that being so, a candidate who
secures more marks than another is definitely entitled to get preference for the job as the
merit must be the test when selecting a candidate for recruitment for the posts which are
advertised. In the present case admittedly the process of selection as envisaged in
paragraph 16 of the advertisement in question is violative of Articles 14 and 16 of the
Constitution of India as it has been demonstrated from the marks list of the appellants

placed before us at the Bar during the course of arguments that they had secured more
- marks than those secured by some of the selected candidates.

Yo s
D S
. : o w e oa e

. : | -
9. In the case of Rajendran v. State of Madras and others, 1968(2) SCR 786 this Court had _
“struck down the districtwise distribution of seats for the medical admission as providing
for unitwise allocation was held to be violative of Article 14 and 16 of the Constitution on
the ground that it might result in candidates of inferior calibre being selected in one district
and those of superior calibre not being selected in another district. Similarly in the case
. Peeriakaruppan v. State of Tamil Nadu and others, 1971(2) SCR 430 unitwise allocation
* of seats was also held to be void and was struck down as discriminatory. Again in the case N
of Nidamarti Maheshkuniar v. State of Maharashtra and others, 1986(2) SCC 534
regionwise scheme adopted by the State Government was held to be void and struck down .
by this Court by holding that it would result in denial of equal opportunity and was thus ] .
violative of Article 14 of the Constitution. The ratio of these decicions of this Court is fully j
attracted to the facts of the present case in which the process of selection on the zonal basis

will also result in denial of equal opportunity and would be violative of Article 14 and we '
hold accordingly. : :

il

{

3

P |
i ! . :
1

i

i

|

10. The argument advanced by the learned counsel for the respondents that this process of
zone-wise selection is in vogue since 1975 and had stood the test of time cannot be
accepted for the simple reason that it was never challenged by anybody and was not

. subjected to judicial scrutiny at all. If on judicial scrutiny it cannot stand the test of
.reasonableness and constitutionality it cannot be allowed to continue and has to be struck ‘
.down. But we make it clear that this judgment will have prospective application and B

. whatever selections and appointments have so far been made in accordance, with the =
impugned process of selection shall not be disturbed on the basis of this judgment. But in
future no such selection shall be made on the zonal basis. If the Government is keen to _
‘make zone-wise selection after allocating some posts for each zone, it may make such ® :
‘'scheme or rules or adopt such process of sglection which may not clash with the provisions - 1
.contained in Articles 14 and 16 of the Constitution of India having regard to the guidelines B
Jlaid down by this Court from time to time in various pronouncements. In the facts and v ;

circumstances of the case, we make no order as to costs. Th
allowed as indicated above. :

e appeals.and writ petitions are

Appeals and writ petitions allowed.
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RECRUITMENT TO THE POST OF INSPECTORS OF CENTRAL EXCISE, INCOME TAX ETC.; 1996 (RE-EXAMINATION) - - "

RIS IR
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Stalf Selection Commission conducted an all-India competitive examinalion (Re-exa'mi_nalion) for recruitment 5."‘.be ;;repared on all-India basis and seleclions ?snd\appoinlmcms will also be mada on all-India bas?s
to the post of Inspectors of Central Excise, Income Tax, elc.. on 13.6.99. The result of the writlen examination!*) The selection of candidates for appoiniment o different, categories ol posls has been made’ taking; inlo i
was declared on 3.4.2000. Personality tesls of the candidates who had qualified in the wrilten examination -rconsideration lhe number of vacancies reported lo the Commission ViS-é-vis-meril-cum-prele:ence of the

. were held in June, 2000. Following are the lists of 108 cgndidates {83 in.the Income-Tax (including one :1- candidates. However, nomination of candidales and appointment would depend on the actual

provisional) and 25 in Central Excise}, in roll number order, recommended for appointment in differenl  vacancles available In'the respective departments, apart from successful candidales salislyin

categories of posts on all-india basis subject ta verification of their cligibility conditions in all respects aQq‘;, .various condillons of eligibility-prescribed-in-the Notice:of the examinationz— - - .. -~ = g
contectness ol ‘me informalion furnished by them in their applications. IR _+yy,For the candidates belunging to the reserved calegariss for whom certain percentage 6! \;acancies are
While processing the linal results, candidature of Ms. M. Latha, Roll No. 6830080 was duly considered as * ‘reserved, the calegory slatus has been indicaled alongwith their Roll Numbers. It'is important for such
it she belongs to the ST category, in compliance with the Order daled 04.01.2001 of the Hon'ble Central .  candidales to nole that some oTthem'may have been recommendeéd for the calf;gdry mepnlioned against
Administrative Tribunal, Chennai Bench, in O.A. No. 578 of 2000. . : : w4 T T iheir respective Roll Numbers. [t Is in the interest ol tha candidates to immedialely contact the res gc:- sa
The cxaminalion had originaily been nolified on centro-linked-zonal schoma. Howaver, tho result of the . tegional olfice of tha Commission in all such cases where they do nol Lelong to the calcgcrypshowvn

cxamination has been processed on all-India merit basis keeping in view the fact that the inslant re-.  against their Roll Numbers.. - - - e L
exanunation was held on 13.6.1999 and also the legal advice/opinion communicaled by the Government  The list of recommended candidales is purely provisional and subject to, among other lhi;\gs n'u;rou h
of India to the Commission wilh regard {0 the implication of the judgement of tho Hon'ble Supreme Court--- verificalion of their identily with reference to their pholographs, signalurés, handwritings etc.on the a tics ',9 .,
dated 9.12.96 in tho cago of Radhey Shyam Singh s Union of India (C.A. No. 4190 of 1895). As per this ™ _forms, admission certilicates etc. - T ‘. ' ) appication
legal advice, even in respect of examinaliuns which had alreadydeen nolified and conductedin accordance  Resull is also available on SSC Websile : hllp:llssc.nlc.in R ’ S e .
with the Zonal scheme prior to the dale of pronouncement of the said judgement, meril lisl is tequired to . Y ) ST i R C . )

© . . LIST IN ROLL NO. ORDER, RECOMMEDED FOR APPOTTHEMT:TH CE, /-7 (h xwn v =% om0 oo :
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: consmcncy in mlcrprcmnonoflnw alonecanleadto publlc confidenceinourjudicial syslqms
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(ll) Equlvalence oﬂ"’osls—Trlbunul rcjcclcd Lenefitsof pastserviceon plcn thnt pr\"y'

7scnlc of former and Iatter posts were different so were not equly nlcnl-——llcld cqulvn H %j P ? :
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Held : ‘These four factors are s (i) the natuge and duties of a post; (n) the xcspox\qllnl]llq §\~ is almus'fc%:i, |

and powers exercised by the officer holding a posl the extent of territorial ot olhcr charge B

held or responsibilitics discharged; (iii)

the minimum quahﬁcauons if any, prcscnbcd for

, rccrullmcnt o the post; and (lV) the salary of the post, 1™ s
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. -.””(‘

broughton deputation

(A BALY AR
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yet benefit of past servicein BSK not glven{
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1

J A Nos. 1414-15/94. W.P. © N3, 191/99 filed before this Court unider-Article 32 of the
:Constitution of India challenges the’ consmutlonal validity. of Office.Memorandum No.
*20020/7/80-Esu. (D) dated 29.5.1986 istucd by the Government of India, T.C. © No. 56/99

.Court of Delhi wluch lnvolvcs the same qucsuon as is mvolvcd in the civil uppcnls referred
loabove. - . ‘ Sl f Pl ‘

l '.v».-

'appom(ed as such in the Border Sccurity Force: (for short ' the BSF' ) when trans(erred on
deputation to Delhi Police in the cadre of Sub- -Inspecter (Exccuuvc) on being pcrmancnlly
absorbed in the transferred post, is entitled to count his substantive scrvnce as Sub-Inspector

in the BSF for the purpose of his seniority in the Cadre of Sub- lnsncc(or (Exccuuvc) in Delhi
Policcornot, ~+ ¢ @7 l~'h|.xl whireln ol |.,z 'i" I[ 2 U!

o
(K] '|¢|\u|" . :'l

background of these transfers from various Police Orgamsahons 16 Delhi Pohcc A perusal
of the lctter 1ssucd by thie Commissioner’ of Police, Delhi No." 15413/Est dated 10. 9.1985
shows that in the’ year 1985 with a view to'strengthen the cxnslmg sccumy system'in the

hxchcvcr } Cap:lal the Delhi Police had created 12ncw Police Stations in Deihi. .Conscquenllolhcsamc
' 3

Sy

R IR

%

Delhi Police within the shortest possnblc time 50 thatthere is an xmm?:dlalc impact on the law
and order situation in Delhi, In the 'md lcucr lhc Commussnoncr noted llm in the normal

“and in view of the urgent need of lhc hour, a decision was taken 10 lukc sunablc persons on

ble, Constable and Drivers (Hcad Constable and Conslablc) In.the said lcllc:. n rcqucs( was
made to the Director General of the BSF 1o forward the namcs of sunablc persons desirous
- ofjommg Delhi Police on initial deputation for a pcnod ofonc year,” The letier also'slaled

alter one year if they are found suitable. From lhc above letleritis clear that the Delhi Police
wereindire need ofadditional hands to manthe lv clvc ncwly crcmcd Police Stationsin Delhi.

on deputation lo Dclhi Police in lhe ca(frc of S.ub lr\sp_cgpq,r (?xccugvc) and subscqucnl!y
thcy were permanently absorbcd o L s S

T O L O ILINPRTT 3, :

, 4, The Delhi Pohce (Appointment and Rc‘cruumcnl) Ruies, 1980 provndc for lhe mode
ofrecrunlmcnt in Dclhi Police. Rule 5(h) of the said-Rules provides that if the Commissioner
is of the opinion that i itis necessary or expedient in the interestof work o do so, he may make
appointiment(s) to all non-Gazelled categories of both Exccutive and Mxmslcnafcadrcs of

othier State, Union Territories, Central I’ohcc Organisation or any o(hcrl‘orce Itis notin

| dispute that in cxercise of the said power (hc appellanls herein and olhcr snmlnrly snunu.d
pusons were dcpulcd on transfer from lhc BSF lo Dclhl Pol:cc b P

deputation with the consent of the dcpulcd o[cha\ in' Delhi Police of, uppcr' and lower
subordinate and with lhc concurrence of the Head of Police Foree from which lhc snd officiul

T T e o - e e DT AT
seorne e o Tl s L ORI TR VT ITY ST FOey T T b R e -

Snntoshllcgdc J. ——CnvnlAppcalNos 5363-64/37 nreprcfcrrcd ugnnsllhcordcrdalcd ()éD
"28£10; 1994 made by the Central Administrative Tribunal, Principal Bench, New Delhi, in . u

isatransfer casc filed sccking transfer of W.P, © No.4128/98 pending on the file of the High -

on . e ‘.. ‘IH

2. In all the above cases, the qucsuon mvolvcd is whclhcr a Sub- Inspcclor who was _

3. To appreciate lhe conLrovcrsy mvolvcd in these cascs. it js. ncccssary to. note the

‘and in view of the prevailing conditions; nt was felt ncccssary to fill up the rcqmrcd postsin -

cPursc the recruitment atdifferent levels and (raxmng of therecruits, would take alonger time

deputation in the ranks of Inspector, Sub- Inspcclor‘(\ssnslanlSub Inspcclor Head Consja- '

that those officials taken on deputation are likely, to be considered for permanent absorption -

In this background, certain Sub- Inspcclors wlhio were working in the BSF were al first sent .

Dclhi Police on deputation basis (emphasis suppllcd) by drawmg sumblc persons from any

5. Ruls l7 of the above Rules, whlch was,mcorpormcd on 31 3, l983 :empowers the
Commissioier of Police, Delhi, lo sanction. pcrm'mcnl ubsorpuon of persons scnt.on
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is deputed. Itis also not in dispute that the absor

ption of the appellants and other similarl
situated officials in Delhi P

olice in the cadre of Sub-Inspectog (Excculi\'p)‘.\vn:sf,('Jgnc i
cxercise of the above power vested in the Commissioner under Rule 17 6f“tlu$ Rules.
. I . . NN ey N,

)/

-6. In view of the fact that when the inter se 5cx1iorily list of-the Sub-Inspectors in Delhi
Police was drawn, the concerned authoritics did not take into consideration the service pul
in by the transferce officials like the appellants in their parent department, nnmely, the BSE,
oncolthenggricved persons by name Antony Mathew (iled an application before the Central
Administrative Tribunal (CAT) in O.A. No. 470/9 | wherein he claimed that for diclcrminh!ﬁ
tionof his seniority in the Delhi Police, the date
" basisas Sub-Inspector in the BSF has to be counted. A P
‘ said application, vide il§judg511gr;_§,<{aled 2.‘3.'1 993 hc'll(j g_s'[o_l]p'\ys.;i-‘ ;f:.‘; N

' 25 ,l)‘,).lni'::i':]'nz
“The pelitioner was appointed as Sub-Inispector.in Border Secu

rity. Force; on:

¢ same grade of

' +..Sub-Inspector w.ef, 19.0.1987. He has in due course been coffirmed in that

position. The petitioner's claim An this casc js for determining hl$_,SCnlOSIIl)"{
taking into consideration the date ofco

[YALA

.. S Sub,lnspc_clqu‘i.nl(!l.l'c,Bordcr.Securily Force or w.c.f. 1.10.1984, ;]!cldégg_oj;

 his substantive, appointment in'the Bo,rdé,pS‘ccu.ri(y Force. -

W Jhave decided to Iac;og‘_(‘{scniority to the petitipner with effect
. , his absorption, namely 19.6.1987, .Tl]_(;,CQll(Cll}iOll.Qfth pet

is entitled to the benefit of service sendered by him with the

Force for the purposc of reckoning his seniority. So far as !hc principle ‘9‘f.ll’zlx|\’y§
Jisconcerned, the earned counscl for the petitioner relics upon ll\gjg(}gnng'x‘nlltgﬂ

_ the Supreme Courtin AIR 1987 SC 2291 beiween K. Madhavan ('J.Il(/(\lll‘,l_‘yf?

Union of India and others. The relevant discussion in paragraph.21rof the;

. .~ -Judgment makes it clear that full credit must be given lothe pcliLiox.\.clr:‘foﬁrllll]g%
..services renducd_by him on a substantive basis in the Border Sglc.ur‘_ily_fo'rlcl?i

w.e.l. 1.10.1984." The petitioner contends that he should be given sepwpfly]
o taking the datc of his initial appointment or in the alternative his seniorjty may,
be counted w.c.f, 1.10. 1984 when he was appointed on s_ubs(anlj_yg::'b‘a_sli‘s.,}yi,gl‘l';

the Border Security Force. The petitioner has not produccd,apy,,rp‘al_c.ri'g“

showing thal he was appointed w.e.f. 21.4.1980 on permanent basis. In thel

absence of clear material, we will not be justified for taking 21.4.1980 as thej
correct date. “There is not dispute that (

Inspector with the Bor'dér"Secuiily Force w.e.f. 1.10.1

from (\\c dale
. et

l]ox([qf"Splgur”)/(

984 on‘a substanijvé!

JRA{1

vnncnpaiB_cn'cholflI)c,lﬂpqp‘al.‘m lh;:" )

nelin 3
21.4.1980. He was appointed as Sub-Inspector,on substantive b'nsis;w.c.l'..’l-c.ascr
1.10.1984. He'came-to be “sent on deputation ‘basis to Delhi Policeion
19.11.1985. He came to be absorbed in the Delhi Police in th ‘
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For the reasons stated above, this petition is nllowgd.','lhc,rcspopdcngs,,p.r’g‘-

directed to accord -seniority 1o the petitioner Ain, the, Delhi ,'I?d),_ilg:'c‘,;t.a}sinlg'}
1.10.1984 as the date of appointment as Sub:Inspector in the Border, Security! i
Force on a substantive basis. He shall be accorded all other benefits flowing §
" from determination of sich scnio‘n'lyi No costs.™" I
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inthecasc of K. Madhayan & Anr. etc.
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E ‘A“,x?f'v, oA . . > '
alyY iidgiment fequired that full credit imust be glven to the officldl for substantive service in the
:t'j'uivalcm postin the transferred department while computing his scniority inthe transferred
TN gyepariine qﬁ:ru.\‘[xn\'. L L L WA Y B s
R0 RIS o S .. L . .. o Lo R .
I »‘.ﬂ? STHE Delhi Admiinistration which was the respondent in the said applicatiorn (herein-
. s, L .o . ' . - . g :
ceiplt lflcf referred ta'as ‘the'respondent’) filed a review petition against the said judgment of the

9 * 2 YR N i . B . . . . O 2y
‘\gail?".{-‘}.:’nbuntil.'\)rgmg new ground, inter alia, that thie post'of a Sub-Inspector in the BSF was not
entral Yoy '

St

‘o

“Boosts Were not the same, Hence, their service in the parent department canhot be counted for

geniorityin the transferred post. The said review petition came lo be dismissed by the tribunal

5 b}"ﬂ'c::as'oncd'otdcr: Itheld thatequal pay-scales was not the sole determinative factor while
i

1. .00

fown by this Courtin Madhavan's case (supra) was applicable on all fours to the facts of the
g, L s e A “

DRI T o !

SO N el fy g ‘
fespondént filed an”SLP béfore this Court against the original judgment and the order in
gitview/'vidd'SLP'© No:'2575-75A of 1993. In the said SLP, the respondent specifically
ority & ontended tidt the'ration of this Court in Madhavan's casé (supra) was not applicable'to the
!{ﬂ!:}f,‘ P dcisc Of Arifony Mathew, on the ground that the post held by Antony Mathew in the BSF was
Inted J@HI1EGiValent'to the postof & Sub-Inspector in Delhi Police: A three-Judge Bench of this
%Eﬁ}?ﬁ??(f&}]'r't”vidé its' order dated’22.4:1994 found no merit in‘the petition filed by the Delhi
dents A’diﬁiriis(i:i(‘lo'xi’;nnd dismissed the same. It is worthwhile 19 note that the above-referred
l}}ﬁ,e}' 3|’s‘xi\i's:snl’or'di:'r"of(his' Court shows that the responderits.in'the SLP were represented by a
$i4(0unsel-and the Court passed ah order alter hearing:the ¢ounsel.” Strangely enough, the
‘diéspondént which was the'employer of both the originally recruited S\:Jb-lnspcclors of Delhi
:f @icc.n"?}wcll as subscquently transferred and absorbed officials was still not satisficd even

L rithathisidecision of the apex.Court and fi

43 3i§'missal_of.th§: SLP,;,whig.h review petition came to be dismissed by this Court-with the
4 [6![6wing order i+ *Apart from the fact that the petitions are delaycd by 444 days, even on
S4gmeritsjweisee .no reason (o cntertain. these petitions.- Hence the, Review Pelitions are
Ge ¢4 dismissed.? Thus, the first bout oflitigation'which originated with regardtoasimple question
6[,<;9pn(ing the seniority, in the year 1991 caine to anend.in Fcbfuary. 1996. But, so far as
.Yz afhesretpondent is concerned, it was not prepared to accept the Jaw laid down in Antony
Mqlhé‘)_m's case.nThough it gave the benefit of the order of the tribunal, as affirmed by this
-3 Courti Lo Antony Mathew, it was not1eady to extend the
.situated, like the appellants herein. As stated above, the,appellants were also originally
yippointed like Antony Mul'pcw inthe BSFE as Sub-Inspectors and subscquently transferred
4y ind absorbed as such in the Delhi Police Force and, as a matter of fact, the first appellant was
Atvemsenio” to Antony-Malhew in the cadre of Sub-Inspectors in the BSF and was also

iority 3

Wt Delhi; Administration to give benefit of the judgment in the ¢
Hppcllants despite their repeated representation, and consegq
Ayitompelled these appellants to file original applications being O.A. Nos. 1414/94 and 1415/
494 before another Principal Bench of the C.A.T. at Delhi., » ' c

. LR T o .

0. Surprisingly, cven thoughi the casc of the applicants before the tribunal in the above-

w3 referred Original Applications from which the presentcivil appealsarisc, wasidenticalto the

"ourt i< case.of Antony Mathew both on'facts and in law, the tribunal in total disregard (o the rule of
f f: precedence, inspite of having noticed the carlier judgmentofa Coordinate Bench of the
2 D tibunal and having noticed the fact that the review petition filed beférethe tribunal, SLP
A ) . : .

asc of Antony Mathew (o the

e vy e v,

Bqujvalent to the post of a Sub-Inspector.in Delhi Police because the pay-scales of the two

same benefitto the persons sifilarly -

uent denial of their seniority, -

fet¥mining the equivalency of the two posts. It also rejterated its finding that the law laid -

A%:9.0nnot being satisfied with the order of the tribunal in the review application also, the -

fed a review petition against the said order of

-~ bsorbed it the Delhi Policg': on adate anterior to that of Antoay Mathew, The refusaloflthe -,

. G eemaa. Y Ladara
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\'3) / L lmmhl-«( mnlum!mvh.Wpullll(n\IIIC(I\mImoHlll Court wore dhimtaned, Lt procouded J,) \\\“"'\“;g; ’
to constder the application Independent of the lnw lald down In tho provious caso and came A

W \b\‘s}\ u,\_,,

to un entirely contraconclusion and further held that the judgmentin Madhavan's caso hady 1V gpm . Mt
. % A\ e igN
no bearingtothe facts of the presentcase. lnlhnsproccssurclucd onanOlfficial Memprandun; 14 \ e .\.’ it
dated 29.5.1985 the existence of which was unkiiown to all concerncd and reference {o which) "“'i:’“ fvr’c
was not made by the rcspondcm cither as a defence in the Original Application, .va\/}[m”’ ’”‘ o ol
, /( .J'IJKIW b; .{,“; i
Mathew’s casc-or in review filed therealier or before this Courlin the SLP.or in the sevicy. RHELE ¢
petition filed before this Courl, In this second round of litigation, the lnbunnl Came,to; lllC, ‘{}1“1 "‘(-. ﬁ}\-v’ 3
| conclusion that the post held by thcprcscnlappcllanls in the BSF was notan cqmvalcnlposs} "-\?“"(.__\ 5‘,"f P
L of Sub-Inspector in Delhi Police and also in viéw of the languwgc cmploycd in"O,M: dg\g : ":ﬂéfg“/{":p,«sjf :
v o 29.5.1986, held that the appeliants herein were notentitled to count the service rcndcrcd by R ,( Mo
' them prior to their absorption in Delhi Police for the purpose of lhc\r seniority.ip, the cad(c V\
of Sub-Inspectors (Exccutive) in Delld Police. Itis against this order of the tribunal lh'n lhc )

SL A

appellants have preferred SLPs. . In which lcavc o appeal was g('\mcd by lhlr Cox‘xr,lg . “f. }'T‘)m H,
SRR R DTN IR

11. Before us iu these mattets, Mr P.P; Rxo and Mr. S.K.. Dho\nkn learped, seniof - 5}’”” g

counsel appearing (or the parties contended that the latter Bench of the tribunal commites | ﬁ; WJMW'U w
a judicial impropriety in taking,a,contra view {rom the car)tcrjudgmcnl w”bopl,(ollomng E%“C“;lf} ”*‘ Fe
urt, ms>g{

e

Y“'{

the rule of:precedent, Ihcy,qucstloncd Ulc correctness.- of.the finding, of U’lbUQ.ll”l\ lhc}
. lcaxllLrJuﬁ

} impugned judy mcnlastocquahonoflhclwo posts of Sub- Inspcc(orbascd on\qunmcqu e
. pay scale. Thereliance on the O.M. dated 29.5.1986 was also questioned on the ground ]“5 J“VOIVCd ‘“g

same was not acted upon earlier and the cxisience of the same was not made. known 1qla)[ 2ot o "‘lv’
concerned at any relevant point of time. Itis to be noted that the (‘OIISlllUllOlml vahdxly of.3a consldcrab'.% -0
thesaid O.M. isalsochallenged before usin W.P. No. 191.0(,1999. Wclmvchcmlthclcarncd w‘%‘lu‘l)
Additional Solicitor General and Sri Bimal Roy Jad on behall ol the respondents.

.‘_,

3

T e — e =

nesy
--..,1,\,\ 5‘)11'1% nmdng
12&13. Attheoutset, wcmuslcxprmoursuxousdmsnmf‘ncuonmrLL'nd(othnmnncr v 10 decide ””g
in which a Coordinate Bench of the tribunal has overruled,'in effectj an carlicr judgmentofi comummll.
o another Cootdinate Bench of the same tribunal. “This is opposcd to all principles of judicial -)" ciuse ‘)("5
discipline. If atall, the subsequent Bench of the tribunal was of the opinion that the c1rher "WC.ShOUM‘
view taken by the Coordinate Bench of the same tribunal:was incorrect, itought o' ha\c .g\ ~)‘l' (
referred the matter Lo a largcr Bench so that the difference of opinion. bc’(wccn:\hc.l\w SCI;V:l\L:(? ey
n v Coordinate Benches on the same pointcould havebeen avoided. Itisnotasifthelatier Bcnclg whqmpll\onc '
was\mawarcof(hqudgmcnlo[lhccarhcrLcnchbmknowmgly\lplocu:dcd lodlsagrcclwnh : facl(ln(nu j
v the said judgment against all known rules of precedents. Precedents which cnuncxalclmlcs 3 ollcc fromg
i of law form the foundation of administration of justice under our sysiem.Y, This isa’ fund:ﬂ 'SUT;‘QC{;UCI)U 1
b _mental principle which every Presiding Officer of a Judicial Forum, ought’ lo,know.' fo( scixr’xf:{])'é){m' ‘
S consistency ininterpretation of law alonc can lead to public confldcnccmourJudqualsysltnr‘ Ingf)”cct’é);‘a
‘' ;,-: This Court has laid down time and again prcccdcnl law musl be followed by all <.onccrncd,. &fo'r'&:""rh“ '

!
e frtvich !
deviation from the same should be only on aproccdurc known to law. A subordinate Couil, Lo feasony

1| ,parcntdcp
cannot pronounce judgment contrary to declaratipn of law made by another Beneh: It can .mlxo ofJud

)
|
l only refer itto a larger Bench if it disagrees with the carlicr pronouncemont. ‘This Courl i) srchcd \|pon
the case of Tribhuvandas Purshottamdas Thakur v. Ratilal Motilal Patel, l‘){)&(l)SCRASSt ’lmd d()wnh
b while dealing with acasc in which a Judge of the High Court had (ailed to lollow tho Ln“lCl fae rmlar q.
P

S N ket

~-

is bound by the ecnunciation of law made by the superior courts. A coordinate Bench of a Cou

] T R
judgment of a larger Bench of the samc court observed thus : 2 0pas ,,(“ Gl (1 Aff y "' i
e ot iy

T hCJudgmcn( of the Full Bench of the Gujarat Hugh Court was binding upaon
R.\JU 1., I the learned Jydge was of the view that the decision of Bhagwati,
in Pinjare Karimbhai's case and of Macleod, C. J.. inHaridas's case did' nollay
down the correct law or rule of practice; it was open (o him to rccommchd 0
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' Justice to cnable him loconstitutealarger Bench to examine the question. That
; ;.,m"” \,ua 318 the proper and traditional way o deal with such matters and it isfounded on

- .- TN e e, L AR ARSI R AN ¢ “ ’

- ;". ZE.” ‘ ' .' " N !\( ;

,r . i S . Lt

o r ] TR , E'?

o A000(2)- S:T: Rooplal and Anr;,vy Lt: Govarnor th Chief Secrctary, Delhi & Ors. (SC) 40177, U | M T 1 A

g S N N | ] . At 2uAY ) Ny o - 1o

o002} - | ' R (I

W o sy sthe Chief Justice that the question bg considered by a Jarger Bench:: Judicial ‘l Do *ff‘ i

i dwl'i.‘))l\ﬂ.u(. e ST R EL T RSN - 4 bt -0 ." 1
rocéede CH TG sy, decorum, propricty apd discipline required that he $hould not ignore it ur. /L A

. : M A b AN A L R ; . “ i
and came A {»3‘\':1377'\5)'5("'"‘ ofadminis.lra(.mnhg(JqsuccAmn.)s.a;lggr,lam(ly_im the law and thatcanbe (i g i)
.:;‘.,‘,-'as.‘?h"f',i Sl yuimsnachieved, only, if Judges, do, not.ignore decisions\by Courls -of ,coordma!c.- j,! L H ‘2
morandud ‘g\n Mynwi gi;authority or of superior nqlhorily‘\,Gajcn,draganHr,’.,C_.L,obscrvc‘:‘dlm Lala Shri , ~i(! L Lk
Sae o whicli Duvaseito w.Bhagwan & Anr.. v, Shri Ram Chand and AI![".\,‘{,.!-llf-).. oaerd 1 _ .. ;? i
'f"/l!O/t'v-,""."',' S ) C ot : o ¥
i 'g\émé'\','icé: h“'-“"-"’/ ,'."“"l‘.'llishurdly,ncccssa'ry to cmph'usns(ha-(consndcra(nqns'ofjudncml propricty and ey ﬂ 5

! -*;nl'é'('o the S 2N I8 2 decorum require that'if a leatned single Judge hearing a matter is ),nchm.:(! to 2 BT - {‘ '

Jlaldcrlllos" ’i\,’f’?{l;ul'f“{l y/‘iakclhévicw\tha( the carlier decisions o,fthéiﬁighCourl;\vl)cll1crqfa D:vnsmn. B o R ’3; i
6Md§lcd nj ani4ney 1 Bénch orof a single Judge! need 1o be re-considered; he should not embark oy L ;:

’ cj\dc;cd by” ';_(S')ﬂ'.’l )'.lnﬂupon that c:iiquiry silting as a éinglé']udgc.‘bu(‘slhould refer thesmatier 1o a | 'i:{‘_ §
Ve eadeo 3207 iz Division Bench, or ina'proper case, place the relevant papers before the Chicl- '3 tz ;

vi  d .o Y '

1

re———

e gt

. $ni ety “healthy principles ofijudicial dccorum.und propricty.'! ... S A v o PR "R
une,c.i.gc‘mor :ZV'f'Ift'.'\Vc.urc'in’dccd 'soiéy’lo'noic‘lhc'nlti(udc'o‘f'iIN’:‘(ribLin;\l i,n'.lhis‘cnsc‘which. after. I ": j :
inpidticing the carlicr judgment of a coordinate Bench and after noticing the judgment of ihis SR Lo {r b
®ACburt ) has'still thoughtit fitto procted to take & view totally contrary 16 the view takenin the I
il dadier judgdment thereby cteatliig'ijudicial \i'ncérlaixll(y'ir. regard (6 the declaration of law | S . _ f: ; !
har@dvolved in this case. Because of (his approach of the latter Bench of the tribunal in this chse, S
it ot of yaluable, time gf the Court is wasted and the parties to, this case hay.f:.bccn putto ° .l i
'«)‘Q,smcrablc,l)_ards:hip.;M,,..,,(. d2rteat aliouw!t e buisleas o . . ' L
BTSN our opinion sthe dbove rror on ¢ part of thé tribunal in the normal course should" £
isin Qiaveitade us remand this'case.to the tribuh 16 be decided by'alarger Beneh of the tribunal - oo f
Uic‘h'aﬁ"né'r godéciddiheissué involved in‘lhis'casc,‘bh(’lhlcn taking into consideration the time already KN LN
-*f',jf uas\;'h'fcﬁt of'con§0111¢d by this c,a"sc and tostand inconycniencc alrcady suf.(crcd by the partics cpncr'crn'cd g l‘
AN 7of judicial Bccuse of the above referred indiscrc(ioq of the tribunal ‘we'think in the interest of justice R
)l]he carlict'g"e should put to rest the cosw(rovcrsic‘s involved in these appeals, - . o o ) i
ngl‘_l.(o_‘ha’\l"‘e;; ‘)"‘,l()]“Wc ij}i!l hzcl)\yf fak_c’up'lhé qqcsli‘o.n"»'vh"c'lh‘cr the ap}ﬁ;llbn(s arc entitled (o count their - |
"’;gjf‘: (hc’twb;xc'rxi‘cé reidered by them as Sub-Inspcctor in the BSE for the purpose of their seniority afier " : SER
5 !et(échnéll.x@%gr’;i’&'ion as Sub-Iispector (Executive) in Delhi Police o not. We have already noticed the '. N .
ls;n‘grqc‘wi‘(h_’!agl‘lh‘at iLis pursuant to the riceds of Delhi Folice that these officials were deputed to Dethi = T I .
qgtatcigulckflfqlipg{_{rom}he’ BSFMIQ!lowi'ng‘ (he"'proccdurc laid down in Rule 5(h) of the Rules and - PR I T ! .
I is ' fuhd ) l}:};SéQUpi)(ly absorbed as contemplated under the said Rules. Itis also not in dispute thatat. : 1
iqllr'i'c’:','?"c'?{'rf't:oftirnc»in the BSF, (hc‘xiprcllm_us' scrvices were regularised in the postof Sub- f° . PR RS 4,
nspector and they were translerred as regularly appointed Sub-Inspectors to Delhi Police < N EEEE R o ;
ik o'r"gé'.‘_""l“h:cfefore..,.’o‘h;fbeing absorbed in an equivalent cadré in the transfereed post, we find - I [
Vel lg.ale'Govurt,Io’{ééson"why(.h'es’e transferred officials sh_ould.nql.bcpcfmillcd to coumm'cir's'crviccin(hc A A
4 Hrrentdepartment.” Atany rate, this question is notresintegrannd is squarely covered by the .~ ERY T
: h m_Iicj of judgments ofthis Courtin more than one casc. Since the carlier Benel of the tribuna) " Lo \ "f
L icaur({in,’xliqd tipo'nMadhbvari'.rcasclo\givérelicﬂéihc deputationists, we willfirstconsider the faw R N ‘
@SCR“S‘S’,PJEdIdoivn by this Courtin Madhava 'scase(supra). Tli.is‘C.our(in(h_a(;aséwhil’c considering « v "-;"' T
ﬂhghﬂﬂlé}.:.s‘i‘milar‘l'(.jucs'(ion.'ca}x.n’c to the (ollowixl.g :co.nclusionx R Co ' o ‘ 9
ks 8ol “We may examine theiquestion from a different point of view. Thereisnot U Yool
y w1 oo muchdifference between deputation and transfer, Indeed, whenadeputationist - R I
Moy L s permancntiy.absorbed in the CBI, heis undecthe rules appoinicd on transfer, . ¥ '
d e »+ Inother words, deputation may be regarded asa transfer from one government ' o
i , { : ' .
1 : ! “'J . ¢
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department to another. It will be against all rules of service jurisprudence, i} F1s

agovernment servant holding a particular postis transferred o the same oqj'an:-gi.: 1N

1 equivalent postin another governmentdépariment,'the period of his service.in ) P. " rcs?;q?-’\;.’\,,'

. : the post before his transfer is-not taken into’ consideration in computing his i A faciqgﬁ(’ ”tf

e (S‘ Jeniqri:y in the transferred post. 'T/xelr.rantsfer cannot \fu'pe out his length of i1 ‘Jg‘\ﬁ% ’ }3

" )J \ service in the post frons which he has been transferred. It has been obscrved hjae ! >r$‘ :

‘ by this Courtthatitis ajustand wholesome principle commonly applicd \VIu:rc“ i AN i
persons from dilferent sources are drafied 1o serve in a new service that theiry .‘i"";' '
pre-cxisting total length of service in the pargnt department should be rcspcc(cd\?’ X

.. and presented by taking the same into account in determining their ranking inj &%
the new-service cadre. Sec R.S. Mokashi & ors. v. LM. Menon & Ors.'(l982)i' o

\

ik
4

A e

. . 'O_V“l'ﬁﬁ.‘
and el %

[ sl
‘ | SCC379; Wing CommanderJ. Kumar v Union of India & ors. (1982) 3 SCRy { 3 ."25'{""&;“7“‘1 L
453." (cmphasis supplied) ~ .« e ¥ E, upon byxdy
TR L theconddils

17. Similar is the view taken by this Courtin the cases of R.S. Mokashi & Ors. and Wing}‘ 5
Commander J. Kumar (supra) which judgments have been followed by this Courl ig\;
Madhavan's case. Hence, we do not think itis necessary for us to deal in detail as to the view,

e made &

Veale ; ; : ; H : H Wy N .
taken by this Court in those judgments. /‘\p'plymg the principles lmd'down in the above) }{ rcfc_rrcg}f,r"gl;'
referred cases, we hold the appellants are catitled to count the substantive service rendgred ) i) Umclob.i'f"l'l% \
by them in the post of Sub-Inspector in the BSF while counting their service in the post,ofy x{‘," ‘-bc&ﬁ‘slévﬂl“l%ﬁ'.’ o

- t., . R . b o : ’.4 L e vt -
Sub-Inspector (Exccutive) in Delhi Police foree.. o yir e ot RERAR e Mcmq'?"f'“i?

Y

. ) HoGE

g 18. In law, it is nccessary that if the previous service of a lr:inéfcrrcd‘ofﬁciﬁl is llo"b"ch}. \];";( lo‘l"{'\c' 1)1'}“)‘{’

! - counted for seniority in the transferred post then the two pusts should be cquivalent.’ One of e is 10’[)5”“&

{ the objections raised by the tespondents in this case as well as in.the garlicr cusc‘of;/\ulon):‘j g i, pur;S{SEccq';’f/
Mathew is that the post of a Sub-Inspectar in the BSEF is not cquivalent to the post ofia,Suby BPs 'iLs.&:lquf\ﬁ'\‘.%fgif
Inspector (Exccutive) in Delhi Police. This argumentis solcly bascd on the fact thatthe payy r}, cul}cr)};m :
scales of the two posts are not equal.-Though the original Bench of the tribunal rejected Ahist i tobeabshy . -
argument of the respondent, which was confirmed al (he stage of SLP by this Court, thisgfetz- i‘n’lhifﬁ;;ﬁ}, o

argument found favour with the subsequent Bench of the same tribunal whose order is inj ki rcsb,k.;éa..?““a
appeal before usin these cases. Hened, we will proceed to deal with thisargumentnoyw. Equi-y UiC
. valency of 4wo posts is not judged by the sole fact of equal pay. While determyining the b+
' i ‘ ecquation of two posts many factors other than ‘Pay* will have tobe takeninto considcrnlibn.: 'f‘l it

. like (he nature of dutics, responsibilitics, minimum qualification cte. Itis sohcldby(his’d)un,' . slepéa

%
"F"
R

as fac back as in the year 1968 in the case of Union of India & Anr. v. P.K. Roy & Ors.‘.('l“)(')}}"_ o lhcak'g‘d\“%'),g
2SCR 186). inthesaid judgment, this Courtaccepied the factors laid down by the Commiltee, e nbofc?h%’;}] '

v

of Chief Sccretarics which was constituted for sctiling the disputes regarding cquation o‘f,; S Con's'(i\t_?x o
posts arising outof the States Reorganisation Act, 1956. These four factors are : (i) the nature lhc"d'c"}w
and duties of apost; (i) theresponsibilities and powers exercised by theofficerholding a posl;}

i« the'h c’r%i :
the extent of territorial or other charge held or responsibilities discharged: (iii) the minimum} i dcc!a}'atti',\%i
qualifications, if any, prescribed for recruitment to the post; and (iv) the salary of the posty i fti}ida’;g’x}ai%g‘,"
It is secn that the salary of a post {or the purpose of finding out the equivalency of posts.isj it ol dege

(e, ohfole

: . ¢
the last of the criterion. 1f the carlicr three criteria mentioned above are fulfilled tren the fac Rid+* 31,6ve i

. . . OV Yh
that the salarics of the two posts are different, would not in any way make the, post “pot it *{{J;{Lﬂ
cquivalent’. In (he instant case, itis not the case of the respondents that the first three criteria {0

mentioned hercinabove are in any manner different between the two posts concerned. gl - '{ﬁ{.l Xﬁf*}j :
Therefore, it should be held that the view taken by the tribunal in the impugned order that the 2 'i}\"}ﬂ\tﬁ‘ B
Lwo posts of Sub-lispector in the BSF and'the Sub-Inspector (Executive) in Delhi Police are B y s
not cquivalent merely on the ground that the two posts did not carry the same pay-scale, is B
necessarily to be rejected. Weare further supported in this view of ours by another judgment A

4.
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) | s ernor th, Chi : b?&o (5O 4035
w{{{;{;ﬁfilll—%OO()(Z) . 2000¢2) S.T. Rooplal and (\nr. v. Lt Govcrnorrl.h. Chiel Sceretary, Delh & Ors. . .
Ay o : i
ii?(?‘:‘;:?i:pnulpbce, if ol this Caurt in the case of Vice-Chancellor, L.N. Mithild University v, Dayanqnd.//m (1986 - _
: _,ax«?‘.'yi,’?.);f‘ S 3 SCC 7) wherein at para 8 of the judgment, this Cou'_rt(!hc.ld': "Lcu.rncd council for 1"9"..__
.;f:,“i‘l_'bﬂ‘f‘-i&'ﬂi;j respondent is therefore right in contending l’hn( ¢quivulchde oif(hc pny,-sc.nlc 1s not the only v
iﬁ%‘%ﬁ:ﬁf@mp; ting his (nclo_.-'in_jhdgiug whether the post ol'Principal‘ahd that o,f;!{'cndcr are cquivalent pqsls. We
-Q-ﬁr"‘:'{a@‘ bislengih of “arcinclined 1o agree with him that (he sealeriterion to ndoptis w’hc(hcr-thf:y could beregarded N
j'tk“i. ?'.}‘:'s" : fobserved ¢ of equal status and responsibility, The lruc«cri‘l::r.ion fqr‘cqmvnlcncc-'!glhc status and thc"- '
’i:‘w .{g’,{&f{ plicd where “hature und responsivility of the dutics attached io the two posts. x x x?) T .
'hgi%ﬂ’ .l'f,i“ thit their T} Therefore, in our opinion, the finding of the tribunal that the posts'of Sub-Inspector -+ -
A 'bc_rcsp.ccgd in the BSE and Sub-lnspector (Executive) in Delhi Poli%c.arc not equivalent, is erioncous,
vaeianking " and the same’is liable 10 be set asige, TR ‘ IR
wors:(1982) [, ¥ - oo T R .
‘ 1982) 3 SCR" . 20. This leaves us o consider the validity of the O”IFC Memorandum which was relicd
A :

upon by the tribunal in (e impugncdjudgmcnl. Weh

- theconstitutional validity of this Mcmorandum is i;ldeCﬂdCl)lU challenged by the appellants

' in W.P.© No. 191/99. There is co:flsidcrabl’c force in the argument addressed on behalf of

the appellants that this Memorandum hag neitherbeen made public nor.the existcnce thereof

avenoliced earlier'in the judgment that, |

asio the view

Belee, 2l ~

. made known (o anybody concerned wilhy the con(rovcrs'y in 'qucs(ion."Wc have already " -
i the above feferred to this fact. tHence, we do not want 10 tepeat the same in detail, On facts, we are of PG
aggerendered ., the opinion that the Fespondents ought not 1o havebeen permitted torely upon this document (g

n_lh(‘?p0§l °,r . because there is no materjal whatsoever préduc_ed by the respondents (o show that (his" . i i

§ SRR t . Memorandum which wasissued by the Government of India was cither ipso facio applicable 5 :

”";!tial istobe | 1o the Delhi Police force or the same was adopted and applied by the Delhi Police force. It T

23l One of .. istobe noted that the law inregard to the right of a deputationist (o count his service for the : i
}col’/\nlau.\' . purpose of scniority in the transferred Dépar(mcnl was scitled as far back as in (e year 1982:4. .
s2ast0f a Sub. ‘itself in the'cases of R.S. Mokashi & orsand Wing Commander J: Kumar (supra) (if nog:! i

& dat the pay- ! carlier). Therelore, jt i reasonable to expect that a deputationist when his serviceis soughy ! !

mjected this tabe absorbed in the translerred department would certainly have expected tha his'seniority ;

Court, this “in the parent department would be counted. In such o situation, it was really the duty of (he I
Aworder‘is in f'rcspondcn(s;i(n(nll(hc conditions stipulated ir\llnéi:npugi\td Memorandum were applicable! .

T dnow, Equi. o such pcrsén. to have made the conditions inthe Memorandum known (o the dcpulqlion,js( : i

?'.,'\a'mining the belore absor,!binghis services, in all fairness, so thatsuch a deputationist would have had ihe ./ :

i‘(;é?rnsi(lcfanliora, ©oplion ol‘acécpling the permanent absorptjon in Delhj Police or not. ihe very fact that such »

‘ f" yihis Coury steps were nounkcq,shovfslhallhis Mcmorund_gm was,in fnct, néverneted Hupon, /\pncl‘l'mm"1

Qﬁ!ﬂ,h;&,i»iou, (1968 the above question of:quity, the appellangs h:‘xvc c‘hnllcngcd the con:uiluv(ionul validity oflhg

l?:i.'}‘-:‘f‘t‘ﬁ:'lz; Coun_nlllce . abovc‘ M.cmorandum on the grour)d llfal tie sa.mc wola{cs Articles 14 and 16 of lhcj“

PRy feyquationtofl Constitution, Oncofthe grounds raiscd is thay their vested right orcoun‘(ing the seniority in H

asl (i)lhg-nalqrc the depuied Department, after absorption in an cquiva}cn( post, is arbitrarily faken away, if - ;

: ‘.’Minfg:.‘pol'si; - the Mcr‘norm;ldum in question s applicable to them. Therefore, they had: prayed for a i

fminimam declaration that the Memorandum be declared as ultra vires 1o (he extent it-offends theije ‘

3o the post, fundamenta| tiaht. ! : doe L L Pt

3 ” , \ : . . T o o oy H

?:50”’05‘} 'S - 21 The relevant parg of the Mcmorax)dum.impugnqd in lhc,wrilc{j;cti(iml refered o :

phen the fact abave, reads thus : ' o T .

3 “-_'tfcpusl “nol A ) . . P TR RPN :

3 ;j\{‘i."'ﬁrcccrilcria . Evenin the typc'ofcascs. meationed above, hat 1s,-where an officer iniu’ally :

"‘fj;sconcurncd‘ . comes on deputation and js subscqu_cnlly absorbed, the noimal principles thay ¥ X

theseniority should becounted from (e dmgpfsuchabsorp{iomslfould mainly.

" apply. Where, however, the officer has already been holding on the date of . :

g _absorption in the same or equivaleny gra,dg: On regular basis in his parent ., ’

; . department, it woylg be cquilqt?lc andappropriate thag such regular service i 1 :

' ' - .o o £ :

: ) ‘
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\/ the grade should also be taken into account in dete mining his seniority subject!n . if7

. g
only to the condition'that al the: most it would be only: from the date of & SN
deputation to the grade in which absorption is being made." It has also to be M i B
I ensured that the fixation -of scniority of a transfcree in‘nccordance -with theilii; o

I “above principle will not effecl any regular promotions made prior to the' dated (/) &
1 e of absorption. Accordingly it has been decided 1o add the following sub-parato *f, gV
1 . (iv) 1o para 7 of general principles communicated vide O.M.- dated 22nd ..
g . Dccember, 1959, ] TR DL ST cadtone
. . “(iv) Inthe case of a person who is initially-taken on deputation and absorbed fateri” *; 4
Ch ) (i.e. where the relevant recruitment rules provide for “Transfer on'deputation/ir " e RIETIIS B
: , . + Transfer”), his seniority in the grade in Which he is absorbed will normaliy be ) ":'\;_4,2'1'1")'? ’““,}
o ! . counted from the dale of absorption., If he has so ever, been holding alrcady y " BHAL -,:; ; ,
B (on the date of absorption) the same or cquivalent grade on regular basig in his,j, . b ;' R TI
A parent department, such regular service in the grade shall also be ga‘kc:_l _in‘to“. : ';:'nl 13.”'13 [ n
: account in fixing his seniority, sybjeet to the condition that he will be ‘g’i_\{cr}!g, 1 SERTINTA A
Lo S scniority from P g ey e d e B by § 5
. \IRE — the date he has been holding the post on deputation, or 't ¢ o e gy s '." ». trn.be
Sy — " the date from which he has beeh appointed on a regular basis to the same o' ; ¢
h cquivalent grade in his p'arc‘n.l depariment, whichever is later.” " . ’ "'"f“"" ‘ g ‘
3 Z : ' Mo o (empliasis supplica) 5 K v
1 [ . . Cote e fet (e ~-I:_,-|'|'.|1u""”';': ' '
1 22. A perusal of clause (iv) of the Mcllporanduni shows that the author of '('hiszzi.:_ﬁ,"v);:l(.":)u; o ,
1. Mcmorandum has taken inconsistent visws integard to the right of a deputationist Lo COUnty BT it ’
} , hisscniori(yinlhcparcmdcparlmgn(. Whilein llfc,bcginning|):\rlofClz\usc(iv)inclc:\rlcrgn‘s,.,i,,ﬁ",}':‘l,.,,('),>- .
£§.‘ he says that if a deputationist holds an ‘Cquiyg'\llcnl_grndc on repular basis in the I"_ﬂf,cﬂ,(y,..f.‘/.v,"i;u-.u;n i
N department, such regular service jii the grade shall also be taken into account in fixing theey {1}5, »l’i“-'l-a P,
}‘ i scniority. In the lauer part the author proceeds to say- “subjcct 1o the condition that he willyiay ) POGAL 3
Q be given seniority from the date he has been holding the post or the date from which hehas,, , JR: resps L e
HIN been appointed on a regular basis to'the same or cquivalent grade in his parent departy ety .U.’.g*‘-}:m,: M -( ’
'_ﬂ H whichever is Iater.” The usc of the words “whicheveris laler” negatives therightavhich was AL T
Ay otherwise sought. to be conferred under-the previous paragraph of .Clausce ('w),pf,l))cw:.’j;“. -
‘ ' Memorandum. Weace unable to sce the logic behind this. The uscof the wordsf'whi;hg:vcn,,--h L s X ‘
o s later” being unreasonable, it offends Adiicle 14 of the Constitution.. It is also argucd on y, '( -.\..,,";‘_'J"",v"’ :
" behallof the aypeliants that this memorandum i.:c‘furlhcr violative of Article 14 and; 16 of the:,, » }.‘." i“”” L
Constitution inasmuch as it arbitrarily takes away the scrvice rendered by the deputationist ) 4 J;'.' "\‘r pinst Pl
! when hie is absorbed in Delhi-Police.which right of a civil servant cannot be-taken.awayy, RN AN he b
& ~ without authority of law. We have noticed carlicr that the petitioners who are the appellants,y ..¢ 8 ("'Uk?"'
T ' inlhccivilappcals.wcrcrcgularlyappr)imcd asSub-Ihspcclorsin(l\cBSFonlhc:da(co(lhcir‘.-lJ )‘ f““:“d‘l'
B deputation. We havealso accepted the fact that the postof Sub-lInspector held by them in the,,. & -:"'l%"”' ¢
S BSEin cquivalentio the postof Sub-Inspector (Executive) in the Delhi Police to whichihey  ¢Er '\':"ﬁlff'3 o
'l * stood deputed, Thnlbcinglhccasc.ili'\'/ic\t‘/ofllu':judgmcm inthe cas::sof/(.S.Moka.r‘/r‘i,‘Wing(l. ,Y ?'ll:‘ )‘W‘ b
i Commander J. Kumar and Madhavan (supra), itis clear that they are entitled o count the '™ i Py ,5{”‘ welod
B scrvice rendered by them in the post of Sub-Inspector in the BSE for the putposcofl seniority,, 4 J\l’:((‘ !’:x v
9 in the cadre of Sub-Inspector (Exccutive) in Delhi Police. ‘I'herefore, such a right of the ,:Zl 3{@_\&(":_(;@ o
T pcliliqncr;/nppcllnn(r._could nothavebeentaken away in the garbofan Oflice Memorandum - 4 »Jlmf ,
: . Whichisimpugnedinthe abovewrit petition. This view of ours finds support fromajudgment - Y R :
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i
i _ ol this Court in the case of K. Anjaial & Ors. v. K. Chandraiah & ors. (1988 3 SCC 218).
) In that case this Court was considering a statutory regulation which in almost similar terms,
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+ Exccutive Instruction which has the effect of
+ deputationist in an equivalent cadre in the parent d

‘ TR

2000(2) S.T, Rooplal’and Anr. v, L. Golv‘cmér th. Chicl Sceretary, Dethi & Ors. (SC) -t 405

used in the Office Memorandum with which we are; coiiccrned, deprived the civil servants
of their pastservicein the parentdeparuncit, The Regulation involvedin the said ehise reads;
. N yoavese Mo o o, . e oo . e 4 s e
9. (1) The peesons drawn fr(j(’liblhﬂ dcpgrlmcms_ v’N;iII carry on}l{nc]r_sc‘:rvi;éﬁnd
o ~they will be teated as on other duty fora tcnpre 17‘3,',i°$’ to be specilied by }hc
' Commission or unltil they are permanently absorbed in the’ Commission
\vllicl)chr is cnrlicr‘. e giitlent ‘e o4t " '_{‘Ill'lil).,-"".' ;i{\)l'. ,‘l ot

o . e LY U N ‘:l": ot i:,.".":": I ..._‘ . ':,4.:: .
(2) The services of those_ staff; members' working in the, Commission on -
- . . . 'H . A A .t . a -.n ‘
i deputation basis and who opted for their absorplion in the Commission, shall
L bedppointed regularly as thestaffin ll)cC011leiissipl1'.il)lllxcqadgctq which gllycy

by batch and to determine (hq,scniorily;acé‘:o,rd'!ngly.,_.I"o‘r“t‘h,i”s!'pm.‘poisg’!hc
COH‘III\ISS‘lQl\hlni_!.)"l'l(‘:‘\.ll'(‘:\:»/”(‘l'\:c; p'r‘og]‘glxo.gs”:'\}r;jl;{(ly allf‘t::(,:‘lcd.“~ o e
23, The validity.of the said Regalation was challenged and the same was struck.down

by the Administrative Tribunal in that case and when the 'maticr was brought up in appeal

before this Court, the argument of the aggrieved persons that the offending regulation did not
violate Articles 14 and 16 was repelled by this Court and it upheld the argument-of the
deputationist which was as follows : -t v Wt L e

‘e R

|I"l‘“!

1
' . . v 1 o,
“x x x that when persons from diffcrent sources arc drafted Lo serve in a new

ranking in the new service cadre and this has been done under Regulation 9(1)
that benelit caniot be'taken away for determination of the infer se seniority as
per Regulation 9(2) and, therefore, the Tribunal was justificd in striking down
Regulation 9(2). x x x™ ' ' s ‘ !

24. However, in that case this Court instead of striking down the said rcgulaiion,

‘upholding the contention that a deputationist is entitled lo count his seniority.when absorbed
‘in the deputed post, observed thus:: . IEER T BIRRY SRR e : A

“x x x When the Commission finally takes a decision to permanently absorb

) * these deputationist after oblaining their option the question of their inter se
seniocity in the Commission crops up and Repulation 9(2) deals witli the said
situation. In the casc of R.S: Mckashi v, LM, Menon this Court had indicaicd
thatitis 1 justand wholesome principle commonly applicd’io persons coming
from different sources and drafted (o serve a new service o count their pre-
cxisting length of sctvice for determining their ranking in the new service
cadre. The'said principle was reilerated by this Courtin'K. Madhavan case. A
“three-Judge Beneh judgment of this Courtin the case of Wing Commander J,
Kumar also reiterated the aforesaid well-known principle in- the' service
jurisprudence, x x x™* ! 1 Ceethe e e et

AN B .
T e ' Xl R

25. Itis clear from the-ratio laid down in the above casc

T RS T

that eny Rule, Regulatiog) or
1 . . .llA - v . . a
aking away the'service rendered by a

. . . v K]
epartment while counting his seniority in
the deputed post would be violative of Articles 14 and 16 of the Coustitution. Hence; liable

.to be struck down. Since the impugned Memorandum in its entirely does not take away the

above right of the deputationists and by striking down the offending part of the Memoran-
dum, as has been prayed in the writ petition, the rights of the appellants could be pieserved,
we agree with the prayer of the petitioners/appetlants and the offending words in the

T TR T

TOWETT Y Y

O T et st e 4

belsvyz, as per the orders of Goyernment approving _\.h'qi‘rA::q‘)p.bjnu_ngl_\!s‘"bmd\

“service, their pre-existing length of scrvice in the parent department should be |
respected and preserved by taking the same into account in determining their
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seaiority in the cadre q('Slgb-Iusp.cc.llgy'(
26. Bcfore concluding,
~respondents in thisg litigagon
“appropriate rules goverping th
the rolc of an impartj
dispute ariscs, the St

Exccutive) in the Delhj Police, is yestored, "
We are constrained to observe

is far from satisfactory,
e service conditions of its _
alemployer in the infer-se dispute between its employces, 1f any such

ate should apply the rules laid down by it fairly" " Stll if. the malter is
dragged to a judicial forum, the' State should confine its

‘assisting the judicial forum to arrive al a correct decision
Judicial forum, thereafter the State sh
" thereafter should b
~a Stalc.aﬂcrlhzjuc
“animpression that

In our OpinEc;n, aflter laying down

ould not further invol
¢ left 1o the partics concerned to agilate
licial forum delivers ajudgment, fi
tisespousing the cause of aparticul
group of its gwn employees, unless of course there are compelling reasons to resort (o such

furlhcrproccedings. Intheinstantcase, we feel theres;

interest which is uncalled for, This act of.
+ money of all concerned. .

27 In the |j

b allowed (o the ex
* Court which has

veitsellin litigation, The matter
further,if they'so desire. Wihen
lesreview petition, appeal etc. it gives

the State has only resulied in w

B 1 .
Yoy , )t

ghtof the view taken by us, the civil appeals an
lenlmentioned above.W.P.@NoAl28/98p’cndiug onth
beenregistered here as TC.ONo.56/99 is withdrawn ot

and the same s dismissed. The respondent (Delhi Adminis(ra(ion)
“above maters, : '

asle of limc|and
S

he file of this Court
shall pay costs in all-the

. Army Pension Regulations—Regulation 173—Medi
sion—DPetitioner wos recruited after due medijcnl examina
found medically unfif and 40 % disability pcnsion(oerl,ycnrs wasrecommended—Fipal .
Medical Board was not set up—Deccided to not to Bive pension ns disense was not
attributable to dulics—~llclying onAMohinder Singh cdse held the recommendation has
to be ho'uourcd-—-/\pplicnlidp allowed. B T

e " o o b e
Case Referred ; Gy A A )

cal Board—Disnbility Pen.
tion—Afterseven yearswas

"y t

rs, 08 (1997)

RN TN

I, Deepak Kum DLT-788:.1s

ar Singh v, Unioy of 17dia & Othe
AdVOCMM‘f e Pee ot i o

that the,gole played by the °

employecs.'a State should only play '

argroup ofemployees against another

vondenthas taken more than necessary’

dW.P. © No. 19199 are-
cflileof DelhiHigh -

o AT
(114/99) K oo . m VA,;,;aaldg;me..%;’cd :
EPNERL I Rl
DELHUHIGH COURT ™+t v o e 4y
The Hop'ble Mr. Justice N.G Nangi | _
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V ) ! ol verstd P e, oo C
Union of India & Others -~ - - Co ,“ RE " “ —Respondents
Civil Wril Petition No. 53610/199'7 l' '_';;'i thee o L ’| “' ’1‘)|ccfdcd on.28.1.2000

role to that of an amicus curiae by |
- Once a decision is rendered bya
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Memorandum “whichever s later.are held 1o be violalive of Articles, 14 apd | 6 of the , 'Y‘J l)g).;.-‘.-;'gg,;, E
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