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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Original Application No.97 of 2002

“With

Original Application No.155 of 2002

Date of decision: This the NlSday of December 2002

The Hon'ble Mr Justice D.N. Chowdhury,lVicerChairman

The Hon'ble Mr K.K. Sharma, Administrative Member

0.A.N0.97/2002

Shri Sushil Kumar Bhattacharyya,
S.S.E.(W)/East/PNU,
N.F. Railway under Section DEN,
Maligaon, Guwahati.

By Advocates Mr A.R. Barthakur, Mrs B. Acharya

and Mr T. N Srinivasan.

- versus -

The Union of India, represented by the
Secretary,

‘Ministry of Railway,

Government of India,

New Delhi.

The General Manager,

N.F. Railway, Maligaon, Guwahati.
The General Manager (P),

N.F. Railway, Maligaon, Guwahati.
The Chief Personnel Officer,

N.F. Railway, Maligaon, Guwahati.
Shri Narayan Krishna Goswami,
presently serving as SSE/W/FCW,

Maligaon under SEN/ECW/Malllgaon,
Guwahati.

«+sss.Applicant

......Respondents

By Advocate Mr S. Sengupta, Railway Counsel.

0.A.No.155/2002

Shri Sushil Kumar Bhattacharyya,
Senior Section Engineer,

N.F.
By Advocates Mr A.R.

Railway, Maligaon, Guwahatsi.

and Mr T.N. Srinivasan.

- versus -

The Union of India, represented by the
Secretary, Ministry of Railways,
Government of India,

New Delhi.

The General Manager,

N.F. Railway, Maligaon, Guwahati.

.,.;,.Applicant

Barthakur, Mrs B. Acharya



3. The General Manager (P),
N.F. Railway, Maligaon, Guwahati.
4. The Chief Personnel Officer,
N.F. Railway, Maligaon, Guwahati.
5. Shri Ashim Chakraborty,
Asstt. Divisional Engineer,
Office of the Divisional Railway Manager,
N.F. Railway, Alipurduar.
6. Shri J.K. Sarma,
Asstt. Executive Engineer,
L/R, Office of the Chief Engineer,
N.F. Railway, Maligaon, Guwahati.
7. Shri T.K. Bhowmik,
Asstt. Executive Engineer/Special,
Office of the Chief Engineer,
N.F. Railway, Maligaon, Guwahati.
8. Shri T. Nanda,
Asstt. Executive Engineer/Welding,’
Office of the Chief Engineer,
N.F Railway, Maligaon, Guwahati.
9. Shri S.S. Das,
"Asstt. Divisional Engineer/II,
Office of the Divisional Railway Manager,
N.F. Railway, Lumding.
10. Shri S. S. Sarkar,
Asstt. Divisional Engineer,
Office.f the Asstt. Engineer,
N.F. Railway, Dibrugarh. ......Respondents
By Advocate Mr S. Sengupta, Railway Counsel

CHOWDHURY. J. (V.C.)

0.A.No.97 of 2002

In this application under Section 19 of the
Administrative Tribunals Act, 1985, the applicant claimed
for the following reliefs:

Quash the 1list dated 6.12.2001 prepared -in
accordance with seniority for selection for the post
of AEN/Grdup—B against 70% vacancies in so far as
the applicant's seniority vis-a-vis the Respondent
No.5 is concerned, which has been fixed and
determined unilaterally and incorrectly by the
Respondent-authorities in the said list and earlier

also.
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Direct the Respondent authorities to forthwith
correct the seniority of the applicant vis-a-vis
that of the Respondent No.b and restore the
applicant's seniority over that of the said
Respondent No.5 in terms of the direction contained
in the Judgment and order dated 22.4.99 passed by
this Hon'ble Tribunal in 0.A.No.158/96.

Direct the Respondent authorities to hold an
examination similar to the one held by the said
authorities in the year 1992 for promotion to the
post of Inspector of Works, Grade-I as directed by
this Hon'ble Tribunal by its Order dated 22.4.99 in
which examination ‘the Respondent No.5 would be
required to appear and emerge successful for him to

be placed above the applicant for purposes of
seniority.

Pass an order restraining the Respondent
authorities from acting in any manner whatsoever on
the written examination held on 16.2.2002 and
2.3.2002 for promtoion to the posts of AEN/Group 'B'
against 70% vacancies based on the faulty and
incorrect seniority list dated 06.12.2001 and
ipjunct the Réspondent authorities from holding the
viva-voce test folldwing the Written Examination
held as aforesaid on 16.2.2002 and 2.3.2002 and

- withhold declaration of results for filling up the
said post of AEN/Group 'B' till restoration of the
inter se seniority of the applicant over that of the
Respondent No.5.

2. The applicant earlier moved the Tribunal assailing,
amongst others, the order dated 4.12.1995 showing the
respondent No.5, Shri Shri N.K. Goswami as senior to the
applicant in the inter se seniority list. In 0.A.No.158 of
1996 the Tribunal catalogued the facts. In the Judgment and

Order of the Tribunal dated 22.4.1999 it was recorded that

the applicant was senior to Shri N.K. Goswami (respondent

No.> in the present O.A.) in his initial entry to the

SerViCeeeeecacean



In the inter se seniority Grade II of Inspector of Wprks'l
the appiicant was placed above the respondent No.5. For the
next promotion, i.e. Inspector of Works Grade I, written
test and:viva—voce test was held. The applicant appeared in
the examination alongwith others that was held on 29.2.1992
and 21.3.1992. However, the applicant could not come out
successful. The respondent No.5 was also eligible for the
examination, but because of administrative error he was not
intimated. As a result the respondent No.5 could not appear
in the examination. A representation was'submitted by the
respondent No.5 before the authority. By order -dated 30.7.L993ﬂ
the respondent No.5 was informed that he would be provided
with the benefit of seniority to the extent of hi junior
only if he passed the test prescribed and declared fit
by the bepartmental Promotion Committee. No such test was
held for him. The case of respondent No.5> was considered in
terms of a modified selection procedure in 1994. As per
Railway Board's circular dated 27.1.1993 the applicant and
the private respondent qualified in the selection and they
were promoted. The respondent No.5 was not earlier called
for the ..test due to the mistake on the part of the
respondents. The applicant submitted his representation for
assigning his seniority over the respondent No.5. His claim
was rejected by order dated 4.12.1995 and accordingly the
applicant, knocked the door -of the Tribunal by the
aforementioned O.A. Considering the materials on record the
Tribunal held that the seniority of the respondent No.5
above ﬁhe applicant was not in accordance with the
provisions of the rule, but for that matter the respondent
No.5 was not to suffer. The administration was ordered to

~

hold an examination in the same manner as was done in 1992

giving...eeea..
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giving notice to the respondent No.5 and if he qualified
in the examination then he was to be placed above the
applicant. the relevant observation of the Tribunal are

reproduced below:

"On the rival contention of the parties it is
now to be seen whether the authority was correct in
giving the seniority to respondent No.4 above the
applicant after coming to know about the
administrative error. We have perused both rules
cited by Mr Chanda and Mr Sarkar and also the
decision of the Apex Court (Supra). Rule 316 of IREM
says that in case of non-receipt of the intimation
an employee should be given all the opportunities
and if he is qualified on merit . then he should be
given due promotion. In 1992 when the selection was
held the procedure of selection was by written and
viva-voce examinations. In the written examination
the applicant failed, the respondent No.4 was not
called. Definitely respondent No.4 was entitled to
be called and when the mistake was detected, he
should have been treated in the same way as 1if
examination was held on the date the applicant
appeared in the examination but failed. In that
examination the respondent No.4 might have come out
succesful. But in the subsequent year 1994 the
procedure had been changed and the promotion was
given to the respondent No.4 on the assessment of
service records. We agree that there was totally a
different type of @ examination. In order.  to
Supersede, the 4th respondent must have passed the
eéxamination which was held in 1992 after the
detection. Unfortunately, this was not done.
Therefore we find sufficient force in the submission
of Mr Chanda. There is no dispute about the Rule
228. In the rule it is specifically stated that each

case should be dealt with on its merits. The staff |

who have lost promotion on account of administrative
error should on promotion be assigned the correct
sSeniority. In this case also promotion in the year
1992 ought to have been given on the basis of
examination but the 4th respondent was not called
due to administrative error. He ought to have been
called immediately after the mistake was detected.
~He should have been given same type of test and if
he had qualified in that case, definitely he would
be deemed to have passed in that year in which the
applicant . failed and in that case 4th respondent
would be placed above the applicant. Decision cited
by Mr Sarkar also refers to the same view."

According to the applicant instead of taking action as per

the direction of the Tribunal the authority in - a most

obdurate fashion proceeded to hold the written examination

for the post of AEN/Group 'B' against the 70% vacancies in

order of merit vide Annexure D dated 6.12.2001. The

legalityeeeo...



legality of the action of the respondents is the subject

\\

matter of challenge in this‘ proceeding as arbitrary,
discrminatory and violative of articles 14 and 16 of the

Constitution.

3. The respondents contested the case and denied and
disputed the claim of the applicant. In the written
Statement the respondents stated that the applicant failed
to quaiify in the 1992 selection and the reSpondeﬁb
No.5 could not appear in the 1992 selectioh due to
administrative mistake. The respondent No.5 was selected in
the first chance, whereas the applicant failed to qualify
in the selection test and as a result a higher seniority
position was assigned to the respondent No.5 as per rule.
The respondents also stated that as per direction of the
Tribunal” the administration held the examination in a
similar manner as was done in 1992 by giving notice to the
respondent No.5. The respondents also stated in the written
statement that in terms of the Judgment and Order of the
Tribunal, written examination and viva-voce test was held
on 8.8.2002 and the viva-voce test was held on 20.8.2002
and the respondent No.5 who appeared in the test as
directed by the Tribunal qualified for selection to the
post of IOW/Grade 1I. Accordihgly the name of respondent
No.> was interpblated.in the earlier panel published under
Memo dated 25.8.1992 retaining his senidrity position. The
copies of the Memo No.E/254/18/Pt-V(E) dated 10.7.2002 and
the Memo dated 7.9.2002 were annexed as Annexure 'X-8' and
Annexure "X 9‘. The respondents also stated that the
applicapg-as well as respondent No.5 volunteered themselves
for appearing in the selection test and accordingly list as

\/’*”/AL/ mentioned in Annexure D was prepared. The posts were

notified...... .



s notified - inviting applicatione for submission of
willingness by the concerned persdns as far back as
4.10.2001. call letters were issued on 6.12.2001 and
written test was held on 16.2.2002 and for the absentees
the test was held on 2.3.2002. Viva-voce test was held on

3. 4.2002 and the panel was also formed on 3.4. 2002

4. We have heard Mr A.R. Barthakur, learned Sr. Counsel
for the appllcant and Advocate General, Nagaland, assisted
by Dr (Mrs) B. ~Acharya at length and also Mr S. Sengupta,
learned Reilway Counsel. Mr A.R. Barthakur contended that
the respondent authority could not have proceeded with the
written sxamination for selectlon by the 1mpugned Annexure
A communlcatlon without fixing the inter se senlorlty of
the appllcant vis-a-vis respondent No.5 in terms of the
Tribunal's - order in O.A.No.158/l996. Admittedly, the
written examination and viva-voce test was held after tne
process of selection was started for the post of AEN/Group
'B' for the 70% vacancies. The materials on record clearly
indlcated that the name of the respcndent  No.5 was 1nter4
ppolated in the selection panel published on 25.8. 1992'
retalnlng his senlorlty vide order dated 6.9. 2002 But,
that by itslef will not invalidate the process. The
Judgment and Order of the Tribunal did not hold the
applicant-to be senior to respondent No.5. 1In faCt[ the
judgment of the Tribunal held that the respondent No.5 was
not called for the test though it was incumbent on the part
of the authority to call the respondent No.5 for the
examination when the mistake was detected to give
opportunity for appearing in the selection. As per Rule 228

of the Indian Railway Establishment Manual a member of the

v//\~¢/,k//staff who had lost promotion on account of administrative

= oF 4l o) ol
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error was, on promotion, to be assigned correct seniority
vis-a-vis their juniors already promoted irrespective of

the date of promotion. Though belatedly, the resbondent

~authority acted upon in terms of the provisions mentioned

in the IREM and direction issued by the Tribunal and

interpolated his seniority. No infirmity, as such, is.

discernible in the action of the respondents. The authority
its efforts to render justice with¥n the parties. The
impugned Annexure D Notification itself indicated the list
of candidates willing and eligible to appear in the written
examination for selection'underv70% vacancies. It was open

to the applicant to appear in the examination. It was

stated by Mr. S. Sengupta that the respondent No.5 though
appeared, failed in the written A examination and the

applicant did not appear. In the set of circumstances

theA respondents cannot be faulted for taking steps for
5T

=
holding the selection test.

5. On overall consideration of the facts and
circumstances of the case, we do not find any merit in the

applicatioh. Accordingly the application stands dismissed.

0.A.No.155 of 2002

The applicant 1in this application assailed the
Office Order dated 4.4.2002 posting eighteen officeré

including the respondent Nos.b to 10 on being empanelled as

Assistant Engineer Group 'B' on promotion. The applicant,

inter alia, pleaded that the respondents fell into errot by
hastily proceeding with the promotion by selection process

without following the direction of the Judgment and Order

of the Tribunal in O.A.No.lb8 of 1996 dated 22.4.1999 and

without........
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wWithout - correctly,-fixing the Seniority of the applicant
Vis-a-vig the Fespondent No.5 giving a complete go-by to
the directiong of thevTribunal. According to the applicant
out of the aforesaiqg eighteen employees Promoted, sjx
eémployees, hamely respondent No;.S to 10 were obviously
junior to the applicant. The applicant algo pPleaded that
the Fespondents acted with impropriety in proceediﬁg with

the Selection Process when the 0.a.No.97 of 2002 was

2. We have heard mr A.R. Barthakuyr, learnd sr, counsel
for the applicantvand Advocate General, Nagalang assisted
by Dr (mrs) B. Acharya at length. we have also heard mr g,
Senéupta, leatned Railway Counsel. 1p O.A.No.97/2002 we
have alreedy indicateq the facts in detail. Admittedly, the
applicant gave his cbnsent to appear in  the Written
€xamination for Selection to the post of AEN/Group 'B'. The
post in Question is 4 slection pPost. It was o°pen to the
applicant _to appear in the Written examination for
Selection, As A4 matter of fact respondent No.5 in

O.A.No.97/2002 appeared and he failed. 1t Was open for the

applicant ¢tgqo appear in the eéXxamination ang take the

applicxant who earlier €Xxpressed hisg wilingness, for no
good reason did not appear in the eXamination, There is no
infirmity in the Process of selection calling for

interferenee by the Tribunal.

of 2002 Stand dismisseq. There shall, however, be no order

as to costs.

— Sd/VICE CHAIRMAN
Sd/ memeer (Adm)
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCH

GUWAHATI

BETWEEN
SHRI SUSHIL KUMAR BHATTACHARYYQ'
presently $8.E.(W)/East/PNU, N.F.Railway

under Section DEN, N.F.Railway, Maligaon,

Guwahati:-11.

. Applicant

-And-~

1. The Union of India,
repraesented by the Secretary,

Ministry of Railway. Government of India,

New Delhi := 100 001.

2. The General Manager
N.F.Railway,

Maligaon, Guwahati:-11.

3. The General Manager (P)
N.F.Railway,

Maligaon, Guwahati:-11.

4. The Chief Personal Officer,

N.F.Railway,

Maligaon, Guwahati:-11.

Sonhi) Ko, Tk ko daryy s



5. Shri Narayan Krishna Goswami,
presently serving as SSE/W/FCW,

‘ Maligaon under SEN/ECW/Maligaon,

Guwahati:-11.

Respondents.

o

DETAILS OF APPLICATION

b

PARTICULARS OF THE ORDER AGAINST WHICH THE APPLICTION

_Ma

The application under Section 19 of the

Administrative Tribunals Act, 1985 is directed against;

{i) The arbitrary and illegal action of the Respon-
dent authorities into holding written examination
for selection to the posts in the cadre of Assis- |
tant Engineer (A.E.N.)/Group ’B’lagainst 70% vacan?
cies without correctly re-fixing the saniorityl

of the applicant vis-a-vis the private Respondent

NO.5.

(ii) Arbitrary and illegal action smacking of gross
arbitrariness on the part of the Respondent author-
ities in holding the written'examination for the
posts of AEN/Group ’B’ against the 70% vacancies,
without in any way complying with the directions

contained in Judgement and Order dated 22.4.1999'

passed in 0.A. No. 158/96 pertaining to the fixa~

St W . G?DL”JEQQ*“CL“V‘)K%*f
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tion of inter-se-seniority between the applicant

and the Respondent No.5.

(iii) 1Impugned List of candidates prepared by the

©

Respondent-authorities eligible to appear in the

_written examination for selection to the post of

’

AEN/GROUP ’B’ against 70% vacancies in order of
seniority wheraiﬁ the seniority of the applicant
has been fixed incorrectly and contrary to the
directions of this Hon’ble Court as contained in
order dated 22.4.99 passed by this Hon’ble Tribunal
in 0.A. No. 158/96 in which list the Respandent
No.5 has been placed at serial Né. 31 while the

applicants position has been shown at serial No.

43.

-

iv) The action of the Respondent authorities in
éeeking to hold the written examination for the
posts of AEN/Group *B° without deciding or resol-
ving the inter-se-seniority vis-a-vis phe Respon-

dent No.5 in terms of the Judgement and Order dated

' 22.4.99 passed by this Hon’ble Court which form the

subject matter of this instant application.

JURISDICTION OF THE TRIBUNAL:

The applicant declares that the subject
matter of the instant case is within the - jurisdic-

tion of this Hon’ble Tribunal.

-
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4.

‘5.

LIMITATION: -

The applicant declares ‘that the instant

application has been preferred within one year from

the date of Respondent- authorities issued letter

on 6.12.01 fixing and determining inter~se-seniori-

ty and inviting the Respondent No.5 to appear for

the said written examination.

\

FACTS OF THE CASE:-

4.1) The applicant in this instant application
assgilﬁ tha arbitrary and illegal ;Ctimﬁ of the
Respondent = authorities in seeking to fill wup
posts . in the cadre of AEN/Group B’ against the 70%

vacancies earmarked for the purpose to be deter-

mined in order of seniority without complying or

fulﬁ&lling the directions of this Hon’ble Tribunal

" as contained in Judgement and Order dated 22.4.1999

passed in O0.A. No. 158/96 preferred earlier by

this applicant.

The applicant also seeks to assail the im-
pugned list of candidates as selected, for the
written test purportedly in terhs of seniority for
the said written examination in which iist the pri-
vate Res@bndent No. 5 has been yet again shown
above the applicant in the impugned list’ under

challenge, contrary to all norms and facts = govern-

g""j\'\'\\ \"&-\V, @\\J& ~ Qﬁf\;s‘\j D &
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ing this wvital issue, not to speak of the total
inaction of the Respondent-authorities in continu-~’

ously remaining inactive and silent since the

Judgement and Order dated 22.4.99 passed by this

- Hon’ble Tribunal and proceeding with the holding of

the written examination against 70% vacancies . in
the cadre of AEN/Group B’ without addressing or

resolving this issue.

4.2) That adverting to the facts of the case, your

applicant is a citizen of India and is presently

“ serving in the capacity as Senior Section Engineer

(W)/East/Pandu under Sr. DEN/N.F.Rly/MLE& without
any blemish whatsoever spanning his entire service

careger.

4.3) That the applicant had been constrained to
approach this Hon’ble Tribunal on an earlier occa-
sion by filing an application numbered as 0.A.No.
158/96 seeking inter alia, to correct and refix and
determine the seniority of the appiicant over that
of the Respondent No.5, and to effect appropriate
correction in the integrated seniority 1list of
3eﬁior supervising staff of Civil Engineering
Department dated 29.9.95 and restore the seniority
of the applicant vis-a-vis that of the Respondent
No.5 and other connectéq reliefs all related to the

incorrect fixation of the seniority of the appli-

Sunly) Ka, 65\'\.\%*’\%0’\\“‘3‘)'\
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- cant who had been needlessly land illegally shown

to be junior to the private respondent NO.5.

4.4) That the application being 0.A. No. 158/96

filed by the present applicant was heard by this -

Hon’ble Tribunal and by a Judgement and Order dated
22.4.99 this Hon’ble Tribunal allowed the applica-
pién filed by the applicént and directed inter-
alia, by observing that "the seniority of the 4th
Respondent above the applicant was not in accor-
dance with the provisions of rule” and it was
further held that the "administration may hold an
examination in the similar manner as was done in
1992 giQing sufficient notice to the 4th Respondent
and if he gualifies in the examination -then his

position will be above the applicant”.

The operative part of the said Judgement and
Order dated 22.4.1999 thus stipulates that a similar
test and examination to thé one held on 29.2.1992
be held by the auth&ritie$ after giving sufficient
notice to the private Respondentvand if the said

Respondent qualified in the examination then his

~seniority would be placed above the present appli-

cant.

Copy of the Judgement and Order dated

22.4.1999 passed by this Hon’ble Tribunal in 0.A.

B
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No. 158/96 referred to above is annexed hereto and

marked as Annexure:-'A’ .

4.5) Tha£ the applicant upon receipt of the afore-
.said Judgement and Order dated 22.4.1999, furnished
the same to the Respondent No.2 and 3 séakiﬁg
implementation of the directions contained in the
- said Judgement .and Order dated 22.4.1999 but the
authorities failed to pay any heed to the direc-
tions of this Hon’ble Tribunal for reasons best
known to them, leaving the issue relating to the

fixing of inter-se seniority unresolved.

" 4.6) That in- the wake of the indiffarence and
" callousness exhibited by the Respondent-authorities
following the aforesaid Judgement and Order dated
22.4.1999, the applicant preferred an appeal on
-6.2.2002 addressed to the Respondent No.3 detailing
therein that the inter~se*seniority had been yet
again been incorrectly fixed with the private
Respondent No.3 shown aﬁ serial No. 31 while the
applicant’s name figured at serial No. 43, which
was contrary to the directions passed and contained
in 0.A. No..158/96 and that nothing had been done
bQ‘ the Respondent authorities to even remotely
touch ‘upon or address the Fixation of inter-se-
seniority which had formed the subject matter of

litigation in 0.A. No. 156/96 filed by the .appli-
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cant and allowad by‘this Hon’ble Tribunal. The said
appeal dated 6..2002 requested the authorities to

defer the examination till the directions of this

Hon’ble Tribunal was not fully implemented. "

Copy of the aforesaid appeal dated 6.2.2002
preferred by the applicant and referred to above is

annexed hereto and marked as Annexure:- "B’

4.7) That the applicant faced with continued .-

apathy and indifference on the part of the Respon-
dent-authorities and left with no recourse, issued .
a legal notice on 13.2.2002 addressed to the ~Re-
spondent No. 2 wherein it was pointed inter alia .
that: |
a) this Hén’ble Tribunal in its Judgement and
Order dated 22.4.99 passed in 0.A. No. 158/96
prgferred by the applicant had clearly held
that the seniority of the private Respondent
(Respondent No.5 herein) had been incorrectly
fixed over the applicant and was therefore not

in accordance with law.

b) the seniority of the private Respondent  be
correétly fixed by holding supplementary exam
similar to thé one hsid earlier where the
private Respondent could not appear and if he

emerged successful in the exam his position be

Swm&\”wn.@%«%F*gij~\
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fixed next above his junior one Pyush Kanti

Roy which was not done on account of a modi-

fied procedure being adopted by the authori-

ties.

c) that this Hon’ble Tribunal held that should

the administration hold an'examination in the

similar manner as was done in 1992 and if the .

private Respondent qualified in the examina-
tion then his position will be K above the

applicant.

The notice demanded that the aﬁthorities refrain
frém‘ holding the Selaction/Examinatioﬁ for promo-
tion to the post of Asstt. A.BN against the 70%
vacanéiéa till the finalisatiogkof the inter-se-
seniority . between the applicant and the private
Respondant had'not been decided/resolved in terms

of the directions contained in the Judgement and

Order dated 22.4.99 passed by this Hon'ble Tribun-

" al.

Copy - of the legal notice dated 13.2.2002

issued by the applicant and referred to above is

annexed hereto and marked as Annexure:- °‘C'. -

4.8) That inspite of the receipt of the aforesaid -

-legal notice dated 13.2.2002, the Respondent

Sl W . Bhkks m»c\““'\j*) “
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-authorities proceeded with the holding of the
written examination against the 70% vacancies for

promotion to the post of AEN/Group-B, on 16.2.2002

and on 2.3.2002 based on list of candidates deter- ”ﬂ

mined on seniority where yet again the Respondent

No.5 was shown at serial No. 31 above the applicant

who was placed at serial No. 43 in the said list as
circulated by the Respondent-authorities and under

challenge in this application.

Copy of the list of candidates selected for .-

appearing in the written examination against 70%
vacancies for promotion to the post of AEN/Group-8
and referred to above is annexed hereto and marked

as Annexure:- "D’

4.9) That it is stated here that the action of the
Respondent-authorities in hoiding the said written
examination without correctly determining the sen-
jority of the applicant vis-a-vis the Respondent
No.5, clearly betrays the utter callousness and
disregard the Respondents authorities have for the
directions of this Hon’ble Tribunal contained in
Order dated 22.4.1999, and by their illegal inac-
tion have perpetuated the illegality committed by
them in showing the Respondent No.5 as senior to
the applicant and bestowing undue favour and advan-

tage all along at the expense of the applicant who

Sesl e TS oS oy
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has been made to suffer for no fault of his thereby

negating a smooth career progression.

4.i0) That the applicant states that the seniority
of the applicant was correctly maintained vis-a-vis
the Respondent No. 5 while they were working as
Inspector of Works, Grade II where the applicant
was placed at Serial No. 13 and the Respondent No.5
at serial No. 19 (A) in the seniority list brebafad
for theisaid'cadra which was never disputed by the

salid Respondent No. 5.

Thereafter the Respondent authoritieé
strangely adopted a modified procedure of selection
to  fill up the selection post of IOW-I based on
scrutiny of service records alone and without
holding any written examination or viva-voice as
would have been the norm and effected promotion of
both the apblicant and the Respondent No. '5 by
order No.E/283/44/Pt-XXIV(E) dated 29.11.94 issued
by the Respondent No.2 to the cadre I.0.W, ,Gr4I
without addressing the fundamental issue regarding
the fixation of the inter-se-seniority of the

applicant viswa*Vi$ the Respondent No.5, revealing

the total non application of mind by the Respondent

authorities. By this order the Respondent-authori-
ties strangely and arbitrarily was placed at serial

No.l1 in the promotion order dated 28/29.11.94

g\,r)\z\q\\ \K:\\ @b\\gé(f/\&hﬁ)‘) o
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whereés the applicant was placed at serial No. 7

without any basis or assigning any reason whatsoe-
f

ver, and contrary to the order dated 28/29.11.94

passed by the General Manager (P).

On 29.9.95 an integrated seniority list of
senior supervising staff of Civil Engineering De-
partment was prepared showing eligible empioyees
for selection of A.E.N./Group ’B’ against 70%
vacancies. Here again the inter-se-ssniority of the
applicant was placed below at 81 No. 101 while the

Respondent No. 5 was shown at Serial No. 56(A);

4.11) That the applicant being situated thus was. -

constrained to approach this Hon’ble Tribunal by
way of an application numbered as 0.A. No.158/1996

seeking inter alia for a direction to restore the

applicant’s seniority over that of Respondent No. 5 .

and correct the integrated seniority list by_making
appropriate changes in the applicant’s seniority

vis-a-vis the private Respondent.

This Hon’ble Tribunal by 1its. order dated
22.4.99 held that the.seniority of the private
Raespondent No. 5 above the abplicant wag not in
accordance with the prqvisions rule and diracied

that the Réspondent~authoritias to hold an examina-

tion in the similar manner as was done in 1992

s L) Vq\ . Bhdhe Ay~
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which examination was never held but yet the Re-

spondent No. 5 continues to be shown as senior to

the applicant.

4.12) That the Respondent-authorities have promoted
the Respondent No 5 to the post of Junior Engineer
Grade-I now designated as Senior Section Engineer
(Chief Inspector of Works) by an order dated
14.3.1996 Gndaf No. E/283/44 Pt. XXIV(E) without
however refixing the seniority of the applicant
vis-a-vis the said Respondent No. 5 and acting on
the incorrect seniority. The promotion of the said
Reépondent No. 5 was apparently at the expense of -
the applicant who was not promoted at that time but
given promotion vide order dated 19.6.97 to the

post of Senior S.E. {(Works) (corresponding to Chief

Inspector of Works).

The arbitrary and illegal action of Respon-
dent-authorities has denied/deprived the applicant
of timely promotion for no fault of his due to the
failure of the Respondent No 1, 2, 3 in not setting

right the faulty fixation of seniority.

'4.13) That the Respondent authorities are yet again

seeking to fill-up the posts in the AEN/Group ’'B"

+

cadre against the 70% vacancies based on the im- -

pugned list dated 6.12.2001 wherein the Raspondent

S, - <E5&\4&*&\15L\«“7t)3 e
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No. 5 has been shown at serial No. 31 while the
applicant has been shown junior and placed at
serial No. 43 in the said list. While the written
examination was held on 16.2.2002 and 2.3.2002 the
vivawvoipe is 1likely to be held anytime in
March/April, 2002 for which an interim. order is
prayed. for by the applicant to protect his inter-

ests and for upholding the rule of law.

4.14) That being aggrieved by the impugned 1list
dated 6.12.01 (Annexure:-D) incorrectly fixing the
seniority of the applicant vis-a-vis that of Re-
spondent No.5, the applicant files thisg application

bonafide and for the ends of justice.

ROUNDS FOR _RELT T E PRO S

5.1) That the Respondent-authorities acted illeg-

- ally and ‘arbitrarily in finalising the list of

candidates to appear in the written examination for
filling up posts of AEN/Group 8 by showing the
seniority of Respondent No. 5 above that of the

applicant.

5.2) That the Respondent-authorities conmitted
grave error of law in holding the selection test
for promotion to the post of AEN/Group B against

the 70% vacancies based on a faulty and incorrect

e
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fixation of seniority of the applicant vis-a-vis
the Respondent No. 5 without resolving the matter
of their respective places in the seniority as re-
flected in the said list dated 6.12.2001 under
challenge in terms of the directions contained in
the Judgement and Order dated 12.4.99 passed by
this Hon’ble Tribunal in 0.A. 158/96 which inter
alia held that the seniority of the Respondent No.

5 over that of the applicant was not in accordance

with rules.

5.3) That the Respondent-authorities by disragard-

ing the directions of this Hon’ble Court contained

C_in the said Judgement and order dated 12.4.99 acted -

illegal and capriciﬁusly in not holding an examina~
tion similar to the one held in 1992 by the author-
ities to determine if the Respondent No. % could
indeed be placed above the applicant for purposes
of seniority in terms of the directions of this -
Hon’ble Tribunal as reflected in the order dated
12.4.99 and unilaterally showed the Respondent No.

5 to be senior to the applicant in the list dated
6.12.2001.

5.4) That the Respondent-authorities by holding
the written examination for promotion to the posts

of AEN/Group B against 70% vacancies, have clearly

~betrayed a total non-application of mind in pro-
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ceeding so without determining the seniority of the

applicant with that of the Respondent No. 5 by
holding a similar examination as was held in 1992
as directed by this Hon’ble Tribunal by its order
dated 12.4.99, which the said Respondent No.5 ought
to have cleared before being assigned any seniority

over that of the applicant.

5.5) That the unilateral fixation of seniority of
the Respondent No.-s over the applicant is not only
illegal, arbitrary, but seeks to bestow undue and
unfair advantage to the Respondent No. 5 at the
expense of the applicant without any legally tena-
ble ground or reason to justify the action of the

Respondent-authorities.

5.6) That‘ the authorities by showing the Respon-
dent No. 5 as being senior to the applicant have
acted without any rational basis giving a total go-
by to the directions of this Hon’ble Tribunal con-
tinued in the said order dated 12.4.1999 and this
action cannot therefore stand the scrutiny of law
and must be interfered with by this Hon’ble Tribun-
al to ensure the proteétion of the rights available
to the applicant under the rules as well as in the

context of the facts detailed above.



6.

7.

8.

-l 7

DETAILS OF REMEDIES EXHAUSTED:

The applicant declares that he has exhausted all
the remedies available to him and there is no
alternative remedy available to him.

(i) appeal preferred on 6%@?2002 addressed
to the General Manager (Pj was not attended
to and remains pending as also the legal
notice dated 13.02.2002 addressed to the

General Manager, N.F.Railway.

MATTERS NOT PREVIOUSLY FILED OR PENDING IN ANY DTHER

COURT
The applicant further declares that he has not
previously f%led any application, Writ Petition or
Suit regarding the grievances in respect of
which this application is méde baefore any Court or
any other Bench of the Tribunal or any other— au-
thority nor any such application, Writ petition or

suit is pending before any of them:-

RELIEFS SOUGHT:=

Under the facts and circumstances astated above,

the applicant prays,fdr the following reliefs:

ansh the list dated 6.12.2001 prepared
/ . . — . .
in accordance with seniority for selection for

the post of AEN/Group-B against 70% vacancies
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. in so far as the applicants seniority vis-a-

vis the Respondent No. 5 is concerned, which :

has been fixed and determined unilaterally and
incorrectly by the Respondent-authorities in

the-said‘list and earlier also. (Ahnexure;~0)u

8.2) Direct the Respondent authorities to
forthwith correct the sehiority of the appli-
cant vis-a-vis that of the Respondent No. 5.
and restore the applicant’s seniority over
that of the said Respondent No.5 in terms of
the direction contained in the Judgement and
ohder dated 22.4.99 paséed by this Hon’ble

Tribunal inVO.A. No. 158/96 (Annexure:- A).

8.3) Direct the Respondent authorities to. - -

hold an examination similar to the one held by -

 the said authorities in the vear 1992 for

promotion to the post of Inspector of Works,
Grade:- 1 as'directed by this Hon’ble Tribunal
by its Order dated 22.4.99 in which examina~

tion the Respondent No. 5 would be reduifed to

appear and emerge successful for him to be

placed above the applicant for purposes of

seniority. L —

8.4) Pass an order restraining the Respondent

= authorities from acting in any mannear

L, G%;M\QV&“*\kSL\¢JT\{y3’k~
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~whatsoe§er on the written examination held on
16.2.2002 and 2.3.2002 for promotion to the
posts  of AEN/Group ’B’ against 70% vacancies
- based on the faulty and incorrect seniority
list dated 06.12.2001 and injunct the Respon-.
dent~authorities from holding the viva-vegice
test following the Written Examination held as
aforesaid on 16.2.2002 and 2.3.2002 and with-
" hold declaration of results for fiiling up
the said post of AEN/Group"B’ till restora- .
tion of the inter-se seniority of the appli~l

cant over that of the Respondent No. 5. i

8.5) Pass such other or further ordar/brd@rs
- as may be deemed fit and proper in the given

facts and circumstance$ of the case.

INTERIM-OBQER ER@XEQ;

Pending disposal of thi$ application, be
pleased to pass an order in the interim re-
straining/injuncting_tha Respondént - agthori~
ties from publishing the results of the writ-
ten examination held on 16.2.2002 and 5.3.2002
and further restrain/prohibit the authorities
from holding the proposed wviva-voice test
based on the written examination held as
aforesaid for filling up the posts of

AEN/Group °B’ which examination was conducted

S %LJ&&‘;QL.%D -
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12.

-2~

on an incorrect and faulty seniority list
dated 6.12.2001 showing the applicant Jjunior
to the Respondent No. 5 and/or pass any such
other order/orders to protect the rights of

the. applicant.

The instant application is being filed through the -

! advocate of the applicant.

 PARTICULARS OF THE I.P.0O.: -

11.1) Rs. 50/- (Rupees Fifty ) only
11.2) I.,.0. No. 7 G 549306
11.3) Date 18.03.2002
11.4) Payable at: Guwahati
8T SURES : -

As detailed in the index.

*
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VERIFICATION

I, Shri S.K.Bhattacharyya, presently working as
8.5.E. (Works) East/PND, under Senior Divisional Engineer,
N.F.Railway, Maligaon,\Guwahati:—'ll, do hereby verify ,and
state that the statements made in paragraphs 1 to 4 and 6 to
12 are true to my knowledge and those made in paragraph 5
are true to my knowledge based on legal advice and 1 have
not suppressed any material facts.

and I sign this Verification on this the ‘&P&“day

of March, 2002.

Suphi) Kee. Tl Sryys
QJD~Cf3f:kUD2__

(Sushil Kumar Bhattacharyya)

Lo o ke
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.158 of 1996
o e o e

Date of decision: Tais the 22nd day of April 1999
il

The Hcn'bie Mr Justice D.N. Baruah, Vice-Chairman

The Hon'ble Mr-G.L. Sanglyine, Administrative Member

"Shri S.K. Bhattacharjee,
"IOW Grade-I under Senior DEN,

N.F. Railway.

Maligaon, Guwahati. —  eseenes Applicant

By Advocates Mr M. Chanda and Mr S. Sarma.

- versus -
1. The Union of India, represented by the

Secretary,
Ministry of Railways, Government of India,

New Delhi.

2. The General Manager.,

N.F. Railway, Maligaon,
Guwahati.

3. The General Manager (P),

M.F. Railway, Maligaon,
Cuwzhati,

4. Shri Narayan Krishna Goswami,
I0W Grade-I under Senior DEN,
N.F. Railway, Maligaon,
Guwahati.

5. The Chief Personnel Officer,

N.F. Railway, Maligaon,

IiGuwahati. ......Respondents

By Advocates Mr B.K. Sharma and

Mr J.L. Sarkar, Railway Counsel.

BARUAH.J. (V.C.)

In this application the applicant has challenged
Annexure 7 order dated 4.12.1995 putting private

respondent No.4 above the applicant in seniority and also

seeks certain directions.

KY
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N 3. Facts are:

" N’ The applicant was at the relevant time Inspector

i N
L of Works Grade 1I1I. The seniority position of the

>
——

appliCani_if—gﬁiggulL-Wasvdéw The private respondent No.4
m——— )

|

ﬁi was also Inspector of Works Grade II and he joined in
o =t

l that grade later than the applicant and his seniority

-~

position in that grade wa [la), that is, in that grade

the private respondent No.4 was junior to the applicant.
———— S

For the next promotion, i.e. Inspector of Works Grade I,

) written test and viva voce test was held. The applicant

appeared in the said examination alongwith other

e e .

candidates held on 29.2.1992 and 21.3.1992. However the
’-—-—-‘\.

>
[ e )

applicant could not come out successful. In that year the

c— T

private respondent No.4 was also eligible for
v

examination. However because of administrative error he
+

was not intimated. As a result he could not appear in
)

. 1 vt

r e v—— - e i ey =n

the examination. The 4th_respondent thereafter submitted |

g . a representation before the authority. As a result of the
gﬁ;, repréfentation submitted by the 4£h respondent he was
= b

‘? infor%e? by Annexure 3 order dated 30;2:19?3 that he would
é\ get ége benefit of senior?ty to the éxtent of his junior

]
[ ;

' *+ only if he passed the test prescribeq and declared fit by
‘the Départmentgl Promotion Com@ittee. No such test was

held for him. His case was considered in terms of a
' modified selection procedure -in ;1294. Pursuant to the

Railway Board's letter dated 27.1.1993 both the applicant
WA N

PR

’ [
and the private respondent qualified in the selection aqd‘

| . . .
they were promoted. Respondent No.4 was not called in the

e et
\

earlier test due tc mistake on the parit of the
Sy

P

respog?ents. Being aggrieved the applicant submitted
————

representation requesting for assigning his seniority
i
above respondent No.4. The said representation was

disposed of rejecting the case of the applicant by

Annexure 7 order dated 4.12.1995. Hence the present

[) . o an . - - - . -

§§g
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y
4 The contention of the applicant is that it is true

that the respondent No.4 was not called to appear in the

examination for selection held on 29.2.1992. Grievance of
the applicant is that the 4th respondent was unduly
givén seniority which is contrary to the provision of
rule. The applicant subhits that the nature of
examination 'in which the applicant failed was quite
different from the modified selection. In the earlier
selection one had to appear in the written test and the
viva-voce test and thereafter his case was considered.
But in the modified selection promotion was given only on
the basis of service records. The further contention of
the applicant is that the private respondent No.4 was not
. e —
asked to appear in the same type of examination and
therefore there 1is discrimination. It is further
~ontended by the applicant that if similar type of
examinatipn was held so far as the private respondent
No.4 is concerned, then the result Might not have been

sames.s,
oo

f-'\“
[yia!
4. ‘PEWe have heard Mr M. Chanda, learned counsel for

3

the ﬁ?pplicant and Mr J.L. Sarkar, learned _Railway

Counsel. Mr Chanda has drawn our attention to{ Rule 316

of Indian Railway Establishment Manual, Vol.I (in short
IREM) which reads as follows:
“A railway servant who, for rgaaansﬂbeyend

éxamination/test in his turn along with
others, shall be given the examination/test
immediately he is available and if he
passes the sames ne shall be entitled for
promotion to the post as if he had passed
the examination/test in his turn.

"NOTE. 1. The expression 'reasons behond
his control' appearing above should be

N interpreted to include the following:

/@//

R 216

hage

his_control, is unable to appear in the
(ﬁ%&WDL
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3 "(1i) Sickness of the railway servant
supported by the medical certificate of the
o authorised medical attendant:

._«:«t{‘- L o ’ ) v.‘ ) . ) n ) - ——7

(ii) Sickness of the members of a railway
servant's family supported by the medical
certificate of the authorised medical
attendant, so serious tha the railway
servant could not be reasonably expected to
take the test;

(iii) Proved non-receipt of intimation of
4{ he examination/test owing to being on
Y/Eeave or on duty elsewhere than at the

headguarters or for any other reasons

- acceptable to the administration, and

(iv) Administration not relieving the
railway servant for such examination or
test."

The moment the mistake was detected a similar type of
examination ought to have been held.. If he had passed
same type of examination,6definitely he would be treated
ag candidate for that year. As this was not done in the
: case of private respondent No.4 seniority given to the
'prlvate reSpondent No.4 is illegal, unfair and contrary Q 27’8

to the ru : kar on the other hand refers to Rule

the IREM, Vol I

rroneous Promotions.-~(I) Sometimes due to

administrative errors, staff are over-

looked for promotion to higher grades could

ke either be on account of wrong assignment of

s\ relative seniority of the eligible staff or

- full facts not being placed before the

™ competent authority at the time of ordering

‘;promotlon or some other reasons. Broadly,

,>loss of seniority due to the administrative
derrors can be of two types :-

H

. "(i) Where a perscn has not been promoted
“ ° at-all because of administrative error, and

(ii) Where a person has been promoted but
not on the date from which he would have
keen promoted but for the administrative
error.

"Each such case should be dealt with on its
merits. The staff who have lost promotion
\ ocn account of administrative error should V//

which geads as under:

o’

cn promotion be assigned correct seniority
vis-a-vis their Jjuniors already promoted,
\ irrespective of the date of promotion.” {
— . :

Mr Sarkar dl80 reliés on the decision of the Apex Court

in the case of AsK: Chatterjee ~vs- Eastern Railway and

others......

a
i

Rt W S
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_ers, reported in 1985 (1) Labour & Industrial cases.

.
P

»Para 12 of the said judgment reads as follows: g;vv;
N\
Lags °} 1

"We find no justification for the
attitude adopted by the Railway

Administration in depriving the appellant Lecs & X

of his legitimate rights. Loss of seniority ,
of a Government servant wi. “coridequent Fhwffzofﬁ

lose of prcucticn prcspects, Mhigher pay e
and emoluments 1s a matter of  B¥PYous 145414¥ P

consequence to him. When the appellant by Lhﬂ““j 5.
his representations drew the attention of ‘rndt!

the departmental authorities to the
injustice done to him, it was their duty to
have rectified the mistake and re-fixed the
seniority of the appellant. It was
precisely to meet a situation of this kind
that the Railway ‘Board's Circular dated
October 16, 1964 was issued. It provides
that if a person has been promoted but not
on the date on which he should have been
promoted due to some administrative error
then the employees should be assigned
correct seniority vis~a-vis his juniors
already promoted irrespective of the date
of promotion. It further provides that the
pay of such employee in higher grade on
promotion will be fixed proforma at the
Stage which he would have reached if he had
been promoted at the proper

o, L. On the rival contention of the parties it is now
0

ﬁc.anseen whether the authority was correct in giving
thg f%%niority to respondent No.4 above the applicant
_afteffcoming to know about the administrative error. We
%aye;perused both rules cited by Mr Chanda and Mr Sarkar
_gné also the decision of the Apex Court (Supra). Rule 315
of IREM says that in case of non-receipt of the
intimation an employee should be given all the
opportunities and if he is gualified on merit then he
shéglé be éiven due prom?tion. tn 1952 wnen the selectiorn
ydg held the procedure of selection was by written and

iva-voce examinations. In the writter examinaticn the

pplicant failed, the respondent No.4 was not called.

—- ey - .

Definitely respondent No.4 was entitled to be called and
- —— —————T)
when the mistake was detected,he should have been treated

in the same  -way as if examination was held on the date

! the.......
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the appliant appeared in the examination but failed. In

that examination the respondent No.4 might have come out
{ : Successful. But in< the subsequent year 1994 the l

procedure had ﬁeen chenged and the promotion wasvgiven

to the respondent No.4 on the assessment of service

records. We agree that there was totally a different
Lype of examination. 1In order to supersede, the 4th

respondent must have passed the examination which was

R e e

held in 1992 after the detection. Unfortunately, this

was not done. Therefore we find sufficient force in the

— . -

submission of Mr. Chanda. There is no dispute about the

PEUS

Rule 228. In tht rule it is specifically stated that

each case should be dealt with on its merits. The staff

who have lost promotion on account of administrative

error should on promotion be assigned the correct

-y

Sseniority. In this case also promotion in the year 1992

ought to have been given on the basis of examination but

-.the 4th respondent was not called due to administrative

L ﬂwfrror. He ought to have been called immediately after
~ AN

L
(AN

F the mistake was detected. He should have been given same |

B

LEY

type of test and if he had qualified in that case,

definitely he would be deemed to have passed in that

| ——— o A g

year in which the applicant failed and .in that case 4th
respondent would be placed above the applicant. Decision

cited by Mr. Sarkar also refers to the same view.

e

6. We therefore hold that the seniority of the 4th
resﬁondent above the applicant was not in accordance with
{ the provisions of rule, but for that matter the 4th

\‘———"“"\

; respondent should not suffer. The administration may hold

an examination in the similar manner as was done in 1992

giving.......

LM

Ay —
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giving suificient notice to the 4th respondents and if he
qualifies in the examination then his position will be
above the applicant.

7. With the above direction the application is
disposed of.

8. Considering the facts and circumstances of the

case, we however make no order as to costs.

/]
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To

N

'~

The General Manager(P)
N.l".Railway,Maligaon.

(Throught proper chanpel)

|SUB: 1) An appeal for fixation of Senlority in terms

of Hon'ble Central Administrative Tribunal
Judgement and grder deted 22.4.99 Passed in
_original application’No.158 of 1996.

i1) To defer tha -proposed examlnation of AN/

Group-'B!' agalnét 70% vacancjés ti11 the order
of the Hon'ble Tribunal fg fully implemented.

Sir,

] have the honour to inform you that I am really

suprised to po through the ifétnof'caﬁdidates eligiable to
appear in the written examinéifpn;for sglection for the pos
of AEN/Group 'B' which iéwin\p}ggrrqf.Senigrijﬁnamong the
wilful condidnten (/\mmxm‘n./\).'lﬁn. l%‘ll.n nondd 1ot wmy nomes hon

been appeared in SL 43 end whereas the name of Shri N.K.

-

Goswami appears at Sk 31 which 1s contirary and against the
Judgement and order ‘passed by Central Administrative
Tribunal, Guwahati Branch gqn ZZ.Q,QQJinuoriginal applicatios
N0.158 of 1996. In the sajd Judgement the Hon'ble Tribunal
Catoperically stated that fThefédmlnis1ratinn may hoid an
examination in the simi]ar'manqef‘as wgs done in 1992----"
and only. thereaftier .‘the ééeniority between me and shri-
Goswami should haﬁé'been.fixed prov#déé he had passed the
examination., Buft the authotjiy~§ili,t6day haé not complied
with the satd ordar lﬁiggcutfl)y tl\d'"WW"ith}ni nnd oerbltarily
once again fixed the Seniﬁrity b@iting me Junior to Shri

\
-~ -

N.K. Goswami.

e N
PR

- That 8ir, Unless the Tastd Jadgement and orger  af
the Tribunal is not imp]emented_énd senjority position is
refixed, it would be difficult for my part to appear in the
proposed  examination and the samo would run-oul {o

X . . i
miscorrliape of fuluroe.

coatet, couon/7

o e e e — ——
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V/n ) | Ly 6)

A copy of the Judgement of the Hon'ble Tribunal
-and the 1ist (Annexure A} are enclosed herewith for your

reedy reference.

- -

Under the above c¢ircumstances, I appeal before
your authority to defer the proposed examination till “the
order of the Hon'ble Tribunal is fully implemented.

-

D/A :~ As stated.

Date : 06.02.2002. Yours'
faithfully,

e ———— =

o

s, K,@A«Hmc&«r‘_‘)j“

06 0%
(5. K. BHATTACHARYYA)
8enior Seation I'nginser
(W)/Bast/PNO N.F.Railway

./'
Copy send in advance to GM(P)/MLG
N.F.Railway.

- —

e ————

S k. @ﬁxﬂt\tgﬂ\j

i : | . - (S.K.BHATTACHARYYA) ©&-D71_
' ‘ Senior .Section Enginser
. (W)/East/PNO N.F.Railway
. ‘ : \

i : " :
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The General Manager
MoF.Pailuay
Meligaon.

Bub.t Lensl Notice.

Date..\3:28.25.200

Sir,
Upon authority'and 2 peﬁ'lhstruction of my client
( Shri S.K.Bhattacharyda, | 8r.8.€. (W)/East under 8r.
, DEN/H.F.RI/MLE, 1 give you this notice am follows:

dicrute with one Ehri N.K,Boswami who im now working as

{

i

That my client aforesaid re8ising a soniority

flwd

SEMN/FCD/NF  Rly preferred an Original Application besring /
N, 188/9¢4  hefore  the

Gumahati. After hearing

e SRR T e —mebe e s e

Central Administrative. Tribunal,

Ehe parties tn the proceeding the
Hon'ble CAT/GHY held "that the wmeniority of ssid Shri
N.K.Boswami over my client ig not in accordance with Law and

Yo were . directed to rectity the mame by holding

. - b
P T TIPS 5. i ey o
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R T

%upp}wmentary eram for him, Howaver the Judgement and ardﬂr

dated 22,4, 99 pessed in 0a Ne., Ibq/9€ 15 yet to pe

\

{ ' Wik, fhe gentority digpute of My «cliient and Shri
4&

N.H.ﬁmﬁwami BEill

compiy @Wi

in exintence, In that vView of the matter

the proposed selection teat scheduled to be held on

P2y e

16.2.0802 for the powt ot Asstt, D.E, dgainst 70% vacancy g

’ not  at a1 sustainabla,
|

Since the msaid selaction wiji get

thae welightage.
‘ That since the seniority dispute mentioned abave
18 @t} undisposad, hence holding of another seloction im

tllegal, That Bpart seme wi)] be in violetion af the
i,

N atoresaid Judgement and order dated 22.4.99 whorein there

' hiee  bearn Clegp tinding that BENiOTity of 8hri N.K.Goswami

BVer amy ciient ig NOG as per Rule and Law. asetion on  vour

PaTE  will he contemptuous

. - A

in nature pnd for that you will

In  that view of the matter,

I give thig notice

i g e 1 -

making a ctemand tinat not to hold the selaccion/Examination
for Promotion to the POst of Anstt, DL agrinst 7ay vacancy

‘bafore finalisation of meniority dispute betwsen my client

and  esid  Shrg N.K, Boswam1 tah:ng into consideration the

Judgement  and aorder datad 22.4.99 pagsod in DA No.1538/9s -

i terling whiech ing truction ot ay client in  §o initiate

contempt proceedings qQainst you for willful andg deliborate

violation af the afor

26aid judgement Rnd for that you wil}

bhe B801&ly Tesponsable fop the consequence theregt,

L
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{ nope and truws that there would b2 no auch

OeeERion for any  turther Ditigztion.

-
Manking you.
Birncerely yours
CL'“IM&U%/
(M Nair
Hdvoente,
Loyt i _ B
4
1. Thie Liup, 0

«  NufRailway MLO.

.

2. The £.9.0. H.E. Rly MLE.
o u,b\.ﬂ/‘/‘-/ |
t3.K.Najr
Advacata,
|
| ‘
! !
l
| :
A 3
I \
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-_ e TN s A gt - - e - i e ——_ -
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LISI O“ THE CANDID A'IF'S WHO HAVE
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ANNEX X URE~
GIVEN WN LINGNESS AND ARE

e s

g ELIGRSHE TO APPEAR IN THE WRITTEN EXAMINATION FOR SELECTION FOR
THE POST QF AEN/GROUP-'B' AGAINST 70% VACANCIES (IN ORDER OF
SENIORITY) e -
frST " NAME OF THE CANDIDATES TQ‘C/ BESIGNATION & STATION |
. ST
01 | SHRIN.LASKAR "SC | SSE/PW/SAFETY/LMG
02 | SHRIA.C. RI A.C.RISHL SC | SE(WORKS)/CON/SCL. e
03 | SHRIM. DEORL ___ ST | SSE(BRIDGE)LMG o
[04_| SHRI VIR BHAN TSC | SSERW/RPAN'
(05 | SHRIKK LAKRA ST | SSE/PW/APDS
06 | SHRIG.C. SAHA SC | SSE/BRIDGE/SGUJ -
;07’__511m K.N. PATIR. ST | SE/WS/CBTS/TSK e
08 | S SITRI B.N. DAS "SC_| SSE(WORKS)/KNE L
9 | SHRIA.C. DAS ST | SE/DRGJLMG T
10| SHRI SUK [ SUKUMAR DAS "SC | SSE/WORKS/CON/SCL_ e
71 | SHRI C.M.MANDAL —5C | SSE/W/CON/APDY ——~ ©
(12| SHRI NANNU. SINGH 1.8C 'SSE/BRIDGEHQ __ ~ o
13 | SHRI UT! SAL ROY |- | SSE/PW/KIR
(14 | SHRISANDEER SARKAR - ISR SL/WORKS/GMQON)
(15| SHRI PRASANNA BHATTA T SSE/TM/CE/MLG ,
16 | SHRIK.N. RABIDAS | "SC |:SSE/USED/CEMLG = |"
17 | SHRI [ RAJEEB KU MAR BANIK ~ 'SR COSLE OPERATOR/CE "
18| SHRIH. KALITA | SSE(W)Y/CON/MLG
19 | Sl "SHRIDAFEDAR SINGH SC | SEPW/TSK "
20 | SHRLS. ( [S. CHAKRABORTY ~ | SR.SE/PW/KIR '
ERE SHRI ALK DEY |- | SSE/PW/CEMLG
122 SIRTICK SINGH | - | SSEPW/CEMLG
23 | SHRID. ‘MUKHOPADHYAY | SSE/PW/CEMLG
34| STRITN, SINGH |- | SSEPWAMG B
25 | SHRIP. RAM T TITSC_| SSERPWIGHY
;. [20_| SHRI SURYABHAN SC | SSE/PW/KIR
| [77 | SHRIEAA DEKA - | SSE/PW/APDI | L
"75 | SHRISN. BRAHMA 1 ST | SSE/PW/TSK -~
70 | SHRI P K. GHATAK |-~ | COMAMG
130 | SHRIU.K. GUHA - [ CDM/GM(CON) .
| 31 | SURINK GOSWAML | SSEMW/FCW/MLG
i [32 | SHRIRC. MANDAL SC | SSE(W)/CON/NMZ_- e
; g;__ﬁksmu GAUTAM DEV. 1 SSEg‘WORKS)/GM(CON)
i [34 | SHRIPK. . GOGOI T SSE@W)TSK. . - -~ -
;s. - [35 | SHRTDIGANTA PHUKAN "~ | CDMIGM(CONYMLG
i 36 | SHRLD.K CHANDRA ‘ - | CDM/GM(CONYMLG =
- [537 |SHRIUCPAUL "~ - |CDM/KIR - =
35 | SHRI S.K. NAG -~ | CDM/APD].
50 [SHRIRC DEBNATH___. = | SC/BRIDGE/RPAN _
40| SHRI SHYAMAL GHOSH "I SE/BRIDGE/PNO T
41 J:HRT DIPANKA'{BHATTACHAFJEE = | SSEPW/LMG :
: Contd to page 2
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S | SHRS K BUATTACHARJLE

42 ‘» R INIKAR DAS

56 @.H/DR/\\\'L\JG/KTR

N T [ SSEWSR DENMLG
|\

SSE(WYGM(CON)

44 | SHARI GOLOK BAS -
45 | SHREDILIP KUMAR DHAR - | SSE(W)/GM{CON)
46 | SHRIBISWAIIT ROY SSE(W)/APD]

47 T ASTIIM CHAKRABORT 7

T SSE(W/GM(CON)

48 n)léPL ASHOK CHAKRARORTY

- | SSE/W/APDI

44 __‘H’M KRISHNE \\DUPH'AT'K ACHA'UTF -

SSE(W)/APD]

55 | SHRIKAMALENDU BHA

TTACHARIEE | -

SSE/RPW/LMG

51| SHRISS. g_mmeABo*er

_ [ SSE(P.WYKIR.

57 | STIRTALS, s lr{/\k_
=5 [ gHRE RN, CHOUDHURY
6 T BHRLILEY sim FIACHARIEE

. [ SSE(@W)/APDS

T EDMICEMLG

e e e

T TTCDM/APD

T CDMLMG

53 ._‘”‘_u_a_lf'_ﬂ”_’i"f‘dr iR A

56 SalT PALLABIBARTHAKUR ] ~ | CDM/GM(CON) .
57 | STRLI, K SHARMA - [ COM/KIR

55| SERI M- SALCIA |- | COM/CEMLG

59 I SHILTIC ,,uowma\

- | CDM/KIR

160 | SHRY G CHAKRABORTY

61 kaI‘; *W,:\mgr

i SS};/PW/APDJ

SSE/PW/APDI

T SSE/RW/LMG

oo | SHRISK PAUL
&3 l\t RI- NI zU»)/m DAS

"SC_| SSE/PW/GM(CON)

64| SHRI T, NANDA } | SSEPWILMG ]
65 18 __i”‘ K DAS - 15¢C. SSE/PWMHIO ..
*(_Sp'___._]. SHRI 5.8 DAS b I o e “SSEPWMILLLMG
SR [, VERMA . T ST SEPWIKIR

(68| SRS 8K BASAK CDA/GM(CON)

o0 | SHRTFARTHA CHAKRABORTY | SEMBRIDGE/LMG

(70 TSHATA m\m“ PADHYAY T SSE/WGRKS/KIR

U713 STRT 3 MITR - | SSE/GM{CON)

72 lSHRIDK GHOSd - ,SSE"’

73 | SHRIPK, ROUTH. | SSE/GM(CON)

74 | SIRLK.S. LASKAR - -SSE(W)/SR.DEN/MLG

75 FSHRIP.C.KALITA - | SSE(W)LMG
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IN THE MATTER OF 3

T R N I I .

D.ds NOs 97 of 2002

ghri 8. K. Beattecharys sees Applicent
""" Hnim of India.

24 fm; General Menager,
NoF+ Boilvayy Maligaon,
am‘r’an@ztigm .

.....

Gw&mtigj T

'8 f“"e Cnief Persomel @rficer*;ﬁ

,msmﬂy sewing as %WWFGW,
Maligeony Gwehati=its- - "~
»os  Respondents.

-AHD'

il

mmrmﬂmm

-

writtm SMMMt for and on behalf of
Fespondaits ¢ Me. L 2> 2 o A )

That the eanswering mspcmaents have g through the

copy of the application filed by the epplicant end have under
stood the contents thereof.

Contdesees? '
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2s That, the appncatifan suffers for want of valid ctuse -
of action for filing the epplicationy

3. That, the application is pot mainteinabvle in its fom
and 13 £fit one to be disaissed in limine.

by Thet, the cose suffers from misconception end nisine-
terpretation of extant rules on the subject and is vexatious
one and is »ot mmtamabie either on fact or on law

B : Thaty for the sake of brevity the respmdents have

been advised to eonfine their replies only en those avements

in the epplication which have got direct bearing end are com=
sidered relevant for purpose of & proper decision im’.the&asé:
Save end except those stetement of the applicant widch aﬁ.re
élther bome on records or are Specifically aduitted here-under, -
2l1 other avements/allegrtions of the applicoat are emphati~
cally denied herewith end the &pplicent is put to strictest
proof of senes

6 That all actions taken in the case are quite in
consonance to the extent rules and procedures on the subject
and that were practicelly viaple to be undertaken in the cir-
cumstence of the c2se= ALl such actions ere dulte valid, legal
and proper and have bem tekon by the Bailway aathozﬁ.ties |
after due application of mind and investigetion into the oase
and also as the merit and fact of the case demanded end there
hes peen no irregulrity, illegality, diserepancy and discrimiw
netion or arbitrariness in the case, as ellegedd

cmtdg‘.- X -'_0-3
' \
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7 Thet, tiw ease :Ls also hit on the pL.ut of linitatiany
~ Even in the year 2001 (j.e. dtde 11405 .?.GQ}DL & provisional
seniority List of Sr.Section Bngineer(Works) in scale ;7450 =
1150¢/= (previousdy designated 2s IOW/Grado~I) was issued and
cireulated for infomation of all eorcemed including the staff
eoncerned) under ﬁeﬁera.l Maneger(P)/N JF. Rilvey, Meligaon's
HO B/ 255/ 24/ Pt +IV(E) dated 11+05.2001 end in thet senierm;
list the semiority position of the applicoat Shri §.K. Bhattes
charjee (the applicent) end that of Shri Nareyen Krisina Goswemi
(mepmaént Hoej in this m} were shown as mdor s

gne in Droer ) oo WDesig e

Ho of Seniority | witylationé&Birth * fappoint for ating.
, lace § q
; Et‘ pos
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In the aroresaid smierlty iist it was also stipnlated that the
staff who feel eggrieved with the smior.‘.ty position, may sulmit
representation within one nonth of date of issue of the seniority
list. The following were inserted at the bottom of seniority
list, for infomation ond necessary action of all concerned s

"HeBe = Any representation of which siaff desired té
‘make refarding their reletive position in their senio~
rity 118t should be submitted to thls office within
one pnonth fron date of isgue of saniority list. No
astion will be taken on any representation if eny sube
nitted after expiry of the iarget.t

coatﬂ o c‘gxli'
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It is sumitted thet the applicant nelther sumitted
eny representetion ageinst the latest senlority list nor he

’ a@mmd over the matter before eay forum or before the Kmﬁ ble

Tribunel after 22.04.98. A3 such he is deberred to reise the
issue agein at this stege efter long period vhen enother depart-
nental selection for higher greade (i.¢. ABV/érade~B of Officer
renk) waé already in process/ pro@"éss and for appedtring in whilech
seloction, the applicant also voluntecred in writing without any

protest.
adkd .5 . 200\
A copy of the sald ea&iarity list ia amexed herete

ag kmmm- A for ready perusal. &» g

3% Tiet, the presaat epplicetion is the outeome of his
aght and as such it is pot entertainable and is fit
to be dismissed.

%
&

.

S

S

Qs

e
~

9 Phat, all actions teken in the cese ere quite in conso- -

nanes to the extent rules and proeeamres on the subject and alse

. ag per guldelines issuod by the m:.‘m&.y Mard, Ministry of

Railvays, New Delhi with the epprovel of the President, for
holding modified selection anly for sselection and nou-selsction
post! in 'C! & 'D' eadre 83 cne time exception in respect of
vaoancies éxisted on 1+3.93, consequent on re=structuring of
cadre Grede=iG} ; 'D! in view of the nwmbers af involved and
with objaetive of ex;mditmg the ipplementations of These Oxrders

s nentioned in Reilway Boards letter Mo PC-III/9¥/CRU/I dated

27 «01393+ The guldelines of Beilwey Board elearly stipulated
inter-alia thut proposed modified seleetion should be hold only
on serubiny of service records and confidentiel reports eLce . !
without holding any written and vivasvoce tests .

Cﬂnﬁd. ese e '5
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It is also to mention here-in that poth staff (i.e..
Shri S. Ko Bhattacharjee, the gpplicant who failed to qﬁaﬁfy
in 1992 seloction and Shri He K. Gosweni (Respondant No.5 who
could pnot appeer in 1992 selection due to adninistretive mistake/
error) were selescted for IOW/Grede-l post (now a@s:l.gna{;ad as I
Sr.Seétion Engineen/Works i deale w450 - 11500/=) by the
gemé DPC held in 199%. As Shri Gosweni was selected in the first
echance dnd 25 Shri Bhoittecharjeo, (.theiapplimt), failed to
guelify in the 1992 selectlon, the higher seniority position
had to be assigned to ghri Goswami as per riles and tﬁem has
been no irregularities, illegality, discrepency or erbitrariness
in the ccse 25 alleged by the epplicant.

10g That the fact of the case, in brief, is suimltlied here
under for preper @pprecietion of the c2se 3

In the yeer 1992, @ selection for the post of Inspectors
of Works of GredesI in So2le of B+2000 - 3200/~ (revised scale
1546500 = 10500/«) was notified under Generel Mansger(P)/Maligeon's
notification Ho.¥/ 25 10/PLV(E) deted 06502:92 and in that both
the present epplicant (S.K. Bhattacharjee) and the private ros-
pondent o5 (Shri HpK. Gosweni) were within the zome of consi-
deretion 83 ped their seriiority position in the cadre. Shri S. K.
Bhattecharjee, the applicant, appeared in that selsctiai = . '
but could not come out suecessful in the test end he wes not
selecteds Though Shri N.K. Gosweni (privete respondent Noe5)
wes within the 1ist of eligible candidate, he could not 2ppear
4n the seloction os there vere typogrephicel pisteke from the
Reilwey Adninistrations side in putting his neme correctly in
the 1ist (both for mein and supplementery list) and he could
not be spered for eppecring in the sald seloction. tn appesl
fron Shri Goswani, to the suthoritles for depriving ‘hin from the

Cmtdc" s iié
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said selection the Competent Authority i.c. Dy.CPO(ien Gaz)
gavo decision es wader 3 ot T
"It is @ clear case where Bule 208 of IREM Vol=I
’ﬁhoum be invoked, Floase teke ection &céording ™
to the guidelines preseribeds The benefit will only
accrue when he gets promotion after being declared
£it by the departmentel promotion Camittee after
due test prescribed." - "
Accordingly Shri gosvani was informed under GH(P)/HLG
Jottor No. B/ 294 18/BLiV(E) ‘@bed 30s09:93 thet as he wes depris
ved of appearing in the sélectiom held om 2940241992, he will
get benefit of seniority to the oxtent of juniors only if bhe is
declered £it by tho Bepartmentel promotionel Camittee (DPC)
after due test presoribeds Though”‘selaétim for premotion to
' the selection grade are normelly held snnually, the selection
for the yoar 1993 could caly be held comseguent on restructu-
ring of certzin Group= C & D ca2dres nodified basis in terms
of the Reilwey Board's Circular No. FC/IIX/91/CRG/1 deted
2740193 where-in the médified selection procedure were tto
- as under |
“ “lt-. The existing classification of the post covered
by these re-stiucturing @ﬁem es seloction and non-
selection a5 the ctse mey be remein unchénged. However
for the purpose of implementetion of these orders, :
if eny individuel Railway servents become due for |

promotion to e post elassified es & selectiom post,
the existing selection procedures stand nodified in
 guch & case to the extent thet the selection will be
based enly on serutiny of service records a2ad confil-
dentiel records without holding eny written and or

Vive-voce test.
Contleese tc?
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*’immrly, for post clessified =s non-selection at the
%:iae of theme restructuring, the same procedure 4
apove will be followede Heturélly under these procedures
eatogorization @s ;auwt&mdmg"‘ will not figure
in the panels.
This modified seloction procedure has been deelded
upen by the Ministry of REailways s o one iine excep-
tion by speciel dispensetion, in view of the numbers
involved, with the objectof expediting the inmplemen-
tation of these Orderse
ks Vaczncies aﬁstmg 01403493 except direct
recrid tment quote and those arising on thet dete fram
this cadre re=structuring/including chein/result
vecancies, should be filled in the following sequences 3
(1} Fron panels approved on or m'fera 01403493 .“
" " end eurrent on thet date.
(13 And the balence in the memner indiceted in
" Pare L ebovew

k2 Such seloctions, which beve not been finelized
By 01403:93 should cencolled/abandmed.

443 All vacencies erising from 02.03.93 will be

filled by nomal selection procedures

Tims, for those who were considered for selection to

tbe post of IOW, Grede-I besed on the vacancies &s on 01403.93,
normel selection procedures could not be epplied for them in
tems of Reilwey Boards above instructions. In the subsequent
seloction held in the yesr 199% for the yeer 1993 vecencies

cmtﬂ.oc X 008
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both the private respondent No.5 Shri N.K. @oswvenmi and the
epplicont 8hri S. K. Bettechrrjeé were selécted by DPC for
the post of IOW@r-I by holding the modified selection as pres=
eribed by thé Reilwey Beard, Ministry of Bailways, with the
approval of President. As the respondent Ho.5 Shri N.K.Gosweni
acquired right of seniopity to the extent of the junior'as per
Rule 228 of IFREM and also seniority Rule 3% of IREM and as ke
wes selected in the first chemce! and as the applicent Shri
Bﬁatmctmrjae feiled in the seckection for the post of IOW/Gr=I
held in 1992, the respendent Hos§ Shri N.K. Goswani bed to b
asoigned the higher semlority posiﬁien then that of Shri .
Bhattecherjee (the epplicentd, #hough the epplicant Shri Bho=
ttacherjee wes senior to Shri N,K. Goswemi in respect of dete
of appointment on the Reilways< Furtber, the epplicant has no
pight to claip seniority over those who were emptnelled in the
seid selection of 1992 eccording to Rule 3% of tho IREM.

1t 15 pertinent to mention herein thet the applicent
filed an application Hos OA = 158 of 1996 before the Hon'ble
CAT/GHY challenging the seidority of Shri Goswami over him.
?ha Hor'ble Tribwel wnder the Order doted 22404498 directed

the r@spendmt as under 3

"Zhe Ac‘mmistmtion ney hold @ exsmination in similer

henned os wes done in 1992 giving suffieclent notice
to the “th respomdent and if ho qualifies in the
exppnination then his position will be apove the
applicent .Y

Pms, it is well epperent that the Hon'ble Tribunel
els50 did not give sutbnetic seniordty to the appliceant over
Shri Goswanis It was rether stipuleted thet if . Shri Goswani
gualified in the selection held in sinilar moaner as as was done

in 1992, shri Goswani's positien pey be put &bove the applicent.

Con‘bﬂ. sevsaeed
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It is pertinent to mention herein thet after receiving
Ra4lwey Board!s Order deted 27.1.93 by which selection procedure
was chenged with the approval of the President of Indie, there
could be no question of holding seloction for IOWEr-I in the
menner held in 1992 against 1993 veeencies, and liéﬂee'the nodi-
fied selection process as laid down by the Reilwey Boerd hed to
be adoptods . m Qi cyony Brand
Onrass XY o ,M (’(’” Nasdey "\”‘““’“’*"
11(a).  That, with regerd to avernents mede at paregreph
kel to kak of the epplicetion it is sutmitted tini nothing are
accepted 2s correct except those which are either bomoe en
records or are specifically admitted here-under, It is emphabi-
cally denied thet there hed been any illegel or arbitrery action
or totel inesction etees on the part of the Reilway Administre-
tion end 8150 in holding the ARY/GreB selection. It 13 @ quite
wreng assusption on the part 6f the applicent to hold thet
Annezure-D to the applicetion is the senicrity list or those
steff vere selected by tho Reilway adninistretion as alleged.
In fect, both tie applicent Shri §.K. Bhettacharjee and the
privete Respondent Shri H K. Gos
for appearing in the proposed selection for the post of ARN/
Gr-B and hence in the list prepared for the purpose of holding
written test, the nemes of all steff including that of the
applieant Shri Bhettecherjee end also that of the private
respondent 8hrd Goswemi were included in thet list of Volunteers
for this selecticne '

tal, voluntéred themselves

(Copy amnemd as Apnoxure~'D! to the epplication)

e
.3 o

The applicent was quite aware of the reasmm as to
why Sbri N. K. Goswemi (SSE previously IOWGr=-I) was assigned
higher seniority position then thet of tho applicant in the

Contbdessneeell
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seniority list of all the IOWGr=I in the Engineering
depertment published ecrlior ‘and those have already been
expleined in the foregoing paregraphs of this written
stotenent and sutmitted herein below for ready perusals

Though the private respondent shri H.KJSGoswanl
was vithin the zone of consideretion to appesr
in the selection of IOW/Gr-I in the year 1992
but he did not get chaneé to appear in the DPC
e to administretive error. In the subseguent
yebr he wes declared fit for the post of IOW
Gr=I by the DPC beld in the yesr 199% modified
selection for the yeor 1993. 8o it wes reasonebly
not precticable to compel hin to appear for DPC
egein for the seme post in subsequent year.

The selection Rule for the yeer 1993 had been v
ehenged in temis of Board's Circular No.FC-IIL/
91/CRG/1 and the applicent did not challérige the

said 'Qireuls.r. As the private respondent was

alrecdy declared fit for the post of IOWGr-lI by

the DPC held in 199% (for the yeer 1993) his
clain of seniority to the extent of his junior

15 sustained a8 per Rules (Rule 228 of IREM and

Rule 310 of IREM). s

Moreover, o8 the applicant cowld not qualify for

praaotion to the post of IOW/Gr-I in the selectlon
held in 1992, he canmot clain seniority over those
pronotees who Were already selected by the D.P&L.

held in 1992 (as per Rule 306 of IREM). |

c‘mtﬁioo . 0Q1j
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Tt i sulmitted thet kmowing all the developnents of
the case end keeping mum all these long period, the applicent
hes now come mp with the seme issue only when the selection
process for the ABI/Grade-B post hes been started and surprisingly
after he volmtered for appecring in this selection and reised

no yuestion even when notification for the selection was issued.

Further, AR sclectimn i is & ereup-B selee’cien whem ncu
parks for seniority are alloted or awarded« The a‘pplicam aad
2lso the privete respondent submitted tlmir willingness to &ppear
in the sedid selection end accordingly they were called to appedr
in this selsctiond But the applicent aid not eppear in the nedn
written @xawnatimf\u}\\ %})Zi‘i fff sbsantee selection czllod.
The private respondent though appeared bub failed, The selection
was finalised on 03.0442002 and the panel has boen opersted wmder
@E(P)/m's office Ofder No. B/283/ 31 m.mn(x) dated O%e«T4,2002:

& copy of the said order dated 4.%a2002 ammxeei herat.o

as Apnexure- &

o

Tims, the cirewnsiances wnder which azzy written exéni-
nation for promotion to IGWéiraate-I coulr.?. net bc' :L-; the sinilar
pexmer &9 was deme in 1992°¢ -~ . .end as to why ress
pendant Hoe § who already qualified in the modified selection/
DeP«C+ for the post of I0W/Grede~1 was assigned higher senlority
dvér the applicont in the eadre (2s applicant already feiled in
the seleetion held in 1992) of IOW/Grade-I end impossibility/ines
bdlity to hold another selection Like those held in 1992 for
1993 vacancies of IOW/Grede~I have already been explained herein

2bovae.
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19(b).  Tiet, it is to subnit herein thet there hed peen no

%

eveideble delny etc. on the port of the respondents in ebeying/ & -
conplience of the Hen'ble Tribumel's directiocn. The respondents
of fers unqualified cpolegy and beg to be perdmmed, in case in

the eopinion of the Hon'ble Tribuntl, there has been eny f84lure

or delay/laches op the pert of respendents for implenentation .
~of the sene. | ;

12. Thet, with regerd to evernents/ellegations as nade ot
peragraphs .5, 46, k7, W8 md W9 of the epplication it is
to submit thet the respondents ednit only those stotenents

which ere porne on records, tad for the rest the epplicent is

‘put to strictest proof. As steted herein 2bove, it was re2sons

ably not practiceple te heold another subsequent D.P.C. for
selection in the seme pest of IOW/Grede-I in which hé wos
already selected in the pedified 'selectisn eonducted in pursu-
ance to the Rejlwey Beard's Orders heving President's approvel,
However, the atid selection 88 ordered by the Hen'ble
PTrilynel hes been hem after eomnecting the relevont records

etew

It is alse to gubnit berein that the Anmnexure=D is o
list of the candidate whe were willing to eppetr in the selection
for the @émt‘é@dp%t of AB/Grede~B end os the &pplicant subni-~
tted his willingness 0 eppecr in the selection of AEY/Group-B
he hed to be celled for the selections Again, 25 no seniority
merk is awerded in Group-B selection there was pe Question of

scering less nerks them thnt of Shri Gemweny (Respondent Ho.5)

C@ﬂtd. s 0013
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in ABI/ Group-3 selection m respect of seniority, if he would
heve appeared in this Gezetted Officer's selection (i.es AW/
@mup-B) and eould qualify in the wrs,t%m test of Aﬁa/ereﬁp-n
for the post of Group~B post from Group-C c2dre is quite
d&fferent from the selection rule within Group=C cadrey In the
selection fram Group-C to Group~B, under Rule 20+l of Indien
Railweys Botablisiment Menuel against 704 vaczncles the
gelection is based on & written test to adjudge professional
ability, i’o&lwﬁ by Viva:ggc?e jbest Eﬁ% ﬁgo?’y as aeiamgfat of .
pervice record by the Selection Camittees| 4o
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The allegatieas of betreyal or callousness or dis-
regarding the Hon'ble Tribyiel's Order doted Rk1999 or euy
11legality or 1llsgal action or bestowing undue favour otey to
the respondent Ho5 at the expanse of the applicant etey 23 &k
alleged at paragreph Noy 4@ of the application are empbatically
denied rewith as these are not at all correct and nothing
but beseless excusesallegations.

13% That, with regerd to avements at paregraphs 410
snd Wil1 of the epplication it is sulmitted that notm.ng are
adnitted except thoge which are bome on recordss All allege-
tis regarding none-application of mind or arbitrariness etey
gither in holding the D.?.G » 25 per nodified selection procedure
1aid by the Reilway Board ¢onsequent on restructuring of tho
cadre end essignment of seniority position of the applicaai

1§ IOWGr-1)

vig=gevis the respendent I:Io.5 (:L.e. Shri K. Goswes

nigher seniority position to Shri N.K. Goswani m.s been @

' 4n detailed in foregoing paregrephs of this written statement

end there has not been any irvegularity or 1llegality.

Contdeses ool



| However, it is to reilterate horein the following @spects
' of the eage which are quite relevent for the purpose 3

(12

The applicent foiled in the selection held in

" 1992 and hence he eamot elain seniority upon

(29

those who were empaneiled in 1992.

Respondant No.5 did not get chance to appeay in

" 1992 selsction ead the next D.P.Cy wes held in

(3

@ DM ey :pui e

199% for the year 1993 veeancies ‘and the respon-
dent Ho5 1.0+ Shri Gosvami ves fownd fit (modi-
fied selection) for the post of IOW/Grede I« This
nodified selection was held as per guldelines
given py the Beilway Board for conducting selecw
tion (under Rly, Board's letter deted 27+1.93)
end as both the réspona&it Ho.5 and the applicont
quelified/passed in this modified selection held

tho responamz Hoe (Shri Gosweni) who could not
appeer in 1992 due to administretive errorg.a
pessed in 199% selectiom for the poat of IOW
grade T in first chance, sad, 25 the appliscant
snri Bhettacherya failed in 1992 selectlony Shri
Goowepi (respondent No.3) had & right to claim
senjority to the extent of his juniors who were
empenelled in 1992 and as such the seniority
position of Shri Goswaml hed to be shown above
the applicants

45 Shri Goswani wes cle2rly selocted for the

" seme post of I0WGrede I in 1994 modified selec-

tion, he could not be eampelled to sit for his
seleeti £or s% g@st of &gﬁw I againm
205 ’m«uw*‘* taxz Sl
Gmtd.z. oo 15




Ay That, with regard to averments/allegetions m2de by the

applicant ot paregraph %412 of the spplication it 1s to sulmit
herein thet all the allegatioms are incorrect and hence denied
herewithe It is not correct that the promotian of the respondent
Koug to the post of Sre Section Engineer with effect from 7.8.96
was at the expmses of the epplicants It is also clear fran the
geniority list of 8% Sectian Bgineer (Works) in seals Bu7450 =
11,500/= as 1-‘*32001 circulsted wider Generel Meneger (P),
N¥. Rilvay, Maligeon's lotter Ho. B/25% 24 PLaV(E) dated
115552001 thet there wore three incunbants between the applicant
end the private respondent No.5 (Shri H.Ke. Goswami) who are
senior to tho applicante As such the applicant capnot elain the
benefit of prauotion to the post of Senior Soction Mmginear

with effect from 758496 superseding the staff senior to the

applicents The allegation of srbitrary and illegal action on
the part of the respondents or fauity fixetion of seniority
etes of the epplicant, are emphetically denied. The applicont
nas not stated es to how end of what timely promotion he hes
bean deprived of ead hence such vagus ellegetions are unteneble
end caanob be accepteds

Further, it eppesrs that his case is baged oncif/bnt/
presumpticns etcs As eppears from the applicstion he mélaly
pased on the presuiptian that he could goin Senfority if the
respendenty No.§ Shri Goswoni wepld m*.ve feiled to qualify in
the selection in the memner ordered to nelci by the Hon'ble
Tribanal (iaeo in the sanme méyner &s was held in 1992)‘

15« That, with regard to evernents/allegations made in
paragraphs k.13 end il of the applicetion 1t is gutnitted
thet nothing are tccepted except those which are borme
recordse |
Contdesssald
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It is to state herein that in the inpugned list dated
641252001 (which is not a seniority list) the names and seriel
pumbers of the applicent were correctly shown and the epplicent
hinself volunteered ito eppetr in the said selection of AEN/er-B,
and reised no objection whatsoever against the notification/ses-
lections It is only after the written test 1s over he has peen
raising the question of seniority, though there in the Group-B
seloction there is no provision of essigning merks on accomnt
ei’ Seniopity, and bhas absiained from eppearing in the gselaction
tests (written exemination on 164252002 and also examinetion
held op 2+3¢2002 for absentees). His allegation that he was
aggrieved by the inpugned list and that rule of law was violated
are quite mm”kiea and out-come of after-thought end these exe

denleds
L That, with regard to grounds as stated at paregreph

5 and relief sought at paragraph 8 of the application it is
submitted that in view of whet have been submitted in the fore=
going peragrephs of this written statement, none of the gromds
es put forward by the applicent are sustaingbles The relief as
preyed for by the applicant in payegraph § of the application

-

" are 8130 not aduisaible in view of the fact of the cases

Further, the following 2spects are &lso relevant |
whicph will show thet the appliawté allagetions/eontentious are
not tenaplos

(a} In 1992 seloction the epplicant failed to gualifys

(233 The next D+P«Co was held in 199% and in thet

" D.PoCy (modified seloctien) both the applicent
endl the respomdent HoW5 (8111‘1 Goswani) gualified
ana were selecteds

Contdee e vsell?
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(o') In 1992 selection respondent Ho.5 eould not appear ’l

D

F——t

(tl""’ébh he wos e.lﬁgiule) due to edninistretive errerd

(a) As the epplicent feiled iy 1992 selection and the
" respendent Ho.5 qualified in the selectieon for IOW
Grede~I post in the first chence, the seniority
position of the respendent Ho.5 had te be fixed/
interpolated in the list of selected candddetes of
1992 selection and thws the respondent Ho.5 rénked

higher in seniority in comparison te the epplictnt.

(ea ) Thot, there hove been nany chénges in office set up
and officials in tho office and verisus records since
1992 end 1999 peried atleast had to be collocted for

inelisation of the case end proper complimnce of
the Hont'ble Tribunels order. The present exomination
in the nemmer hold in 1992 scleetion, could be cond-
acted anly when &ll relevent pepers could be procu=-
red and gone threugh and there hes been no intem -
tional or mveideble delays in the motier of helding

the Writhten oxtninetion of Sri Goswendl.s

The respondents heve alrecdy tendered wnduslified

- ‘}‘
¢

Y

epology before the Hon'ble Tribunel for their inebi-

lity t2 held the exeninetion earliers

(r) Aftor the judgenent of the Hon'ble Tribwmel in

T DA H6.158/96 dated 12.4499 the eppliceat never
agltnted about the matter of holding of the selec-
tion on the boasis of rules that were prevelent in
1992 and he has come up with the case in 2002 enly

when AEl/Grade=] selection has been ctlledaws

Commenrad
(g) That the applicent velwmtocred for selection of
“ AEN/Group~B by writing end reised to objection till -
the writton exeninetions were over and sclection

process were &t the last stege.

Contlessses] 8
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(h) The applicants contention thet the selection of Eii
 ABI/Group-B (i.e. Gazotbted C&dre) should net have \@1

been finelised 111 the outcane of the O« o
97/ 2002 filed by him or his present contentions
ere eentered arcund the incorrect fixation of

seniority of the appliesnt cre net tentble.

It is submitted thet, therc eve nany procedursl
nethods Tor ventimtﬁlg the grievances by the
enployees gad the Reilwey Adninistrotion always
endeoavours to neet the gentine grigvances of its
ml@yees + But, Tron the fact of the ctoe it will
quite trenspire that the spplictnt never wanted 9
kmav o2 to the steps teken by the Rejlvey Adninds-
trotion to comply with the Hen'ble Triwmalts order.
Rether, he kept complete mup oven after isaue of
the senierity list published by the Genercl Monggoer
 (P), W&F. Reilvay, Meligoon on 116542001 and also
even efter publication of the notification colling
for volunteers for £filling up the posts of ARI/Group~
B or ofter the circulation of the letter dated
612401 end 7.12201 through which the date of hoelding
the written tests were intimated i.e. detes 199102
for written exenmination and 2.2,02 for absentee
written exé@ninttion which were nsubs equently changed
£0 16°%2+2002 and 243¢2002. It eppeers thet he filed
the 0.A. 1ine 97/2002 after chout 5 nmenths fron date
of isgue of notification for the selection ond after
about 4 pmenths from dote of issuing the call letter
end efter the written exeminetions for the selection
were over l.e. after the selection Process conmen=

cod end at the end sttge.

Contlensor 019
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(1) Thet the spplicont resorted te the hesty step in b’
R v} {ing the cases without exhousting the normal '
procedure of ventileting the grievences fnd sur-
prisingly after cdvaneing his willingness to appecr

in the said selection test.

17 Tk ¥he chronological developnent of the cose is furmished
7

hereunder fov naedy fperussl g

(1) Ho. of pest of AEY/Group~B Gazetted = 11 posts.
(ii) Dete of netificdtion for the pests = L.l o;gomJ

Subrission of willingness by the

applicant. - 20;10."?2001/
(i11) Call letter issued on = 6 +1242001
y (4v) Written test held on - 164242002
( = . '; _-.‘”_-.”-“
| (\QS o v (ebsontee) held - 2.3,2002
. (v) Vive-vece test held - 34,2002
(vi) Panel formed - 3442002

" §ith GWHN.JF. Reilvey's approved

L ~ {(Fof.90. doted 4.1422002)
\/.\ (f’" . o _ 22.4, 02
(L (vii) Dete of filing of O.A. He97/2002 - T h4ioo
\ T e 6. S .00
\ (vidg) w0 " Dehe H05H/ .?,OO? -5 02
" (ix) 0.04 HoJdy/ 294/ 21/Conft V deted - Lk, 2002
" 44,2002 issued by CHM(P)/H F .Rly.
pesting all seleched persond «HEXX
(xA. ALl such persond haove alretdy joined
o3 ARN/Group-B. - Panel
, : Pperated.

() Order of the Hon'ble Tribunal
" pussed in the applications O.A.
Hoe 97/ 2001 & Q.44 10 o1 5‘)“/ 2002 which retd

es under ¢

| Combdeseey «20
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"Ib is node clezr that cay prometlion mde ;mll be
subject to the euteore of this cppiicttiun 28 ordered
in O.A¢ Hne 97/2002." |

~%i) A1l the relevoat supporting decunsnts zre ennexed -
herste o8 ‘ %' ‘Sories. '

i) bpjieaatu pmyein'(‘i_n brief) gn on 55|20 o

(1) to quesh Office Order dated 4.4.2002.

(11) to pracote hin &5 AW fron dete of his juniors
hove been praaeteﬁ.

(111) to detemme his seniority in 10WGr-I in terns
of order of the Non'ble Triunsl deted 22.4.99

in Odhe N0 1%’990
(iv) to stoy/suspond opomtion of order &ted L.k.2002.

18 Tl}‘:'-t, tho selcction pmcedm:e of mI/Greup-B pest is gver
end the pcraons em}m~ anelled hove Loen px-mcted and tlhwy hove
Jotned in the new posts and Sri I« Gasucol whe cppecTed in

the selection could not cone out successful in the seloction eof

ARY/Group=B+«

9. 2=t all actiana t:‘knn in the cmc are qw:!.'be legcl, valid
and pmer gl in consencnes to the letest guidcla_xe: proacribed
by the BRajlwey Boords .

20, mit, ths msuﬁhz respendents crave lezve of the Eonible
Tritmal &0 pomit then te file caditiencl vritten stotenent in
future, 1n cose the sone is found to bs necessary for the eads
of Justice. ‘ '

Contde, X o21
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21 - Thet, wder the facts end circumstances of the ctse,
as steted absve the instant applijcttion is not mtinteinaple

end is €lso lizble to be disdisseds

VERIFICATIOHN

san of

zged 3 T ' years,

at present working 85 Dyppo/l.
l' T

of W& Reilwey, do hereby selemly affimm and stete thnt
the stetenents made et persgrephs 1 ead 5 cre true to ny
imovwledge end those made at paragrephs 10, 11(2), 12, 13 and
15 are true te my informetion b8 gathered frem records which
I beliel to be true and the rest are my hunble submissions

pefore the Hon'ble Tribunal.
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t . Sub;- Restruowrin‘g 5% sertain Group F@ ‘Cadres,
y ¥ v - 4 0604 , ' -
The Minigfny op Railvays hdve pag MNder reviey gagpeg of
ertaln. Groupngs np C&D starr 1. CrhBultation with gy
the Commi ftee % the Departy
B¢ tine,- m

MBULtatd - ; ve(s‘gai‘f 8lde in'

, C eparituen t4): Couneil 9% the Joy Rlys , ‘
" g I‘Iinist,rypof Railiv@,ys w%’th the‘,apprsval of the Presig: -
have deoided that the Group 0&n Oategories o 8Yaff a4 ip,

Whe Anngxure {Deparment wise) b thig etter hg restruotupeq in
Mordance wlth "t he Tevised peno&nteggs indica ‘ e —
'-mnlementi'ng these Lderg the foll«ming.detailed Instructingg shm

" StTiotly apg Cadefully adhered to;, - . , :

Jate of g, phig est&uctﬁhing'5f'¢gﬁres‘w111“be With ng
-%2&22&;5 .t the Sanctl oned o

L Yeferenna -
R : alre Rtrength o 163,92, The g
Who will he placed

tarr

! STalt

. higher frageg 848 a regul+ of.
10y )ementation f Yhege rderdwLll dray pay ih highgs
.‘. flal ,@a e @o.egfc' 15369:‘: “ . .- -

Y [V
~‘-nlca.",o1h3
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Variong - 804 Proguoti oy Unitg a
Oapdre, , *

néd will lnelude Regt Glver &
i, . Legvg ReSerV_e ‘p'ngtgqq p

oAl s Tders w1 g o be arnlioghle 4o eX-cadre g
t Wl .ohargeqd n%8ts which wi, 11 eintinue-
[V Wwth ey Charge s

t9 be ’based n
2ol e ag :unstfue'bishs} Wll alp g not be applicghlg to_
. M iiaet] oy Units apg Prajgaty, Hnwey_sr, L£or cregti-
1} onsts 10 these Unitg the percentag CLtriby t1 oy LY
7 e gaherally kKept Jp Vigw, “*eking int s atc unt the
P a?"al'.lability of, fandg, .
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 ay 3s. Stafe 8Selecteg and posted agalngt the additiop g 1ghe
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nosts,

If all sategifies ¢'wered by this letyew

“even though more nosts In higher spoales ~I

na® have been introduded as a result ~f
restruotiring tlie basic functiong, dusies

and responsibilities attached 4o their

n e ab present will smbinue, to which my
ve sided: such other futles and respmasibilitd.

g7 ewgrdexed appryprliates

f£ polsr %o igene of this letter the numher
of pogte exdeting in any gredd in any

arbioulat oadve sxgeeds the number gimimsi-
hile on tha revised percentages, the eiogsa

Tay be allowed 5 cmtinue 9 be phased ™%

nrogeesaively with he vaeatim of the pruwe.
by the existing incambent,,

g e t . (V3] ()
Wolls lemen'ting these arders apeoific
ingtrustions given in the €95t note 1f anyy
ander epoh cabegowry in the enclossd amnexmre

‘should be stuletly and qareﬁplly adhercd in,

fpnval voviewstshrald be sudpended till
further insiruotlions from this Office. .

Tha oxisting inetiuetims wivh regarec t°
redoryasion 2 50/82 will oontinui B9 epply
whire £illing additional vacencies in the
higher gredes arising e a resul® of
reyizngturing. ~

. w ~ hd ‘

Ty tnyees who retire/regign in hzigeen o
peoadd Prow §,5.5% f.e. thy datc L elfeot
%" this wegtzueuring t2 tie date T gotu -
idviementabinon of these ﬁrﬂexs,.wlll Dg
elsgible £ar the fixatim bepefito and arreg
uncAr Enege MMt We€ofe 10329%, .
ireet rveorultmenl wereentages will not b
enplicebie t 2 the eddltional vacaieles arisit
ap% ot-Lhsse pees uaturing ordexs @8 M 105%.93
the peroentase 7 L- apply £9r nornal vece=nolas
alibing o 7w arter 2,3,93, &lao the direet
raumiinent quoto as M 28,293 vdll be
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Bxecapting the highest grade nosts in egch
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v R " i ofAEbf(szu;.)-I';) Ugainst 7(py selection, jg Promoted ‘
R againstth,qeoalqﬁng vacaucy, . - ’

Shri 1‘.‘K.Bhowmiclg, SSi’ﬁ}_raMmyJ{:m, on being culpane]lg a3 AEN Group.p i

Provisigyg) banel
8 AEN and pogteq as AXEN/LR/MaIigaon',

t the Provisiong]
, . ust | on, g Promoted g ppng and’ postoq g
U AXEN/SpM\Migaoh 8gainst the \aca:,;t Workcharged post B

o Uﬁ)’/ Shri T'Nandy, SSE/P.Way/JID, on being etpanelled gq AEN Group in i
' AEN(G:oupLB) agmnst 70% Selection, g pmmdai 8  AEN - and posted 45
S AXE/I\I/WeIdin.gMaﬁgaon Yice Shyi Jai Prakag)y : '. '
. R (19) - Shn Jai Pray; _AmNMeIﬁnWiﬁgqqxl, 8 trapsfy
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i Jai Prokash, AXEN/Welding/Maligaon, is transferred and posted as ADEN/RPAN
, vice Shri S.L.Majumdar. . . ‘ .

Shri L Msjumdar (tom-13 gbove), who was temporarly postod a5 ADEN/RPAN, is
now posted back as AXEN/Plannmg/Mang.On : : o - .-

Shri §.8Das, SSE/P. Way/Hill/Lumding, on being copanélled as AEN Group-B in the
provisional panel of AEN(Group-B) against 70%;selection, is promoted as AEN -and
posted as ADEN/I/Lunling vice Shri $.K Basak. , .

\

Shri § K Basalk, (teme16-above), who was temporasily posted 25 ADEN/IVLMG, is now
. posted back as AXE /WS__IMaligqo_ﬁ. o B
. Shui §.§ Sarkar, SE/P.Way/NLE(Wsb, on Ucing cmpandlled 05 MY Group-Binf the
provisional paitel of AEN(Group-B) against 70% selection, 8 promoted as; AEN and
_ posted as ADEN/DBRT against an cxisting vacaney. -~ S
This issues with the app;&val of competent authority. /
o L ( PX. Singh)
o L DY.CPO(G) -
e - For GENERAL MANAGER(P)

NoE/283731 Pt MIgO). Date. 04-04-2002
Copy for:igqumatioxl and ncée«;gary a;iion TR
GM(P), CE, EA&CAO(EGA,P F)/E.Rly/Fairly Placo /Kolkata
CE,CTE,CBE,CGE,CPDE,CVC, TALCACEGA PIYMLG _ |
- DRMDRMEP)KIR,APDILMGTSK. = = = = L
~St.DE s;DAOs/Km,AFDI,LMGgTSK. S : L

DS 1o GMIAGM, PAtO CEMLG, " | ' C
- Officers concerned, - R S, R S A -
S T T o (PKSI )‘f‘\.\ .

: . DY.CPOG)
For GENERAL MANAGER®)
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0A Noe 97/02

Shri S.Ke.Bhattacharyya
- =Vg-

UsO,I. end Cthers

REJOINDER TO THE W.S, FILED BY THE RESPONDENTS

1. That the present applicant has been served with
a copy of the W/S filed by the respondents, and hawe gone

through the same. Save and except the statement which are

not specifically admitted herein below, rests may be treated

as total denial. The Statement which are not born out of
records are also denied, ahd the respondents are put to

the strictest proof thereof,

2. That the applicant instead of placing the parawise

reply begs to pdace a consolidated reply taking into
consideration fepeatations for the sake a brevity which

are as follows.

2(a)e  The modified selection held for promotion to

the post of IW-Gr.I in 1994 for the vacancies surfaced
in the year 1993. Both the applicant as well as the private
Respondent Nos, 5 Shri NeK. Goswami were selected for

the said post of IOW-Gr.I. Presently the post of IOW-Gr.I

has been redesignated as Section Engineer (Work). Since

contdee2
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the said modified selection was based on scrutinee of
service records, Seniority and confidential réports.
hence it does not carry an& meaning whether some one
passed it in 1st chance or not. Therefore, the contension
of the respondents in this regard is totally vague, and
an attempt to mislead the Hon'ble Tribunal. Since the
direction.of the Hon'ble Tribunal was very clear regarding
holding of ‘examination, the respondents cannot shark
their re5p0n51b111ty over the same, Had it been a wrltten
test as were held in 1992, the question of passing in
1st chance would have been a logical conclusion. In fact
in" thé modified selection the private Respondent got
more marks in the seniority colukn, which he was not at
all entitled to. It is therefore, crystal clear that the
respondents have not acted in accordance with the prov1slens
contained in IREM as well as the directlon of the Hon'ble

r 1bunal B

2(b) That the applicant in fact never claimed any
seniority benefit over the selected employees Who were
seldcted pursuant to the selection test held on 1992.
‘Thé basic grieéance of the applicant was regarding the
manner and method adopted by the respondents (Offigial) to
favour the private respondent No. 5. It is worthmentioning
that withouf sitting in the examination, that was held in
the year 1992, fhe benefit of passing the examination
(securing minimum 60% marks) were given in favour of the

respondent NoeS and the seniority has been fixed above

contdee3
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the applicant without any- further reference to the
Rule holding the fielde It is also denied that the
seniority list published in the Cadre of SSE/W as on
14442001 was never supplied to the present appllcant.
As such preferred any representation/appeal against the
sald seniority list by the applicant does not arise at
all.

\ ! .
2(c) The contension regarding the selection procedure

for the post of AEN/Gr.B and IOW/Gr.I, it is stated that
both the posts belong to Engineering Section and there

is no intellegible difference between them. It is pertenent
10 mention here that in Group-B Selection seniority is

one of the essential criteria, but due tofincorrect
fixation of seniority the respondent No.s\all along is
getting/engoying an Qndue favours The official reSponaents

inspite of'repeated requests have not been recasted the
Seniority of the ;pplicant Vis=g-vis the private respondent.
It was even after the Judgement and Order dated 22,499
passed in‘OA No+158/96 the respondents did not take any
initiative to recast \the seniority of theapplicant vis-a-
vis the private Respondent No.5. It is therefore, the
applicant apart from his prayers, made in the OA also
prays before this Hon'ble Tribunal for the drawal of
appropriate contempt proceedings against the official

Respondents and to puhish them accordingly.

2(d)  The applicant begs to state that the contention
of the respondents regarding filing of appeals after

coptd.‘..4
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the settlement of the matter ( i.e. Group B Selection)
is not correct. In.fact appealé were made much before
the sklection tests were held. Apart from that as per
Rules in-Casé'of Group-B Selection, apﬁeéls are to be

disposed qf first before holding' any such selections

' However, in the present case selection has been held

even though there were interim direction from this

Hon'ble Tribunal. A

In view of the aforementioned facts and
circumstances, the appiicant prays for an appropriate
direction towards the respondents to recast the seniority
list of the appliéant. making necessary cérfectiop
in the Seniority list and to comply with direction
cbntainéd in the Judgement and Order dated 22¢4¢99
in OA No.158/9%.

It is further sfated that the respondents all
along have been violating the Judgement and Order
passed'by the Hon'ble Iribunal. Had the respondenfs,'
held the similar type of examination in time, the

seniority dispute would have been ended and in fact

" due to the aforesaid fact, the applicant did not appear

in the Group-B Selection held in theyear 2002 (Written
test 160202002 etce) « The respondents now to save their
skin, inifiated a-take selection process for.ResponQent
Noe.5 of which written test held on Be8.02 and viva=voce
on 20.8.02 and he has been declaredas a successful

candidate to overcome the crisis arising out of the

contde..+ed
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situation. The respondents ave very much silent about
_the constitution of the Committee as well as the yeard
stick applied in the selection process. Definately it
was a selection in"#solation which is immpermissible in
the eye of laws As per the directive of the Hon'ble Tribunal
the said selection should have been a short ar review |
sélection, adopting the same yeard stick and thereafter
to comparé it with- the others 'wh® were selected/appeared
in the earlier selection. However the respondents with an
uiterior motive held the selection by adopting a method
in conformity with the Rule holding the field. In thét
eventuality entire selection process is liable to beAset
aside or alternatively, to consider the case of the
applicant for promotion to the said Group-B post of
which examination held on 2002 (16.02,2002) in a like
manner as has been done in case of private Respondent No.5
relaxing the normal Rules of Selection procedure.

. - ‘

3. That the applicant begs to state that the other averments
made in the W/S has got no bearing in the present case.Again
the basic contension raised in OA No,155/02 filed . by the
applicant would cover-up the entire facts of thecase, and

the applicant préys that this réjoinder may also be taken

as a part of OA 155/02 filed by the applicant,

The applicant craves leave of this Hon'ble Tribunal
to advance more grounds both legal as well as factual at

the time of hearing of ‘the case.

contdee.6
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. VERIFICATION

i, Shri S.K. »Bhattacharyya;; son of late ‘Ratnadhar

Bhattacharyya,' presently working as Senior Section FEngineer

v

(W)/East/Pandu, under Senior Divisionmal Engineer, N.F. Railway,

Maligaon, Guwahati-11, do ‘hereby verify and state that -the

statement made in paragraphs 1,2 and 2(b) -and those 1in

A paragraphSFZ(a), 2(¢) & 2(d) are true to my information derived

from the records which, I believe to be true and the rest are
respectful submission to this learned Tribunal.l -have = not
suppressed ahy‘material facts of the case.

"And T sign this Verification on this the 281, November,

2002,

S K @A A Sanyye
( Sushil Kr. BhattacharYya )

{



