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DATE OF DECISION 29.8.2003

Shri Bhubaneswar Kalita | N
oo:ooocﬁcaan.o.oo‘t.at;oa-ooooaoao.q.o.ovoo..oo.ooaccooAPPIJICAi\]'I‘(S)O

Dr (Mrs) M. Pathék, Mr D. Baruah and

Mr J. D g . ’
.:.;:broolnocaosﬁoootuotoo.oocooc.votae.'oloboaooo.an...OGOOADVOCA‘I‘E FORTI_IE
- » APPLICANT(S) .

~VERSUS=-

The Union of India and others RESPONDENT(S)

€ 00 5 68 696060069 000060000060800esLss0eRo0ss02000000dPlasssnocs?®

Mr B.K.Sharma, Railway Counsel and _
? 5:.$aer6.AdVQQane..................‘.....o.....ADVOCAlI:. FOR TI"IE
RESPONDENT(S) «

TﬁE HON'BLE MR. MR JUSTICE D.N. CHOWDHURY, VICE-CHAIRMAN

i

THE HON'BLE

I:
14 Whether Reporters of local papers may be allowed to see the
judgment ?

24 To be referred to the Reporter or not?

3. Whether their Lordships wish to see the fair copy of the
Judgment ?

4, Whether the judgment is to be circulated to the other Benches ?
' \

Judgment delivered by Hon'ble ¥Xemlwarx Vice-Chairman’
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Ofiginal Application No.402 of 2002
Date of decision: This the 29th day of August 2003

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

Shri Bhubaneswar Kalita

Resident of village- Lechakona, .

P.0.- Kendukona, District- Kamrup, Assam,

Presently working as Gateman _

N.F. Railway. «.....Applicant
By Advocates Dr (Mrs) M. Pathak,

Mr D. Baruah and Mr J. Das.

- versus -

1. The Union of India, represented by
The Secretary,
Government of India,
Ministry of Railways,
New Delhi.
2. The General Manager,
N.F. Railway,
Maligaon, Guwahati.
3. The Divisional Railway Manager (P)
Lumding, Assam. ‘

4. The Chief Engineer,
N.F. Railway.,
Maligaon, Guwahati.
5. The Asstt. Engineer,
N.F. Railway;,
Guwahati.
6. The Chief Permanent Way Inspector
N.F. Railway, Guwahati. . .+...Respondents
By Advocates Mr B.K. Sharma, Railway Counsel
and Mr S. Sarma.

O R D E R (ORAL)

CHOWDHURY. J. (V.C.)

The applicant was initially appointed as temporary
Gangman by ‘order dated 29.7.1982. The applicant was

subsequently posted as Gateman at 'C' Class manned level

\v/’\~/AV6fossing. An accident took place on 6.10.1985 resulting
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in the death of some persons. The authority at that time
primarily held the applicant responsible and accordingly
dismissed him from service. The dismissal was finally set
aside by this Bench by order dated 27.3.1987 in G.C.
No.218 of 1986. Finally, the applicant was reinstated in
service on 12.6.1987. According to Dr (Mrs) M. Pathak,
learned counsel for the applicant, the applicant after
reinstatement was working as Gangman under the
respondents and he was allowed to join service on
12.6.1987. The grievance of the applicant was that though
the applicant was reinstated the respondent authority
failed to regqularise the period of his suspension on
reinstatement and similarly faltered in the fixation of
his pay in reference to the Fourth and Fifth Central Pay
Commission Report. Hence this application assailing the
inaction of the respondents in not regularising the
period of suspension and revising the pay of the
applicant as per the recommendations of the Pay
Commission as well as the increments that accrued to the

applicant for the period from 6.10.1985 to 11.6.1987.

2. The respondents in the written statement in clear
terms stated that the issue: raised in this application
was duly examined and accordiﬁgly an order bearing
No.E/132/3-LM(E) dated 23.12.2002 was passed by the
Divisional Railway Manager (P), Lumding regularising the
period of suspension from 6.10.1985 to 28.10.1985 and
dismissal period with effect from 29.10.1985 to 11.6.1987
as on duty. The necessary fixation ,of pay in accordance
with the Fourth and Fifth Pay Commission Report was done
by the Divisional Railway Manager (P), Lumding vide order

dated 30.4.2003 with copy to all concerned including the

applicant.......

i
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applicant. The learned counsel for the applicant stated
that none of the communications mentioned above reached

the applicant.

3. There is no dispute as to the admissibility of the
claim of the applicant. The respondent authority in the
written statement itself admitted the admissibility of
the claim and also asserted that necessary instructions
were issued for regularisation of service of the
applicant. From the materials it also appears that by
communication dated 23.12.2002 ‘the Divisional..lRailway"
Manager (P), Lumding informed the ADEN, Guwahati that the
authority decided that the period of suspension from
6.10.1985 to 28.10.1985 and the period of dismissal from
29.10.1985 to 11.6.1987 was to be regularised as on duty
as per extant rule and his pay wa to be fixed in RP/86
and RP/97. The authority concerned was accordingly
directed to take necessary action to regularise the above
period under intimation to the office. Subsquently, by
office order No.E/132/3-LM(E) dated 30.4.2003 the
concerned authority passed the following order:

"Shri Bhubaneswar Kalita, Sr. Trackman in
scale Rs.200-250/- appointed wef. 4-12-79 who was
subsequently dismissed from service wef. 29/10/85
vide DRM/LMG's L/No.E/PLG/Cor/ LM/Pt-I Dt.24-10-85
in connection with accident of Cachar Express and

the period from 6-10-85 to 28-10-85 has been
regularised as suspension.

Therefore, in pursuance of CAT/GHY and DRM(P)/
LMG's L/NO.E/D&A/Cor/Pt.III dtd.10/6/87 he has
been reinstated in the service and resumed duty
wef. 12/6/87 in scale Rs.775-1025/-.

' The period of dismissal from service wef.
29/10/85 to 11/6/87 and the suspension wef.
6/10/85 to 28/10/85 has been regularised as duty

&y//_—z/» vide DRM(P)/LMG's L/No.E/132/3-LM(E) dtd.23-12-

2002. Consequent on Hon'ble CAT/GHY's order dtd.
27-3-87 on GCNo.2/8/86 and GM(P)/Maligaon's letter
No.E/468E/15 Pt.IV (E) Loose (i) dtd. 21-5-2001.
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"As such his pay in scale Rs.210-270/- is
fixed in terms of 4th and 5th CPC which is as.

under:-
Pay already fixed Pay now fixed
1-8-85 Rs.260- 1-8-85 Rs.260-
‘ {210-270) : (210-270)
19-6-87 Rs.775- 1-1-86 Rs.965-
' (775-1025/-) © (800-1150)
1-6-88 787~ 1-8-86  980-
1-6-89 799 1-8-87 995~
1-6-90 811 1-8-88 1010-
1-6-91 823- 1-8-89 1030-
1-6-92 835- 1-8-90 1050-
1-6-93 847- 1-8-91 1070-
1-6-94 859- 1-8-92 1090-
1-6-95 871- 1-8-93 1110-
1-1-96 2730- v 1-8-94 1130-
(2610-3540)
1-6-96 2790- 1-8-95 1150-
1-6-97 2850- 1-1-96 3580
(2650-4000)
1-6-98 2910- 1-8-96 3650-
1-6-99 2970~ 1-8-97 3720-
1-6-2000 3030- 1-8-98 3780~
19-3-2001 3105 | 1-8-99 . 3860-
_ (2650-4000) '
1-3-2002 3170 1-8-2000 3930-
1-8-2001 4000/- (Max.)"
4. From the above it is seen that the authority took
a conscious decision for regularisation - of his

suspension period. The authority ‘also decided that
the period of dismissal from service with effect from
29.10.1985 to 11.6.1987 and the period of suspensicn with
effect from 6.10.1985 to 28.10.1985 was to be regularised
as on duty. Accordingly the applicant's pay in the scale
of Rs.210-270/- was fixed in terms of Fourth and Fifth

Central Pay Commission Report as mentioned therein.

5. In view of the above it apparently clear that the
\’ authority decided to take necessary action for giving the
—Y

consequential benefits. The decision was taken as far

\

back as 30.4.2003. In the circumstances no order, as such



is necessary from the Tribunal. The respondents are \
directed to complete all the necessary exercises as early
as possible, preferably within three ménths from the date
of receipt of the order, :if not already accomplished and
disburse the monetary benefit those found admissible to

the applicant within the said period.

The application accordingly stands disposed of.

There shall, however, be no order as to costs.

\ v
( D. N. CHOWDHURY )
VICE-CHAIRMAN

nkm
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IN THE CENTRAL ADMINISTRATIVE TRIBU

GUWAHATI BENCH AT GUWAHATI

( AN APPLICATION UNDER SECTION 19 OF THE CENTRAL ADMINISTRATIVE
TRIBUNAL ACT,1985)

ORIGINAL APPLICATION NO. 40 L~ OF 2002

BETWEEN

Shri Bhubaneswar Kalita

Son of late Bhakti Ram Kalita
Permanent resident of village-
Lechakona,P.0. Kendukona
District-Kamrup(Assam) and
Presently working at Gateman in

Gate No. - at in N.F.Railways.

. .‘Appiézant‘
-AND-

* 1. The Union of India
represented by the Secretary, Govt. of India

Ministry of Ra.i!ways, Rail Bhawan, New Delhi-1,

2, The General Manager,N.F.Railway,

Maligaon, Guwabhati-11,

@C«?Q%‘JC"V’Z 7 <cf ™ 2
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-3, The Divisional Railway Manager(P)

Lumding, Dist. Nagaon (Assam)

"4, The Chief Engineer,N.F Railway

~ Maligaon, Guwahati-11.

‘5. The Asstt. Engineer, N.F.Railway,

Guwahati.

6. The Chief Permanent Way Inspector

N.F.Railway, Guwahati.

... Respondents.

1. DETAILS OF THE APPLICATION

1.1 PARTICULARS. OF THE ORDER AGAINST WHICH THE APPLICATION 1S
MADE ; |

(a)  This application is made-against the order of -wrong fixation of pay
aliegedly in-terms -of the letter No.E/2-1.601- dt: 11.6.87  issued by

« the Asstt. Engineer,Guwahati_and communicated vide letter -No.E
/2(1)-356 dt.12.6.87 issued by the Chief Permanent Way Inspector,
Guwahati aﬁd thereby giving rise to acontinuous cause of action

day diem,

(b) For series representations demanding proper -fixation of pay and

allowances and also the payment of arrears, annual increments and

carga <of 4
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4.2.

4.3

That the applicant joined in - service of the respondents: prior to

1.10.71. Considering the length of services of the applicant, the

respondents decided to .regularize the services of the applicant
along with other similarly situated persons with effect from 4.12.79.
The name of the applicant appeared at serial No.75 in the list given
therein. This was done vide their - Office 'Ofder No;E;'»1-/v1(Lm-Engg)‘
dt.15.12.80 issued by the Divisional Raiiway--ManaQer, Lumding. In
pursuance to the said order, the Asstt. Engineer,-N,FsRly., Guwahati
issued the appointment letter videNo.'E/S(Apptt.)-SéS dt‘_‘ 29.7.82
and the applicant was reqularly appointed as Gangman in the pay
scale of Rs.200-250/- per m-bn‘th with other allowances as per rules
from time to time wef. 4.12.79 where he v_-jéinéd in dgaty-

immediately.

‘A copies of the said order dt.15.12.80
and 29.7.82  are annexed as

| 'ANNEXURE-1and 2 respectively.

That there occurred a train accident on 6.10.85 at. Panikhaiti
Railway Level.crossing and the-applicant was dismissed from service
with immediate effect without without ho‘ldivng '.a‘ny, enquiry. or
aﬁor_din.é him any chance of hearing. This was done vide order
No.E/D&A/CON/LM Pt - .dt,24.10.85. By that order, however, the
respondent permitted to _;‘)refer“an_:,appeal to them. The applicant
preferred an appeal, which was also’ rejected bg;' the Appeilaﬁe
authority on 14.2.86, which was cémmunicatéd vide order
"No.‘CE/ss/TS/ZmUP/NNGE—F‘M Iv-dt;1“7;2.86 upheld the order of

dismissal.

£A>7 Q 4?),\“‘3 Y



other consequential benefits, and even after submission of all the
required documents to the respondents as .demanded vide their
letter No.E/132/3-LM(E) ‘dt.1,5.-,6.‘200-1 and the lawyer's notice
dt.1.3.2002 as the respondents are maintaining silence ever

thereafter.
2. JURISDICTION OF THE TRIBUNAL :

The applicant declares that the subject matter of the instant

application is within the jurisdiction of the Hon’ble Tribunal.

3. LIMITATION :

The applicant further declares that the subject matter of the instant
application is within the period of limitation as prescribed under
section 21 of the Central Administrative Tribunal Act,1985 and also

it being a continuing cause of Action.
4, FACTS OF THE CASE :
- The facts of the case, in brief are given below :
4.1 The the applicant is a citizen of India and a permanent resident of
village- Lechakona, P.0. Kendukona in the District of
Kamrup(Assam) and as such he is entitled to all the right, privileges

and the protection as guaranteed by the Constitution of India and

the law framed there-under.

EN f(ggx CAM Y ol o~



“The copies - of ‘the said order dt
24.10.85 and 17.2.86 are annexed as
ANNEXURE-3-and 4 respectively.

44 That having no other alternative, the applicant approached to this

4.5

Hon’ble Tribunal through an application urider -section 19 -of the
CAT,Act,1985 and thereby challenged the legality and the validity of
‘the order of dismissal of the applicant from service without holding
any enquiry. The said application was registered as GC No.218/86.
After hearing both the .sides,-this"Hon’ble- Tribunal was pleased to

allow the application in favour of the applicant. The Hon’ble held the -

'order of dismissal as illegal and set aside the same and also held

~ the applicant to be in.continuous service of the respondents. The

said judgment and. order was passed on 27.3.87 and the same
attained its finality as the same was not challenged in any higher

court. No further departmental enquiry was also held.

The.copy of the said judgment and order
dt.27.3.87 is annexed. as ANNEXURE-5.

That after the judgment and -order of the Hon’ble Tribunal, the -

applicant was allowed to join .in service from 12.6.87. In the

-meantime, the respondents implemented the recommendations. of

the 4% Pay Commission. Accordingly, the applicant also become
eligible to get the beﬁeﬁts of the said pay commission
recommendation and also the pay fixation in according with the
recommendation and the rules framed thereof. But against all these

provisions and guidelines having the force of law and also the
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judgment and -order dt.27.3.87 passed in the GC No.218/86, the
respondents fixed the pay of the applicant at Rs.775/- i.e. the
minimum of the scale of pay Rs.775-1025/- P.M. This has beén_
-done by ignoring the number of years of ‘his-past services since
1979, the guidelines and formula g»i‘ven ‘by the 4" Pay Commission
and the judgment and the order passed by this Hon'ble Tribunal as
stated hereinabove. The respondent No. 6 vide his im,pugned letter
No.E/2(1)-356 dt.12;'6.v87 communicated the a“bov-é facts - to -the -

-applicant.

The copy of the said imbUgned letter
dt.12.6.87 is annexed as ANNEXURE-6.

4,6 That the applicant being a grade IV low paid uneducated employee,
approached the authorities time and again to demand proper
fixation of his pay and the payment of arrears thereof, buit the
respondents did not pay any heedfo his request. When nothing was
done by the respondents to regularize the period of
suspension/dismissal from -service in terms of the aforesaid
judgment .and. order of this Hon'ble Tribunal for the period. from’
6.10.85 to 27.3.87 and 28.3.87 to 11.6.87 onwards. with fixation of
pay, increments and payment of arrears so accrued and due, the
applicant submitted a representation on28.7.88 to_the competent
authority. . By the said representation the applicant demanded
regularization services of the applicant for the period from 6.10.85
to 11.6.87, payment of benefit and also for fixation of pay and
payment of arrear as per 4t Pay Commission recommendation. The

respondents did not take any step on the said representation

CA <y o g
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4.7,

although the same was duly.received by the respondent No.6. on
30.7.88. The applicant again submitted another representation on
10.11.89, which was also duly received by the respendent No,6. By
that representation also the applicant ¢laimed regularization of the
services of the applicant from-6.10.85 to 11 6.87, re\j/ision of pay as
per 4t pay Commission with effect from 1.10.86. The applicant went
on pursuing his genuine demand and continued to move from the

pillars to posts.

The copies of the representations dated
28.7.88 and 10.1 1.89 -are annexed as
ANNEXURE-7 and 8 respectively.

That the applicant went on pursuing his matter personally.and kept
constant contact with the .concerned officers. Ultimately, . the
respondents after long five (5) years took a half-hearted decision
and issued the order No.E/132/3-LM(E) dt. 24.9.92 and thereby
sanctioned increments for - the year 1;6.88,1.6.89,.1 .6.90,1.6.91
and 1.6.92 showing the basic pay at Rs.775/- at the minimum of the
scale of Rs.775-1025/- .p.er-,moh.th -as ‘Gateman. By that order again
the authority intentionally and deliberately did not consider the:
ﬂpverib..d of service of my client from 4.1 2.79 to 5.10.85 and 6.10.85
to 11.6.87 to regularize the service and also did not qgive. act-;;ai pay
revision benefit to him in violation of his fundamental as well as
other legal right and the established conditions of service. By the
said order dated 24.9.92, it has been clearly indicated that the
authority has considered the case of the applicant as re-
employment ignoring his past services. The basic of the applicant as

on 1.8.85 was Rs.260/- in the scale of pay of Rs.210-270/- clearly

2q @
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indicating that he was drawing a-higher basic pay at that relevant
time. Therefore, the -applicant’s basic pay can in no case be fixed-at
the minimum of the revised pay scale and also thé-,increments S0
-granted at a lower slab. Such action-of the respondents is illégai,
arbitrary and a violation of the 'judgment and order passed by this
Hon'ble Tribunal as stated above. -t is needless to=statezhere that
the respondents did not challenge the-order passed by the Hon’ble
Tribunal dt. 27.3.87 in GC-No.218/86 in any other higher court and
hence, the said order has attained its finality and binding the parties

thereto.

The copy -of the said impugned order
dated 24.9.92 is annexed as
- ANNEXURE-9.

That the épp!icant went on pursuing his legitimate claim with the
respondents and he took up follow up actions personally. The
applicant .again submitted another representation bn,.12.4.2001,

which was duly received by the respondent No.2 and 4. By the said

‘r.epres;entation the .applicant .agéin demanded payment of arrears

salaries and allowances for the .peridd~:6.'5-0.85 to 11.6.87, fixation

of pay as per 4" Pay Commission recommendation considering all

past services since 4.12.79, fixation of pay as per 5% Pay

Comniission recommendation with effect from 1.8.97 and also for

payment of arrears and other consequential benefits falling due.

.The respondents, however, this time responded to the demand of

the applicant and the respondent No.2 issued some direction to the

C%Qggmma o4 o
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respondent ‘No.3 vide etter No.GM(P)MLG's L/No.E/468E/5
PLIV(E)Loose | dt.21.5.2001. Accordingly, the -respondent No.3

vide his letter No.E/132/3-LM(E) dt.15.6.2001 directed the
applicant to-submit all documents to him as mentioned in the said

representation for finalization -of ‘his -case. On receipt of the said

letter from the -said respondent , the applicant immediately all the

relevant - documents on 3.7.2001, which was duly received by the

“respondent No.5 -on 11.7.2001. But after the recei;p"c“ of the said

documents as sought for , the respondents again -sat upon. the

matter thereby giving rise to continuing cause of action by lapse of

each and every year, month and day violating the accrued right -of

the applicant.

The copy of the representation
dt.12.4.2001with the registered postal
receipts and A.D. cards, the letter dt.
15.6.2001 and the letter dt.3.7.2001 of
‘the applicant -are -annexed as the
ANNEXURE-10(series ), 11 and 12

~respectively.

That having no other alternative, with a clear intention to initiate

legal action against the respondents, the applicant served a legal

notice on the respondent-No.2,3 and 4 through his advocate on
1.3.2002. The said notice was-sent through registered A7D post and
the respondents | duly received the same. By the said notice it
brought to the notice of the said respondents that if the case of the

applicant is not - settled within 30(thirty) days from the date of

o
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receipt of the said notice, legal action would be initiated against the
respondents with any further reference in that -regard. By that

notice, the applicant also-demanded the following :

(a) To pay salaries and allowances with annual increments for

the period from 6.10.85to 11.6.87.

(b) To fix and revise pay as per 4% Pay Commission
recommendation w.ef. 1.10.86 by considering the past
services from 4.12.79 and also to give effect of pay revision
© for the period 6.10.85 to 11.6.87 and thereafter and pay all

such arrear becoming due.

{ ¢ ) To fix and revise pay and allowances in terms of the. 5t

| Pay Commission recommendation w.e.f. 1.8.97 and also to
-all consequent benefits as arrear, all. annual increments. and
- all other service benefit including seniority since 4.12.79 to

which the applicant is entitled to .

But in spite of all these efforts-and repeated action, the respondenis
remained unmoved and verbally informed the app-licént that some
relevant -official ‘documents. are missing from the files for which the
respondents ‘are handicapped -in taking any action for settlement of
the claims of the applicant. In view of the above facts and the
circumstances, the applicant has the reasons-to believe that unless
appropriate légal action in not taken, the respendents would not

take any action to settle his claims, and hence this application,

AE3 7D oY
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The -'/copy of the. saic;l - representation
dt.1.3 2002 along- with the registered
postal  receipts - dt.30.3.2002 are
annexed as ANNEXURE- 13(series). |

4,10 That the-action and the-inaction of the respondents:are' highly i"egal

, which has violated the fundamental rights of the applicants under
Article 14,16 ‘and 21 of -the -Constitution of India, principles of
natural justice, administrative fair-play apart from the violation of‘the ‘
judgment and order dt.27.3.87 of this Hon’ble Tribunal. Hence, it is
a fit case where this Hon’ble . would be pleased toﬂ interfere in this
matter. This Hon’.bie Tribunal made it abundantly clear that the
applicant be deemed to be in continuous service, hence there can
not be any break in service or he can be re»appo?ﬁted in service.
But apparently the respondents have treated the’rf service of the
applicant as fresh ..appqihtment with effect from 12.6.87, which is
highly illegal and against the decision of -this “Hon’ble - Tribunai
.Consequent to such wrong decision of the :respondents , the
applicant is made to suffer every ‘day and every -méhth when he is
being paid less salaries -and -allowances -and -at- th(%_ top-of it , the
applicant is ‘made to stagnate ‘in the same post and same g.rade‘
since 4.12.79 -uptill now without any promotion -in* his about 24
years old entire service fareer.. In view of the ;,ab.ove illegality
perpetrated against the ,aﬁpiicant, the »respéndent as a
consequential affect has not grant thé ’,b,e.nefi,tvof »,p‘romotion-under‘
the Accelerated Career "Progression Scheme -with financial up-‘

gradation.

& cavgs <f <o
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4,11 That the applicant demanded justice from the respondents , which

o @i

-

“has been denied to him.

G B i TR

4.12 ‘That this application has been made bonafide and for the ends of

justice.

5. GROUNDS FOR RELIEF WiTH LEGAL PROVISION :

5.1  For that the action and -the inaction of the respondents prima facie
highly illegal, arbitrary, malafide and such action is also violative of
principles of service jurisprudence thereby giving rise to continuing

cause of action.

5.2 For that the respondents acted llegal and. fixed/revised the pay

scale of the applicant without any basis or autherity of law, rules or

SmE o TLIL T DL L aae -

.o

‘the recommendations of the 4 and the 5% Pay Commissions.

e T

5.3 For that non-settlement of the claim of the applicant by the‘

B

respondents has violated -the fundamental right of the “applicant
- - guaranteed. under Article 14,16 and 21 of the Constitution of India

- and also the equal pay for equal work doctrine. .

5.4 - For- that ‘the action of the- respo\n’dents amounts to . violation of
! : ~principles -of -~ natural justice, - administrative fair-play and the

- principles of service jurisprudence.

1
| 5.5  For that the action of the respondents is contumacious and a clear

case of deliberate dis-obedience and violation of the judgment and

Sigzmeaa <
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13
order dated 27.3 87 passed by this Hon'ble Tribunal in the GC -
No.218/86.

For that the applicant has a right to promotion under the ACP
Scheme, which has also been denied to him as a cénsequentiaf

affect.

For that in any view of the matter the action of the respondents can
not sustain in law and hence it is fit case where the‘respondents be
directed to give all the service benefit in terms of the judgment and

order date 27.3.87 as stated above.

DETAILS OF REMEDIES EXHAUSTED :

That there is no other alternative and efficacious remedy available to
the applicant and the applicant declares that he has exhausted all
the other remedies available to him which has given him the

jurisdiction of this Hon’ble Tribunal.

MATTER NOT PREVIOUSLY FILED OR PENDING IN ANY OTHER
COURT: |

That the applicant further declares that he has not filed any
application, writ petition or suit in respect of the subject matter of
the instant application before any other court, Tribunal, authority
nor any such application , writ petition or suit is pending before any

of them.

RELIEF SOUGHT FOR :

' ~
| L 1oy
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Under the facts and circumstances of the case and more particularly

r in temy’ejjud@ment and order dated 27.3.87 passed in the GC
] /8’6/by this Hon'ble Tribunal, the applicant most respectfully

~{" pray that Your Lordships may be pleased to admit this application,

/ . call for the records of the case, issue notice to the respondents to
ard l show cause as to why relief as sought far by the applicant should
not be granted and after hearing the parties, perusing the records

including the causes shown, if any, Your Lordships would further be

pleased to grant or direct the respondents to grant the following

relief(s) :
P
1., T/lwa,t'the Hon’ble Tribunal may be pleased to set aside the impugned
//;;/ /Oﬁsce orders dtd.12.6.87 and 24 6.92 as in ANNEXURE 6 and 9
4” issued by th_ei r-e_s_;;;d;m No 6and 4 respectlvely

82 To pay salaries and allowances with annual increments for

)

period from 6.10.85 t0 11.6.87.

—— ’ —\‘_
To fix and revise pay as per 4" Pay Commission recommendation

>

8.3

with effect from 1.10.86 by considering the past services from

& 4.12.79 and also to give effect of pay revision for the period from
3 ‘?)b .10.85 to 11.6.87 and thereafter and pay all such arrear becomingi
\ ~ . i . ) — ] -
.- \Q
\\ ) 8.4 To fix and revise pay and allowance in terms of the 5" Pay

LCommission recommendation with effect from 1.8.97 and also to
pay all consequential benefit as arrears, ail annual increments and

all other service benefit including seniority since 4.12.79 onwards

AT 7 Agm wfei2V
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8.5.

8.6.

10.

1.

12.

15 (}5&
to which the applicant is entitled to and to give benefit of financial

up-gradation under the ACP Scheme.

To pass any other order or orders that Your Lordships may deem fit

and proper.

To pay cost of the case to the applicant.

INTERIM ORDER PRAYED FOR :

The applicant do not have any interim prayer at this stage of the
case. But the applicant craves the leave of the Hon’ble court to

allow him to make such prayer if so required or such occasion arises

in due course of time pending this litigation.

The application is filed through the Advocate,

PARTICULARS OF THE IPO :

IPO No. :(( 79 0233

Date of issue P oQ. |~ 278

Issued from : QP 5. Guraheh’
Payable at N PRYY VY

LIST OF ENCLOSURES

As stated above in the application.
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VERIFICATION

[, Shri Bhubaneswér Kalita, son of late Bhakti Ram Kalita, aged
about years, resident of viilagé~ Lechakona, P.O. Kendukona, District-
Kamrup (Assam), do Ihereby solemnly affirm and state that the statements -
made in the application in para L %o 41,4 10tonad \2are  true to  my
knowledge and belief , those made inpara 2% 4-Q &~d 4 9 _ being
matter of records, are true to my information derived therefrom and the
rest are my humble submission and legal advice. | have nat suppressed

- any material fact.

And | sign this verification on this 972 th day of December,2002

at Guwahati.

@I&@ A 2483 <>wa

Deponent.
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Yeu are hereby appointed as a tempnrary Ganitdl at R
.. " P.M. in scale R 00 - 5T with other allowance< as 1aid
- "down in rules from time te kime w.e.f. L 1279 after being

found fit in category Z*‘ "subject tot-

l. Immediate discharges witheut any notices of termlnatlon of
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: 1jfac11itie .Please report to PWI/v L for duty atence.

‘W
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1 8 vears
ods as

: D ) . ' ‘ o ‘A<<1<tant Eualnoer
‘\4 \‘\’{’\'M\‘ "" o ' ‘ '-‘ . . ' N. FoRl"o, ‘G‘ﬂl'lhatio .

~$QC0p" to DRM( 2/ LMG for 1nfnrm1t10n pleaso. o
Copy. to PiI/ VA “for infermation pledsae *
Copy of -attestation: certificate -
(Mnnexure-II) in duplicate is _

| returned fer record. : RN | A

- v,

DA~ One in dupllcate. '
: N : Aeclqtﬂnt Bngineer,
. ged ¢ v - ' N.F.Railway, C1UU4tlc
certine
: > M‘&
Advo@‘(



. <L ‘ '.)‘h "J : U N
L, L I PRI -
. "' e ’ - 4 “ )
3 _ .

| ! - !' .. ¢ "' “1‘- >\

1y i ’ = ) g, o K '.p.::‘ .';-'. ‘ . I . '.-‘ -
.'. . '\ ":," . Lo ] » _“ .n"" \ ﬁ;ﬁ:*»"’ .
e A AREEIE - 2
iﬁ, . ' y . o  ”i. . .
WL . .“Ne Fo Roilway ST )
.. No. E/DSA ACON/LY Pt.1 A Office of the . i '1° "

VoS i LTI NN {..Divisional Rly , Mageger,’ ‘i ... i

~ SO0 oL | Dated, ap ~1on1ggs iR
' ) LN LY 1Y -

€

Y
TR Y
L)

b
P
Lo
! .
A
N .
e .
*r
' '
H
k.
[
'
ol
LIRS

i

» . , misconduct-and it .%‘
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L R A ) RS ”._‘..;"5“":".. , C
r".‘ _ﬂo On account Qf-his,primaxy responeibility forthia.-*";-’ )
tee . 8écoident, Sxi Bhubaneswar Kalita has been arrested by.they . - o
A " Police and he 1s in their custody, while the.Case ig uneg /i ° v

r“‘v!CACIasafmanned,lqvcl c

| igection on 6th October/85' He was on Guty from 6,00 hys 4" " -

~traffic whenever trains aze to pasa ovepn th

.~ .sharp 1qok out for appzoaqh}ng traing while.on‘ﬁutyt-w%.
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.- Considereble delay to holdl"the. disciplinary
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- action to be taken egainst him,
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guilty ' .
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i !;8exrious accicents, o L . ‘ .
V5, §} Thexefore, under powegs conferred on me: vide Bection 'y . 1o
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Phone No.03401
Rajgarh Road,
Bhangagarh, Guuahatl-s

Despatch No. ,73 g Dated Guuahati, '2-9'(’1 /87

Original Application No.

) | Transfer Application No. G.C. /8 / gyé;
. -' ‘ ’
ﬁ/»{,{_é@/)’\mrﬂ K . ‘A‘ s e Appllcan’(
: Versus
Respondent(s)

f/()w @//,me«wu— ;(pl/q/a
5/ S’/w& G/\Mﬁ R Kallede
’\/’//‘1702 /olc‘_/”kawc

}zé)'ﬁrzo\cilc.‘QOvéé cha7éL4<J£ igz'<jbvnmAA7D [}?rwGVMa)'

Sir,

- 1 am directed to forward herewith a copy of Judgment/
Qedér dated __27. §%~§;Z;“ passed by the Bench of this Tribunal
comprising of Hon'ble Justice Sshri D.Pathak, vice-Chairman,
Hon'ble Shri S.P.Hazarika, Member Administrative in the above
moted case for information and necessary action, irff any.

Please acknowledge receipt.
Yours falthfully,

Enclo : As above,

DEPUTY, REGIST (J&Q
vz/ }-
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N THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUVWAHATT BENCH .

G.C.NO. 218 OF 1986

Bhubeaneswar Kalita, L - - Petitioner,
vrIs,
Union of India &nd others. - - Respondents,
FRESENT 3

The Hon'ble Shri D, Fathak, Vice-Chairman.
The Hon'tle Shri S.P. Hazarika, Member.

_ For the petitioner : Shri B, Kalita & Shri B.C,Fathak,

Advocates.
For the respondents - : Shri B,K, Sharma, Advocate.

Date of Judgment & Order : The 277/ day of Jamuazy 1087,

JUDGENT & ORDER :

The petitioner, Shri Bhubeneswar Kalita, vho v'as
serving as Gateman under the N.F, Railway at Lumding, has
challenged the order dated 24.10,1985 passed by the Divisional
Ra%lway Manager, North East Frontier Railwsy, Lumnding, dis=-
missing the petitioner from éervice, as vell 3s the appellate
order dated 17.2,1986, passed by the Chief Engineer, North
East Froﬁtier Railway, Maligaon, dismissing the appeal of the

petitioner,

-2, The brief narration of the facts lezding to the

present petition is that on 6.,10.85, the petitioner was
attendiﬁg his duties in the gate from 6 a.m. (for tvelve
hours continuously)} end during his duty hours quite a3 number
of trains had passed through the line properly from both
sides and the petitidner was performing his duties by closing
the gate in time after getting signal/information Ind at the
material time elso, that is, at about 3-30 p.m. on that day,
the petitioner was asttending his duty with vigilant and
vretching the"phone and the Railway line. Surprisingly enough,

at the material time the petitioner did not reccive any

“telephone,.,

g
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" telephone ring nor . : had received any sound in the PRailway

" But the driver of the Bus did not respond to the alarm of the

line or other signa' undicating the arrival of the train.

Immediately, after ..eing a +trein coming towards the gate,
the petitioner had rushed for closing the gate, but at the
said moment, he had seen a City Bus just reaching the gate

and he had tried his best to stop the Bus by raising alarm.

petitioner aﬁd had proceeded towards the Pezilway line and as a
result thereof the Bus had fallen in front of the running train
and vas damaged caqsing death and injuries to some of the
occupénts of the Bus. That about 3 days after the day of
accident the petitioner was taken to the custody by the Police
on surreﬁder and’ about 7 days thereafter he had beén released
on bail by the learned Chief Judicial Magistrete, Gzuhati, and
thereafter, next day, the petitioner had gone to the Office of
the Permanent Way Inspector, Gauhati, to feport to his duty;
but he was not allowed to join. On 25,10,85 the petitioner was
served with the order passed by the respondent No,2,comunicated

under his signature as per letter No,E/D2A/CON/LILFt.I dated

24,10.1985 dismissing the petitioner from service with immediate,

effect in purported exercise of powers under Rule 14(ii) of

the Discipline and Appeal Ru}es, 1968 (hereinafter referred to
as "the Rules"), The ;e titioner has fgfther stated tﬁat n6
enquiry was held before passing the said order of dismissal nor
any charge-sheet or show cause notice was -given fo meet wizh
any allegation. Against the aforesaid order the petitioner
preferred an appeal before the respondent No,2 and by an order
passed by him and communicated as per letter No;CE/SS/lS/ZOL.
UP/IMNGE-Pt. I dated 17.2,1986, the respondent No,2 dismissed

the said appeal. It is contended by the petitioner that the
impugned order of dismissal has been passed in violaiion of

the provision of the Pules as well as the provisions of Article

311(2) of the Constitution of India inasmuch as there did not

arise,...
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arise such ‘uation for

invoking.the povier to dispOnsihg
with the et iry as envasaged under rule 14(ii) of the
Railway Servants Discipline and Appeal PFules, 1968 (for short
'"Rules"); It is submitted that the impugned order was passed
arbitrarily and in violation of principleS'of natural justice.
It is also submitted that respondent No.2 had atso- Gisposed
of the zppeal without taking into con51dera+1on the p01nts.
agitated by the petitioner in his appeal.

3.

The written statement has been filed on‘behalf of the

respondents, It is stated'that the duty of the petitioner

was to be alert, vigilant and watchful for aporoaching train and

ibe prepared to clear the road traffic and close the gate before

% : 'I{he train approaches and be brepared to protect the level
\ ‘*- - .

icrossing with detonator in case he is unsble to clear the road
;traffic and clsse the gate in time. The petitioner had not

‘been vigilant, alert and failed to close the oate for road

traffic in time. The Gatemin was aviare that 201 Up Cachar Express -
¥as to arrive closely following 7 Up but still he did not remain
in the duty Sunk The Station Master, Panikhaiti made phoné

call to the petitioner to inform about the aprroaching Cachax

Eypress but hevas not available in his duty bunk and the Station

. lhster could not contact him over phone, It was kno*n to the

petitioner that the time was due for Cachar Express and yet he

left his duty bunk and remained ih his residence. He 2lso
did not make any initiative to ascertain the position of the

train from the Station Master, Fanikhaiti, which fact clearly

T T

proved his negligence to duty. Further, the petitioner did not

come out of his residence'to his duty bunk, which is nearer

I8 . i to the level crossing to keep a shérp look -out an@ to take

é ) %6 tiﬁely‘actidn either to close the gate or to protect the track.
‘ ’ it is stated that according to his own deposition, he was

I engrossing in conversation with a Folice constsble and his ov'n

?amily members at his residence., It was only after he heerd

: o ' the,....
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the sound of the C... ar Express, he rushed out to find that

a8 road bus was aleg+ ~oming from north end to cross the track

and there was no tir to make any kffort to stop the‘vehicle.

The applicant's efforts to stop the vehicle at that moment proved

futile, In l.aragraph 5 of the written statemenf, it has been
stated that it is evident. from his|owh statement that the
applicant awaited till the last moment when there vas no time to

stop elthnr the bus or the traln. The rles of the apnlicant that

the drlver of the bus did not respond to his alarm is merely

an eye wash and a poor excuse to cover up the negligence and

\ " : also the fact that he was ﬁot vigilant and alert. It is admitted
\ ‘ : . that the terrain in the vicinity of the L'xing is in plain

k i country on the north side while 1t is hlgh pleateau on the

t ; south side consequently the approach road from north to south

i has quite steep grades and the vistility was obstructed, but it
: is denied that nothing could be seen if it was approaching

tovards the level crossing from Chandrapur side. These aspects

° )
i do not cover the negligence on the part of the Gateman in - |
. performing his.duty. It is stated that he should have been much

more alert as he was in the know of the problems of the Gags

J T

being associated with the same Gate for more than 2 years prior i
to the accident, The petitioner waé grossly negligent towards

his duties. Thus, the petitioner was directly responsible far the

accldent In paragraph 6 of the wrlttcn statement,.it has been

stated that the enquiry to ascertaln the cause of the accident
was conducted by the Commissioner of Railway Safety, North Eastern

Circle, Gorskhpur, in accordance with the Rule 4 of the "Statutory

Investigation into Raiiway Accident Ruies 1973" issued by the o i
ﬁ§ ’hnlstry of Tourlsm and Civil Aviation under the1r Notification

No.RS-l3 1(8)/71 dated 19,4.73, where the ev1dence of the

applicant was recorded along with @he others., The Comﬁissioner

. . i .
of Railway Safety held the applicant primarily responsible for

i - ' ! the,,,....
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the accic - ¢ for violation of GR 16,03(2) SR 16,3/4(i) and
para 1604(' | of the Indisn Railway and Vlorks tanual (1967
Edition) vitract of which are detailed below :

" G.R.16.03(2) : Gateman, where provided, shall,
at all level crossings be prepared
) vhenever such level crossings be
open to road traffic, to show a stop
hand signal to any approaching train,

SR 16,0374(i) : At all level crossing, during such
times as the gates or chains are open
for road traffic to pass, the Gateman
shall keep a sharp look out for trains
and be prepared to close and lock the
gates or chains against road treffic
to permit safe passage of trains,

Para : 1604(b) of Indian Railwavs Wavy and Yorks “snual,

'Level crossing provided with gates and not
protected by 'signals - The gates must normally

be kept closed and securely fastoned against
road traffic and may. only-be opened for the
passage of road traffic when it is necessary

‘and safe.to do so. Gateman, where provided, shall
at all level crossings other than those controlled
by gates designed to close across thc line, be
prepared whenever such level crossing be open to
road traffic, to show a danger signal to any
aprroaching train,' " .

4, The Divisional Railwéy Manager, Lumding, fouﬁd the applicant
éuilty of gross negligence éf his duties and dismissed him from
service under power conferred on him by Rule 14(ii) of the :
Rules. In the impugned order, the Divisional Railway Manager
recorded the reasons in writing fér not holding the disciplinary
enquiry. Divisional Railvay Manager's letter which is the

impugned order is enclosed and marked as Anneiure."A" to the

petition, Further, the applicant was given an opportunity By the

~Divisional Reilway ‘Bnager to prefer an appeal against the

runishmznt order. The appeal preferred by the applicant 'was
disposed of by the appellate authority upholding the dismissal

order of the Divisional RailWay Manager.

'S. ' In paragraph.9 of the written statement, it hes been

stated that it is in the public interest not to delay the matter

but to impose exemonlarv and imuediate action on the staff who

vias guilty of gross negligence of his duties 2nd caused such

serious,,...
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serious accidents. Therefore, the competent - -“hority under

Rule 14(ii) diSmissed the appl%cant on the t ' is of the
é ' . inquiry report conducted by th% Commissioner of Railﬁay
Safety, North Eastern Circle, Gorakhpur, according to rule 4

of the "Statutory Investigatié% inié Railway Accident Rules,

b ‘ _% " 1973", wherein the applicant 4 '
' ‘ for the accident. In paragraph 10 it is stated that there ' ;

as- held primarily responsible

-is no violation of relevant Rﬁilway Rules and Article 311(2) :

of the Con§titution of India.! It is stated that circumstances

of the case required to dispense with the enquiry as envisaged
under Rule 14(ii) of the Rules. In paragraph 13, it is stated
! - - that circumstances of the case left no room for holding any

‘ ) enquiry under the Rai;way Servants (D&A) Rules, 1958,and

; i i warranted immediate action to create an atmosphérg of trust

- and faith on the general public. This is a very serious

incident resulting in death Jf twenty innocent livgs only
because of negligence of the;petitioner. After the statutory
ii ] ' - enquiry conducted by the Com$issioner of Railway Safety nothing -
| nev: could have come out of a|Departmental- Enquiry. Further the
i " petitioner was under judicial custody and it was not known ' : L
. as to how long he would rémain under the custpdy. "Tﬂe need A4
to punish the guilty expeditgqusly to instill confidence in the 1

, mind of the travelling public compelled with the detention -
i of the petitioner did creaté conditions where an enguiry was
i not possible,"
A i 5, The petitioner has beén dismissed from service by

i invoking the provision of Rule 14(ii) of the Rules. Rule
14,as a whole, reads as undér :

b C . "Notwithstanding anything contained in. Rules
9 to 13 @

i ?é’ (1) where any' penalty is imposed on &
i Railway servant on the ground of conduct which
|

has led to his conviction on a criminal charge;

(31 )where the disciplinary authority is satisfied,
for reasons to be recorded by it in writing, that
i ) < it is not reasonably practicable to hold an inquiry
! C}SQH in the manner providez in these rules; or

CCS& | A _ o (1ii)eveens
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(iii) where the President is satisfied that
in the interest of the security of the State,
it is not expedlent to hold an inguiry in the
manner provided in these rules;

The disciplinary authority may conswder
the circumstances of thetase and meke such
orders thereon as itlleems fit;

Provided that the Commission shall be
consulted where such consultation is necessary,
before any orders are_ made in any case under
this rule

Rule 14 is almost identical with the second proviso to clause
(2) of Article 311 of the Constitution of India. The second
nroviso to clause (2) of Article 31l reads as under :

n(2) No such person as aforesaid shall be

dismissed or removed or reduced in rank except
after an inquiry in which he has been informed

of the charges -against him and given a reasonable
opportunity of belng heard in respect of thoso
charges.

Provided furthar that this clause shall not
apply - o e e
: (a) where a person is dismissed or removed
or reduced in rank on the ground of conduct which has

led to his conviction on a cririnal charge; or

(b) where the authority empowweréd to dismiss
or remove a3 person or to reduce him in rank is
satisfied that for some reason,to be recorded by
that authority in writing, it is not rnasonably
practicable to hold -such inquiry; or

(c) vhere the President or the Governor,
as the case may be, is satisfied thet in the
interest of the securlty of the State it is not
expedient to hold such inquiry.

; Rule 14(11) is almost in pori materia with (b) of the second

' proviso to clause (2) of Article 311, Rule 14(ii) provides that
the discipliﬁary proceedings may be disaenséd with for taking

:action against the Government servant by way of d;smiss§l,
*removal and reduction in rank, when {he disciplinary authority
is satisfied that such action is necessary tobe taken. The
discipliﬁary authority must record reasons in writing that it

is not reasonably practicable to hold an inquiry in the manner

In Article 311 there is clause (3) which gives
;finality to the decision taken by the authority that it is
“not rcasonably practicable to hold enquiry. This clause (3)

"(3)0'40’!‘
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"(3) If, in respect of ef any such person as.
. aforesaid, a question arises whether it is
- " reasonably practicsble to hold such inguiry
' as is referred to in clpuse {2), the decision
thereon of the authority empoviered to dismiss
or remove- such person o& to reduce him in rank

shall be final,"

However, there is no such provision in Rule. 14 of the Rules,
7. It is the settled positionrof law that Article 311 of the

Constifution, confers certain safeguard upon persons employed

in civil capacities to the Union or the State, Th= safegdard
~is that such person cannot be dismissed or remove< by an
authority subtordinate to that by|which he is appointed., The
second Safeguard is that he cannot be dismissed, removed or
reduced in rank except after an [inguiry in which he has been

informed of the charges against him and given an opportunity of

being heard in resvect of the cHarges. The second safeguardv

is not, however, availzble to him when he is dismissed, removed

N or reduced in rank in any of the three clauses mentioned in the

said proviso to Article 311(2).| Similarly, the Railuasy servant

cannot be dismissec, removed or|reduced in rank without holding

an inquiry save and except Ey invokihg the provisions of Rule
{ , ' 14(i}, (ii) and (iii) of the Rulles, As in the case of clause(b)
of the second broviso to Articlle 31:(2) so also Pule 14(ii) ’ 5

requires that the disciplinary |authority is to be satisfied that

it is reasonably not practicable to hold zn inguiry in the case
; . ' _and without holding an .inquiry |the Railway servant may be
L g » 'dismissed, removed or reduced in rank. But, such satisfaction
P of the authority is to be recobded in writing that it is not

reasonably practicable to hold an inquiry in the manner provided

fb in the ﬁulés.

8, The order passed on 24,10,1985 by the Divisional Railway

Manager, N,E.F, Railway, Lumding, reads :

" N.F. Railway : ) ;
! No, E/D8A/CON/LM Pt, I Office of the Divisional i :
) ~ Rly, “2necer, Lumding. ' :
Ry . Dated, 24,1C,1985,
; o’ | ' |
% .
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1. Shri Bhubaneswer Kalit: was working as Gateman of 'C!
Class-manned level crossirn No0,20 at K,22/5-6 -between -
Narangi and Panikhati statiurs on GHY - L!G section on 5th
October/85. He was on duty [iom 6,00 hrs.. in the morning to
18,00 hrsy. in the evenin;. His duties were to keep gate )
ledves closed and locked aguinst road-traffic whenever trsins
are to pass over the level crossing, For this purpose he had.to
be lvigilant, a2lert and keep 2 sharp look out for approaching .
trains while on duty. - :

-2, i0n 6th October/85 at about 15,45 hours when train No.201
Up [Cachar Express was pasiing over the level crossing it
collided with Bus No.ASK-722 resulting in the death of 25 persons
and injuries to another 31, The accident took place because
Shri Bhubaneswar Kalita had not been vigilant and alert and had

. failed to close the gate to road traffic. ‘
-3, |After carefully considering all facts of the case including

the admission made by Sri B. Kalita himself in the course of
“inquiry into the aforesaid accicdent, I have com to the con-
cliision that Shri Bhubaneswar Kalita is guilty of serious

dereliction to duties and 'gross miscond:ct and is, therefore,

‘not a person fit to be retained in service.

4,  On-account of his primary responsibility for this accident, .
Shri Bhubaneswar Kalita has been arrested by the Police and he

is iin their custody, while the case is under investigation., It

is not reasonably practicablefxcept with considerable delay: '

to fhold the disciplinary inquiry to give Sri Kalita an opportunity
to defend him to show cause against action to be taken against
him, On thebther hand, it is in the public interest not to delay
the matter but to impose exemplary and immediate nunishment

-on the staff who are guilty of gross negligence of their duties
and cause such serious accidents, .

4

‘

5. ' Therefore, under powers conferred on me vide section
*14(ii) of Discipline and Appeal Rules, 1968, I dismiss Sri
Bhubaneswar Kalita, Gateman under PWI/GHY from service with
immediate effect. Shri Bhubaneswar Kalita can appeal against
this punishment order to the Chief Engineer, N.F. Fly.,Maligaon,
within 45 days. . ' . : .
C$ To . Divisional ‘Rly.Manager, T

k : N, F,Railway,Lumding. n S

Shri Bhubaneswar Kalita,
., Designation - Gateman
"' Department. - Civil Engg.

Parégraphvs of the ‘order shows that by im)dkiag Rule 14(ii) of ."‘thg

Rule#{ the petitioﬁer haé begnldiémissed.frdm service with immediéte

effect. Fn paragraph 4 of the order gave'thevreasons for not holding -~
"~ the inquiéyvto thefollowing effect : ' '

"It is not reasonably practicable except with considerable
delay to hold the disciplinery inquiry to give Shri Kalita

an opportunity to defend him to show cause against action to
be taken against him. On thebther hand, it is in the public
intérest not to delay the matter but to impose exemple and
.immédiate punishment on the staff who are guilty of gross
negligence of thelr duties and cause such serious; accidents.™

.

9. Now, it isﬁour consideration whether the reasons. set forth abové

fulfils the requirement of law for not holding the inguiry before .
L ‘ o

passing the order of dismissal. Thus, thereasonéo be recorded in

writing,... ,
1 .
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writing - dispense with hol%ing of the enquiry is tobe
tested i: “he touchstone of %he provision of law,

lo. The counsel for both the parties have drawn our
attention to a recent.landnmark decision of the Constitution
Eench of tbe Supreme.Cburt in,UnioH of India vrs. Tulsitam.
Fatél and others, (1985) SCG 398, where the question that
came up for éonsideration was the ﬁature; scbpe and ambit
of pover of the disciplinary, authority to dlsmlss, renove,
reducc in rank or comrulsorily retire a Govrrnment servant

dlsﬂen51ng vith the d1$c1p11nary proceeding under second

prov1so to Article 311(2) of the Constitution or other such

-similar service rules, In tTe aforesaid case, the Supreme

Court had an occa51on to de2l with a batch of cases where

|

bhe Goévernment servants were dismissed, removed or compulsorwé

" retired from serv1c° 1nvok1no the seéond proviso to clause

(2) of Article 311 of the Constltutlon, Railway Servants

|

(Discipline and Appeal) Rules, ,1968, Central Civil Services i

(Classification, Control anh Appeal) Rules, 1965 and the
Central Industrial Security| Force Rules, 1969, without holding

any inquiry. THe‘Supreme Court has stated that the service. '

' Rules may reproduce the prov151ons of the second prov1so
'authorls1ng the disciplinary authority to dlspense with the

 inquiry contemplated by Article 311(2) in the three cases

mentioned in the” second pr?viso thereto or any one or more of
them. Such & rule, howevef, cannot be valid and constitutional
without'referenée to the second proviso and cannot be read

apart from it. Thus, while|the source of authority of a

‘partlcular offlcnr to act as a disciplinary authorlty and

to dlspense.nlth the inquiry is derived from the service rules,

the source of his power to|dispense with the inquiry is

_défived from the second proviso to Article 311(2) and not

from any service rules, There is a vell established .distinction

between......

/




¢
!
{
1
|
i
|
|
i
1
!
|
i
i
!
i

i

|

23

S
-

~: 11 = -

between to ex;rcisela gowef and the sourcé of suclt - wer,
Neither Rule 14 of the Railways Servents Rules nor  similar
’rule in other service rules can be looked at apart ° om the
second proviso to Articlé 311(2), It has been further stated
by their Lordships that the executive instructions issued

"y the Government of’India containing the oninion of fhe
Government of India on the scope and effect of the sgcond
proviso to.Article 311(2) cannot be binding upon the Court

with respect to the interpretation it should place ubon that

Iproviso. To ihe extent that they may liberalize the exclusionary

ieffect of the second proviso they can only be taken as -
L , .

c¢irectory. Executivm instructions stand on 2 lower fodting
then a statutory rule for they do not have the force of a

Etafutory rule. If an Act or a rule cannot alter or liberalize

. the eiclusionary effect of the second proviso, executive

énstructiOns can do so even much less, Dealing with sub- _
élause (b) of the second proviso to Article 311(2) and clause : “
.(35 of Article 311, the Supreme Court haS'obsefved as follows :

. "'here a government servant to whém clause (b)
? of second proviso or an aznalogous provision ofthe
! service rule has been applied and he approaches '
' either the High Court under Article 226 or Supreme !
Court under Article 32, the Court will interfere on )
grounds well established in law for the exercise of
power of judicial review in matters where administrative
g discretion is exercised, It will consider whether
clause (b) or an analogous provision in the service rules
v3s properly apnlied or not, The finality given by
Article 311(3) to the disciplinary authorify's decision
that it was not reasonably practicable to hold the »
inquiry is not hinding upon_the Zourt, The Court will
also examine the charge of malafides, if any, made in
the ‘writ petition, In examining the relavancy of the
reasons, the Court will consider the situation which
according to the disciplinary authority made it come
to the conclusion that it was not regsonably ‘practicable
v to hold the inquiry. If the Court finds that the reasons
‘ are irrelevant, then the recording of . its satisfaction
by the disciplinary authority would be an abtise of power
conferred upon it by clause (b) and would take case out
of the purview of that clause and the impugned order
of penalty would stand invalidated. In considering the
relevancy of the reasons given by the disciplinary
authority the Court will not, however, ‘sit in judgment
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over them like a Court| of first i oeal, In
order to decide whether the reas.n: are germane

to clause (b), the Court must pui’ : .elf in the
place of the disciplingry authori‘- and consider
what in. the then prevailing situz:->n a reasonable
man acting in a reasonfable way would have done.

The matter will have to be judged in the light of

the then prevailing sﬂtuation and not as if the
disciplinery authority was deciding the question
whether the inquiry should be dispensed with or not
in the cool'ang detacHed. atmosphere of a Courtroom,
removed in timé from the situation in guestion, Where
two views are possiblé, the Court will decline +to
interfere. "

(empgasis added by us)
It is seen that the Supfemé Court has laid down that the
‘Teasons recorded by the'authority that it will not be feasonably}

practicable to hold the inquiry|must be germane to come such

decision, What is required by law is that it is not reassonably

practicable to hold the inquiry|. The emphasis as given in the

exclusionary provision is that the inguiry cannot be reasonably
held in the facts and circumstaLces of the case.‘Dcaling.with
the bdndition precedent for the application of clause (b) of .
Article 311(2), their Lordships has stated "The condition
précedent for the application of clause (5) is the satisfaction

of the disciplinary authority that 'itis not reasonably

" practicable to hold' the inquiry contemblated by clause (2) of

Article 311, What is pertinent to note is that the words

|

used are 'not reasonably practicable{ and not 'impracticable!, "

Their Lordships has further sthted that for the valid application

.of clause (b) of.the second proviso to Article 311(2) is that the

disciplinary auth&rity should record in writing its reason
for its satisfaction that it is not reasonably ﬁracticable to
hold thefinquiry contemplated by Article 311(2). This is a
cbnstitutional'obligation and if such reason is not recorded
ih'Writing or that the reason |recorded is irrelevant, the
order dispensing with the inquiry and the order Qf.penalty
following thereupon would both be void and unconstitutional,
11, From a perusal of the aforesaid obversation of the

Supreme Court, it is seen that the ressons recorded for not

holding....,
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holding the ir::iry diséldsed thet the situation as
brevailing at ti¢ time of the occurrence and thereafter
it'is not reaso:ably practicable to hold the inquiry, where

there is a situation of terrorigingthrestening or intimidati

ERtAE A LY

of the witneéses who are going to.give evidence adainst the
delinguent emplovee would not appear with fear of reprisal,
(underlined by us). The Supreme Court has given some illustration
as tb‘under‘what circums%ances that it is not reasohably' -
practicable'to hold the inquiry in view of the'situa{ion

prévailihg,af that time, As the illustration is not exhaustive

" the mainiconsideration is that the situvation prevailing-at the

relevant +ime is such that it is not reasonably practiéablé to .,
hold the inguiry and the same must be reflected in the reasons

recorded by the éuthority.

12,  In the instant case, the reasons recorded by the -

disciplinary authority that it is not reasonably practiéable

to hold the ipquiry are that (a) hdlding of inquiry will ceuse
the delay and (b) to impose exemplery and immediate punishment,
In oﬁr opinion, these reasons are not germane to come to a
decision by the disciplinary authority "that it is .not reagdnably
practicéble to hold the inquiry. If delay is a reason for
dispensing with fhe disciplinary procaédings no enquiry viould

be possible to hold because the reasonable delay is there in all

-the cases of enquiry.according to the rules and procedure for

holdi%g the inquiry. To. impose exemplery and immediate punish-
ment and to dispense with the inquiry is also not found to be
just. The exemplery and immediate punishment may be célled for pm

any - particular case and that will have to be after the

delinquent employee is proceeded in a disciplinary proceedings.

The authority is not estopped-ffom imposing an exemplery and

. immediate punishment, but that can only be done a2fter the

‘inquiry. We do not find that the reasons recorded by the

authority are in conformity of Pule 14(ii) of the Rules.

1z, From the facts we hsve noticed that some innocent persons .

have.....
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have lost their . ..es due to the agcideht that occurred
in the present c:ve, The loss of innocent lives cannot be 2
‘basis‘to dismiss the employece without holding an inquiry;
The inqﬁiry would have brought to light under what ciréumétances
the a¢cident occurred and to what extent the negligence of the
betitioner is attributsble to such accident. It is also found
from the wri}ten statement of the [respondents that the §tation
Master of.Panikhaiti gave a telepqone call to the petitidﬁer,
but he was not found in his bunk. |t shows that no communication
cduid be conveyed to the petitioner about the'szpproaching of
Cachar Express train to Gauhati. If that is so, the Station
hbsfer at Pénikhaiti must be alerted the driver of the train
that by the telephone call the GJtemah at Gauhati could not be
confécted. It is-not found from the record as to whether .
the Station “aster at Panikhaiti took such action. This would
have only revealed if an inquiry|would be held. Ve have‘glsq
notiéed from the written statement of the rescondents that the

terrain near the gate in cquestion was such that the visiblity

from the bunk of the approaching train from the side of Chandrapur

. was not possible. Therefore, the only communications that had to

be established was by telephoné from Panikheiti Railway Station

whigh in this.case unfortunately did not hapren. The petitioner

has stated that he was all along in his duty bunk and he has

stoutly denied to have any incoping telephone call from Panikhaiti

Station Master,

14, In view of the facts and cir&umstances and for £he ,

reasons stated above as well as hearing the lezrned counsel

for the parties, we come to the definite conclusion that the;

reasons récorded.by the disciplinary authority are not at ell

relevant aﬁd'in conformity with the Fule l4(ii). Adcdrdingly,

we are of the confirmed opinioi that the impugne< order dismiséing
L inguiry is not sustzinable in law,

the petitiorssrithout holding e

covr LT
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13, In the fesult, the application is allowed and

the impugned 'orde;' is set 'aside, The petitioner shall be
deemad to be in continuous service. However, we may make it
clear that the authority shell be at liberty to take any
e{ction in conformity with law efter holding inguiry, if deened
fit,

16, The -petition is allowed. No costs.
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH:

GUWNAHATI CASE NO. 218 of 19836.

Bhubaneswar Kalita eess Applicant.

Vs.

Union of India and Others. ' .«++ Respondents,

PRESENT :

Shri B.Kalita ,

Shri B.C,Pathak
Advocates,
Shri=ARsBarua ,

ese. For the applicant.

esss For the responde~
Rly. Advocate. nts,

CORAM _ v :
Hon'ble Justice Shri D,Pathak, Vice-Chairman.
Hon'ble Shri S.P.Hazarika, Member.

JUDGMENT ( per S. P.Hazarika ) .Dated, - =1987.

I have perused the judgment prepared by the

esteemed Judicial Member. I am in agreement with the

findings ‘arrived at'. I am also generally in agreement’with
the views expressed therein. As however £here are some other |
reasons and the issued involved may also be approached in a
different way it is felt that it would be desirable to

record them separately.

2. This application under Section 19 of the Admini-
strative Tribunals Act, 1985, filed by a Gateman of the
N.F.Railway is.directed againgt an order made by the Divisi- ;
onal Railway Manager, Lunding on 24-10-1985 under rule 14(ii)
of the Railway Servants ( Discipline and Appeal °) Rules,

i968 ( for short- the rules ) dismissing him from service

. without informing him of the charges against him and without

holding an enquiiy. The Chief Engineer N,F,Railway to whom
an appeal was preferred also summarily rejected the appeal

in his order dated 17-2-1986.

essseed2
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3. The facts of the case are short. G 3,10.1985
when the appiicant was the Gate-man on duty ¢ ﬁge level
crossing No, 20 bet&een NarenQL.and Panikhati -+ ations of
. the Gauhati-Lumding Section of| the N,F,Railway a major train

accident took place at about 3.30 P.M, A city-bus in

passing through the level crossihg collided'with'a running
bassénger train resulting in Jhe death of 26 persohs and
\1njuries to many othersf Being nervous the applicant fl?d_
away from the place and afterjabout three days of the |
occurrence he was taken into 4ustody by Police on surrender.
About seven days thereafter hé was released on bail by the
Chief 5udicial Magistrate, Gauhati and he 1mnedia£ely reported
at the éffice of £he»Permanent'Way Inspector for his duties
but hebwas not allowed to join, On 26-10-1985 he was served

_ with the impugned order of dismissal dated 24-10-1985 holding
him primarily responsible for’the acclident for keeping the |

gatélopen. i

4, The appli;ant attaLKs the order of dismissal and

the appellate order with thesL four main contentions, viz.

(1) thst the D,R. M. is not competent to make the

impugned order

(2) that there was

no such situation for éxercising

!

the special power under rule 14(ii) for which
the impugned ?rder has been violative of the

provisions of Article 311(2) of the Consti-
tution, '

|
(3) that the applicant is not at all guilty. He

did everything to avert the accident for which
J . .
the responsibility lies_elsewhere‘in the

Railway admin;stration, and
(4) that the appeilate order which.is not a speak-

ing order was made without any consideration

.(jﬁ@a ‘ of the groundé taken,

eeeeeld
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The reSpondentévdeny allbtneee cententions of tne

plicant and affirm that the DR, M, is fully competent to make

. order of dismlssal that the circumstances did exist to conclude
th:¢ it was not reasonably practlceble to‘hold an enqu1:y and that -
tn§ disciplinary authority heving been fuily satisfied abod:the
[ ] gLilt of the applicant had imposed the penaity which was nom
excessive in the circumstances. ' ' | ‘
6. Rule 14 (ii) provides that " notwithstending anything
contalned in-rule 9 to 13 where the disciplinary authority is
satlsfied for reasons.to be recorded by it in writing that it is
not,reasonably Practicsble to hold an inquiry in the manner provided
in ﬁhese rules the discipl;nary authorlty may con51der the circum
stances of the case and make such orders thereon as it deems flt.
Thls is actually the provision of clause (b) of the Second proviso
to Artlcle 311(2) of the Constltutlon. Article 311(3) of. the Contti-
tution however provides that, n if, in respect of any such person
as aforesaid, a8 question arises as to whether it is reasonably

practlcable to hold such enqu1ry as is referred to in clause (2)

the decision thereon of the authorlty empowered to dismiss or

remove such person or to reduce him in rank shall be final." But -

1nsp£te of this Constitutional provision such an:- order has also -
been made appealdble under rule 18(ii) like any other order of j
penal@y. Before proceeding to scan an order made under rule 14(i1)

it is therefore necessary to pause -and examine the scope if any

- for such an order to ceme under the scrutiny of the appeliate

and other departmental authority or the judicial authorlty , and

if so the extent to which such scrutiny may be done.

7. E‘ ‘The entire gamut of the special procedure forlmp051ng
majoxr penalty on a Railway Servant or for that matter on any
civ1lian Government servant came up for consideratlon of the five-
judge constitution bench of the Supreme Court in the celebrated
judgment in Tulsiram Patel Vs. the Union of India , (1985 )

3 Ascc:. 398 : 1985 SCC (L and S ) 672 . Just two months
after this judgment the Supreme court in the case = of Satyavir
Singh Vs. Union of India 1986 S.C.C. ( L & S ). 1 summarised the

large number of issues decided by the Constitution Bench

( w1thr oXe judge dissenting )

in the aforessid case of
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Tulsiram Patel Vs, Union of IAdia and serialised the sonclu-

sions numbering 114 in fiftee? different parts topic-iwise,

- For the Betermination"of the(issuas involved in our prwseﬁt

: 1 o
case,all the governingg principles - have been laid dev+i in

|

these illustrious judgments. It may however be noted that
 these two judgments were made before the " app01nted day *

for the Admlnlstratlve Trlbunals Act 1085 . Herelnafter,

" conclusion No. " shall mean| the conclusion No.;in the judg-

ment in the case of Satyavir {Singh Vs, Union of India.

8¢ On judicial revieﬁ of an order made under rule 14(ii.

the Supreme court has obserJed in conclusion No. 107 .*

» that " the finality given by clause (3)
of Article 311 to the disciplinary authority's decision that
it was not reasonably practicable to hold the inquiry is not
binding upon the ;pu;t'and the court would considér wvhether
clause (b) of the second proviso or an analogous service rule

had been properly appiied or; not. " Before that the Supreme

court in its conclusions NJ.'104 and 106 on the topic of

judicial review has observed :

"(104 ) Where a clause of the second proviso to
Article 311 (2)|or an analogous service rule is _
applied on an e?traneous ground or,a-g;ound having

no relation to the situation envisaged in such
clause or rule,Lthe action of the disciplinary
authority‘in applying that chlause or rule would
be mala fide anh. therefore, bad in law and the
court in exercilse of its power of judicial review
would strike down both the order dispensing with

the inquiry and the order of penalty following
thereupon.

(106 ) 1In the|case of a civil servant who has
been dismissed|or removed from service or reduced
in rank by applying clause (b) of the second
proviso to Article 311(2) or an analogous service
rule, the High|Court under Article 226 of this
Court under Arficle 32 will interfere .on grounds
well-cstablished in law for the exercise of its
(}j@gu, power of judic&al review in matters where admini-

strative discrLtion is exercised, ®

LR N 5
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These principles thus clarify that notwithstanding the provision
of'Article 311(3) the Tribunal may scrutinise whether the power

under rule 14(ii) has been properly exercised or'not in this case,

9. ‘ On the first contention of the aprlicant about the DR, N, 's
e Shonrs

Want of Jurlsdlctlon Shr1 AR Barua the learned counsel for the

respondents submit that the D.R . being an authority superior

to the appointing authority of the applicant is fully competent to

make the impugned order. This fulfils the Const1tutiona1 requirement

' of Article 311(1) of the Constitution and the relevant provisions

of the Rules. But there is stil) a point, In -the case of Tu151ram
Patel Vs, Union of Indla ( Supra ') the Supreme Court at paragraph
130 of the judgment has observed and has.reiterated it at conclusion
No. 58 , that " the reasonable précticability of holding an k8

aﬁ enquiry is a matter of assessment to be made by the disciplinary
authority. Such authority is generally on the spot ahd knows

what is happening., It is because the disciplinary authority is the
best judge of thls that clause (3) of Article 311 makes the decisiorn
of the d15c1p11nary authority on this questlon final, " Although

any higher authority in the hierarchy above the appointing authority
may also be a disciplinary authority, for the purpose of adopting

the special procedure of rule 14(ii) the disciplinary authority

on the spot, that is, the appointing authority is 6rdinaiily )
required to be the disciplinér} au;hority? For any higher authority
‘other considerations besides the ground of not being reasona-
ply practiﬁable for holding the enquiry may also come to play.
This shall be presently seen “below with reference to the
submissions of the respondents in their counter- aff1dav1t In
the absence of any explanation a quastlon may arise as to

why the appointing. authority who is ordlnarlly nearest to the
spot and who is supposed to be more in the know of the situa-
tion actually prevailing, was not allbwed to exercise his
discretion to dispense with the engquiry or to hold a full
enquiry as usual. On this ground alone the impugned order may

be iiable to be held as bad but this aspect is being further

discussed below

S o000, 6
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10, At this stage.let the substantive portion f the
impugned order be noticed, On reasons for dispensing with the:

enquiry the order at paragraph | 4 states " On accourl. -of i
his primafy responsibility for this accident, Shri Bhri;answar
Kalita has been arrested by the Police and he is in their
custody, while the case is undﬁr investigatioh. It is not ‘
reasonably practicable except With-considerable delay to hold
the disciplinary inquiry to gi%e Shri Kalita an opportunity

to defend him to show cause agLinst action to be taken agafinst

~ him. On the other hand, it is Fn'the public interest not to

delay the matter but to imbose examplary and immediate punish-

ment on the staff who are gquty of gross negligence of their

- duties and cause such serlous'accldents. - In the counter

Cé?’g ' |

2 |

affldavit however the rospondents add something more ., Paragraph.’

13 of the counter affidavit reads as below '

!

® That circumstances of the case left no room -
for holding any enguiry under the Railway Servants
(D8A) Rules, 1968 |and warranted immediate action to
create an atmosphere of trust and faith on the '
general public, This was a very serious incident
resulting in death of about twenty innocent lives

J

only because of a?gligence of the petitioner. After

the statutory Enqpiry conducted by the Commissioner p

of Railway Safety|nothing new could have come ou-t
of a Departmental| Enquiry. Further the petitioner
was under judicial custody and it was not known as
to how long he would remain under the custody.

The need to puniJh the guilty expeditiously to -

. install confidenée in the mind of the travelling
public cotpled with the ‘detention of the petitioner
did create conditions where an Enquiry was not
possible. In any/case the Enquiry under the D & A

Rules would have|/been a merely formality after the
petitioner hav1ng been found primarily responsible
for the accidentrby the enquiry conducted by the
Comm1551oner of Pallway Safety. *

! N
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- Where two views are possible, the court will decline to

11. On the examination of {.; relevancy of the reasons
~glven for dispensing with the enqu..y the Supreme Court &
;directs in conclusion No. 108 tha“ "™ the court will

ﬁlconsidef the circumstances which, afu ~ding to the disciplinary

authority, made it come to the concl-i:ion that it was not

Teasonably practicable to hold the inquiry. Tf the court

" finds that the reasons are irrelevant, the order dispensing

i with the inquiry and the order of'penalty following upon it
[would be void and the court will strike them down. In
%considering the relevancy of the reasons glven by the d15c1—
Lplinary authority, the court w111 not , however, sit in
‘judgment over the reasons like a court of first appeal in

-order to decide whether or not the reasons are germane to

clause (b) of the second proviso or an analogous service rule.

‘4The court must put itself in the place of the disciplinary

}authority and consider what in the then prevailing situation -

1
‘a reasonable man acting in a reasonable manner would hav-e

done , It will judge the matter in the light of the then
prevailing situstion and not as if the d15c1plinary authOr‘ty
was deciding the questlon whether the inqu1ry 'shotld be
dlspensed with or not in the cool and detached atmosphere

of a court room, removed in time from the situation in question.

interfere . "

12, "While observ1ng that the dzsciplinary authority

~1s not expected to dispense W1th a disciplinary enquiry

lightly or arbitrarily or out of ulterior motives or merely ‘
in order to avoidthe holding of an enquiry or bedause the
Department s case against the civil servant is weak and must
fail the Supreme Court states at conclusion No. 59 that ,

" (59) It is not possible to enumorate the cases

in which it would not be reasonably practicable to hold the
inquiry. Illustrative cases would be -

. . ey
o . s s 8 :
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a)

b)

c)

In all

coerce

13.

‘uHere a civil servant, particilarly through »

or together with his associates, so terrérizes,
tpcatens or intimidates withesses who are going
to ive evidence agaiLSt him with fear of p
rcpiisal as to prevent them from doing so , or

where the civil servant by himself or together

with or through others threatens, intimidates

and terrorizes the officer who is the disciplinary
authority or members|of his family so that he is
afraid to hold the inquiry or direct it to be held,or.

where an atmosphere of violence or of general i
indiscipline and insjurbordination prevails,it

‘being immaterial whe'ther the concerned civil
_servant i5 or is not a party to bringing about

such a situation. ’ ) i

these cases, it must be remembered that numbers

and terrify while an individadl may not.®

The need to avoid in the public interest the delay .

impugned i

involved in holding a regular enquiry has been cited in the Qorder

as well as by the respondents as the main reason for dispensing

with the enquiry. In this regard the Supreme Court observes in

. conclusion No.

a situation would require that prompt action should be taken

and suspending

sometimes not taking prompt actio

69 that  ® In cert in cases, the exigencies: of f

a civil servant world not serve the pmnrpose and

n might result in the trouble

spreading and the situation worsening and at times becoming

uncontrollable. Not taking prompt action may also be construed

by the troubleemakers as a sign of weakness on the part of the

-authorities and thus encourage them to step up their abtivities

or agitation. Where such prompt/action is taken in order to prevent
this happening, there is an element of deterrence in it but this

is an unavoidbble and necessary concomitance of such an acfion

resultlng from a situation which is not of the ceeation of the

'authorltles .
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14; Such an accident is bound to.erode-" the trust and
faith-of the general ‘public " on the Railways but it_is‘nbt the
case of the respondents that a situation was created by a section
-of the Public or others somewhere near the place of occurrence
which had rendered it not practicable to hold the disciplinary
~enquiry., It is clear froﬁ the counter-affidavit that the gdilt
ef>the applicant in this matter has been gathered from the repert-
of the enquiry conducted by the Commissioner of Railway Safety,

¢ et i 2 s st & e e

North Eastern Circle; Gorakhbur in accordance with the Rule 4

of -‘the Statutory Investigation into Railway acc1dent Rules 1973,
A copy of this Rule was not made available to this Tribunal, A
copy of this statutory enquiry report has not blso been produced
in the Tribunal., But the fact is that such a public enquiry )
with a much wider scope than the domestlc disciplinary enquiry ‘f
could be smoothly held. It is not contended that there was any . ’ ?
interference from any quarter in that enquiry., It is therefore | _ :
difficult to comprehend what could be the dszlculties or the
01rcumstances for which the disciplinary enquiry was held to be

not reasonably practlcable. The restoration of the public confi-

e

dence on the Rallmays and the urgency of doing so may be 1mnen9ay
expedient or highly desirable but an expedlency oy desirabllity .
of the kind is unconnected with the pract;Pility of the,discipli- i
hnary enquiry . They are'entifely'irrelevant for the purpose of

deciding the fitness of the cirdumstances to resort to the special

procedure of rule 14(if)., Also the higher authorifies are more

e ———— e A

the Railway s credibility done by such serious dccidents whereas.

the lower levels get more concerned with the fixation of respon-
sibility . Had the matter been left to the appointing authority °
to decide_as the disciplinary authority it was not unlikely that

Ao S s el b 3 e+

it wou;d have decided +to hold the disciplinary enquiry as that - -

10 A f’

WOuld_have'given ke to the fixation of responsibility a more ik
- 3

convincing impress., But the other possibilitym may also exist %$
to jUStify the taking away of the power of the disciplinary 31
‘be dmmeionas ! )

authority from the app01nting authority whif mlght to f1x ’E
the respon31bllity at a lower level to save its own skin. ;5
. [
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The records before the Tribunal give no indication as to what . h%
) . . . .JLE':’_
was. the ground for the authority to withdraw the power of ‘disci- . » %%

plinary authofity from the appointinf authority to a higher s

'authority. The Tribunal would therefore be inclined to hold that
. ‘ ‘ .

the exercise ofi the power in this cLse by a higher authority

cannot be conviﬂcingly said to conform to the principle as laid

- down by the Supreme Court at conc1u51on No., 58 referred to at

paragraph 9 above.

15, Another reason given for| exercising the special power

| .

is unavailability of the applicant [for the enquiry as he was

under judicial lcustody . This fact thas been stoutly denied by.
! ' : o .

the applicent. It is not known whei the statutory enquiry was

held but the counter affidavit confirms the preeence of the

‘applicant and hie examination during that enquiry. Assuming that

- he was arreéteP and taken to judicial custody after receipt of the

report of the statutory enquiry conducted by the Commissioner of
Railway Safet* , holding him " Primarily responsible ® even then
his whereaboufs could not be unknown. Arrest and release are all
mattere'of Poiice and Prison records which can be easily verified.
But the. applicant s specific averLent that before the maklng of
the 1mpugned prder of dismissal he had reported to the P.W.I.

_'for duties has remained unrefuted. The counter affidavit and the.

respondents !records taken together lead to an 1nescapable conclu~
sion that the gpplicant was not unavallable for the enquiry and
therefore the second ground taken for dlspen51ng with the enquiry
is'untenablen'Besides, clear guidelines exist as to th to conduct
an enquiry when the charged official is unavaiiable for the enquiry.
The absencefof the Railway servant cannot therefore be accepted

as a groundffor dispensing with|the enquiry.

16, The impugned order also speaks of the need of v151t1ng
the delinquent with an exemplary punishment. It is not clear
whether thejstatement is a JusJificatlon for the extreme penalty
or also agjustification for dispensing vi th the enquiry. The
quantum of{punishment is wholly unrelated to the praéticability
ofholding #he enquiry. .

oonooll
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17. Thus the reasons given in the impugned order for
dispensi.v withvthe‘enquiry; Qiz. (1) the need to avoid the delay
involved 'n an enquiry and iz) the unavailability of the applicant
forthe enqaify or (3) the need to impose exemplary_punishment,
mus? be held to be no reasons at all and on that ground al&ne the

imppgned order will be liable to be quashed.

"

v

18.E A copy of the apheal,petition made to the Chief Engineer
is hot before the Tribunal. But whatevef'might be the groﬁnds taken

in Fhe petition, thé appellate order which just reads as

o n
t - The Chief Engineer, N,.F,Railway , Maligaon

i who is the appellate authority in this case has

5 gone through your appeal dated 30,11.85 carefjully
and taking all aspects into consideration has deci=-
ded that there is no ground to alter the orders
of dismissal passed on you by DRM/ING and has L

" upheld the orders of dismissing you from service.,®

canﬁot be sustained., It is not h_speaking order and such one-line

order giving no reasons carries little weight in the eye of law.

19, - Discussing the role of the appellate authority while

‘deaiing with an appeal against an order made under rule 14(ii)
i .

the Supreme Court has laid down the principles to be followed.

These are in the conclusion Nos reproduced below :

(94) Sub-Clause (ii) of clause (c) of the first
proviso to Rule 25(1) of the Railway.Servants

( Discipline and Appeal ) Rules, 1968 , interalia
'provides‘that % where an inquiry has not been held ,
the revising aughority shall itself hold such

: ' inquiry or direct such inquiry to be held, subject
. to the provisions of Rule 14 of the saidARules

which is analogous to the second proviso to
Article 311(2). Thus, under the said Rules a
Railway servant has a right to demand in revision

" an inquiry into the charges against him subject to
a situation emw envisaged in Rule 14 of the said
Rules not prevaiiing at that time.

P b}
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(95) Although a provision similJr to sub-clause (ii)

of clause (c) of the first proviso to'Rule 25(1) of the
Railway servants ( Discipline and Appeal) Rules, 1968
does not exist in the rules relating to appeals in the
said Rules, haV1ng regard to the factors set out in Rule

22(2) of th? Said Rules which are to be considered by

»the appellate .authority in deciding an appeal, a provi-
- séon simllar{to,the said sub-cla

use (i1) of clause (c)
of the first/ proviso to Rule 25(/1) should be read and
imported intb the provisions rellating to appeals in the

said Rules.
l

i
i

, V y | _
- (96) * VWhere service rules do ndt contain a provision -

similar to sub-clause (ii) of clause (¢) of the first

. proviso to Rule 25(1) of the Rallway Servants’ ( Discipline

and Appeal ) Rudes, 1968 havingfregard to the factors to

be taken 1nto account by the appellate authority in deciding
an appeal, provision similar to the said subeclause (11)
of clause (L) of Rule 25(1) of the Rallway Servants

( Dlscipllne and Appeal ) RuleJ 1968 , should be read

and 1mported into the prov1sion relating to appeals and
revision contained in such service rules. This would o

however, be subject to a situation env1saged by the second

proviso tolArtlcle 311 (2) not]exlstlng at the tlme of the

hearing of the appeal or revision,

(97) Even in a case where at the time of the hearing

" ofthe appeal or revision, as the case may be, a situation

envisaged by ‘the second provisg to Article 311(2) exists,

as the civil servant, if dlsmifsed or removed, is not
continuing‘in service and if reduced in rank , is continu=-
ing in service with the redchd rank , the hearing of the
appeal or revision , as the che may be, should be posponed
for a reagonable length of time to enable the situation to
return to!normal. . f
|

XXX . ' XXX XXX

r ,
(99) A Civil servant who has been dismissed or removed

‘ from'service or reduced in rank by applying to his case

|

one of the clauses of the second proviso of Article 311(2)
or of an analogous service rulle has, therefore, the right

in a departmental .appeal or revision to a full and ‘complete

inquiry ihto the allegations made against him subject to a
situationlenvisagod in the second proviso to Article 311(2)
not existung at the time of ﬂhe hearlng of the appeal or

: rev151onyapp11cat10n. Even in a case where such a situatlon

exists, he has the rlght to have the hearing of the appeal
o

veees. 13
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or revision &.:lication postponed for a reasonable
length of tim ‘or the situation to be come normal.

XXX XXX XXX

(101) A civil :.rvant who has been dismissed or -
Temoved from seivice or reduced in rank by applying to
hls case clause (b).of the second proviso to Article 311(2)
or an analogous service rule can claim in appeal or
revision that an inquiry should be held with respect to
the charges on which such penalty has been imposed upon
. him unléss’a situation envisaged by the second proviso
. is prevailing at the hearing of the appeal or réevision
application, Evén in such a.case the hearing of the appeal
or revision application should he posponed for a reasonable
~ length of time for the situation to return to normal, "

While 1aying down the above prinéiples the highest couwt has
however made it clear that " 1In a case where a civil servant
has been dismissed or removed from service or m reduced in rank
by applying clause (b) of the second proviso or an analogous
service rule to him, by reason of clause (3) of Article 311 it

is nbt open to him to contend in appeal, revision or review that

. the inquiry was wrongly dispensed with."

20, In view of the above principles it was only proper
for the appellate authority , instead of summarily rejecting the

appeal, to order a full and complete enquiry into ,allegations.

It was partlcularly warranted in the contemt of the contentlons

.facts and circumstances through which the applicant seeks to-

establish his complete innocence. These facts and circumstances

are referfed to in a paragraph below ;

21, ‘It is also worthwhile to state at this stage what
the Supreme Court " has observed about the nature of the guilt

and the quantum of punishment Wthh will be aii adequate. In
conc1u51on No. 76 the court observes " 'the‘quantum.and extent

of the penalty to be imposed in cases such as the above would
depend upon the gravity of the situation at a particular centre
and the eftent to which the acts said to be committed by

particular civil servants, even though not serious in themselves,

seas b 14
“l
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in ..-njunction with acts committed by others contributed **ip\u

to ! ~-nging about the situatipnn The fact, therefore, that A
at a ~rrticular centre certaiF civil servants were dismissed

from ;ervice while at some _other centres they were only

removed from service does nof mean that the penalties'were

arbitrarily imposed. "

22, In the present case the reeo&t of the alleged
lapses Of the applicant haﬂe been taken as a determlnant
of the'penalty. But' the dlsciplinary authorlty came to the

¢onclusion that the,applicant was not wholly responsible

“and that he was only‘primarlly responsible: There 1is then

the question of apportionment of the responsibility . The
records do not indicate if such an apportionment of the res-
ponsrblllty was done and jif tne extreme penalty. was neld

to be necessary after such apportlonément . About the result
of the accident it is however noted that the impdgned order
puts the deathtoltat 26 | whereas the counter—affidavit

submitted long after that, puts this figure at " about twenty."
r

23, " Reference Fo the fact of the appllcant being

available has been earlier made for examining the sustenabi~
lity%?gpeclal procedure that was taken. In’ the interest of
. justice it is also necessary to refer to a few facts which
shall have a bearing on establishing the guilt and its extent

or the innocence of the applicant in the unfortunate accident.

l;z //‘24; Some of the vital allegations, against the

applicant centres n&u:mzk the location of the telephone at
4 ;
the level cr0551ng. Accordlng to the- applicant it is installed

‘at his gate-residence put according to the respondents it is

 at the bunk of the gate. Mosk of the other allegations willbe

toothless if the applicant's contention is c0rreot.

25, Whether the train was in time and whether the
gateman was sent aT information over the phone or he was

not found on the phone are all matters of fact. The general
topography of the place and the obstructions to the visibility

oooo‘ 15
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- 15
due to the gradient of the - :il track, the level of the highway
ind the existence of banana “.r2es are generaliy admitted by the ‘

fespondentS. It is a common knuwiedge that sharp and effective

- rumble strips enable the stcpri.ge of a vehicle even if it is

face to face with a locomotiv: «t the last moment and whether such

ﬂumble strips were in existence on the road. on either side of the

"track.at the level .crossing -and whether standing instructions were

"Vvl‘-«'w%
there for speed limit and whlstllng due to the poor visibility

are also matters of a fact. If the approach of the train could not
be communicated to the gateman but the fact was intimated to the
driver of thetrain the accident was certain to be averted and

the gateman could have been then proceeded against only for

h%s not being at the gate if he was actually absent. We are
constrained to,observe’that the respondents® submission in'the

cdpnter affidavit about the lack of initiative of the'gateman to

aﬁcértain from the Station master the time of arrival of a train,

!
to say,the , ‘least, is surprising. It is dangerous to depend-

on; the initlative of a group D staff in such serious matters,

,Itmls also ebsurédJ to expect it when the other supervising staff

falls to discharge even the normal dutles of proper. upkeep of-
thé track and its visibility at appropriate places and fails
to, take the minimum care in situations,where communications

about an advancing train could not be given to a gateman for

‘whatever reason. Much has been stated about the c13551ficatlon

of the gate and the need to keep a gate closed ordinarily and

to be opened only when a vehicle passes, The volume of trafflc,
as is seen from the applicant' submissions does not make it
physically t possible to do so and what is done is the otherway
to %éep the gate open and close it for the trains to pass. These'
devélopmentsabodt increasing romd traffic and the strain on the
twolgatemenn doing twelve hours continuous duties are matters
for hhe higher authorltles to notice and deal with. The Tribunal
does not have anything before it to be satisfied as to how the
gullt of any, of the applicant was assessed and whether all these
and circumstances were taken into account while coming to
the v1ew that the extreme penalty was warranted in the case. All

this[1s however not to be taken as comments on the. guilt or

1nnocence of the applicant, y 16
| . T e
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26, In view of the discussions above the 5
! impugn. order of dismissal as well as the impugned ,
appellate order must be qua§hed and set aside and which ;
accordingly is done. The ap;‘)l;i_cant shall be treated as -
on duty with effect from the date of the impugned order jb
of dismissal. ‘The Tribunal‘ would not make any obs\ervat'ion s { oy
~ about the mannef of treating the period of absence, if any, ' o
. » } : ] ¢
: prior -to the date of “the c}rder of dismissal which is Wi
| L | '» o {
} quashed, This order would not also debar the Railway I
o . o E
i " Administration from taking| any further action in the i‘
; matter in accordance with jthe. provisions of the rules. r
b T © Accordingly the application is allowed. i
a ;
’ No order as to costs, f
.
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-juThe Ghief Engineer .“';” L
HeFw ’Railways. P
~Mallgaon, -
1Guwahati~78101

( Through the P-w-z.. w.F 'Railways. Guwahati )
Subs Brayar for correotion or conditions of service yvide

CATy Guwehati Bench. G.c. Ko\ 281/86.
8ir, B 4
Most humbly and raspectfully I beg to lay before you

the following few linaa for favour of your kind consideration

and neceasary action.

o - That Sir, 1 was. appointed as Gangman with efféet from

4412479 in the Scale of l’ay Rse 200-250/- vide NoF- Rauway

letter Ho. B/5 ( Apptt) =535 dated 29 N .82 Y copy, of the

aaid letter dated 29-7.82 is enclosed herewith for ready refe=

rence e _From»4.12.79 onwarde, I have,beenudischarging gy duties

as a regulér»employee withqﬁt»anyfbréak in sgrvice.‘

2. That the Hon 'bvle CAT. Guwahati Bench. vide its Judgemont

/ passed in

crd and orderlhated 2743487 G-Gu No. 218/86, it also clearly held

that I shall deemed %0 be in continuouS\service. But. inspite -of

the sald faota and oircumstances tbe Chief Permanent ‘way Inspector
¢ NeBe Railvay, Guuwahati, vide his order No. E/2(1 356 dated 124667

///posted me as Gangman 1n the - scale of pay Ra.775~1025/- without

> giving me any fitment/fixation-of pay considering my past services/
o S : S
> < length of services as per 4th Pay Commisabon'recommendation-

L - Moreover the said order dated’ 12.6.87 is punitive in nature which.

amounts %o reduction in rank also pay .and allowan0680 In addition

to non=fixation of pay in terms of 4th Pay Commission, I have not
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<)+

; 3 o B )
,/: - -, . o . R

S A

been paid my ealariee and allowance for the period with effeot

t
"i. oAt i .l'
. .

{

i RS 1
from 6 10.85 0 11.6.87. R N
P _"»,‘ RS P B R A T AR E A AR I IR P SO RA

A oopy of the order deted 12.6.87 is enclosged herevith

v L )by 10 (a0 22 I I
2‘ v '-"r! tore h&f'. 3 f S PO '-‘ TR ‘ J Yie -

' ,‘ ~r o
o Ior your perusal pleaeeo L
PR ooy e P

‘e "y .
. e .- bowo v

i Be That' etter the order dated 1246487 fixing tﬁ1npay ot cto -

at the ‘6 inttial baelo pey at'Rs 775/ = (, as’if I vas appointed

as a-freeh“employeeO.“the DFMCE)'numd;ng.5N§Fd Rdilwey vide/

order No. E/132/3-IM(E ) dated. 24.9.92 had issued the provistonal

eanotlon order of ‘annual inoremente*for ‘theyear +1987+88, "

198889 5198990, 199091, 1991-024w. 50 * . L% yehi g
Tt Q: * The. copy of the sald order dated 2449492 "18'"en¢ Losed"

20 v h herewith for your kind perusal. -

. o JERTA r S T S

4. Thet 31{; }.enbmttted two representations on 28.7.88,
10 1 | vere Te.

«89 whtch were received by Chief Permanent way Inspector,

o i n ' “ : ~J b '-.'.’.'; 'n

NJEe Railway on 30-7 88 and 10.11.89 reepeotively. But my_grie~

e (’ ST,

vances remained unattended and unredreseedo
18 RYELN UEERE SN ]

A8

\
The- coples of representations dated 28.7.88'ang

"10.11489 are enclosed herewith .

.
“ . . Ty Vs .
¢ S § T LR M s

54 That eir. I al a man having llttle knowledge and

[

education aboutim Law ’ procedure and ebout my righte- I an, the

,r:' SRR LT b o
only earning member of my 7 membere family having ny old mother-
I~ I have rendered by sincere services 4o the department for the -

oot SR

//’laet 22 yeere. But I have not been given the aocorued benefits of

‘é§? annual incremente as 4th Pay Comnigsion by fixing'my pay‘at a'

higher rate as entitled a8 parirule and also to give oonBOQuential

benefite thereof including the eubeeQuont benefit ‘ao per 5th Pay’

Commission recommendation- The 4th Pay Commieeioncemo into effeet

from 2xBx%% 1.10.86 and the Sth Pey commieeion from 1.8.97.

6e That Sir, the non-sanction/granting of annual increments
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4.
1

at the applécable rétea'and paymen.t" of aalaries and allowances

as per wrongly ,calculated fixation of baaio pay and non-granting
Y

of due annual increments as per due pay fimtim is & perpetual
'-& ' ‘ ) 5 ““““
in. nature and such’ injustice done against ve 18 a continuing wrong

as and uhen tne :ealariea and ,allowancaa are paid; to=me in every

mai;h month and the . annual inorementa are falllng due in every

yeare oo L, . ., o a

o )
Ll - . A )

Te That Sir, under the above, facta and circumstances

1, therei'ore. 4th grade empIche humbly pray 'before you to

\ L AN : S I AT

consider my case, aympathetically and a8 per lay and arrange to

iy {..“ oy w Jl

pay/ grant me t‘he Iollowihg st e : DA
(a) ' "to ‘pa‘.y"n;; arrear aalaries alnd allowances for the
_ Period, 6.10.85 to 1166487¢ - o 50
(b)- . to i‘J.x my ‘basic pay etc. as per 4th Pay ‘Commission
' recommendation cnnaldering my past services and earlier
‘- '+ pay scales since 1979, .. -. = - | \
(c/ to fix my ‘basic -pay, eteo as per S5th Pay Commiasion
Coy w-e.f. 084974 " .. '_ R T
(a) to pay arrear aalarées and allowances ai‘ter fixatim
o.t‘ pay ‘ef:o“- ;e pe; 4t1; £,- éth Itay Commiaaion reoommendatior
(e). Any other cc;;'xseWential bene}it to which I an entitled to.
Lo e et e S N AR T
R A A

" Yours faithfu liy v
Encl s-éﬂz&“}e,{ . (Bhubaneswar Kalita )
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o RukminiNagar |, 1~ S%\A
;D’ l’cp ng'uaA BCom LL.B : o 7; . Dispur R
‘ . oo Guwahati- 781 006
- ADVOCATE R o .- Phone: 202222 (¢h. )
Gauhati High Court ' : ' o g '

TO, - Date s 1}.3.2’002

The Gonsral Manager . .
.F.Railwaya. Maliqaon - .

" -Guwahat:1-11

Dear air, .

tSubt Legal Eotice demanding regularisation of service from 6,10,85

. €0 11.6.87, fixation of pay'& allowanoes ainoe 4th Pay
' _C,ommiqaion, annual increments and payment of arrears thereof,

Cooalie e e i

Y’I:"\.' . [T

.»‘. ¢

Under 1nstmction and t’or and on beha‘lf of:' my cliem:, Shti

Bhubaneswar Yaiita. G/o0 Iate Bhakti Ram Valita, renident of villaqe-

Lachakona. .0. Kcnﬁunona. Districtuxammp(,\ssam). I serve an you

this 19081 notiee as um}er s e ";,':,f';.';‘ :

1. That my cliert, shrd nhubaneqwar Kali*a. vas requleriqed

in service as rL/an/@ub with effect. from 4,12 ?9. This was Adone

© vde ynur offioe order Noar/l/l(bmuﬂngg) at., 15, 12.80, The name of my

client appeared at: serial No.?S 1n the said list amongst others,
Ther@after, my ¢lient was aopointed as Gangman with. effact from
A, 12 +79 vide appointment: 1etter No .E/S(&pptt)-sas dt.297.82 in the
scale of 85,200-250, Accordingly, as my client was already rendering
his services. continued to serve as Gangman and subsequently as

Gateman w;.th his all sincerity and devotion,

2. That my elient was Aismissed from service with immediate

effect from 24,10,85 for alleqged dexew derelistion of duties,against

that order of dismizsal my client had preferred an appeal under the

5 -
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Rules of the. department on, 30 11 85. The seid appeel was rejected

by .the.Chief Engineer(p) N.zx F,Railways,Maligaon on 14,2,86 and

-the same,wee communicated to ny client vide letter No,CE/SS/15,201
| up/NNeE-m T dg.u,_z 86uy. 1 '

ey L .
WIS I PR . O

UREA S

That my elient having no other alternative. approached

- ,'J_ vy

to the Hon'ble central Administrative Tribunal .Cuwaheti Eench

' \ .

throuqh an applioation under Section 19 of the Fam.hct 1985 and

the said applicetion was registered as Go No.218/86. The said

/

.application ’ after hearing both the sidee, was allowed in favour

of my client and the order of diemissal wee aet-aside. As 'a result,
my client was ordered as deemed to be 1n continuous eervioe. This

judqement and order was paseed on 27. 3 87 by a Division Rench of
the said Hon'ble Tribunal ‘

B AR SN M . M N . . s .
LTI S ,_, H ’a O KR U LR TS R

4y . " That after thesjudgemeot‘of‘the,Hon'ble Tribunal,my.
client was allowed to join“ie service~w1th’e£feet‘from 12,6.87,
In the meantime, -the 4th’ pay commiesion recommendetion was
implemented by the Railways department.&ccordinqu, my client was
elso"entitled'to'get7a11 the benefits of the said pay revision,
Rut surofisingly, the'pay was fixed‘atethe minimum of the scale

of pey'of Rs.775-=1025 4,e, at %,775/- * 1gnoring all’ his past

services and the order of. the Hon'ble Tribunal This was Anne vide
Office Order No.E/2(1)-356 dt, 12.6 87. My client heing a nersnn

having little education, approached to authorities for justice,

but there was no result,

4

5. That when nothing was done by the management ¢n reaqulari«-
his period of suspension/dismissal from service in terms of the
aforesaid jddgement of the Hon'ble Tribunal for the period fram
6.10.85 to 27;3.87'and 27,3.87 to 11,.6.87 onwards with f£ixation

of pay, increments and payment5of arrears dues,. my client submitted

a representation on 28,7.88 to the competent authority, By the -
Y- \ ‘
ec'oQ

_  ses cOntda.,.
. ‘or;‘/‘_’/\/ | /3
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said repreeentation my clientlhaﬂ demanded reqularisation of the

period- from 6 10.85 to. 11.6 87, _payment . of all benefit and alsn

G e alde g s oy agd 4L qf
for fixation of peyland'bayment of "amrear as per 4th Pay

af»>*~ "’»'ne? T el N T T 0y

. Commission recommenﬁetion. The said renresentation dt 28,7.88"

Yoo !.\ -0,

has not béén responded by'the authority although‘ the 'same was
SR el tes VIR AR

duly received by the Chief permanent Way Inspector on 30 7.88, My

: T ’fn'v -
client again submitted another renreeentation ’on 10 11,89, whinh

\--y EIE I

was also duly received'by-the chief Permanent Wey'Insnector.By the

e '~\.- N

f._ e(‘ Er - LRI T
said representation, my client had claimed regularisetion of the
Ty e . ) .

. pres, - %) oy l,” 0;
period from 6, 10 85 to 11.6 87 revision of pay as per 4th Pay

J_Yut ] T en vt by, .,1,.
Commission recommendation which came into force with effect from

. .
':f:s;t ',: LI TR B LI N

1, 10 86. My client went nn nersuing his genuine demanﬂq am

.'} RERE ,;-’“. AT P

continued to move from pillar to poste

“f‘g"’i.‘ "’Q.pt‘ n»- y\ {t», & + ‘a I p.. lj '\’. EE ) Ly "f‘ ‘» 4‘} A :, ,; .

6, , -.That, ultimately,,after long five .years, - the authority

tesued the order, .vide No,E/132/3=LM(E) dt.24,9.92 .and thereby
eanctioned“increments for; the year, 1,6,88, 1.6. 89, .1 26090,1,6,91

and, 1,6.92. Showing, the.basic ,pay, at Ps, 775/3 in the minimum .of the

scale of . 775-1025 ‘ver month as. Gateman, Ry thisqorder anian, the

-authority., intentionally,end deliberately did not consider the,

-period. of ‘service of my client,,from 4.12, 19, to 19210,85 and

~

* indicated-that the;euthority»

' el
O
ertb® 8" W

6.10.85 to 11.6.87 to regelarise.theﬂeeryicelanﬁ_aleohdid‘not aive

actuallpeygrevieiong“benefititoihim.ininoietion\of“hie‘funQamental

as well as,other Jlegal rightslgand:the,estabiieheq#conditione of

service. By the said.order dated.24,9.9%n,“it,hae,been[eieerly

,hae.iliegally.coneidered my elient as

in fresh employment with effect .from.12,6,.97, Such.action of the

authority“is«illegal,‘arbitrery, Alrectly vinlative to the

Judgement and nrder dt. 27.3.87 passed by the wen'hle Tribtunal

and contumacious .. in nature, 1t is needless to. mention here that

the Railways authority dia not.challenge the said order ant  judge-

ment’ passed by the Hon'ble Tribunal An any higher enurt and hence

the said judgement and order tx has attained ite finality and 1s
Copd
oo eve Contd....p/l’z
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T That my: client;-being afnersonﬂof little eﬁucetion and

poor, Ioqurade employee, wenf onranprnachina the various authoriti
~es in person but 1n vain. Then my client anain submitted another
representation on 1? 4 ?001, which was ﬁuly received by vnur

and Chief. Engineer‘s offices simu]taneously; Bv that renresent-
ation, my‘client aqain demanded payment of arrear salaries and
allowances for the perio& 6 10 85 to 11.6 87 fixation oF nay

as per: 4th: pay commission recommendation consi&erinq all past

: qarvices sinoe 4,12, 79 fixation of payﬁwith effect from 1 8 97

as per :3th-pay. COmmission recommendation and for nayment ‘of all

Coasequential benefit and arrear dues.
e ,“ ; _‘3’“ ‘, r ;..j’."! . ’

" The authorities. however, has xenmtresponded to this

representation at,. 12 4, 2001 and your office was pleased to qive

some direction Jto, the Diviaional Railwawaanager vide letter No,
CM(P)M's,L/NQ,E/ASGBE/S‘Pt IV( E)Loonse det.’21.5.2 OOI\LAccofﬂinqul,
the Divisional Railway Nanager (P)LMms, - N;F.ﬁailwhys,\viae his
letter. No.Ele?/3~LM(E) dt.is 6.2001 directed my client to submit
all documents mentioned invthe* representation. on receint nf the

saild letter dt. 15.6. 01, my client immediately submitted all the
relevant documents on 3,7.2001, which was duly received by the -

Aqstt._Enqineer.N F.Railways on11,7,2001, - put aven after the

lapse of clear 8 .months, my_clientycouid not get any reply or.

justice from You uptill now. All such’ actions of the Qailway

authorities are continuing wrong(offence) and the 'same are vnnfi—

nuing by the lapse of each and every year, monthx and day violatinn

the accrued right of my clientx .,

8. That ,my client is a poor. low-grade employee mhaving

little education. He is the only earning member of his family -~ - -

comnrieing several members. But ' withaut any legally vamid reason

<, .
ot _ 4 , .
.30 ‘ : Co .
N\ ) : ,
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or: ground, my. client has been denrived of his, 1egit1mate olaimn/

[y .

dues for the services he has rendered to . the ﬂepartment of \

{5 Railways. My client does not like litigation, but, if situation

IR RS T N

compots.hip. he would be forced to apppoach the law court for

justice,

VIR RN P A

by, ¥
1

LI ‘f &) PR AT ~." T~ ’
hat,, under the, facts and circnmstances. I fof and nn
A T 6a [ : .t R

behalf of my said: client*demand .you to qettle and pay_ the following

2 e g

-~
9’ "

. o < LR I

dues to my said client within a period of 30(thirty) days from
b, i‘

oy the date of receipt of this notice , failing which T have the
t:h ;L.|f- 3 o ‘[-klu-‘ Aot Sy 3. | _;
40 further 1nstruction to initiate appropriate leqal action aqainet
ey ove ¥ 3 - -,}f RIS PN . te .
you without dny further reference to ynu in this reaards
S LT Tl IR AT A5 ¥ ooee

The claims*of my client s .-

(a) mo: ‘Pay salaries and- thwances ‘with annual inecrements for the

o L]
R I R R W e Yo
. l 1 LTI +

period from 6 10 85 to 11,6.87,

Al A
'|- !

arp e

ADR ST § e 14 T ey

(b) To fix anﬁ reviqe pay 8s per 4th Pray COmmission‘rccommeneation

LT T e e e E23 SRANNE I
\ w.e.f 1 10 86 by considering the past services from 4,12,79
. 4 "'-"t~7 ¢’ "* ] ! -y ? ag

and also aive effect of pay revision?for the neriod 6.10.,85
O R oo A S . !

spegt - ? A . . » .
' L I BRI 0 LI 1 o Y SO N -y
to 11.6.87 and thereaf*er and vay all such .arrear besominq due.

1.
N ‘-’-\""\!'l,(; .}:‘1‘"{’4!",’\ L R A AR L % o

(c) To fix and reviqe pay and allowances da’ terms’ of the 5th pPay
t 2 {"1 T ‘ti:’! i’ ooy gms 7{, 0‘{;

commission recommendation w.é.f. 1 8‘§7 and also to pay all

-"’J"‘\",t'{ﬂ v oar S

consequential benefit as arrears. adl annunl 1ncrements andg

gr T vooeby v "
]
"

.." Fot R SRR T PR I TR

i we ~rt

all other serviecbenefit incluning seniority since 4,12,79 to
which, my client is entitled to.

T b ! ”’Qe..i ‘:.-' \ ' .
< Please treat.this as Most urgent, .
R I D & S AR AR NN i B4 T SR
S T T T P U ,(;3?“?5 Sincerely,
. E T e
N ( nilip naruah )

(1) pivisional Rly. Manager, N,F,Railways, Lumﬁinq - for his
kind 1nformation and ﬂoing the needful,

(2) chief Engineer, N P Railways, Maliqaon. Cunahati-ll fon‘nis
- kind-information and necessary action, Y er

v LN '.."" i

e ¥°° ( pildp nam\ahr})
Gﬁdd‘jwvfci::£:> " g '
el ~ Alvoaato, -
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|BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
] BURAHATT RENCH
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7 Sri B. Kalita
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Undorn of India & frs.

i .
exaseRespondents

&{:? [

i
Written statement filed by the respondents 1 to

J

| } .
I

{ |

V That +the respondents have received the copy of the

Statement and have gone through the same. Save and except

I
cement which are not specifically admitted here in  below,

I
the sﬁaL
The

i ‘ . . X L .
&y he treated am total demial by fthe respondents.
[
I
| ! . ‘ P
statenendt which are not bormRoud of records may alsg

|

[
!
e hotba

¥ r

I

ot

-

cdenial.

pH

I K
I
‘ That with regard to the staltement made  in para 1, ., 3,

e

P 3 ’
B |
[

4.1,14,2, 4.3 and &4 of the O0A, the

anwswering respondents do not

f
anything contrary to the records.
i .
| i
A

I
i

atdmi

g

1}
in para 4.5 to

|
J
o f

That with regard to the statement made

the 0A the answering respondents beg to state that the

an

been examined and accordingly

involve in this case has
S2LE-LMIEY dated 23.12.32887

o aln £

I

i
wrﬁha% been issued bearing no. E/1

(P, Lumding to

t%e Divisiongl Haillwsy Manager
il . -, . .o 1
the period of suspension from 6.18.8% to 26, 146,85

regularising

“~

TADEN/GHY
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arnd the dismissal period wes.f., 29.1¢8.85 to 11.6.87 as on duty.

Nehea%aﬁy fixation of pay in reference to the 4th and 3th Pay
by the Divisional Railway

Cammission  Report have been done
1

E/LI32/3~-LMUE)  dated

Marmager (P), lumding vide office Order No.E

| .
AH. 4. 0008 with copy of the same to all concerned including  the
K

agplicant. Pursuant to the sforessid order necessary payment of

arrear Salary and allowances is under prepzaration and will
|
settled within a short time.

L e ,
: Copies of the orders dated 23.15.2802 and

dated 59.4.2087% are annexed as  dAnnexure-

- R1 and RZ respectively.

|
Ch. That the respondents in view of the aforesaid facts and
circumstances pray before this Hon'ble Tribunal to dismiss the 04

&ith Cost. , /////
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Rlxﬂway do hereby verify and state that the stat@mant

VERIFICATION
I 1 Bhri fON‘iT\WN"“ﬂm ,R."ari, aged about ..80 years, SO0

E L«ix @?9?b?eﬂkpr g@nt}y work ing JPIWYFVONJ-Rﬂ%ﬁnW$kJ%%U&N F.

“}x L L N L
made  in

gro true to my knowledge  and

LY

I
2.4
{iﬁ!"{{}gf‘aﬁhﬁ uuaunu.r’zvﬂ/a\nuuaannwng
‘r
thmwe made in paiagraph% e henanaa e nasenns Deing matters of

w:ﬁﬁrdﬁ are true to oy information derived therefrom mhvich I
’ . )

b%iiavv to be true and the rest of my humble submissions before

.
%Wzﬁ Hon ‘ble Tribunsl.

|€ |
i

éiggtkﬂday

b and 1 sign  this verification on  this

,h ] ~ Lo Ry £u
! % : : Deponent

o e Wi ST
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i B Divi Personne. Ofhee
N F. ¢ . Luandinj
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HoFoR1ys
- ' Office of the
o Mivil.Rly.Manager (r’).
 No B/ 132/ %= 14( %) lapdtex, dtd: 23 /12702,
.——‘————'_‘_-_—’——\ ' : X L °
To ADBR/GHY
.‘h'T".RIy.'

Subie Romulprisation of sorvice wofi 06/10/1985
‘ 1;0 '1/0:: 87 4in trovour of anl‘i 3hubencsvwar
talita, Jr.Trackmar upndor SF I‘-way/ BeCs

—

Rof:- GH(P)/ﬁm'a 1./3::.“/4»8"/15 z.r'm:) Loon
dtd: 2 1=5200 , .

T

In persunnt 'f Car/CuY's ordor did: ?7-3—87 on 0C Ko,
218 Be npl roprosontnt op of 8o abow staff addrossod to
2B Rly. MIG coumomy onted updor »t«s(")}nw'. lattar %o. 8/
4 59""/15 T IV(R) Lwose (1) d¢2 ¢ 21-5-900‘ 1t haa baan docidod

thay tha pariof of Sus ronsiontrom 06/10 35 to 28/10/68 amd the,

feriadk of &ismisnl froa 29/10/85 to 11 /87 uay be Mgulnrisod
‘BB OF ﬂuey ns Par axto :ﬁ’“‘ﬁi""‘ , , \/

......

Accardi wly 4§ poy may bo tixee in RP/Q6 aﬁﬁ RP/””\
X

Yon are ,Lhe ‘aforo, requasteld to take; noccssary act.ion 4
to rccf'ularised the abc o umdor intimntlon to. thie office
tmpodintaly., . ’

This has the approval of the cchent anthur’i tye

ﬂ(/(q/)o"/ '

- fur 01v11.91y.ﬂanu'or AU
NERly. Tumtivgs *

—_—




| RO Office .Qf-'th? |
| *l . AN Divil.Rly.Manager \£)
‘ Off1 e Order '? ;',5 ,: PO 5_ Lumfurp, drd: 7\0/0'(,/07'

1
/ Lﬂ ohr) ?nubqnﬂsww Knh*a, ST zackmﬂr in .:0'110 75, 200-250/
001n+e"i wef . 4=17=79 who was subbﬂ“uar’ 1% Jismissed from service
i wef. s29/1o/85 ‘vide, DRM /IpG's. L/no B/ 1G/Coy/ IM/P3~1 Di.24=10-85
{ in COnrecuor u*h nocmmt of Cnchar Bapr2ss and rhe pﬂmod from
: »~1OJ8‘5 %0 %3-10—-85 hashany rocularisod as Suapnnsio e

™ereafter, inpursuars Of CAT/GHY andDRM(P )/LMG's L/po JB/DiA/
" qor/Bt 111 A+d:10/€/87 ne has'been re irsta ted . in the service
Pond rosuwd duty waf. 12/6/87 ir Scaloﬂ 775-*10?5/-

'Th" ‘period ¢ f dismissed from service waf. 29/10/85 to 11/6/87:
and +h'oSuspepsioyp wef.6/10/85 10 28/10/85 has been  regularised as
iuty (vide DRM(P)/LMG's L/I\o.‘:‘/132/;-LM( ) dtd 23-12-2002.CopseGuent’
or HOp'ble CAT/GHY's order dtd: 27-3.8z Cyo. 2/8/86 ard GM(P)/'

! ‘fnl).gon 5 1e'c.ter :w /468}3/15 Py. IV (E). L005=> (1) dgd: 21-5»2001

o 1As such. his pny in scale u.210-—?70/-— 15 ﬁ,ced in terms 01‘ /H;h l
! md Sf;h CPthlch is as'upder:~

ay qlrquy rl,:ed -f-; ‘ coe ay nOw flved. .
1l ?e.?60~2°1o-?70) 148485 s, 2613)—(21'31)—270)
1967 Rs. 775~ 77@-1095/-) - 1-§-86° Rs.%S-(GOO-”‘SO)
1<6=88-  787=" . 1-8-86  980= .. ..
16289 . . 799~ . 148287 995+
1-6=90" | Bt .. 1=p=03 1010-

L =bat. 0 B2%- 1-8=09 '»1oz0.‘,
=620 3 'f..‘ff3-47.'-=:"vz:!; st L <1a8401 0 A070-
D 1a6294n g 89T el 1=8292" -1090- -
S0 JeGegs BT . '.'.1;8=-9’5 11902 "
o 1=-9aD60 . - 27309(2610-3540) . %894 1130~
o 169610 9790- | ;1--8—-95 - 41150~
1-6=97 850 L 1=1=96 '}.3580(96%—-4000)
1-6-98 2910#-1 ,' ' 1-8«96 12650~ ©
1-6+99'; 2970~ S © o 1-8-97 . %720~
1-6-2000 3030 1=8-98 ‘,.‘-1.3790-.
19-%-2001 3105»(2650-4000) . 1=8-99 360~
<20 . .. 1-8-2000- %930~ ¢

' 1——8—2001 4000/-(M,g )
, \ ,

- sd/~
( A KeDay )
- APO/PC/LME.
for Divil. Rly.Manag (P), -
N o Rlyo: Lumdl 123

. 30/0%4/03, " e

N d .\-4 ‘
/ r‘C’DY*'fr.)rw'zrded fOr ,iri‘OrmatiO"‘ and “/’N‘ulon £0=
i 1) SE/R-v ay/NGC»-Ho is- advised 40 calculate the lass 31ymen
' ' irfavOur 0fShri Bhibeneswrr. ,Knhm, ‘Sraracknan undgr, .
: E‘/P—way/ NGE immediately. .
z)invm/ma (3)"3r.DEN/MIG (4) ADZN/GHY - (5) Dtaff oomermd G~
ros -—respec*zva ‘SubOrdinate - —— N o
(- pr for P Ca 5- i . : ’ -~
Blll '1{; Offlce. C

.od/- -
" (A.K.Dey)
APO/PC/ LM,
for D).vil K1y.Macamr (P),
N F‘.Rly. Lumd ‘m:z.
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