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(SEE RULE-4) 

CENTRAL ADMINISTPATIVE TRTPUNAL  
GVAIATI BENCH 

PER SHELT 

Original ApplicationNo 
Misc. Petition No, 1 
Contempt Potjtjo No, 	 / REIVJJW PPl 1cdt1on No 7 

plicant( ): 	ö9cAc1tj\.  
-Vs. - 

p3ndent( s) 

Ad;ocate for thePPi icaflt( s t 	 ' 

Advocat a for the Respondent ( s) : 

Noesofth Registry 	 Date 	
Order of the Tribunal 

I 
tbs 	 24,12.2002 	NO steps taken. List the matter 
form bi.i POtj0 	(lire Jon 24.1.2003. 

fikd / flOg 'd 	C 
for501  

' I  
I 	k 

uai 
Mer ~•- 

bb 

24.1.2003 tPresent : The Hcn'ble Mr Justice 
O. Regi,, D.N .Chowdhury, Vice-Chair- 

man. 

Heard Dr (Mrs.) M.Pathak, learne 

- 

c ounse 1 for the app lic ant. 

1: ISsue notice to show cause as 
to why this application shall not be 

I admitted. Returnable by four weeks. 
List on 28.2.2003 for filing 

reply and admission. 

, Vice-Chairman 

4 
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fl  
0.A.402/20d2 

4,  

28.2.2003 1 	Heard Dr.Mrs.M.pathak, learned 

cbunse.l for the app1icat. The appli-

cation is admitted, Ift called for the 
records. 

List the case for order on 4.4. 

2003. 

Vice-Chairma. 
bb 

4.4.2003 	Miss U. Das, learned counsel 

appearing on bthalf of the respondents 

prayed for time for filing written 

statient. Prayer is allowed. List on 
9,5.2003 for written statnent. 

\k 	W-Q 	, O LZiA-f 

	

-eQ't tftL'(, 	
Vice-Chairman 

mb 

	

9.5.2003 
	iOn the prayer of Mr.arrna, learned 
coonsl appearing for the respondents four 

u\'s 	'L2  vC 
	 weeks timeisalled to the respondents 

- 	
- 

	

to fii*r1tten sttérient. 
List the case on 6.6.2003. 

Vice..&Chairman 
bb 

	

6.6.2003 
	o written •stataent so far filed 
by the respondents. rurther four weeks 

time is allowed to the respondents to 

file written statnent. List again on 
11.7.2063 for written statnent. 

k.M. &cLwLV 

'j 

tI1'r0 .9 

ViceChajxman 

mb 
11.7.2003 	The respondents are yet to file 

writtenstatement though time granted. 
Furtherfour weeks time is allaved to the 

responderts to file written statement as a 
lastcjarice, List again on 12.8.2003 for 
orders. 

ViceGhairman 
mb 

• 	•. 
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12.8.2003 	No written statement so far 

filed by the respondents. Miss U. Das, 

learned counsel appearing on behalf of 
the respondents prays for time for 

filing written statement; Further ten 
days time is allowed to the respondents 

to file written statement. No further 

time shall be granted on that day. Put up 

on 22,8.2003 for fixing the date of 

hearing. 

. 	 Vice-hairman, 

mb 

	

22.8.03 	The written statement already 

filed. Pleadings are complete. The 

case may be posted for hearing on 

29.8.03. Endeavour shall be made to 

dispose of the application on that 

day. 

List on 29.8.03 for hearing. 

Vice-Chairman 

FQS 

29.8.2003 	Heard the learned counsel for the 

parties. Hearing concluded. Judgment 

delivered in open court, kept in 

separate sheets. The application is 

disposed of. No order as to costs. 

/5T , 	
Vice-Chairman 

km 
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CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWkHTI BENCH 

O.i/)LNo, I I 1 402 of  200S- 

DATE OF DECISION 29.8.2003 

Shri Bhubaneswar Kalita 
o •. 00000.0 a.... a •e•••.e. • . • • .eosse.•eO • •. a a • • •. a • • • . PPLICANT(S) a 

Dr (Mrs) M. Pathak, Mr D. Baruah and 

Mr J. Das 7xr' trr7'.rn 
• •!• . • 0 • a a • • . • a • a • • a 0 • 0 0 0 0 • • • 0 0 0 0 0 • 00 o • a a • . • • o • • • • 0 • • riJVLJL.flj. 

APPLICANT(S). 

-VERSUS- 

The Union of India and others S 

Mr B.K.Sharma, Railway Counsel and 

.4Qct.......... 05*0*00 0*40 005oo .ADVOCATE FOR THE 

RESP0NDEN(S). 

TE HON'BLE MR, MR JUSTICE D.N. CHOWDHURY, VICE-CHAIRMAN 

T}RE HON'BLE 

1i 	Whether Reporters of local papers may be allowed to see the 
judgment 

2 	To be referred to the Reporter or not 

3 4 	Whether their Lordships wish to see the fair copy of the 
Judgment ? 

4 	Whether the judgment is to be circulated to the other Benches ? 

Judgment delivered by Ho& bi e X - xz Vice-Chairman 

C 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH 

Original Application No.402 of 2002 

Date of decision: This the 29th day of August 2003 

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman 

Shri Bhubaneswar Kalita 
Resident of village- Lechakona, 
P.O.- Kendukona, District- Kamrup, Assam, 
Presently working as Gateman 
N.E. Railway. 	 Applicant 
By Advocates Dr (Mrs) M. Pathak, 
Mr D. Baruah and Mr J. Das. 

- versus - 

The Union of India, represented by 
The Secretary, 
Government of India, 
Ministry of Railways, 
New Delhi. 
The General Manager, 
N.E. Railway, 
Maligaon, Guwahati. 
The Divisional Railway Manager (P) 
Lumding, Assam. 
The Chief Engineer, 
N.E. Railway, 
Maligaon, Guwahati. 
The Asstt. Engineer, 
N.E. Railway, 
Guwahati. 
The Chief Permanent Way Inspector 
N.E. Railway, Guwahati. 	 Respondents 

By Advocates Mr B.K. Sharma, Railway Counsel 
and Mr S. Sarma. 

0 R DER (ORAL) 

CHOWDHURY. J. (V.C.) 

The applicant was initially appointed as temporary 

Gangman by order dated 29.7.1982. The applicant was 

subsequently posted as Gateman at 'C' Class manned level 

\'vrossing. An accident took place on 6.10.1985 resulting 
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in the death of some persons. The authority at that time 

primarily held the applicant responsible and accordingly 

dismissed him from service. The dismissal was finally set 

aside by this Bench by order dated 27.3.1987 in G.C. 

No.218 of 1986. Finally, the applicant was reinstated in 

service on 12.6.1987. According to Dr (Mrs) M. Pathak, 

learned counsel for the applicants the applicant after 

reinstatement was working as Gangman under the 

respondents and he was allowed to join service on 

12.6.1987. The grievance of the applicant was that though 

the applicant was reinstated the respondent authority 

failed to regularise the period of his suspension on 

reinstatement and similarly faltered in the fixation of 

his pay in reference to the Fourth and Fifth Central Pay 

Commission Report. Hence this application assailing the 

inaction of the respondents in not regularising the 

period of suspension and revising the pay of the 

applicant as per the recommendations of the Pay 

Commission as well as the increments that accrued to the 

applicant for the period from 6.10.1985 to 11.6.1987. 

2. 	The respondents in the written statement in clear 

terms stated that the issue raised in this application 

was duly examined and accordingly an order bearing 

No.E/132/3-LM(E) dated 23.12.2002 was passed by the 

Divisional Railway Manager (P), Lumding regularising the 

period of suspension from 6.10.1985 to 28.10.1985 and 

dismissal period with effect from 29.10.1985 to 11.6.1987 

as on duty. The necessary fixation of pay in accordance 

with the Fourth and Fifth Pay Commission Report was done 

by the Divisional Railway Manager (P), Lumding vide order 

dated 30.4.2003 with copy to all concerned including the 

12 

applicant....... 
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applicant. The learned counsel for the applicant stated 

that none of the communications mentioned above reached 

the applicant. 

3. 	There is no dispute as to the admissibility of the 

claim of the applicant. The respondent authority in the 

written statement itself admitted the admissibility of 

the claim and also asserted that necessary instructions 

were issued for regularisation of service of the 

applicant. From the materials it also appears that by 

communication dated 23.12.2002 the DivisLonaJJRailWay ,  

Manager (P), Lumding informed the ADEN, Guwahati that the 

authority decided that the period of suspension from 

6.10.1985 to 28.10.1985 and the period of dismissal from 

29.10.1985 to 11.6.1987 was to be regularised as on duty 

as per extant rule and his pay wa to be fixed in RP/86 

and RP/97. The authority concerned was accordingly 

directed to take necessary action to regularise the above 

period under intimation to the office. Subsquently, by 

office order No.E/132/3-LM(E) dated 30.4.2003 the 

concerned authority passed the following order: 

Shri Bhubaneswar Kalita, Sr. Trackman in 
scale Rs.200-250/- appointed wef. 4-12-79 who was 
subsequently dismissed from service wef. 29/10/85 
vide DRM/LMG's L/No.E/PLG/Cor/ LM/Pt-I Dt.24-10-85 
in connection with accident of Cachar Express and 
the period from 6-10-85 to 28-10-85 has been 
regularised as suspension. 

Therefore, in pursuance of CAT/GHY and DRM(P)/ 
LMG's L/N0.E/D&A/Cor/Pt.III dtd.10/6/87 he has 
been reinstated in the service and resumed duty 
wef. 12/6/87 in scale Rs.775-1025/-. 

The period of dismissal from service wef. 
29/10/85 to 11/6/87 and the suspension wef. 
6/10/85 to 28/10/85 has been regularised as duty 
vide DRM(P)/LMG's L/No.E/132/3-LM(E) dtd.23-12-
2002. Consequent on Hon'ble CAT/GHY's order dtd. 
27-3-87 on GCNo.2/8/86 and GM(P)/Maligaon's letter 
No.E/468E/15 Pt.IV (E) Loose (i) dtd. 21-5-2001. 



"As such his pay in scale Rs.210-270/- is 
fixed in terms of 4th and 5th CPC which is as 
under: - 

Pay already fixed 	 Pay now fixed 

1-8-85 Rs.260- 1-8-85 Rs.260- 
(210-270) (210-270) 

19-6-87 Rs.775- 1-1-86 Rs.965- 
(775-1025/-) (800-1150) 

1-6-88 787- 1-8-86 980- 

1-6-89 799 1-8-87 995- 

1-6-90 811 1-8-88 1010- 

1-6-91 823- 1-8-89 1030- 

1-6-92 835- 1-8-90 1050- 

1-6-93 847- 1-8-91 1070- 

1-6-94 859- 1-8-92 1090- 

1-6-95 871- 1-8-93 1110- 

1-1-96 2730- 1-8-94 1130- 
(2610-3540) 

	

1-6-96 	2790- 	 1-8-95 

	

1-6-97 	2850- 	 1-1-96 

1-6-98 2910- 
1-6-99 2970- 
1-6-2000 3030- 
19-3-2001 3105 

(2650-4000) 
1-3-2002 3170 

From the above it is seen that the authority took 

a conscious decision for regularisation 	of his 

suspension period. The authority also decided that 

the period of dismissal from service with effect, from 

29.10.1985 to 11.6.1987 and the period of suspension with 

effect from 6.10.1985 to 28.10.1985 was to be regularised 

as on duty. Accordingly the applicant's pay in the scale 

of Rs.210-270/- was fixed in terms of Fourth and Fifth 

Central Pay Commission Report as mentioned therein. 

In view of the above it apparently clear that the 

authority decided to take necessary action for giving the 

consequential benefits. The decision, was taken as far 

back as 30.4.2003. In the circumstances no order, as such 

i s.......... 

iti 
1150- 
3580 
(2650-4000) 
3650- 
3 720-
3790-
3860- 

1-8-2000 3930- 
1-8-2001 4000/- (Max.)" 
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is necessary from the Tribunal. The respondents are \ 

directed to complete all the necessary exercises as early 

as possible, preferably within three months from the date 

of receipt of the order, 1± not already accomplished and 

disburse the monetary benefit those found admissible to 

the applicant within the said period. 

The application accordingly stands disposed of. 

There shall, however, be no order as to costs. 

( D. N. CHOWDHURY 
VICE-CHAIRMAN 

rA 

n km 
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IN THE CENTRAL ADMINISTRATIVE \RIBUN 

GUWAHATI BENCH AT 

ORIGINAL APPLICATION NO. 2002 

SHRI BHUBANESWAR KALITA .... APPLICANT 

VERSUS- 

UNION OF INDIA & OTHERS........ RESPONDENTS 

I N D E X 

SI,No, Particulars 	... Page No. 
 Application 	.. 1 to 
 Verification 	.., - 
 Annexure-1 	..,  
 Annexure-2 	... - 
 Annexure-3 	,•. - 

• 	6. Annexure-4 	... 
 Annexure-5 	.. - 
 Annexure-6 	... 
 Annexure-7 	•., sc - 

10, Annexure-8 	...  
 Annexure-9 	... 	••; 'c- 
 Annexure-10,.L S. 

13 Annexure-lI 	... - 
15. ... 

1-- -fl- 

Filed by: 

Advocate 

2 2' 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ' 
GUWAHATI BENCH AT GUWAHATI 

(AN APPLICATiON UNDER SECTiON 19 OF THE CENTRAL ADMINISTRATIVE 

TRIBUNAL ACT,'l 985) 

ORIGINAL APPLICATION NO. 4 	OF 2002 

BETWEEN 

Shri Bhubaneswar Kalita 

Son of late Bhakti Ram Katita 

Permanent resident of village- 

LechakonaP.O. Kendukona 

District-Kamrup(Assam) and 

Presently working at Gateman in 

Gate No, 	at 	in N.F.Railways. 

Appikant. 

-AND- 

The Union of India 

represented by the Secretary, Govt. of India 

Ministry of Railways, Rail i3hawan, New Delhi-i, 

The General Manager,N.F.Railway, 

Maligaon, Guwahati- ii, 

§ 	
c-c' - 	cl 

/ 
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The Divisional Railway Manager(P) 

Lumding, Dist. Nagaon (Assam) 

The Chief Engineer,N.F.Railway 

Maligaon, Guwahati- 11. 

The Asstt, Engineer, N.F.Railway, 

Guwahati. 

The Chief Permanent Way Inspector 

N.F.Raitway, Guwahati. 

Respondents. 

1. 	DETAILS OF THE APPLICATION 

1.1 	PARTICULARS. OF THE ORDER AGAINST WHICH THE APPLICATION IS 

MADE: 

This application is made against, the order of wrong fixation of pay 

allegedly in terms of the letter 'No.E/24;60 1 dt. 11.6.87 issued by 

the Asstt. Engineer,Guwahati_ and communicated vi.de letter No.E 

/2(1 )-356 dt. 1 26.87 issued by, the Chief Permanent Way" Inspector, 

Guwahati and thereby giving rise to a •continuous cause of action 

day diem. 

For series representations demanding proper fixation of pay and 

allowances and also the payment of arrears, annual increments and 

zfq 
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4.2. That the applicant joined in service of the respOidents prior to 

.1.10,71. .CQnsidering the length. of services of the applicant, the 

respondents decided to ,regulrize the services, of, the applicant 

along with other similarly situated persons With effect from 4.1 2.79. 

The name Of the applicant appeared at serial No.75 in the list given 

therein. This was done vide their Office Order NoEI1/1 (Lm-Engg) 

dt.1 5.1280 issued by the Divisional Railway Manager, Lumding. In 

pursuance to the said order, the Astt. EngineerN,F:Rly,, Guwahati 

issued 'the appointment letter vide No. E/5(Apptt.)-535 dt. 29.7.82 

and the applicant was regularly appointed as Gangman in the pay 

scale of Rs.200-250/ per month with other allowances as per rules 

from time to time w,e.f, 4.12.79 where he joined in duty 

immediately. 

'A copies of the said order dt15.12.80 

and 29.7.82 ' 'are annexed as 

ANNEXURE-. I and 2 respectively. 

4.3 	That There occurred a train accident on 6.10.85 at. Panikhaiti 

Railway Level crossing and the applicant was dismissed from service 

with immediate effect without without 'holding any, enquiry or 

affording him any chance of hearing. This was,., done vide, order 

INo.E/D&A/CONJ,LMPtJ ,dt,2410.85. By that order, however, the 

respondent permitted to prefer an appeal to ,them. The applicant 

preferred an appeal, which was also rejected by the Appellate 

authority on 14.2.86, which was communicated vide order 

No.CE/s/15/201 UP/NNGE-PM I •dt17,2.86 upheld the order Of 

dismissal, 

ii 

/ 



other consequential benefits, and even after submission of all the 

required documents to the respondents as demanded .vide their 

letter .No.E/1.32/3-LM(E) dt.1.5.6.2001 and the lawyer's notice 

dL1 3;2OO2 as the respondents are maktaining silence ever 

thereafter. 

JURISDiCTION OF THE TRIBUNAL: 

The applicant declares that the subject matter of the instant 

I 	 application is within the jurisdiction of the Hon'ble Tribunal, 

LIMITATION: 

The applicant further declares that the subject matter of the instant 

application is within the period of limitation as prescribed under 

section 21 of the Central Administrative Tribunal Act, 1985 and also 

it being a continuing cause of Action. 

FACTS OF THE CASE: 

H 	 . The facts of.the case, in brief are given below: 

4.1 	The the applicant is a. citizen of india.and .a permanent resident of 

village- Lechakona, P.O. Kendukona in the District of 

Kamrup(Assam) and as such he is entitled to all the right, privileges 

and the protection as guaranteed by the  Constitution of India and 

the law framed there-under. 
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The 	copies of 	the said order dt. 

24.1085 and 17.2.86 are annexed as 

ANNEXURE-3 and 4 réspetively. 

4.4 	That having no other alternative, the applicant approached to this 

Hon'ble Tribunal through an application under sedion 19 of the 

CAT,Act,1985 and thereby challenged the legality and the validity of 

the order of dismissal of the applicant from service without holding 

any enquiry. The said application was registered as GC No.218/86. 

After hearing both the sides, this Hon'ble. Tribunal was pleased to 

allow the application in favour of the applicant. The Hon'ble held the 

order of dismissal as illegal and set aside the same and also held 

the applicant to be in . continuous service of the respondents. The 

said judgment and order was passed on 27,3.87 and the same 

attained its finality as the same was not chaflenged in any higher 

court. No further departmental enquiry was also held. 

The copy .f the said.:judgrnent and order 

dt.27.3.87 is annexed. as ANNEXURE5. 

4.5 	That after ..th.e judgment and rorder of.  the Hon'ble Tribunal, the 

applicant was allowed to join Jn service from 1.2.6.87. In the 

-meantime, the respondents implemented the recômmendãtions., of 

the 41h  Pay Corn.., mission. Accordingly, the applicant also become 

eligible to get the benefits of the said . pay commission 

recommendation and also the pay fixation in acrnrding with the 

recommendation and the rules framed thereof:But against all these 

provisions and guidelines having the force of law and also the 

C ?'' 
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judgment and 'order dt.27.3,87 passed in •the GC No.218186, the 

respondents fixed the pay of the applicant at Rs.775/- i.e. the 

minimum of the scale of pay Rs.775102;5/- P.M. This has been 

done by ignoring the number of years of :his..past  services since 

1979, the guidelines and formUla given by the 4th  Pay. Commission 

and the judgment and the order passed byth'is Hon'ble Tribunal as 

stated hereinabove. The respondent No, o vide his impugned . letter 

No.E/2(i)-356 dt.126.87 communicated the above facts to the 

applicant. 

The copy of the said impugned .letter 

dt.1 2.6,87.is annexed as ANNEXURE6. 

4.6 	That the applicant being a grade IV low paid uneducated employee, 

approached the authorities time and again to demand proper 

fixation of his pay and the payment of arrears thereof, but the 

respondents did not .pay any heed 'to his request. When nothing. was 

done by the respondents to regularize the period of 

suspension/dismissal from service in 'terms' ..of Ahe aforesaid 

judgment and .,order of this ,Hon'ble 'Tribunal for the. period, from 

6.10.8.5 to 27.3.87 and 28.3.8'7'to '11,6.87.onwards,wfth fixation of 

pay, increments .and payment of arrears so accrued. and, due, the 

applicant submitte,d a representation ,on283.88 to the competent 

authority. . By the said 'representation the appli:cant ,demanded 

regularizatlon services of the applicant for the period from 610.85 

'  to 11.6.87,  payment of benefit and also for fixation of pay  and 

payment of arrear as per 4th  'Pay Commission recommendation. The 

respondents did not take any step on the said representation 
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although the same was duty. received.by  'the :respondent No.6, on 

30.7.88. The applicant again submitted another representation on 

.10.11.89, which was also duly received by the respondent No.6: By 

that representation also the applicant daimed regularization Of the 

services of the applicant from 6.10.85 to 11.6.87, revision Of pay as 

per 0 1  pay Commission With effect from 1.10.86. The applicant went 

on pursuing his genuine demand and continued to move from the 

pillars to posts. 

The copies of the representations dated 

28.7.88 and .10.1 1.89 are annexed as 

ANNEXURE-7 and 8 respectively. 

4.7 That the applicant went on pursuing his matter personally and kept 

.constant contact with the concerned officers. Ultimately, the 

respondents after long five (5) years took a half-hearted decision 

and .issued the order No.E/.132/3-LM(E) dt. 24.9.92 and thereby 

sanctioned increments for the year 1.6.88,1 .6.89,.i .6;90,1 .6.91 

and 1.6.92 showing the basic pay at Rs.7.75/- at the minimum of the 

scale of Rs.7751025/ per month as Gateman. By that order again 

the authority intentionally and deliberately did not consider the 

.perio..d of,service of my client from 4.12.79 ,to .5.10.85 and. 6.10.85 

to 11.6.87 to regularize the service and also did not give actual pay 

revision benefit to him' 'in violation of his fundamental as well as 

other legal right and the established conditions of ser4ce., By the 

said order dated 24.9,92, it 'has "been dearly indicated that the 

authority has considered the case of the applicant as re-

employment ignoring his past services. The basic of the applicant as 

on 1.8.85 was Rs.260/- in the scale of pay of'Rs.2 1 0'-270/ dearly 
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indicating that he was drawing a higher basic• pay at that relevant 

time. Therefore the applicants bask pay can in no case be fixed• at 

the minimum of the, revised pay scale and also the increments so 

granted at a lower slab. Such action of the respondents is illegal, 

arbitrary and a violation of the judgment and order passed by this 

Hon'ble Tribunal as stated above. It is needless . to state . here that 

the respondents did not 'challenge the order passed by the Hon'ble 

Tribunal dt. 27.3.87 in GCNo218/86'in any other higher court and 

hence, the said order has attained its finality and binding the parties 

thereto. 

The copy of the said impugned àrder 

dated 24.9.92 is annexed as 

ANNEXURE9. 

4.8 	That the applicant went on pursuing his legitimate claim with. the 

respondents and he .took ' up follow up actions personally. The 

applicant again submitted another representation on .12.4.2001, 

which was duly received by the respondent "No.2 and 4. By the said 

representation the applicant again demanded payment . of arrears 

salaries and allowances for the period'.6. 10.85 to .11.6.87, fixation 

of pay as per 41h  Pay Commission recommendation considering all 

past service.s since 4.12;79, fixation of pay as per 5th  Pay 

Comniission recommend...ation with effect 'from .1 .897 and , also , for 

payment of arrears and other consequential benefits falling due. 

The respondents, however, , this time responded to the demand of 

the applicant and the respondent No.2 issued some direction to the 
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respondent No.3 vide- letter No.GM(P.) M.LG's LINo.E/468E/5 

-Pt.IV(E)Loose I -dt.21 .5,2001. Accord-ingy, the respondent No3 

vide his letter -No.E[132/3-LM(E) -dt.1.5.-6.2001 directed the 

applicant to submit all, documents to him as mentioned in the said 

representation for finalization -of his case. On recet -'- of the said 

letter -from the -said respondent ,, the applicant immediately all the 

relevant- documents on 31.2001, -which was duly received- by the 

respondent No.5 on 11.7.2001. But after the receipt of.- the said 

documents as sought - for , the respondents again --sat -upon-- the 

matter 'thereby giving rise to cpntinuing cause of action- by lapse of 

each and --every year, month and --day violating the -accrued right -of 

the -applicant, - 

The copy of the representation 

dt.114.200'lwith the register-ed postal 

rece ipts- and A.D. cards, the letter -dt, 

15.6.2001 and'theletter. dt.3.7.2001 of 

-. 	. 

 

the applicant ---are - annexed as the 

- ANNEXURE-10(series ), 1.1 and 12 

- - respectively. 	- 	- 

4.9 	That having no other alternative, with .a dear intention to initiate 

legal action against the respondents, the applicant served - a legal 

notice on the respondent - No.2,.3 and 4 through - hs advocate.Ion 

1.3.2002. The said notice was-sent through -registered - A'iD post and 

the respondents - duly received the same. - By the said notice it 

brought to the notice of the said respondents that if the case of the 

applicant is not - settled within '30(thirty) days from - 'the date of 
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receipt of the said notice, legal action would be initiated against the 

respondents with any further reference in that regard. By that 

notice, the applicant also demanded the following: 

To pay salaries and allowances with annual increments for 

the period from 6.1 0.85 to 11.6.87. 

To fix and revise pay as per 4th  Pay COmmission 

recommendation w.e,f. 1.10.86 by considering the past 

services from 4.12.79 and also to give effect of pay revision 

for the period 6.1 085 to 11 6.87 and.thereafter and pay all 

such arrear becoming due, 

( c.) To fix and revise pay and allowances in terms of the 51h 

Pay Commission recommendation . w.e.f. 1.8.97 and also to 

all consequent benefits as arrear, all annual increments, and 

all other service benefit including seniority since 4.12.79 to 

which the applicant is entitled to. 

But in spite of all these efforts and repeated action., the respondents 

remained unmoved and verbally informed the applicant that some 

relevant official 'documents. are 'missing from the files for which the 

respondents are handicapped in taking any action• for settlement of 

the claims of the applicant. In view of the above facts and the 

circumstances, the applicant has the reasons to believe that unless 

appropriate legal action in not taken, the . respondents would not 

take any action to settle his claims, and hence this application, 

Ria 
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The "copy of the said representation 

dt. 1.3 2002 along with the registered 

postal receipts dt.30.3.2002 are 

annexed as ANNEXURE-13(series). 

4.10 That the action and••the inaction of the respondents are highly illegal 

which has violated the fundamental rights of the applicants under 

Article 14,16 and 21 of the Constitution of India, principles of 

natural justice, administrative fair-play apart from the violation of the 

judgment and order dt.273.87 of this Hon'ble Tribunal. Hence, it is 

a fit case where this Hon'ble would be pleased to interfere in this 

matter. This Hon'ble Tribunal made it abundantty clear that the 

applicant be deemed to be in continuous service, hence there can 

not be any break in service or he can be re-appointed in service. 

But apparently the respondents have treated the service of the 

applicant as fresh appointment with effect from 12.6.87, which is 

highly illegal and against the decision of this Hon'ble Tribunal 

Consequent to such wrong decision of the respondents , the 

applicant is made to suffer every day and every month when he is 

being paid less salaries and allowances and at the top of it , the 

applicant is, made to stagnate 'in the same 'post and same grade 

since 4,12.79 uptifi now without any promotion in his about 24 

years old entire service -career. In view of the above illegality 

perpetrated against the applicant, the respondent as a 

consequential affect has not grant the benefit of promotion under 

the Accelerated Career Progression Scheme with financial up-

gradation. 

4CJ 
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4.1.1 That the .applicant.demanded justice from the. respondents , which 

has been denied to him. 

4.12 That this application has been made, bonafide and for the ends of 

justice. 

	

5. 	GROUNDS FOR RELIEF WITH LEGAL PROVISION: 

	

5.1 	For that the action and the inaction of the respondents prima. facie 

highly illegal, arbitrary 3  malafide and such action is also 'volátive of 

principles of service jurisprudence thereby giving rise to continuing 

cause of action. 

	

5.2 	For that the respondents acted illegal and fixed/revised the pay 

scale of the applicant without any basis or authority'of law 3  rules or 

the recommendations of the 4th  and the 51h  Pay Commissions. 

5.3. .For that non-settlement of the claim of the 'applicant by the 

respondents has violated . the fundamental right of the applicant 

guaranteed .under.Article 14,16 and 21 of the Constitution of India 

and also the equal pay for equal work doctrine. 

5.4 . For that . the action of the respondents amounts to .. violation of 

principles . of natural justice, administrative fair-play, and the 

principles of service jurisprudence. 

	

5.5 	For that the action of the respondents is contumadous and a clear 

case of deliberate dis-obedience and violation of the judgment and 

11 
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order dated 27.3 87 passed by this Hon'ble Tribunal in the GC 

No.218/86. 

5.6 	For that the applicant has a right to promotion under the ACP 

Scheme, which has also been denied to him as a consequential 

affect. 

	

5.7 	For that in any view of the matter the action of the respondents can 

not sustain in law and hence it is fit case where the respondents be 

directed to give all the service benefit in terms of the judgment and 

order date 27.3.87 as stated above. 

	

6. 	DETAILS OF REMEDIES EXHAUSTED: 

That there is no other alternative and efficacious remedy available to 

the applicant and the applicant declares that he has exhausted all 

the other remedies available to him which has given him the 

jurisdiction of this Hon'ble Tribunal, 

MATTER NOT PREVIOUSLY FILED OR PENDING IN ANY OTHER 

COURT: 

That the applicant further declares that he has not filed any 

f 

	

	application, writ petition or suit in respect of the subject mafter of 

the instant application before any other court, Tribunal, authority 

• 

	

	 nor any such application , writ petition or suit is pending before any 

of them. 

RELIEF SOUGHT FOR: 

9 

• 
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Under the facts and circumstances of the case and more particularly 

in terms of t'&idment and order dated 27.3.87 passed in the GC 

~, '$01,09eby this Hon'ble Tribunal, the applicant most respectfully 

pray that Your Lordships may be pleased to admit this application, 

call for the records of the case, issue notice to the respondents to 

show cause as to why relief as sought for by the applicant should 

not be granted and after hearing the parties, perusing the records 

including the causes shown, if any, Your Lordships would further be 

pleased to grant or direct the respondents to grant the following 

relief(s) 

8.t..- Tht.th Hon'ble Tribunal may be pleased to set aside the impugned 

 Office orders dtd.12.6.87 and 24.6.92 as in ANNEXURE-6 	and 9 

sued by the respondent No and 4 respectively. 

/ 
• To pay salaries and allowances with annual increments for they 

periodfrom6.10.85to11,6,87. 	- 

- 

L. 

-.- 

8.3 ( To fix and revise pay as per 4th  Pay Commission recommendation 

with effect from 1.10.86 by considering the past services from 

4.12.79 and also to give effect of pay revision for the period from 

10.85 to 11.6.87 and thereafter and pay all such arrar becoming 

r du 

8.4 	To fix and revise pay and allowance in terms of the 5th  Pay 

•Commission recommendation with effect from 1.8.97 and also to 

pay all consequential benefit as arrears, all annual increments and 

all other service benefit including seniority since 4.12.79 onwards 

<!~) 	C4 -;Z, -.:s e, ~,Fo4 ~!N 
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to which the applicant is entitled to and to give benefit of financial 

up-gradation under the ACP Scheme. 

8.5. To pass any other order or orders that Your Lordships may deem fit 

and proper. 

8.6. To pay cost of the case to the applicant. 

INTERIM ORDER PRAYED FOR: 

The applicant do not have any interim prayer at this stage of the 

case. But the applicant craves the leave of the Hon'ble court to 

allow him to make such prayer if so required or such occasion arises 

in due course of time pending this litigation. 

The application is filed through the Advocate. 

PARTICULARS OF THE 1PO: 

IPO No. 	 : 	0233 

Date of issue 	 : 2 	ii — 2I 

Issued from 	 p ts - 

Payable at 	 : 

LIST OF ENCLOSURES 

As stated above in the application. 

44 



VERIFICATION 

I, Shri Bhubaneswar Kalita, son of late Bhakti Ram Kalita, aged 

about years, resident of village- Lechakona, P.O. Keridukona, District-

Kamrup (Assam), do hereby solemnly affirm and state that the statements 

made in the application in para Lro Lt.t,L on-a true to my 

knowledge and belief , those made in para 4 4 being 

matter of records, are true to my information derived therefrom and the 

rest are my humble submission and legal advice I have not suppressed 

any material fact. 

And I sign this verification on this i3 th day of December,2002 

at Guwahati. 

,Lq&4-7ZjV.., ~, <,~ 

Deponent. 
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 - 	 1.F.flLY. 
Office of the 

L Assistant Engineer, 
w.F.rtly., Gauhati; 

No.I/5 (Apptt)---- 535  Dt.6t 	-4-82. 

To 
Shl 

-a--  
1 

You are here-by appointel as a tcmp°rary at 	Rs... 
P.. in scale NJ  with otho'r a-lwancos as laid 

ci on in rules from tima to jt time w. e. 1.L, 	72 	aft or be in g 
found fit in category 	jl suboct to:- 

Immodiate discharges 	ithout any notices of termination of 
service In ovent'of' return of.pormaneht incumbent from leave 
or to the expirj of. temporary sanction of t 	.post in 	thich 
you are appointed or to your mental or physical incapacity 
or to your removal or dismissal from service for misc cthict. 

If the torminaticn o, your service is duo to some other 
causes, you will be entitled, to a ntIce of 14 cictys or pay 

• 	in lieu thereof.' 
V. . 

3.: You will not be eligible for any boriof it except thoso acimi-
ssile to temporary employees uridcr the rules in forco from 
time to timo. .. 

• 	4. Ycur appointment shall ha have effect from the date you ' 
actually cmnencow ork. 

'You will not bâ' eritltie.d to any Drain shop concession of 
fa cii it I os. Pie a so re pert t o Pu Il '! 	. for ci uty at on cc. 

You will be liable, if so rouired for Niiitari service In . 

t'bb Ihiiay EhglneerUnlen of the TerrItorial Arjv for a 
period of 7 years In to Territorial Army Se.r Ibonci 8 years 
in the TeritoriaI rmt remove or,  fore 	such po ads as 

'y1 be/laid dn lb thls:behalf from tiiio to ti 

4 	 ' 	 V 	Assistant Engineer, (•, 	.: 	' 	 ' 	 V. . 	 - 	 ?' 	 t 	r 1, 	- 	i V 	 - 	 . . 	• 	UaULJa 
4 .\ 	: 	

•: 	 •' 	 . 	, 	 V . 	 • 	 ,, 	 • 

Copy toDflM(P)/, ) LMG for infomatien please. ' 

• 	Copy; to PJII /I-v: 	for Information pl'aso. 
Copy ofattetation certificate • 	 • • 
(Annexure_Il) in duplicate is 

• returned for record.  
• 	

• DA- Or in duplicate, 	- 
Assistant Enginôor, 
1' .F.Ikallay, Glukjti. 

- 	 V 
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o. E. /D.  Office 	of 	the  
- Div is Jona]. IUy • Manager, 'I 

ing 
Dated 	2t- —955 

	

• 

	

S r i f3hubanewor K'lita was Work&rxj aa Got 	 I 

	

'C 	(.lesa manned levcl CZosing No.20 at K.M.22/.6 
ç b€tWfl Narang]. and 	'anhl4at &atat ions on GHY 14 .n 	, sect ion on 6th October/85, He Wa 	on duty from 6,00 hrs.' 'in the• morning 	18.00 tc 	 the e 	ning, Hi5 dtien 
were to keep gets leaves closed and locku 	again roan .,:taffic whenever tzain 	aZetg pass oveD ttf•lEye1 •croj, 1or thispurpose.. had tobe vigilant,lertand. keep a 'sharp look out 	for approqh 1ing trains whil.on duty 	. 

.......0n,6th October/85 	at:about 	15.45 	bourn when• train' 	I • 	30:201 Up CaoharEtpzenn wub poasing 	over 	th;3.eyfl croj.1' • 	it coljjôi with Dun NoIS(4722 	res,ultingin the •death ot,.-.L. 26. 
Persons.and ,thjuiea.t'o.anothqr 	31, '1hz 'accidettoo.'., place 	 Sri Ehuban 	wt'r)caljta h'3 not been vigilant and, alert 	nd hadjaiXed to C1oe the gate to road tzaffjc. 

3 0 . 	 After calef Vlly ,  Cons idi ring 	all 	fBcts 	of'tte.:case., • 	inCl'udinçj 	the admIsj,n madE by.Sri B. Kaljta himself 	ih the. course' of 	inquiry 	into:.the 'aforesaid •' 
acpdcnt, ;I have  •.-COin€ to th' COnC3 	on that Sri Bhubanewar K. alit 	;*sguiity,:. of 	serious dXe],'jQt ion to cutiea 	and 

•' 
gross is, 	therefore, 	not 	pezsofft to be 	retained'jn service, 

. 	
On account ohisiprimaxy responsibility for thin • 	:acoident, 5i Bhubaneswar Kalita has been arEstQd by..thE\j' 	• Police 	and he 	in' in the tX Custody, 	wh1l 	thi- - base 	is 	 ; 

• 

• 
uncer investigatjo, 	]t 	is 	not 	reasonably practicable 	excepwjthi. .• connioreb1e 	delay 	to holt1"th. disciplinary 	inqiry. togjvi, 

2 
Sri. Kalita 	anopportunity to defend him to 	 agEl • 	' act ion to be 	taken sgajst him, 

• 

On the other hand, •it 	in the 'public. interest 	nottp delay :the 	matter but to inpos. •' .examplary end 	immec3j0t 	pqnishmept 	on the 	atffwlio;are'.., guilty 'of'gross 'negl • 
i.ge rce. of 	the ir. dot ies 	and •qaiiseauc.'" • 	•: 	• 	.sezious 	aCciCt30'  •, 	 • 

• 	•• 	 • ..• 	 . 	. 	•• 	• 	,• 	, 	
.1 • 	•1The'zdore, 	under powers 'conerzed on me 'vide Sectioq IJ4( o i , DicipJp 	ano Appeal 	1Es'6'I dij50 

 • • •'ST'Bhubcneswar Kalita,,...aateman unce [w1/cflrf' from aervic? 	' 

with 	immediate 	effec*- 	 Vp),j 	can'appea1' ozc3er to •i•' 	puflhrnt 	 th 	cj 9..,.., 
, within 45 dayn, • 	, •' 	 • -'--L: 

- • 	
. 	

, • 	. 
•', 	•'• 

• 	 , 	. 	. . 	

, 
'1 

• 	, 	
. 

, 	•'' . • '• 
ç 	 '. • 	'•. 	t.• 	• 	•. 	 •,• 	',• 	 _ 	

• I , 	 ' ' 	•••. 	
. 	' 	• 	 . 

• 
• ij  

,1 .. 
DiVjsonal 	lo 	tan6ge, 	• ' ° • 	'• 	. 	• 	 •• 	• 	' 	' 	

' 	
ir 
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Original Application No. 

• 	 Transfer Application 

* 	 Versus 

	Applicant 

v cr.-c 	•... 	Re $ pond en t ( s) 

To 

J/A 	 )'JV _ LL 
1b  k 	 Xwj  

I am directed to forward herewith a copy of Judgment! 

dated 27.3!7 passed by the Bench of this Tribunal 

comprising of Hon'ble Justice Shri D.Pathak, Vice—Chairman, 

Hon'bleShri S.P.Hazarika, Member Administrative in the above 

oted case for information and necessary action, i any. 

Please acknowledge receipt. 
Y urs faithfully, 

Enclo : As above, 	 1i; 
DEPUTY REGISTR. 

CO1 

. . . 

I 

"I 

r 

:- 

-- 

U2 

'eIeterd wb 0 

CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHPTI BENCH::::::GUJAHATI. - S 

phone No.03401 
Rajgarh Road, 

Despatch No. Dated Cuwahati, 2-9i 	/87 

1 



' THE CENTRAL ADMINISTRATIVE Tr.IaJN;L 
GJWAHATJ BENCH 

G.C.NO.218 OF 1986 

Bhuhaneswar 1(alita. 	- 	- 	Petitioner. 

vrs. 

Union of India and others. 	- 	- 	Resoondents. 

PRESENT 

The Hon'ble Shri D. Fathak, Vice-Chairman. 
The Hon'ble Shri S.F. Hazarika, Wember. 

en 

For the petitioner 	Shri B. Kalita & Shri B.C. Pathak, 
Advocates. 

For the respondents 	Shri B.K. Sharma, Advocate. 

Date of Judgment & Order 	The 2_7&day of .-.1987. 

JUDGUENT & ORDER 

The petitioner, Shri Bhubanoswar Kalita, who tas 

serving as Gateman under the N.F. Railway at Lumding, has 

challenged the order dated 24.10.1985 passed by the Divisional 

Rai1v'ay ?!hnager, North East Frontier Railway, Lumding, dis-. 

missing the petitioner from service, as well as the appallate 

order dated. 17.2.1986, passed by the Chief Engineer, North 

East Frontier Railway, Maligaon, dismissing the appeal of the 

petitioner. 	. 

2. 	The brief narration of the facts leading to the 

present petition is that on 6.10.85, the petitioner was 

attending his duties in the gate from 6 a.m. (for t.'alve 

hours continuously) and during his duty hours ouite a number 

of trains had passed through the line properly from both 

sides and the petitioner was performing his duties by closing 

the gate in time after getting signal/information nd at the 
7 

material time also, that is, at about 3-30 p.m. on that day, 

the petitioner was attending his duty with vigilant and 

watching the 'phone and the Railway line. Surprisingly enough, 

at the material time the petitioner did not receive any 

telephone... 
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telephone ring nol 	had received any sound in the Railway 

line or other signa' .Lndicatinq the arrival of the train. 

	

Immediately, after 	eing a train coming towards the gate, 

the petitioner had rushed for closing the cate, but at the 

said moment, he had seen a City Bus just reaching the gate 

and he had tried his best to stop the Bus by raising alarm. 

But the driver of the Bus did not respond to the alarm of the 

petitioner and had proceeded towards the Railway line and as a 

result thereof the Bus had fallen in front of the running train 

and :as damaged causing death and injuries to some of the 

occupants of the Bus. That about 3 days after the day of 

accident the petitioner was taken to the custody by the Police 

on surrender and'about 7 days thereafter he had boon released 

on bail by the learned Chief Judicial f.cagistrete, Gauhati, and 

thereafter, next day, the petitioner had gone to the Office of 

the Permanent Way Inspector, Gauhati, to report to his duty; 

but he was not allowed to join. On 26.10.85 the petitioner was 

served with the order passed by the respondent No. 3,coiwunicated 

under his signature as per letter No. E/DVCON/LN. Pt. I dated 

24.10.1985 dismissing the petitioner from service with immediate. 

effect in purported exercise of powers under Rule 14(ii) of 

the Discipline and Appeal Rules, 1968 (hereinafter referred to 

as "the Rules"). The etitioner has further stated that no 

enquiry was held before passing the said order of dismissal nor 

any charge—sheet or show cause notice was given to meet '"• 

any allegation. Against the aforesaid order the petitioner 

preferred an appeal before the respondent No.2 and by an order 

passed by him and communicated as per letter No.CPJSS/15/201 

UP/k43E.Pt.I dated 17.2.1986, the respondent No.2 dismissed 

the said appeal. It is contended by the petitioner that the 

impugned order of dismissal has been passed in violation of 

the provision of the Rules as well as the provisions of Article 

311(2) of the Constitution of India inasmuch as there did not 

4 

arise.. 
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arise such 	uatlon for invokinrj the p or to dispc'n ing 

v.'ith the er iry as envasagd under rule 14(11) of the 

Railway Servants Discipline and Appeal Rules,1968 (for short 

"Rules") 4  It is submitted that the impugned order .-;is passed 

• 

	

	 arbitrarily and in violation of principles of natural justice. 

It is also submitted that respondent No.2 had a4-- disposed 

of the appeal without taking into consideration the points 

I' 0 	 agitated by the petitioner in his appeal. 

3. 	The written statement has been filed on behalf of the 

• respondents, It is stated that the duty of the petitioner 

was to be alert, vigilant and watchful for aporoeching train and 

be prepared to clear the road traffic and close the gate before 

the train approaches and be prepared to protect the level 

crossing with detonator in case he is unable to clear the road 

traffic and close the gate in time. The petitioner had not 

been vigilant, alert and failed to close the gate for road 

traffic in time. The Gatemn was aware that 201 Up Cachar Express 

Was to arrive closely following 7 Up bUt still he did not remain 

in the duty bunk. The Station Master, Panikhaiti made phone 

all to the petitioner to inform about the apr:roachinçj Cachar 

Express but h'evas not available in his duty bunk and the Station 

Master could not contact him over phone. It was kno:n to the 	' 

petitioner tht the time was due for Cachar Express and yet he 

left his duty bunk and remained ih his residence. He also 

did not make any initiative to ascertain the position of the 

train from the Station !aster, lanikhaiti, which fact clearly 

j,roved his negligence to duty. Further, the petitioner did not 

come out of.his residence to his duty bunk, which Is nearer 

	

• 	to the level crossing to keep a sharp look out and to take 

timely action either to close the gate or to protect the track. 

It is stated that according to his own deposition, he "as 

enorossing in conversation with a Police constable nd his own 

family members at his residence. It was only after he heard 

the..... 
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the sound of the C. ar Express, he rushed .out to find that 

a road bus was als 	oming from north end to cross the track 

and there was no tir': to make any effort to stop the vehicle. 

The applicant's efforts to stop the vehicle at that moment proved 

futile. In raragraph 5 of the written statement, it has been 

stated that it is evident.from his ovin statement that the 

applicant awaited till the last moment when there was no time to 

stop either the bus or the train. The plea of the applicant that 

the driver of the bus did not respond to his alarm is riorèly 

an eye wash and a poor excuse to cover up the neoligence and 

also the fact that he was not vigilant and alert. It is admitted 

that the terrain in the vicinity of the L'xing is in plain 

country on the north side while it is high pleateau on the 

south side consequently the approach road'from north to south 

has quite steep grades and the visibility was obstructed, but it 

is denied that nothing could be seen if it was approaching 

towards the level crossing from Chandrapur side. These aspects 

do not cover the negligence on the part of the Gateman in 

Performing his duty. It is stated that he should have been much 

more alert as he was in the know of the poblems of the Gate-

being associated with the same Gate for more than 2 years prior 

to the accident. The petitioner was grossly negligent towards 

his duties. Thus, the petitioner was directly responsible fcr the 

accident. In paragraph 6 of the written statement, it has been 

stated that the eniry to ascertan the cause of the accident 

was conducted by the Commissioner of Railway Safety, North Eastern 

Circle, Gorakhpur, in accordance with the Rule 4 of the "Statutory  
Investigation into Railway Accident Rules 1973 issued by the 

linistry of Tourism and Civil Aviation under their Notification 

No.R_13_1(8)/71 dated 19.4.73, where the evidence of the 

applicant was recorded along with the others. The Commissioner 

of Railway Safety held the applicat primarily responsible for 

the....... 

• 	 . 	

• 	 " 	
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the accic 	for violation of CR 16.03(2) SR 16.3/4(i) and 

para 1604t : of the Thdian Railw.y and Morks Manual (1967 

Edition) 	'tract of which are detailed below 

G.R.16.03(2) 	Gaternan, where provided, shall, 
at all level crossinos be prepared 
whenever sucb level crossings be 

• 	 open to road traffic, to show a stop 
hand signal to any approachino train. 

SR 16,03/4(j) : 	At all level crossing, during such 
times as the gates or chains are open 
for road traffic to pass,• the Gateman 
shall keep a sharp look out for trains 
and be prepared to close and lock the 
gates or chains against road traffic 
to permit safe passage of trains. 

• 	 gra. 	1604(b) of Indian R 	sWaamdWor1's Manual. 
'Level crossing provided with gates and not 

• protected by signals - The gates must norially 
be kept closed and securely fastened against 
road traffic and may. only.be  opened for the 

• 	 passage of road traffic when it is necessary 
and safeto do so. Gateman, where provided, shall 
at all level crossings other than those controlled 
by gates designed to close across the line, be 
prepared whenever such level crossing be open to 

• 

	

	 road traffic, to show a danger signal to any 
aprroaching train. ' " 

The Divisional Railway Manager, Lumding, found the applicant 

• 	guilty of gross negligence of his duties and dismissed him from 

service under power conferred on him by Th.ile 14(u) of the 

Rules. In the impugned order, the Divisional R a ilv:ay :t nager  

recorded the reasons in writing for not holding the disciplinary 

enquiry. Divisional Railway Manager's letter which is the 

impugned order is enclosed and marked as Annexure "An to the 

petition. Further, the applicant was given an opportunity by the 

Divisional Railway Msnag'-.r to prefer an appeal against the 

punishment order. The appeal preferred by the appli c a nt:was  

disposed of by the appellate authority upholding the dismissal 

order of the Divisional Railway Manager. 

In paragraph .9 of the written statement, it has been 

stated that it is in the public interest not to delay the matter 

but to imjaose exemplars' and imnediate action on the staff who 

was guilty of gross negligence of his duties and caused such 

serious ..... 
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serious accidents. Therefore, the competent •thority undo: 

Rule 14(u) dismissed the applicant on the 	is of the 

inquiry report conducted by the Commissioner of Railway 

Safety, North Eastern Circle, Gorakhpur, according to rule 4 

of the "Statutory Investigation i n:to Railway Accident Rules, 

1973", wherein the applicant was held primarily responsible 

for the accident. In paragrah 10 it is stated that there 

is no violation of relevant Railway Rules and Article 311(2) 

of the Constitution of India. It is stated that circumstances 

of the case required to dispense with the enquiry as envisaced 

under Rule 14(u) of the Rules. In paragraph 13, it is stated 

that circumstances of the case left no room for holding any 

enquiry under the Railway Servants (DA) Rules, 1968,and 

warranted iiimediate action to create an atmosphere of trust 

and .faith on the general nublic. This is a very serious 

incident resulting in death cf twenty innocent lives only 

because of negligence of the petitioner. After the statutory 

enquiry conducted by the Commissioner of Railway Safety nothing 

new could have come out of a Departmental Enquiry. Further the 

petitioner was under judicial custody and it wasnot known 

as to ho: long he would remain under the custody. "The need 

to punish the guilty expeditiously to instill confidence in the 

mind of the travelling publi:c compelled with the detention 

of the petitioner did create conditions where an enquiry was 

not possible." 

6. 	The petitioner has been dismissed from service by 

invoking the provision of Rule 14(u) of the Rules. Rule 

14,as a ,ho1e, reads as under 

"Notwithstanding anything contained in, Rules. 
9to13: 

(i) where any penalty is imposed on a 
Railway servant on the ground of conduct which 
has led to his conviction on a criminal charge; 

(ii)where the disciplinary authority is satisfied, 
for reasons to be recorded by it in writing, that 
it is not reasonably practicable to hold an inquiry 
in the manner provided in these rules; or 

1110  
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(iii) where the President is satisfied that 
in the interest of the security of the State, 
it is not expedient to hold an inquiry in the 
manner provided in these rules; 

The disciplinary authority may corsider 
the circumstances of theease and make such 
orders thereon as itMeems fit; 

• 	 Provided that the Commission shell be 
• 	 consulted where such consultation is necessary, 

before any orders are, made in any case under 
this rule. 

Rule 14 is almost identical with the second proviso to clause 

('2) of Article 311 of the Constitution of India. The second 

proviso to clause (2)of Article 311 reads as under 

"(2) No such person as aforesaid shall be 
dismissed or removed or reduced in rank except 
after an inquiry in which he has been informed 
of the charges against him and given a reasonable 
opportunity of being heard in respect of those 
charges. 

Provided further that this clause shall not 
apply 

• 	(a) where a person is dismissed or removed 
or reduced in rank on the ground of conduct which has 
led to his conviction on a crir-inal charge; or 

where the authority enpot'ierdd to dismiss 
or remove a person or to reduce him in rank is 
satisfied that for some reason,to be recorded by 
that authority in writing, it is not rnasonb1y 
practicable to hold such inquiry; or 

where the President or the Governor, 
as the case may be, is satisfied that in the 
interest of the security of the State it is not 
expedient to hold such inoufry." 

Rule 14(u) is almost in pori materia with (b) of the second 

proviso to clause (2) of Article 311. Rule 14(u) provides that 

the disciplinary proceedings may be disoensed with for taking 

action against the Government servant by way of dismissal, 

removal and reduction in rank, when the disciplinary authority 

is satisfied that such action is necessary to'oe taken. The 

U disciplinary authority must record reasons in writing that it 

is not reasonably practicable to hold an inquiry in the manner 

provided. 

In Article 311 there is clause (3) which gives 

finality to the decision taken by the authority that it is 

not r(asonably practicable- to hold enquiry. This clause (3) 

reads 

"(3)...... 

t. 
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"( 	If in resnet of 	nv such nerson as 
aforesaid, a question afrises v.hether it is 
reasonably practicable to hold such inauiry,  
as is referred to in clause (2), the decision 
thereon of the authority empowered to dismiss 
or remove such person or to reduce him in rank 
shall be final." 

However, there is no such provision in Rule. l of the flules. 

It is the settled position of law that rticle 311 of the 

Constitution, confers certain safeguard upon persons employed 

in civil capacities to the Union or the State. The safeguard 

is that such person cannot be dismissed or removed by an 

authority subordinate to that by which he is appointed. The 

second safeguard is that he cannot be dismissed, removed or 

reduced in rank except after ar inquiry in which he has been 

informed of the charges against him and given an opportunity of 

being heard in resoeôt of the charges. The second safeguard 

is not, however, available to him when he is dismissed, removed 

or reduced in rank in any of the three clauses mentioned in the 

said proviso to Article 311(2). Similarly, the Rail'..ay servant 

cannot be dismissed, removed or reduced in rank without holding 

an inquiry save and except by invoking the provisions of Rule 

14(1), (ii) and (iii) of the Rues. As in the case of clause(b) 

of the second proviso to Article 31'(2) so also Rule 14(u) 

requires that the disciplinary authority is to be satisfied that 

it is reasonably not practicable to hold an inouiry in the case 

and without holding an inquiry the Railway servant may be 

dismissed, removed or reduced in rank. But, such satisfaction 

of the authority is to be recoded in writing that it is not 

reaconably practicable to hold an inquiry in the manner provided 

in the Rules. 

The order passed on 24.10 1985 by the Divisional Railway 

Manager, N.E.F. Railway, Lumdi g, reads 

N.F. Railway 
No. E/DCA/C0/LM Pt.I 	Office of the Divisional 

Ply. '.anaer, Luding. 
Dated, 24.10.1985. 
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1. 	Shri BhubanesWer Kalit'.as working asGateman of 	'C' 
S 	 Class-manned level crossirr? N6.20 at K.Z22J5-6 bet'qeen. 

Narangi and Panikhati stati ,t; on GHY - .LG section on 5th 
• 	 October/85. He was on duty I'om 6,00 hrs.. ,  in the morn.i\ng to 

• 	 18.00 	hrs. in the evenin. 	His duties were to keep gate 
leaves closed and locked against road'traffic whenever trains 
are to pass over the level crossing. For this purpose he had to 
bevigilant, alert and keep a sharp look outfor approaching 
tr4ins while on duty. 

•2. Q 	6th 	tobe/85 at about 15.45 hours, when train No.201 
UpCachar Express was passing over the level crossing it, 
collided with Bus No.ASK-722 resulting in the death of 25 persons 
and injuries to another 31. The accident took place because 
Shxi Bhubaneswar Kalita had not been vigilant and alert and had 

• 	 failed to close the gate to road traffic. 
Aftor carefully considering all facts of the case including 

th 	admission made by Sri B. Kelita himself 	in the course of 
• 

• 	 incuiry into the aforesaid accident, 	have corm 	to the con- .1 
cl'sion that Shri Bhubarieswar Kalita is guilty of serious 
dexeliction to duties and gross miScond"ct and is, therefore, 

• not a person fit to be retained in service. 
Q" account of his primary responsibility for this accident, 

Shri Bhubaneswar Kalita has been arrested, by. the Police and he 
is in their custody, while the case is under investigation. 	It 
is not reasonably practicable'e'xcept with considerable delay' 
to hold the disciplinary inquiry to give Sri Kalita an opportunity 
to defend him to shi.: 	cause against action to be taken against 
hirn. On th6ther hand, it is in the public interest not to delay 
the' matter but to impose exemplary and 	immediate punishment 

• 	 on the staff who are guilty of gross negligence of their duties 
and cause such serious accidents. 

Therefore, under powers conferred on me vide section 
'14(ii) of Discipline and Appeal Rules, 1968, 	I dismiss Sri 

• 	 Bhobaneswar Kalita, Gateman under P/hIGH? from service with 
immediate effect. 	Shri Bhubaneswar 'Kalita can appeal against 

- 	 this punishment order to the Chief Engineer, N.F. F.ly.,Ma1iaon, 
within 45 days.  

. 	 . 	 . 	 Sd!- S. 

To 	 Divisional'Rly..Manager,  

ShrI Bhubandswar 	F. Rail ;ay,Lumding.  

Designation - Gateman 	. ' 	 : 	 ' 	 . 	 •, 
Department. - Civil Engg;  

• 	Paragraph'5 of the'oder shOws that by invoking Rule 14(u) of the 

S 	 , ' 	 •' 	

' 	 Rules,' the petitioner has been dismissed from service with immediate 

effect. 	In paragraph 4 of the order gave the reasons for not holding 

•the inqui±y to thQoi1owing effect 

• 	 "It is not 	reasonably practicable except with considerable 
delay to hold the disciplinary inquiry to give Shri Kalita 
an opportunity to defend him to sh; cause against action to 

• 	 S 	 '. 	be taken against him. 	On thether hand, it is in the public 
• 	 . 	 • 	 interest not to delay the matter but to impose excmlery and 

immediate punishment on the staff who are guiltöf gross 
negligence oT_tl7eirduties and cause such serious: accidents'." 

9. 	Now, it is our consideration whether the reasons- set forth above 

fulfils the requirement of law for not holding the inquiry before 

passing tHe order of dismissal. 
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'.riting . dispense ''ith holding of the enquiry is tohe 

tested i the touchstone of the provision of law. 

10. 	The counsel for both the parties have drawn our 

attention to a recent land—mark decision of the Constitution 

Bench of the Supreme Court in . Union of India vrs. Vulsitam 

Patl and others, (1985) SOC 398, where the question that 

came up for consideration was the nature, scope and ambit 

of power of the disciplinary
, 
 authority to dismiss, remove, 

reduce in rank or compulsorily retire a Government servant 

dispensing with the disciplinary proceeding under second 

proviso to Article 311(2) of the Constitution or other such 

similar service rules. In the aforesaid case, the Supreme 

Court had an occasion to deal with a batch of cases where 

the Government servants were dismissed, removed or compu1sor 

retired from service invoking the seond proviso to clause 
Ox 	

(2) of Article. 311 of the Constitution, Railway Servants 

(Dscipline and Appeal) Rulps, J968, Central Civil Services 

(Classification, Control an1 Appeal) Rules,1965 and the 

Central Industrial Security Force Rules, 1969, without holding 

any inquiry. The Supreme Court has stated that the service. 

Rules may reproduce the provisions of the second proviso 

authorising the disciplinary authority to dispense with the 

inquiry contemplated by Article 311(2) in the three cases 

mentioned in the second p9viso thereto or any one or more of 

them. Such a rule, however, cannot be valid and constitutional 

without reference to the second proviso and cannot be read 

apart from it. Thus, while the source of authority of a 

particuiaro ffjcer to ct as a disciplinary authority and 

to dispense. with the inquiry is derived from the service rules, 

the source of his pover to dispense with the inquiry is 

ddived from the second proviso to Article 311(2) and not 

from any service rules. There is a well established distinction 

cc 
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between to exercise a power and the source of suck 	wer. 

Weither Rule 14 of the Railways Servants Rules nor 	similar 

rule in other service rules can be looked at apart 	om the 

second proviso to Article 311(2). It has been further stated 

by their Lordships that the executive instructions issued 

:y the Government of India containing the ooinion of the 

I covernmont of India on the scope and effect of the second 
proviso to Article 311(2) cannot be binding un the Court 

with respect to the interpretation it should place upon that 

proviso. To the extent that they may liberalize the exclusionary 

effect of the second provico they can only be taken a 	- 

directory. ExecutiVainstructions stand on a lower foting 

• 	then a statutory rule for they do not have the force of a 
• 	

tathtory rule. If an Act or a rule cannot alter or liberalize 
• 	

the exclusionary effect of the second proviso, executive 

.nstructions can do so even much less. Dealing with sub- 

clause (b) of the second proviso to Article 311(2) and cl.use 

(3) of Article 311, the Supreme Court has observed as follows 

"Where a government servant to v:hôm clause (b) 
of second proviso or an analogous provision of'the 
service rule has beep applied and he approaches 
either the High Court under Article 226 or Supreme 
Court under Article 32, the Court will interfere on 
grounds well established in law for the exercise of 
power of judicial review in matters where administrtjve 
discretion is exercjserJ. It will consider ';hejher 

	

• 	 clause (b) or an analoaous provision in the service rules 
was properly applied or not. The finality given by 
Article 311(3) to the disciplinary authority's decision 

	

• 	 that it was not reasonably practicable to hold the 
inquiry is not binding uoon the CourtL The Court will 
also examine the charge of malafides, if any, rnde in-
the writ petition. In examining the relevancy of the 
reaspns, the Court will consider the situation which 
according to the disciplinary authority made it come 

	

'6 	• to the conck,sion that it was not reasonably practicable 
to hold the inquiry. If the Court finds that the 

is
reasons • 	are irrelevant, then the recording of,its satfaction 

by the disciplinary authority would be an abuse of power 
conferred upon it by clause (b) and would take case out 

• 	of the purview of that clause and the impugned order 
of penalty would stand invalidated. In considering the 
relevancy of the reasons given by the disciplinary 

	

• 	
0 	authority the Court will not, however, sit in judgment 

Over.... 
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over then like a Court of d1rst 	eal In 
I
NK 

 

order to decide whether the reasiu are germane 
to clause (b), the Cout must puu 	elf in the 
place of the disciplinary authori 	and consider 
what inthe then prevailing situa . n a reasonable 
man acting in a reasonable way would have done. 
The matter will have to be judged in the light of 
the then prevailing siltu tion  and not as if the 
disciplinary authority 1  was dciding the question 
whether the inquiry should be .disDensed with or not 
in the cool and detached, atmosphere of a Cour-troorn, 
removed in time from the situation in cuestion, Where 
two views are possibld, the Court will decline to 
interfere. 

(empgasis added by us) 

It is seen that the Supreme Cout has laid down that the 

reasons recorded by the authori+.y that it will not be reasonably 

practicable to hold the inquiry must be germane to come such 

decision. What is required by law is that it is not reasonably 

practicable to hold the inquiry The emphasis as given in the 

exclusionary provision is that the inquiry cannot be reasonably 

held in the facts and circumst.nces of the case.' 	aling with 

the condition precedent for the application of clause (b) of 

Article 311(2), their Lordships has stated "The condition 

precedent for the application of clause (b) is the satisfaction 

of the disciplinary authority .  that ' its not reasonably 

practicable to hold' the inquiry contemplated by clause (2) of 

Article 311. What is pertinent to note is that the Word 

used are 'not reasonably practicable' and not 'impracticable'. 

Their Lordships has further stated that for the valid application 

of clause (b) of.the second prviso to Article 311(2) is that the 

disciplinary authority should 'ecord in writing its reason 

for its satisfaction that it is not reasonably practicable to 

hold thinquiry contemplated by Article 311(2). This is, a 

cnstitutional obligation and if such reason is not recorded 

in writing or that the reason recorded is irrelevant, the 

order dispensing with the inquiry and the order of penalty 

following thereupon would both be void and Unconstitutional. 

11.' 	From a perusal of the aforesaid obvorsation of the 

Supreme Court, it is seen that the reasons recorded for not 

holding..... 
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hording the in ::.ry discldsed that the situation as 

prevailing at tH time of the occurrence and thereafter 

it is not reaso.hly practicable to hold the inuiry, where 

there is a situation of ter 	 eatening or intimidation 

of the witnesses who are going to give evidence against the 

delinquent employee would not appear with fear of reprisal. 

(underlined by us). The Supreme Court has given some illustration 

as to under what circumstances that it is not reasonably 	- 

practicable to hold the inquiry in view of the situation 

prevailing at that time. As the illustration is not exhaustive 

the main consideration is that the situation prevailing at the 

relevant time is such that it is not reasonably practicable to 

hold the inquiry and the same must be reflected in the reasons 

recorded by the authority. 

In the instant case, the reasons recorded by the 

disciplinary authority that it is not reasonably practicable 

to hold the inquiry are that (a) holding of inquiry will cause 

the delay and (b) to impose exemplery and immediate punishment. 

In our opinion, these reasons are not germane to come to a 

decision by the disciplinary authority that it is not reasonably 

practicable to hold the°inquiy. If delay is a reason for 

dispensing with the disciplinary proceedings no enquiry would 

be possible to hold because the reasonable delay is there in all 

the cases of enquiryaccording to the rules and proedure for 

holding the inauiry. To impose exemplery and immediate punish-

ment and to dispense with the inquiry is also not found to be 

just. The exemplery and immediate punishment may be called for : 

any particular case and that will have to be after the 

delinquent employee is proceeded in a disciplinary proceedings. 

• 	The authority is not estopped from imposing an exethplery and 

• immediate punishment, but that can only be done ft.er  the 

• 	'iniry. We do not find that the reasons recordec by the 

Uthority are in conformity of Rule 14(u) of the Rules. 

From the facts we have noticed that some innocent persons 

hav ..... 
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have lost their : 'es due to the acident that occurred 

in the present 	The loss of innocent lives cannot be a 

basis to dismiss the employee v:ithut holding an inquiry. 	- 

The inquiry would have brought to light under what circumstances 

the accident occurred and to what extent the neligence of the 

petitioner is attributable to such accident. It is also found 

from the written statement of the respondents that the Station 

Master of.Panikhaiti gave a telephone call to the petitioner, 

but he was not found in his bunk. It shows that no communication 

could be conveyed to the petitioner about the pproaching of 

Cechar Express train to Gauhati. If that is so, the Station 

;iaster at Panikhajti must be alerted the driver of the train 

that by the telephone call the Gaternan at Gauhati could not be 

contacted. It is not found from the record as to whether 

the Station '.aster at Panikhaiti took such action. This would 

have only revealed if an inquiry would be held. We have also 

noticed from the written staten nt of the resnondents that the 

terrain near the gate in ouestion was such that the visiblity 

from the bunk of the approaching train from the sid of Chandrapur 

was not possible. Therefore, the only communications that had to 

be established was by telephone from Panikhaiti Railway Station 

which in this case unfortunately did not hapoen. The petitioner 

has stated that he was all al3ng in his duty bunk and he has 

stoutly denied to have any incoThg telephone call from Panikhaiti 

Station M3ster. 

14. In view of the facts and circumstances and for the 	- 

reasons stated above as well as hearing the learned counsel 

for the parties, we come to the definite conclusion that the. 

reasons recorded by the disciolinary authority are not at all 

relevant and in conformity wilt~j the Rule 14(u). Accordingly, 
v/a are •of the confirmed opiniorj that the impugned order dismissing 

th e petition:ithout holding 	inouiry is not sustainable in levi. 
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In the result, the application is allowed and 

the impugned order is set aside. The petitioner shall be 

d'emed to be in continuous service. Ha:ever, we may nake it 

clear that the authority shall be at liberty to take any 

action in conformity with law after holding inquiry, if died 

fit. 

The petition is allowed. No costs. 

- - 	 VICE-CRIF1'J1 

Sarrna 

Copy 

Central dr 
Guwahai Eerh • 	 -- 

Ut -I 
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Hon'ble Justice Shri D.Pathak, Vice—cha1rman. 
Hon'b].e Shri. S.P.Hazarika, Member. 

JIJD3MENT 	( per 	S. P.Hazarika 	) .Dated, 	- 	—1987. 

I have perused the judgment prepared by the 

esteemed Judicial Member. I am in agreement with the 

findings arrived at • I am also generally in agreement with 

the views expressed therein. As however there are some other 

reasons and the issued involved may also be approached in a 

different way it is felt that it would be desirable to 

record them separately. 

2. 	This application under Section 19 of the Admini- 

strative Tribunals Act, 1985, filed by a Gateman of the 

N.F.Railway is directed against an order made by the Divisi-

onal Railway Manager, Lumding on 24-10-1985 under rule 14(1) 

of the Railway Servants . 
( Discipline and Appeal ) Rules, 

1968 ( for short— the rules ) dismissing him from service 

without informing him of the charges against him and without 

holding an enquiry. The Chief Engineer N.F.Railway to whom 

an appeal was preferred also summarily rejected the appeal 

in his order dated 17-2-1986. 
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3, 	The facts of the cake are short. C '.10.1985 

when the applicant was the Gat-.man on duty i 'he level 

crossing No. 20 between Narengi and Panikh&ti 	tions of 

the Gauhati—Lumding Section of the N.F.Railway a major train 

accident took place at about 3.30 P.M. 	A city—bus in 

passing through the level crossing collided with a running 

passenger train resulting in he death of 26 persohs and 

injuries to many others. Being nervous the applicant fled 

away from the place and after about three days of the 

occurrence he was taken into custody by Police on surrender. 

About seven days thereafter he was released on bail by the 

ief Judicial Magistrate, Gahati and he imediateiy reported 

at the office of the PermanentWay Inspector for his duties 

but he was not allowed to join. On 26-10-1985 he was served 

with the impugned order of dismissal dated 24-10-1985 holding 

him primarily responsible for the accident for keepingthe 

gate open. 

4. 	The applicant attacMs the order of dismissal and 

the appellate order with thes ~e four main contentions, viz. 

that the D.R. 'M. is not competent to make the 

impugned order. 

that there was no such situation for exercising 

the special pwer under rule 14(u) for which 

the impugned 0 rder has been violative of the 

provisions of Article 311(2) of the Consti-

tution, 

that the appiLant is not at all guilty. He 

did everhjn to avert the accident for which 

• 	 the responsibility lies elsewhere in the 

Railway administration, and 

that the appellate order which.js not a speak-

ing order was made without any consideration 

COV 	 of the grounds taken. 

.....3 
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The respondents deny all these contentions of the 

plicant and affirm that the D.R. M. is fully competent to make 

order of dismissal, that the circumstances did exist toconclude 

V 	it was not reasonably practicable to hold an enquiry and that 
tJ disciplinary authority having been fully satisfied aboth the 

guilt of the applicant had imposed the penalty which was not 

excessive in the circumstances. 

• 	 6. 	Rule 14 (ii) provides that 	notwithstanding anhing 

contained in rule 9 to 13 where the disciplinary authority is 

• 	 sat.sfied for reasons.to  be recorded by it in writing that it is 

not reasonably practicable to hold an inquiry in the manner provided 

• 	in hese'rules the disciplinary authority may consider the circiari 

stances of the case and make such orders thereon as it dees fit. 

This is actually the provision of clause (b) of the Second proviso 

to Aticle 311(2) of the Constitution. Article 311(3) oE.the Contti-

tutlon however provides that, " if, in respect of any such person 

as aoresajd, a question arises as to whether it is reasonably 

prac1icable to hold such enquiry as is referred to in clause (2) 

the decision thereon of the authority empowered to dismiss or 

remoe such person or to reduce him in rank shall be finái.' But 

inspite of this Constitutional provision such an order has also 

been made appealable under rule 18(1) like any other order of 

• 	 penaly. Before proceeding to scan an order made under rule 14(11) 
• 	

it is therefore necessary to pause and examine the scope If any 

• 	 for such an order to come under the scrutiny of the appeliate 

• 	 and other departmental authority or the judicial authority , and 

if so the extent to which such scrutiny may be done. 

7. 	The entire gamut of the special procedure forimposing 

major penalty on a Railway Servant or for that matter on any 

civilian Government servant came up for consideration of the five-

judge constitution bench of the Supreme Court in the celebrated 

judgment in Tulsirarn Patel Vs. the l.%ion of India ,(1985 ) 

3 ScC 398 : 1985 SCC ( L and S ) 672 • Just two months 
after this judgment the Supreme court in the case of Satyavir 

5ingh Vs. Union of India 1986 S.C.C. ( L & S )i summarised the 

large rumber of issues decided by the Constitution Bench 
• 	 • 	( with oe- judge dissenting ) in the aforesaid case of 	- 

Co1p'. 

be 
CeukC .  
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lulsiram Patel Vs. Union of india and serialised th&t onclu-

sions numbering 114 in fifteer different parts topic 'ise. 

For the determjnatjon of the issues involved in our 	sent 

case,all the governingl principles have been laid 	in 

these illustrious judgments. It may however be noted that 

these two judgments were made before the " appointed day " 

for the Administrative Tribunals Act 1985 . Hereinafter 

" conclusion No. " shall mean the conclusion No. in the judg 

ment in the case of Satyavir Singh Vs. Union of India. 

8. On judicial revie' of an order made under rule 14(1i 

the Supreme court has obsered in conclusion No. 107 J 
- 	

that " the finality given by clause (3) 

of Article 211 to the disc1pinary authority's decision that 

it was not reasonably practicable to hold the inquiry is not 

binding upon the court and the court would consider whether 

clause (b) of the second proviso or an analogous service rule 

had been properly applied or, not. " Before that the Supreme 

court in its conclusions NcL 104 and 106 on the topic of 

judicial review has observed 

"(104 ) 	Where a clause of the second proviso to 
Article 311 (2)or an analogous service rule is 
applied on an extraneous ground or a ground having 
no relation to the situation envisaged in such 
clause or rule,the action of the disciplinary 
authority .in a -41ying that cause or rule would 
be mala fide an1, therefore, bad in law and the 

court in exercise of its power of judicial review 

would strike down both the order dispensing with 
the inquiry and the order of penalty following 
thereupon. 

(106 ) In the case of a civil servant who has 
been dismissed or removed from service or reduced 

in rank by applying clause (b) of the second 

proviso to Article 311(2) or an analogous service 
rule, the High Court under Article 226 of this 
Court under Article 32 will interfere on grounds 
well—established in Liw for the v,-r-4c n 

power of judickal review in matters where admini-
strative discretion is exercised. " 

to 

41  
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These principles thus clarify that notwithstanding the provision 

of Article 311(3) the Tribunal may scrutiñise whether the power 

.inder rule 14(u) has been properly exercised or not in this case. 

9. 	On the first contention of the applicant about the D.R.M.'s 
I. k 

want of jurisdiction Shri. A'11 'Br.4Ja the learned counsel for the 

respondents submit that the D.R. W. being an authority superior 

to the appointing authority of the applicant is fully competent to 

make the impugned order. This fulfils the Constitutional requirement 

of Article 311(1) of the Constitution and the relevant provisions 

of the Rules. But there is still a point, In the case of Tulsiram 

Pate]. Vs. .kion of India ( Supra ) the Supreme Court at paragraph 

130 of the judgment has observed and has.reiterated it at conclusion 

No. 58 , that " the reasonable practicability of holding an na 

an enquiry is a matter of assessment to be made by the disciplinary 

authority. Such authority is generally on the spot ad knows 

that is happening. It is because the disciplinary authority is the 

best judge of this that Clause (3) of Article 311 makes the decision 

of the disciplinary authority on this question final. " Although 

any higher authority in the hierarchy above the appointing authority 

may also be a disciplinary authority, for the purpose of adopUing 

the special procedure of rule 14(u) the disciplinary authority 

on the spot, that is, the appointing authority is ordinaily 

required to be the disciplinary authority For any higher authority 

other considerations besides the ground-' of not being reasona-

bly practicable for holdina the enquiry may also dome to play. 

This shall be presently seen below with reference to the 

submissions of the respondents in their counter—affidavit. In 

the absence of any explanation a question may arise as to 

why the appointing.authorjty who is ordinarily nearest to the 

spot and who is supposed to be more in the know of the situa-

tion actually prevailing, was not allowed to exercise his 

discretion to dispense with the enquiry or to hold a full 

enquiry as usual. On this ground alone the impucrned order may 

be liable to be held as bad but this aspect is being further 

discussed below 

6 



, —6- 

10., 	At this stage let the substantive portio 'f the' 

impugned order be noticed. On rasons for dispensinç ith the' 

enquiry the order at paragraph 4 states 	On accou. of 

his primary responsibility for this accident, Shri Bh;answar 

Kalita has been arrested by the Police and he is in th.ir 

custody, while the case is undr investigation. It is not 

reasonably practicable except with considerable delay to hold 

the disciplinary inquiry to gi'ie Shri Kalita an opportunity 

to defend him to show cause aginst action to be taken against 

him. On the other hand, it is .n the public interest not to 

delay the matter but to impose examplary and immediate punish-

ment on the staff who are guilty of gross negligence of their 

duties and cause such serious accidents. " In the counter 

affidavit however the rnspondents add something more . Paragraph 

13 of the counter affidavit rads as below 

' That circurnstanes of the case left no room 

for holding any enquiry under the Railway Servants 
(D&A) Rules, 1968ànd warranted immediate action to 

create an atmosphre of trust and faith on the 
general public. This was a very serious incident 

resulting in death of about twenty innocent lives 

only because of negligence of the petitioner. After 

the statutqry Enquiry conducted by the Commissioner 
of Railway Safety nothing new could have come ou-t 

of a Departmental Enquiry. Further the petitioner 
was under judicia!1 custody and it was not known as 

to how long he wculd remain under the custody. 
The need to punish the guilty expeditiously to 
install confidence in the mind of the travelling 

public cop,led wth the 'detention of the petitioner 

did create conditions where an Enquiry was not 
possible. In any case the Enquiry under the D & A 

Rules would have been a mere- formality afterthe 
petitioner having been found primarily responsible 

for the accident by the enquiry conducted by the 
Commissioner of railway Safety. W 

• 	coc'" 
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On the examination of 	relevancy of the reasons 

.given for dispensing with the enqu... 	the Supreme Court 

directs in conclusion No. 108 tha. l  the court will 

consider the circumstances which, a:'. -ding to the disciplinary 

authority, made it come to the ConCi'v,jOfl' that it was not - 

reasonably practicable to hold the inquiry. if the court 

finds that the reasons are irrelevant, the order dispensing 

with the inquiry and the order of penalty following upon it 

would be void and the court will strike them down. In 

Considering the relevancy of the reasons given by the disci-

plinary authority, the court will not , however, sit in 

judgment over the reasons like a court of first appeal in 

order to decide whether or not the reasons are germane to 

clause (b) of the second proviso or an analogous service rule. 

The court must put itself in the place of the disciplinary 

authority and consider what in the then prevailing situation 

a reasonable man acting in a reasonable manner would hav—e 

done • It will judge the matter in the light of the then 

prevailing situation and not as if the disciplinary .Uthøtity 

was deciding the question whether the inquiry sho'ld be 

dispensed with or not in thecool and detached atmosphere 

of a court room, removed in time from the situation in question. 

Where two views are possible, the court will decline to 

interfere . 

While observing that the disciplinary authority 

is not expected to dispense with a disciplinary enquiry 

lightly or atbitrarily or out of ulterior motives' or merely 

in order to avoidthe holding of an enquiry or bedause the 

Department's case against the civil servant is weak and must 
'V 

fail, the Supreme Court states at conclusion No. 59 that 

" (59) It is not possible to enumerate the cases 
in which it would not be reasonably practicable to hold the 
inquiry. Illustrative cases would be - 

evil 	 8 

to 
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.re a clvii servant, particlarly through 

.i together with his associates, so terrrizes, 

tatens or intimidates withesses who are going 
to t Jive evidence agaiist him with fear of 

rc:isal as to prevent them from doing so , or 

where the civil servant by himself ortogether 
• 	 with or through others threatens, intimidates 

and terrorizes the officer who is the disciplinary,  
authority or members/of his family so that he is 

afraid to hold the inquiry or direct it to be held,or. 

where an atmosphere Of violence or of general 
• 	 indiscipline and insurbordination prevails,it 

being immaterial whether the concerned civil 

servant is or is not a party to bringing about 
such a situation. 

In all these cases, it must be remembered that numbers 

coerce and terrify while an indivldi&l may not 

13. 	 The need to avoid in the public interest the delay 

involved in holding a regular enquiry has been cited in the order 

as well as by the respondents as the main reason for dispensing 

with the enquiry. In this regard the Supreme Court observes in 

conclusion No. 69 that " In cert in cases, the exigencies of 

a situation would require that prompt action should be taken 

and suspending a civil servant would not serve the purpose and 

sometimes not taking prompt action might result in the trouble 

spreading and the situation worsening and at times becoming 

uncontrollable. Not taking prompt action may also be construed 

by the trouble...rnakers as a sign of weakness on the part of the 

authorities and thus encourage them to step up their activities 	 H 
or agitation. Where such prompt action Is taken in order to prevent 

• 	 this happening, there is an elemnt of deterrence in it but this 

is an unavoidbble and necessary Iconcomitance of such an action 

resulting from a situation .whic 1h is not of the cetion of the 
authorities . 

..........9 
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14. 	Such an accident is bound to erode " the trust and 

faith of the general public ". on the Railways but it .is not the 

case of the respondents that a situation was created by a section 

• of the Public or others somewhere near the place of occurrence 

which had rendered it not practicable to hold the disciplinary 
• 	 enquiry. It is clear from the counter-affidavIt that the guilt 

of the applicant in this matter has been gathered from the report 

of the enquiry conducted by the Commissioner of Railway Safety, 

North Eastern Circle, Gorakhpur in accordance '.'ith the Rule 4 

of the Statutory Investigation into Railway accident Rules 1973. 

A copy of this Rule was not made available to this Tribunal. A 

copy of this statutory enquiry report has not blso. been produced 

in the Tribunal. But the fact is that such a public enquiry 

with a much wider scope than the domestic disciplinary enquiry 

could be smoothly held. It is not contended that there was any 

• 

	

	 interference from any quarter in that enquiry. It is therefore 

difficult to comprehend what could be the difficulties Or the 

• 	 circumstances for which the disciplinary enquiry was held to be 

not reasonably practicable. The restoration of the public confi-

dence on the Railways and the urgency of doing so may be immeridy 

expedient or highly desirable but an expediency or desirability 

of the kind is unconnected with the pract
CA
ibility of the discipli-

nary enquiry . They are entirely irrelevant for the purpose of 

deciding the fitness of the circ.mstances to resort to the special 

procedure of rule 14(1). Also the higher authori±ies are more 

J innuenced by the broader aspects of repairing the damage to 

the Railway's credibility done by such serious accidents whereas 

the lower levels get more concerned with the fixation of respon-

sibility . Had the matter been left to the appointing authority 

to decide as the disciplinary authority it was not unlikely that 

it would have decided to hold the disciplinary enquiry as that 

would •have given the to the fixation of responsibility a more • 	• 
convincing impress. But the other possibilitym may also exist 

to justify the taking away of the power of the disciplinary 
be 

authority from the appointing authority wh mightto fix 

the responsibility at a lower level, to save its own skin. 	• 

10 
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The records before the Tribunal give no indication as to what 
Ak  

was the ground f Or the authority to withdraw the power of 'disci 

plinary authority from the appointin authority to a higher 

authority. The Tribunal would therefre be inclined to hold that 

the exercise of the power in this case by a higher authority 

cannot be convincingly said to conform to the principle as laFd 

down by the Supreme Court at conclusion No. 58 referred to at 

paragraph 9 above. 

Another reason given for exercising the special power 

is unavailability of the applicant for the enquiry as he was 

under judicial custody . This fact has been stoutly denied by. 

the applicant. It is not known whe the statutory enquiry was 

held but the cunter affidavit confirms the presence of the 

applicant and his examination during that enquiry. Assuming that 

he was arrested and taken to judicial custodyafter receipt of the 

report of the statutory enquiry conducted by the Commissioner of 

Railway Safety , holding him " Primarily responsible ', even then 

his whereabouts could not be unknown. Arrest and release are all 

natters of Poiice and Prion recods which can be easily verified. 

But the applibant's specific averent. that before the making of 

the impugned order of dismissal he had reported to the P.W.I. 

for duties hs remained unrefuted. The counter affidavit and the 

respondents records taken together lead to an inescapable conclu-

sion that the pplicant was not unavailable for the enquiry and 

therefore the second ground tak n for dispensinj with the enquiry 

is untenable. Besides, clear guidelines exist as to how to conduct 

an enquiry when the charged official is unavailable for the enquiry. 

The absence of the Railway servant cannot therefore be accepted 

as a ground'f or dispensing with the enquiry. 

The impugned order also speaks of the need of visiting 

the delinqunt with an exemplar' punishment. It is not clear 

whether the statement is a justiiflcation for the extreme penalty 

or aleo a justification for dispensing v.th the enquiry. The 

quantum of [punishment is wholly unrelated to the practicability 

ofholding the enquiry. 	 . 
/ 	

.....11 
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/ 17. 	Thus the reasons given in the impugned order for 

dispensl.i with the enquiry, viz. (1) the need to avoid the delay 

involved 	an enquiry and (2) the unavailability of the applicant 

forthe en..ry or (3) the need to impose exemplary punishment, 

must be hld to be no reasons at all and on that ground alone the 

impugned order will be liable to be quashed. 

A copy of the appeal.petition made to the Chief Engineer 

is not before the Tribunal. But whatever might be the grounds taken 

in the petition, the appellate order which just reads as 

The Chief Engineer, N.F.Railway , Maligaon 

who is the appellate authority in this case has 

gone tnrougn your appeci aateo 30.11.85 careu.LJ-y 

and taking all aspects into consideration has deci-

ded that there is no ground to alter the orders 
of dismissal passed on you by DRY/L1G and has 
upheld the orders of dismissing you from service.' 

cannot be sustained. It is not a speaking order and such one—line 

order giving no reasons carries little weight in the eye of law. 

19. Discussing the role of the appellate authority while 

'dealing with an appeal against an order made under rule 14(1) 

the Supreme Court has laid down the principles to be followed. 

These are in the conclusion Nos reproduced below : 

' (94) Sub—Clause (ii) of clause (c) of the first 
proviso to Rule 25(1) of the Railway-Servants 

( Discipline and Appeal ) Rules, 1968 , interalia 
provides that t where an inquiry has not been held 
the revising authority shall itself hold such 
inquiry or direct such inquiry to be held, subject 
to the provisions of Rule 14 of the said Rules 
which is analogous to the second proviso to 
Article 311(2). Thus, under the said Rules a 
ailway servant has a right to demand in revision 
an inquiry into the charges against him subject to 
a situation an envisaged in Rule 14 of the said 
Rules not prevailing at that time. 

12 
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Although a provision slmilr to sub-clause (ii) 

of clause (c) of the first proviso to Rule 25(1) of the 
Railway servants C Discipline and Appeal) Rules, 1968 
does not exit in the rules rela - ing to appeals in the 
said Rules, }aving regaid to thefactors set out in Rule 
22(2) of the Said Rules which ae to be considered by 

the ap.pe1jate.autho±jt in deciing an appeal, a provi-

s&on similarto the said sub-clause (ii) of clause, (c) 
of the firsti proviso. to Rule 25(1) should be read and 
imported ±ntb the provisions rellatIng to appeals in the 
said Rules. 

Wherel  service rules do not contain a provision 

similar to sub-clause (ii) of caUse (c.) of the first 
proviso to Rule 25(1) of the R?ilway Servants C Discipline 
andAppeal ) Ru'es, 1968 havirigj regard to the factors to 

be ta.ken into account by the appellate authority in deciding 
an appeal, a provision similar to the said subTclause (ii) 
of clause () of Rule 25(1) of the Railway Servants 
Discipline and Appeal ) Rules, 1968 • should be read 

and importe 1d into the provisions relating to appeals and 
revision cntained in such service rules. This would, 
however, be sub3ect to a situation envisaged by the second 

proviso toFArticle 311 (2) notexisting at the time of the 
hearing of the appeal or revision. 

.(-i) 	
Ever in a case where at the time of the hearing 

ofthe appel or revision, as the case may be, a situation 

envisaged bythe second provis to Article 311(2) exists, 

as the civil servant, if dismised or removed, is not 
continuing1 in service and if reduced in rank , is continu-

ing in serrice with the reduced rank , the hearing of the 
appeal or revision , as the case may be, should be posponed 
for a reas1onable length of time to enable the situation to 
return to inormal. 

x,oc 	 xxx 	xxx 

() 	A Cl ivil servant who has been dismissed or removed 
from service or reduced in raiik by applying to his case 
one of the clauses -of the second proviso of Article 311(2) 
or of.an analogous service rule has, therefore, the right 

in a depa'tmental .appeal or rvision to a full and complete 

inquiry ibto the allegations made against him subject to a 
situation 1  envisaged in the se/cond proviso to Article 311(2) 
not existing at the time of the bearing of the appeal or 

revision application. Even in a case where such a situation 
exists, he has the right to ) - ave the hearing of the appeal 

13 
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or revision L.1icatjon postponed for a reasonable 
length of tirn 'or the situation to be come normal. 

xxx 	 xxx 	 xxx 

(ioi) A civil :,.rvant who has been dismissed or 

removed from sea. vice or reduced in rank by applying to 

his case clause (b).of the second proviso to Article 311(2) 
or an analogous service rule can claim in appeal or 

• revision that an inquiry should be held with respect to 
• the charges on which such penalty has been imposed upon 

him unless a situation envisaged by the second proviso 
is prevailing at the hearing of the appeal or revision 

application. Even in such a case the hearing of theappeal 
or revision application should e posponed for a reasonable 
length of time for the situation to return to normal. " 

b• 

Vhile laying down the above principles the highest cout has 

however made it clear that " in a case where a civil servant 

has been dismissed or removed from service or a reduced in rank 

by applying clause (b) of the second proviso or an analogous 

service rule to him, by reason of clause (3) of Article 311 it 

is not open to him to contend in appeal, revision or review that 

the inquiry ws wrongly dispensed with." 

In view of the above principles it was only proper 

for the appellate authority 
, instead of summarily rejecting the 

appeal, to order a full and complete enquiry into,allegatjons. 

It was particularly wrranted in the content of the cohtentjos 

facts and circumstances through which the applicant seeps to 

establish his complete innocence. These facts and circumstances 

J are referred to in a paragraph below ; 

It is also worthwhile to state at this stage what 
the Supreme Court 

• has observed about the nature of the guilt 

and the quantum of punishment which will be R it adequate. In 
conclusion No. 76 the court okserves 

" • the quantum, and extent 
of the penalty to be imposed In cases such as the above would 

depend upon the gravity of the situation at a particular centre 

and the extent to which the acts said to be committed by 

particular civil servants, even though not serious in themselves, 

14 
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in njunction 
with acts committed by others contributed 

to 	
..ngiflg about the situati?n. The fact, therefore, that 

at a ,rticular centre certaih 
civil servants were dismissed 

from ',arvice 	
ther centres they were only 

while at some c 
penalties were 

removed from service does no 
mean that the  

arbitrarily imposed. 

In the present C8sè the 	
}t of the alleged 

22.  
lapses Of the applicant hae been taken as a determinant 

d,sciPlifl31'Y authoritY came to the 
of the penalty. But' the  

ôonclUsiofl that the appliCflt was not wholly responsible 

and that he as onlY'PriThr1lY 
responsible: There is then 

the question of apportionTent of the responsibility 
. The 

a 

records do not indicate  if 
 such an apportioflmt oi iii,.  

ponsibilitY was done and ~if ,the extreme penalty was held 

to be necessary after such apportionémt About the result 

of the accident it is however noted that the impugned order 

puts the deathtat 26 whereas the counter_affidavit 

submitted long after th, puts this figure at 
11 about twenty. 11  

	

23. 	
Reference to the fact of the applicant being 

available has been eatlier made for examining the sustenabi 

fG lity, special procedure that was taken. In the interest of 

justice it is also necessary to refer to a few facts which 

shall have a bearing on establishing the guilt and its extent 

or the innocence of the applicant in the unfortunate accident. 

	

24. 	
Some of the vital allegations, against the 

applicant centres 	
the location of the telephone at 

the level crossing. According to the.appliCaflt it is installed 

at his gate_residene but a ccording to the respondents it is 

at the bunk of the gate. MOGb of the other allegations willbe 

toothless if the applicant's contention is correct. 

Whether1 the train was in time and whether the 
be t' 	 25 ,  

a to 	 - 

Ce 	 gateman was sent 

ocate 	not found on the 

topography of the 

information over the phone or he was 

one are all matters of fact. The general 

lace and the obstructions to the visibility 

. . . . • 	15 
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due to the gradient of the :il track, the level ofthe highway 

and the existence of banana 	es are generally admitted by the 

respondents. It is a common \'wledge that sharp and effective 

t.mb1e strips enable the stc.rqe of a vehicle even if it is 

face to face with a 1ocomotiv t the last moment and whether such 

xumble strips were in existence on the roadon either side of the 

track.at  the level crossing and whethex standing instructions were 

tere for speed limit and w1istling due to the poor visibility 
fr 

are also matters of a fact. If the approach of the train could not 

be communicated to the gateman but the fact was intimated to the 

driver of thetrain the accident was certain to be averted and 

the gateman could have been then proceeded against only for 

his not being at the gate if he was actually absent. We are 

constrained to observethat the respondents' submission In the 

cciunter affidavit about the lack of initiative of the gateman to 

ascertain from the Station master the time of arrival of a train, 

to say ; the , least, is surprising. It is dangerous to depend 

on the initiative of a group D staff in such serious matter. 

It: IS also ebsurd. to expect it when the other supervising staff 

fài.ls to discharge even the normal duties of Proper upkeep of 

the track and its visibility at appropriate places aid.fails 

totake the minimum care in situations,,here communications 

about an advancing train could not be given to a gateman for 

whatever reason. Much has been stated about the classification 

of the gate and the need to keep a gate closed ordinarily and 

to be opened onlywhen a vehicle passes. The volume of traffic, 

as is seen from the applicant's submissions does not make it 

phyica1ly t possible to do so and what is done is the otheay 

to Ieep the gate open and close it for the trains to pass. These 

devélopmentsabout increasing rod traffic and the strain onthe 

two gatemen^ doing twelve hours continuous duties are matters 

for the higher authorities to notice and deal with. The Tribunal 

does not have anything before it to be satisfied as to how the 

guiltf any, of the applicant was assessed and whether all these 

facts and circumstances were taken Into account while coming to 

the view that the extreme penalty was warranted In the•s •  All 
this is however not to be taken as comments on the guilt or 

innocence of the applicant. 	
. . . .16 
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• 	 26. 	 In view of the discussions abov.e the 

impugn 	order of dismissal as well as the impugned 

appellate order must be quashed and set aside and which 

accordingly is done. The aplicant shall be treated as 

on duty with effect from the date of the impugned order 

of dismissal. The Tribunal would not make any observation 	 • 

about the manner of treating the period of absence, if any, 

priorto the date of the rder of dismissal which is 

quashed. This order would not also debar the Railway 	 :1 
Administration from taking any further action in the 

matter in accordance with the . provisions of the rules. 

Accordingly the application is allowed. 

No order as to costs. 
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To 

The Chief ngineer 
P.P.Railways, 	 V 

Ma 1igaon , 	 V.  

abati1.781O1i V. 

( Througi the P.W.I,, N.P. Bailw&ys, Guwahati ) 

cab: 	: Prayerforoorreotjoofcorjtjoflsof service ride 

CATs 	 tiOCh G.C. o.281/86. 	.. 

Most humbly and re8Peotfully, I beg. to lay before you 

the following few, Lines for favour of.your kind consideration 

and necessary action. 
V 

1 . 	That Sir, I was appointed' as Ganginan with effect from 

4.1279 in the scale of Pay Re. 200"250/' vide N.?. ailway 

V 	letter No. /5 ( Apptt) 535 dated  29.7.82. A copy of the 

said letter dated 29.7.82 is enclosed herewith foi' ready refe-

renee. Prom•4.12.79 onwade,,I have been discharging my duties 

V 	as a regulareinployee without'ariy 'break in service. 

	

V 	 2. 	That the Hon'ble cAT, 
V 
Cuwahati Bench, vide its judgeinont 

	

V 	 / passed in 
mxd and ordorLdated27.3.87.G.0.,po. 218/86, it also clearly held 

that I shall deemed to be in continuouaaervjce, But inspito of 

the said facta and circumstances the Chief Permanent way Xnspeotor 

N.E. Railway, Guwahati, Vvide his order No. /20 )-356 dated.12.6.37 

posted me as Gangman in' the SOSIC. of pay 	775 1 5/ without 

V 	 j 	iv5ng x e any fitment/fixation of pay considering my past services1 

P '? 	le]lgth.of services asper'4th Pay Commieston recommendation. 

Moreover the said order dated 12.6.87 Is punitive in nature which, 

amounts in reduction in rankalsa pay and allowances. In addition 

to norrfiat ion of pay in terms of 4th Pay Commission, I have not 



been paid niy calarioo and allowance for the period with effect 
\/ 	

Irom6.1O.65 to .11,6.87. 	 ' 

'oopy of the order dated 12.6.67 is enclosed beritb 

your perusal please. 
-• 	 '.H.•: 	. 	&,,. 	'• t 

3. .. 	Thataft 	the orderdated•126,87 tfixingt "a 
at the 	in ttia]::4basjc:aSat,s77S/., (,ás:IE 	 appointed  

as a oa employee '),the DM(P) Iumd1n,Np.ailway vide 
order No. E/ 1 32/3-.i(E) dated. 24.9.92 had iaed the provieLorl 

sanctjon order, of annual: increments for the year l987e8;' 

1 988.89, 4 198910,., 199 011, 199192,u..:.s: ,  

' 	The..copy of the said order 

f4 
 1 ..berewith.for.ybour.k1na perusal.. 

U 	 ' 	 • 44 	
- 	 4 	 . 	•fl4 	: 	

p 

	

• 	4 • 	- That Sir, I aubmitted two repre8entatj.o on 28.7.68, - 	 ., 	 ., 

10011.89 wh1ch were received by Chief Permanent way Inspector, 
: 	': 	 • 

N4i. R 	
. 

ailway on 30.7.88 and 10.11 .89 respeotivelj. But ny Erie- 
vances remained unattended and uriredressed. 	

St 

The-copies of representations dated 

10.11,89 are.enolosed herewith. 

50 	 That sir, I am a man having ljttle knowledge and 
-4 	 4. 	 . 	

•1 	
'. 	 . 	 I 	L 	 -•' 	.4- 

education aboutI Iw , procedure and about my rights. I am the. 4 	
Ii 	.. - 
	

-. 	•- -- 	. 4 	4 - 	'__ 1 	 . 	 . 	 -4 	

. 	 . 	4 	
5 • 	F  

only earning member of my 7 members family having my old mother. 
A I have rendered by Sincere services to the department for the 

4 	 4  
.4. 	 ..- 

. 	 4 	 .4 
 

/.Abe 

	3last 22 years. But I have not been given the aoorued benefits of 
annual increments as 4th Pay Commission by fixinj-my payata 

	

VI 	 higher rate as entitled as per rule and also to give coriCequential 

benefits thereof including the subsequont beDefit 80Per'5tbPay 

Commission recommendation. The 4th Pay Commiesioncamo into effect 4 

from lAxWK 1 .10,86 and the. 5th Pay Commiaajo from 1 .6.97. 

6. 	
That Sir, the non"sanction/granting of annual increments 



- 

I 	
4 iloor 

AW 

at the aplteable rates and payment of salaries and allowances 

as per wrongly'caloulae. fixation of baslopay and non -granting 

of due annuaijneremerrteas per due pay fixation is a perpetual 
• 

In . nature and auâbthju8t ice done against we is a continuing wrong 

as and wben.tbe$a1aDjoa and allowances:are.pajd.tome in every 

otr month and, the annual increments are falling due 'in every 

year.  

7.0 	 That Sir, under the above, facts and circumstances 

I , thorufore, 4th grade employee humbly Pray lefore you to 
t •, I 	• 

consider my case, sympathetically and as per law and arrange to 

	

, 	in.. 	
Y'F pay/ grantme the

. 
 followIng i 

- 	r 	 '-- 

(a) 	to pay my arrear salaries and allowances for the 

perio4, 6.10985 to 11.6,870  

(b Y. ' 	to Lix my baaic pay etc • as per 4th Pay Commiss ion 

recolnniendat ion csncidoring niy past services and earlier 

pay scales since 19790 .. 

to Lix'my.basic.pay.eto. as Per5thPay Commission 

• 	w.e.f..1.8.97.' • 

(d) 	to pay arrear salar&ee and allowances after fitiø 

of pay eto..ae per 4th £5th Pay Commission Deoomnmendatj 
4r 	

•, 	i 	 I 

(e). 	Any other con sequen ia 1 benc Lit t 0 which I am ent it led to. 
I., 	

•. 	 :- 	 ,.•.•. 	. 	.. 	
. 	 ,. 

'• 	C 

* 	 . 	 Yours faithfully, 

End 	 . 	. 	
(Bbubanear Kalita ) 

yQ 	
. 	•• 

YO  

41  
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ANNEXU 	- 

V -  
(DISPUR SO)) :  Cntr.2 

RCG 	AD 4672 	 'INDJAPOST 
• 	AHE1HE MANAGER 	H F RIYS 1  

CITY:GUWAHATI ; 
	

781 

• INS FOR RS. 0/ P-STAMP Rs. 0 
ANT 	2800/ Gs 24H / 30/03/2002 1030 

- 

.• 
• 	 • 	 .• 	 •; 	 .• 

Cntr 2 

fr NAME THE CHIEF ENGR I NALIGAON 
• 

CITY GUWAHATI 	781 
: 

• 	

•• 	: 

• S FORiO/P-SJiANPRso ô 	10:31 

• RISR 4 ) 	Cntr .2 	• 	iiDMPOST 67' 
NAME:DIVNI RLY MSANAGER JN F RYS 

• CITY:LUHDING 	••. 	 000 	• 

INS FOR RS. 0 / P-STAMP Rs. 0 	• 	• 
• • 

AHI: • 	28.00/ 6s.24H / 30/03/2002 10:31 
• p 

• 	

•• 	 • 	 • 	 • 	 •. 

-• 61' 	 • 	 S  

hi 
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• 	
Rukmini Nagar 2~ihp  Arpth, B.Com, LLB 	 Dispur 
Guwahati -781 006 

ADVOCATE 	 Phone: 202222(eh,) 
Gauhoti High Court 

• 	 TO, 	 bate : 1,3.2002 
The Gon3raj Manager 

.Ttaflways, Maliqeon 

S 	 5•5 	

.5 

144 	
3 Sub: Legal tiOtie demanding regularisation of service from 6.1 O.fS 

to 11.601 0  fixat5on of pay allowances since 4th Pay 
Commission, annual Increments andaentof arrears thereof. 

1 	 I 

Dear Sir, 

Under jnstructjon and for and on behalf of my client, fShri 

Bhubaneszar ialita, Slq late Bhaktt P.n 1aljta, resident of Village-

Lacha1ona, P.O. Kcndukon,, Distr1ctp(ssu), I ser on  you 

this lec7alnoticeas under .: •.. 

That my cl iert, hri flhuhanowar 1ali*a, *?&a retularied 

in service as CL/CPC/Suh with effect.from 4,1209 This was done 

'4.do your office order ?10.E/1/1(tmEnqg) .dt.15.1280. The name of my 

client appeared at seriai1o.15 in the saic3 list amongst others. 

Thereafter, my client was apotnted as Ganaman with effect from 

.4412,19 vide appointment letter 10.E/5(Apptt)-535 dt.2782 in the 

scale of .200250,. cordingly, as my client was already rendering 

his services 1  continued to serve as Gangman and subsequently as 

cateman with his all sincerIty and devtion, 

That my ol tent was dismissecfom service with immediate 

effect from 24410,85 for alleged ifteram . dereliction of duties.Agajnt 

that order of dismissal my client had preferred an appeal under fhe 

... cOflt&..p,i2 

°j-' 



I 	
S 

1'  

4 	4 	 2 	 - 

Rules of.the.,departrnent. 4 on30.i1,95. The said appeal was rejected 

bytheChief 	 on 14.2.86 and 

the aarn 	 to my clent.vjde letter No,CE/s5,,1.5,'201 

t5P/flCE.7HI d1.1,7,2.86.. ft,. 	
.''.. 	 • 

That my client having no other alternative, approached 
- 	 '- 	 -- 	-- 	 - 	 - 	 - 

to the 1øn'h1e Central Adminjstratjve Tribunal ,Cuwahati Pench, 

through an application under Section19 of the AT,Act,198S ani 

the said application was registered as c No.218,'6, The said 

application , after hearing both the sides, was allowed in favour 

of my client 4 and the order of dismissal was
c. 
 set-aside. AS 'a result, 

my client was ordered 'as deemed to be 1n 4 continuus service. This 

judgement and order was passed on 21.3.87 by a DIvision Pench of 

the said Hon'ble Tribunal, 
''--• 	 ". 	 - 	..'. 	 ,..-.' 	'. 

4 0 " - i--"  That after the judgement of the -Ron'ble Trihunalmy. 

client was - allowed--to joinin servica'wjth effect from 12.6.91, 

In the - meantimeY.the.4th' Pay commission reconnendation was 

implemented by the Raflways - 4epament.4aordjnqjy, - my client was 

• 	 also-'entit1e to' get all thebenafits-of the said pay revision. 

flut surpisinqly, the pay was fixedat- the minimum of the scale 

Of pay' of .1751025 i.e. t P.17j . Ignoring all' his past 

servicesánd the order of-the 14onO ,bleTribunal. This was done vire 

Office Order NO.Ef2(1)..356 dt. 12.6.87. My client heinc7 a eron 

having-little eduaation, approached to authorIties for justice, 

but there was noresult. 	 -,-, 

59 	 That when nothinc was done by the management to rermlarjr 

his perj of - suspension/dismjssaj- from service in terms of the 

aforesaid jtfdqement of the flon'ble Tribunal for the Deriod from 
6.10.85 to 270.87 and 27.3.87 to 11.6.87 onwards %Ith fixation 

of pay,inorémens and payment 'of arrears dues,. my client submitted 

a representtjon on 28 •.1 • 99 to the competent authority. By the' 

contd...p/3 
to 

C 



p. 	j( 

, 

13 

said repzesenatjorjny client had demanded requ1arisatin of the 

period from 6.10.85 to..,11.6,97, payment; of all benefit and also 

for fixation of '  pay and payment of aarear as per 4th Pay' 
- 	 ' 	 1 . 	 • 	 ' 	

r Commission recommendatiion.he said rresentatjon dt,28.7,38 

has not been responded by.the 4 authorjty
- 
 although the same was 

c1
.. 	n  • - 

ily reccived by the Chief permanent Way Inspector on '30.7.88. My 
- 	

• 	• 	---s 	' • • 	 •, • clien€ again ''submitted another rel,resentatjon on 1 O.11.89,whjr,h 

	

• 	 • 	. 	 - 	 - 

was also duly received by the Chief Permanent Wa
,
y Insector,y the • 	c,-.' 	 p•. 	* I 	

' (., f 'v 	 4 	
• I •4 	 • i 

said representation, my client" had claimed regularjsatjn of the 

	

.,.•, 	 ,, 	 ,. 

period from 6.10.95 to 11.6,87, revision of pay as per 4th Pay 
.1I#d. 	,' 	 , 	 • 	' 	- 	 ... 	

•t 	4• 	',,,. 	 • 	 . 	p Cornmissjon recommendation which came into force with effect from 
- 	,•_, 	• 	. 	 - 	 --: 	.. 	 • 	I 	

,, 	 :',. 1,10.86. My client went on persiAng his genuine demand, and 
- - 	I , 	 ' 	

•% 	a' 	* 	- , 
•, 	 , - 	 - 

continued to move from pillar to posts. 

'1:1 	

•' 

6, 	' 	 -That, ultimately,, after long .fiv!.:years, the authority 

issued the oe ,-vtde No. EA32/LM(E) dt.249.92 -and thereby 

sanctlofled,increments for theyear168916$g ,6.9O,1,6,91 
and, 1 .6.92.showing the. basic pay at P.7lS, in the mjnimum ,of the 

scale of..77S1025permoflth.asCatan 	thisorder a1an, the 
authority -,.,  ~ptentionallyiand-de l iberatelylAd not cons1eer the 

period .of service of my clientfrom 4.12 .79to  And 
6.10.85 to .11.6,87 to regularise the service and also did not dye - 	•' 	 , 	 . 	

, 	 , 	 I 

actual payrevia ion 4benefjt,'.to1hjm inviolatjon of his 1 fundarnenta3. 

	

- 	p 	 .41 

as well asother. legal r1ghtsand theestablished condition, ofly 

service,y the said order dated. 24. 9.92,,. it has benciearly 

.'. indjcatedthat the-authorityhas illegallyconsiele red my client as 

in fresh employment with effect .from.12,5,97, Suchactipn of the, 

authority - is •illegal, - arbitrary, directly violative to the 
judgemene and order dt. 27 ,3,97 nassefl by the VonflNle 'rrthunaj 
and contumjous in, nature, •It. is needless to mention here that 

	

- 	 - 	

444'' 

the Railways authority did. not challenge the aaid 4order and judqe 
ment' passed by the Ron'ble Tribunal , in any higher Court an hence 

the said judgement and order f 

, 

has attained its finality and is 
coc 	 - 

- 	• 	 ' 	
... cofltd..,p/4 
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r holding the field *havjnr binding force. 

my'c1ienthjg .  a' erson.of little edtIcatinn and 

poor, 1owqre employee, Went. ­ ., oni ap oaehina the various authorjtj 
l . es in person hut in vain Then my client acrnin submitted another 

representation on 12.4.2001, which was duly received by your 
and Chief .  Engineer' s 	 Ry that reoreent- 
ation, my client aqaindman 	payment of arrear salaries and 

. 	 .. 	 . 	 ,... allowances for the 1perjod.6.
4
1O.SS to 11 .6987,fjxatjon of ay 

as per 4thpay Commissj recommen4atjon &lconsjderjflq all  past 
services sin'e 4.1279, fixation of ay with 'effect' from 1.8,91 

I • as per :5th 'Pay. Commission recommendation and for bayment of all 
consequential benefit and arrear dues, 

S,.'... 	 , .• ,, 	 . 
. 	

'--'V- 	 '%.. , VV................ . . 	 . 

The authorjtj 	'however,. has xt responded'to this 
ro,pres.entation.dt.12.4.2001 and your office was plea5ed to give 
some direction to the Dvisjona1 

. Ra11way Manager .vide latter No. 
GM(p) MG0 

s, t/No.E,46/5 iPt.XV(E)ose idt21 ,52 001 
the DivisIonal Railway.'Manager (P)t, NP.aila,.,jde his 

letter. No, E/1 32 /43LM(E) dt.15.6.2001 directed my client to submit 

all documents menti onec in.the 4 reregentatjon. On receit of the 

said letter dt. 15.6.01, my client immediatejys1jtte4 all the 

relevant documents on 3 .7,2001,whjch was duly received by the 
Asstt 	 on 11.7.2OQ1 ut even after the 
lapse of alear 8.months, myc1ientould not get any reply or. 

justice from you upti11rM. All'suchactjons of the Railway 

authorities are continuing wrong(offence) and the same are conti 

nuing by the lapse of each and every year, monthR and day violatin ry  
the accrued right of my clientz 

S.' 

hat my client is a poor, 1owgrade employee Rhaving 

little education. He is the only earning member of hisfarnj1y ' 

cornorising several members utwithout' any legally va'id reason 

Cofltd...p/S 

I 
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I 	 r' 

—' 	 or ,  ground,.rnyclient .ha&,been deprived of his legitimate claim/ 

dues for the services he - has rendered to the department of 

Railways. my client does not like litigation, but, if situation 
It 4 	 I 

compet,s him, he would be forced to approach the law court for 

justice. 

	

.1 	 ' 
S 	 - 	 ( "s' 	 . 	 ..... 	

SC 	 •,,• 

9, 	That, under, thed  facts and circumstances, I for and rfl 
.. 	 '.';i 

 

behalf of my said client demand you to settle and pay the following 

dues to my said client within a period of 30(thirty) days from 

the date of receipt of this notice , failing which I have the 

	

.i 	"i.• 	. 	— 	-, 	. 
further Instruction to initiate appropriate legal action against 

you without any further reference to you in this reriard; 
, ,- ...-S. 	 , , 	

'I4(-I.-4: 	i• 

The claims of my client t. 

To pay salaries and aThwances 'with annual increments for the 
"' 	Mr 	-1 	* , 	. 	 .. J 	- 	

5' , 	
555 55 	 . 	

• 	 - 

period from 6,10.85 to 11.6,97. 

	

' 	 . 	 •. 	 S 	•- 	 - 	 5 	

, 	
r , 	 -, 	

-.ks1 	 1 	• 
To fix and revise pay as per 4th Pay Comrission recommenat1on 

	

. 5 	.. 	 -' 	.r. - 	• 1.' 	 ",' 

	

w.e,f, 1.10.86 by considering the,pa 	ervites'from 4.12.19 

and also give effect of pay revision forthe Deriod 6.10.85 

J -5_' 	p5 •._. -, 	•, 
to 11.6,81 and thereafter and oay all such -arrear becoming due, - 	• 5. 	, 	. 	 'q 	, 	• 	' 	C • 'C 
To fix and revise pay and allowances in terms of the 5th Pay 

	

I, 	",, 	 ' 	-- 	" 1 -'r • - 
Commission recommendation'w,e,f, 1.9,97 and alsoto pay all 

t4-  .L 	' 	- 	.. 	- 	..•- 	,. .. 	 . 
consequential benefit as arrears, all annual increments and C 	• 	

'• -'r 	- 	- 
all other serviecbenef it including seniority since 4.12.19 to 

which 55  my client is entitled to, 

	

sr., 	 '• 	
. 

• -.. •. 	Please treat,. this as Most Urgent, 
-h ' . ' 	•---•• 	•'. 	cj• 	• I"1 

• 	,- - 	. 	.. .. - . 	. 	 urs sincerely, 

flit, Taruah 

Copy to: 	 &dvocate. 

Divisional Rly. Manager, .railways, Lurnr!ing 	for his 
kind information and doing the needful, 45 	-. 	. 	 S 
chief Engineer, N,'.Railways, Maligaon, gu'ahatl-11, for his 

kind'jnf)rmation andnecessary action. 	- 

'S 	- 	,, 	' 	• 
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BErhJRE THE CENTRPIL ADMIN1STRT IVE TRIBUNAL 	: 
ii 	 &UWAHA 11 13E NUh 

4-1 

rF / 
• 

I 	 1 A 't, 0 

F 	
Applicant 

Ci 
H 

.1 
III 	

Union of India & Ors 

1 IRI espondents 	 1•- 

	

That the respondents have received the copy of the 	• 

Written taternent and have c4one through the same Save and except 

the satmentwil"ich are not speci fical ly  admitted here in below 5  

res4Y, italy he treated as total denial by the respondents The 

steteaent which are not horr,out of records may also be treated 

as tota iii denial 

2.
/ 	

that with regard to the statement made in pare I 2 1  3 5  

4 	 4 3 arid 4•4 of the OA, the answerinc. respondents do not 

admit nythinq contrary to the records 

Fir 	 That with recard to the statement made in para 45 to 

èif the OA the anstiiering respondents beg to state that the 

isste •' involve in this case has been examined and accordingly an 

\ orc,r /has been issued hearing no E/i32/3LM (E) dated 23 i22øø2 

I 
b' Fr  te Divisional Rail way Manager (P ) . L u m d :ing to ADEN/GHY 

recjuirising the period of suspension from 6 1Ø85 to 2B 1085 

	

1 	• - 
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\ 	1z 

and the dismissal period w e + $9 1ØB5 to ii 6 87 as on dut.y.  

Ne6:essary fixation of pay in reference to the 4th and 5th Pay 

Commission Report have been done by the Divisional Railway 

Mthiaer (P) Lumdinq vide office Order NoE/132/3-LF1(E) dated 

30L4200:: with COPY of the same to all concerned i.ncludinq the 

appi icant Pursuant to the aforesaid order necessary payment of 

arrearala ry and a! lowances is under preparat ion and wi 11 be 

settled wi thin a short time 

Copies of the orders dated 23 12 2øø2 and 

dated 30. 4. 2003 are annexed as nnexure-

R1 and P2 respective1y.  

4 	 That the respondents in view of the aforesaid facts and 

circumstances pra y  before this Hon 'hie Tribunal to dismiss the OA 

with Ccst 



VERF1CATION 

I 	E3hri f?t acted about 	 yrar, 	on 

o 4i5 	ly work ing ei 	 'I 
4 i$Jay do 	her€ihy verify and state that the statemcmt 	made 	in 

rr4r4raph 
k2. 	C ara truc 	to my knoI ed;e 	and 

tce made in para9raphs being matters of 

rrds a re true to my information derived therefrom, 	whi:h 	I 

to be truc 	and 	he rest of my hubIe submiions 	hfore 

i 	Hon b e ir i bun a I 

And 	I 	icn 	ttii 	vrifiatio day on 	this 

f 	% n ;ø3. 

Deponent 

g 

')ivl 	PcrSoflfle 	OthU 

N P. 	Lum'i 

3 
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* 	

Office Of the 
Itv11.fl1y.1anageI? (?), 

o .W132/3u4() 	 Lurt, ltd z X3 /12/02, 

• 	 •. . 

• 

 

Subt-Repu lnri '.-ion of wirvico wo.f 06/10/1985 
to 1176617 in tvour of Sflrt 3hubonowa 
11O1 t.c, 'r'.Tr ku- under /F-'wp.yvCC, 

• 	 flof:.. CM(P)fiJa L/o,/4b8'/15 Pt.IV() •Lo*1 
• 	 td* 21.5u001 

_01 	$•• 

I n Peruiit t 	 orr dtd: 273.R7 on 00 o. 
2101 	 ot of to abow Gtaft &4frouod to 
C/?.tcR1y. MIG acmrjr ,  ontod ;ir4o' c?)/tiL'. bttor No. / 
46/15 it.IV(F) tuobo (J) '3t : 2141115.2001 It ha been dactod 
that tho pt'toi of Sur, 1ofl.iofrOM, 06/1085 to 281 1O/ 	zi the. 

cd of d i thai fro 29/10/85  to I 1 	sey be regu 1ez'Lio4 
or oty ra pr 

A cc 3r8 1, TrIyttay ay b o ti xou in Wgi nid RP/$9701 

Yo ! 	
, the 	 r&juAs 69 to t 	yo cot&y action ' 

to r z1risof lhQ abc 	uir tttion to .tii a ofico 
0 	

0 	 • 	• 

This ts - 	nppr oval, of t) a 	r 

fr Dv ,Ei.na gor tP), 
Zuedir. 
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fA 	j•.1 ••'1M 	 . 
. 	 . Lf\ '. 	

d 	• 	 . 
Officeftho 

•- •• 	 . 	/ 	Djvj3R1y,rr (fl, 

.21co Order 	, 	 TIiY1i1rg,dd  

L1 - 	hr 	 r 	 r Prnckmr ir cle 	'OO-25O/- 

JOirto'1  wrf. 4-1 -79 hO was ubb3ur 1r 51srnS'Ol from service 
jrf, 29/1O/35 vic 	;)rni ,'Ti' 	L/vo El c/cor' L14/P,-I Dt. 9 &-1O--35 
ir CUnrOC-1Or 7)1j pcj jr 	of ' -chir 1prbs md he p'riOd from 

C5tO 213-10-85 	r 	larii FU3 ôuSpriniO . 

Tho'eaf-or, ipuruar 	oc C'.T/GHY andDRM(P)/LS L/j.E/DcA/ 
(Or./Pt .111 riitd: io/G/7 i 	ha. seen ro I sta ted 	in the soriCe 
md rosUid duiy ni . 12/6/87 ir, sc1c. 775-1025/- 

;Th period of (.ismissed from serviCe wf. 29/.10/3 	o 11/6/87 
nd ho usP-rsi°r wof.6/10/5 to 28/10/E35 has beet mgu1arised as 
wtyvido DRM(P)/LMG'$ L/o./132/LM() dtd 2312-2002.00rcu3nt 
Or H?rb30 CAT/GilYts Ordcbr dtd 27-3'87 or. 	NO 2/8/86 ard GM(P)/' 
I-ligorfs letter 	./468E/15 Pt. IV (E) Looso (i) dtd 21 -5-200 1 . 

such h1 pay ir scale .210-270/-  is 'fixed in trtnb of 4th 1 
'd 5th (POwhich As as uder- 

	

ay air e-c! y  rie d 	 P Y flOW fi xed. 

R.260( 2 1O-270) 	1-c3-..85 	Rs. 26-(21'-270) 
19-6.-87 	[775_(775-1O75/-) 	1---E6 	965_(300-11 5 0 ) 
1-6-88 	787- 	 1-8-86 980-- .. 	. 

799. 	 1-3..07 	995.-'' 	 ( 
. 	1.-0-83 	1010 

•(191. 	823 	 1889 "100 
8._35_ 	 1-8-90'1050- 
r.17.'. t 	. . 	. 	1..8-91 	070- 

16.94 	1359.. 	 1'3..92 	1090- 
1...6-.95 :'. . 	871--1 B -93 	10-. 

2730-(2610-3540) 	-8-94 	1130- 
1 _6-96 	2790- 	 1-8-95 	1150- 
1 -5_97. 	2859- 	. 	.. 	. i.196 '.80(2650-4000) 

2910- 	. 	1-8-96 	650- 
16-99 	2970.. 	 1-8-97 . :3720-
162000 	3030- 	 143-98 	37'90.. 
19- -3--2001 3105-425(-4000) 	. 1-8-99 Y3860-.. 
132002 	3170- 	.. 	. 	1f3200Q' 3930-

1-B.-2001 .4000/-(Wtx.) 

	

\ 	
QJL 	 S  

for Divi l Rly.Manag(n), 
• r .Rly. Lu di r 

, j'.o,/132/3-LM(r) Lumdlrg, dtd: 3O/07,/03, 

Copr.'fOrwardod for. 	 anci r; /aci0r t0:- 

	

v, 	1) S/P-way/GCiJc .i advised ',;P. cc.iCu1a,C the i 	pLrnOt 

	

7 1 	irfavour of hri Bhuberjeswrr,Knlitr', br.Trctckzaan uidor, \  

/ 	 & 1 tP-way/ NGC i inmo di a1; ely. 	 . . 	•.  

	

2)! DPN/TAiG () 	fli/4LG (4)  ADI;/G'IY (5) taff coorrd ''• 

41rO;.—reSPoci'iv 	ubbrdirat 
for P/ca: 	 . 

7) : '.i3j11 at.Offico.  

	

I. Dey) 	. 
Al? o/ C/LG. 

for.'DivIlti'y.Mrna.)r (P), 
N.F.R1y .. Lumrl tr. 

o 

	

• 	
• •:', 	•. 	 . 	::.; 	.':"' 	. 	 . 	S  

I 	 -.•,•, . 	 . 	.. 	. 
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