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29.1.2003 Present 3 The Hon'bie Mr, Justice
D.W.Chowdhury, :
Vice=-Chairman.

The Hon'ble Mr, S.K.Hajra,
Administrative Member.
Heard Mr, S.K. Sharma,
mlearned counsel for the applicant.
Mr. A.Deb Roy, learned Sr. CeG.S5.C.
for the respondents prayed for time
for filing written statement. Since
the matter pertains to pensonary
benefit,. we order the respondents to|
file written statement within three |
weeks from today.
List again on 18.2,.2003
for further orders.

i,

o

Member

|~
Vice-Chairman
mb

The Hon'ble Mr., Justice D.N.
Chowdhury, Vice-Chairman.

‘The Hon'ble Mr, .$. Biswas,
Administrative Member.

Present :

. No written statement so far
filed. List again on 18.3.2003 for
»wi'itf;en statement on the prayer made
by Sri-A. Deb Roy, learned Sr. C.G.S.C.-

. for the respondents. ‘

N

Vice~Chairman

(N Che— L
Member
mb

' Put up the matter on 20.3.2003
alongwith M.p.13/2003.

Vice~Chairman

bb

‘List the case on 24,4.2003 for futthes
orderd

Vice~Chairman
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i ! . 24.4.2003 - ©  Heard Mr. P.N. Goswami,
o N learned counsel for the applicant
and also Mr. A. Deb Roy, learned

: ‘ Sr. CeGeS.C, for the respondents.
1 Coe Mr. A. Deb Roy, learned
. ' . Sre CesGeS.C. appearing on behalf
e . of the respondents stated that so
L . far the vigilance clearance in
. respect of the applicant is
’;@f** ' concerned order to that effect was
passed on 11.2.2003 by the Govt.
, L of India, Ministry of Home Affairs
S e e e yide letter No. 14040/21/2001-UTS. .
e I Mr. P.N. Goswami, learned counsel

o for the applicant stated that by o
[ @»'v» T ' | _ this O.A., the applicant also

T ' S prays for finalisation of his

'i' EA ’ . pension and other retirement -

‘bib‘balfﬂxtf @\ ot Liae v L
: 2k w o Lo vaent : written statement within four weeks'

kn@ bgﬂﬁ qugﬂ{u SRS S from today.
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benefits. The respondents may file 1

Pendency of the aoplicatlonm
shall not stand in the way of the
respondents to finalise the pension<

: § 'c e 7 . + .
. ary benefits of the applicant,
el List again on 26.5,2003 for

. P o -
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e e Tas - orders.
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| | 26.5.2003 Present ; The Hon'ble Mr. Justice D.N,
i o o T Chowdhury, Vice~Chairman

The Hon'ble Mr. S,K, Hajra,

| Member (A)j
JP\\ VGTWLQW\ Eﬂ 3 «vuaﬂ* ' Heard Mr. P.N. Goswami, learned
e . unsel for the applicantdam Mr. A.K,
) o el counse
UN% %£(JL' b ' ' - Choudhury, learned Addl. C.G.S.C. stated

N : that the matter is entrusted by Mr. A,

: Deb Roy, leggned Sr. G.G.S.GC. and he is

% 03 - not aware i/, dgvelopment List the
matter again on 9.6.2003 in presence
of Mr. A, Deb Roy, learned Sr. C.G.S.C.
for the respondents, |
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9.6.2003  Present : The Hon'ble Mr, Justice i.N.
Chowdhury, Vice-Chalrman.

- S ' . The Hon'ble Mr, R. K. Upadhyaya,
K e : ' Member (A),

Heard Mr, P.N. Goswami, ledrned
counse} for the applicant and alsq Mr, A,
Deb Roy\ learned Sr. C.G.S.GC. for/the

respondents, has

, o fhe 0,A, is directed an«égrlsen |
on the iskue ofr non finalisation of
the pensidpn and other retiremént benefits.

From the cqmmunication dated 14.,5,2002
issued by the Secretary, Pyblic Grievances
Commission, Govt., of NCT of Delhi address-
ed to the Dy.| Secretary, Ministry of Home
Affairs, Govt} of India,/North Block,
New Delhi it appears thdt the pension of
the applicant tould no¥ be fixed for want
of vigilance clearanc¢. Mr, A. Deb Roy,
learned Sr. C.G\S.C./for the respondents
referred to insfrucfions that he received
from the Ministry of Home Affairs, Mr,
‘Deb Roy also brouyht to-our attention the
‘communication daveg 11.2,2003 issued by
"the Under Secrefary\to the Govt. of India
addressed to e Sﬁﬁ_etary, Government of
NCT of Delhj that vig{lance clearance
was .issued and the applicant was shown
clear frgm the vigilancd, Since the
. t;ﬁ;%a e clearance was g ven the authorlty
R 1 act pon 1nal se\the pgg§%§
, ‘CV“Ck “&%nu-ﬁ zcggiﬁre nt«gg§%§i Y ber aw
CStebinet Lond R ocpeten
o o o L \f‘ The application thus stands
AW vb;e/L, &&ﬂ“‘zf?‘f / disegged ofﬁ,No:2§§e$=asx%U§6a S
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Present : The Hon'ble Nk Justice <
D.N. Chowdhury, Vice-Chairman,

The Hon'ble Mr. R.K. Upadhfyaya,
: Me_mbe‘r (A).

: ;Heard Mr. P.N. Goswami, learned
-counsel ‘for the applicant and also

~ Mr. A, Deb Roy, learned Sr. GC.B.S .G;
for the respondents,

+ The O.A, is directed and has
"arisen on the issue of non finalisati-

"nfon’of &he pension and other retirement

 benefits, From the communication
+dated 14.5.2002 issued by the Secret-
vary, Govt, of NCT of'Delhi'addressed
'to the Dy. Secretary, Ministry of
'Home Affairs, Govt. of India, North
:Blcck, New Delhi, it appears that the
' pension of the applicant could not be
'fixed for want of vigilance clearance,’
Nh A, Deb Roy, learned Sr. C.G,S.C.
lfor the respondents referred to
instructions that he received from the
:Nﬁnistry of Home Affairs, Mr, Deb Roy,
, @lso brought to our attention the
' communication dated 11,2,2003 issued-
' by the Under Secretary to the Govt,
"of NCT of Delhi indicating that |
, Vigilance clearance was issued and the
.appllcant was shown clear from the
.v1gllance' Since the vggilance
, clearance was given the authority is
+now to act upon and finalise the issue
and take all steps for disbursal of
. the retiral benefit with utmost

!;dispatch if not already disbursed, It

1 is thus ordered accordingly.

The application thus stands .
disposed of, No order as to costs.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCH

(An application under Section 19 of the Central Adminis-

trative Tribunal Act, 1985.)

G C
0.0.80.3 79 oF 2002

1.8ri Fanai Pahfuna,

Son of Late F. Sawikunga,

Resident of Chanmari, Aizawl

District : Aizawl, Mizoram.
-.-Applicant.

AND

i. The Union of India,

Represented by the Secretary,
Ministry of Home Affairs,
Government of India,

Horth Block, New Delhi-1.

; - — v /
2. The Deputy Secretary, . oﬂké&w0w?;
Tzeblieo Greebvernces C?mmiss)m)

Ministry of Home Affairs, Geovl. o a7 0F T2olbi,
Government of India H‘@/"O/ﬁ-Zmdﬁ/do/eb'y"k‘wyﬂ'om

» fﬁ??éZ%ﬂU‘ao,wk orcles foviaed/
Morth Block, New Delhi-1. n MP.i3/0g .

,,,,, Respondents.

DETAILS OF APPLICATION

1. PARTICULARS OF THE ORDER AGAINST WHICH THE APPLICATION IS
MADE z -

(i) Non~issuance of necessary vigilance clearance in favour

of the applicant by the Respondent No.2 to so as to enable

" ¥inalisation of the pension and other retirement benefits due
to the applicant.

Contd....p/
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(ii) Non-finalisation of the pension and other retirement
benefits due to the applicant.

2. JURISDICTION OF THE TRIBUNAL:

The applicant declares that the subject matter of the
instant application for which he wants redressal is well
within the jurisdiction of the Hon®ble Tribunal.

&. LIMITATION:

The applicant further declares that the application is within
the limitation period prescribed under Section 21 of  the
Administrative Tribunals act, 1985.

4. FACTS OF THE CASE:-

4.1 That the applicant is a citizen of India and perma-
nent resident of Aizawl, Mizoram and as such he is entitled
to all the rights and protection guaranteed under the Consti-
tution of India and the laws framed thereunder.

4.2 That the applicant was appointed to the Indian Admin-
iﬁtrative Service (AGMU cadre) by direct recruitment in the
yéar 1965 and joined as Assistant Commissioner at Tezpur and
Jorhat, Assam in the year, 1966. Thereafter, the applicant

- served in various capacities at different places of posting

~and in the year 1990, the applicant was appointed as Chief

1 Sécretary to the Government of Mizoram in which post he

continued till 1993. Thereafter, the applicant was appointes

- as  Managing Director,DSFDC Ltd. cum Principal Secretary

(SC&ST), Government of NCT of Delhi in 1994 and he continued

Cin the said post till 1998.

F 4.3 That in the year 1998, the applicant was appointed as

| Member (full time), Public Grievances Commission, Government

—

/,

Contd....p/
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of!NCT of Delhi and the applicant retired from Government .
Serv1ce on 31/1/2001~

\
§
k-
it !
[
I

é & copy of the Notification dated 9/2/2001 notifying the
keﬁirement of the applicant from service 1s annexed herewith
and marked as ANNEXURE-1.

L
% 4. That on the day prior to his retirement, the applic-

1

lant was served with a Memorandum dated 30/1/2001 issued by

Thé Deputy Secretary to the Government of India, Ministry of
Home affairs informing the applicant that it is proposed to
ho&d an inquiry agalnst him under Rule 8 of the All India
IServ1ces {(Discpline and Appeal) Rules, 1969. Along with the
!mdld Memorandum, the statement of articles of charges, a
\wtatement of imputation of misconduct or misbehaviour, and a
‘1xst of document and witnesses were also enclosed.

B |

’4.% . That the applicant submitted his written statement «f
urfence dated March,?2001 categorically denying all the charg-
‘esumade against him. In the said written statement the ap~
1pllcant answered in detail, along with doéumnntw, all the
|charges made against him. The applicant also raised objection
MdaLtO the jurisdiction of the present Displinary Authority to
Fin?titut@ proceedings against him.

4“% That thereafter, the Respondent No.2 issued the
order under Memo No. 14033/27/95-UTS, dated 1/6/2001 stating
that whereas the Central Government considers that an Inquir-

f
f
i

]1ng authority should be appointed to inguire 1nto the charges
1framed against the applicant, the Central Government in
wewer01se of powers conferrad by Sub~Rule 2 of Rule 8 of the
LHIS(D & A) Rules, 1969 appoints Sri ashok Lakhanpal, CDI,

1 vlgllance Commission as the Inquiring Authority to

1 hulre into the charges framed against the applicant.

7 That in view of the aforesaid proceedings, the ap-

4

|

{

|

Do Contd. ...p/
|
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plicant states that the applicant had not been given his
service gratuity and also has not been allowed to commute his

pénsibnw He is only being paid provisional pension. .

4.8 That being aggrieved by the aforesaid departmental
proceedings initiated against him,' the applicant filed an
original application, being 0.A. N0.238/2001 before this
Hon’ble Tribunal, challenging the aforesaid Memorandum
NoO.14033/27/95~UTS dated 30/1/2001 issued by the Respondent
Né.z proposing to hold inquiry against the applicant and also
tﬁe aforesaid Order under Memo N0O.14033/27/95-UTS dated
1/6/2001 issued by the Respondent No.2 appointing Inquiry
Authority to inquire into the charges to framed against the

applicant.

4.9 That the Respondents filed their written statement and
the Hon’ble Tribunal, after perusal of the pleadinés an
documents and after hearing the counsels for both the par-~
-tie&, by its order dated 1/3/2002 passed in the aforesaid
case, was pleased to hold that the impugned Departmental
proceeding initiated by the Respondent is unlawful and unjus~
tified and was thereby pleased to set aside and quash the
impugned departmental proceedings intiated against the ap~
plicant vide the Memorandum dated 30/1/2001. The Hon’ble
Tribunal, by the said Order, while allowing the application,
was also pleased to award cost to the applicant.

‘ A copy of the aforesaid order dated 1/3/2002 is
annexed herewith and marked as ANNEXURE-2.

. 4,10 That applicant states that immediately upon receipt «of
t.he certified cbpy of the Hon’ble Tribunal’s aforesaid Order,
the applicant submitted the same to the Respondent No.l along
with a letter dated 12/5/2002 praying for necessary action
fgr release of the applicant’s pensionary benefits by issuing

vigilance clearance in favour of the applicant to the Public

Contd....p/
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Grievances Commission, Government of NCT of Delhi, from where

the applicant retired as Member  (full time).

A copy of the aforesaid letter dated 12/5/2002 is
annexed herewith and marked as ANNEXURE-3.

4.11. That the applicant states that the applicant also
submitted é copy of the Hon’ble Tribunal’s Order dated
1/3/2002 before the Respondent No. 3, who by letter under
Memo No. F.3(107)99PGC-Estt.2640 dated 14/5/2002 addressed tao
the Respondent No.2, requested the latter that the vigilance
clearance in respect of the applicant may be sent to the
Public Grievances Commission at an early date so that the

pension of the applicant may be fixed.

A copy of the aforesaid Iletter dated 14/5/2002 is
annexed herewith and marked as ANNEXURE~4

4.12 That the applicant states that no action was initiated
by the Respondent No.l and 2 for issuance of necessary vi-
gilance clearance in favour of the applicant, so as to enable
the Respondent No. 3 to finalise the pension and other re-
tirement benefits due to the applicant, even after receipt of
the aforesald communications pursuant to the quashing of the
Departmental proceeding by Order of the Hon’ble Tribunal. In
this regard, the applicant submitted another representation
dated 3/7/2002 before the Respondent MNo.Z, drawing the atten-
tion of the latter to the earlier communications dated
12/5/2002 and dated 14/5/2002, as alsoc the Hon’ble Tribunal’s
aforesald order dated 1/2/2002. 1In the said representation,
it was again requested that actions taken in the matter may
kindly be intimated to the applicant. But +till date, there
has been no response from the Respondents No. 1 and 2 and the

applicant continues to receive only provisional pension.

Contd....p/
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] ﬁ A copy of the letter dated 3/7/2002 is annexed herewith .
 jand marked as ANNEXURE-S.
- .

'xailz That the action of the Respondents in not initiating
f iceosary measures for finalisation of the applicant’s pen~
3slonary benefits is most arbitrary, illegal and violative of
‘the applicant’s constitutional and other legal rights and
hénce the Respondents are liable to be directed to forthwith
<1nit1ate necessary actlon for finalisation of the applicant’s
p@n81onary benefits.
r4ll4 That the applicant is entitled to receive D;G.R.
amountlng to Rs. 3.5 Lakhs and commuted pension of Rs. 5
Lakhs (Approx), in addition to full pension and other reitre-
vgmqnt benefits as permissible under the Rules.
4 15 That the applicant states that there are no other
‘departmental proceedlng or any other case in any ather forum
\pandlng against the applicant and. the appllcant has not been
found guilty or punished in connection with any other pro-
coedlnqs or case. Further, there is no complaint/allegation
]of corruption/misconduct etc. against the applicant pending
‘bcfore any authority. The order of the Hon’ble Tribunal
au
allo attained finality, in view of the fact that the Respond~

ashing the aforesaid impugned departmental proceedings has

lenms have not approached any ~ higher forum challenging the
hﬁforewald order. Hence, there is no impediment to the is-
gsuhnca of vigilance clearance in favour of the applicant and

C . .
consequent grant of full pensionary benefits.

?4;@6 That is is respectfully submitted that is is a fit
jca§e where this Hon’ble Tribunal may be pleased to intervene
finlthe matter in an appropriate manner and grant the reliefs

<aJ prayed for by the applicant. If the same is denied the

;appllcant would suffer irreparble loss and injury.

Contd....p/
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4,16 That there is no other adequate equally effica-
cious alternative remedy available and the reliefs sought
Ffor, i1f granted would'be just, proper and adequate.

4,17 That the applicant demanded justice and the same
‘was denied to him.

4,18 g That this application is filed bonafide and in the
interest of justice.

5. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:

55;1. For that, the applicant®s pension ‘having not beean
:finalised in view of pendency of the departmental proceedings
against him, the same having been set azide and cquashed by
%this Hon’ble Tribunal, the applicant is entitled to receive
%full pensionary/retirement benefits under the provisions of
?thé All India Services (Commutation of Pension) Regulation,
;1959 and the All India Services (Death-cum~Retirement Bene-
@fits) Rules, 1958 and other relevant rules as applicable.

5.2 For that,. the Departmental proceedings against the
applicant having been set aside and quashed, and there being
No other pending proceedings/cases against the applicant; ar
§other impediment standing in the way, the Respondents Mo 1
;amd 2 are duty bound to issue the necessary vigilance
clearance in favour of the petitioner so as to enable the
Raspondent No.3 to finalise the retirement/pensionary beng-

! . °

fits due to the applicant.

5.5 For that, the impugned action of the Respondents are
{mo$t arbitrary, illegal and unreasonable and the same are
Qi@lative of the applicant’s constitutional and other legal
}ights and hence, liable to be interefered with by this
Hoh’ble Tribunal.

Contd....p/
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6. DETAILS OF REMEDIES EXHAUSTED:
:TME'applicant declares that he has exhausted all the remedies
_auailable to him and there is no alternative remedy available

'toﬁ him.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE ANY OTHER
‘ COURT :

Thé applicant further states that no application, writ peti-

‘tion or suit regarding the grievances made in this instant

application is pending before any Court or any other bench of
this Hon’ble Tribunal.

B. RELIEFS SOUGHT FOR:

Under the facts and circumstances stated above, it is
most respectfully prayed that your Lordships would be pleased
t@'admit this petition, call for the records and upon héaring
fhé parties and on perusal of the records be pleased to grant
the following reliefs :

(i) A direction/order to the Respondent NMos. 1 and 2 to
forthwith issue necessary vigilance clearance in favour of

the applicant.

(iﬂ) A direction/order to the Respondent No.3 to finalise
the pension and other retirement benefits as may be due to

the applicant. — -

£
)
|
=2
L —

cost of the application.

(iv)  any other relief/reliefs that the applicant is enti-
tled to in the facts and circumstances of the case.

Contd....p/
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| 9L INTERIM ORDER PRAYED FOR:

; :

Pending digsposal of the application, it is further prayved

that the Hon’ble Tribunal may be pleased to direct the Re-

cspondent No.2 to take immediate steps for issuance of neces~

sary vigilance clearance in favour of the applicant.

i
i
i
1]
i |
! !
|
i
0]
4
i

V’: The application is filed through Advocate.

1i. PARTICULARS OF THE I.P.0.

) I.P.O. NO. : FH 606973

1 - 12 - KXoal.

i
Sl
O
&
o
&

(iii} Payable at : Guwahati.
ﬁ' '
lﬁ. List of Enclosures:

é E fis stated in the Index.
P '

YERIFICATION.

Contd....p/
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VERIFICATTION

- I, 8ri Fanai Panhuna,Son of Late F. Sawikunhga, Resident

o? Chanmari, Aizawl, District : Aizawl, Mizoram aged about
&1 vyears, do hereby solemnly affirm and verify that the
- statements made in the accompanying application in para-
graphs 1,2,3,4,6,7,10,11 and 12 are true to my knowledge and
t those made in paragraphs ,JE;S%.V..>4,Y' ..... being matter ofl

récords are true to my information.

I;have not suppressed any material fact.

; . . - . . 16 L
- And I sign this verification on this {-. th day of Decem-—
bér, 2002 at Guwahati.

F,Wuw Pt

SRI FANAI PAKNUNA,

Contd....p/
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUWAHATI BENCH '

? Original Apjplication No. 238 ﬁ*”(\“’ﬂ
Date of decision: This the Lst. -.my ‘ot March 2002
The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

The Hon‘ble_ Mr K.K. Sharma, Administrative Member

Shri Fanai Pahnuna,
Resident of Chandmari, Airawl

District- Aizewl Mizoram, . ' ' ....—;.Applir:_ant

By Advocates Mr K.P. Pathak, Mr s. K Sharma and
Mr Dhruba_]yoti Pathak. : ~

- VEI‘SUS -

1. The Union of India represented by the
Secretary,
Ministry of Home Affairs,
Government of India, -
New Delhi.

© 2, The ’Deputy Secretary,

Ministry of Home Affairs,

V4 ?\" Wf‘ Delhi. ~ «.eRespondents

‘:;@'\-'.\. in"‘“ /. ;éb . Cenveaiaaninniin
' g g 7 g Do '
\ .‘y’f». L O R DE R
. - ) '--—‘-ﬁ B
N, v B
 CHOWDHURY. J. (V.C.)
The legality and validity as to Ath.e initiation' and continuance
of the proposed enquiry against the app]icbant under the All India Service
(Discipfline and Appeal) Rules, 1969 is the core issue raised in this
application in .the following circu mstances L
The app].u:ant was recru:lted _to the Indla Admlmstratlve
Service (IAS for short) of the Joint ‘Arunachal Pradesh Goa, Mi70ram
and Union Temtories (AGMU for short) Cadre under Section 7 of the
: IAS (Recruitment) Rules, 1954 by - Competitive Exammatron in the year
L’\/‘V 1965. Intthe year 1990 the applicant was appoim.ed as Chief Secretary

“to the

Govenment of Miz‘oram, ".a‘ili{‘.‘.k‘ wast he held 4l 1993, The

.f M

No—
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applicant was thereafter appointed .. | . s ing Director, DSFDC Ltd.
cum Principal Secretary (SC&ST), Government of NCT of Delhi in
the year 1994 and he continued to hold the said post till 1998, The
applicant was subsequently appoﬁted as full time Member of the Public
Grievances Com mission, Government of NCT of Delhi and the applicant
retired from Government service on 31.1.2001. To this effect the

Government issued the Notification No.14031/6/2000—UTS dated 9.2.2001

and notified the date of superannuation of the applicant as in the

afternoon of 31.'1.2001. At this stage, by the impugned Notification
No0.14033/27/95-UTS dated 30.1.2001 the Government of India, Ministry
of Home Affairs initiated an enquiry against the applicant under Rule
8 of the ALl India Service (Discipline and Appeal) Rules, 1969 for
alleged misconduct as mentioned in the statement of articles of charge
cited i: Annexure-I of the communication dated 30.1.2001. The
statement of imputation of miscosili. . “wiyport” of the articles of
charge framed, tﬁe List of dotuments substantiating the articles of

charge framed as well as the list of witnesses in support of the -article

of charge accompanied the sald Memorandum of charge.

2, The applicant submitted his written statement of defence

in March 2001 denying and disputing the charges. The applicant also
questloned the Junsdlcuon of the Disciplinary Authority and also the
propriety and legitimacy of the departmental proceeding. By memo

dated 1.6.2001 the respondent authority appointed the CDI, Central

-'.Vigﬂance Commission as the Inquiring Authority to enquire into the

charges. Hence this application assailing the legitimacy and propriety
-
of the departmental proceeding as well as the continuance of the said

proceeding as illegal and ultr:. vires.

3. The respondent Nos.l and 7 ' - “tie case and submitted

Vet .
Cle

their written statement seriously resisting  the application including

the maintainability of the same.

P



Afsame be:lng assessed through the relevant channels. As
b ;

4, Before going. into the  merits of the respective cases it

" would be appropriate to refer below ‘téhe' state'ment of the articles

of charge framed against the applicant:

. "That Shri Fanei Pahnuna, IAS (AGMU:65), while
working as Chief Secretary to the State Government of
Mizoram and the Chairman of the State Purchase Advisory

: Board during the period  1990-1992  com mitted gross

| misconduct in as much as he in the matter of purchase

©  of a plot of land measuring 22,100 sq.ft. (with a building

i constructed over it) owned by Smt Lalparliani, his sister

in-law, located at Upland Road, Ladtumkhrah, - Shillong for

ot the purpose of setting up Mizoram House approved an
arrangement under which:-

a) The said Smt. Lalparliani was made a payment
of Rs.23.00 1lakhs in advance toward the cost
of the said property the price for which was
fixed at Rs.58,00 lakhs in an arbitrary manner
without its being assessed through the relevant

channels; ‘
b) The deal was finalized and the advance payment
made to her despite the fact that the aforesaid
. : property had been paeifiag by the State Government
- of Meghalaya f{or 2~ ....on for its own use and
the acquisition proceedings had not been formally
withdrawn; "

The (advance payment was made without entering
into any formal agreement with her so as to
ensure that the money was refunded to the State
"Government of Mizoram in a time bound manner
in case the deal did not .materialise; and :

The advance payment was made without binding
her under a proper agréement to pay the interest
on the amount advanced to her in the event of
the deal not materialising, -

That from the afo,resaigi acts of com mission and

; omission the charged officer . Shii F. Pahnuna, the then
:2'_ Chief Secretary, Government of Mizoram, exhibited lack
1 of integrity and devotion to ‘duty and acted in a manner
unbecoming of a Public ' Servant and thereby violated Rule
3(1) of All India Services (Conduct) Rules, 1968." C

The appl_’;cant was aé:cordingly' charged for the a]léged misconduct
purportedlgy implicating lack of integrity and devotion to duty énd
acting :ln a manner unbecoming of.a public servant. The gravam’{eix
of the ﬂrchfarge is that the abp]icant as the. Ohiaf .»Secretary, ~(.7:<“J:vernr;}érit:
of Mi.zéra?m and Cha‘t\irmlgn of LheS{aLc_ Pulchase Advisory Board
approved zim arrangement whereby the land owner was paid an amount
of Rs.23 iakhs in advance ‘towards the cost of the said property, the
price for ;.which was fixed at Rs.58.00 lakhs arbitrarily wii:hout the

[ ;
i

\

per the charge

the.....

{
i
i
i
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the applicant 'was also madc responsible for-approval of the arrangement
as. to ﬂ.nahsmg the deal «nd advance payment ‘xnade to the owner
in spite of the ' fact that the .said pioperty was notified by.the
Government of Meghalaya ‘or acquisition for its o'w'n use and that
the acquisrtion was not f< mally withdrawn The applicant was also
charged for approvmg the advance payment without entering into formal

and bldlng agreement and without smpulatmg any interest on the amount

advanced to the owner in the event of the deal not matenahsing.

. ‘.: r
4l

S. - The applicant in his written st_atement of defence assailed |

the competence of the Ministry of - Home Affairs for initiating
departmental proceeding as contrary to the scheme of disuphnary
rules. The - applu:ant in his written statement also pointed out that
all throughout he acted within the parameters of law and under the
authom:y of the competent authority. He asserted that the proposal
for estabhshment of the Mizoram House in Shillong was made in the
year 1989, fpriior to his appointment as Chief Secretary in the State
ef Mizoram. He also mentioned a number of steps taken by the

authority for purchase of 1he property. at Shi]long, ~which was .also

reflected in the statement of imputation of misconduct in support

-of the articles of charge. The earlier proposal for purchasing land

at places like Nongrim Hills belongmg to .one Shri V.L. Sharma,

. C

Laitumkhrah belongmg to one Mrs Pertrm rxl'“j also other locations

were consuiered In fact, the applicant in }us note suggested that the

"""':'land at Cleve Colony had a number of advantages. The land ‘was

inspected by ‘the officers of Mizoram Government which also inspected
by the Chief Minister, the Fi: hance Mlmster, ‘the applica.nt the Finance

Com missioner, the Chief Engmeer PWD, The Joint Director I & PR

and the Limson Officer, Shﬂlong The app]jcant mentioned about his"

note in the at pages 39, 40 and 41 of File No. A—600011/16/89 GAD

(/\/Vand stated that the entire fa(t:s were placed in his note and the sam“e

was approved’ by  the then ‘Minister of  GAD and the Chief Minister -

at that relevant time. The applicant also .referred to the draft of

g .. . the....‘..i...
i .

i
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) the D.0. No.A-60011/16/99-GAD dated 12.11.1991 which he put up
to the Chief Minister of Mizoram and the same was finally sent by

the Chief Minister to the Governor of Meghalaya, wherein the Chief

Minister impressed upon the Gover-. . "-.aéhalaya to personally

intervene in the matter and have the land released from the acquisidon

proceedings so that the Government of Mizoram could acquire the

land for the long-felt need of a VIP Guest House at Shillong,

6. Mr K.P. Pathak, learned Sr. .Counsel for the applicant
assisted by Mr-S.K. Sharma and Mr Dhrubajyoti Pathak, mainly assailed

the proceeding on two grounds. The learned Sr. Counsel, firstly

contended that the very initiation of the departmental proceeding .

initiated by the Ministry of Home Affairs is wholly unsustainable in

law, Pointing to the provisions of the A1l India’” -Service. (Discipline
. '-‘.—-\‘
Can _,_,-_;zand peal) Rules, 1969, more particularly Clause (c) (i), (e) of the
/'f." ARSI
T ’—\Rgﬂ.n}.t:wn Clause contamed in Rule 2 of the Rules as well as Rule

' \ /('-g‘ 7 of- the said Rules, the learned Sr. Counsel contended that it is \the

'.\ XS N i

1 b
t{XQx /tate government alone or-in the alternative the Jomt Cadre Authority
N \\_ . ]

) \f_f\}?\»r 9f AGMU which was the competear ' i :itiate the proceeding

a%d not the Home Ministry, The learned Sr. Counsel in support of

his contention also referred to the decision of the Principal Bench

[N

of the Central Administrative Tribunal in 0.A.N0.967 of 1992 and
0.A.No0.1426 of 1992 disposed of on 8.1._1‘593 and specifically ruled
‘out that the Mﬁiistry of Home Affairs was the competent authority

to initiate departmental proceeding against AGMU Cadre.

7. Mr A. Deb Roy, learned Sr. C.G.S.C., on the other hand

referred to the Notification No.11026/2/94-AIS(IT) dated 25.4.1995 issued
by the Government of India, Ministry of Personnel, P.G. and Pensions

constituting the Joint Cadre Authority for the IAS etc. of Arunachal

[/\/\/Pradesh—Goa—Mizoram-—Unbn Territories. Mr Deb Roy submitted that
in exercise of the powers: conferred by sub-section (1) of Section 3

of the All India Services Act, 1951 (61 of 1951), read with sub—rule (l)

Of.ooototonooo-



of rule 4 of the All Indi: Serv-lces (Jomt Cadre) Rules, 1972, the
Central Government in com J.'ltatl.on w1th the _Governments of States
concerned constn'r.uted the oint Cadre Authority for the respective

Services. The l.earned Sr. (..G.S.C.- submitted that for all intents,

- and purposes the - Secretary Minist:ry of Home Affairs represent:ing

the Union Territories in re: pect of Indian Admmistratxve Service and
Indian Pohce Service is c¢nstituted -as a Joint Cadre ‘Authority of.
AGMU. T}fxerefore, the Mini try of Home Affairs rightly initiated the
proceeding. Section 4 of tie All Indla Service (Jomt Cadre) Rules,

1972 speéks of the comm ttee consisting of the represe'ntat:tves of

'each of the Governments o the constitucnt States of the Joint -Cadre

Authority. Mr Deb Roy abmitted tht the Joint Cadre Authority

representing the States of AGMU “oar -0 JAS, namely the State

Governme‘rits of Arunachal Pradesh, Goa, Mizoram and the "Minist:ry

of Home Affairs being t!: State Government in respect of Union
Terrtorles had in its meéc ing held in October 1989 delgated, “inter
alia, the disciplinary power: in reépect of TAS officers of AGMU Cadre

to the Ministry of Home ffairs. Mr Deb Roy further submitted that

this was done strictly i 'conformity Wlth the ALl India Service

‘(Disciphne and Appeal) Ru'es, 1969 In support of his content:ion, Mr.

’ " e ISeb\ Roy also referred to the minutes of the meeting of. ‘the Joint
. ‘ WA
L_"\ ‘ \Cadre ‘]Authorn:y (AGMU Cadre) held in October 1989.
. ' 215
e Q R
fe “ 8. : We have given our anxlous consideration in the matter.
¢ N
\’1 s Tns the Judgment and Order of ‘the Prmcipal Bench of the Central
\:.,‘ : '\“

'Administrative Tnbunal in 0.A.N0s.967/92 and 1426/1994 consid >ring
the relevant: provmions of law :anludmg the allocation of Business Rules
framed under Amcle 77() of “..‘;"»‘..1':1;-'-.-‘3'"”“; 4t was held that it
was - onlys the Ministry of Personnel, Public Grievahces* and Pension
which was the competent authority - as far as allocatxon of rule was
concerned. The power and authority to initiate departmental proceedlng
is a statutory measure mean- to be ' exercised by Lhe statutory authority

on good‘! and sufﬁcient -eason. A mechanism has  been introduced

| ' . : creating.eecseereess

=

<



) Creating authority to commen 2 proeeeding and impose:penalty, It also'.. -
defined the State Government concerned, wherei;l the State Government
concerned inrelation to a ‘oint Cadre Authority is defined as the
Government of all the States for which the Joint Cadre is constituted.
As per the Notification deted 25.4.1995 the Joint Cadre Authorﬁ:&
for the IAS etc. for Arunachal Pradeéh—Goa—Mizoram—Union Territories
was constituted. The materials on record did not clearly spell out
any - delegation of power on the Mini{stx'y._:_ﬁgf,'-‘liome' Affairs, The power
of drawing of disciplinary jroceeding on good and sufficient reason
is an essential power reposcd on the Disciplinary Authority, namely
the State Government. Whcther the essential power can even be
delegated as claimed by th: respon&ents is«very much controversial.

.....dn our considered opinion th« authority to initiate disciplinary measure
S VoS,

. .. .Ap thelsettings against the : pplicant by the Ministry of Home Affairs
., o UL S .
-',.‘ {-' L T O ‘. | '
- N is™\itself “\joubtful. Our opir on is. however, tentative in nature and

VA
! v, we would like to decide the : pplication on merit.

[ IC N ‘b .
}
' LN . o 8
) W 9.7 . é?/,,’ The other contention of Mr K.P. Pathak, learned Sr. Counsel
Ny . ] . .
\“\; ° '."(‘,\'-;,ﬁéf' _',,t,he' applicant, is that the respondent authority acted with
e

impropriety and indiscriminatcly in initating the departmental proceeding
on the applcant. The learncd Sr. counsel submitted that, admittedly,
the alleged misconduct ‘;va» allegedly com mitted during the perlod
- 1990-1992 and the res;onc)lleints sat over tha satter and just on the
penultimate day of retiremerc of the applicant the respondent authority
with oblique motive initiated the departmental proceeding. The learned
Sr. counsel submitted that the initiation of departmental procceding
against the applicant on the basis ofv the maf:eria]s on record is unjust
and unreasonable and therefure, unlawful. In sgpport of his contention,
the learnéd Sr, ‘c{:'ounsel for the applicant ref;rred to the decision of
[/\/)/ the Supreme Court in Bani 3ingh Vs, Union of India, reported in AIR

1990 SC 1308 ‘and also the decision in State of A.P. Vs. N. Radhakishan

reported in (1998)°4 SCC 1S4, Mr A. Deb Roy, on the other hand,
a
submitted.iiecess
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submitted that the respondent  authority initiated departmental

proceeding lawfully on the basis of materials o

n record. Mr Deb Roy

submtitted that the delay by itsels . .or vitiate a proceeding

in the absence of any illegality. Mr Del Roy su

bmitted that the power

of initiation of departmental proceeding rested on the respondents

and the respondents on consideration of the materials on record initiated

the departmental proceeding and the applicant

was provided with all

the opportunity per missible ander the law. Since there were grounds

for iniriation of departmental proceeding, which

were of serious nature,

for fitness of things the Disciplinary Authority is required to complete

the enquiry, where the applicant will get all the opportunity to vindicate

his innocence.

10. There is no dispute on the issue that

the power of initiation

of disciplinary proceeding is vested upcn the State and its instrumental-

ities. But, all power has its legal limits. Arbitrary exercise of power

and unfettered discretion are what the Courts

Statutory power is to be exercio_. 1uasonably

refuse to countenance.

and in good faith for

proper purposés only on right and lawful considerations. The power

?‘Q>\can only be used for valid and lawful purpose. Unfettered Governmental

&paeti.on is anathema. The alleged misconduct imputed on the applicant

-'-‘k

ed back to 1990-1992. These matters Wwere known to the authority

when the alleged misconduct was com mitted. The Disciplinary Authority

did not act upon it. ALl governmental actions are to be taken justly,

fairly and reasohably. As per the constitutional scheme a delinquent

employee also has a.‘right for expeditious disposal of a disciplinary

proceeding :\nstead of putting him to undergo mental’ anxiety and

pecuniary losses. Gratuitous interference with th

servants is also not per missible. The alleged

e rights of Covernment

charges are simple in

nature without any complexity. No exp]anatlon for the declay came

forth accounting the €:mé. The. applicanf was not in any way responsible

for the delay. The .atio of-iae ducisions rendered by .the Supreme

Court in Bani Singl (Supra) and N. Radhakishan (Supra) are aptly

applicable.eese.
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/ . ) applicable. On perusal of the materials on record it appears that the
Government of Mizoram took a conscious decision for the Mizoram
House in Shillong in thc year 1989, long before the applicant came
into the picture. The impun'ation against the applicant was for approving
the arrangement mention:d in Annexure-I to the Memorandum dated
30.1.2001, as the Chairman of the State Purchase Advisory Board.
The State Purchase Advisory Board was the creation of the State
Government and decisions were taken for purchase of the very land
itself at the level of the Chief Minister. The Chief Minister in his
D.0. letter addressed tu the Government of Meghalaya requested for
personal intervention in the matter and get the land released from

the acquisition proceedinjs so that the Government of Mizoram could

R acqmre the land for t-eir long-felt need of a-VIP Guest House in
TN T
\Shﬂla The applicant in his written statement made before the

o

: RN
g authority specifically brought the attention of the authority to the

".‘ whole-'ﬂgamut of the subject matter disclosing that all those actons

\ -

. \<}‘\\ /ereu taken bonaﬁde with the full authority of the Government of

'\J\\Q é T
\\____
L:UW‘

N ’am. No materials were furnished’ before us .countering those
\"\

claims. As a matter of fact the respondents in the written statement
did not dispu{:e that all those arrangements were made with the
knowledge and approvas of the Government of Mizoram. The p;ayment
of Rs.23.00 lakhs in advance was 'mgide to the vendor with the
knowledge and authority of the pelrsc')ns incharge. The adva;ce in
question alongwith the interest was also recovered by the Government
long before the initiation of the proceeding against the applicant. In
the background of the Lribal society and the tribal ethos, not translating
the transaction througli a proper. in=triment cannot by itself be said
to be improper in the tribal areas: The Land Acquisition Act of 1884
is not the only mode of acquisition of property. Outright purchase
js also a mode for acquisition of .prope;i'ty. “Transfer of property means
conveyance of land of one person to another which includes gifts,
sale, exchange lease, mortgage lease etc or any other permissibe mode

of transer. The Meghilaya Transfer And Land Acquisidon Act, 1971



¥
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: 10

was enacted for the proteciion of the Scheduled Tribes therein. Drawing

" of an instrument for provj(hng, udvnnce wu‘%ru mini;tcriﬂl act, required to

3

be performed by the conc\e- 1ed ofﬁcer when the advance was made. It was
not the function of the (hief Secretary-cum-Chairman of the Advisory
Board.
11. The statement of dmputatlon of miscnduct in support of the
articles of charge irself indicated that in the matter of purchase of land
all the concerned authonm's including the Govern ments of Mizoram and
Meghalayd were participaturies. The notc placed by the Chief Secretary
was appreved by the Minic er, GA D/Chief ‘Mi_nister. In the decision making
process the respondents [altered in the interpretation of Meghalaya
Transfer of Land Regulation Act, 1971 (Meghalaya Act I of 1972). As:
mentioned the Act was enacted to regulate transfer of land in Meghalaya
for protectmn of the intercst of the Scheduled Tribes therein Section 3(1)

of the Act enjoined that :.0 1and in Meghalaya shall be transferred by a

' tribal to a non—tribal or Ly a non—u'ibal to.-another non—mbal except with

the previous sancdon of thie competent authorlty. By Act I of 1978 a
proviso was introduced by which the Government of Meghalaya. if satisfied,
may from time to time, by notification, prohibit such transfer of land

within such area or areas as may be specified jn the notification and

thereupon the competent authority shall not sanction any such transfer of
Land under the provision of the Act within such area or areas. In

A\
pursﬂ,ance thereto Notification No.RDS 11/76/187 dated 7.6.1978 was made
ls

-and gazetted in the Extra Ordinzgy woeite dated 8.6.1978. By the

notification, amongst others the areas within the East Khasi Hills District

¥ .except  the areas to which the Act aforesaid did not apply were

indicated. Needless to state that the Act does not apply to the

cantonment ai normal areas of Shillong ‘Municipality, l.e. Police Bazar,

Jall Road and General Ward (European Ward), Section 11 of the Act
carved out an exemption, whieh also exempted any transfer of land
to or in faviur of the Government or District Council. The Act
specifically dic not include other Governments. As per Clause (30)
of Sect:ton 3 (f the M.ghalaya Interpretation and General Clauses Act,
1972,; 'Government or 'the Governments' includes the State Government

as well as the Central Government. Clause (64) of Section 3 ‘defines

Qraté . o..iceeacaans
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State,v which means a "ate spec:ifxed in . the F1rst Schedule td the

Constitution and includes a Unlon _TI_‘erntory.- The exempt:LOn clause

under Section 11 is not to h=‘. . ‘to the Government of
| M'eghala);ra; Mizoram is also a tribal ‘State. The Act also enﬁsegedl
tr-ansaotiion with  previous sanction of the competent authority.
Admitte&ly, as mentioned earlier all those who were basically concerned
in such transactionvparticipatec‘l The Government\ of Meghalaya at
all relevant r:Lm :;s was taken into confidence by the Government of
M:zoraml. On the: backgruund the role played by the applicant as the
Ch:l.ef Secretary to the (overnment . of Mizoram and Chairman of -the
State Purchase Advisory Board, on the materials on record cannot
be sai.d(~to be unlawful. The very nomenclature of the Board as 'Advisory
o i \'B\rd' ié of advisory chai-.cter subJect to approval by the G0vernment.
Lok . Ino the instant case tho: o act:ions were, admittedly approved at - the
h1ghest “level, As held e. clier the dnscretxon reposed on the authority
,.‘\ t-\. is ni)‘t en unfettered on:. In the exercise of dascretlon the authority

N\, 4 -
L f/:‘ . / >, '
&

'rv 1avto. act according to rulrs and “r** v ’:s !hj_ly and Iairly. It cannot

-t;..'... "'.'be _arbitrary, vague and ‘anciful, i .'mjua‘;’\: be .iegal and regular. T’hose
who are:’ charged with a diseretion must exero_ise the same on reasonable
grounds. The authority is duty bound to act lawaily mithont ebusing
the discretion.. Oppressnw and gratultous interference with the rights
of a Government servant is not perm:ssible under the ' Costitutional
set up. The respondent authority while exercising' its_ discredon " took
into consideretn'on irrelevant and extraneouS'consideration overlooking
the rclevunt_-conulﬂcrt:atlon. The date of uuperannuation ofvthc_- applicant
was 31.1;2001 and the same was known to all ‘concerned including
the rés;‘fpondent Nos.l and 2. The said respondents nthere explained
¢ * . . .
ae to t.téxe reasons for the delay in initiating the 'proceeding by aesigning

any os‘t?ensihle reason. T2 Mizo soc1eLy is a tribal bociety and tribal

ethos and customs domi.m: -e the members of the MlZO soc1ety Therefore,

L\/V transactions with one anc her in_.tha
| o

|
setting i

|

"';com:egct -was to ‘be taken:in-the

of the society. A, 3
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\ of the historical necessity. The areas wer{a' earlier described as Backward .
. tidcgs, Excluded ereas and specifically, ad ministered. Two main codes,

- v EnC

.
e
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12. Law_ and beha our;ﬂ pattern in,, the Society also depe'nds
on the wider canvas of ‘e com munity. "n the proadest sense, law
is smply any' returrdng mode of interactmn among . jndividuals and

groups,vtOgether with mor ~ or less exphcit «1cknowl1_d;,cmcnt by these

groups and md1v1duals that - such-;i ;s-interaction  produce

reciprocai expectatdons of <_0nduct. that oubht to be satiafied", a8 was
observed (’oy the Contem;orary Junst R.M. Unger, in his writing in
"Law in | Modern Soaety - "There are two sides to the conceptv of
law as interactlon, each corresponds to an aspect of a traditional notion
of custo;n. One element is factual régularity in behaviour. The other
dimension is normative", said the author. Custom lacks the att:nbute
of posit;iveness, it -consists of imp]icit standards 1of conduct -rather
than bfg formulated rules. These standards are mostly tacit, though
often hiighly precise, gui'\elinesr for how an individual of certain status
and rank ought to act towards one of different oOr similar rank in
a partléular situation. ‘they determine, what one should expeét from

one's kinsman in a var.ety of ca.rc_umstances and what in turn may

and wili demand of‘her ¢c him.- '

13. The area in wk‘;ich:.{-'c‘i-;'e:-'--_'1..':1.‘;.;—_;-5-:;--i.a'.=1?-acts were sasid to be

_ comfmn:ted, the persons and the settings associated is one of the area

‘. ;

h’ e the ordmary laws of the land are not made applicable because

viz. the Criminal Procedure Code (except few chapters), the Civil.
Procedure Code are not made applicable. The ap'plication of the General
Acts of the law.are also barred, e.g.?by not:iﬁca‘tion under Section
2 of Assam Fronder Tract Regﬁlation, 1880 (Att 2 ch 1880) the
app’]:h:atxon of the Transfer of Property Act was barred 1n the. erstwhile
Khas:. and Jainta Hills, Mokokchung of the State of Nagaland, Mikir
Hi]]s’ Tract. The Lushal Hills District (Predecessor of the Mizoram

tate) was constltuted on 1.4.1898 by Notification vide No0.920 dated

1.4.1;898 under Section 2 of the- Assam Frontier Tracts Regulation. .



All the laws including this Regulation then in force in the tract were
repealed at.ﬁrst and then again under T'Sect:irm 3(a) of the Scheduled

Districts Act 187& the same was reapplied to the Lushai Hills District

vide Notification No0.921 P dated 1.4. 1898

14, The nature and extent of the law applicable in these areas

are pithily reflected in two of the decisions of the Supreme Court.

In Guramayum Sakhi Gopal Sarma V.K. Onghi Anisija Devi, Civil Appeal °

No.659 ‘of 1957 decided by the Supreme Court on 9th February: 1961
in connecHon with the Civil Procedurg Code, where the Supreme Court
applied the spirit of the code and not the letters of the C.P.C. IN

the State of Nagaland Vs. Ran Singh, reported in AIR 1967 SC 212,

" the Supreme Court was called upon as to the extent of the application

\\

.; “of” the Cr.P.C., wherein the Const:itution»Bench extensivley discussed

as. to the’ development and growth of law in the area., In this context,

11: would be appropriate to refer to the following passages from the

Mevesrsreesnneeenses We  mustnot forget that thé
Scheduled Districts Act was passed because the backward
tracts were never brought within the operation of all the
general Acts and Regulations (particularly the Criminal
Procedure Code) and were removed from . the operation
and jurisdiction of the ordinary courts of Judicature...... coved’

ot & ; : -
/ . Ll
said“ ;(:Jsmn:‘ .
o~

"Laws of ‘this kind are made with an eye to
simplicity. People in backward -tracts cannot be expected
to make themselves aware of the technicalities of a complex
Code. What is important is that they should be-able to
present their defence efféctively unhampered by the
technicalities' of complex laws. Throughout the past century
the Criminal Procedure Code has been excluded from this
area because'.it would be too difficult for the local people
to understand it, Instead the spirit of the Criminal Procedure
Code has bene asked to be applied so that justice may
not fail because c¢f some technicality. The argument that
this is no law is not coiyctt. Written law is nothing more
than a control of discretion. ‘The more there is of law
the less thee is of discretion.-In this area it is considered
necessary that discretion should have greater play than
technical rules and the provision that the spirit of the
Code should apply. is a law conceived in, the best interest
of the people. The discretion of the PreSLding Officer is
not subjected to rigid control because of the unsatisfactory
state of defences which would be offered and which might

. fail if they did not comply with some technical rule. The
i removal of techrucahthes, in our opinion, leads to the
advancement of the cause of justice in these backward
. tracts. On the other hand, the imposition of the Code of

Criminaliieeceses

. ' .: 13 ¢ Z(/{/

&



Criminal Procedure would retard justice,' as indeed the
Governors-General, the -Governor . and ‘the. other hands of
.local Government have always t:hought We think, therefore,
that Art. 21 does not render the Rules of 1937 ineffective.”

i
i

" 15. 'Dis_cret:ion necessarily implies good faith in  the discharge

.

“

¥

., .

oo N
P

!
' \i"\' ‘.’c,v
\\“
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of the public duty. There is always a perspective‘ in-built in the
statutory ex@rcise of power to act justly, fairly 'and. reasonably. All
India Serf\rité (Discipline and Appeal) - Rules, 1969. clothed on the
prescribed. éuthority the disci;jlinary,_power of imposing penalties
prescribed in Part I of the Rules for, "géaéj' and sufficient reasons.
When discretionary power is to invade upon individual rights to be

exercised, factors to be determined in deciding what justice and fajrness

needs on the exercise of power including the nature of interest to .

be affec;ed, circumstances in which the power falls to be exercised

and the nature fo the sanctions. Fair- procedure also involves reasonable

méasurve ;withi.n the reasonable time. Public interest as well ‘as individual
interest does notlco,ﬁn;:enanc':e indolénce and(torpidity."lt is" not vto
be used as a vehicle :of' oppression; Scope of exercise of public power
cannot be looked inf:o in isolation from the generallnrinciples ,g.overm'ng
the exercisc of power in constitutional democracy. Decisions which
are extravageqt or capnmous cannot be legu:unate. A decision based
on considerations whlch have been accorded manifestly mappropmte
‘weight is not a lawful decision. The factors mem:mned in ‘the earlier
a}\graphs though relevant WEre . n%ﬁjfg:nzrflzzu.‘\ into consxderatlon. No

re‘ ns, not to speak of good reasons, were also ascribed for the

0%, \/ $ncomprehensxble delay, lacking ostensible 1dgic for iingering over the

matter. On the facts the impugned action of the respondents on the

eve of the retirement of the applicant is undulyj perverse subjecting

the applicant to enormous hardship as well as needlessly burden some

infringement of his right. De Smith, Woolf and Jowell in its treatise:

on "Judicial Review of Administrative Action" (Sth Edition) observed
that "official decisions ‘may be held unreasonable when ‘they are unduly
oppressive because they subject the complainant to an exceSive_hardslaip

or an unnecessarily onerous infringement of his rights and interestS......s’

Theuieeeosnaee
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The focus of attention in these cases wﬂl be pn.nc;Lpale the impéct
of the ded&on upon the affected person The ouLcom or end product

of the decision making process will thus be assessed.... veeese  Since

the claim is exxent:mll ‘akuBy of be"ev'“i‘_n *t'hc sense of excessive
y Iy ¢

USE Of DPOWETweccsseesssnsssnsersesss . (paras’ 13-046; 13—047)

16. , From the conspectus it \:hus emerges that the decision
maker in -the decision making process has taken into c0nsideration
as facts, something which was patently ‘wro_n.g.-._perversixy writ large.
Ir hes mlsunderstood law . as well as the fact upon ‘which the decision
is based. Admittedly, materials those were taken as a whole d1d not
support the ﬁndmgs of the fact. ‘The respondent authori.ty fell into

error in 11;3 decision making process by taking irrelevant constderat:lons

The unexp}ained delay in the facts and circumstances of the case. also

N \ amountéd[to an abuse of the process.

QE 11\17/.;/ On an overa]l":“donsideratibn of all~‘-a's'pects of the' matter
e we are of the opinion that the impughed depart-mental"'proce‘eding
jnitiated by the yespondend e Tl and unjustjﬁ;ed. Article 14
'stmkes on - arbitrariness in the State action and ensures .fairness and
equality of treatment. Where an act is arbitrary it is also unfair aﬁd
unequal' and therefore, it is contrary to the scheme of Article 14 ‘of

the Constitution, of ‘India (Reference: ER, Rayappa Vs.' State of

Tamilnaduy, reported in AIR 1974 SC 555 and Sot Maneka Gandhi Vs.

Union of India and others, reported in 1978 SC 597).

18. . For all the reasons the impugned departmental proceeding

initisted aga:inst the applican't: vide Memorandum 'No.14033/27./95—Ufi’S

e

\&\nlod 30.1,2001  com municated by the Deputy Secretary' to ‘the
N “ «9" Government of India, Ministry of Home Arrairs, New Delhi is-set aside

/ \A-f)\und quagshcd. Cow e ‘o
r\- »
The applicatidnifis allowed with costs. ‘

sd/VICE CHAIRMAN
gd/MENBER (A9 me)

overlooking ?relevant considerations that affected the ultimate decis’ion.'
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Secretary ' ' &
Ministry of Home Affairs, - :

Government of India
New Delhi

Subject: Release of Pensionery benefits.

Sir, ‘ . . _

Being aggrieved by the issue of Memorundum No.14033/27/95-UTS dt 30-1-2001,
for departmental action against me. | filed an original application before the Hon'ble C.A.T.
at Guwahati. The said application was registered and numbered as OA No 238 of 2001.
The Hon'ble C.AT. by judgement and order dt 1-3-2002 was pleased to set aside and
quash the departmental proceedings drawn against me. Certified copy of the judgement
and order is enclosed for ready reference. _

Under the aforesaid circumstances, | would request you to kindly take necessary
action for release of my pensionary benefits by issueing “Vigilance Clearance” to - “The
Chairman, Public Grievances Commission, Govt. of Delhi, M-Block, 2" floor, Vikas
Bhawan, New Delhi—- 110 002" as early as possible. -

b

" Encl . Copy ofjudgemeht / Order

Yours faithfully

Dated : Aizaw! " i (F.PAHNUNA 1AS (Rtd) )
“The ..1 2% May,2002 B-7, Chanmari,

Aizawl, Mizoram
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PUPLIC GRIEVANL 2 COMMISSION
GOVT. OF NCT OF DELHI.
M BLOCK 2ND FLLOOR VIKAS BHAVAN
NEW DELHI.

. —

No.F.3(107) 9 PGC Estt. a0 Dated: N\{

.

To

“The Dy. Secrelary:
|~ Ministry of Home Affairs. \
K Govt. of India.

Notth Block. New Delhi.

Subject Fixalion of pension of Sh, F. Pahnuna, 1AS, (Retd.).
Sir.

- Sh. F. Pahnuna. IAS (Retd.) bad submitted to the Commission a copy of the order
of dated 1* Mareh, 2002 of the Central Administrative Tribunal, Guwahati Bernch.
wherein the departinental proceedings {mitiaivd.- against him  vide memorandum
No.14033/27/95-UTS dated 31.01.2001- have been sel-aside and quashed (copy
enclosed). ' ‘

In view of the decision of the CAT refeired above. it is requested that the

\ Vigilance clearance of Sh. F. Pahauna may be sent to Public Grievances Commission so

that his pension can be fixed. it is requested that this may be done at an early date.

o~~~ "

-

S
{ (U.R, KAPOOR)
SECRETARY. PG&

| —

 —

Encl. : As above.



o
Sh@atya Gopa| '
Depmy Secretary to the Government of lndla. ‘
Ministry’of Home Affairs. . :
New Delhi

Sub : Release of Pensionery Benefits.
Sir,

“to Secretary, Ministry of Home Affairs, Govt. of India, vide letter dt 12-5-2002 enclosing a
copy of the judgement of Central Administrative Tribunal, Guwahati Bench (delivered on 1-3-
2002) and the same was handed over to Privaté Secretary to Secretary, Minstry of home
Affairs on 14-5-2002 personally. Secretary, Public Grievances Commission, Govt. of Delhi,
had also written a letter addressed to Dy. Secretary, Ministry of home Affairs, Govt. of India,

vide his letter No. F3 (107) 89 PGC ESTT 2640 dt 14-5-2002 in which a copy of the |

judgement of C.A.T, Guwahatu Bench, was also enclosed and this letter was handed over to
under Secretary, Ministry of Home Affalrs (Shrl Garg) on 14-5-2002 in his Off ce by the
undersigned (personally)

I would, therefore request you to kmd’ly intimate action taken in the matter. | am
enclosing a copy of my letter dt 12-5-2002 and also a copy of letter No .F3 (107) 98 PGC

ESTT 2640 dt 14-5-2002 along with the enclosures i.e copy of judgement of Central’

Administrative Tribuggl, Guwahati Bench, for ready reference.

Yours faithfully

Dated Aizawl (FPAHNUNA, IAS. (RtdTT—
The 3 July 2002 ' B-7, Chanmari,

 Aizawl, Mizoram.

. | Ly
B e

In the matter of the subject mentioned above, | submitted a representation addressed



