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By Advocate Mr B.C. Pathak, Addl. C.G.S.C.

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.396 of 2002

Date of decision: This the 13th day of June 2003

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

The Hon'ble Mr R.K. Upadhyaya, Administrative Member

Dipa Jyoti Paul

Retired Income Tax Officer

Resident of Ward-II,

Silchar, P.0O.- Silchar,

District- Cachar.

By Advocates Mr B.K. Sharma, Mr P.K. Tiwari
and Mr J. Purkayastha.

««se.s.Applicant

- versus -

1. The Union of India, through the
Secretary, ’
Department of Revenue,

Ministry of Finance,
Government of India,
New Delhi.

2. The Commissioner of Income Tax,

Shillong. ‘

3. The Chairman,
Central Board of Direct Taxes,
Ministry of Finance,

New Delhi. ......Respondents

OR D E R (ORAL)

CHOWDHURY. J. (V.C.)

The following are the reliefs prayed for in this
application:

1. To quash and set aside the Order F No.TDS/4/

Vig/Con/CT/90-91/Pt.I1I/DJP/2231  dated

7.3.1997 passed by the Commissioner of Income

Tax, N.E. Region, Shillong.
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2. Direct the respondents to open the Sealed
Cover and on the basis of the recommendation
of the Departmental Promotion Committee of
April/May 1993 give nofional promotion to the
applicant to the post of Assistant
Commissioner of Income-tax retrospectively

- with effect from 24.6.1993 that is the date
on which his immediate junior Shri M.N. Das

was given such promotion.

2. The applicant is a retired Income Tax Officer who
attained his superannuation on 1.4.1997. While he was
serving as an Income Tax Officer, Ward Silchar under the
charge of the Commissioner of Income Tax, N.E. Regiony
Shillong, the applicant wés served with a Memorandum of
Charges dated 22.7.1993 under Rule 14 of the CCS (CCA)
Rﬁles, 1965. The ‘applicant submitted his written
statement of defence denying the charges. An Inquiry
Officer was appointed to conduct the enquiry. The Inquiry

Officer exonerated the applicant from the charges as will

appear from the following findings of the Inquiry

Officer:

"This case arose from a fraud for refund of
alleged Tax Deducted at Source (TDS), articulated
by an employee of the State Government of Manipur.
The Income Tax returns submitted by the alleged
culprit at the Income Tax Office, Ward, Silchar
were accepted and refunds were sanctioned on the
basis of the TDS Certificates and Scheduled Tribe
Certificates enclosed with the refunds. The
allegation against the Income Tax Officer is that
he issued the refund orders without verifying the
genuineness of the TDS Certificates and Scheduled
Tribe Certificates. :

The refund orders were issued under Section
143(i) of I.T. Act, 1961 applicable for Summary
Assessment Scheme. This was not disputed by the
department.

The thrust of various circulars/notices/
clarifications issued till then by the department
with regard to the above mentioned Section for
Summary Assessment Schme was speedy disposal of

SuChe ceacee
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such cases. The Assessing Officers were given the
impression that only arithmetical errors were to
be rectified. No other check was warranted. Even
where apparent losses to the Government were
noticed subsequent to assessment, no remedial
measures were required to be taken. In one
instance;, Rs.2.34 lacs was condoned by the
department and this was cited as clarification/
guidance. The alleged irreqularity on the part of
the Income Tax Officer is to be considered in this
background. There was no apparent aberration in
the TDS certificates. Nor the Assessing Officer
had doubt about the community of the persons who
filed the returns and appeared personally before
him. Hence, he was inclined to accept the
unattested copies of Tribal Certificates. That the
returns were for pure refund and that the returns
were filed for the first time were the only
factors which should have prompted the Income Tax
Officer to read between the lines. As a matter of
abundant caution, Shri Paul should have inquired
about the contracted work, payment of tax at
source and the receipt of certificate for the
same. The ITO had this option before him. He
failed to exercise this option. But, such a
failure cannot be said to be in contravention of
any rule/direction/clarification in force at that
time. The Assistant Commissioner of Income Tax
with whom the CO discussed the matter had also not
suggested for further inquiry." :

The Inquiry Officer, therefore, held that charge of gross
irreqularity and negligence in the discharge of his
duties was not substantiated. The Disciplinary Authority,
on receipt of the report of the Inquiry Officer issued a
notice on the applicant on 16.12.1996 to show cause as
to why a minor penalty was not to be imposed on him on
the basis of the report of the Inquiry Officer. The
applicant submitted his representation on 2.1.1997. The
Disciplinary Authority by order dated 7.3.1997 imposed
the minor penalty of censure. The applicant submitted an
appeal before the Appellate Authority as far back as on
31.3.1997 which is yet to be disposed of. The applicant
preferred two O.A.s before this Bench, namely O.A.No.168
of 1998 and 0.A.No.169 of 1998. In 0.A.No0.169/1998, the
applicant assailed the penalty imposed on him. and. -the

applicant..ccceccccss



applicant specifically took the plea before this Tribunal
also that the respondent authority acted illegally in
imposing the penalty on the face of the report of the
Inquiry Officer without disagreeing with the same. The
Bench, however by its order dated 26.8.1998 directed the
éuthority to dispose of the appeal of the applicant
within two months from the date of receipt of the order
of the Tribunal. Mr P.K. Tiwari, learned counsel for
the applicant, submitted that O.A.No.168 of 1998 was
preferred for consideration of the case of the applicant
for promotion. The Tribunal, however, declined to
interfere at that stage in view of the direction issued
to the respondents in 0.A.N0.169/1998. Though the order
in 0.A.NO.169/1998 was passed by the Tribunal as far back
as 26.8;1998'for disposal of the appeal within the time
specified, it remained unattended and the applicant again
filed a/ Review Application before this Bench for
appropriate direction. The Review Application was
numbered and registéred as R.A.No.5 of 200l1. By order
dated 11.10.2001, the Bench directed the respondents to
dispose of the representation of the applicant within
three weeks from the date of receipt of the order. Since
the authority failed to dispose of the same the present
O.A. has been filed assailing the action of the

respondents including the imposition of penalty.

3. The respondents filed their written statement.
From the written statementvit appears that the appeal
memo is yet to be disposed of which is pending since
1997. We gave the authority sufficient time for disposal

of the appeal and thought it fit that the matter could be

takenNeeeeeesoe
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taken care of departmentally, Since this was not done,
the matter was taken up for consideration on merit.
Admittedly, the Inquiry Officer found the applicant not
guilty of the charges. The Disciplinary Authority did not
disagree with the findings of the Inquiry Officer, but
imposed a minor penalty on the gound that the épplicant
ought to have been more carefully. Nonetheless, it
appears that the Disciplinary Authority did not disagree
with any of the findings of the Ingiury Officer to the
effect that the applicant did not commit any irregularity
in the discharge of his official duties. Obviously, the
charges weré not proved and the Inquiry Officer dealt
with the same and the Disciplinary Authority did not
demur from the same. Interestingly, the Disciplinary
Authority instead of exercising its own discretion, acted
with the instructions of the Board which appears from the
very order passed by the Disciplinary Authority. As a
Disciplinary Authority it was incumbent on the said
authority to consider the findings given by the Inquiry
Officer freely without any constraints. Instead, the
Disciplinary Authority abdicated its power and
jurisdiction and thereby surrendered its authority to the
dictates of the superior authority as reflected in its
order of imposing the penalty. The full text of the said
observations is reproduced below:

"The Board carefully coﬁsidered the inquiry
report and observed that since the refunds were
claimed under section 10(26) of the Income-tax Act,
1961, the Income-tax Officer could have been more
careful in checking the accuracy of Tribe Certif-
icate issued by the Magistrate, or possibly,
authenticated copy of the certificate could have
been insisted upon. To that extent the CO is not
free from blemishes. Taking into account the

totality of facts on the part of the CO on the

basis of the I0's report, the Board proposed to
impose a minor penalty on the CO under Rule 11 of
the CCS (CCA) Rules, 1965.
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"10. The Board after considering the submissions
of the CO, has decided that a penalty of 'Censure’

may be immediately levied on Shri D.J. Paul, the
co." - : ’
Obviously, the Disciplinary Authority abdicated his
jurisdiction and left the matter to the Board which is
the authority higher thgn the Disciplinary Authority. ft
is the Disciplinary Authofity who is in charge of the
duty to'exerCisewdiééfetion”féiflylwithout being fettered
by - the ‘dictum of “the,- higher authority. The
Disciplinary Authority sadly failed to discharge its duty
as enshrined upon him by law. The findings of the

Disciplinary Authority on that ground alone is not

sustainable in law.

4. There is another feature in this  matter.
Admittedly, on the own showing of the respondents the DPC
meeting was held on 16, 17 and 21 June 1993 to consider
for promotion to the grade of ACIT for the year 1992-93.
On the own showing of the respondents, the
recommendations in respect of the applicant was kept in
sealed cover due to the disciplinary proceeding pending
against him. The Memorandum of charges was issued to the
applicant only on 22.7.1993, whereas the DPC meeting was
held on 16, 17 and 21 June 1993. As per the O.M. dated
14.9.1992 of the Government of 1India, Ministry of
Personnel, Public Grievances and Pensions (Department of
Personnel and Training) sealed cover procedure under para
2 of the said O.M. can be taken aid of only on the
following three cases:

i) Government servants under suspension;

ii) Government servants in respect of whom a

- chargesheet has been issued and the disciplinary

proceeding..cececeeceees
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proceedings are pending; and

iii) Government servants in respect of whom,
prosecution for a criminal charge is pending.

None of these <conditions was operative against the
applicant when the DPC meeting was held. The applicant
was neither under suspension nor any chargesheet was
issued against him and no disciplinary proceeding was
pending. There was no criminal charge pending against the
applicant. In that view of the matter the respondent
authority was not justified in withholding his promotion

and keeping it in sealed cover.

5. In view of our findings above, the impugned order
F.No.TDS/4/Vig/Con/CT/90-91/Pt-I111/DJP/2231 dated 7.3.1997%
passed by the Commissioner of Income Tax, N.E. Region,
Shillong is set aside and quashed and the respondents are

directed to give effect to the recommendations of the DPC

_held on 16, 17 and 21 June 1993 with all .consequen=

- tial benefits as per law.

The application is accordingly allowed with cost.

of Rs.2000/- (Rupees two thousand only).

( R. K. UPADHYAYA ) ( D. N. CHOWDHURY )
ADMINISTRATIVE MEMBER VICE-CHAIRMAN
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI

OA. No...ngxgg.!.of 2002

BETWEEN

Dipa Jyoti Paul,

Retired Income Tax Officer,

Resident of Ward-1I, Silchar, PO Silchar,
District Cachar.

..Applicant
-AND-

i. Union of India,
through the Secretary,
Department of Revenue,
Ministry of Finance, ) >
Government of India,
New Delhi.

2. The Commissioner of Income Tax,

~ 7. .. Shillong- 793 001.

3. The Chairman,
Central Board of Direct Taxes,
Ministry of Finance, North Block,

New Delhi.

.. Respondents

DETAILS OF APPLICATION

1. PARTICULARS OF THE ORDER AGAINST WHICH THE

APPLICATION IS MADE :
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The application is directed against the  Order F.No.
TDS/4/Vig/Con/CT/90-91/Pt-111/DIP/2231 dated 7.3.1997 passed by the
Commissioner - of Income-tax, NE Region, Shillong (Respondent No.2)
imposing upon the appiicant‘ the penalty of “Censure”. Consequently
applicant also seeks notional promotion to the post ‘of Assistant
Commissioner of Income-tax retrospectively with effect from the date
his immediate  junior was given such promotion and recalculation of his
retrial benefits and payment of the same consequent to his notional

promotion.

2. JURISDICTION OF THE TRIBUNAL:

The applicant declares that the subject matter of the

application is within the jurisdiction of this Hon'ble Tribunal.

3. LIMITATION :

The applicant further declares that application is filed within the
limitation period. prescribed under Section 21 of the Administrative Tribunal
Act, 1985. The present application has a chequered history of litigation and
the order impugned in the instant application was a subject matter of
challenge in OA No.169/98, which was disposed of by the order of this
Hon'ble Tribunal dated 26.8.98 directing the disposal of the statutory
appeal of the‘applicant. When the statutory appeal of the applicant was not
disposed of within the stipulated period by the appellate authority, the
applicant filed a Review Application No.5/2001 before this Hon’ble Tribunal
which was disposed of vide order dated 11.10.2001 with a direction to
dispose of the representation of the applicant within three weeks frqm the
date of receipt of the order. The Hon'ble Tribunal left it open td the
applicant to approach this Hon’ble Tribunal again if he is aggrieved by the

order passed by the appellate authonty Since no order till this very date has

“_}_.»79‘ A

e



been passed by the appellate authority the applicant is approaching this
Hon’ble Tribunal through the present application. In the facts of the
present case it is stated that the wrong committed by the respondents is
a continuous wrong and as such the present application is not barred by the
statutory period of limitation prescribed by the Administrative Tribunal Act,

1985.
4. FACTS OF THE CASE :

4.1 That the applicant is a retired Income-tax Officer. He served
as an Income-tax Officer in Group-B service since 24.1.83 and retired
from service on superannuation with effect from 1.4.97(FN). Presently the

applicant is a resident of Silchar, District Cachar.

4.2, That when the applicant was functioning as Income-tax
Officer, Ward, Silchar under the charge of the Commissioner of Income-tax ,
NE Region, Shillong during the year 1959, certain events took place
which subseguently culminated in issuance of Memorandum dated 22.7.93
framing 4 aifferent articles of charges against the applicant proposing to
initiate enquiry against him for major penalty under Rule 14 of the

CCS(CCA) Rules, 1965.

The subject matter of the memorandum and charges framed
therein arose from a fraud involving refund of alleged Tax Deducted at
Source(TDS) articulated by an employee of the Sate of Manipur. The Income
tax returns submitted by the alleged culprit at the Income tax Ward,
Silchar were accepted and refund were sanctioned on the basis of TDS
certificates and the Scheduled Tribe certificates enclosed with the return.
The allegation against the applicant was that he issued a refund order

without verifying the genuineness of the TDS . certificates and Scheduled
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Tribe Certificates. It is pertinent to mention that the réfund orders
were issued by the applicant under Section 143(1) of the Income-tax Act,
1961 applicable for Summary Assessment Scheme. It is also noteworthy
that the thrust of various circulars/notices/clarifications issued till then by
the Department with regard to the above mentioned Section fér Summary
Assessment Scheme was speedy disposal of such cases. The applicant as
Assessing Officer was given the impression that only arithmetical errors
were to be rectified. No other check was warranted. Even where apparent
losses to the Government were noticed subsequent to assessment no
remedial measures were required to be taken. The copy of the memorandum

dated 22.7.93 was received by the applicant on 10.8.93.

A copy of the Memorandum dated 122.7.93 alongwith
statement of allegations, list of documents and witnesses is

annexed herewith and marked as ANNEXURE-A[L

4.3. That the applicant submitted his written statement of defence
dated 17.8.93 wherein he denied the charges made against him. The
applicant craves leave of this Hon’ble Tribunal to refer tothe explanation

furnished by him in his written statement of defence at the time of hearing

of this case.
A copy of the written statement of defence dated 17.8.93 is
annexed as ANNEXURE-A/2.

4.4. . That subsequently the Inquiry Officer was appointed and the

inquiry against the applicant was conducted under Rule 14 of CCS
(CCA)Rules, 1965.



&

5
4.5. That after the conclusion of the enquiry the memorandum
dated 16" December, 1996 was served upon the applicant by the
Commissioner of Income Tax, NE Region, Shillong ( Disciplinary
Authority)(Respondent No.2). Pursuant to the aforesaid Memorandum the
applicant was asked to show cause why a minor penalty should not be
imposed against him on the basis of the report of the InquirywOffic'er. The
applicant was called upon to submit his explanation within 15 days on

the receipt of the memorandum. Along with the Memorandum dated 16™

December, 1996 a copy of the Enquiry Report dated 30.10.95 was also

enclosed.
A copy of the Memorandum dated 16" December, 1996 is
annexed as ANNEXURE-A/3.

4.6. That perusal of the inquiry report dated 30.10.95 showed

that the Inquiry Officer did not find the applicant guilty of any gross
irregularity or negligence in the discharge of his official duties. in his finding
the Inquiry Officer took note of the various circulars, notices and
clarifications which were issued by the department with regard to
Summary Assessment Scheme. It was noted by the Inquiry Officer that
these instructions emphasised speedy disposal of such cases and the
Assessing Officers were given the impression that only arithmetical errors
were to bé rectified and no other check was warranted. It was also
noticed ‘by the Inquiry Officer that as per these instructions even where

apparent losses to the Government were noticed subsequent to

assessment, no remedial measures were required to be taken. The Inquiry

Officer mentioned in his finding an instance of Rs.2.34 lacs being
condoned by the department and this was cited as clarification/ guidance.
It was further observed by the Inquiry Officer that the alleged

irregularity on the part of the applicant was to be considered in the
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background of these executive instructions and circulars of the
department. It was held by the Inquiry Officer that there was no
apparent aberration in the TDS Certificate. However, it was observed by the
Inquiry Officer that as a matter of abundant caution the applicant ought
to have enquired about the contract work and payment of tax at source
and the receipt of certificate for the same. According to the Inﬁuiry officer,
the applicant had option before him and he failed to exercise his
option. However, guch failure cannot be said to be in contravention of any
rules/directions/ clarification in force at the relevant time. It was also
noted by the Inquiry Officer that the applicant had discussed the matter
with the Assistant Commissioner of Income tax and even he also did not

suggest for any enquiry or verification.

A copy of the Inquiry Report dated 30.10.95 is annexed as

ANNEXURE-A/4.

4.7. That on receipt of the inquiry report the applicant
submitted his repfesentation dated 2.1.97 wherein he explained his

position in detail in response to the Memorandum dated 16" December,

1996.
A copy of the representation dated 2.1.97 submitted by the
applicant is annexed herewith as ANNEXURE-A/S5.

4.8. That however by the impugned order dated 7.3.97 passed

under Rule i5 of the CCS(CCA) Rules, 1965 the Disciplinary
Authority(Respondent No.2) imposed upon the petitioner the penalty of
“Censure”. In the order imposing penalty it was stated by the Disciplinary
Authority that the applicant “could have been more careful” in checking

the accuracy of the Scheduled Tribe Certificate issued by the Magistrate. It
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was in this view of the matter that the Disciplinary Authority found fault
with the applicant and imposed upon him minor penalty of “Censure” as

specified in clause (i) of Rule 11 of the CCS{CCA) Rules, 1965.

A copy of the order dated 7.3.97 imposing .penalty s
annexed herewith as ANNEXURE-A/6.

4.9. That being aggrieved by the impugned order imposing
penalty dated 7.3.97, the applicant preferred an appeal dated 31.3.97

under Rule 23 of the CCS (CCA) Rules, 1965 to the Hon'ble President of

India.
A copy of the appeal dated 31.3.97 is annexed herewith as
ANNEXURE-A/7.

4.10. That even after lapse of long time when the statufory

appeal of the applicant was not disposed of, the applicant preferred OA
No.169/98 before this Hon’ble Tribunal assailing the legality of the order
of the Disciplinary Authority. This Hon’ble Tribunal vide its order dated
26.8.98 disposed of the OA No0.169/98 with a direction that the statutory
appeal filed by the applicant should be disposed of as expeditiously as
possible and at any rate within a period of two months from the date of

receipt of the order. ' .

A copy of the order dated 26.8.98 passed in OA No.169/98 is

annexed herewith as ANNEXURE-A/S.

4.11. That it is pertinent to mention that aiongwith OA
No.169/98 the applicant had also preferred OA No.168/98 before this

Hon'ble Tribunal wherein he had made a prayer for his promotion to the

1



post of Assistant Commissioner of Income-tax with consequential benefit. In

view of the order passed in OA No.169/98 this OA was disposed of with

" liberty to the applicant to approach this Hon'ble Tribunal, if he is still

aggrieved after the disposal of the appeal.

A copy of the order dated 26.8.98 passed in OA N6.168/98 is

annexed herewith as ANNEXURE-A/9.

4.12. That however, even after the order of this Hon'ble Tribunal‘
dated 26.8.98 passed in OA No.169/98 there was no disposal of the

statutory appeal of the applicant. Hence the applicant being left with no

other alternative preferred a Review Application No.5/01 before this Hon'ble

Tribunal.
Copy of the Review . Application No.5/01 is annexed as
ANNEXURE-A/10.

4.13. That the Review application of the applicant was disposed

by this Hon’ble, Tribunal vide order dated 11.10.01 wherein it was noted by
the Honble Tribunal that the representation of the applicant was
transmitted by the Ministry of Law and Justice and Company Affairs to the
Chairman of the Central Board of Direct Taxes, Department of Revenue for
appropriate necessary action. In this view of the matter the Hon'ble Tribunal
directed. the Chairman of the Central Board of Direct Taxes, Department of
Revenue to dispose of the representation of the applicant, which was
forwarded by the Ministry of Law and Justice, Company Affairs, vide
F.No.A60011/21/99-Amn/I{LA) dated 29.8.2000 within three weeks from
the receipt of the order. The Hon'ble Tribunal also left it open for the

applicant to approach this Tribunal if he is still aggrieved by the order

passed by the Chairman, Central Board of Direct Taxes.
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A copy of the order/dated 11.10.01 passad in Review

Application No.5/01 is annexed herewith and marked as

ANNEXURE-A/11.

4.14. That the applicant came within the zone of consideration
for promotion to the post of Assistant Commissioner of Income Tax in the
year 1993.The Departmental Promotion Committee met in April/May
19_93. Even though at the relevant period of time the disciplinary proceeding
against the petitioner was not pending but the sealed cover procedure
was adopted in his case. It is pertinent to mention that tHé-'immediaté
junior of the applicant Shri MN Das, whose name was  shown ét serial
No.176 of the Al India Seniority List of  Income-tax Officer as on
1.11.1992 was given promotion to the post of Assistant Commissioner
of Income tax pursuant to the recommendation of the DPC, which met in
April/May 1993. The aforesaid Shri MN Das was promoted to the pﬁst of
Assistant Commissioner of Income-tax on 24.6.1993.  The applicant has
reason to believe that he was not given promotion to the post of
Assistant Commissioner of Income-tax because of pendency of the
Disciplinary  proceeding against him. It is noteworthy that the
Disciplinary proceeding against the applicant was conciuded with the
imposition  of the penalty of “Censure” vide order dated 7.3.1997. The
applicant was superannuated on 1.4.1997. Hence the applicant was
deprived of his promotion to the post of Assistant Commissioner of
Income-tax, which he was otherwise entitled to with effect from 24.6.93
i.e. the date on which his immediately junior Shri MN Das promoted to
the post of Assistant Commissioner of Income-tax. In thié connection, it is
pertinent to mention that in the All India Seniority List of Income-tax
Officers as on 1.11.92 the name of the applicant was shown at serial

No.175 i.e. above than that of Shri MN Das.
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Relevant portion of the All India Seniority List of Income-tax

Officer ason 1.11.92 is annexed as ANNEXURE-A/ 12.

4.15. That the facts of the present case wg—z substantially similar
to the facts of OA No.1 /2000 and OA 2/2000( SK Mazumdar -Vs- Union of.
India and others) which was allowed by this Hon'ble Tribunal vide its
.order dated 20™ February, 2001. Applicant 4@;&{;‘; leave of this Hon'ble
Tribunal to place reliance on its order 20th;’i:6ebruary, 2001 pavssed in the

aforesaid Original Applications.

4.16. That the applicant of the aforesaid original application, viz.
OA 1/2000 and OA No0.2/2000 after disposal of these applications in his
favour had filed an OA No. 383/2001 seeking promotion to the post of
Assistant Commissioner of Income-tax, which was denied to him on
account of pendency of disciplinary proceedings against him. It is
noteworthy that the applicant of this case i.e. Shri SK Mazumdar was
also  imposed with the penalty of “Censure” like that of the present
applicant. Shri SK Mazumdar, in his application showed the arbitrary
behaviour of the official respondents by giving an example of another
Incomé-tax Officer, viz. Shri KN Hazarika, who despite having been
imposed with the penalty of “Censure” was given promotion to the
post of Assistant Commissioner of Income Tax. Curiously, the official
respondents in their written statement filed in the aforesaid case justified
the promotion of Shri KN Hazarika, despite imposition of penalty of

“Censure” on the ground that -

“That unlike as mentioned in para 4(xxii) the respondents
would like to state that in the case of Shri KN Hazarika, he
accepted the penalty of ‘Censure’ without contest and he
was promoted to the cadre of Asstt. Commissioner of Income.
tax only after expiry of currency period of the penalty

o

-
-

P

we
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imposed on him. His case was also:4au from vigilance angle. .
However, the case of the applicant could not be considered

for want of vigilance clearance.”

This Hon'ble Tribunal took an adverse view of the aforesaid observations
in its order dated 31.5.2002 passed in OA No.383/200i. It is pertinent
to mention that both Shri SK Mazumdar and Shri KN Hazarika are much
junior to the present applicant. The name of Shri SK Mazumdar can be
seen at serialN0.545 and that of Shri KN Hazarika at serial at 584 of the

All India Seniority List of Income-tax Officer as on 1.11.92.

4.17. . That it is therefore apparent that the applicant was denied
the promotion to the post of Assistant Commissioner of Income-tax due to
the pendency of the departmental proceeding against him. The favour
shown to Shri KN Hazarika by the official respondents makes it clear
that despite < )the penalty of "Censure” the applicant \could have been
notionally promoted to the post of ACIT after his superannuation had he
not assailed the legality of the order of imposition of penalty. Be that as
it may, facts and circumstances  surrounding the case clearly
demonstrate  that the official respondents have acted arbitrarily and

whimsically in the matter of granting promotion.

4.18. That after the order of this Hon'ble i’ribunal‘ dated 11.10.01
passed in Review ApplicationNo.5/2001, the applicant waited for long in
the hope that the official respondents would act in compliance with the
order of this H<‘)n'ble Tribunal.' Having waited for long, the applicant now
believes that no fruitful purpose would be served in waiting any longer.
Since, this Hon'ble Tribunal in its order dated 11.2.201 had left it open

for this applicant to approach this Hon'ble Tribunal in the event of non
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redressal of his grievances, therefore, the applicant now has come

before this Hon'ble Tribunal for the ends of justice.

4.19. That the applicant files this application bonafide for securing

ends of justice.

S. GROUND FOR RELIEF WITH LEGAL PROVISIONS:

5.1 Because in the presént case the applicant was discharging his
statutory duty in quasi judicial capacity. While discharging quasi judicial
function the applicar?t at best might have made an error which could at
best be an error of law and such error was subject to carrection in the
appellate forum and as such the impugned order of the Disciplinary

Authority is liable to be quashed and set aside.

5.2. Because the applicant was onty. discharging his duty as an
Assessing Officer in conducting assessment. The assessment was - under
Section 143(1) of the Income-tax Act. The authority all through out
impressed upon the Assessing Officer for expeditious disposal of the
income tax assessment Vwith minimal checking or no checking at all.
Instruction No. 1617 dated 18.5.85 and the Manual of the Office
procedure issued by the Director of Inspection and further instructions
issued on 26.8.87 and 3.1.90 unequivocally demonstrate that the
appliéant acted within the parameters laid do\wn by the Standing Orders

and Executive Instructions. Any inadvertent act of omission or

" commission within the aforesaid parameters cannot be treated to be an act

of misconduct and as such the impugned order of imposition of penalty is

illegal and is liable to be set aside and quashed.

5.3. Because the Inquiry Officer in his conclusion had specifically

stated that the charge of committing gross irregularity and negligence in
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discharging his official duty. has not been substantiated. In view of the
aforesaid finding of the Inquiry Officer no penalty could have been imposed

upon the applicant.

5.4. Because the order of disciplinary Authority has stated that
the applicant could have been more careful in cl"wecking the accuracy of
Tribal Certificate issued by the Magistrate or possibly authenticated copy of
the certificate could have been insisted upon. It .is on this account that the
applicant was imposed with the penalty of “censure”. It is submitted that the
observation of the Disciplinary Authority that the applicant could have béen
more careful is subjective, which is not based on objective consideration of
material facts. The degree of care may vary from one individual to
another. Mere error of judgment about the degree of cara required tobe
taken in a given assessment case, cannot be treated to be a failure in
being careful. Moreover, failure in being extra careful is not a
misconduct. Hence in the facts and circumstances of the case, no penalty

could have been imposed upon the applicant.

'5.5. Because there is no evidence available on record that

shows that the applicant erred in exercising his powers in quasi judicial
capacity. Bonafide of the applicant in discharging his duties has not been
doubted. There is no evidence even to remotely suggest that the applicant
acted on extraneous consideration or there was any corrupt motive on his
part in discharging his statutory duties, and as such, the impugned order of

imposition of penalty is liable to be quashed and set aside.

5.6. Because the materials available on record show that the
applicant was fairly diligent and sincere in discharging his statutory
duties carefully. In the absence of any material showing deliberate lack of

sincerity on the part of the applicant, it is neither fair nor proper to hold
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that the applicant-could have been more careful in checking the case. Itis
also difficult to assess as to what could have been the degree of care

required for the pu'rpose of discharging the statutory powers in the facts

- and circumstances of the present case. Hence , in the instant case, the

imposition of penaity of “Censure” is wholly unjustified and the same is

liable to be set aside and quashed.

5.7 Because under the Scheme of Rule 11 of CCS(CCA) Rules,
1965 the penalty can only be imposed for good and sufficient reaéoﬁ. It
is submitted that there is no evidence av/ailable on record which
constitute good and sufficient reason for imposition of penalty of “Censure”
against the applicant. The finding of the Disciplinary Authority which is

contrary to the aforesaid, is perverse being based on no evidence.

58. - Bece;use failure to take extra care or being more careful
does not constitute good and sufficient reason within the meaning of
expression under Rule 11 of the CCS(CCA) Rules, 1965 justifying

imposition of penalty specified in Rule 11 (i) of the Rules.

5.9. Because the facts and circumstances of the instant case are

squarely covered by the order of this Hon'ble Tribunal dated 20.2.2001

passed in OA No.1/2000 and OA No.2/2000( SK Mazumdar -Vs- Union of
India & Ors) read with  order dated 31.5.2002 passed in OA

No0.383/2001 (SK Mazumdar -Vs- Union of India and others). Hence the

applicant is entitled to be given the similar benefit like that of Shri SK

Mazumdar.
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6. DETAILS OF REMEDIES EXHAUSTED :
That the applicant states that in the facts and circumstances

of the case, the applicant has no other alternative efficacious remedy

except approaching this Hon’ble Tribunal.

7.  MATTERS NOT PREVIOUSLY BILED OR PENDING BEFORE ANY
OTHER COURT:

The applicant further declares that he has not filed any
application, writ petition or suit regarding the matter in respect of which this
application has been made,before any Court, Authority or any other Bench
of the Hon’ble Tribunal nor any such application, writ petition or suit is

pending before any of them.
8. RELIEFS SOUGHT FOR:

8.1. Quash and set aside the Order F
No.TDS/4/Vig/Con/CT/90-91/Pt.I11/DIP/2231 dated
07.03.97 passed by the Commissioner of Income-

tax, N.E. Region, Shillong.

. L et comem: P il

8.2. Direct the Respondents to open the Sealed Cover
and on the basis of recommendation of the
Departmental Promotion "Committee of April/May 1993
give;:‘) notional promoti'on to the applicant to the post
of Assistant (fommissioner of Income-tax
retrospectively with efféct from 24.6.1993 that ‘is

U sl iy

the date on which his immediate junior Shri MN Das

was given such promotion,

]
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10.

11.

12.

- 8.3.

8.4.

8.5.
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Consequent  to the prayer made above be further
pleased to direct the respondents to re-calculate the
retrial benefits  of the applicant in terms of the
notional promotion given to him and to pay the same
wi;:hin the reasonable period.
‘ .

Pass such other order or orders &s this Hon'ble
Tribunal may deem fit and proper in the facts and

¢ircumstances of the case.

Cost of the application.

INTERIM ORDER PRAYED FOR:

In the facts and circumstances of the case, the applicant

does not pray for an interim order.

The application is filed through Advocate.

PARTICULARS OF THE IPO:

¢y
(1)
(1)

PONo. FG& 606407

Date: U//)// o9 .
Payable at : Guwa’hati ‘

LIST OF ENCLOSURES:

As stated in the Index.
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VERIFICATION

I, Dipa Jyoti Paul, Son of L0-+€‘Dél>w&ﬂk~1(&,~l aged about 63 years,

resident of Silchar, District Cachar, Assam, do hereby solemnly affirm and
verify that the statements made in the accompanying application in
paragraphs 4.1, 4.4, 4.12,4.17,4.18, 4.19 are true ta my knowledge,
those made in paragraphs 4.2, 4.3, 4.5 to 4.11, 4,13, 4.14, 4.15, 4.16

being matters of records are true to my information derived therefrom and

the rest grounds urged are as per legal advice. I have not suppressed‘any

material fact.

And 1 sign this verification on this the day of December, 2002

at Guwahati.

Dpafe b ol
Singnaturt of the applicant.
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ANNEXURE- A/

STANDARD FORM OF CHARGE SHEET FOR MAIJOR PENALTIES
(Rule 14 of CCS (CCA) Rules)

No.TDS/4/Vig/Con/CT/90-91/Pt.111/DIP/557

GOVERNMENT OF INDIA
. MINISTRY OF FINANCE :
OFFICE OF THE COMMISSIONER OF INCOME TAX
NORTH EASTERN REGION, SHILLONG-793 001

Dated 22-7-93

e
MEMORANDUM

The undersigned proposes to hold in inquiry against Shri Dipa Jyoti Paul
under Rule 14 of the Central Civil Services (Classification, Control and
Appeal)Rules, 1965. The substance of the imputations of misconduct or
misbehaviour in respect of which the inquiry is proposed to be held is set out
in the enclosed statement of articles of charge (Annexure-I). A statement of
the imputations of misconduct or misbehaviour in support of each article of
charge is enclosed (Annexure-II). A list of documents by which, and a list
of witness by whom, the articles of charge are proposed to be sustained are
also enclosed.

(Annexures III and IV).

2.Shri Dipa Jyoti Paul is directed to submit within 10 days of the receipt of
this Memorandum a written statement of his defence and also to state

whether he desires to be heard in person.

3. He is informed that an inquiry will be held only in respect of those
articles of charge as are not admitted. He should, therefore, specifically
admit or deny each article of charge.

4, Shri Dipa Jyoti Paul is further informed that if he does not submit
his written statement of defence on or before the date specified in para 2
above, or does not appear in person before the inquiring authority or
otherwise fails or refused to comply with the provisions of Rule 14 of the
CCS(CCA) Rules, 1965 or the orders/directions issued in pursuance of the
said rule, the inquiring authority may hold the inquiry against him ex- parte.

Contigod o s cary

12/ 1o —
A——?{MMEL- .
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5.  Attention of Shri Dipa Jyoti Paul is invited to Rule 20 of the Central
Civil Services(Conduct)Rules, 1964, under which no Government servant
shall bring or attempt to bring any political or outside influence to bear
up9n any superior authority to further his interest in respect of matters
pertaining to his service under the Government. If any representation is
received on his behalf from another ;person in respect of any matter deait
with in these proceedings it will be presumed that Shri Dipa Jyoti Paul is
aware of such a representation and that it has been made at his instance and

action will be taken against him for violation of Rule 20 of the

CCS(Conduct)Rules, 1964.
6. The receipt of the Memorandum may be acknowledge.

(By ordér and in the name of the President)

Sd/- D AGARWALA
Name and designation of Competent Authority

Commissioner of Income Tax, NER.
SHILLONG

To ,
Shri Dipa Jyoti Paul,
Incocme-tax Officer,

Internal Audit,
Shillong, Now ITO Ward-2,Silchar.

R I UC R

B L
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ANNEXURE-I
STATEMENT OF ARTICLES OF CHARGE FRAMED AGINST
SHRI DIPA"JYOTI PAUL, INCOME TAX OFFICER, WARD,SILCHAR (NOW. ITO,
INTERNAL AUDIT, SHILLONG)

ARTICLE-I

That the said Shfi Dipa Jyoti Paul while functioning as an Income
Tax Officer, Ward, Silchar under the charge of the Commissioner of Income-
tax, North Eastern Region, Shillong during the year 1980 entertained
returns of income alongiwth statements of accounts and forged and fake
Tax Deduction at Source (TDS) Certificates submitted in the name of non
existent and fictitious persons, processed the said returns and issued
refunds to the tune of Rs.6,25,271/- ‘without verifying the genuineness of

the TDS Certificates causing wrongful loss to the Government and has,

therefore, committed gross irregularity and negligence in the discharge of

| his official duties violating the provisions of Rules 3(1)(i) and 3(1)(ii) of the

CCS(Conduct JRules, 1964.
ARTICLE - II

That during the aforesaid period and while functioning in the

aforesaid office, the said Shri D] Paul has accepted unattested photo copies

of the Tribal Certificates purported to have been issued by the Chief Judicial

Magistrate, 'Haﬂong,NC Hills, Assam whereas the Chief Judicial Magistrate is
not the competent authority for issuing such Tribal Certificates. Shri D]
Paul was, therefore, careless in the discharge of his official duties and has
violated the provisions of Rules 3(1)(i) and 3(1)(ii) of the
CCS(Conduct)Rules, 1964.
ARTICLE -III

That during the aforesaid period and while functioningﬁn the
aforesaid office, the said Shri DJ Paul has issued refund orders without

verifying the fact of credit of the 2% tax deducted at source to the
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" Government accounts and has, therefore, committed gross irregularity and

negligence in the discharge of his official duties contravening the
provisions of Rules 3(1)(i) and 3(1)(ii) of the CCS (Conduct)Rules, 1964.
ARTICLE -IV

That during the aforesaid period and while functioning in the -
aforesaid office, the said Shri Dipa Jyoti Paul has passed refund orders in
undue haste with a obvious motive to favour the assessees, concerned
and has, therefore, not maintained absolute integrity and impartiality as laid

down in Rule 3(1)(i) to the CCS(Conduct)Rules, 1964.

XXXXX
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Annexure-II

STATEMENT OF IMPUTATION OF MISCONDUCT OF MISBEHAVIOUR IN
SUPPORT OF THE ARTICLES OF CHARGE FRAMED AGAINST SHIR DIPA
JYOTI PAUL, INCOME TAX OFFICER, WARD, SILCHAR (NOW ITO, INTERNAL
LAUDIT, SHILLONG.

ARTICLE-I
During the year 1989 8(eight) nos. of income tax return in the

names of (1) Shri Haokholeim Simte, (2) Shri Thingphunga Salang(3) Shri
Heilin Lampuia, (4) Shri Chuhgthei Saxena, (5) Shri Haokholet Haokip, (6)
Shri Heiling Thinpao, (7) Shri Moungthei Intipa and (8) Shri Chungthui
Dongel were filed in the office of the incomé tax Officer, Ward,Silchar
claiming refund of TDS. The above mentioned 8(eight) incorhe tax returns
were accompanied by 92 nos. of TDS certificates purported to have been
issued by (1) the Commandant (Eng.), Engineering Cell, Assam Rifles, NE
Range, Shillong and (2) Executive Engineer, Telecom Civil Division, NE Circle,
Shillong alongwith Tribal Certificates burported to have been issued by the

Chief Judicial Magistrate, Haflong, NC Hills, Assam.

The TDS certificates show that the total volume of work executed in
both the departments i.e. Assam Rifles and Telecom, Shillong came
around Rs. 1,70,58,784/- + Rs. 2,47,85,356/- totalling Rs.4,17,44,140/- for
the financial year = 1987-88. Moreover, the TDS certificates show the\
contract work for the period 1986 whereas deduction of tax at source
started for the period 1987. Had Shri D] Paul, ITO been cautious enough to
apply in mind to the enormousness of the contract work and the apparent
discrepancy as visible in the TDS certificates he should have discreetly
enquired from the departments concerned the fact and genuineness of the -

case.
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The TDS certificates purported to have been issued by (1) the
Commandant (Engg), EngiyneerQing Cell, Assam Rifles, NE Range, shillong
and (2) the Executive - Engineer, Telecom Civil Division, NE Circle, Shillong

were forged and fake as no such TDS Certificate ever issued by the said

- departments and there is no authority designated as such to issue TDS

certificétes in the said departments. The> names and addresses of the
assesses mentioned in the income tax returns were also found to be non
existent and fictitious.

Shri D] Péul, ITO processed the said returné and issued refund
orders to the tune of Rs.6,2§,271/- on the strength of the said false TDS
certificates without verifying the genuineness 6f the TDS certificai;es causing
wrongful Icgss the Government. - |

Shri DJ Paul, ITO has, thereforg, committed gross irregularity and
negligence in the discharge of his official duties and has violated the
provisions of Rules 3(1)(i) and 3(1)(ii) of the CCS(Conduct)Rules, 1964.
ARTICLE 11

The said returns of income were accompanies by unattested
photocopies of Tribal Certificétes purported to have been issued by the
Chief Judicial Magistrate, Héflong, NC Hills, Assam. The Chief Judicial
Magistrate is not the competent authority to issue such Tribal Certificates.
In the NC Hills District, and as a matter of fact, the competent authorities
for issuing Tribal Certificates are the District Magistrate. and the SDM.
There is also no such establishment as CIM in Haflong. The Tribal Certificates
were false. On the basis of the above said unattested photo copies of Tribal
Certificates refunds to the tune of Rs.6,25,271/- were issued by Shri D]
Paul, ITO and thereby causing loss to the vaernment.

Shri DJ Paul, ITO was careless and not cautious enough to noticél
such faise~ certificates and has, therefore, failed in the discharge of his‘
official duties and has violated the provisions of Rule 3(1)(i) -and 3(1)(ii) of

the CCS (Conduct)Rules, 1964,
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ARTICLE-III

Shri Dipa Jyoti Paul, ITO, has falsely certified on the counterfoils of
the refund vouchers that the tax concerning which the refund was given
had been credited to the Govt account inasmuch as no such amount was
credited in the Central Government Account. Shri Dipa Jyoti Paul, prior to
issue of the said refund orders, should have verified from the relevant
statements such as quarterly and /or annual returns in order to satisfy
himself about the genuineness of the TDS certificates fumished with the
return of income on the basis of which the claims of refunds were considered.
Shri Dipa Jyoti Paul has, therefore, vcom‘mitted gross irregularity and
negligence in the discharge of his official duties and has violated the
provisions of Rules 3(1)(i) and 3(1)(ii) of the CCS (Conduct) Rules, 1964.
ARTICLE -1V

Although the discrepancies as stated above were apparent Shri DJ
Paul, ITO has processed the said returns and issued refund vouchers
quickly for a total sum of Rs.6,25,271/- in the names of all the said eight
numbers of fictitious and non existent assesses in a hasty manner with
obvious motive to favour the said assesses.

Shri D] Paul, ITO has, therefore, not maintained absolute integrity
and impartiality as laid down in Rules 3(1)(1) of the CCS(Conduct)Rules,

1964.

XXX
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ANNEXURE-III

LIST OF DOCUMENTS BY WHICH THE ARTICLES OF CHARGE FRAMED
'AGAINST SHIR DIPA JYOTI PAUL, INCOME TAX OFFICER, WARD, SILCHAR
(NOW  ITO, INTERNAL LAUDIT, SHILOONG) ARE PROPOSED TOBE
SUSTAINED.

1. Advance of refund of income tax Book No. A 0626688 with
serialNo.B/6 268701 to B/6 268800 including B/6 268713 to 17 and 19 to
21 in all foils will prove the advice against refund vouchers.

2. Income refund order Book No.A 062688 and serialNo.B/6 268701 to
B/6 268800 including refund order No.B/6 268713 to 17 and 19 to 21 in
all foils will prove the refund to all assesses.

3. Assessment record file No.,GIR No.M-1081/PR of Mungthoi Intipa of IT
Office, Silchar.

4, Assessment krecord file GIR No.C-722/PR of Chunthui Dongol of
Income Tax Office,Silchar.

5. Assessment record file GIRL No.H.-733/PR of Hailin Thingpao of
Income Tax Office,Silchar.

6. Assessment record file GIR' No.C.-723/PR of Chouthei Sexena of

l

Income Tax Office,Silchar.

7. Assessment record file GIR No.H.-770/PR of Heilin Lanpuia of
Income Tax Office,Silchar.
8. Assessment record file GIR No.T.-770/PR of Thingphunga of
Income Tax Office, Silchar.
9. Assessment record file GIR No.H-722/PR of Haokholein Simte of
Income Tax Office, Silchar.
10. Assessment record file GIR No of Haorkolet Haokip of Income

Tax Office, Silchar.

.
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11.  Letter No.VI/25018/90-Eng/93 dt 23.7.90 by NS Brar will prove the
non existencg of Commandant (Engineering) Engineering Cell, Assam Rifles;
North Easterr; Range, Shillong

12.  Letter No.50(10)82/TCC/SH/Conf. A. 127 dt 9.8.90 by NC Bhowmick

will prove the non existence OfO Executive Engineer, NE Circle, Telecom,

Civil Divn. Shillong. .

13.  One Blank “Form of Caste Certificates” supplied by DC Office,
Haflong will prove difference of forms of Tribal Certificate.

14. ‘Letter No.154 dt 20.12.90 issued by Adl. DC Haﬂonc_’j. It will prove

" the non issuance of Tribal certificate.

15.  Memo No.TDS/4/Vig/Con/CT/90-91/58 dt 9.4.92 by BR Purkayastha,
ITO, TDS, Shillong. This will prove that the deposits were not made to

Central Government Account.

Xxx
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ANNEXURE-IV

LIST OF WITNESSES BY WHOM THE ARTICLES OF CHARGE FRAMED
AGAINST SHRI DIPA JYOTI PAUL,INCOME-TAX OFFICER, WARD,
SILCHAR(NOW ITO, INTERNAL AUDIT, SHILLONGO ARE PROPOSED: TOBE
SUSTAINED.

1. Shri D Bhattacharyya, Inspector, CBI,SPE, Silchar Branch.

2. Shri KS Brar, Lt Col. AD (D&P),0/0 Director General, Assam Rifles,
Shillong. He will prove that no such office named and styled
“Commandant (Engg), Engineering Cell, Assam Rifles, NE Range,
Shillong is in existence.

3. Shri NC Bhgowmick, Engineering Assistant to Supdtg. Engineer,
Telecom Civil Division, Shillong. He will prove the non existence of
Executive Engineer, NE Circle, Telecom Civil Divisicn, Shillong.

4, Shri Santosh Kr Choudhury, Postal Assistant, Haflong.He will prové
the despatch of the Registered letters and also the non existence
of the names of locations mentioned by the Assessee.

5. Shri Jadav Goswami ,Head Assistant, DC Office, Haflong. He will
prove non existence of areas mentioned in the addresses of the
assesses and also non-. issuance of Tribal Certificates in the

namaes of the said assesses.

XXX
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ANNEXURE-A/2
CONFIDENTIAL - BY SPEED POST
No.Con/Per/DJP/93-94 , dated 17-8-93

To
The Commissioner of Income tax,
North Eastern Region,
Shillong-1(Competent Authority).

Sub: Statement of defence against the charge sheet drawn in the
case of Shri DJ Paul,ITO, Submission of.

Sir,

Kindly refer to your office No.TDS/4/Vig/Con/CT/90-

~ 91/Pt.I1I/DIP/557 dated 22.7.93 which was received by me on 10.8.93

at Silchar.

On going through the memorar;dum and the annexures 1 to 1V, ]
have been greatly astonished and very much shocked to learn about the
imputations and charges framed against me; In this connection, I may
kindly be permitted to sate that I all along discharge my duties with utmost
sincerity, honesty, devotion and to the best of my ability, I have been
following provisions of the IT Act and other Act of Direct Taxes along with
Rules prescribed there under and also strictly following the instructions as
well as circulars of the Board and the other authorities superior to me. To
the best of my knowledgé, information and belief, . [ have never
committed any breach or impropriety or misconduct or misbehaviour in
discharging my duties as have been imputed against me in the
memorandum and its annexures mentioned hereinabove. Since specific

violations and negligence have not been mentioned, I may kindly be

favoured with the particulars regarding violation of Rules, practices and

procedure so as to enable me to submit further explanations if required.
 BlG P A5 e M “orr

(Y7 12-/69 __ s
A-Apca e, :
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As directed, I am however, furnishing my specific réplies ie.
statement. of defence against the charges brought against me in the
articles of charges seriatim as under :-

ARTICLE -1

As regards entertainment of forged and fake TDS certificates as
charged against me, I state that I did not entertain any such TDS certificates
knowing them to be forged and fake. At the relevant tin‘ie, there was no
information: or material in records to suggest or indicate that the TDS
certificates filed with the returns of income by the assesses motioned in
Article I  of Annexure-II to the Memorandum referred to.abode were
foréed or fake or that these were in the names of non existent. and
fictitious persons and there was  also nothing in the TDFS certificates to

provoke any suspicion as to their genuineness. The assessment in these

cases being covered by summary assessments scheme and accordingly

completed u/s 143(i) of the IT Act, 1961. Under the summary assessment
schemes as was in force for the concerned assessment years, there was no
scope for any enquiry under that scheme. As regards processing of
returns as charged vide Article -1 of the Annexure-I, I categorically deny
the charges since there was no scope to process the return for the relevant
aésessment years as per provisions contained in the IT Act, 19.61. As per
the procedure that was in force for the relevant assessmént years, after
receipt of returns, normal checking was conducted by the dealing assistant
and by Inspector for purpose of Section 139(9) of the IT Act, 1961. So far
I believe no scrutiny is attracted in respect of pure refund cases, I therefore,
categorically deny the charges brought against me regarding . gross

irregularity and negligence in the discharge of official duties.

ARTICLE-TI
I categorically deny the charge of careless in discharge of official

duties by accepting the photo copy of the Tribal Certificate, there was no
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circular/instruction regarding the list of competent authority for issuing
tribal certificate, and therefore, the certificate ‘purported to have been
issued by the Chief Judicial Magistrate was accepted on gooad faith more so
as the names of the assesses indicated that they belonged to Schedule
Tribes and prima facie . no suspicion arose in my mind regarding correctness
of the claim of the assesses under reference.

ARTICLE -III

I categorically deny the charge framed against me regarding gross
irregularity and negligence of issuing refund order without verifying the
fact of credit of the 2 tax deducted at source to the Government account. I
sltate that details of credit were reflected in the TDS certificates furnished
along with the return and no discrepancy at all came to my notice from the
said TDS Certificates as far as I can recollect now. Sofar my knowledge
goes , no procedure or instructions were in force at the relevant time for
making any enquiries as to whether the taxes deducted at source were
credited to Government account. The statements in the TDS certificates
were taken as correct in good faith particularly as there was nothing in
them to provoke suspicion. Moreover, the cases being covered by
summary Assessment Scheme, there was no scope for any enquiry. The
Officers issuing the TDS Certificate as mentioned in the TDS Certificates
prima facie appeared to be outside my territorial jurisdiction and therefore
no return regarding the tax deducted at source were expected to be filed
by them in my office and hence there was also no scope for verification of
the facts of tax credit with referénce to any such return/ challan etc.
These being pure refund cases  the assessments had to be completed
promptly keeping in view of the standing instructions of the Board in this
regard. From the above facts it may kindly be seen that there was no gross

irregularities or negligence in this regard on my part.
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ARTICLE -1V
I categorically deny the charge framed against me that I passed
reﬂ_md orders in undue haste with obvious motive to favour the assesses

concerned  and that I did not maintain absolute integrity and impartiality.

In this connection, I state that I strictly followed the instructions/circulars

issued by the Board from time to time for expeditious disposal of refund
applications and prompt despatch of Refund Vouchers vide Board’s
instruction No.1647 dated 11.9.85. As regards completion of assessment
ufs 143(1), I strictly followed the Boe?rd's instéuction No.1617 dated
18.5.85 and No.1645 dated 16.8.85 for expeditious disposal of IT
Assessment u/s 143(1). As regards charge of haste with obvious motive, I
categorically deny the charge on the basis of facts stated hereinabove.'

Moreover, I state that the cases under reference were pure refund claims

from the Tribal people of Haflong who got no taxable income as per their

~statements filed along with the return. All the claimants came in a group

and were making noise in the office premises for prompt disposal of their
cases and it was decided after consultation with Mr Kaisang, the then ACIT,
Circle Silchar to give top priority in disposing their refund éases and to
wash off the evil and possible breach of peace in the office so that better
pub.lic relations could be maintained.
From the facts and circumstances, it may kindly be seen that there was no
undue haste on my part and there could be no question of any motive to
favour the assesses concerned in passing the refund orders.

| Since I have subfnitted my statement of defence briefly as above, 1

desire to be heard personally.

Yours faithfully
Sd-/ DI Paul,
Income tax Officer,
Ward-2, Silchar.
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ANNEXURE-A/3

TDS/4/Vig/Con/CT/90-91/pPt.111/DIP/1784
OFFICE OF THE COMMISSIONER OF INCOME TAX
NORTH EASTERN REGION, POST BOX 20
SHILOONG-793 001, MEGHALAYA.
Dated 16™ December, 1996
Jecember, 199

P

Subject: Inquiry report on Departmentalv. Inquiry
against Shri DJ Paul, ITO,Ward-2, Shillong.
MEMORANDUM
Shri DJ Paul,ITO,Ward-2,Siclahr is hereby informed that the Inquiry
report on the departmental inquiry against him has been received, a copy of
which is enclosed, and on the advice of the CVC it is proposed to impose

minor penalty against him.

2. Shri D) Paul,ITO,Ward-2 , Silchar is hereby given opportunity to show

cause why a minor penalty should not be imposed against him on the

| basis of the I0’s report.

3. If Shri DJ Paul, ITO,Ward-2, Silchar fails to submit his compliance
within 15 days of the receipt of this Memorandum it will be presumed that
he has nothing to say and order will be liable to be passed against Shri DJ

Paul, ITO, Ward-2,Silchar ex parte.

t

4. The receipt of this Memorandum should be acknowledged by Shri DJ
Paul,ITO,Ward-2,Silchar.

Sd/- V Tochhawng
Commissioner of Income Tax,

North Eastern Region,Shillong,
Enclo: As stated Disciplinary Authority.
To
Shri DJ Paul,
Income Tax Officer,
Silchar.

o, j A5 &MFW?
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NO.295/7100CQ d
7-6-95,
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I was appointed as Inquiry Officar(IO) and Shri
N.M. Singh,.DSF, CRl, SFE, Silchar Qas appointéd an  Fregenting '
Officer(FO) in all these cases in Fhe orders cited aQove.
Simultaneous but separate proceedings have been
held in respect of the above mentioned officers.
2. Shri Dipa Jyoti [Faul{(Paul henceforth) was '
functioning as Income Tax Of%ice?, and 5/8hri F.K., Choudhury and '

1.U. Choudhury were working as Income Tax Inspector and UDC g

respectively wnder Shri Faul 4in Income Ta» Ward, Silchar at the

o

b
ot o)

P

|
f

relevant time i.e. dwing the year 1589.

————t ntl

3. : The allegations_which are the subject matter of
these inquifiles | proceedings against these officers relate to
tﬁeir improper 'processiﬁg of returns of income accompanied by
statements of accountsiand forged.and fake ta»x dgductiéns at
sourceﬁTDé Certificates) etc. which resulted iﬁ refunds to the
tune of Rs. 6,255,271/~ in the names of persons, found.later to beA

: . {
. o : ) : i
fictitious and non-existent. i
. i

- T e LW SN T TR MR TS

4., " The FPreliminary Hearing(FH) in case of shri L.a.

!
Faul was held on 27-3-95 and the FHs in the cases of S/8hri F.K. ﬁ
o Choudhufy and [.U. Choudhury were held on 12-7-9%. After 'r
1. Lnspectiom of the documents by the Charged Officers, the regular f
hearings 1n these cases were held on 16-8-9¥, 17-8B-95 and 18-8-99
N {ha. G¢€fice of the Commissioner, Income Tax, North-Eastern

Region. at Shirlong.

|35

'
PR PRI I, B oW L ks A TR LT e L s sl A AT, A L L . e . . .
e f

§ o~ —
R PR

Y ittt v i b ww o N . o |
- -

R R R T T

Ft.IV/ZIUC/L3S ¢




Lo
A

’/

THE ZASE AGAINST SHRI D.J.PAUL = IN DETAILG

S The department Cited 15 documents and & witnesseg

TeTa W

A0 sweport of the charge in the Annexure 111 and 1y to the dhérge

L L

‘

| wmeme, Hovevey, during the regular hearing, the PO coulg not

?Produée one document cjted which is at Sr. no. 13 of the Annexure s

?III to the.cherge.memc. Thus, 14 documents were taken on record

l" ' . 4 » .
& and maried as Exhibit g-1 - S-14. The FO dropped two witnesses,

namely,  Shei . Bhattachariee who Anvestigated the case ag

' .
élnspector, "EBI  and Head Assi:tant, D.C. Uffice, Haflong., The

their depoﬁitidns Were given to the FQ and CO.

&. Shri  Faul submitted hig statement of defence,

gDurlng the regulan hearing, he introduced 13 defence ‘documents,

.
s

———

1 to p-13. The. Charged Officer cited four defence witnwsses. They

————

{u@ne examined and Copies of their depositions Wwere given to the
: :
PO and Co. .

Iz, Shri  Adhir Ranjan Chakraborty, Retd. Assistant
t .

gCommlssiomew _36 Income-tax, assisted the CO as his defence

‘

‘asslstant. |

-~

59. Shri Faul was generally examined by the cInquiry

50f+1cen: A copy of his replies was given to the #0 and’ the cu.

. 9. - The po Submitted nis written brief dt, 204=8-95 and
.the ¢co submitted pie written brief gt, 28-8-95,

11, ARTICLES 6F cHARGE .

.

The statement g¢ articles of charge against shnrt'

4 L it At QL TP } i e L L R PP s WO - . . e

witnhesg meéntioned at Sr. no.2 was subsituted. 0On witness‘ wad

added gt the RH. Thus, 3 witnesses were examined. Copies - of

These documents were taken on recorg and marked as Exhibit D-1 .

)
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Paul are reproducad belowi

\

ARTICLE -

10, That the said shri Dipa Jyoti Faul while
%unctionlng 8% an Income Tax Qfficer, ward. Silchar undar
the charge of the Commissioner of Income~tay, North
Eastern Region, Shillong during the year 1989 entertained
returns of¢ 'income'alongwith statements of accounts  and

forged and €ake Tax Deduction at Source(Tns) Certificates

Submi tted in  the names of _non-existent and fictitious

persong, processed the said returns and issued refunds to -

the tune o+ Rs. 6,285,271/~ without verifying the
qenuineness af the TDS Certificates causing wrongful lpss
to the Government and has, tﬁere{ore, cbmmitted Qross
iﬂregudariéy and  negligence in  the discharge of his
Official dutieg violat. g the Provisions of Rules (1) (i)

and 3(C1) (ii) of the CC5 (Conduct) Rules, 1944,

ARTICLE = 11
11, That during the aforesaid period and while

Gunctloning in the afo?esaid office, the said shri D.J.

Paul has accepted unattested photo copies of the Tribal .

CertiGlcates pPurported to have been issued by the Chief
dudiclal Nagistrate vwho is not the competent authority for
lssuing sueh Tribal Certificates. Shri D.J. pFaul was,

therefore, careless in the discharge of his official
4
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i dutieg and has violated the provisions of FRules J(1)(4)
i ‘ . *
7 1 and 3(1)(ii) of the CCS(Londuct) Rules, 17964.
N ARTICLE=111 ’
12. That during the aforesald period and while

functioning in the aforesaidwoffice, the said Shri D.J.
Faul has issued refund orders without verifying the fact
of credit of the 27 tax deducted at source to the Govt.
accounts and has, therefore, committed éross irregularity'
and negligence in tre discharge of his official duties

contravening the provisions of Rules J(1)(i) and 3J(1)(ii)

-5 of the CCS (conduct) Rules, 1964.

.

§~ ARTICLE=TV

3
13. That during the aforesaid period and while
functioning in the aforesaid office, the said $Shri Dipa
Jyoti Faul has passed refund orders in undue haste with
obvious motive to favour the assessees concerned and has,

g J

h

i therefore, not ° maintained absolute integrity and

; impartiality as laid down in Rules 3J(1)(i) -of the

: LCS(Conduct) Rules, 1964.

d

U
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g | |

- , 111.THE CASE QF IHE DISCIFLINARY AUTHORITY

o

N

ﬁ The case of the disciplinary authority as given in

f.

: the statement of imputations is given below:-
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Brticle-1

14, ) During the year 1989, B(eight) nos. of income, tax

returns  in the names of (1) Shri. Haokholeim Simte (2) shri

-

Thingphunga Salang (3) Shri Hedlin Lampuia (4) Shri Chungthi
Saxena (S5) Shri Hackholet Haokip (6) Shri Heiling Thinpao (7)
Shr; Moungthei lntlpa and (8) Shri Chungthud Dohgel were filed in

the office of the Income-tay Officer, Ward, Silchar claiming

refund of TDS, The above mentioned B8(eight) income-tay returns

-

Were accompanied by 92 noé. of TDS Certlflcate Purported to have

- been issu&d.by (1) the (ommandant(Enqg VAN Engineering Cell, Assam

Rifles, N.E, Range, Shillong and (2) Executive Engineer, Telecom

Civil - Division, nN.E. Circle, Shillong alonnwlth Tribal

Certificates PUurported to have been 1=sued by the Chief’ dudlc;al
Magistrate, Hailong, N.C. Hllla, nssam.

!

5. : . The TDS CEFtlflCateS show that the total volume of
work  executed in both the department i.e., Aszam: Rifles’ and
Telecon, ahlllong came around Rs. 1,70,58,784/~ + Rs.,

2,47,85,358/~ totaLJing Rs. 4,17,44,140/- for the financial year
1987-88. Moreover, the TDS Certificates show the contract work
for lfhe period 1986 whereas dedmction of tax-at source started
for the period ;987. Had Shri D.J. Faul, 1TO Eeen. cautious
enough to.appl; his mind to the enormousness of the contract work
&and  the apparent discrepancy as visible in the TDS certificates

he should have discreetly enquired from the departments concerned

the fact any genuinencess of the cases.

16, The TDS Certificates Purported to have been is sued

by (1) Commandant(Engg.), Engineering Cell, Assam Rifles, N.E.
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/éange; Shlllmng and (2) the Executive Engineer, Telecoum Civil

// va;sion, N.E. L;rcle, Sh;llong were forged and fake '‘as no such

G

yr ": .."(”‘ ~ ‘.

1DS Certlficatqs Here even 1ssued by the sald departmﬁnts and -

there I -1 nb ‘authority designated as  such to issue TDS

R} .

Cert;f;cates n the said departmpnts. The names and addrizsses of

the asses:eps mentloned in the inceme tasx returns were also found

to be non enis tent and flctltlou

e b -
IR ¥ + oy

17. B _ Shri D.J. Faul, ITO processed the said returns and

issued refund orders to the tune of Rs. 6,“5 271/~ on \the

strength of the said false TDS Certificates wlthout verifying the

genuineness of the TDY Certificates causing wrongful loss to the

Govt,

i8, ' Shri D.J, Faul, ITOD has, therefore, committed

.t

gross irregulafity and negligence in the discharge of his

official dutiés and has violated the prov;s;ons of .the Rules 3(1)

(L) and 3(1) (1}) of the CCS(conduct) RL\le . 1964,

rticle-~11 )

19. : ' Tgé said returns of: iﬁcome were . a&qpmpanied .by'
unattestéJ. p%ot;coéie: of frlbai éeétxflcate purported to have
been issuéd‘b; the Chlef Jud1c1a1 Naglstrate,'Hafiong, N.C. Hills
Assam.  The Lh;ef. Jud;éial Magistrate' is not the” competent

t , Corn .7

authority to ;ssue such Tr;bal Cert;ficates. In the N.C. Hills

N i .

# .t

District, and as a matter of fact. the competent authorities for
issuing Tribal Cértificates are the District Magistrate and the

EDM. There is aléo N such establxshment as CJIM in Haflong. The
! |

Tribal Certificates were false. On the basis of the above said
t ! ‘

unattested'photbcqpies of Tribal Certificates refunds to' the tune

:

. 7 .
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causing loss to the Government.

. 20, . Shri D.J. Faul, ITO was careless and not cautious
gnough  to notice such fa° e certificates and has, therefore,

fﬁiled‘ in the discharge of his official duties and has violated

TCH W T X T

the provisions of Rule 2(1)(4) and‘S(l)(;x) of the CCS(conduct)

Rules, 1964,

Article~I11

21, Shri Dipa Jdyotd Fauwl, ITO, has falsely certified

on the counter{oils of the  refund vouchers that the tax

. concerning which the refund was given had been credite to the
4" ~ ‘

; .

\

-
.

3 Central Govt. Account. Shr1 Dipa Jyoti Faul, prior to 1ssue of
i
t
statements such as'uuarterly and/or Annual Returns etc. in order
f'to satisfy himself about fhelgenuineness of the TDS Certificates
furnished with the retur of income on the basis. of which the

}~ claims of retfunds were considered. Shri Dipa Jyoti Faul has

2
P

therefore, committed gross irregularity and negligedce in the

he S0

, discharge of his official duties and has violated thp "provisions

o P

S A TR I

of Rules -(1)(;) and 3(1)(ii) of the CCS(Conduct) Rules, 1944,

i

It Article-1V

=S S,

P22, Although the discrepancies as stated above wore

F.)

apparent  Shri D.J. Faul, ITO has processed: the said returne and

issued refund vouchers quickly for a total sum of Rs. 6,285,271/~
T

in the name of all the said eight nuwnbers of fictitious and " non-

f.
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0f Rs. 6,235,271/~ were issued by Shri D.J. Paul, ITO and  thereby
]

Govt. acuount in as much as no such amount was crodltcd in. the.

the said refund orders, should have verified from: the "relevant ..
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) exigtent assessees AN, a hasty manner with obvious motive to : VR
/g/ favour the said assessees, D

\
Shri D.J. Faul has, therefore not maintained

RN S

absolute “integrity and 1mpartiality as laid down in  Rules 3(3)

(L) of the CCS(Conduct) Rules, 1964,

N~y
o~ n
-

LY, BNALYSIS OF THE case . b L

The case records including the written briefs from

the FO and CO have been examined carefully,.

SOME FACTS RELEVANT IO THE CASE : : f Lo
23. The FO has agiven in his written brief certain

information relating to the modus gperandi adopted by one Shri ‘ v
Keising vames Who is considered to be the brain behind the

fraudulent embezzlement of Qovernment fund. The CO has, however,

objected to this in his brief an the ground that these factsg were

not discussed at the time 'of regular hearing. But, he himsel ¢ oo e
Cw . : . i
had referred to the Court cases where Shri James was one of .the

accused, Shri Faul had also enclosed the orders of the Courts.

The facts brought out by the PO as well as the CO are reiterated : ﬁfﬂﬂ/

below without prejudice to the case of either side for proper
understanding 0f the case and appreciation of arguments from both
sides, Hence, the FO'g Account and the CO'g references have been

relied ubon and given below:-

24, Shri keis lng Jamws Was working as Upper Division

j

Clerk in the office of the Assistant Director of Industry, i

Foromapate Imphal, Manipur during 1989, Taking undue advantage

Lo K0 T T A e e et m s enin e e . e rm - - . e,
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. Deducted at Source(TDS) to the income tay assesseey be;onéing to
\

shortfallg in  the practicgs fc]]owed _in Summary Asééssmenf
Schepes; %hrl James submi-ted income tay returns .on fictitious
names  for refund of TDS along with false TDS Certificates and
Scheduled Tribe Community Certificates. He al:o opened accounts
in banks under those flct;tldus names and got the refund morey
encaehed/ transferred to other places for sub sequent encashment=
25. o In this particular case, Shri James effected
submlralon of 8 returns for refund of TDS under flctltlou names,
The returns ' waere dCcompanied by TpS certificatesg PUurportedly
'issued by the office of Commandant(éngg.), Assam Rifles, shillong
'and the office df- the Executive Engineer, Telecom Circle,
.Sﬁillong. fhe community cert1f;cates(photocop;ea) were allegedly
issued by the Chief Judicial Naglstrate, N.C. Hills, Haflong.

-Shri James went to_the Income Tax' Office with some other persons

and pleaded for early issue of refund orders, In  the normal

-

.€oUrse, the registered,iette*s containing refund orders from the
office,of-the Income Tax Officer, Silchar ware to be delivered to

.the addressees in the respective places of address .qiven in the

M
% létter. ' Thé addressees being fictitious, the Post office would
5 have ;sent 'them back: to the Income Tax Office, Silchar
-qthdelivered. Fram the deposition of the'State witnéss, namely,
g'Shri Sanéosh Kumar Choudhury(sp-2) and the defénce vitnesses,
%namely Smt. Namita and Shri Sena Sinha(Dw-1 and ow—“> it':ié
'éev1dent that Shri }9151ng managed to get the help of other tribal
;

LI
[
oz

of some Provisions in the'Income Tax Act for refund-,of vTan

Scheduled Tribes jn the Narth Eastern Region and also certain
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tﬁe addressees of the registered letters containing Lhe. refund
vouchquzi Sﬁri keising got those letters through window:dg};vgrx_
at the post Q?éice itselt. Bank accounts were also Dpenéd in the
ficti£;ous' names at Federal Eank of India Ltd., Silchar. and
Indian Bank, Silchar from where the TDS vouchers/cheques ware got

encashed/’ transferred for subsequent encashment.

26. The allegations, in brief, against shri Faul are:-

-~

He did not verify from the authorities concerned

whether 27 tax was deducted at source for the credit of

Government’'s account;

He accepted unattested photocopies of tribal
certificates purported to have been issued. by Chief
Judicsal Maéistraté, Haflong, N.C. Hills, Assami and

thus  proce5sed réturns of income with statements of
accounts .in undue haéte.ﬁhich resulted in refund tq the
tune of Rs. “6{25,2§1/— causing wronéfui loss te the

Qovernment.

These allegations are ixamined below.

~

authorities concerned whether 27 tax

was deducted at source for the credit of Government's accountt

He did not verify from the

27. ) Fhotocopies of the assessment record files

relating to eight persons are from Ex.5-F to 5-10.

Requests for

grant of refund for the assessment years 1987-608 and 80G-09% appear
to have been submitted alongwith the returns of income for these

years by persons of the names mentioned in para 1 of the

11 ‘
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statement of imputations. These returns of income with

+

‘accompanying documents had been acknowledged by the office of the
. :

In:ome Tax Officer, Ward, Silchar. These files contain: copies of

"certificate of dedqctian o} tax from payment made to contractor

" or- sub-contractor under Section 203 of Income  Tax Act 1961",

Four of these' certificates in the assessment files of four

k.. PErsons, bear the same signature over the description "Executive

Engineer, - North Eastern - Circle, Telecom, Civil Division,
jf;ShillO”g“ with the date 31;3-89 at two places i.e. under details
jiof recovery ana:uhder the schedule giving date of contract, date
‘?of completion, full value of contract; tHus giving the imﬁression
:that these ‘TDS certificates were issued by the office of the
Executive Engineer, North Eastern Circle, Telecom; Civil
Division, $hillong" for the work completed by the purported
assessee . Similarly, the four TDS Certificates in the remaining

-3

A

* four assessment files bear some oather signature over the
2 !

4

deécription “ComMandant(Engg.), Assam Rifles, North Eastern

. Range, Shillong with the date J1-3-89: thus giving the impression
4 ’ . : .
that these TDS certificates were issued by the .office of the

.

Commandant (Enag.), Assam Rifles, North Hastern Range, Shilloog

-+
O
Rl

the work completed by the purported asseségus. The .

icertificates in  both the cases contain, inter alia, the full

P Ty SR L

%value-of the contracted works as well as 27 income tawu deducted.
éZB- B .The FO has submitted the .following points in
‘gsupport of the allegation:;

i a. . The income returns in dispute were filed for tﬁe firsf

Lagiy ¢

time. The CO himself had admitted this. Therefore, the

-

aw 4 Ym mres c e 4 e
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Aésessing Officer was expected to be more cautious in
tﬁese cases. ' ,

There were certain obvious facts and 4inconsistencies
vihach 'should have immediately attracted the attention of
"the CO for close examination of the claims.

The works were stated to have been ‘completed at
Shillong. However,';he claims we?e made at Silchar.

Thé persons'were reported to 'be hailing from Haflong
which is quite far away from Silchar.

The official stamp of the officer who was shown to have

-

issued the certificates appeared unnecessarily at the top

" of the TDS Certificates.

b. The contract work was stated to have been completed for

the year 1986 whereas deductions of tax at source started

froml]9é>.

The npames of some of the reported assessees have been
differently spelt in the TDS Certificates and the ingomg
tar returns applications. -

The volume of work stated ‘to have been executed was

enormous i.e. for amounts of Rs.1,70,58,784/- in the case

.

'of fssam Rifles and Rs. 4,17,44,140/- in 'the case of

Telecom Shillong.

Shri D.J. Faul himsel¥ had certified on the back of the

‘TDS certificate that toe TIDS amount was deposited in gash

whéreas the usual practice in the department was to make’
becok adjustment for thé tay deducted at source.

c. The CO has cited instruction no. 1617, especially para
<k in respect of assessment completed under Section 143(1)

[
13 v
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of I.T. Act 1961. However, this instruction should be
followed alongwith *he instruction no.1618 which say§ that
Information regarding the assessee and his general
reputation and in;imation received from other offices
regarding the busxness transaction of the assessee  should

be looked {nto,.

d. As per Rule '37-2(C) of I.T. Rules, 1962, the

-y

authorities who deduct tax at source shall send to the ITO
the details of tau deducted at source in a -quarterly

statement,. This was confirmed by Shri E.R. Furkayastha

{(State Withess-3) during the regular hearing., However,

the CO did not consult/Zask for such Quarterly 'statement

from the departments which were reported to have issued

the TDS LLrtxflcates.
. -
e. The scheme of sSummary assessment allows only for

mistakes such as Wwrong - computation of tan, wrong

e =t s e

deduction, incorrect deduction in respect of investment

~e

aliéwancé etc. 1t does not provide any scope nor ing
protection to ITOs(Assessing Authorities)- where governmant
money isvlostvby frauds/misappropriatioﬁ ete,

‘ The CO has submitted the following plea

1. " There is no scope on the part of the Income Tan

‘Ufficer to act beyond the Purview of'the provisions of

aummary Asse ssment Scheme as laid down in Section 143¢1)

of the Income Tax Act and relevant znstructions,

e ——— g e

notifications and dlrECtanS from the hlgher authority.

2, As bessment for the assessment years 1987-88 and g8~

14
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89 had to be made of the total income or loss and the sum
payable by'the_assessee or refundable to him on the basis
of such assessment, should be determined without regquiring
. ' : i N

the presence of the assessee or production by him of any

v Bvidence in  support of the return. Therefore, the

Assessing Officer was not expected to "process the said
returns”. Under the Summary Assessment Scheme, as was in
force till . assessmenc vyears till 1988-89, there was no
scope for any inquiry.

S The éggeésées submitted the returns of income
under signatures and theresfter submitted petitions on JI0-
10-89 for‘ early grant of refund. Again, the assesses
"appeared personailx before the CO as well as Shri Kaisang,
IRS, Assistan£ Commissioner of Income Tax, Silchar and
insﬁsted for early grant of refund. )
4. . Even the state witness Shri N.C. Bgawmick had no
clear ideaiqabout the position of DDO in his department
during 1986-87 and R7-88. Hence, the CO was not in a
position to doubt the TDS Certificates on the basis of the
designation of the officer of - the Telecom Diviéion,

Ay

Shillong, given in the certificates. He hat! no reason to

doubt - the TDS Certificates shown to have been 'signed by

the Executive Eﬁgineer.

S8 The . instruction no. 1617 relating' to Summary

Assessment clearly points out that only arithmetical
accuracy of computation of total income and taxes will be
ensured. Liability for penalty, interest, CDS etc. should

be checked. 1o other checking of any sart was . necessary.
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Hence, verification of daste certificates for the purpose

’

of Section 10(26) of the I.T. Act including verification

- of TDS Certificates was beyond the scope of the scheme.

b. No remedial action ;s necessary in SUMMAry
assessment  c§ses, as the revenue 1loss, if any, is
consciously 4suf{ered by the Government. Credit for tax
wés.to‘be;éiveé on the basis of certificates.

7. : ADistsal of éight returns of income ih a day was

not abnormal. Instruction no. 1647 dt.. 11-9-39 requirgq

lthat claims of refunds should be disposed of praomptly.

8. " The CO complied'with the relevant instructions by

promptly disposing the refund cases ahd by sending the

refund vouchers 'to the respective assessees under “A/c
Fayee -oniy" *hrough registered post with the

Y

acknowledgment due.
9. The 7TDS Certificates showed dates of contracts
falling in 1986 and ta» deductions at source were shown

from 1987. There was nothing wrong in this.

10, " The book adjustment procedure for TDS was reviewed

<in 1977 itself. . Hence, cash payment of TDS was not

strange.
1. ‘ The O had confusingly relled on instruction no.

1618 which is relevant for scrutiny cases. Similarly,
paré 28 of instruction 1617 is relevant té company casés
and not for cases of individuals.

12, The other State Witness Shri E.R. Furkayastha who

himself is an Income Tax O0fficer deposed that there was no

16
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ecope for  the Assessing Officer to verify the details - 1
subms t ted by the assessees. .He also stated that, he had ) "‘}
not come across any notificationvs ihstruction/direction/

c1rcu1ar for verlflcatlon of TDS Certif;cate under the

, 'Summary Assessment Scheme.

Some of th. points submitted by the FO are not

.

The CO's contention that the FO has virongly linked o

Y S el
Rl the provisions of Clrcular 1618 with the provisions of circular

is correct. Circular 1618 is applicable for scrutiny cages A

para 2 of the circular starts with “Scrutiny Assessment".
the contention of the FO that the CO failed -to follow the
“éircular 1618 is » not tenable.

:§}. Si@ilarly, there is nothing abnormal in the entry
? ;regaraing the dates of deductions of tay at source given in the !
:%:TDS certlflcatec. The dates of deductions of tan at source are
{féthe. same as Uates of payment towards the work completed. These
;édétes are subsequent to the dates of contract.

: . The spellihg error in the namé SAgENA is of mipor

"~nature(SEXEMA for SAXENA). No imputation tan be cast on the CO :

?f{for 1gnor1ng thls. ‘As pointed out by the CO, such histakes have_

faerept intQ the the statements and records of the department and

of thé) PO also. The fact that the TDS Certificates and tax

returns were filled by different persons also should be kept in

RE PR

yiew, Similarly, the appearance of the official stamp :

‘iimpressxonv at the top of the certificate would not evoke any

-1

susplczon normally. That the persons hailing from Haflong would

;¥ have contracted Work at Shillong, is not an unusual thing.

17
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,Income Tax Ward Silchar, has jurisdiction over assessees from
‘Haflong.

i 33, "~ It is seen from the TDS Certificates that Shri

3 T:Paul, the CO, had verified the statements relating to the cash
ayment of tax deducted found in the certificates. The Income

"';ng Office, Shillong vide their letter dt. April 8, 1992(8-14)

';1 .au thorities menticned above ought to have been credited to the
n-,“‘ ) +e .
F entral Govt. Account through book adjustment. There was scope

fcr the CO tu question the mode of payment of taux, provided cash

-35. Thus, the substantive argument of the FO which

”requzreq to be enamined is that:

- The volume of work stated to have been executed was

. enormnous 3

v

B b, Even, under the scheme ‘of Summary - Assessment the
A SN :

.'.‘. -~ .

39 Assessing Qfficer is edpected to inquire into certain facts
Al

e
e

and verify the gcnu;neness of claims made; and in the instant
case, bhr; Faul should have checked whether the tax deducting
Aauthority had sent the quarterly statement of details of the

- tax  deducted at source given in these" cerﬁ#ficateg,_ in

PPy 3 ..
RYP .~ N

1423 o 24 P g
- I

v -

L)
{ib, ,compliance with rule 37-2(c) of I.T. Rules 1962. This would

‘have exposed the ho}lowness of tHe claims.

-
. ‘ !
SN
b
[

S99, The failure on the part of shri Faul to seek

3
,CIariflcatlon for tax ‘2ducted at source needs to be considered

i8
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Shri D.J. ssment of the of

Faul completed the asse case

shri M. Simte for refund of Rsg. 75,799/~, on. 8-11-89

This is one of the cases where the

(Ex.85-9), certificate

for tau deducted at source(TDS) was shown to Hhave been

ssued by the Commandant(Engg.). Assam Rif%es, North

Eastaern Range, Shillong. The CO has recorded a note on

the request of the alleged assessee, on I~-11-8Y, The note

reads:

upervicor

"As.  the - assessess

i

cansideration.

hail from outside Silchar, they

deserve Asses 55ees . concerned appeared

personally & explained their problem. They met ACIT Mr.

Keiaing_also.

The ACIT & myself discussed the matter g&

L considering . the merits of their cases, Shri 1.U,
oy .
i Choudhury UDC  had been directed to do the needful
ﬁ. expeditiously & Shri G.M, Das, LDC has been directed to
b ‘ Y .
,g? make the entries in the RR Register Updated by thig
. -
%)
Yo time." ' .
$2
i
1S -
b .;.".‘
;%Jhus, it appears that the Rerson behind the fraud had managed to
i f’ .
X s .
tgPring some  other Persons to 1mpr9bs Upon the officers of the
"2
,‘?Income Tax Office . rthat the applications for refund were from . the_

bonaflde 1nd1v1duals concerned.

It also appears’ from the note of,

:

‘§Shri Fayl, the CO, that he had consulted the ACIT also. After
._:x.’ *

discu551on. & decision seems to have been taken to expedite the
:7assessment in these cases. Thus, the CO has taken the precaution

‘of consulting ACIT in the matter,

Shri Faul had recorded the following, in the order

19
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~ for refund:- ‘
.| "Assessed Uss 143(1)/237. Exemption U/S° 10(26),  Issue
: . R.V. for Rs;35,442/~/ﬁ5. 40,357/- as per TDSC.*
‘/

The' department had not’ obgected to completion of

_ésse *8iment of these cases under Section 141(1) i.e. SBummary

,zAssessment bcheme.' The FO also has raised obJectiDns brought out
gummary Assesamentlgcheme.

The letters received from the~o{¥icers of Assam

i Rifle. Jhillong and 'elecom-Civil Division,;shillong (Ex.5-11 and
k 11.

c55~14)fpy.the SF, CBI clafify'that there was no offlce/o{ficer of

'Zthe dEbCFlptan found in ‘the TDS Certlflcates.

é"wbyi\the. rppre:entat;ves of these offices'who were ‘examined as

Further, the ITO ;ncharne of TDS

thllong had also lnformed the CIT, Shillong (vxde 8-14)

*that ‘ho quarterly/annual statemert of TDS was received from the

ftwpf authorlt;es shown in- the TDS Certificates in dispute._; Shri

JENB.R.Z'EUFRGYéStha(SWfa) confirmed that he had written the

fmentioned' letter, Thus, the documentary ‘and* ‘oral evidence

that the, certificate regarding Tax

Z'Deducted at-Source, which were submitted along with the ‘returns

(L for refund in these cases, were false. - '

5

Ehri D.J. Faul, the CO, has not argued that the

ertiflcates are ger.cine., He had submitted the following p;ea{

: f-vVGriflcation of Account/documentary evidenéEs and - other

ﬂ79tatements etc. submitted by the assessees are examined and

. PN - LI
- .
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This was confirmed:

above
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,”fathcrough 1nve tlgatlon etc. are made under Scrutinyi Assessment . i; -
+ ARSI ROEN EE R . o ¢
‘”, Cases. andﬁ not ;n cases, completed under- Summary Assessment '!; o
‘\",'\v; t,, EER A B N a4 F .
ot . lqsre was no scope for the ITO to act beyond the purv1 g' :
S TN M el ;
the prov151onr of Summary Aasessment Scheme as laid down in :f
) n}Secticn 14¢(1) -of the 1.T. Act and the relevant instruction, épﬁ
"B '.:‘7"\ ot 4 e
v l,'.‘ .
ﬂ;;ﬂpotlflcat;on, .Circular. and directions  from the higher Eh~
xR - : Yo
2 authoritxea. W
ot -2 v
b
' Section 143(1) of tha 1. T. Act 1961 for  summary o
‘ * .. * Lae b . l ~ ) "'l,
zg sessment as on 1~o—89 Was as under:- - 1 : j
; % Yos=143 Assessment(l)(a) - Where a return has been made t :
X ' oy =o e e ' ' ‘ )

under Section 139, the Asses sing Officer may without

A% ot
3
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o,

requ1r1nq the presence of the ‘assessee or the produc;ion by “

>,

-him of - any evidence in support of the return, make an

[ .

4 ‘ '

essment of the total income or loss of the assessee after
. .- P 4
making such adjustment to the income or lossg declared in the »

return as, are required to be made under clause(b) with

LRt
&

G 07
ais

417

5?85 gh UL
R
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Aoy 5

reference to the return and accounts and documents, if any,

o4 H

'Vaccompanying ‘it, and for the purposes of the adjustment

v .,

‘referred  to  in Sub-clause(iv) of Clause(b) also with

'refefénce to ‘the record of the assessment if any of past :

{ «f Y v . . - N N Ad
years and determine the sum payable by | the assessee or

. 1 . . .
refund to him on ,the basis of such assessment. In making an

'assessmeqt of the total income or loss of the assessee under

'claQSE(a); ‘the Asseséing Officer shall make the following

f
adjustment to the income or loss declared in return that is :
. 13 : \ . .
to 'say he shall, (i) rectify any arithmetical error in
return‘actounfs‘and document referred to in clause(a).
} [T : . ‘ « .
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With Feferencé to  the circulars/clarificatiuns

A ,
éj'issued on  summary assessment, shri Paul hasg pleaded that the

‘JE@E{%DVEanEnt had takep a conscious decision to introduqe the
%%%;iéummary Assessment Séheme with full Enowledge that there‘would be
éi%ﬁloss ﬁf revenue; the government also decided that no remedial
R 5 ;

iggﬁaction viam, necessary  in such cases on the ground that loss
ol T !

‘:?ﬁifuffered if any, would be Compensated by utilisation of
'iigﬁfssourcer for scrutiny of lerge cases; Credii- for DS

certxfluates should be given without verificatlon whatsoever and

3 ."'\'« Vo

f“v*%%?
%

the Assessing: Off;cer is not expected to make any inquiry. The

n“

" g{CirCUIEFS/Clar‘flCdtanS relied upon by Shri Faul are available
el
\‘,

)

.r—

}ﬁ;at Edhlblts D-8, D~-9 and D 10(Circulars dt, 12-2-88, 26-8-87 and
i 127 ~11-86) . |

?Qaéﬁz. A .careful reading of Section 143(1) of the 1I.T.

Act and the circulars mentioned above regarding Summary
LI ,

mtotal income or lo 55 Df the assessee would, be made with referencé
‘?h’zo the return and accounts and documents,i# any.. Presence of the
'Eﬁéssessee or prodgction by him of additional document are not
'tiéquzred The éum payable by the assessee or the amount

b,refundable to him would be arrived at with refekence to records

ﬁof past assessment, if any. The Assessing Officer, in arriving

'iar,r -0y
r

.at such ascessment would make adjustments for arithmetical errors
u.' )

'1n the return, account and documents accompanying the return(the
K . !

\L

Section 143(1) (a); and

The mistakes in the computation of income by the

an

'A sessxng Officer or incorrect return of income filed by the

- - ‘. e ’
“oeeme et e e
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Rssessment shows that:- Lo a, , Assessment in such cases of .
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'any' rémedial measure. Th. Summary Assesement Scheme takes J

’co@ﬁizanca of such losses, tonsciously suffered by the
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.Qoverhment
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T 43, The Circular dt. 28-8- —87(Ex.D~9) rafar to  the

'respon oF the Board vhere a Wrong claim by the assessee which

of
u‘ ™

dead to deduction of Ks. 2.34 lacs in respect of medical expenses
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c-on the treatment of a partner was condoned. The amount involved

here 13 very large especially because it related to 4 single

ST case., Th&.allaged loss of Rs, 6.25 lacs in the instant Case |is

iﬂm total amount in respect of eight assessees, The difference {

here in this case ig that the assessment is for refund in new
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€ases  and on the basif of the 7Tbs Certificates submitted

.

di@ngwl th H\e, returns . J
rhe’relevant Section 143¢1) of I.T. Act refers to

assessment with reference t‘ documents accompanying the return.,

Hence, 1§t goes without sayxng that such documents accompanying

5, Must be genulne. However. the Assessing Officer cCannot gqo beyond

Um document the TDS Cert;f;cate An these cases do not contain
1 mw cuch aberrat;on. The fact that the Assam Riflesg and Telecom '

mullonq do not have any offxcer of the designation appearing on

L'ﬁw TDS Certlf;cates May not be known to the AbSPSSlHQ OFficer.
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That the returns have been Peceived for the first

Foo

time and the amounts involved in the individual cases for refund
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N are conflderably large. Could be the.oqu factoh which weuld
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B2y the refund.”
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“The Board would, therefore, again like to iggn3 245 that hg
:i claims of r'efur\d‘~ bhmuld be disposed of grgmgtlx and the . re?und

Jyouchers bhould invariably accompany the orders giving rise to

ARV

No Dther dacumuntary ev;dence vas produced to show

Ab%DSSlng Officer in Summary Assessment case 25  should

the fact o{ TDS, from the offices concerned. Such an

was impbged on the Assessing Officer only after the
of such incidence elsewhere also vide Circular gt.
Uecember 1929 from the CIT, North Eastern Region, Shillong

(a copy of this cxrcular has been annerxed to the wr;tten brlef of

N

34£Shri P.X. Choudhury. one of the Charged Officers. lnfgct Shri
?QQP.K. Choudhury has argued there that had the CIT's Office issued
}ﬁgfuch circular in June 89, itself the recurrence of such fraud
%?;Qéuld not have taken place at 511char)

\:‘,4‘}7. More importantly, the practice {ollotfeed in Su.mmﬁr‘y
f??Assessment Scheme was clearly stated by Shri’ E.R. Furkayastha
o |

':%(sw—o) who was bolding charge of Income Tax 'Officer TDhSs,
§§?hillong. In the regular ﬁearing, he stated:- L .

%?“In Summary Assessmént caées, there was na 'scope for the
?;Assessxng Officer to verify the details submitted by ; the'
;iassessee._ I have not éome across ;ny notification/instruction/s
€},

.Eﬁglrectlon/cxrcular for verification of TDS Ceétificates under the

‘G;“-l\,'

¢Bummary Assessment Scheme. !

ST

’nThzs deposition of an Officer who wae fncharge of TDS clearly

iindlcatea that there was no practice of as certaining Tax Deducted
I
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.t certificates

$r

counter part Income Tay Officer, incharge

.

f TDS, for the Purpose of issuing refund orders.

_'Thus, the ‘argument of the FQ is not supported even

‘ﬁéﬁﬁ'y the State Witness.

Faul accepted wpattested Rhotogopies gf Lribal
'guggorted to bave been issued by Chief gqg;c4a;
Haflonq, N.C, Hills. Assam. R

-

The "FO has submitted the following points in

i, Under Section 10(26) of Income Tax Act,

it is essential

to " obtain  tribal rertificate for

glving income

tax
’ éxemptian.'

Shri Faul accepted unattested photocopies of tribal

Purported to have been issued by the Cnief

Judicial Hggistrate,‘Haflong, N.C. Hills, Assam.

3. As  responsible Govt. Officer, Shri Paul

should have

ensured that the certificates were authenticated.

4. Some

of the returns were not

accompanied by tribal

certificates. However, Shri D.J. Faul accepted the claims

of such assessees also.

The CO has submitted the following Rlea:~

4
' Veriéication of caste certificate at the relevant point
. ;q”j -of time did not arise in the cases under dispute i.e. in
SRR '
.ﬁgﬂ sqnmary assessment cases, Only in his letter(confidential)
BRI FuNo.1/Misc/Con/CT/e-89 g, 3~1-90 (Ex.D-5), the
o
.‘:}"'-_ '
f“f Commiscsioner of Income Tax, north Castern Region, Shillong
. ‘)t .._."'(. .
4 25
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. | required that as part of verification of the genuineness of ; ﬁf
refuqd claims, the Income Tax Officer shoulq satiqu himself E;?
1 with proper evidences that the claimants are .actually | a
'H%ég{' memperé of such echeduled Lribes and that their claims are'.';
! , 33&%@1 actually.liable to ememgtion under the provision of Section f
§f, 10(26) of 1.7, Act,1961. !
Ve e ERNGE ' ' tw
) .?%gix : The CO has no further argument regarding this "
," géi%allegatxon. | !
%‘so Section 10(26) of the I.T. Act, 1961 provides that
' ~ﬁfik”

income which accrues or arises to a member vf a scheduled

.'."f' .~

»

"’:’c? & 1

\@ hube indicated in that paragraph shall not be included in total

)
1 83
ﬁ{incomp.

>

i-“t’
AIe Y418
T e

A copy of the letter dt., 20-12-90 from the Office

QR Qf the Dy. Commissioner, N.C. Hills, Haflong is at Ex.85-13.

The ' additional Dy. Commissioner has clarified to

v———

8P, CEl, Silchar that the certificates in dispute were not

by . his office: there was no such seal bearing the

deslgnatlon, “Chief, Judicial Nagistréte" in  that office; the |

SS format of tribal certificate issued was different from that of |

:ﬂfhe samples  shown and the signatures of officers and dealing
%{assistant appearing on the samples were not Lnown to that office. !
!

N Y] f

‘&Vlt is evident that the tribal certificates submitted alongwith;
PR '
{?the returns in° dispute were false. Shri Faul has also noti.
’;‘L.. [

é, Lsputed that the certificates were only photocopies and were not |

b " '

Uy

:z‘

)
\

ttested. His contention that he was not obliged to verify the
ertiflcate 1s part of his general argument that the Summary
»'ﬁssessment Scheme did not envisage such verification.

The alleged .lapse on the part of Shri Faul for

e
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“fv It - is not disputed that the names appearing in fhe
returns in dispute are those of the members of scheduled
tribe. . EBesides the alleged schéduled tribe certificates,
there are applications frpm the alleged assessees indicating
their tribe and requesting for refund.'

2 As in the case of the  TDS, timely instructions/
clarifications have not been issued for verification of
community certificates in refund cases. Thé letter dt. Jrd
Janu?vy".199QﬁEx.D—5) appears to be the first circular from

.the. Cbmmissioner of Income Tax, North Eastern Region,
requiring the.Assessing Officers to satisfy themselves with
prdpeh evid&hces for.clalm of income fax exemption/Zrefund on

¢

the basis of ;cheduled tribe certificates. This circular
aiso éppeérs to have been issued in the wake of the
frauduleﬁt claims-effbcteg thrqugh false certificateé;'

3. fhe proper course for the department'shbuld have been
to issue circular listing the co@petent offices/officars'for
'issuihg tribal/commnunity certificates,vthe format of "  the
certificate etc. In fact, though the  fqrmat of the
scheduled tribe certificate was cited as one. of the listed
decuments, the FO could not produce it and dropped it <rom
thé.list. The department haveAnot b}ought any other case as

evidence where similar situation was dealt with., This on!y

confinma  thar the castg in dispute (submission of Eribal

certi€icates) occured for the tiret time in that o€€ice.
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Erefurus The-alleaafion agadnst the Income Tax.Officer is  that
gpe issued the refund orders without verlfying'the genulnenebs of
igﬁm TLS Certlflcatns and Scheduled Trlbe Lert;flcates.

A o

g“ Tbe refund orders were is sued under oection 143(1) |
;FfI T. Act, 1961 dpplzcablp for Summary Ag ment Scheme. This
;was not dig puted by the department.

5%4. The thrust of various circulars/notices/

<

S

{fthe above mentioned

‘--5<. KES o
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clariflcatlons is

-

SATINC PG

2

Ress SRR

alleged elprit . at the Income Tay

v haccepted énd refunds
[ ]

£°

MOreover, the

person behind this fraud (shri
Kexsmng James) had' man

[ S -

aged to bring other tribal persons and  met

office, Ward, Silchar were
were sanctioﬁed on the basis of the TDS

and Scheduled Tribe Certificates eﬁélmrpd with the

[
[
!
«

b.Jg. Paul and the ACIT, (Shri Kaisang) at. the time of

: 'submitting the returns, The officers working 4in North Eastern
SR ﬁealon are so famili: with the local Scheduled Tribes that they .
"04\;4 .o

«E.L n ;denfify the specific tribe of a Scheduled Tribe person.
%?‘L appearancc.

‘;i- .l' ) ‘

%ﬁwﬁ; Thus, the CO was inclined to fccept the unattested ;
PRy :
y?‘ﬁtribal Certificates

;J{’f '
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%%;53. This case arose from a fraud for refund of alleged

bf ki - .

i . . ‘
g@mTax‘Deducted at Source(rDS), articulated by an pmployee of the

’}. ;'t':it vl

$ :State Govt. of Manipuw.‘ The Income Tax returns submitted by the
"?:,_‘?*

sued till then by the department with regard to

Section {or Summary Ass sment Scheme wasg

. ———————

speeUy disPUsal cf such cases The Assessing Officers were given ;
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arithmetical errors

‘% the imppession that enly were to be
‘\{‘recﬁxfied. No other check Was warranted. Even where apparent
losses to the Government were noticed: subsequent to assessnent,

'fno remedigl measures were required to be taken. In one instancae, i
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Officer is to be considered in this background,

‘There was no app

i T arent aberration in the TDS
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ATy

'ﬁhe Assessing Officer had doubt about the
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community of the
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person vho filed the returns
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and appeared personally before him. {
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Hence, he was inclined to
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accept the unattested copies of Tribal

Certxflcdtes. That the r "urns were for pure refund and that the

e
-‘-l~1
p

T e
LI

Y's'

& ‘return wérg filed for the flrst time wer
ol

T AR T e

f-

e the only factors which
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ines. A% 8 matter of atindgnds caution,

vdnquired gbout the contracted wovk.
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Shri Paul should have
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Payment of tgx at source and
the receiP€ of certifxcatp for’ tﬁﬁLsame.
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The ITO had this option
before hﬁm. He failed to @xercise thlS option,
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failure ctannot be to . said to be
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in contravention of any

ule/divect;on/ clarification in force at that time. The |}

uA551 fanf‘ Commissioner of Income Tay with whom the CO discussed

?dthe mytter had

also not suggested for further inquiryl
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ANNEXURE-A/5
To

The Commissioner, .
Income-tax, North Eastern Region,
Shillong-793 001.
Sir,
Sub: Inquiry Report on Departmental inquiry against
~ Shri D] Paul, ITO,Ward-2,Silchar.

Kindly refer to your Memorandum F.No. TDS/4/Vig/Con/CT/91/Pt.111/
DIP/ 1784 dated 16.12.96 on the above subject enclosing therewith a
copy of the inquiry report on departmental inquiry against me which was
received by me on 20.12.96 intimafing thereunder that it has been proposed
to impose minor penalty against me and asking me to show cause why a
minor penalty should not be imposed against me on the basis of the inquiry

officer’s report. In due compliance with your above memorandum 1 have

the honour to submit my reply as under:

2. That sir, I have carefully gone through the inquiry report referred
to above but though I have been asked to show cause why a minor penalty
should not be imposed on me on the basis of the inquiry officer's report. I
do not find anything therein to warrant imposition of any penalty on me.
In this connection, 1 beg to state that the Inquiry Officer after considering all
the relévant facts and evidences and after hearing the charged officer had
found as a matter of vfact ‘that the thrust of various
circulars/notices/clarifications issued till then by the department with regard
to the above mentioned section for Summary Assessment Scheme was
speedy disposal of such cases. The Assessing Officers were given the
impression that only arithmetical errors were to be rectified. No other
check was warranted. Even where apparent losses to the Gove'rnment were
noticed subsequent to assessment, no remedial measures were required to

—

13/ g0
Adp-veal".

L ma et deaay
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be taken. In one instance, Rs.2,34 lacs was condoned by the Department
and this was cited as clarification/guidance. The alleged irregularity on the
part of the Income Tax Officer is to be considered in this back ground. There
was no apparent aberration. In the TDS Certificates. Nor  the assessing
officer had doubt about the community of the persons who filed the
returns and appeared personally before him. Hence he was inclined to
accept the unattested copies of Tribal Certificates(Vide para 54 of the I0’s
report). “On the basis of these findings the Inquiry Officer had come to the
firm conclusion in this case holding that ™ the charge that Sri Paul
committed gross irregularity and negligence in the discharge of his official
duties has not been substantiated” (Vide sub para ‘Conclusion’ under para
54 of the IO's report). From these findings and decisions of the Inquiry
Officer it is clear that the charges on the basis of which the Departmental
-proceédings was initiated and inquiry was instituted have failed and are of
no avail. Accordingly I submit that the question of imposition of any penalty

does not arise.

3. That Sir, I submit that it is unfortunate that after having found and
held as mentioned and quoted in palza 2 hereinabove, the Inquiry officer in
the next breath proceeded to observe that * the returns were for pure
refund and that the returns were filed for the first time were the only factors
which should have promoted the Income tax officer to read between the
lines. As @ matter of abundant caution, Sri Paul should have inquired about
the contracted work, payment of tax at source and the receipt of certificate
for the same. The ITO had this option before him. He failed to exercise this
option” Seen thereafter perhaps realising that this observation ran contrary
to the spirit of the Summary Assessment Scheme and the instructions of

the Board on this subject, the Inquiry Officer proceeded to add “But such

a_ failure cannot be said to be in__ contravention of anv

rule/direction/clarification of any rule/direction/clarification in force at that
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time. The Assistant Commissioner of Income tax with whom the CO

discussed the matter had also not suggested for further inquiry.”(Vide

para 54 of the IO’ report underlining mine). It is still more unfortunate
that after having found and held as mentioned and quoted by me in para
2 hereinabove and after having observed as underlined by me in this para,
the inquiring officer had made the observation. “The evidence made available
shows that Sir DJ Paul could have inquired about the details of work
contracted, deduction of tax at source etc. especially when the persons
were present before him (vide last sentence of para 54 of the inquiry
report). I submit that this observation of the inquiry officer was wholly
uncalled for and was contrary to his own findings and decisions mentioned
and quoted by me in para 2 hereinabove. Moreover, any such failure as
observed by him in the concluding sub para mentioned by me just
hereinabove in this para does not bring out any default or contravention or
guilt etc. on my part. The fact that the returns  were for pure Refund or
that these were filed for the first item does not take these cases out of the
summary assessment Scheme and as these were all covered by summary
assessment, scheme, no inquiry could be made in view of the instructions on
the subject. If any different treatments were to be given or in other words,
if any inquiry was conducted as observed by the Inquiry officer, this would

tantamount to acting in disregard to or in contravention of the instructions

- of the Central Board of Direct Taxes regarding summary assessment

scheme and would mean misuse of power and would be subversive of good
conduct. Hence no fault can be attributed to me for not having made the
inquiries  as hinted to by the Inquiry Officer. Thereafter, I submit that the
observation contained in the last sentence of sub para "Conclusion” under

para 54 of the inquiry report as quoted and under lined by me

hereinabove in this para.
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4, That sir, in view of the facts and circumstances mentioned
hereinabove, it would appear that the charges on the basis of which the
Departmental proceeding was initiated and inquiry was instituted have failed
it toto and are of no avail and accordingly the question of imposition of
minor penalty on me does not arise. I therefore, request that the
proceedings initiated against me may kindly be dropped.
Yours faithfully,
Sd/- DJ Paul
Income Tax Officer,

Ward-2, Silchar.
02.01.97
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Sy No,TLS/4/Vig/Con/CT/90-91/Pte I1I/WBL = Lo )fdfb

o OFFICE OF THE COISSIONER OF INCOMB LAX

NORTH. EASTERN REGION $:3 FOST BOX NO. 20.
. SHILLONG = 793 001 (MLGHALAYA) ¢

2 i Dated i 723019970
ORUER under Rule 15 of CCS(CCA) Rules, 1965, ‘

C
- Disciplinary proceeding'was initiatéd'agAInét,.'
Shri Diﬁa dyoti Paul, Income-tax officer (Grodp :B), hereinafter
referred to as thé CO{(Charged Officersvin the 1ncome-tax
Department,: Nbrtb Bastiern Region, under Rule 14 of the Central
Civil Service (elassirication, Control and Appeal) Rules,1965
and the articles of charge framed°ag§ins§ the CO in'respect .

of which inquiries were held are us follows 3=

20 ARTICLES OF CHARGE
- ARTECLE -I | ; ‘ o

That the said -Shri Dipa Jyoti Paul wﬁile'fupc+jon;
ing as an Income—tax Officer, . Ward, Silchar—under the charge
of the Commigsioner of In"ome-tax, North bastern Region Skrillong
during the year 1989 entertained returns of income alongwith
statements of accounts and florged and fake Tax Deduc»mon at

Source (TDS) Certificates submitted in the names of non-existent

- and fictitious persons processed the said ‘returns ‘and issued

refunds to the tune of R.6,25,271/~ without verifying the
genuineness of the TDS Certificates causiﬁg wronéful logs to’
the Covernment and has, therefore, committed groos irregularity
and negligence in tne discharge of his official duties.
violating the proyision of Rules 3(1)(1) and 3(1)(11) of the;

ccs(Conduct) Rules, 1964,

-

//
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 ARTICLE =TIV

ARTICLE - II ¥
That di. irj the aforesaid period gnd while

functioning in the aforesald off.ce, thé said Shri D.J. Paul
has accepted unattested photo coples of the Tribal Certificates

gprported to have been iqsued by the Chief Judicial Magibtrate?
Haflong, N Ce Hllls,Assam whereas the Chier Judicial Magistrate
1s not the competent authority for issuily such'Tribal Certi-
: ficates.\Shri D.J. PauL,wés, therefofe, cdpeless in the discha-

rge of his officiel duties ang has violated the provision of’
Rules 3(1)(1) and 3(1)(41) of the CCS(Conduct) Rules,1964,

S o

'That during the aforesaid period and while

. < _‘ o
functioning inlfhe aforesaid office, the sald Shri D.J, Paul
has 1ssued refund orders without verifying the: fact of credit
of the 2% tax deducted at source to the uovt° accounts end has,
'therefore, committed gross irreguldrity and negligence in the -

| -discharge of his official duties contravening{tpe_prov}sions
" of Rules 3(1)(1) and 3(1)(11) of the CCS(Conduct) Rules;1964s.

-

That du ring the aroresaid period anqdhile
trunctioning in the aforesafd office, the said Shri Dipa Jyoti‘
Paul shas pas ed refund orders in undue haste with obvious
motive to favour the assessees concerned and has, therefor%
not maintained absolute integrity and 1mpaxfiality ‘as 1a1d -

AT
‘down in Rules 3(1)(1) of the CCS(Conduct) Rules, 1964,

Cont_dc es 00 03/""
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‘139 The CO was informed of the charge. rramed agalnst
‘him vide this orxice Memorandum No TUS/Q/Vig/Con/CT/90~91/

Pt III/UJP/§57 dt.22, 7093 which was served on him on 10, 8 93,

He was given an Opportunity to submit a written statement of
his defence ~and also to state whether he desired to be heard
in person. He was also informed that an inquiry will be held
A J

only in respect of those artiles of charge as zve not

admittedg

b4 i‘ The CO has submitted a written statement of his

defence wherein he has Categorically denied the ‘charges,

{ramed againut him°

. : "y
56 Considering the replies given by the CO it was
felf necessary to hold a regular inquiry for which Shri P.M,
Rangasami, Commissioner ior Departmental,Inquirte§,CVC, New
Delhi was appointed as Inquirv Authority heredndfter reférred
to as IO vide this ‘office No. TDS/&/Via/Con/CT/90~91/Pt.tII/
DJP/B76-979 dto Septembtr 7/19, 1954, ' '

6. 'The'IO conducted the inquiry and his’ Tinding
was that "the charge that Shri paul committed grogs

' t,

1rregulariﬂy and negligence in the dlscharse of his officiaf

dutidés has not ‘been substantiated.,, The evidexce made'
available ;hpws that Shri D,J. Paul. could nnve 1nquiréd about

the details ot/zg;b/énntracted, deduction of tax at souvce
«he persons were present before him",

etc, espiiiél&y when

-

Contd,, o. .o o‘a/‘:
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T _ S:”Thé Board carefully considered the Lnquiry report | .

and opserved thathsince the refunds were claimed;under'section'
10(26) of the Income-tax Act, 1961, the Income-tax Officer
could have been more careful in checking the accuracy of
'Tribe Certificate fssued by the Magistrate, or possibly,
authentioat@d copy .of the certificate could have been inointEG
upon. lo that extent the CO is not ‘frée from blemishes.

Taking into account the totality of facts oo the part of the

CO on the basis of the IO's report the BOdrd proposed to
-impose a minor penalty on the COU unuer fule 11 of the CCS(CLA)

Rules, 1965, 3

8, . A oopy of the inquiry report was éiven to the
CO and through;; Memorandum served on him he wasigiven‘éh
opportunity to show cause why a minor penalty sbould not be
imposed against him on the basis of the 10's report. ‘

9 ) The CO has subm*tted a note of compléance in
whioh he has not accepted the proposed imposition of a ..

"
; inor penalty.

) 10, Zj The Board after oonsidering the submissions of
the CO, has decided that a penulty oi“'Ceqsoré"may be
ingediately levied on Shri D.J. Paul, the co.

11 _The ur’=rsigned, accordingly unuur'RoJe iﬁlof'g
the Central Civil Servioes(Classirication, oontrol and Appeal) .

Rules, 1965 hereby laposes on the said Shri DI'é/Jyoti Paul,

the CO the minor penalty of 'Censure' as e oiated ir ¢lause

(1) of Rule 11 of the sald Rules. A recofd of this penalty be’

Con_td. ©0009 05/"' ’
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‘;ept in the confidential roll of the Shri Dipsa Jyoti‘Paul,

the:CO; e : | p

N \

e . . ( V. Tochhawng )

| | -+ ° Commissioner of Income-taX,
' | ' ' North Eastern Reglon,
. | | ~ . .Shillonge.

. -

("Diséipliﬁary Authority ) !
/hri Dipa Jyoti Paul, o _
\V gncome—%ax Oificer,Ward-a, ,
Silchare ' :
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j
Memo No,TDS/4/Vig/Con/:""/S0-91/Pt,111/INP/ dte7630970

Copy to s~

1o

‘2,

3

bo

D

6o

7o

Shri Sunil Gupta, Under Secretary to the Govt, of India,

- —— _—-——._—-'—-—\:q-—!-»,‘

Central Board of Direct Taxes, New Delhi for kind information,

Ms. No Mansukhani, Addl, Director of Income-tax(Vig.),

Directoate of Income~tax{Vigilance), Central Board of Lirect

laxes, First Floor, Dyal Singh Public Library Bullding,
1, Deen Dayal Ufadnyay Marg, New Delhi ~ 110 002 for kind
intBrmgtion with reference o DIP(Vige)'s 1oNo LR/G/T94/
Vig-VI 93 da‘tegi 6030970 .o . ‘

The Chief Commissioner of Income-tax, Central Revenue
Building, Gardiner Road, Patna - 800 001 (Attention 3
Shri Arvind Kumar,ACIT(Vig.) for kind information' with
reference to his letter FoNo,CC/Vig/VIII~27/93~94/675

At 6630970 . . .

The Deputy Inspector General of Police, pBI/NE Region, -
Chenikuthi Hill Side, Guwahati - 781 003 for information
with reference to his letter No0,2280/3/8(A)/90-5LC
dt0307e960 A copy of the Inquiry Regort and a copy of the
Board's advice under F.No.DP/C/794/Vig-VI/93 dt°§°3°97
are enclosed, . _

‘The Superintendent of Police, CBI/SPE, Panchayat Road,

Near G.C, College, Silchar - 788 004, Cachar, Assam for -

. information and necessary action, A copy of the Inquiry °

Report and a copy of the Board's advice unaer ".No.DP/G/
792/V1g-VI/93/ dto603.97 are enclosed, :

The Deputy Commissioner of Income-tax, Silchar Range, -
C.Ro Building, Circuit House Roady Silchar -~ 788 001
(By Name) for information and necessary action, He is
requested” to get the enclosed order served on the Shri
D.J. Paul, IT0, Ward-2, S'lchar at onee and to Treturn
the acknowledgement urgently. .

The Presenting Officer.

e
g » Kharpor )
Asstt, Commissioner
of Income-tax{Vigo), -
for Commissioner of Income-tax; .
Nortih Eastern Regdion, ..
Shillong, -

]
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BEFORE THE HON'BLE PRESIDENT OF INDIA
- RASRRAPATI BHAWAN 3 NEW DELHT

IN THE MATTER OF -

An order under Rule 15

of the C.C.8.(C, Ce A) Rules

1965 Qated the 7th.iarch/97
basses by the Commissioner

0f Income-tax, North Eastem
Region, Shillong (Disclplinary
Authority ) '

AND

IN THE MATTER OF: -

. " F1l¥ing an gppeal uader
Rule 23 of the c.C.S (CeCe d)
Rulesg, 1965 agadnst the above
sald order dated the 71:h.
March, 1997 of the Disciplinary
Authority. o '

AND

IN THE MATTER OF ~

Sri Dipa Jyoti Paul,

Income~t ax Officer,

Ward-11, Silchar,

P.0, Silchar -788004

IMst- Cachar, Statc- M3sam
*esee.. APPEILANT

The gppellant abovenaned
MOST RESPECTFULLY SURMITS ;-
1. That Sir, the appellant is Serving the Govt,, of
India in his capacity as Income-tax Officer, Group 'B!

contd Ooocp/z

ot d A b bile ¢ o
M%ﬁfﬁfa»



in the Income-tax Departinent under the Ministyy
of Finance, Central Board of Direct Taxes and is
posted at Ward-2, Silchar in the Charge of
Commissioner of Income-tax, North Eastern Reyion,
Shillong. The aspprllant has all along been dis-
charging his duties and functions to . the best of
his abilities and strictly complying with the
terms of the relevant statute (Income=-tax Act .
and Rules) and with the various circulars, Ins- AN
tructions and directions issued from time to time
by the hijher authorities ani the apﬁellant has
ali along been under the belief and impression
that the higher authorities are fully satisfiad
with his performances'and,conduct..Accord}ngly,
the appellant was expecting his promotion to the

.next higher grade in_usual turn and thouah he has

reached the age of superannuation a2nd is now on

the verge of retirement, he has been denied p:romoe

tion despite the fact that manv of his juniore
have already got their promotion since about 4 (four)
years past superseding him,

2. That Sir, the apgellant much to his surprise
rec eived on 10.,08,1993 vide F.No, TDSA%/\igﬁnom/CT/
90-91/Pt=III/DJIP/557 dated 22,07.93 from the:
Commissioner of Income-tax, North Eastern Region,
Shilleng (Disciplinary Authority) communicating
that the disciplinary proceeding was 1n1tiated
against the sppellant on the charges as mentioned
therein (copy enclosed as Annexure'l’'), The appe=
llant presumes tnhat it was because of the divci-
plinary proceedings contemplaced and subsequcntly
initiated agdainst him that promotion waa'dexicd Lo .
the appellant though his juniors were promoted to
the next higher grade supersediny him,

3, That Sir, the appellant submitted his written
replies on the various charges levelled against . him
before the Commissioner of Income~tax, North Eastern
Region, Shillong( Disciplinary Authotify) denying

' coe3/=~
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all the charges and mentioning the basis and evi-
dences 1in Support of the replies made. A copy of

the replies suhmitted before the Commissioner of
income-tax, North Eastern Region, §h1110ng(Digni-

. ]
plinary Authority ) is enclosed hereto as Annexure']),

Subsequently the case was taken up by the Inquiry
Officer and the appellant also appeared for hearing
before the learned Inquiry Officer and explained |
his case thoroughly, '

4. That Sir, the learned Inquiry Officer druw
up his 1nqdiry report on 30.10,95, a eopy of
which wae'réce%ved by the appellant on 26,12,.96
under ¥.No. ros)c/vxg/bon/cr/9o-91/bt-xu/o.m/17ec
dated 16th Dacember, 1996 of the Commissioner of
Income-tax, North Eastern Region, Shilleng (Disci-
plinary Authority), By this Memorandum the learned
Commissione; of Income~tax, N.E. Region,Shlllong
(Disciplinary Authority) intimated that “ on the
advice of-t%e CVC it is proposed to impose minor
penalty agaidat'him " and thereafter the abpellant
was asked to show Cause why a minor penalty should
not be imposed againast him on the basis of the
Inquiry Officer's report. A copy of thgﬁaa;d:memo-
randum together with the copy of the. Inquiry
Officer's report is furnished herewith as Annexure-IIX,

Se That Sir, the 8ppellant furnished his written
reply to tpe'léarned Commissioner of Income-tax, N.E.
Regicn, Shillong(on 02.01.1997, A copy of ‘which is
enclosed %Fﬂgfpgxure'IIZ'. In this reply? the uppe=-
llant after quoting the findings of the learnea
Inquiry Offic;r clearly showed that there wac nothing
in the findings of the learned Inquiry Officer to
warrant imgdait;on of .any penalty on the appellant
and the apbéllant accordingly requested the learnead
Commisaionef"of Income~tax, N.l.chion.Shiilong
(Disciplinary Authority) to drop the proceedings

initiated against him,

.'00.‘/-



6. That Sir, the appellant much to his surprise
rec:.ived the order passed under Rule 15 of the C.C.S
(C.Cehs) Rules, 1965 dated 07,03,1997 on 13,03,97
undcr F. No. TDS/d/Vig/COn/CT/90-9I/Pt.III/DJP/2231
dated 07,03.1997 of the Commissione® of Income=tanw,
N.Leile, Shillong (Disciplinary Authority) imposing
the minor penalty of ‘Censure' as enunciated in
Clause (1) of Rule 11 of the said Rules and dirvce
ting that a record of this penalty should be kept \\\
in the confidential rell of the appellant {(copy ofF

this order is enclosed as Anncxure 'V* !+ The

appellant being highly aggreived by this order of . .

Learned Conmmissioner of Income~tax, N.E,Region,

Shillong ( Disciplinary Authority ) files this

appeal on the § following grounds 3

l‘

GROUIDS OF APPLAL

l« For that the Learned Commissioner of Incomo=
tax, N.E.Regioﬂ, Shillong (Disciplinary Authoriiy)
is not justified in imposing the minor penalty of
"Censufe' to the appeélant ;

II. For that chejlearned Commissioner of Incoma-tax,
N.E.R., Shillbng (Disciplinary AutBority) is not
Justified in not giving promotion tec the next higher
grade to the appellant -but in granting promotion te
his juniors in Supersession of the appellant,

7 That 84ir, the order under section 15 of tho
C.C.5.(C.C.A) Rules, 1965 dated 7.3.1997 having
beenvreceived by the appellant o2 13,03,1997, this
appeal 1s within time as per Rule 25 of the C.C.4
(C.C.A) Rules, 1965, .

".0!‘/-
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8.. That Sir, the'appellant makes the following
submissions in regard to the grounds of appeal

1)

b
Regarding Ground No., I

i) . The learned Commissioner of income~tax, N.E.
Reyion, Ehillong (Lisciplinary Authority) ip para 6
of his order.dated 7.36§7 has referred to the fine
dings of the learned Inquiry‘Officcr. In these N
findings quoted in the order ot the Commissionnr

ol Income-tax, N.E. Raglon, Shillohg. ths'Inquiry
“fficer clearly mantioned in the first place that

" the charge that Sri Paul committud gross {r-regue
larity and negligeance in the diaCnarge cf his
offlclal duties has not beon substantiated '. This
is the muin and oubstantial findings and conCIUolon
of the learnzd Inquiry Cfficer, However, in the
next pAlaca, the learned Inquiry Officer menticned
that * the evidence made available 'shows that Sri
D.J.Paul could have inquired about the details of
work contracted. dedUCtion of tax at source etc..

'N

especially when the persons were present before
him *, .

This very last sentence of the léarned
Inquiry Cfficer's report is only an observation
which was of the nature of a passing remark and
which w&s unwarrented in the circumstances ofe
the case, This observation ran contrary to the-
letter and spirit.of ‘the Summary Assessment Scheme
and the instructions“of the Board on this Subjecn. l
The Learned Inquiry Officer himself earlier in the
Seme para i.e., Para 54 of his report had.come to
the fin:dings that % . The thrust of various circulars/
notices/blarifications issued til) then by the
Department with; :egard to the above mentioned sectien
for summar, assessment scheme was speedy disposal

000‘006/“
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of such cases, The ' :sessing Officers were giveﬁ
the impression that only arithmetical errors vere
to be rectified, No other check was warranted,

Even where apparent losses to the Government were
noticed aubaequent to assessment, no remedial
measures were required to be taken. In one instance,
PBe2.34 lacs was condoned by the department and this
was cited as clarification/buidance. The slleged &
irregularity on the part of the Income~t.ax officer

" is to be considered in this backgtound. Thera wai

no apparent sberration in the TDS cortificateu.ﬂor
the Assessing Officer had doubt about the Community
"of the persons who filed the returns and appeared
personally hefore him, Hence, he was inclined ta
accept the ‘unattested copies of Tribwaal certifi-
cates. That the returns were for pure refund and
that the returns were filed for the first time
were the only factcrs which should have promptcﬁ
the Income-tax Of “icer to read between the. lines.
As a matter of abundant caution, Shri Paul shou;d
have ingquired about the contracted work, payment
of tax at source and the recalipt ‘of certificate
for the same. The ITO had this .option before him.
., He failed to exercise this option, But, such a
Taliure can not be to sald to be in Contravens
tion of any rule/airection/blarificat1on in_force

at that time, The Assistant Commissioner of Income-
Tax with whom the CO ‘discussed the ‘matter had sls0

ndk suqgqested for fusure further inquiry '.}(Ungt:-

lining by the Appellant )

i11) In para 7 of the order under Rule 15 of the
C.C.5.( C.C.A) Rules, 1965 dated 7.3, 1997, it as
observed that " Since the refunds were claimed
under section 10(26) of the Income-tax Act, 1961,
the Income-tax Officer could have been mora c&meful
in checking the sccuracy of Tribe Certificste Lssued

'

f& 1.h; RO 72
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by the Magistrate, 6t,possibly, authenticated copy

of the certificatg could have been insisted upon._ ‘e -
that extent the CO is pot free from blemishea.TakLng'
"into account the:tdtality of facts on the part of the
CO on the basis orithe 10's report, the Board proposed
to impose a minbx'benalty on the CO under Rule 11 pf
the C.C.S (CCA) Rules, 1965%, This observation is
similar to the Obascrvatica wantioned in the report of
the Inquiry Officer and -efereed to in subepara ii) of
pard 8 here~in-apbove. Since such observation run cone .
trary to the letter and spirit cf the Summary Asse:se ‘
ment Scleme and the instructions of the Boerd on the
Gubjuct, the learned inquiry Uf:icar himself had not
Count'ed the same as having any advarse affact vide his
findings, * But_such.a failure can not be said to he
in contravention of ‘any ru;g/airection/élarificatggg
in forco at :thas time. The Assistant Commissioner of
Income-tax with whom the C.0 discussed the matter hed
3180 not suggested for furthér'inquiry “(vide-pQrﬁuﬁg_
of the I10's report inderlining mire), The appallant '
Jubnmits that thé:faét that the refunds were éx&i@éd s
under section 10(26) of the I.T.act, 1961 could not

in  any way change the poslition that the caseélwcrol
covered by Summary Assessment Schaeme under whicﬁ'thgrp
wis no Scope on the part of the Income~tax Office}ﬂté
Maxe any enguiry in .regard to thae accuracy‘df the
Yrdtal Certificate and there was, also no sc0pé for
the incoue~tax Cfficer to insist upon 4uthenticated
copges fF thne Tribal cortificates, Since ths cases
were covered by Summary Assessment Scheme, no such
enquiry could be mads %n view of the instructions of
the Hoard on this’ subject (vide couies enclosed as
Annexure ‘via, VIB, VIC & vID). 1 any different
treatients were to bé'given or in other words lf any
tmaurst inquiry was conducted as indicated in para 7 |
of the ordar passad by the Cohmiasioner of Incého-;ax,
N.Z.R., Shillong'YDisciplinary Authority ) undgf Ruly

y
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15 of the CCS (CCA) Rules, 1965 dated 7.3,1997, this
would tentamount to acting in disregard to or in con-
travention of the instructions of the Board regiirding
Summary Assessment Scheme and would mean misuse of
povwer which would be subversive of good conduct.
Therefore, no fault can be attributed to the a po-
llant for not having made any such enquiry as hinted
to by the Learned Inquiry Officer in the last sen-
tence of para S4 of hia‘report or in para 7 of the
order under Rule 15 of the CC8 (CCA) Rules, 1965,

1

REGXRCING GROUND NO.IIX

This ground is corolary to ground NO. I mentioned
jherein dbove in view of the fact thot the appellant
not having done aavthing wrong and not having been
given expecteq promotion to the next higher grade
though his juniors were given promotion auperseding
him, The appellant presumes that this has‘Ao happened
8imply because of the Departmental proceedinga con-
templated and initiated aguinst him.

The appellant also presumes that the imposition
of the above minor penalty which is unwarranted in
view of the facts and circumatancee mentioned and
explained herein above has Operated against the pro=
motion oi the appellant.

9. That Sir, in the above premises, the appoliant
most respectfully claims the following relief in
the appeal 3

i) That the minor penalty of ‘Censure’ imposed by
the learned Commissioner of Income-tax, No:.th
Eastern Region, Shillong (Disciplinary Autho-
rity) on the appellant may kindly be quayshed
or canceclled, .

covead/m
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i11) Thet Sir," ‘necessary diroctiona may kinaly )
+ ». be issued for qivinq promotian £0.'tha appe-
' llant with retrospective effect conferring

upon him all the Elnancial benefito nrlainq
out of such promotion. SRR i

SRR
VERIFICATION

I, Shri Dipajyotl Paul do hereby firmly
arfirm‘éhat facts stated here in above are ru.
to thue best of my knowledge and b-lief and the
submissions have been made in goed faith.

. Youra£aithEurly,

’j.‘\ Céo\?&r\/&/&}\ Zc (‘;.:{;'/l-,f)oq7

(Dipajyoti Paul)
Dated Silcharx, the §g”qw.7 Appellant ‘(////"
F1a Mot 1997 ¢ . -
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ANNEXURE-A/8

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI

ORDER SHEET

APPLICATION No. 169 of 1998
Shri Dipa Jyoti Paul
..vs_
Respondent : Union of India & Ors

Applicant :

Advocate for the applicant :  Mr JL Sarma,
Mr M Chanda,

Mrs S Deka.

Advocate for the Respondents Mr AK Choudhury,
Add|.CGSC

26.8.98

'This application has been filed by the applicant challenging the
penalty imposed on the applicant. The facts are -

“The applicant was an Income tax Officer. At the relevant time he was
posted as Incqme tax Officer, Ward, Silchar, under the Commissioner of
Income tax, Shilong. A disciplinary proceeding was initiated against the
applicant on 27.7.93. On completion of the proceedings the applicant was
not found guilfy. According to the Enquiry Officer the charge could not be

substantiated. In spite of that disciplinary authority imposed penalty of

“Censure”

Being aggrieved the applicant preferred an appeal dated 3123.97. |

Till now the said appeal has not been disposed of. Hence the applicant

approached this Tribunal.

We have heard Mr JL Sarkar, learned counsel appearing on behalf of

the applicant and Mr AK Choudhury, learned Addl. CGSC. On the date of

é 3 /2///9;99,_

Advoents
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Admission we requested to Mr AK Choudhury to receive instruction. But

today he submits that he has not received any instruction.

Mr Sarkar submits that it was un-reasonable on the part of the
disciplinary authority to impose the penalty when the enquiry officer found
him not gui_lty. We have also heard Mr AK Chou&hury. On hearing counsel for
the parties we feel it expedient that a statutory appeal already filed should
be disposed of. Accordingly, we dispose of the present application with a
direction to the respondents to dispose of the appeal. It . shall beA done as
early as possible at any rate within a periqd of two month's from the receipt

of this order. Application is disposed of. No order as to costs.

 Sd/- VICE CHAIRMAN
Sd/- MEMBER (ADMN)
Memo No.2932 dated 9.10.98
Copy for information and necessary action to -

1. Shri Dipajyoti Paul, Retired Income tax Officer, Ward 11, Silcchar, PO
Silchar-4, Dist Cachar, Assam.

2. The Secrete;ry to the Govt of India, Ministry of Finance, New Delhi.

3. The Commissioner of Income Tax, North Eastern Region, Shillong

- 793 001.
4. Central Board of Direct Taxes, Government of India, Ministry of Finance,

New Delhi.

Sd/- SECTION OFFICER(J)
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ANNEXURE-A/9

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
‘GUWAHATI BENCH, GUWAHATI

ORDER SHEET

APPLICATION No. 168 of 1998

Applicant : Shri Dipa Jyoti Paul
-vs..
Respondent : Union of India & Ors
PRESENT - '
THE HON'BLE JUSTICE SHRI DN BARUAH, VICE CHAIRMAN
THE HON'BLE SHRI GL SANGLYINE, MEMBER(A)
Advocate for the applicant : Mr JL Sarma,
Mr M Chanda,
Mrs S Deka.

Advocate for the Respondents Mr AK Choudhury,
Addl.CGSC

26.8.98

This applicant has filed another application for quashing the penalty
after departmental proceeding, against which the applicant has submitted
an appeal which is pending for more than 1(one) year. The OA No.169/98
has been disposed of with a direction to the respondents to dispose of the
statutory appeal. In view of that we are not inclined to pass any ordeli.
Accordingly, this application is disposed of without any order.

However, liberty is given to the applicant to approach this Tribunal, if

he is still aggrieved after the disposal of the appeal.

Sd/- VICE CHAIRMAN

Sd/- MEMBER(ADMN)

e 6 1241/ 01—

Adepeats
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Before the Hon'ble Mr. Justice D. N. Choudhury, Vice-Chairman and

the Hob’le Mr. K. K. Sharma, Administrative Member in the Central
Administrative Tribunal, Guwahati Bench, Guwahati. 7

. In the matter of Sri Dipajyoti Paul, Income-Tax officer (Retd.) Sunil Sarkar
Lane, Silchar — 788004 (Applicant). S

Vs
" The Union of India & othiers {Respondents)
Through

i | o
(1) The Chairman, Central Board of Direct Taxes, North Block, New
Delhiand : ’ :

(2) The Directof of Incomé-Tax (vigilance) Central Board of Direct
+ Taxes, New Delhi.

‘And

In the matter of O. A. NOS. 168/98, 169/98 and Review Application No. 5

of 2001 in O. A. No. 168/98.

Most respectfully, the Applicant subnits :-

That Sir, the a_bplicant submitted application and moved the Tribunal
(CAT) by two OAS & One Review application which were numbered ‘& registered
as O.A. No. 168/98, 169/98 & R.A. No. 5 of 2001 in O.A. No. 168/98.

' That Sir, The Tribunal directed the Respondents to dispose of the appeal

| preferred by the Applicant departmentally within specific time limit and disposed

~ of the O.A. Nos. & R.A. No. mentioned above without any order accordingly.

That Sir, the Responder! is lingering the matter without any valid reason

 till date and natural justice is being denied to the Applicant.

That Sir, the Applicant feels that the Departmental appeal is not a bar for -

disposal ofithe O.AS. refetred to the above since all the.Departmental remedies
for relief were exhausted before submission of application Under Section 19 of
the Administrative Tribunal Act, 1985 and {he Applications in O.A. No. 168/98 &

'169/98 we’re submitted on time as per provisions contained in Section 21 of the .

Administra%ive Tribunal Act, 1985. . ‘

. That Sir, the proceeding initiated against the applicant on the same subject
matter & identical cause of action on which three other proceedings were initiated
against Sri{Sahadev Kumar Mazumder, ITO, Dibrugarh who moved the tribunal
in O.A. No. 1 of 2000, 2 of 2000 dt. 20.02.2001 and No. 187 of 1999 dt.
4.4.2001 and the Tribunal allowed full relief in tribunal’s drder mentioned here-
in-above without awaiting the fate of the Departmental appeal preferred by Sri
Sahadev Kumar Mazumder. : '

{
i
l
|

|
;
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the following relief :-

(1) The Applicanl's prayer may kindly be considered in view of O.A. No. 1
of 2000, 2 of 2000 dt. 20.2.2001 & 187 of 199 dt. 4.4.2001;

(2) The Applicant prays that the penalty of ‘censure’ imposed be set aside -

“ & quashed:; :

(3) The Applicant be promoted as Assistant Commissioner of Income-Tax
with retrospective effect with consequential financial benefits;

(4) The retirement benefits viz, Pension, death-cum-gratuity, Leave
encashment etc. be recalculated as a result of the promotion prayed
for; :

(5) Necessary orders may kindly be passed with costs.
Verification

I' Sri Dipajyoti Paul sor of Late Debendra Kumar Paul resident of Sunil
Sarkar Lane, Silchar ~ 788004 do hereby verify that the contents of the above
submissions are true to the my personal knowledge and believed to be true on
legal advice and that I do not suppress any material facts.

Dated, the
5% Nov. 2002

Signature of the Applicant

e That Sir, In the facts & circumstances of the case, the Applicant prays for
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\issuid on the respondents to dispose of the representation. From the
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ANNEXURE-A/ 1t
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI
ORDER SHEET
Review Application No.5 of 2001
In OA No0.168/98
Applicant : Shri Dipa Jyoti Paul(Retd)
- s-
Respondent : Union o}llndia & Ors
Advocate for the applicant : Applicant in person
te for the Respondents Mr AK Choudhury,
‘ AddIl.CGSC
11.10.01 ORDER

s is the third round of litigation. In OA 168/98 direction was
materials available it transpired tha%t a representation along with
enclosures dated 13.5.2000 received from the applicant by the Ministry of
Law, Justicé & Company Affairs was sent to the Chairman, CBDT,
Department of Revenue for appropriate neceséary action. It seems that
the applicant is yet to be made aware as to what order was passed on the
same representation. If any order was passed necessarily the same order
was required to be communicated to the applicant. Be that as it may,
instéad of lingering on the mater we direct the Chairman, Central Board of
Direct Taxes, Department of Revenue to dispose of the representation sent
by Shri Dipajyoti Paul, which was forwarded by the Section Officer, Ministry
of Law, Justice & Company Affairs vide F No.A-60011/212/99-Admn.I (LA)
dated 29.8.2000, if not already disposed of within three weeks from the

receipt of the order. If such representation is disposed of, the said

Lnd G be Ll
6 12701
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authority is ordered to communicate the result of the same to the
applicant in his address.
It will be open to the applicant to come before the Tribunal ,if he is

still aggrieved by the order passed by the CBDT.

The application thus stands dispose of. There shall, however, be no

order as to costs.

Sd/- VICE CHAIRMAN

Sd/- MEMBER (A)
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~,r42 \P.P. Saxena 06-08-49  MP Neither 21-09-82 G
.I ,M{. A, Phanlbhu@lana Rao 2 O7 43 AP . " 124-09-82 _ i
" ,414{4 BhOpul 'Singh 05-05-52 ) Kanpuxi': " s 04-10-82 5
, _1»4’5 N M Ujjainkoppa 08-07-42" Karnataka Neither _11-—1..0:*5’32" ﬂ
‘ ~14/6 K V Naraharlw T .*4,446-08-35 - Kernataka o ‘ :'11'4'10.ﬁgh5..'* i :
, ..M A. ershnan e ,:14-<O9-49 ~ Pune o 12-10-82
" 14s. Satya, Naraln Lal ,05-07-35 Lucknow " 15-10-87 a ;
AT Y .u.Kandalgaonkar 05 -07-44 . Bombay " 08-12-82 “ “Y
RERIEY S .S. Kini. 13\-()4-37  Zombay h 31--'11}'82 %t
151, 1.D. Verma 07-03-36 . MP  sC 18-11-82 b
RV AR Remadzh 16-04-38 Kernataks Neither 26-11-82 ‘gfg
CioavR.clomnagel 0 01-05-44  Gujerat om0 29-11-82 E%
:5:-'D.C. Gupta © <" 06-05-35  Rajasthan " 06-12-8% ?H
155.73.L. Dadole ' 28-07-42- MP - SC  14-12-8: b
.. Y56 MR, Subhedar . o 15-04-38  Pune Neither® 27-12-8! i
' %7 mikul Kumar Des 25-04-36  WB B 31-12-82 .
" 158.° Tek 3ahzdur Cantry,?l 68-35 W2 L 28--01-83
L59. Nepel gz;ggia t 09-12-36  WB . " . 31-12-82 »
- 160. Tarun Kenti Nejun- 18-01~47  WB Neither 31-12-82 o
4€TJ ‘Dilip Roy 13-08-48 WB IR 31-12-62 L
. 4'{2 ..A.D. Zurele . 05-05-48 "Pune | " - 10-01-83 i i
63, T.N. Tenweni'  15-09-38 - Rajasthen | .. .13201-Clunli. ||
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. €6..M.J. Doria " ... 13-03-45  Gujarat  sc 17-01-83 8
167. C.K. parmar 13-02-442  Gujarat sc 17-01-€3
- 168. £.D. Magia  06-09-40  Gujarat ST, -17-01-83
T .A”ﬂ@. Joginder Singh " 10.-03-47 Bo;nbay Néi‘ther 22;01--‘33
| WAT7 R.G. Kukreja 15-01-38  Bombay " 24-01-83
., ATl. G.R. Bhosals 24-06-44  Bombay v 1920183 .
972, ALM. Ali 25-11-37  Kerala i 20-01-85
~ M3. K. Govindan 27-11-38 TN sC 21-01e o £
) 174. G, Munivernkatappa 24--02-39  Karnataka sc 21-01-F3 ;
175.°D.J. Paul’ 01-044-39 NER Neither 24-01-13 . -
. )76.7 M.N. Das - T 22-04-42 MER . 80 -21-01-°7 , ; .
’ 177, B.R. Dayanand 17-12-39 AP e 24-01--03 | 'g
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ADMINISTRATIVE TRIBUNAL

I BENCH ::: GUWAHATIL

310>
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~

In the matter of -

>

0O.A.No. 396/2002

=
R

(3. C. Path K

Addl. Central Govi. S:ind'v2

Shri Dipa Jyoti Paul

-Vs- .

/J’>d’ ﬁ:ﬁ f gl/ Respondents.

M@‘F

'{ c % [ 019 A/ [ Written statements filed by theRespondents ]

- The written statements of the respondents are as follows :-

. N

01. That a copy of the OA No. 396/2002 (ref‘e‘rred to as the
“application”) has been served on the respondents. The respondents have
gone through the same and understood the contents thereof. The
respondents respectfully submut that the application 1s liable to be dismissed

for non-joinder UPSC as a necessary party.

02.  That the statements made in -the application, which are not

specifically adnﬁtted are hereby denied by the respondents.

03.  That with regard to the statements made in paras 1 & 2 of the
application, the respondents state that these are being matter of records

nothing 1s admutted beyond such records.

preferred by the . applicant could not be dispose of due to certain

deficiencies pointed out by the UPSC, which could not be reflected in time.

PaBe | of 5
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The authenticated copies of the documents have just been received and the
statutory  advice of the UPSC is also being obtained. As the process to
comply with the Hon’ble Tribunal’s order s in progress, there 1s no causes
of action for filing this separate application. Meanwhile, the applicant has
retired on superannuation and the benefits, if he gets as a result of the

appeal or this application, will be with retrospective effect..

05. That with regard to the statements made in paras 4.1 and 4.2,
the respondents state that these being matter of records, nothing is admatted
beyond such records. In this connection, it 1s submitted that every assessing
officer is supposed to monitor such cases whete suspicion arsen due to
heavy refunds irrespective of the fact that the processing under section

143(1) of the Income-tax Act does not require deep scrutiny.

06. That with regard to the statements made in paras 4.3, 4.4,
4.5, 4.6, 4.7, 4.8 and 4.9, the respondents state that these are all matter of
records, hence nothing is admitted beyond such records. The Inquiry

Officer, however, pointed out negligence on the part of the applicant.

s

07. That with regard to the statements made in paras 4.10, 4.11,
4.12 and 4.13, the respondents state that these being matter of records,
nothing is admitted which are not supported by such records. In this
connection, it is further submitted that in such cases, the UPSC is to be
consulted and accordingly, when the matter was taken up w“i?h"{he UPSC,
the UPSC demanded certain infofinatorrm detais as per proforma devised
by them. Since there were certain discrepancies, the UPSC retumed the
appeal files. These deficiencies have now been made up and UPSC’s advice

1s expected very soon.

08. That with regard to the statements made in paras 4.14 the
respondents state that the case of Shn D.]. Paul, ITO (since retired) was

also considered with other eligible officers (includin Shl:i M.N. Das,

immediate junior of Shri Paul) by the DPC held on 16", 17™. and 21°. june

1993 to /consider promoggggto“-the glade of ACIT for 'the year 1992- 93 |

pendmg against hm;. The officers recommended by the DPC in the panel

including Shri M.N Das were promoted to ACIT grade on 24/6/1993. Shn
Page 2 of 5
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Paul could not be promoted as a penalty of censure was imposed on him .
vied order dated 7/3/1997 and he retired from service on 1/4/1997 on

attaining the age of superannuation.
g ag P

09. That with regard to the statements made 1n para 4.15 being
matter of records, nothing is admitted which are not supported by such

records.

10. That with regard to the statements made in paras 4.16 and
4.17, the respondents state that Shr S. K. Mazumdar was given deemed
promotion w.e.f. 6/5/1998 on the basis of panel for the year 1997-98
recommended by DPC held in February, 1998, after the charge-sheet/order
of penalty ware quashed by the Hon’ble CAT/Gauhati High Court,
Guwahati.

Penalty of censure was imposed upon Shn K.N. Hazanka on
21/12/1998. Thereafter, when no proceeding was pending aganst him, he
was promoted to the grade of ACIT w.e.f. 12/1/2001 on the basis of panel
for the year 1998-99 recommended by the DPC held in December,
2000/]January, 2001.

1. That with regard to the statements made in paras 4.18 and
4.19, the respondents state that as stated hereinabove, the process for
disposal of appeal filed by the applicant is going on and final result s
expected very soon. Hence, the present application is prematured one and

liable to be dismissed.

12. That with regard to the statements made in paras 5.1 to 5.9,
the respondents state that in view of the fact and circumstances of the case,
the grounds shown by the applicant cannot sustain in law. Hence, the

application 1s liable to be dismissed with cost.

13. That the respondents have no comment to offer to the

statements made in paras 6 & 7 of the application,

Paze 3of5
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14. That with regard to the statements made in paras 8.1 to 8.5
the respondents state that under the facts and circumstances of the case in
the provisions of law, the present application is misconceived and filed while
the statutory appeal 1s being disposed of after fulfilling the procedure with
another statutory authority. Hence, the application being a prematured one,
1s hable to be dismissed with cost. In this connection the respondents once
again reassert that the applicant should have implicate the UPSC as a party
as the matter was lying with that authonty, but it has not been done by the
applicant. Under such circumstances, the applicant is not entitled to any
relief whatsoever as prayed for and the application is liable to be dismissed

with cost.

k]

In the premises aforesaid, it 1s thereféiore, prayed that
your Lordship would be pleased to hear the parties,
perused the records, and after heanng the parties and
perusing the records also be pleased to dismiss the

application - with cost.

Venfication......euu.n.

Page 4 of §

Sl S N



VERIFICATION

I, Kumud Ramjan Das, at present working as the Addl
Commissioner of Income-tax (Vigilance), Guwahati in the office of
the Chief Commissioner of Income-tax, Guwahati being competent
and duly authorised to sign this verification, do hereby solemnly
affirm and state that the .statemcnts made In

paras { te |4 are trye to my

knowledge and  belief, those made 1n  paras

being matter of records, are true to

my information derived therefrom and the rest are my humble

submissions before this Hon’ble Tribunal. I have not suppressed any

material fact.

1]

| Mot
And I sign this verification on this 11th day of February,

2003 at Guwahati.

DEPONENT
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