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A rejoinder has been filed by the
Apphconfs after serving a copy thereof on the
l?espondents side.

| i In the aforesaid premises, hearing of this

g¢ase (by the Full Bench), which was fixed to
$9.08.2008 and 01.09.2008; shall be/lxed on

18.09.2008.
}

I Call this matter on 18.09.2008 before the
F‘xml Bench, for hearing. In the meantime,
I\?Ar.G.Boishyo,_ learned $Sr. Standing counsel for
16e Union of India, should cbtain instruction on
tlﬁe rejoinder filed by the Applicants. N

Y
}

Send concerned
ancluding.', the Hon'ble Member (A} of CAT,..
C’uh‘ack Bench)abou’r the date of hearing of -

fhe matter before the Full Benchy.
Coll. on 18:04.200% .

jﬁhirom)
Member (A)

intimation "ro all

(M.R.MSEhdnty)
Vice-Chairman

Heard learned counsel appearing for the
: parties.
Judgment delivered in open court. The

! O.A. is disposed of in terms of the order.

?C.R. 5 (KhusFiram)  {M.R.Mohanty)
er(A) Member (A}  Vice-Chairman
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CENTRAL ADMINISTRATIVE TRIBUNAL
- ‘GUWAHATI BENCH |

0.A. No. 39 of 2002

E Sfi A-mitava-Chatterjee-& 3 others

....................................................................................... Apphcant/s
Ms. Papla Chakraborty | S
......................................................................... ...« Advocate for the
' Applicant/s,
- Versus - |
Union of India & Others- .
'"Respondent/s

Mr. Gautam Baishya, Sr.C.G.S.C.i e
nessss st ese s an ..;..,-.. testessessesnevreerecscessan ......’..Advocate for the
Respondents

CORAM

- THE HON’BLE MR. MANORANJAN MOHANTY, VICE CHAIRMAN

THE HON’BLE MR. KHUSHIRAM, ADMINISTRATIVE MEMBER | &

THE HON'BLE MR C.R MAHAPATRA, ADMINISTRATIVE MEMBER ]

1.. - Whether reporters of local newspapers may be allowed to Yes N
see the Judgment?

2. Whether to be referred to the Reporter or not? " Yes/X6~
3. Whether their Lordships wish to see the fair copy —
of the Judgment? | ' Yes/Mo~

DATE OF DECISION: 18.09.2008
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By Advocates: Ms. Papia Chakraborty & Mrs. M. Choudhury:

CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.39 of 2002
Date of Order: This the 18th Day of September, 2008

HON'BLE MR.MONORANJAN MOHANTY, VICE-CHAIRMAN
THE HON'BLE MR KHUSHIRAM, ADMINISTRATIVE MEMBER
THE HON'BLE MR C.R.M@HAPATRA, ADMINISTRATIVE MEMBER

Sri Amitava Chatterjee
Sri Kumar Paritosh Deb
Sri Dibakar Majumdar
Sri Sanjay Ranjan Dey

(All the Applicants are working as Senior Accountant in the
Office of the Accountant General (A&E), Assam, Beltola,
-Guwahati-29.)

'~ ..... Applicants.

-Versus-

Union of India,

Represented by the Secretary
Department of Finance

New Delhi. '

The Compirolier and Auditor General of India
10, Bahadur Shah Zafar Marg -
New Delhi-2.

The Assistant Comptroller and
Auditor General (N) of India
- 10, Bahadur Shah Zafar Marg

New Delhi-2.
o,



4. The Accountant General (A&E)
Assam, Maidamgaon, Beltola
Guwahati-781 029.

5. The Deputy Accountant General (A&E)
O/0 the Accountant General (A&E)
Assam, Maidamgaon, Beltola
Guwahati-781 029.

6. The Senior Accounts Officer (Admn.)
O/0 the Accountant General (A&E)
Assam, Beltola, Guwahati-29.
....... Respondents.

By Advocate: Mr. G. Baishyq, Sr. C.G.S.C.
ORDER (ORAL)
18.09.2008

- M.R.MOHANTY,V.C;

Facts leading to filing of the present case, as recorded in the

Order dated 04.06.2002 by the Division Bench reads as under:-

2. The applicants are presently working as Senior
Accountant in the office of the Accountant General
(A&E) Assam, Guwahati. The applicant No.1 joined as
Clerk-Cum-Typist in the office of the Accountant
General, Assam on 5.2.1986. He was promoted to the
post of Accountant on 30.11.1989. He was further
promoted to the post of Senior Accountant on 27.1.94.
The applicant No.2 was appointed as Clerk-Cum-Typist
on 1.10.86 in the same office and was promoted to the

post of Accountant on 11.4.90 and further promoted to
the post of Senior Accountant on 31.1.94. Similarly the
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applicant No.3 and 4 were promoted to the post of
Senior Accountant on 25.1.94 and 31.1.94. The
respondents issued circulars from fime to time for
conducting Incentive Examination for Senior Auditors
and Senior Accountants. As per the circular the
candidates securing 50% marks and above are entitled
for advance increment in the scale of Senior
Auditor/Senior Accountant with effect from 1st of the
month in which the examination is held. All the four
applicants passed the incentives examination during
1995 by securing the qualifying marks and thereby
became eligible for the advance increment with effect
from 1.4. $995. The pay of the applicants as on 31.3.1995
was Rs. 1440/- and thereafter from 1.4.95 to 31.12.95 they
were allowed to draw a salary of Rs. 1480/- towards
incentive benefits for passing the examination. It was
also stated that at the relevant time their junior
colleagues who have not passed the incentive
examination were drawing a salary of Rs. 1400/-,
whereas the applicants were drawing Rs. 1480/- from
1.4.1995. The pay structure was revised and the Central
Civil Service (Revised pay) Rules 1997 came in to force
from 1.1.96. The pay of the applicants was revised at
Rs.5150/-. The junior colleagues of the applicants were
also allowed to draw pay at the rate of Rs.5150/-. The
junior colleagues were passed the incentive
examination on April 1996 and their pay with incentive
benefit stood at Rs 5300/-, whereas the applicants being
senior and having passed the incentive examination
earlier were drawing a pay of Rs.5150/- as on 1.4.1996.

3. The applicant pleaded that the revision of pay
during 1996 gave rise to the disparity between the pay
structure of juniors and seniors in the same office and
under the same employer performing similar function
and sharing same duties and responsibilities to similarly
situated sets of employees were allowed different pay :
scale and juniors were allowed to draw higher scale. The
applicants cited instances that on Apri 199@{;

O



applicants were drawing salary of Rs. 5150/- whereas the
junior colleagues on the said date were allowed to draw
a sum of Rs.5300/- . Thereafter on January 11st 1997 the
applicants were drawing Rs.5300/-, whereas their junior
colleagues were drawing Rs.5450/-. On 1.1.98 the
applicants drew the pay of Rs. 5450/- while their junior
counter part drew Rs. 5600/-. Again on 1.1.99 the
applicants were drawing Rs. 5600/- but their juniors were
drawing Rs. 6750/-. Similarly on 1.1.2000 the applicants
were drawing Rs. 6750/- and their juniors were drawing
Rs. 6900/- and in 1.1.2001 the applicants were drawing
Rs. 6900/- and their juniors were drawing Rs. 7050/-. The
name of the applicants were placed at serial Nos. 440,
462, 461 and 471 respectively in the gradation list,
whereas one of their junior Sri Swapan Kumar Das was
placed at serial No.536 but their junior was drawing
higher pay than that of the applicants. The applicants
stated that the discrimination in the pay structure on the
implementation of the Central Civil Service (Revised
pay) Rules 1997 on 1.1.96 between two sets of
employees whose basic qualification, method, manner
and grade of promotions were otherwise being same,
performing similar function and identical duties under
the same employer is completely irrational and against
the principle of ‘equal pay for equal work’. Narrating the
discrimination meted out to these applicants they
submitted their representations. By the impugned order
No. ADMN 1/3-8/99-20009 (part 11)/1078 dated 9.7.2001
the applicants were informed by the respondents about
their decision rejecting their representations. The
~ respondents by circular No.33-NGE/200
" No.606/NGE/EC)/28-2000 informed the applicant that
anomalies in pay which had arisen in the Senior
Auditors/Senior Accountants cadre as a result of passing
Incentive Examination regarding a senior before 1.1.96
and junior after 1.1.96 was not rectifiable. The relevant

part of the circular is reproducidbelyr/

2
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“Ministry of Finance after consultation with DOP &T
have held that such type of anomalies have not
arisen due to direct application of FR 22-C (Now
FR-22(1) (a) (i). In such cases anomaly has arisen
due to grant of increment at a higher rate to the
junior. In this connection Government have drawn
attention of various orders relating to stepping up
of pay, issued right from 4.2.66. para (c) of these

~orders provides that anomaly should be as a result
of application of FR 22-C and in case where a
junior is drawing higher pay than a senior by virtue
of grant of advance increment no benefit of
stepping up of pay will be allowed to the senior
officer. in the past DOP & T have been agreeing to
step up pay in such cases in relaxation of normal
rules. However, after judgment of Hon'ble
Supreme Court of India in the case of R.
Swaminathan and others DOP & T have been
taking a consistent stand not to allow benefit of
stepping up of pay of senior in cases where
anomaly is not due to direct application of FR 22-
C (Now FR(1) (a) (i)"

In the application the applicants cited the instance of
presentation of a representation sent by one Ashit Boran
Chanda, Senior Accountant working in same office who
-also filed representation claiming parity of pay with his
junior. The aforementioned representation of Sri Ashit
Baran Chanda was referred to the Ministry and Sri
Chanda was accordingly informed vide memo dated
23.1.2002 that the matter of stepping up his pay was
refered to the Minisiry of Finance. The applicant
contended that the case of the applicant did not
receive equal treatment like that of Ashit Baran Chanda
and same was rejected by the department without
awaiting for the view of the Ministry. Being aggrieved the
applicants presented this application seeking for a
direction for stepping up of pay of the applicants due to
anomalies mentioned.”

(&)



2. By filing a written statement, the Respondents contested this
case. The stand of the Respondents (as recorded in the Order dated

04.06.2002 by the Division Bench) reads as under:-

“...The respondents in the wiritten statement had
specifically stated that the anomaly had arisen. due to
the grant of an advance increment to the junior official
with effect from 1.4.96 for passing the Departmental
Incentive Examination for Senior Accountants. The
respondents at para 6 of the written statement admitted
that the case was of an extra ordinary nature and not
covered under the existing rules/order which had arisen
because of the new pay structure and therefore, the
authority was helpless to take any action on the matter.
The respondents also stated in the written statement that
the office of the Accountant General (A&E), Assam,
Guwahati vide letter No. Admn. & Estt/Ghy/ROP-
96/97/2339 dated 25.11.97 referred the case to the
office of the Compitroller & Auditor General stating their
predicament. In the said communication the Deputy
Accountant General (Admn) intimated the Comptroller
and Auditor General that some junior officials were
getting higher pay than that of their seniors. Among
others the Deputy A.G. intimated to the C.A.G. the
following facts:-

“It has been observed in certain cases that by
vitue of an advance increment for passing
Incentive Examination for Sr. Accountants after
1.1.96 in the revised scale, some junior officials are
getting higher pay than that of their seniors, who
were drawing higher pay than their juniors in the
pre-revised scale. The senior officials under
reference also passed the same examination and

got the benefit of increment in the pre-revised
scale. While fixing the pay of the seniors by taking
| | )



into account the advance increment, their pay
fixed at the stage of Rs.5250/- on 1.1.96 with D.N.L
on 1.11.96, whereas their juniors, whose pay was
also fixed at the stage of Rs.5150/- on 1.1.96 and
got the advance increment in April /1996 apart
from their normal increment on 1.1.97. Thus the
juniors are getting more pay than their seniors. The
senior officials now claimed equalisation of their
pay with the junior w.ef. April/96. One of the
illustration at Annexure-l is given for your ready
reference. '

The doubts mentioned above may please
be clarified.”

The respondents were also informed by the office of the
C.A.G. by communication dated 28.3.2002 that the
matter was still under consideration with Government of
India, Ministry of Finance. In the written statement the
Respondents referred to the decision rendered by the
Supreme Court in R.Swaminathan vs. Union of India &
Ors. reported in 1997(7) SCC 690 and stated that the
benefit of stepping up of pay was not admissible unless
the anomaly was directly attributable to application of
FR 22(1)(a)(i). Since it was not directly attributable FR
22(1)(a)(i) the respondents rejected the application. It
also referred to a decision of the Cuttack Bench of the
CATrendered in O.A. 362 & 363 of 2000."

3. At the hearing of this matter before the Division Bench, learned

counsel appearing for the Applicants argued at length (as recorded in the

Order dated 04.06.2002 of the Division Bench) to the following effect:-

obviously an abnormal situation did arise wherein the

“Ms Chakrabarty, the learned counsel submiﬂe/dﬂ
>



juniors were getting higher pay than that of the
applicants. The learned counsel submitted that there
could not be any legitimate ground in discriminating the
applicants with their juniors in this regard. Ms
Chakrabarty, learned counsel for the applicant
pointedly referred to the recruitment rules, the
qudlifications . vis--vis the duties and responsibilities
discharged by the applicants and their juniors and
submitted that denial of equal pay to the applicants
amounted to flagrant violation of the constitutional
Scheme enjoined in Article 14 and 16 of the Constitution
of India read with Article 39 (d) of the Directive Principle
enshrined in the said Constitution. The learned counsel
further submitted that the respondents acted illegally in
rejecting the claim of these applicants on the ground
that the situation was beyond the purview of FR
22(1)(a)(i). Ms. Chakraborty, the learned counsel for the
applicants in support of her contention referred o FR
22(1)(a)(i) as well as the Central Civil Service (Revised
Pay) Rules 1997. The learned counsel submitted that
both the junior and senior Government servant
belonging to the same cadre and both of them were
promoted in identical post. The pre revised and revised
pay scale in lower and higher post in which they were
entitled to draw were also identical. The anomaly is
directly a result of the pay revision providing higher
incentive. The juniors were not drawing any higher salary
than that of the applicants in the lower post. The
anomaly did arise due to grant of advance increment to
the junior officers who passed the incentive examination
later in point of time. The learned counsel particularly
referred to the Note 9 mentioned below in Rule 7 of the
CCS (RP) Rules 1997."

4. Counter argument on behalf of the Respondents before the |

Division Bench was (as recorded in the Order dated 04.06.2002 of the

Division Bench) only to the following M
)



“Mr.A.Deb Roy, learned Sr.C.G.S.C. opposing the
application referred to FR 22(1)(a)(i) and also the
decision rendered by the CAT, Cuttack Bench, Cuttack
in O.A. 362 and 363 of 2000 disposed of on 6.8.2001,
whereby the Cuttack Bench rejected the similar claim”
5. There were 2 cases (O.A. N0s.362 & 363 of 2000) before the
Cuttack Bench of this Tribunal filed by some Senior Accountants with prayer
(a) to set aside the order by which their representation (to step up their pay
equal to that of their junior) was rejected by the Respondents/CAG
Organisation and (b) to direct the Respondents (i) to relax FR 22(I)(a) (l)
and (i) to teat the fact of their getting less pay than their juniors as an
onorhaly and {c) to direct the Respondents to allow the Applicants the
benefit of Rs.150/- per month and other allowances w.e.f. 01.04.1996 with

arrear and consequential benefits. Those 2 cases were dismissed by the

Division Bench of this Tribunal at Cuttack on 06.08.2001.

6. Facts of the cases before the Cuttack Bench of this Tribunal (as

recorded in the order dated 06.08.2001 of Cuttack Bench) was as under:-

... The case of the applicants is that they |

N,

along with respondent no.5 were Senior,
“0.A.362/00 Accountants in the pay scale of Rs.1400-

O



“0.A.363/00

10

2600/-. All of them . took the Incentive
Examination for Senior Accountant and while
the applicants passed the Examination in
April, 1995, respondent no.5 failed to clear
the Examination. On clearing - the
Examination, the applicants got advance
increment of Rs.40/- raising their pay from
1520/- to Rs.1560/-. With the coming into
force of the Fifth Pay Commission pay scale,
the pay of the applicants and respondent
no.5 was fixed at Rs.5300/- in the scale of
Rs.5000-8000/- from 1.1.1996. Respondent
no.5, who is admittedly junior to the
applicants, cleared: the Incentive
Examination in Aprii 1996 and got one
advance increment. In the new pay scale of
Rs.5000-8000/- the increment was Rs.150/-

and therefore, the pay of respondent no.5

was fixed at Rs.5450/- from 1.4.1996 on his
clearing the examination whereas the
applicants confinued to get Rs.5300/-."

All the applicants substantively hold the post
of Senior Accountant. Seven of them are
working as Section Officer on ad hoc basis.
The applicants took the Incentive

Examination for Senior Accountant in April

1994 and came out successful in the first
chance. Accordingly, in the scale of pay of
Rs.1400-2600/-, which they were. holding at
that time as Senior Accountant, their pay
was raised from Rs.1480/--to Rs.1520/- with
effect from 1.4.1994. With the coming into
force of the Fifth Pay Commission pay scale,
the pay of the applicants and respondent
no.5 was fixed at Rs.5300/- in the pay scale

‘of Rs.5000-8000/-. Respondent no.5, who had
failed to clear the Incentive Exomimﬁy':f;’
(.
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1994 and 1995, cleared the Examination in
1996 and got the advance increment which
in the new scale was Rs.150/-. Therefore,
from 1.4.1996 his pay was fixed at Rs.5450/-
whereas the applicants were getting
Rs.5300/-."

7. The Division Bench of this Tribunal (at Cuttack Bench]

considered the following reported cases of the Hon’ble Supreme Court of

India:-
(a)  Prakash Amichand Shah vs. State of Gujarat & Ors.
(reported in AIR 1986 SC 468)
(b) Union of India & Another vs. R.Swaminathan
(reported in AIR 1997 SC 3554)
8. The arguments before the Division Bench at Cuttack was as
under:-

“It has been submitted by the learned counsel for the
petitioners that the applicants in both these cases are
admittedly senior to respondent no.5. They have
admittedly cleared the Incentive Examination earlier
than respondent no.5 and got an advance increment in
the scale then enjoyed by them. Respondent no.5 failed
to clear the examination along with the applicants and
cleared the examination only 1996. By that time the Fifth
Pay Commission pay scale having come into force, he
was allowed one advance increment as per rules which

amounted to Rs.150/-. It is stated that in the process
respondent no.5 is getting more pay than the applicants
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in these two cases even though he is junior and
therefore, this must be freated as an anomaly. It is further
stated that in the past at the time of infroduction of the
Third Pay Commission pay scales, similar stepping up was
allowed, which is borne out by the two circulars
produced by him. It is not necessary to refer to these two
circulars because the departmental respondents have
indicated that in- the past stepping up of pay was
allowed in similar circumstances. This has been
mentioned in the letter dated 6.6.2000 from the office of
Auditor General of India, enclosed at Annexure=R/4 by
the respondents along with their counter to OA
No0.362/2000. In this letter it has been mentioned that
after the judgment of the Hon'ble Supreme Court in
R.Swaminathan's case (supra) such benefit of stepping
up of pay has not been allowed. The learned counsel for
the petitioners strongly urged that this point did not
come up for consideration in R.Swaminathan’s case
(surpa) and the decision in R.Swaminathan's case
(supra) should not be expanded to cover a situation
which was not before the Hon'ble Supreme Court in that
case. In support of the above contention the learned
counsel for the petitioners has relied on Prakash
Amichand Shah's case (supra) in which Hon'ble
Supreme Court in paragraph 26 of the judgment
considered that the duty of the Court is while applying
the law laid down in a precedent case. In that case the
Hon'ble Supreme Court observed that a decision
ordinarily is a decision on the case before the court while
principle underlying the decision would be binding as a
precedent in a case which comes up for decision
subsequently. Hence while applying the decision to a
later case, the Court which is dealing with it should
carefully try to ascertain the true principle laid down by
the previous decision. A decision often takes its colour
from the questions involved in the case in which it is
rendered. The scope and authority of a precedent

needs of a given situation. In view of the above position

should never be expanded unnecessarily beyond/’rhe_f;

()
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of law laid down by the Hon'ble Supreme Court in
Prakash Amirchand Shah's case (supra) it has been
argued by the learned counsel for the petitioners that
the decision of the Hon'ble Supreme Court in
R.Swaminathan's case (supra) is not applicable in the
two OAs before us.”

9. The Division Bench at Cuttack expressed it's view of the above

arguments as follows:-

“It is no doubt true that in R.Swaminathan's case (supral)
the Hon'ble Supreme Court was called upon-to consider
the eligibility of stepping up of pay of a senior where the
junior gets the higher- pay due to ad hoc
officiating/regular service rendered in higher post for
periods earlier than the senior. In that case the question
of junior getting higher pay because of passing Incentive
Examination was not considered. But in R.Swaminathan's
case (supra) the Hon'ble Supreme Court considered the
question of stepping up of pay to remove anomaly and
held that in the given instance before their Lordship no
anomaly was involved and stepping up of pay was not
warranted.” :

10. The Division Bench of this Tribunal at Cuttack, however, for the

following reasons did not allow the case of the Applicants before it:-

“For stepping up of pay as a result of application of FR
22-C earlier and now FR 22(1}(a)(1), circulars have been
issued from time to time. Stepping up can be done only
in terms of these circulars. After introduction of the Fifth
Pay Commission pay scales such stepping up is also

allowed as a result of application of FR 22(I)(a)(l)%a
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revised scales under CCS(RP) Rules, 1997. The applicants
and respondent no.5 in both these cases got the Fifth
Pay Commission pay sale from 1.1.1996. On 1.1.1996 the
pay of the applicants and respondent no.5 was fixed at
Rs.5300/-. The is not a case of promotion and application
of FR 22(D)(a)(1). The fact that respondent no.5 is getting
more pay than the applicants from 1.4.1994 than the
applicants from 1.4.1996 is not because of application of
FR 22(I)(a)(1) but because he got incentive increment
after clearing the Incentive Examination for Senior
Accountant in April 1996. This increment happened to
be Rs.150/- in the new pay scale of Rs.5000-8000/-. The
applicants had cleared this examination while they were
in the pre-revised pay scale of Rs.1400-2600/- and
thereby got an incentive increment the quantum of
which was Rs.40/- in the pre-revised pay scale. Therefore,
the fact that respondent no.5, is getting more pay than
the applicants as on 1.4.1996 is not because of
application of FR 22(I)(a)(l) as there was no question of
promotion of the applicants and respondent no.5 to any
higher post. In view of the above, it is clear that the
claim of the applicants in these two OAs does not come
within the four corners of the circulars dealing with
stepping up of pay. In R.Swaminathan's case (supra) the
Hon'ble Supreme Court have held that stepping up of
pay is permissible only when the anomaly is attributable
to application of FR 22(M)@)(1). Therefore, the
departmental respondents are right in not treating this
an anomaly due to application of FR 22(D)(a)(1). In view of
this, there is no case for stepping up the pay of the
applicants to the level of Rs.5450/- from 1.4.1996."

11. In order to counter the argument (based on the Order of

Cuttack Bench) of the Respondents of the case before the DMQM
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at Guwahati, the Applicants' side proceeded to argue as under, before

the Division Bench:-

“Ms. Chakraborty, the learned counsel for the applicant
submitted that the decision of the Cuttack Bench is to
be treated as a judgment per incuriam. The learned
counsel submitted that a decision is given per incuriam
when the court had acted contrary to the provisions of
the rules. Ms Chakraborty, learned counsel for the
applicants submitted that the decision rendered by the
Supreme Court in R. Swaminathan (supra). was on the
facts of the case.” '

12. On appreciation of the arguments of the parties, the Division
Bench of this Tribunal at Guwahati Bench of this Tribunal at Guwahati took
a tentative view in favour of the Applicants; relevant portion of which is

extracted below:-

“In the aforementioned case the junior employees was
getting pay at a higher stage where he got the
opportunity in ad hoc promotion while the senior did not
get such opportunity. The issue involved in the aforesaid
case was as to whether a senior employee who secured
regular promotion on all India basis earlier than his juniors
was entitled to get his pay stepped up with reference to
the pay of his juniors with a higher stage because of the
fact that junior was promoted by way of local and ad
hoc arrangement. In view of the aforesaid promotion,
the junior employee was drawing higher pay because of
proviso to FR 22(l) and FR 26(a) which recognised service

rendered on ad hoc promotion for pay
fixation/increment on regular promotion. By virw

O
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hoc promotion junior may get pay more than his senior.
The decision of Swaminathan has not ruled out stepping
up of pay on all situation. On the own showing of the
respondents it was an extraordinary situation.”

13. In the aforesaid premises, despite taking a tentative view in
favour of the Applicant, the Division Bench at Guwahati proceeded to

note as under and referred the matter to Full Bench:-

" A bench decision of the C.A.T. is binding on the
another co-ordinate Bench on the ground of judicial
comity, where a Bench does not accept as correct the
decision on a question of law of another Bench, the only
right and proper course to adopt is to refer to the Full
Bench. For that the rule also provides. Law will be devoid
of all its efficacy if it is thrown into confusion and
uncertainty by conflicting decisions. Judicial decorum
and legal policy also demands that difference of
opinion need to be authoritatively settled by a larger
Bench. in that view of the matter we decline to accept
the contention of Ms Chakraborty fo treat the Cuttack
Bench judgment as a judgment per incuriam and
instead we would prefer to refer the matter to a larger
Bench. We accordingly refer this application to a Full
Bench to examine the following questions:-

(a)  Whether on the facts and circumstances of
the case the Cuttack Bench was justified in upholding
the decision of the department in refusing to stepping
up of the pay of the seniors?

(b)  Whether the benefit of stepping up of pay is
inadmissible unless the anomaly is directly attributable to

application of FR 22(I)(a)(1) ?

O
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(C) Whether on the facts and circumstances of
the case the respondents are justified in law in refusing to
step up the pay of the seniors who are paid less than the
juniors in view of the extra ordinary situation 2"

14. In the above premises, the matter has come before this Full

Bench for consideration.

15. While referring the above matter to the Full Bench, the Division
Bench of this Tribunal at Guwahati, virtually, left the matter open to the
Respondents “to consider the Applicon’rs and other persons similarly

situated” to give justice to the affected parties.

16. Having heard Ms. Papia Chakraborty, learned counsel
appearing for the Applicants and Mr. Gautam Baishya, learned 3r.
Standing counsel appearing for the Respondents, we are convinced that
the seniors have suffered the loss of pdy (in comparison to their juniors) on
implementation of revised pay with effect from 1996 and in ob‘senc_:e of any
statutory rules and executive instructions to address such a situation, they
suffe;ed the vice. On the face of certain Govt. instruction specifying the
situation in which stepping up of pay can be granted, the Cuttack Bench

had to dismiss the cases of some of the persons similarly placed as that of

the present Applicants. In absence of any prohibition in any s’rm‘Mﬁ

)



18

executive instruction to grant financial upgradation (to be at par with their
juniors) the Division Bench of fhe Tribunal at Guwahati (in the presen’r case)
came to a tentative view in favour of the Applicant. The Division Bench of
the Tribunal at Guwahati also took a view that the Apex Court, in "rhe case
of Swaminathan (supra) did not rule out stepping up of pay on all situations.
In other words, the said Division Bench concluded ’rhd’r in the given
circumstances, the Apex Court (ih the case of Swaminathan) denied
stepping up of pay and not denied stepping up in all circumsr'ronces‘.'We
are of the view that in order to resolve the genuine grievances of their
employees (as in the present case) the Govt. ought to hové come out with
general instruction at the earliest; especially when it is the admitted pbsiﬁon
that the parties faced an exiraordinary situation. In fact, they (Govt. of
India) ’hove done so at a very late stage; as wo'uldl be seen in the following

paragraph.

17. By way of fiing a Rejoinder before the Full Bench, the
Applicant has brought on record a Circular No.20/NGE/2002(371-

NGE/(Estt.)/28-2002) dated 13.05.2002 of the CAG of Ihdia; contents of

which reads o%



“Sub:

Sir,
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Anomadlies in pay arising in the Jr.
Auditors/Sr. Accountants cadre as a result of
passing Incentive Examination by a senior
before 1.1.96 and junior after 1.1.96."”

For the last few years anomalies in pay were
being referred to Hars. Office by some field offices
as a result of passing Incentive Examination for Sr.
Auditors/Sr. Accountants by a senior before 1.1.96
viz-a-viz his junior who passed this examination
after 1.1.96 and thus become eligible for grant of
advance increment in the revised scale under
CCS (Revised Pay) Rules 1997.

Ministry of Finance, Government of indiq, to

“whom the matter was referred previously, did not
allow such stepping up as circulated vide -

Headquarters office circular letter
No.606/NGE(Entt)/28-2000 dated 1.8.2000. Now on

reconsideration the Ministry has agreed to allow

benefit of stepping up of pay, as a special case,
subject to the condition that no arrears of pay and
allowances shall be granted.

Individual proposals for stepping up of pay
of seniors who passed incentive examination
before 1.1.96 and are drawing lesser pay- than
their juniors who passed the said examination after
1.1.96 and became eligible for grant of advance
increment in revised scales under CCS {RP) Rules
1997 may be sent to this office along with
comparative statements of pay from time to time
and certificate of first junior, for necessary
verification and issue of sanction orders.”
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- It has been disclosed in the above Rejoinder that stepping up
of pay has already been granted to the Applicants and, as such their

prayer have become infructuous.

18. In the above premises, since the Govt. of India have already
granted financial benefits/stepping up of pay to the Applicants {and

similarly placed others) we dispose of this case; without any direction to the

Respondem‘s.

\\ o Og

MEMBER (A) VICE-CHAIRMAN

\ ~ N
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CENTRAL ADMINISTRATIVE TRIBUNAL,GUWAHATI BENCH.
original Application No. 39 of 2002.

Date of Order : This the 4th Day of June, 2002.

The Hon *ble Mr Justice D.N.Chowdhury,Vice-Chairman .

The Hon‘ble Mr K.K.Sharma, Administrative Member.

1. Sri Amitava Chatter jee,

2. Sri Kumar Paritosh Deb,

3. Sri Dibakar Majumdar and |

4. S5ri Sanjay Ranjan Dey. - « » o Applicantse.

All the applicants are working as Senior
Accountant in the office of the Accountant
General (A&E), Assam, Beltola, '
Guwahati-29. :

By advocate Ms P.Chakraborty.
- Versus -

1. The Union of India,
represented by the Secretary,
Department of Finance,
Govt. of India,belhi. - 0

2. The Comptroller and Auditor . RN
General of India, -
10, Bahadur Shah Zafar Marg, - \

3. The assistant Comptroller and
Auditor General (N) of India,
10, Bahadur Shah Zafar Marg,
New Delhi-—Z .

4. The accountant General (AXE)
Assam, Maidamgaon, Beltola,

' 5. The Deputy Accountant General (AKE)

0/0 the Accountant General (A&E)
Assam, Maidamgaon, Beltola,
GuWahati- 29 .

6. The Senior Accounts Officer (Admn),
©0/0 the Accountant General (A%E ),
Assam, Beltola, Guwahati-29. « ¢ o Respondents.

By Sri A.Deb Roy, Sr.C.G.S.C.

QRDER
W

~ W T A -"‘;3.‘:'::”;;&; “ rmw ey
(..c-..t Y R TREIN Zi I

o e 4 0 R ¢ €t o ke e g e

This is an application under Secticn 19 of the
Administrative Tribunals Act 1985 seeking for a direction
for stepping up of the pay of the four applicants in the

following circumstances.

& contde.s2



2% .- The applicants are presently working as Senior
Accountant in the office of the Accountant General (A&E),
Assam, Guwahati. The applicant No.l joined as Clerk-Cum~
Typist in the office of the accountant General, Assam Cn
5.2.1986. He was promoted to the post of Accountant on
30.11.1989. He was further promoted to the post of Senior
Accountant on 27.1.94. The applicant NO.Z Was appointed as
61erk-Cum-Typist on 1.10.86 in the same office aﬁd was |
promoted to the post of Accountant on 11.4.90 and further
promoted to the post of Senior Accountant on 31.1.94.
Similarly the applicant No.3 and 4 were promoted to the
post of Senior Accountant on 25.1.94 and 31.1.94. The
respondents issued circulars from time to time for conduc-
ting Incentive Examination for Senior Auditors and Senior
Accountants. As per the circular the candidates securing
50% marks and above are entitled for advance increment

in the scale of Senior Auditor/Senior Accountant with
effect from 1st of the month in which the examination is
held. All the four applicants passed the incentive
examination during 1995 by securing the qualifying marks
and thereby became eligible for the advance increment
with effect from 1.4.2995. The pay of the applicants as
on 31.3.1995 was %.1440/- and thereafter from 1.4.95

to 31.12.95 they were allowed to draw a salary of Rs.1480/-
towards incentive benefits for passing the examination.
It was also stated that at the relevant time their junior

colleagues who have not passed the incentive examination

 were drawing a salary of . 1400/-, whereas the applicants

were drawing Bs. 1480/- from 1.4.1995. The pay structure
was revised and the Central Civil Services (Revised pay)

Rules 1997 came into force from 1.1.96. The pay of the

oe .Contd «3
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applicants was revised at &. 5150/-. The junior colleagues of »
the applicants were alsoc allowed to draw pay at the rate of
R.5150/-. The junior colleagues were passed the incentive
examination on April 1996 and their pay with incentive

benefit stood at Rs. 5300/-, whereas the applicants being
senior and having passed the incentive examination earlier

were drawing a pay of Rs.5150/- as on 1.4.1996.

3. The applicant pleaded that the revision of pay
during 1996 gave rise to the disparity between the pay
structure of juniors and seniors in the same.office‘and
under the same employer performing similar fuection and
sharing same duties and responsibilities to siﬁilarly
situated sets of employees were allowed different pay scale
and the juniors were allowed to draw higher scale. The

applicants cited instances that on April 1996 these applicants

: , were

: ﬁdrawing salary of .5150/- whereas the junior colleagues on

the said date were allowed to draw a sum of B.5300/~. There-
after on Januaryilst 1997 the applicants were drawing Rse

5300/-, Whereasttheir juhi6g colleagues were drawing RS.5450/=

On 1.1.98 the applicants drew the pay of k. 5450/~ while
their junior counter part drew &s. ssdb/#. Again on 1l.1.99
the applicants were drawing BRs. 5600}- but their juniors
were drawing Rs. 6750/-. Similarly on 1.1.2060'the applicants
were drawing Rs. 5736/~ and their juniors were drawing
. 6900/- and in 1.1.2001 the applicants were drawing
RBs. 6900/- and their juniors were drawing k. 7050/~. The .
name of the applicants were placed at serial Nos. 440, 462,
461 and 471 respectively in the gradation list, whereas one
of their junior Sri Swapan Das was placed at serial No.536

but their junior was drawing higher pay than that of the

contd. .4
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| ﬁ applicants. The applicants stated that ﬁhe discrimination

J f in the pay structure on the implementation of the Central

| :{ Ccivil Service (Revised Pay) Ryles 1997 on 1.1.96 between

ﬁ two sets of employees whose basic qualification, method,

! manner and grade of promotions were otherwise being same,
L performing similar function and idential duties under the

. same'eﬁployer is completely irratiocnal and\against the

P principle of ‘equal pay for equal work‘. Narrating the
discrimination meted out to these applicants they submitted
their representations. By the impugned order NO.ADMN 1/3-8/
| 99-2000(PART II)/1078 dated 9.7.2001 the applicants were

informed by the respondents about their decision rejecting

their representations. The respcndents by circular NOC «33=

“ 'NGE/200 No.606/NGE/Ec)/28-2000 informed the applicant that
! ,% anomalies in pay which haé arisen in the Senidr Auditors/
Senior Accountants cadre as a result of passing Incéntive
Examination regarding a senior before 1.1.96 and junior

‘ after 1.1.96 was not rectifiable. The relevant part of the
! | ‘circular is reproduced below :

. sMinistry of Finance after consultation
i ‘ with DOP & T have held that such type
. of anamalies have not arisen due to
I direct application of FR 22-C (Now FR-
L 22(1)(a)(1i).In such cases ancmaly has

] . arisen due to grant of inceement at a
‘ ‘higher rate to the junior. In this
connection Government have drawn atten-
b tion to various orders relating to
Lo . stepping up of pay, issued right from
s 4.2.66. Para (¢) of these orders provides
. ' that anomaly should be as a result of
b application of FR 22-C and in case where
P a junior is drawing higher pay than a
o : senior by virtue of grant of advance

i increment no benefit of stepping up of
pay will be allowed to the senior cfficer.

In the past DOP & T have been agreeing
to step up pay in such cases in relaxation

o of normal rules.However, after judgment
. . of Hon ‘'ble Supreme Court of Indla in the
; case of R.Swaminathan and others DOP & T

|| | .
| , contd..5
t
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have been taking a consistent stand not

to allow benefit of stepping up of pay

of senior in cases where anomaly is not

due to direct application cf FR 22-C

(Now FR 22(1)(a)(i)".
In the application the applicants cited the instance of
presentation of a representation sent by one Ashit Baran
Chanda, Senior accountant working in same office who also
filed representation claiming parity of pay with his junior.
The aforementioned representation of Sri Ashit Baran Chanda
was referred to the Mihistry and Sri éhanda was accordingly
informed vide memo dated 23.1.2002 that the matter of stepping
up of his pay was referred to the Ministry of Finance. The
applicant contended that the case of the applicant did not
receive equal treatment like that of Ashit Baran Chanda and
same was re jected by the department without awaiting for
the view of the Ministry. Being aggrieved the applicants
presented this application seeking for a direction for
stepping up of pay of the applicants due to anomalies
menticned.
4. The respondents contestgd the claim and opposed the
application by filing written statement. The respondents
in the written statement had specifically stated that the
anomaly had arisen due to the grant of an advance increment
to the junior official with effect from 1.4.96 for passing
the Departmental Incentive Examination for Senior Accountantsos
The respondents at para 6 of the written statement admitted
that the case was of an extraordinary nature and not covered
under the existing rules/order which had arisen because
of the new pay structure and therefore the authority was
helpless to take any action on the matter. The respondents
alsc stated in the written statement that the office of
the Accountant General (A&E), Assam, Guwahati vide letter
No.Aadmn & Estt/Ghy/ROP-96/97/2339 dated 25.11.97 referred
the case to the office of the Comptroller and Auditor

General stating their predicament.In the said communication

contd..6
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the Deputy Accountant General(admn) intimated the Comptrolder
and Auditor General that some junior ocfficials were getting
higher pay than that of their seniors. Among others the

Deputy A.G. intimated to the C.A.G the following facts :

It has been observed in certain cases that
by virtue of an advance increment for passing
Incentive Examination for Sr.Accountants
after 1.1.96 in the revised scale, some
juniocr officials are getting higher pay thah
that of their seniors, who wWere drawing
higher pay than their juniors in the pre-
revised scale. The Senior officials under
reference alsoc passed the same examination
and got the benefit of increment in the
pre-revised scale. While fixing the pay
of the seniors by taking into account the
advance increment, their pay fixed at the
stage of Rs.5250/- on 1.1.96 with D.N.I. On
1.11.96, whereas their juniors, whose pay
was also fixed at the stage of R.5150/-~
on 1.1.96 and got the advance increment in
April/96 apart from their normal increment
on 1.1.97. Thus the juniors are getting
more pay than their seniors. The senior
officials now claimed equalisaticn of their
pay with the junior w.e.f. April/96. oOne
of the illustrations at Annexure-I is given
for your ready reference.

The doubts mentioned above may please be
clarified.”

The respondents were also informed by the office of the i
C.A.G by communication dated 28.3.2002 that the matter is
still under consideration with Government of India,Ministry
of Finance. In the written statement the respondents referred
to the decision rendered by the Supreme Court in R.Swami-
nathan vs. Union of India & Ors. reported in 1997(7) sC

690 and stated that}the penefit of stepping up of pay was

not admissible unless the anomaly was directly attributable

to application of FR 22(1)(a)(i). Since it was not directly
attributable to FR 22(1)(a)(i) the respondents re jected

the application. It also & referred to a decision of the

Cuttack Bench of the C.A.T rendered in 0.A.362 and 363 of

2000.

contd, .7



S5 we have heard Ms P.Chakrabcrty, learnéd counsel
appearing on behalf of the applicants and aléo Mr A.Deb Roy.-
learned Sr.C.G.S.C for the respondents at length. Ms
Chakraborty, the learned counsel submitted that obviously an
abnormal situation did arise wherein the juniors were getting
higher pay than that of the applicants. The learned counsel
submitted that there could not be any legitimate ground in
discriminating the applicants with their juniors in this
regard. M§ Chakraborty, the learned counsel for the applicant
pointedly referred to the recruitment rules, the qualifica-
tions vis-a-vis the duties and responsibilities discharged
by the applicants and their juniors and submitted that
denial of equal pay to the applicants amounted to flagrant
violation of the Constitutional Scheme enjoined in Article
14 and 16 of the Constitution of India read with Article
39(d) of the Directive principle enshrined in the said
Constitution. The learned counsel further submitted that the
respondents acted illegally in rejecting the claim of these
applicants on the ground that the situation was beyond the
purview of FR 22(1)(a)(i). Ms Chakraborty, the learned
counsel for the applicant in support of her contention
referred to FR 22(1)(a)(i) as well as the Central Civil
Service (Revised Pay) Rules 1997. The learned counsel
submitted that both the junior and sénior Government servant
belonging to the same cadre and both of them were promoted
in identical post. The pre revised and revised pay scale

in lower and higher post in which they were entitled to

draw were also identical. The anocmaly is directly a result
of the pay revision providing higher incentive. The juniors

were not drawing any higher salary than that of the

applicants in the lower post. The ancmaly did arise due

to grant of advance increment to the junior officers who

contd..8
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passed the incentive examination later in point of time.
The learned counsel particularly referred to the Note 9

mentioned below in Rule 7 of the CCA (RP) Rules 1997 .

6. Mr A.Deb Roy, learned Sr.C.G.S.C Qpposing.the
application referred to FR 22(1)(a)(i) and alsé the decision
rendered by the C.A.T, Cuttack Bench, Cuttack in O.A. 362
and 363 of 2000 disposed of on 6.8.2001, whereby the Cuttack
Bench re jected the similar claim. Ms Chakraborty, the learned
counsel for the applicant submitted that the decision of

the Cuttack Bench is to be treated as a judgment per 1ncuriam
The learned counsel submitted that a decision 1s given per
incuriam when the Court had acted contrary to the provisicns
of the rules. Ms Chakraborty, learned counsel for the
applicants submitted that the decision rendered by the
Supreme Court in R.Swaminathan (supra) was on the facts

of the case. In the aforementioned case the junior employee
was getting pay at a higher stage where he got the opportu-
nity in ad hec promotion while the senior did not get suchv
opportunity. The issue involved in the aforesaid case was

as to whether a senior employee who secured regular promotior
on all India basis earlier than his juniors was entitled

to get his pay stepped up with reference to the pay of his
juniors with a higher stage pecause of the fact that junior
was promoted by way of jocal and ad hoc arrangement. In

view of the aforesaid promotion, the junior employee was
drawing higher pay because of proviso to FR 22(I) and FR
26(a) which recognised service rendered on ad hoc promotion
£o; pay fixation/increment on regular promotion. By virtue

of ad hoc promotion;juﬁiér may get pay more than his senior.
The decision of Swaminéthan has not ruled out stepping up

of pa& on all situation. On the own showing of the respon-

dents it was an extra ordinary situation.

contd.. 9
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7. Despite our tentative conclusicn ﬁe are cénfronted
with the decision of Cuttack Bench on the same situation.
The applicants in the Cuttack Bench were holding the post
of Senior accountant and claimed for stepping up their pay
equal to that of their juniors and got advance incerment in
the new pay scale. The Tribunal however in the light of |
the decision of R.Swaminathan and also on interpretation of

PR 22(1)ta)(i) rejected the applicantion.

8. A Bench decision of the C.A.T is binding on the
another co-ordinate Bench on the ground of judicial comity,
where a Bench does not accept as correct the decision on

a question of law of another Bench, the only right and
proper course to adopt is to refer to the Full Bench. For
that the rule also provides. Law will be devoid of all its.
efficacy if it is thrown into confusion and uncertainity
by conflicting decisioq§ Judicial decorum and legal policy
alsc demands that such difference of opinion need to be
authoritatively settled by a larger gench. In that view of
the matter we decline to accept the contention of Ms

Chakraborty to treat the Cuttack Bench judgment as a

judgment par incuriam and instead we would prefer to refer

the matter to a larger Bench. We accordingly refer this
applicaticn to a Full Bench to examine the following ques=
tions : ,

a) Whether on the facts and circumstances of the
case the Cuttack Bench was justified in upholding the
decision of the Department in refusing to stepping up of
the pay of the seniors ?

b) ihether the benefit of stepping up of pay is

inadmissible unless the anomaly is directly‘attributable
to application of FR 22 (1)(a)(i) 2

c) Whether on the facts ahd circumstances of the

case the respondents are justified in law in refusing to

contd..10
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step up the pay of the seniors who are paid less than the

juniors in view of the extra ordinary situation ?

pendency of this application shall not however precluc

the respondents authority to consider the case of these

applicants and other persons "similarly situated as per law.

Registry to take necessary steps.

—

L (c & |
( KKSHAR ( D.N,CHOWDHURY
AﬁMINISTRATIVE EM R ’ .VFCE CHAIRMAN
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IN THE C

ENTRAL ADMINI§TRATIVE TRIBUNAL :: GUWAHATI BENCH :3
AT ~GUWAHATI .

ORIGINAL APPLICATION NO, 3 C} /2002

1)

2)

3)

4)

Sri Amitava Chatterjee,

Senior Aaccountant,

0/0 the accountant General (a&E),
Assan, Maidangaon, Beltola,

Guwghati = 781 029,

Sri Kumar Paritosh Deb,

Senior accountant,

0/0 the Accountant General (A&E),
Assan, Maidangaon, Beltola,

Guwahati - 781 029.

Sri Dibakar Majumdar,

Senior Accountant,

'0/0 the Accountant General (A&E),

Assan, Maldaagaon, Beltola,

Guwahati - 781 029.

Sri Sanjay Ranjan Dey,

Senior Accountant,

0/0 the Accountant General (A&E),
Assan, Maidangaon, Beltola,

Guwshati - 781 029.

.es  Applicants.

contd... p 2.
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1)

2)

3)

4)

5)

6)

- Versus =

The Union of India

Represented by the Secretary,

+

Uepartment of Finance,

-

‘New Delhi.

The Comptroller and auditor
General of India,
10, Bahadur shsh Zafar Marg, T

New Delhi - 2.

The Assistant Comptroller and
Auditor General (N) of India,
10, Bahadur sShah Zafar Marg,

New Delhi = 2.

The Accountant General (ASE),
Assam, Maidamgson, Beltol a,

Guwaghati - 781 029.

The Deputy Accountant General (A&E),
0/0 the Accountant General (A&E),
Assan, Maidangaon, Beltola,

Guwghati - 781 029.

The Senior aAccounts Officer (Admn),
0/0 the Accountant General (AS&E),

Assamn, Beltola, Guwghati = 29.

cese Respondents.

contd... p 3.
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DETAILS OF APPLICATION :

1. PARTICULARS OF ORDERS AGAINST WHICH THE APPLICATION

15 MADE

The application is made against the order
dated 9.7 .2001 passed by Respondent No.'6, the Senior
g ——t )

Accounts Officer ( administration ) rejecting the represen=
tations dated 2.4.2001 for review of representations dated
17.11.1999 for equalisation pif of pay with their juniors
by referring the office circular No, 33-NGE/2000 issued by
the Office of the Comptroller and Auditor General of India,

the. Respondent No.2.

2. JURI SDICTION OF THE TRIBUNAL 3

The Applicants declare that the subject matter
of the Order against which the Applicants want redressal

is within the jurisdiction of the Tribunal.

3. LIMITATION

The applicants declare that the application
is within the limitation period prescribed in section 21

of the administrative Tribunals Act, 1985,

FACTS OF THE CASE :

That the applicants. are citizens of India

contd... p 4.
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and are permanent residents of Guwaghati in Kanrup district

of Assan and are entitled to all rights guaranteed under

the Constitution of India. ket /A aﬁpbaDWbﬁ Aovae @”WTZT”
’néUL%J aa el Cormnanen ‘om JZN /'zn /’3‘7le7‘)1 s cado

cobs’ b yoin tagelhac
hovee AL Herlhli Jrutbeenal "oy atlow aorl “’oﬁ'b@gmm S" of Rets 4y 0

M taseidr op PO w Con feres! Umoltn Claevas e Rulin

(1i) That, the applicants are at present working

as Senior Accoungéggw;n the Qffice of-the Accountant (
r—-”“‘_#* ,7/’)/

General { A&E ), Assam, Guwahatl. The applicant No. 1, iil

oras T o e
sri Amltava,ChatterJee joined as Clerk-Cum=Typist in the

PR

office of the accountant General ( A&E ), Assan etc. on

5.2.1986. Thereafter he got promoted to the post of

0—‘_~
Accountant on 30.11 1989 He was further promoted to the
post of Senior Accountant on 27.1.1994,
PSR,
(iii) . That the applicant No. 2, Sri Kumar Paritosh

Deb was appointed as Clerk-Cum~Typist on 1.10.1986 in the
office of the Accountant General { A&E ), Aééén, Guwahati
and was promoted tO'the'pOSt of Accountant on 11.4.1999
and got further promotion to the post of Senior Accounﬁant

on 31.1.1994,

(iv) That the Applicant No. 3 Sri Dibakar
Majundar had also joined the said dffice as Accountant on
19.3.1990 and he was promoted to the post of Senior

Accountant on 25.1.199%,

- -
r

v

(v) That, the Applicant No. 4 Sri Sanjay Ranjan

Dey had also 301ned the sald office as Clerk-Cum~Typist

Al Q'*M“T‘

contd ee e



| on 23.4.1986 and he was promoted to the post of accountant

on 11.4.1990 and got further promotion to the post of

; Senior Accountant on 31.1.1994£////4
|

{vi) ' That, the applicants state that the Respon-
~dent No. 2, the Comptroller and Auditor General of India
from time to time issues Circulars for conducting incentive
exanination for Senior Auditors amd Senior Accountants

i under which the candidates securing 50% of marks and above

are granted one advance increment in the scale of Senior
] . W
Auditor/Senior Accountant with effect from lst of the month

in which the exanination is held. That, the applicants

S T—— | AA——————")

passed the incentive examination so conducted during 1995
—TITENR

i and becane eligible for such incentives. That all the

applicants passed the incentive exanination on April, 1995

and hence becane entitbed to an advance grant of such

incentive from 01,04.,1995,

————ar = W it o v —— —

{vii) That, the applicants state that thereafter

/ the Central Civil Services { Revised Pay ) Rules, 1997

came into force from lst of January, 1996. That, the

applicants state that the aforesaid Revised Pay Rules
gave rise to certain disparities in the pay structure
between those who passed the Incentive Exanination prior

| to 1996 and those passed during 1996. The Applicants add

that they passed the Incentive Exanination in april, 1995
'\

and their pay as on 31.3.1995 was k. 1,440/~ and thereafter

Amw Cwmr - p— e

contd ...
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from 1,4.1995 to 31.12.,1995 they have allowed to draw a
salary of Rs. 1,480/=- towards incentive benefits for,
passing the exanipétion, The applicants at this juncture
wants to point out that at that relevant time their junior
colleagues who had not passed the incentive examinatiop

were allowed to draw a salary of k. 1,400/-.

e~

(viii) ‘That, the applicants state that since the

Central Civil Services ( Revised Pay ) Rules, 1997 cane

into effect on 1.1.1996 the revised pay of the gpplicants

 stood at K. 5,150/~ vide the said revision of pay. The

—
junior colleagues of the a.plicants were aleso allowed to

draw a Pay of &s. §;£§Q[;. Thereafter when the said jugiork

colleague passed the incentive Examination on April, 1996,\

their pay along with the Incentive benefits stood at

Rs. 5,300/-, whereés the applicants being senior and having
N )

passed the incentive exauination earlier were drawing

(ix) " That, the applicants state that due to the

revision of pay during 1996, it gave birth to a Gisparity

o~
—

between the pay structure of juniors and seniors,rthe saiqm
revision gave éiﬁédsi to the pay of the juniors to that

of the séniors. Thus, in the same office under the same
employer perfoming exactly simil ar function sharing sgne

duties and responsibilities two similarly situated sets

of employees were allowed different pay scale while the

juniors put to higher pay seake-

Contd * o0 .




(x) That, the applicants herein sets in more
detail the anomaly so chopped up by implimentation of the

_ recommendatibn of the 5th Pay Commission, 1996 .r—T‘hat, on
, ~

april, 1996 applicants were drawing a$playyot B, 5,150/~

whereas their junior colleagues on the said day were allowed

to draw .m{ov,of Rs. 5,300/-. Thereafter, on January lst, 1997,

o = ~of

the applicants were drawing mpag of Rs. 5,300/~ whereas their

[ 1

junior colleague were draw_ing pay of Rs, 5,450/-. On J ahuary

lst, 1998, the gpplicants drew the pasy of BRs.

——r AR

5,450/=, while

-l

their junior counterpart drew fs, 5,600/-. Again, on January

— - -

1st, 1999, the a plicants were drawing pay of .5,600/-, but
their junior counter part drew &s. 6,750/=. On' lst January,
2000, the applicants got the pay of Bs. é,750/- whereas during
the said period their juniors were getting fs. 6,900/~.

‘ During January, 2001 applicants were getting pay of Rs. ﬁxﬁm{x:

]
rs. 6,900/~ their juniors were getting Bs. $,050/= om the

Lo e R vy

said day .

(xi) That, the applicants state that the applicant

No. 1 joined on 5.2.1986 as Clerk-Cum-Typist, The aApplicant

LS

No_;___z___J'_O;"L_Be_d,Qn 1.10.1986 as Clerk-Cum=-Typist, Applicant
No. 3 joined on 19.3.1990 as Accountant, Applicant No. 4
joined on 23.4,1986. and they got promotion to the post of
Senior Accountant on 27.01.1994, 31.1,1994, 19.3.1990 and
27 .01.19_94 respectively and their names in the gradation
listﬁ?aii—ge;:ﬁ’ Nos . 440, ‘162\/ ~ 6 lﬁm"[ ~%l %PQQ%W
Whereas. one»of their jun.{or colleagues Sri Swapan Das,

{ : whose nane is at Serial No. 536 of the said gradation list
| (\ e —

1

contd ...
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is drawing a higher pay'than the applicants. For the
purpose of brevity the applicants furnished a comp arison
of their pay with one such junior colleague tc show the
disparity of pay. which is annexed along‘with this appli-
cation and marked as Annexure - 1o oo | ®) reeapeetively.

o

(xii) That, the applicants state that this dis-

crimination in the pay structure as aforesaid on the

I i .
R A S S

implimentation of the Central Ccivil Services ( Revised

Pay ) Rules, 1997 on 1.1.1996 between two sets of employees
whose basic qualification, method, manner and grade of
promotions are otherwise being sane, performing Similar
function and identical duties and responsibilities under
the sane employe® is completely irrational and this fixatien
of unequal scale is based on no cl assification and is a
negation of principles of ‘'equal pay for equal work'

enshrined in the Constitution of India.

(xiii) That, the applicents state that they there-
after approached respondent No. 2, the Comptroller and
Auditor General of India, through the Respondent NO. 4,
the Accountant General (A&E), Assan, Guwahati against the
aforesaid disparity'of pay scale between the junior and
the senior employee which crapped up due to the implemen-
tation of the pay revision during 1996 vide their repre=-
sentation dated 17.11,1999 as well as prayed for setting
aside the anomaly so cropped up and for equalisation of

their pay.

contd ...
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The said representations dated 17.11,1997
are annexec herewith amd marked as Annexures

2(a), 2(b), 2(c) and 2(d) respectively.

(xiv) | That, the applicants state that thereafter
their representations for equalisation of pay Qas rejected
by the respondent No. 6, the Senior Accounts Officer (admn)
vide Order dated 9.7.2001 referring to the Office Circular
No. 33 MGE/2000 dated 7.8.2000 issued by the Respondent
No. 3, the Assistant Comptroller and auditor General (N) .
In the said Office Circular a reference waslﬂade to the
R. Swaninathan Case reported in 1997(7) SCC 690 and in view
of the said Judgement as it~was'~E€IE~EBat the anomalies.
_that have arisen in the Senior auditor/Senior Accountaﬁt
Cadre as a result of the passing incentive exanination by
Senior before 1.1,1996 and a junior after 1.1.1996 are not

rectifiable.

The Office order dated 9.7.2001 rejecting
applicants' prayer for equalisation of pay with the juniors
and the Office Memo dated 7.8.2000 issued by Respondent

No. 3 are annexed herewith and marked as annexures = 3

and 4 respectively .

(xv) That the Applicants state that one Sri Ashit
Baran Chanda, Senifor Accountant working at the sane
office with the applicants also made one representation

contd .o
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before the Respondents claiming parity of pay with his
junior. In response to the said representation,.thé
respondents had forwarded the sane to the Miniétry of
Finance for consideratién of his prayer. That, the
épplicants further state that this action of the respon-
dents is highly discreminatory, arbitrary and malgfide
as the similar claim by the applicaﬁts were rejected by

the respondents refering to the R, Swaninathan's Case.

The said forwarding letter to the Ministry
of Finance is enclosed herewith and marked

© as Annexure = 5,

5. © GROUNDS FOR RELIEF WITH LEGAL PROVISION

(i) | For that the impugned order rejecting the

ep

prayer for equalisation of pay wWas passed by the respondents

in a haste and mechanically without aPPlication'of mind the

respondents ought to have taken into congideration that
the out right rejection of the applicants' prayer for
equal pay with their junior would be a negation of the
principles of equal pay for equal work as enshrined in
Article 39(d) of the Constitution of India. Hence, the
impugned order rejecting applicants' prayer for equali-
sation of pay ic arbitrary and liable to be set aside

and quashed .-

{ii) For that while passing impugned order

contd ...
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rejecting applicants' prayer for equalisation referring
to the Supreme Court Judgement passed in R. Swaninathan's
Case reported in 1997(7) scC 690,the respondents failed
to appreciate that the circumstances which led to the
denial of stepping up of pay of the Senior in R. Swani -

| nathan's Case by the aApex Court and the set of things as in
this present case in hand are completely different and
hence had wrongly applied the ratio in this preseht case

sane being perverse liable to be set aside and quashed. -

(iii) For that the respondents failed to appreciate
that in the aforesaid R. Swaninathan's Case, the Apex
Court declined stepping up of pay of the seniors because
in that case the juniors were gettihg higher'pay than
the seniors because of the ad=hoc promotions grahted to
them . Hence, the Apex Court held that the increased pay
drawn by the juniors was due to the officiating or
regular service rendered by him in the higher posts for
period earlier than the seniors is not an anomaly
requiring stepping up of pay. Hence, it is apparent that
the set of circumstances in R, Swaninathan's Case and

in the present case is dissimilar and hence rejecting
applicants' prayer of equalisation of pay with that of
their juniors is apparently illegal and malafide and

liable to be set aside.

(iv) For that the said Central Civil Services

A~
A«m‘\,&am? ( D\\mHT :
“ Contd LN 2N 4
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( Revised Pay ) Rules, 1997 as came into effect from 1996
expressly provided the pay of the Government servant who
in the existing scale was drawing‘immediately before
1-1-1996 more pay than another Government servant junior
to him in the same cadre gets fixed in the revised scale
at avstage lower than that of such junior, his pay shall
be stepped up to same stage in revised pay scale as that
of a junior. The respondents in confommity with the said
provision of the aforesald rule ought to have rectified
the anomally so arisen, Failure on their part to do so

is violative of applicants' Fundamental Rights under article

14 and 16 of the Constitution of India.

(v) The impugned order rejecting the paayer of

the applicants in complete disregard of theAspecific
provisions laid down in the Central Civil services (Revised
Pay) Rules, 1997 is not sustainable in the eye of law and kk&

liable to be set aside and guashed.

(vi) For that the respondents while rejecting
applicants' prayer for parity of pay with their juniors
failed to consider that the anomalies in pay has arisen
due to application of FR 22-C ( Now FR 22(1)(a) (i) ) and
that in this present case the juniors were getting higher
pay than senior by virtue of the revision of pay'and hence
would have allowed the prayer of the applicants in stepping
up of pay and failure to do so has rendered it bad in law
Ao Gmre

Contd LR ]
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and it tie same is allowed to stand it wkll cause agbuse

of laW.

6. DETAILS OF REMEDIES EXHAUSTED :

‘That the applicants state that they have no
other alternative and efficacious remedy than to file this
application. The Applicants filed representation for redressal
of their grievances by the respondents which was rejected
and thereafter they had also filed an application dated
2 .4.2001 for review of the earlier order rejecting their claim °

which also subsequently was rejected by the respondents.

7. MATTER NOT PREVIOUSLY FILED OR PENDING BEFORE

ANY OTHER COURT @

That the applicants declare that they had
not previously filed any application, writ petition or
suit regarding the matter in respéct of which this appli-
cation is made before any court or any other authofity
or any other Bench or Tribunal nor any such writ petition,

application or suit pending before any of them.

8. RELIEFS SOUGHT

In view of the facts and circumstances
stated above in paragraph 4, the applicants pray for

following reliefs ¢=-

~

contd ...
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(a) Declaration that the impugned order'rejectingl
the prayer of the applicants with their juniors is highly
illegal, irrétional,'unconstitutibnal and violative of
Articles 14 and 16 of the Constitution of India and

against the proclaimed principles of equal pay for equal
work'of ouf Constitution and therefore, void and inopera=

tive in law.

(8) To set aside and quash the impugned order
dated 9.,7.2001 rejecting applicants' prayer for egqualisa-
tion of their pay with their junior and for a declaration
that placing the applicants at a lower scale of pay than

their juniors is illegal and arbitrary.

(C) Declaration that the action of the respondents

‘denying equalisation of pay to the applicants is uncons-

titutional and for a direction to the respondents issue

appwopriate orders for redressing applicants' grievances.

(D) Issue appropriate orders directing the
respondents to step up the pay of the applicants in confor-
mity with the m Rules and taking int® consideration their
seniority so that at least they get equal pay to that of
their juniors.
b . . 3

(E) Direction to the respondents that after
stepping up the pay of the applicants pay them the balance
Gl

wﬂhnym,

Contd o o0
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arrear calcul ated since 1,1,1996 till date.
(F) any other relief or reliefs to which the
applicants are entitled to as the Hon'ble Tribunal may

deem fit and proper.

9. INTERIM ORDER PRAYED 3

Pending disposal of this application an
observation be made that pendency of this application
shall not be a bar for the respondents to redress the
applicants® grievances and step up their pay so as to
enable them to graw at least equal pay to that of their
juniors. The applicants also pray that the instant appli-

cation be disposed of expeditiously.

10, PARTICULARS OF I.P.O., 3

(i) I1I.rP.0. No. 7 G 55067
(ii) DATE s b- R-Rev .

o

Guwaghati .

*0

(iii) Payable at

11, LIST OF ENCLOSURES @

X«mw . (,Jlﬁ "

As stated in the Index.
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VERIFICATION

I, Shri amitava Chatterjee, Applicant No. 1
and authorised on behalf of the other gpplicants and
being acquainted with the fécts and circumstances of the
case do hereby verify the statements made in paragraphs
1,2,3,4C  E3vi owmd ix ,xil)  are true to my knowledge and
those made in paragraphsl,C”H,vax,xﬁxHiﬂdﬂ)are true to
my information derived from records and I have not suppre-

ssed any material fact.,

and I sign this Verification on this, the

day of February, 2002 at Guwahati.

bion M

SIGNATURE



' Z2.Date

} - 3.Date
| | Acco

y : 4 .Date

of joining as ¢/T
of promotion to
untant. g

of promotion to Sr.

Accountant.

S.Month and year of

! passing incentive.

6.Pay
7.Pay
_~ - 8.Pay
9.Pay
10.Pay
¢ li.Pay
12.Pay
13.Pay
14.Pay
15.pay

on 1.,1.95
on 1.4.95
on 1.1.96
on 1.4.96
on 1.1.97
on 1.1.98
on 1.1.99
on 1.1.2000
on 1.1.2001
on 1.1.2002

16+.Their names at

\l Sl OIﬂ. O‘

of gradation

\ liSt.

&y .
T papa Chabnaberly
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STBTEMENT CF COMPARATIVE  SALARY OF ilphlleosifs | , @ = »

Amitaga Chatterjee

5,2.1986
30.11.1989

[

27.1.1994

T

April 1995.

.

_“Rs. 1440/~

Rs. 1480/~
Rse5150/= "
Rs.5150/-

Rs. 5450/~

ks« 5600/

Rs. 5750/~

Rs.5900/~

s+ 6050/~ .
440

Kumar Paritosh Deb

1.10.1988
11.4.1990

31.1.1994

Apeil 1995

Rs. 1440/~

Rs. 1480/~

Rs. 5180/~
ks.5150/-
Rs.5300/-
Rs.5450/~
Rs. 5600/ -
Rs.5750/
Rs. 5900/~
Rs. 6050/~
462

sanjoy Kr.Das

23.4.1986
11.4.1990

27.1.1994

April 1995
<

Rs. 1440/~
R. 1480/~
Rs« 5150/~
Rs. 5150/~
w5300/~
Rs. 5450/~
_ks.5600/~-
RS+ 5750/ =
B5900/-
Rs+6050 /-

~L 6l

N b

Annesare~ 1{(a).

\

Swapan Kr. Das

22.10,1986
16.1.1992.

16.1.1995.

T ——

April 1996

Rs-1400/-

Rs« 1400/~
Rs«5150/~ -

Rs«5300/~

Rs. 5450/~
5600/~

Rs« 5750/~

Rs. 5900/~

Rs+605Q/~
6200/~ ’
536,



- STATEMENT CF COMPARATIVE ) SALARY OF ':zﬁﬁﬂcm’:; 7,
oL

Name

2.Date of Joining as

Accountant.

3.,Date of promotion
to the post of
sr.Account. '

4.,Date of passing -
incentive ExXam.

5.Pay on 1.1.1995

c.Pay on 1.4.1995."
7.Pay on 1.1.1996.
8.Pay on 1.4.96

9.81.N0.as per
gradation list.

1

Dibakar Mazumdar

19.3.1990

.25.1.1994,

April, 1995.

Rs. 5150/~

W

Rs.461.

~

%ﬂ'

Shebendu Das

29.11.1990., 4
. i

24.2.1994,

April, 1996.

Rs. 1440/~

Rs. 1440/-
ks« 5000/~

%,53OQ/5zf

504 /=

Annexure-.

1(b).
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To

; The Comptroller and auditor General of India,
i 10, Bahadurshah Zafar Marg,

New Delhi -~ 110 002,

( Through the Accountant General ( 2&E ), Assam,
Guwahati )

Equalisation of Pay in respect of Shri Amitava
Chatterjee, Sr. Accountant.

Sub

*»

sir,

With due respeft I have the honour to lay before you
the following few lines for your kind consideration and favou=-
raple order please.

That Sir, my junior Shri Swapapn Kr. Das who had started
his career as C/T in this office on 22.10.86 is getting higher
pay from April, 1996 than me. The higher rate of increment
awarded for the passing of Incentive Exgnination for Sr. Accoun=
tant consequent upon Revision of Pay '97 in the cadre of Sr.
Accountant appears to be root cause of anomaly with the pay of
my junior.

* A synopsis of service particulars of both of us are

- appended below which will throw more light on the anomalies.

service Particulars of Service Particulars of
A. Chatterjee, Sr. Accountant Sri Swapan Kr Das, Sr. Accountant

D.O.J. 3 050286 (aN) D.OJ : 22.10.86 (F.N.
! Entry Code : C/T Entry Code : C/T
Date of Promotion to the Date of Promotion to the post of

f post of Accountant 30.11.89 Accountant : 16.,01,92

Date of Promotion to the Date of promotion to the post of
post of Sr. Accountant : IR Sr. Accountant : 16.01.95
| ' 27 .01.94
. Month & yr. of passing Month & year of passing Incentive
i Exam, for Sr. Accountant : Exan. for Sr., Accountant
? 04/95 4/96

ﬁl&/ww/ =

f o gwmw/g
Aotvocots”

contd...
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Pay as on 1.1,96 s RS, 5150/~ Pay as on 1,1,96 s &, 5150/-
D.N.I. 01.11.96 D.N.I. 01,01.97
Pay as on 1.1,96 s Rs, 5150/= Pay as on 1.1,96 : B, 5300/~
'Pay as on 1.11.96 : Bs, 5300/= Pay as on 1.1.97 s Bs. 5450/«
Pay as on 1,11,97 s+ R, 5450/= Pay as on 1.1.98 : Rs. 5600/=

Pay as on 1.11.98 6600/- Pay as on 1.1.99 g ks, 5750/~

g

"Pay as on 1.11.99 5750/=

&

From the above particulars it is clear that Sri Swapan
- Kr., Das, Sr. Accountant has been drawing higher pay that that

of mewe.f. 1.4,9.

May I therefore, request you to take necessary action
' for equalisation pf pay by stepping up my pay with effect from

1.4.9.

For this act of your kindness I shall ever remain

grateful to you.

Yours faithfully,

sd/=- anitava Chatterjee
Sr. Accountant,
0/0 the A.G. (AS&E) Assam, Guwahati.
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- The Comptroller and Auditor General of India,
10, Bahadurshah Zafar Marg,
New Delhi = 110 002.
( Through the Accountant General (ASE) Assam,'
Guwahati ) ‘
sub : Equalisation pf Pay in respect of Shri Kumar Paritosh
Deb, Sr., Accountant.
-~ Sir,

With due regpect I have the honour to lay before you '

the following few lines for your kind consideration and favourable

order please.

That Sir, my juniior Shri Swapan Kr. Das who had started

i his career as C/T in this office on 22.10.86 is getting higher

pay fram April, 1996 than me. The higher rate of increment

awarded for the passing of Incentive Exaninstion for Sr. Accoun-

tant consequent upon Revision of Pay °'97 in the.cadre of Sr.

Accountant appeafs to be the root cause of anomally with the

" pay of my junior,

A synopsis of service particulars of both of us are

appended below which will throw more light on the anomalies.

Service Pagticulars of

D.O aJt : 01 010.86 (FOI\IO)
Entry Cadre : C/T

Date of Promotion to the post
of Accountant : 11.04.90

Date of Promotion to the post
of sr. Accountant ¢ 31.01.94

=~ \
Month and year of passing
Incentive Exan, for Sr.
acctt. + 04/95

Pay as on 01,01,96 : 5150/-

;‘% 5. P 0070 ’ /zl;/
I ) /-

Service Particulars of

Sri Swapam Kr. Das, Sr. Accountant
D.OJ. 3 22.10.86
Entry Cadre s C/T

Date of promotion to th post of
Accountant ¢ 16.01.92

Date pf promotion to the post of
Sr. Accountant : 16.01.95

Mothh and year of passing
Incentive Exagn, for Sr.
Accountant : 04/96

Pay as on 01.01,96 s &. 5150/=

contd...
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D.N,I, : 01.01,97 D.N,I. : 01,01.97

Pay as on 01.04.96 : &, 5150/= Pay as on 1.4.96 : 5300/-
Pay as on 01.01.97 : Rs. 5300/« Pay as on 01.01.97 3 5450/ -
Pay as on 01,01,98 : Rs, 5450/= Pay as on 01,01.98 : 5600/ =

Rs. 5600/= Pay as on 01.01.,99 : 5750/~

.
3

Pay as on 01,01.,99

From the above particulars it is clear that Sri Swapan
Kr. Das, Sr. Accomntant has been drawing higher pay than that
of me w.e.£. 1.4.96.

May I therefore, request you to take necessary action
for wqualisation of pay by stepping up my pay with effect from
1.4.96,

For this act of your kindness I shall ever gxs remain

grateful to you,

Yours faithfully

Dated Guwahati, sd/- Kumar Paritosh Deb
the 17th Nov. '99. . 17.11.99
Sr. Accountant

0/0 the A.G.(a&E) Assan, Guwahati..
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To
The Comptroller and Auditor General of India.
10-Bahadurshah Zafar marg.
New Delhi : 110 002.
(Through the Accountant General (asF) Assan7
Sub: | Equlllsatlon of pay in respect of Shri Dibakar
_ Ma]wndar, Sr. Accountant.

il sir,

With due respect I have the honour to lay before you

| the following few lines for your kind conside@ation and favou-

frable order.,

That Sinp according to gradation list Sri Swapan Kr.
Das, Sr. Accountant is junior to me. But since 1.4.96 he has

been drawing higher pay than what I have been drawing.

Under the circumstances, I would request you kindly

to take necessary action for equilisation of my pay with that

1of of Shri Swapah Kr. Das w.e.f, 1,4.96,

And for this act of your kindness, I as in duty bound

shall ever pray.

Yours faithfully,

I Dated, Guwahati, 54/~ Dibakar Majumdar,

The 1 th Nov'99, ‘ : Sr., Accountant
. 0/0 the A.G.(A&E)assan,Ghy.

i
{
|

19205845 of 4;7
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To
The Comptroller and Auditor General of India,
10=-B ghadurshah Zafar marg.
New Delhi ¢ 110 002.
(Through the Accountant General (A&E)Assan)
Sub: Equilisation of pay in respect of shri Sanjoy Ranjan
Dey, Sr. Accountant.,
sir,

With due respect I have the honour to lay before you

the following few lines for your kind consideration and

:favburéble order,

That Sir, according to the gradation list Sri Swapan

" Kr. Das, Sr. Accountant is junior to me. But since 1,4.96 he

has been drawing higher pay than what I have been drawing.

Under the chrcumstances, I would request you kindly

- to take necessary action for equilisation to my pay with that

of shri Swgpan Kr., Das w.e.f. 1.4.96.

and for this act of your kindness, I as in duty bound

 shall ever pray.

Yours faithfully,

. Datedp Guwahati sd/- Sanjay Ranjan Dey

the 17th Nov! 99, Sr. Accountant.
0/0 the A.G.(A&E)Assam, Ghy.

Al A

/Z£~¢é%péh.CZA&AOU@éQM%?'
Letvseals”
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7 Sonerure -3

OFFICE OF THE ACCOUNTANT GENERAL (A&E)ASSAM
MAIDAMGAON; BELTOLA? GUWAHATI 781029

' TO .ADMN'1/.3—8/99-2000(PART;;‘II)/1078. Monday, July 09,2001

« 1
// With reference to their representation ’date_d 2nd

pril 2001 for review of represenattion dated 17.11.1999 for

———

: equalisation of pay with their juniors, I an directed to infomm

ar——

you that after g?)'fi.'ng through the Supreme Court Judgement and
subsequent specific clarification issued by the Headquarters

~office in the regard, the Ascountant General is of the opinion

. that the request made by pou in the zbove mentioned representa-

- tion cannot be acceded to.
: —————————.

This disposes your zbove mentioned representations.

54/ =
Sr. Accounts Officer
( admn )

To

. Shri amitava Chatterjee, S/A, Admn I Section
shri Dibakar Mazumdar, S/A, Pa0 Section

Shri Prahab Jyoti Chakraborty, S/a, Computer Cell
shri Kumar Paritosh Deb, S/A, GE Cell,

B> wh

L3

ﬂ/ﬂrb CAWW{

Aolve aols”
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, Circular No. 33-NGE/2000
No., 606/NGE(Ec)/28 = 2000 '

A= . : /—_/
OFFICE OF THE QQOMPTROLLER AND

AUDITOR GENERAL OF
INDIA.

‘To

All Principal Accountants General/Accountants General/
Principal Directors of Audit and Other Heads of
Department in IA & AD ( As per Mihing List)
Director (P), A.C.(C). OE & admn (local)

Sir,

A reference is invited to this office Circular No.

10 of 1988 No. 768- Exan 27-88 dated 4.8.1988 read with

—

- circular No., 59-Exan 27-88 II dated 26.2.90 regarding Incentive

- Bxgnination for Seniors auditors/ Senior Accountants under

which candidates securing fifty percent marks and above are

granted one advance increment in the Scale of Senior Auditor/

——————
Senior Accountant with effect from first of the month in which

the exgaination is held. Consequent upon implementation of

recommendations of Fifth Central Pay Commission anomalies in

pay have ariéen in some cases in the cadre of Senior Auditors/
Senior Accountants as a result of passing the Incentive Exagni-
nation by a senior before 1,1.96 and a junior after 1lgl,96.

The matter was referred ﬁo Governmment for considering rectifica-

tion of such. anomalies.

(
[’éinistry of PBinance after consultation with DOP & T

. T T - -

contd e

@Wwfd? g
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have held that such type of anomalies have not arisen due to
direct application of FR 22-C (Now FR = 22 (1)a)(i) ). In
such cases anomaly has arisen due to grant of increment at
a higher rate to the junior. In this connection Government
have drawh attention to various ordefs reléting to steppting
ﬁp_of pay, issued right from 4.2.1966. Para (c) of these
orders provides that gnomaly_should be as a result of appli-
cation of FR 22<C and in case where a junior is dfawing
higher pay than a senior by virtue of grént of adVancev
increment no benefit of stepéing up of pay will be allowed
to the senior officer. In the past DOP & T have been'agreéing
to step up pay in such cases in re;aXation of nomal ruies.
However after judgement of Hon'ble Supreme Court of India in
the case of R. Swaninathah and Others DOP & T have been
taking a consistent stand not to allow benéfit of stepping
up of péy of senior in cases where ganomaly is not due to =
' ]

direct application of Fr 22-C(Now FR22(1)(a)(1)).
In view of the position explained above it is

e

clarified that anomalies in pay which have arisen in the
Senior Auditors/Senior Accountants cadre as a result of

paasing Incentive Exan bu a senior before 1.1.96 and junior
A

after 1.1. 96 are not rectlflable.

Hlndl version will follow.

q——

Kindly achapwledge receipt by E-mail.

Yours faithfully

sd/~ Meengkshi Gupta
asstt . Comptroller & Auditor
General (N)

t
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ANNEXURE - &
| OFFICE OF THE ACCOUNTANT GENERAL (A & E) ASSAM

MAIDAMGAON : BELGOLA : GUWAHATI - 781029

| NO. ADMN 1/3=8/99=2000 (PT.II)/ 3240 Wednesday, January 23,

§ , 2002.
: In continuation to admn 1/3-8/99~2000 (Part I1)/
-}j\/’zsss dated 29.11.2001, Shri Asit Baran Chanda, Sr. Accountant

" | is hereby infomed that as per communication received by this

| office from Headquarters Office, the matt-er'of stepping up

of his pay has been referred to Ministry of Finanhce.

B o t=—T43
e e g e T S L TR
tare e TR

\ e o s T

| He is further informed that dinal decision in the

?métter will be communicated in due course.,

|

ishri Asit Baran Chanda ' sd/= Illegible.

i : 23/1

i Senior Accountant :

iCa 7 Section. o Assistant Accounts Officer (admn)
|

\

:
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9.

MINISTRY OF FINANCE

( Department of Expenditure )

NOTIFICATION

New Delhi, the 30th September, 1997

G.8.D., 569(E) = In exercise of the powers conferred

by the proviso to Article 309 and clause (5) of Article 148

‘of the Constitution and after consultation with the Comptroller

and Auditor General in felaaion to persons serving in the

indian Audit and Accounts Department, the President hereby

makes the followiig rules, nanely :=-

| short Title and commencement -« (1) These rules may be

called the Central Civil Services (Revised Pay) Rules, 1997.
{(2) They shall Ee deemed to have come into force on

the 1lst day of January, 1996,

Categories of Government Servants to whom the rules
“apply := (1) Save as otherwise provided by or under these

' rules, these rules shall apply to persons appointed to Civil

services and posts in connection with the affairs of the Union
" whose pay is debitable to the Civil Estimates as also to persons

serving in the Indian Audit and Accounts Department.

(2) These rules shall not apply to :-

ta) persons appointed to the Central Civil Services

and posts in Groups ‘aA', 'B', 'C' and 'D' under
the administrative control of the administrator

of the Union Territory of Chandigarh.

contd ...

f‘a%fmém/
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(b)

(c)
{a)

(e)

(£)

(g9)

(h)

3%
10.

persons locally recruitted for service in
Diplomatic, Consular or other Indian establish-

ments in foreign countries
persons not in whole-time employment ;
persons paid out of contengencies ;

persons paid otherwise than on a monthly basis

including those paid only on a piece rate basis ;

persons employed on contract except where the

contract provides ptherwise ;

persons re=employed in Epvernment service after

retirements

any other class or category of persons whom the
President may, by order specifically exclude
from the operation of all or any of the provisions

contained in these rules.

3. Definitions = In these rules the context otherwise

requires

(1)

(2)

'‘Basic pay' means pay drawn in the prescribed
scale of pay including stagnation intrement(s),
but does not include any other type of pay like

X *special pay', 'personal pay' etc.

‘existing scale' in relation to a Govermment
servant means the present scale applicable to

the post held by the Government servant ( or, as

contd,....
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the case may be, personal scale applicable to him )
as on the lst day of January, 1996 whether in a

substansiwe or officiating capacity.

Explanation = In the case of a Government servant, who was
on the lst day of January, 1996 on deputation
out of India or on leave or on foreign service,
or who would have on that date officiated in
one or more lower pésts but for his officiating
in a higher post, "existing scale" includes the
scale applicable to the post which he would
have held but for his being on deputation out
of Inéia or on leave or on foreign service oI,
as the case may be, but for his officiating in

a higher post :

(3) "Present Scale” in relation to any post/grade specified
in column 2 of the first schedule means the scale of

day specified against that post in column 3 thereof ;

(4) ‘revised emoluments' means the basic pay of a Govt.
servént in the revised scale and includes the revised
scale and includes the revised non-practising allow-
ance, if any, admissible to him, in addition to pay

in the revised scale.

(5) "revised scale" in rel ation to any post specified
in column 2 of the First Schedule means the scale

of pay specified against that post in column 4

contd...
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thereof unless a different revised scale is notified

seperately for that post ;

(d) "schedule" means a Scheduke annexed to these rules.

4, ~ Scale of pay of posts = The scale of pay of every
post/grade specified in column 2 of the First schedule shall

be as specified against it in column 4 thereof.

5. Drawal of pay in the revised scales - Save as other-
wise provided in these rules, a Government servant shall draw
pay in the revised scale applicable to the post to which he

is appointed :

Provided that a Government servant may elect to
continue to draw pay in the existing scale until the date on
which he earns his next or any subsequent increment in the
existing scale or until he vacates his post or ceases to draw

pay in that scale.

Explanation 1, - The option o retain the existing scale
under the proviso to this ruge shall be admissible only in

respect of one existing scale.

Explanation 2. = The aforesaid option shall not be admissible
to any person appointed to a post on or after the lst day of
January, 1995, whether for the first time in Government service,
or by transfer or promotion from another post and he shall be

allowed pay only in the revised. scale.

Explanation 3. = Where a Government servant exercises the

contd ...
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f option under the proviso to this rule to retain the existing
scale in respect of a post held by him in an officiating
capacity on a regukar basis for the purpose of regul ation
of pay ip that scale under Fundagmental Rule 22, or any other
rule or order applicable to that post, his sibstantive pay
shall be the substantive pay which he would have drawn had
he retained the existing scale in respect of thie Government
post on which he holds a lien or would have held a lien had
his lien néﬁ been suspended or the pay of the officiating
post which has acquired the character of substantive pay in
accordance with any order for the time being in force, which=-

ever is higher.
: 6., Exercise of Option =

(1) The option under the proviso to rule 35 shall be
exercised in writing in the form appended to the
%wmsmwMewaswr%mtmawmﬁWmm-
tioned in sub rule (1) within three months of the
date of publication of these rules or where an
existing scale has been revised by any order made
subsequent to that date, within thiree months of

the date of such order.
Provided that =

(i) in the case of a Government servant who is , on
the date of such publication or, as the case may
pe, date of such order, but of India on leave Or

deputation or foreign service oOr active service,

contd...
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(2)

(3)

(4)

Note 1

34

—
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the said option shall be exercised in writing
so as to reach the said authority within three
months of the date of his taking charge of his

post in India ; and

wheré a Government servant is under suspension
on the lst day of January, 1996, the option may
be exercised within three months of the date of
his return to his duty if that date is later

than the date prescribed in this sub=-rule.

The option shall be intimated by the Government

servant to the hea.d of his office.

Ffthe intimation regarding option is not received
within the time mentioned in sub=-rule (1), the
Government servant shall be deemed to have

elected to be governed by the revised scale of

pay with effect on and from the lst day of January,

1996 .
The option onee exercised shall be final.

Persons whose services were terminated on or after
the lst January, 1996 and who could naot exercise
the option within the prescribed time limit, on
account of death, discharge on the expiry of the
sanctioned posts, resignation, dismissal or
discharge or disciplinary grounds, are entitled

to the benefits of this rule.

contd...
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: Persons who have died on or after the 1l1st

day of January, 1996 and could not exercise
the option within the prescrinbed time limit
be deemed to have opted for the revised scales
on and from the lst day of January, 1996 or
such later date as is most beneficial to
their dependents, if the revised scales are
more favourable and in such cases, necessary

action for payment of arrears should be taken

by the Head of Office.

7. Fixation of initial pay in the revised scale :-

(1

The initial pay of a Government servant who elects
or is deemed to have elected under sub-rule (3) of

rule 6 to be governed by the revised scale on and

* from the lst day of January, 1996, shall, unless

(a) in the

(1)

in any casé the President by special order other-
wise directs, is fixed seperately in respect of
his substantive pay in the permanent post on which
he holds a lien or Qould have held a lien if it
had not been suspended, and in respect of his pay

in the officiating post held by him, in the follo-

mewmmnmﬂy:-
case of all employees =

an anount representing 40 per cent of the basis
pay in the existing scales shall be added to the

' existing emoluments' of the employees ;

contd ...
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(ii) after the existing emoluments have been so increa-
sed, the pay shall thereafter be fixed in the
revised scale at the stage next zbove the gnount

thus computed.
Provided that -

(a) if the minimum of the revised scale is more than
the amount so ‘arrived at, the pay shall be fixed

at the minimum of the revised scale :

(b) if the gnount so arrived at is more than the
maximum of the revised scale, the pay shall be

fixed at the miximum of that scale.
Provided further that -

where in the fixation of paj, the pay of Govermment servants
drawing pay at more than four conseguifive stages in én existing
scale gets bunched, that is to say, gets fixed in the revised
scale at the sane stage, tha pay in the revised scale of such
of these Government»servants who are drawing pay beyond the
first four consecutive stages in the existing scale shall be
stepped upto the stage where such bunching occurs, as under

by the grant of increment(s) in the revised scale in the

following manner, nauely @

(a) for Govt. servants drawing pay from the 5th upto
the 8th stage in the existing scale - by one

increment.

cont@...o
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(b) for Govt. servants drawing pay from the 9th
upto the 12th stage in the existing scale, if
there is bunching beyond the 8th stage = by two

. increments.

(c) for Govt. servants drawing pay from the 13th
upto the 16th stage in the existing scale,'if
there is bunching beyond the 12th stage - by

three increments.

I1f by stepping up of tie pay as aove, the pay of a Government
servant gets fixed at a stage in the revised ECaie which is
higher than the stage in the revised scale at which the pay
of a Government servant who was drawing pay at the next
higher stage or stages in the sané existing scale is fixed,
the pay of the latter shall also be stepped up only tb the

extent by which if f£alls short of that of the former.

Provided also that -

The fixation thus made shall ensure that every
employee will get atleast one increment in the revised scale
of pay for every three increments (inclusive of stagnation

increment®s), if any) in the existing scale of pay.

Explanation - For the purpose of this clause "existing emolu-

ments" shall include,

(a) the basie pay in the existing scale

contdeses
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(b) dearness allowance gppropriate to the basic pay |

admissible at index average 1510 (1960=100), and

(c) the anounts of first and second installment of
‘interim relief azdmissible on the basic pay in

the existing scale :

in the CaSeIOf employees who'are in receipt of speciai
pay/allowance J.n addition to pay in existing scale |
which has been recommended for repl acement by a scale
of pay without any special pay/allowanée, pay shall be
fixed in the revised scale in accordance with the
provisions of clause (A) ab6Ve except that in such

cases “"existing empluments" shall include -

(a) the basic pay in the existing scale ;
(b) admissible dearness allowance at index average

1510 (1960=100) under the relevant orders; and

(d) the anounts of first and secomd instalments of
interim releif admissible on the basic pay in the
existing scale and special pay under the relevant

~ orxders :

in the case of employees who are in receipt of special

pay compement with any other nomenclature in addition

- to pay in the existing scales, such as personal pay for

promoting small fanily nomms, special pay to Parliament'

contd...,



N

(D)

37

19,

Assistants, Central (Depiitation on Tenure) Allowance.
etc., and in whose case the sane has been replaced in
the revised scale with corresponding allowance/pay at

the sane rate or at a different rate, tha pay in the

" revised scale shall be fixed in accordance with the
1g]

provisions of clause (A) above. In such cases the
allowance at-the new rate as req.ommended shall be drawn

in addition to pay in the revised scale of paysi

in the case of medical officers who are in receipt of
non-practising allowance, the pay in the revised scale
shall be figed in accordance with the provisions of
clause (A) above except that in such cases the tem
"existing empluments" lshall not include NPA and will

comprise only the following =
(a) the basic pay in the existing scale:

(b) dearness allowance appropriate to the basic pay
and non-practising allowance admissible at index
average 1510 (1960=100) under the relevant orders;

: and

(c) the amounts of first and second instalments of
interim releif admissible on the basic pay in the
existing scale and non=-practising al lowance under

the relevant orders.

contd ...




L0 X

20

and in such cases, non-practising allowance at the new
rates shall be drawn in addition to the pay so fixed in

the revised scale.

Note 1 - The Government servanﬁs drawing pay upﬁo the
stage of Rs. 1030 in the existing scale of k. 775=12~
871-14-955-15~1030~20~1150 shall be fixed in S-2 scale
of pay and those drawing pay beyond the stage of ks. 1030

shall be fixed in S=3 scale of pay.

Note 2 - Where the increment of a Government servant
is on leave on the 1lst day of Jamuary, 1996, he shall
have option to draw the increment in the existing scale

or the revised scale.

Note = 3 = Where a Government servant is on leave on

the lst day of January, 1996, he shall become entitled

.to pay in the revised scale of pay from the date he

joins duty. In case of Government servant under suspen=
sion, he shall continue to draw subsistence allowance
based on existing scale of pay and ke his pay in the
revised scale of pay will be subject to final order on

the pending disciplinary proceedings.,

Note 4 - Where a Government servant is holding a perma-
nent post and is officiating in a higher post on a regular
basis and the scales applicable to these two posts are
merged into one scale, the pay shall be fixed under this
sub-rule with reference to the officiating post only,

and the pay so fixed shall be treated as suwbstantive pay.

The provisions of this Note shall apply, mutatis

contd ...
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mutandis, to Government servants holding in an officiating
capacity posts on different existing scales which have

replaced by a single revised scale.

Note 5 - Wjere the existing emoluments as calculated in
accordance with clause (a), Clause (B), Clause (C) or
Clause (D), as the case may be exceed the revised emoluments‘

in the case of any Govermment servant, the difference shall

/A be allowed as personal pay to be dbsorbed in future increases

in pay.

Note & = Where in the fixation of pay under sub-rule (1),
pay. of a Government servant, who} in the existing scale was
drawing immediately before the 1lst day of January, 1598 more
pay than another Government servant junior to him in the
sane cadre, gets fixed in the revised scale at a stage lower
thén that 6f such junior, his pay shall be stepped upto the

dpe stagie in the revised scale as that of the unior.

Note 7 - Where a Government servant is in receipt of personal

pay.on the lst day of January, 1996, which together with his

existing emoluments as calculated in accordance with clause

(a), Clause (B), Clause (C) or Clause (D). as the case may
be, exceeds the revised emoluments, than the difference
representing such excess shall be allowed to such Government

servant as personal pay to be dosorbed in future XRXXEREKEXX

increases in pay.

Note 8 = In the case of employees who are in receipt of

COntd e ¢+ &
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Personal pay for passing Hindi Pragya, Hindi Typewriting,
Hindi shorthand and such other exgninations under the"Hindi
Teaching Scheme" or on successfully undergoing training in cash

and accounts matters prior to the ist day of January 1996,

While the personal\pay shall not be taken into account for

purposes of fimation of initial pay in the revised scales,

they would continue to draw pérsonal pay after fixation of xk

their pay in the revised scale on and from the lst day of

J anuary, 1995 or subsequently for the period for which they
would have drawn it but for the fixgtion of their pay in the
revised scale., The quantum of‘such personal pay would be paid
at the appropriate rate of increment in the revised scale
from the dat® bf f;xation of pay for the period for which the

employee would have continued to draw it.

EXanination = For the purpose of this Note, "appropriate
rate of increment in ‘the revised scale" meand the anount of
increment admissible at and immediately beyond the stage at

which the pay of the employee is fixed in the revised scale.

Noté 9 - In cases, where a Senior Govermment servant
promoted to a higher post before the 1lst day of January, 1996
draws less pay in the revised scale tﬁan his junior who is
pfomoted to the higher post on or after the lst day_of J anuary.,
1996, the pay of the senior Government serVant‘should7be |
stepped up to an anount equal to thevpay as fixed for his-

junior in the higher post. The stepping up should be done

contd ...,
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with effect from the date of promotlon of the junior Govern-

/

ment servant subject to the fulfiwment of the follow;ng

conditions, namely :-

(a)

®)

| (C)

(a)

both the junior and the senior Government.

.servantg should belong to the same cadre‘

and the posts in which they have been promoted

should be identical in the same cadre.

the pre-revised and revised scales of pay of

the lower and higher posts in which they are

'entitled to draw pay should be identical .

the senior Government servants at the. time of

promotion have been drawing equal or more pay

. than the junior.

the anomaly should be directlylas a result of
the application of the provisions of Fundanen-
tal Rule 22 or any other rule or order regula-
ting pay fixation on such promotion in the -
revised scale. If even in the lower post, the
Junlor officer was drawlng more pay in the
pre-revised scale than the senior by virtue

of any advénce increments granted to him,
provision of this Note need not be invoked

to step up the pay of the senior officer.

contd e
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The order relating to refixation of the péy of the

senior officer the accordance with the dbove provisions should

~ be issued under Funéanental Rule 27 ahd the senior officer

will be entitled to the next increment on c mpletion of his
required qualifying service with effect from the date of

refixation of pay.

(2)  subject to the provisions of rule 5, if the pay as
fixed in the officiating post under sub-rule (1) is
lower than the pay fixed in the substantive post, |
the fomer shall be fixed at the stage next zove

the substantive pay..

8., Date of next'inceement in the revised scale - The
next increment of a Government servant whose pay has been
fimed in the revised scale in accordance with sub-rule (1)
of rule 7 shall be granﬁed-en the date he would have drawn

his increment, had he continued in the existing scale :

Provided that in cases where thw pay of a
Government servant is stepped up in tems of Note 6 or Note
9 to sub=-rule (1) and also second proviso to sub-rule (1)
of rule 7, the next increment shall be granted on the
completion of qualifwing service of twelve months from the

date of stepping up of the pay in the revised scale.

Provided further that in cases other than

those coWered by the preceding proviso, the next increment

contd cees
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of a Government sérvant, whose pay is fixed on the lst day
of January, 1996 at the same stage as the one fixed for 4
another Government servant junior to him in the same cadre
and drawing pay at a lower stage than his in the existing
scale, shail be granted on the sane date as admissible to
his junior, if the date of increment of the junior happens

to be earlier. ‘

Provided also that in the case of persons who had
been drawing maximum of the existing scéle for more than a.
year as on the lst day of January, 1996, next increment in
the revised 'scale shall be allowed on the lst day of January,

199%6.

Note 1 - In cases where two existing scales, one being a
promotional scale for the other, are merged, and the junior
Government servant, now drawing his pay at equal or lower
stage in the 1OWef scale of pay, and happens to draw more

pay in the revised scale than the pay of the senior Government
servant in the existing higher scale, the pay of the senior
Government servant in the revised scale shall be stepped up

to that of his junior from the sane date and he shall draw
next increment after completing the qualifying perior from

the date of such stepping up of pay.

9. Fixation of pay in the revised scale subsequent to the
1st day ©f January, 1996 - Where a Govermment servant
continues to draw his pay in the exisging scale and is

brought xm over to revised scale from a date latter

\

contd ...
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than the lst day of January, 1996, his pay £ron the
later date in the revised scale shall be fixed under
Fundameﬁtal Rules and for this purpoée hi; pay in the
existing scale shall havwe the same meaning as of
existing emoluments as calculated in accordance with

clause (a), clause (B), clause (C) or clause (D), as

the case may be of sub-rule(d) of rule 7 except that

" the basic pay to be taken into account for calculation

of those emoluments will be the basie pay on the later
Gate aforesaid and where the Government servaht is in
receipt ofspecial pay or non-practising allowance, his
pay shall be fixed after deducting from those emoluments
an anount equal to the special pay or non-practising
allowance, as the case may be, at the revised rates

appropriate to the emoluments so calcul ated.

Fixation of pay on reappointment after the lst day of
January, 1996 to a post held prior to thét date - A
Government servant who had officiated.in a poét prior

to the 1lst day of January, 1996 but was not holding
that post on that date and who on subsequent appointment
to that pos£ draws pay in the revised scale of pay shall
be allowed the benefit of the proviso to Fund amental
Rule 22, to the extent if would have been admissible
had he been holding that post on the lst day of January,
1996, and had alected the revised scale of pay on and

from that date.

contd ...
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11, Mode of payment of arregrs of pay - The arrears would
be paid in cash with the stipulation that where the
anount of arrears is less than k. 5000, it should be
paid in ohe insta;ment‘and where it is.in excess Of
.$. SOOO,bit should be paid in two instalments, in the
first instalment payment should be restricted to 'fs. 5000

plus fifty percent of the balance anount of arrears.

Explanation - For the purposes of this rule

(a) "arrears of pag", in relstion to a Govermment

servant, means the difference between -

(i) the aggregate of the pay. and allowances in
which he is entitled &s on account of the i

revision of his pay and allowances under

these rules, for the relevant period; and i

(ii) the aggregate of the pay and=ailowaﬂcés to
| which‘he would have been entitled (whethér :

such ﬁay and allowances had been received

or not ) for that period'had hislpayvand-

allowances not been so revised.

(b) "relevant period" means the period commencing on

the 1lst day of J anuary, 1996 and ending with the

4

30th September, 1997.

’

12. Overriding effect of Rules = The provisions of the %
Fundgnental rules, the @entral Civil services (Revision

) 1

contd ...
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of pay ) Rules, 1947, the Central Civil Services
(Revised Pay) Rules, 1960, the Central Civil Services
(Revised Pay) Rules, 1973 and the Bentral Civil Services
(Revised Pay) Rules, 1986, shall not save as otherwise
provided in these ruies, apply to cases where pay 4 is
regul ated under these rules, to the extent they are

inconsistent with these rules.

Power to relax - Where the President is satisfied that
the operation of all or any of the provisions of these
rules cagses undue hardship in any particular case,

he may, by order, dispense with or rel ax the requirements
of that rule to such extent and subject to such condi-

tions as he may consider necessary for dealing with the

case in a just and equitable manner.

Interpretation - If any guestion arises relating to
the interpretation of any of the provisions of these
rules, it shall be referred to the Central Government

for decision.
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IN THE CENT l L. ADMINISTRATIVE TRIBUNAL,
T e e orTTen -:J

GUWAHATI BENCH, GUWAHATI &

Y 9, /?A

i)

B

0. A. No. 39 OF 2002

Shri Amitava Chatterjee & Ors
-Vs-
Union of India & 6rs
-AND-
In the matter of : :
Written Statement submitted by the

Respondents.

The Respondents beg to submit written statement

as follows : - .

1. That with regard to paras — 1 to 3 of the O. A., the respondents beg to

n

offer no comments.

2. That with regard to paras 4 (i) to (v) of O. A., the respondents beg to
state that the applicant No. 4 — Shri Sanjoy Ranjan Dey was promoted to the

post of Accountant and joined on 16.8.1990 and as Senior Accountant on

25.1.1994 instead of 11.8.1990 and 31.1.1994 as mentioned in Para 4 (v) as per

N s
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records of this office (Annexure 1). Except the fact the respondents beg to offer

no comments.

3. That with regard to paras 4 (vi) to (x) of O. A., the respondents beg to

offer no comments as these are matter of records.

4.~ That with regard to para 4 (xi) of O. A., the respondents beg to state that
facts stated in this para are matter of records. However, the date of promotion
as Senior Accountant shown against the applicant No. 3 as 19.3.1990 and

~ applicant No. 4 as 27.01.1994 are not as per records of this office. The date of

~ promotion of both the applicants is 25.1.1994 (Annexure 2).

5. | That with regard to para 4 (xii) of O. A., the respondents beg to state
that the facts stated in the para appear to be incorrect to the extent that the pay
of the.applicants as well as that of the junior official referred to therein were
fixed at the same stage under the same scale as prescribed under CQS (ROP)

Rules 1997 and as such there was no anomaly as on 1.1.1996#]The anomaly

————

had arisen due to the grant of an advance increment to the junior official w. e. f.

1.4.1996 for passing the Departmental Incentive Examination for Senior |

S

Accountants.

6. . That with regard to para 4 (xiii) of O.A., the respondents beg to state

that the content of the para is matter of record. However, it is worth-
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- mentioning here that on receipt of the representations as stated herein, this

office, being a subordinate one working' under the Comptroller & Auditor

General of India, has referred the matter vide letter No. Admn 1/GHY/SEP//2-

- 46A/98-99/1665 dated 7.8.1998 (Annexure 3) to the office of the Comptroller

& Auditor General of India for issuance of necessary orders.| It is also td be ‘

——

" mentioned here that the case happened to be an extraordinary one and not

—

covered under the existing rules / orders and no action could be taken without

the approval of the ofﬁceof the Comptréller & Auditor General of India.

7. That with regard to para 4 (xiv) of O.A., the respondents beg to state
that the rejection of the representation by the Senior Accéunts Officer (Admn)

vide letter No. Admn1/3-8/99-2000(Part II) dated 5.7.2001 (Annexure 4)

. referred to in this para was nothing but an administrative action based on the

instructions contained in the Circular letter issued by the office of the

’ Comptroller & Auditor General (Annexure 5) in response to this office letter
No. Admn 1/Ghy/2-46A/98-99/1665 dated 7.8.98 referred to in Para 4 (xiii)

above,

y

3. That with regard to para 4 (xv) of O.A., the respondents beg to state that

the representation ‘of one Shri Asit Baran Chanda, (Annexure 6) a Senibr

Accountant of this office, has been forwarded to tlleiqfﬁc_qpif‘ the Comptroller

P

& Auditor General of India for re-cqps_:jde_:_ra_tion __yide this office letter No.

| {Admn 1/3-8/99-2000/(Part 11)/2302 dated 5.11.2001 (Annexure 7). However,

I

R EE——
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forwarding of the representation for stepping up of pay in respect of Shri Asit

Baran Chanda should not be considered as a discriminatory action. Further, this

office has no malafide intention in forWarding the representation of the above
ofﬁciai, as any positive result would equally apply to the present applicants as
well. This point can also be proved from the fact that even before the present
applicants represented for stepping up of their pay, this office has, on its own,
referred the case to the office of the Comptroller & Auditor General of India

vide letter No. Admn & Estt/Ghy/ROP-96/97/2339 dated zﬁﬁ_lﬂdyembc;r 1997

——

(Annéxure 8). Now it may also be mentioned that the matter is under

consultation with the Ministry of Finance (Annexure 9) /

9. . That with regard to paras 5 (I) to (ii) of O.A., the reépondents beg to

state that the rejection of the prayer of the applicants by Respondents is based

on the instructions issued by the office of the Comptroller & Auditor General
of India (Annexure 5). Further, in the light of Hon’ble Supreme Court order in
the matter of R. Swaminathan Vs. Union of India and others, (Annexure 10) the

Govt. of India has maintained not to allow the benefit of stepping up of pay

unless the anomaly is directly attributable to application of FR 22 (I) (a) D).

The anomaly in the present case being not directly attributable to the

application of FR 22 (I) (a_) (D), the rejection of the request of the applicants isl

in order. In this regard, order of Hon’ble CAT, Cuttack Bench in the matter of

OA No. 362 & 363 of 2000 (Annexurefll) in a similar case may be referred

o
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10.  That with regard to para5 (iii)) of O.A., the respondents beg to state that

though the circumstances of the case of R. Swaminathan and the 'present '

applicants seems to be different, however, the basic principle governing
stepping up / equalisation of pay stands. As the anomaly in the present case is

not directly due to the application of FR 22 (I) (a) (I) but for the

implementation of Revision of Pay, the demand of the applicants for N

equalisation of pay with that of the juniors cannot be acceded to in terms of the
existing instructions / orders. Hence, the stand taken by the respondents are

correct and just.

11.  The rejection of the prayer by the respondents for equalisatic\m of pay in

respect of the applicants are based on the rules in force ie. Revision of Pay |

Rules 1997 and not under FR 22 (I)(a)(1) and as such, is in order.

12. - That with regard to paras 5 (v) to (vi) of O. A., the respondents beg to
state that as the decision has been based on rules in forcé, the decision of the
respondents are in order. The anomaly as stated by the applicants hés arisen not
because .of application of FR 22(1)(a)(1) but due to the application of Revision
of Pay Rules 1997. Moreover, there is no prbvision-in the Revision Of Pay
Rules 1997 (Annexure - 12) to set right the anomalies of the nature arisen in

the case of the applicants. ~ Hence, the stand of the respondents is in order.
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13.  That with regard to paras 6 & 7 of O. A., the respondents beg to offer.

no comments as this is matter of records..

14. That with regard to paras 8 (A), (B) & (C) of O. A., the respondents beg
to state the decision to reject the prayer of the applicants are based on the rules

in force as stated in the preceding paragraphs and as such, it is in order.

15.  That with regard to para 8 (D) of O. A., the respondents beg to state
that the order of the Hon’ble Supreme Court of India in the case of R.

Swaminathan Vs. Union of India and also that of the Hon’ble Central

o\

Administfative Tribunal, Cuttack Bench, have proved that the claim of the .

applicants are not in order in the light of the Rules and Orders in force. Hence,

the prayer for relief sought for may be rejected.

16.  That with regard to para 8 (E) of O. A;, the respondents beg to state in
the light of the submissions made at Para 8 (D) above, the prayer made in this

para is not admissible and hence may be rejected.

17. That with regard to paras 8 (F) of O. A., the respondents beg to offer no -

comments.

18.  That with regard to paras 9 of O. A., the respondents beg to state that in -

_ the light of the facts stated abdve and particularly in view of the rejection of the
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| claim of the same nature by the Hon’ble CAT, Cuttack Bench, Cuttack, the

prayer for issuance of interim order is liable to be rejected.

VERIEFICATION

I, Shri #14;74{‘ ,4«%4‘4 . presently working as Dy.

Accountant General (Admn & V LC) be duly authorised and competent to sign-

this veriﬁéation, do hereby solemnly affirm a1‘1d state that the statement made
1 n para ‘ _ are true to my knowledge and
j belief, these made in para 7. being

- matters of records, are true to my information derived therefrom and rest are

my humble submission before this Honb’le Tribunal, I have not suppressed any

. material facts.

And I signed this verification on this - day of Aprii 2002.

[ Re)
oy. Agcountsnt Genersi (Admi..
SRR GT FTaID (K QA 2o
DO rhe Accountant General (A & ¥
yon qETETE

vusam, Guwahats

-

-t



"'i4 @x the Accountant .
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' 8ubk Joining report.
' 8ir,

Wwith referenc
I beg to report myse

. he Dy.Accountant Gene al, .. |
General(A&E) Assam,

16=-8~90
ountant

Admn.X ord
on a§JAcc

e to the . det
1£ for duty on promotd
1990(FN) .

on the 16th day of August,

Dated:lcuwahati;
The 16’8"900

Youra=£aith£u11y,

SQwA':%?ua-¢QD~fGW~ ;Qﬁh

—
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CANNE<URE ] S S¢-

TO ' ' v . f"- TN
THE DEPUTY BCCOUNTANT GEN::.RAL, o DR
GUWAHATI : ' -
(ADMN & ESTT.)
‘hs—th9—Leave—waS—t4ken—en—me&rea&—q&eund~a~céfh&&ieate
of fitness—S equired unéay—FundameptaL—RuLeallﬂis_ip;n1shud
7
‘ herewithr ’
Yours faithfully,
Full Nime : b‘@ﬁmg MPsJ \)MDER
signiature :
GuWahati‘: 7 '~ pesignaticn :. - Pnuzk‘
ated the ' Section @ GcE/)(! /s,«»afw\,\ :

K
K)

that secticn should report himself to the .eeew.-

- Admn.& Estt 3ranch - at once.

051094 (P

-—-—-_-—u— - _—-—— .-—- .-.....—-._—--—_—-——-.u-—.--———c—_-.-—_a—-———'—_-—————-——————-——

She/He is postei £O soveceses  section . The excass man of

v

5

- - = ,_—___—___...—..._



Annext RE T

" TO
THE DEPUTY BCCOUNTANT GENERAL, _ ‘
GUWAHATI = ~ N

(ADMN.& ESTT.)
CKA S(. /}CIJH

. I beg to report myself for ‘Juties)this day fora-noon/
V.ELAF my le 1\”5/7 fter _the C'lnC"’].Ai]j:‘lvc--l:j

eh Oy p\om.ohov. ah Q. Acekd wda Ectt orded sy, ©ea & 81N,

of unexpired portion of my leave for IR

--c-t--ioco.iooo..ocooo-n

&s the leave was taken on,mediccl ground 1 certificate

of fitness as requ}red und=r pundamental Rulp—71 is furnlshuﬁ

herewith.
Yours falfhfully,
- B NTAN L)£>
Full Name : SANTAY Q’J
gignature o fudsmeeo
Guw,lhati Deéignsiltion . St A’d‘-o“ﬁ‘k'\m*'
Dated the ,;z> -o(- 311 Section pFr-(a)- | ‘

.-——_..._—.——.——...-....-.-—..—...—.—.._-——_——--————.—_——

She/He is posted to ..eeeceee section . The excess man of

that sectisn should report hlmself to the seveees

'Admn. & Estt Branch at once.

. i e . wm o ew e - .-——-—-—.——-w-.—..u--——-u.—-.-——-—'
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OFFICE OF THE ACCOUNTANT GENERPL (ASE) ASSAM
MAIDANMGAON, BELTOLA, GUWAHATI 781028

ADMN 1/GHY/SEP/2-46A/98-99/1665 ‘ : ~~07-08-1998
To

The Comptroller & Auditor General of India

10, Bahadur Shah Zafar Marg

Indraprastha Head Post Office
~ NEW DELHI 110002

SUB:  CLARIFICATION ON FIXATION OF PAY UNDER CCS(ROP} RU,LES. 1887

Sir, : ‘ ~ :
In inviting a reference to the subject noted above, | am directed to state that due to fixation of

- pay under CCS(ROP) Rules, 1997, allowing advance increment 1o officials who have passed the

Incentive Examination for Sr. Accountants after 1.1.96 in the revised scale of pay of Sr. Accountants
have given fise fo some anomalies where seniofs who have passed the aforesaid examination prior to
1.4.96, are getting less pay than their juniors. *

9 The CAG's instruction No 6 under FR 27 clearly states that " Sr. Accountants/Auditors
securing 50% marks and above would be granted one Advance Increment in the scale of
Senior Auditor/Accountant with effect from {he first of the month in which the Examination is
held". Accordingly, efigible officials are granted advance increment presuming that it should be the
normal rate of increment in their existing scale. | |

3. The reason for anomaly is the lower rate of increment in the old-écale and higher rate of |

increment in the revised scale granted respectively to officials on passing of their said Examination
pefore and after 1.1.96. | -

4 The malter was referred to Hars. office for clarification vide this office letter No. Admn &
Estt/Ghy/ROP-96/96-97/2339 dated 19-11-1997 and against the point raised at 51.2, it was clarified
by Hars. office vide letter No. B7/PCC/11/97 dated 10.2.98 as under. - )
| "No orders for grant of incentive increment in the revised Pay Scale have been

issued, The question of ariomaly therefore does not arise" -

5. However, it is not clear as to what should be the quantum of benéfﬁt to be granted to
concerned officials in the revised scale on passing the Incentive Examination..

6. A few examples, which are illustrative and not exhaustive, are enclosed for ready reference
in the Annexure with a request to provide this office with instructions to settle the issue. '

Accountant General has seen.

Yours faithfully,

N A A

DY. ACCOUNTANT GENERAL(ADMN) 9’
Encl: 25 stated above, , .

wovscaes 5\ ( o/
e
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f . Ol‘BlCE OF 'I IIE ACCOUN TANT GENERAL (A&E) ASQAM _
) MAIDAMGAON BELI()LA GUWALHATI /81029

AY

NO. ADMN 1/3-8/99-2000(PART 11)/ : : - “Thursday, July 05, 2001

With reference to their representation dated 2" April 2001 for review of representation, dated
17.11.1999 for cquallsahon of pay with their juniors, 1 am directed to inform you that after g going through the
Supreme Court Judgement and subsequent specific clarification issued by the Headquarters office in this regard,
the Accountant General is of the opinion that the request made by you in the above memloned representation

cannot be acceded to.

This disposes your above mentioned representations. =
| \/

d ? v Sr. Accounts Officer (Admn)
! <, @
?< -V
e , | \w“ oY
1. Shri Amitava Chatterjee, S/A, Admn [ Sec.ion
2 Shri Dibakar Mazumdar, S/A, PAO Sectio:

% 3. Shri Pranab Jyoti Chakraborty, S/A, Comp.uter Cell {w‘—q' -
[A

4. Shri Kumar Paritosh Deb, S/A, GE Cel! )
G
| TAR
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: ' ~ No. 606/1\\;1,'\:;'.‘/”“ 2000 \!_

CIRG RG] AEE- el B icT T TIieR
\ (( D Wil U){ ¢ DE| L3 OFFICE :5¢ THE COME TROLLER

AMND AUDITGR GENERAL OF INDIA

cﬁAY/WL& | \

il Al g
Date

To
All Principal Accountants General/Accountants
General/Principal Dirzctors of Audit and
/,’ Other Heads of Department in 1A & AD (As per
/ Mailing List)
/ Director (P), A.C (C). OE & Admn (loc(xi)
Sir.

..~ﬁ.l'ei“:1'e11ce is invited to ﬂlis office Circalar No. 10 of 1628 No.
768 ~ Exar 7 - 38 dated 4.8. 1998 read with circuiar No. 39 — Exan - .7-S8 il
- dated 20.2.50 regarding Incentive Examination for Senior Audi ors/Scnior
Accountants, under whicii candidates securing fifty [‘J‘é‘rcent marks and above are
gré:l—t;&—one advance increinent in the scale of Scxﬁof A uditor/Senior Accountant
with effect frem rst of the menth in which the examination is held. Consequem
upon implementation ot ucommcndallo.\s 0. Fiftn Central Pay Commission
anomalies in pay have arisen in some cases in the (‘ad[c of Senior Auditors/Senior
Accountaits as a resuli of passing the Incentive Esamination by a senior before
[.1.96 and a junior afler 1.1.96. The matter was reférred o Government for
considering reciiﬁcation of such anomalics. |
Ministry of Finance afler consultation with DOP & T have held
that such typé of anomalies have not dl'isel1 (ilné'tc, direct application of FR 22 -
Now FR - 22 (I)a)i)]. In such cases anomaly has arisen .due to grant of
increment at a higher rate to the junior.. [n this connection. Government have
drawn allention to various orders rclillim_i to stepping up of pay. issued right {rom
4.2.1966. Para (c) of these orders provides that anmmly should be as a result of

application of FR 22-C and in: case where a junior is drawing higher pay than a

senjor by virtue of gram of advance increment. no benelit of stepping up of pay

will be allowed to the senior officer. In lhc past. DOP & 1 have been agrecing to
B s

step up pay i such cases mrelaxation of normal rutes. - However alter judgement

78l BN : ﬁ,ﬂ"" ' '

b .C//)‘ i il /05 o
’ ’\\ S ORI TR KA I fa e 110002 A

e { 10 Bahadurshah Zafar Marg, New Delhi- 10002
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of Hon’ble Supreme Co rt of India in the case of R .Sw.munalfmn and Others

DOP & T have been taking a consistent stand not 1o allow benefit of stepping up

of pay of senior in cases where anomaiy is not due to direct application of 'R 22

= C [Now FR 22 (1 (ay(ij].

In view of the position explained abovc it is clarified that

anomalies in pay which h; ve arisen in the Senior Audllors/ denior \ccounl‘mls

cadre as a result of passing Incentive Ex

e

e

after 1.1.96 are not rectifiable.
Hindi version will follow.

am by a senior before 1.1.96 and Junior

Kindly acknowledge receipt by -mail.

Yours faithfully.

{ ,’ i I

! [ (¢

E\\ b (L(;L-: s
(MEENAI\ShI GUPTA)
ASSTT COMP‘TROLx ER AND

AUDITOR GENERAL (N)
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ﬂ‘&’\\ . , - Annexuee 6 N\ )
+ " The Deputy Accountant Geperal (Adum) RN
" Office of the Accountant General ( A&E) Assam, '
'.';Guwahati-781029. "' A
Subje.ct‘:'- “ ‘ f'Ihe)réprésentation for stepping up and fixation of the scale of pay and salary
of the incumbent considering hig seniority in the cadre "Senior Accountant” on
’: , and from l’f.dayqup__ril 1996 T

Sir, +- RTINS T L A T
= .. Withdue respect the undersigned incumbent namely Sri Ashit Baran Chanda
most respectfully beg to state as follows: "« =7 vf R i
10 v:u1/%% (' That, the undersigned incumbent has joined on the 28" day of October
in the year 1986 (FN).as Clerk = cum - Typist. It is stated that the incumbent was allowed to
join in the scale of pay of Rs. 950 - 1500 with all other benefit permissible in the said scale of |
San b B T R T & ; '

EAAT) B

PSR N A .-;f_,, ! ot i I
o¥ . P

»

pay.: vt o aftosn r S ahe e Do e s v .
Sl B Qe ¢ That the: undersigned gince the date of his appointment  liag’ been
ol “contently rendering his service to the department with all sincerity and to the best of his
quality and also to the full satisfaction of the departmental superiors.” i i

.\ .3 b-i“That, it was on 19'® October in the year of 1990 he was promoted to the

‘post of Accountant under Administrative jurisdiction of your honour. On promotion to the

post of Accountant he:was allowed to draw his salary in the scale of Rs. 1200 - 2040 plu

other allowances as admissible. : T sesaihe

.o .4 cThat, it is stated on 24 February 1994 on the basis of seniority he was
promoted to the next higher cadre i.e: in the post of "Senior Accountant”. It is also stated that

hig salary was fixed in the appropriate scale of pay awarding on increment in accordance with

- ‘the rules in force at the relevant time, Thereafter, the incumbent ‘duly appeared:in the
ml "Incentive Examination” beld in the month of April 1995, It iz most humbly stated that the
o undersigned had qualified himself in the said examination. As:the undersigned come out
siccessfully in the-said examination he was allowed. financial benefit awarding: requisite

advance increment. It is further stated that the salary of the undersigned was fixed in'the scale

of Rs. 1280/"]).1!1.""\’” R I RTITE I SO L .7 L U FES T BN

.ot w48iE That, it is stated that on 01.01.1996 the petitioner incumbent reached in

the scale of Rs.'5150/-, thereafter on and from 01.01:1997 the ROP came into effect. Be it
stated here that one Mr. Dipak Kr. Das who was appointed 22.07. 1987 ns Clerk / Typist got

r\ ‘his promotion‘as "Accountant”s on' 05.06.1991, - thereafter the gaid ‘employee: passad

: examination and got promotion as "Senior Accountant’ on 06.06.1994. The’said employee
L \QB ¢ A& could pass "Incentive Examination” in the month of April 1996 was placed in the gcale of Rs,

e

NE 5,300/~ on and from 1™ Aprili1996. It may be pointed out here that this humble incumbent -
- passed Departmental Examination’ more than one and half year earlier than Sri Dipak Kr.
Das. For the sake of brevity & comparative statement is furnished as below :-' - wramin -
Service particulars of Sri A. B. Chanda Service particularg of Sri D. K. Das
Date of joining 28-10-1986(FN) as C/T Date of joining 22-07-1987(FN) as C/T
Promoted as Accountant on 19.10.1990 { Promoted as Accountant on 05.06.1991
Promoted as Sr. Accountant on 24.2.94 Promoted as Sr. Accountant on 6.6.94
Passing of Incentive Exam on 04 /95 Passing of Incentive Exam on 04 /96
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Pay as on 01 - 01 - 1996 Rs. 5,150/~ Pay as on 01 - 01 - 1996 Rs. 5,150/-
Pay as on 1™ April '96 Rs. 5,150/~ Pay as on 1°* April '96 Re. 5.300/-
Pay as on 1" January '97 Rs. 5,300/- Pay us on 1* January '97 Rs. 5,430/-
Pay as on 1" January ‘98 Rs. 5,450/- Payasonl” January 98 Rs. 5,600/~

| Pay as on 1% January '99 Rs. 5,600/ Pay ag on 1™ January '99 Rs. 5,750/-
Pay as on 1* January '2000 Rs. 5,750/- Pay os on 1** January '2000 Rs. 5,900/
Pay as on 1™ January '2001 Rs. 5,900/ Pay ac on 1* January '2001 Rs. 6,050/-

v 6. That, incumbent begs to state that on and from 1% February 1995 to
31% March 1995 he was allowed to draw salary of Re. 1,440/~ . He was given one advance
increment towards incentive for passing Incentive Examination. Again on and from 1% April
1995 to 31" December 1995 he was allowed Rs. 1,480/- towards incentive benefits for
passing the examination. On the other hand the above named junior .colleague at the relevent
time he was drawing Rs. 1,400/- and he was than yet fo pass incentive examination. It is
stated that upto this period, this petitioner incumbent as a senior person in the cadre was
getting seniority benefits. ' 3

7. That, it was on and from 1* day of January 1996 thig petitioner
incumbent was allowed to draw salary in the revised pay scale of Re. 5000 - 8000,
Considering his pay previous to the ROP, he was placed in the scale awarding Re. 5,150/-.
The said ROP gave exira benefit to the junior in the cadre and on and from 1% day of January
1996 Mr. Dipak Kr. Das was allowed to draw Rs. 5,150/~ revised scale of pay. The said ROP

showered a boost in the pay of the junior while {his incumbent being a senior in all respects,

his position was relegated to the equal of his junior. The petitioner incumbent here begs to
point out hig position in the Gradation List of 1% March 2000 which shows his name ggainst
Serial Number 524 whereas, the position of the above named junior colleague, in the same
Gradation List showed his position against Serial Number 333. o

8. That, so far knowledge goes to the fact that the above named junior

-~ colleague, Mr. Das could pass his examination in the early part of the year 1996 and he wag

awarded increment benefit on and from 1996. He was allowed to draw Rs. 5,300/~ for passing

the Incentive Examination till the 317 December 1996. :
9. - That, the undersigned incumbent bega to state that he being a senior, he

*was allowed to draw Rs. 5,300/~ on and from 1* Junuary 1997, whereas the above named

junior colleague was allowed to draw Re. 5,450/- on and from the aforesaid date. It is further
stated that gs a result of this anomalies situation created by the ROP, this incumbent could
draw his salary at Rs. 5,450/~ on and firom 1* day of January 1998, while the said junior was
drawing Rs. 5,600/- and on and from 1" January 1999, the petitioner could draw Re. 5,600/-
while the junior colleague was drawing Re. 5,750/,

_ 10, The undervigned incumbent begs to state that on the plea of lagt ROP
recommendations is not binding on the government in the present case which has cauged an
injury to the service career of the undersigned government servant. 1t iv stated that the last
ROP did not create any classification between the permanent employees in the cadre, the
present incumbent is serving, but in effect, of a gross mistake committed therein, a
classification is made relating to the senior person in the cadre passing incentive examination
earlier than the junior person in the same cadre have been denied appropriate stepping up in

" the scale of pay of the senior incumbent.

11, That it iz very shoutly and gpecifically gtated that the difference made

between the undersigned incumbent and the above named junior employee belonging to the

same cadre without any rational basis is totally illegal denial of benefits which the petitioner
ia entitled under the enshrined principle "equal pay for equal work” guaranteed by the
Conatitution of India 1tis very shoutly stated that {he unequal scales of pay based on no

RS




&

-G

Q"
N

classification or irrational classification caused by the ROP is no less than denial and
deprivation of legitimate pay benefils to the undersigned employee having much more
geniority than that of the above named junior. The undermgned incumbent is entitled to get
not lesser then his junior. At present this petitioner is suffering without any fault on his part.
It is further stated that this incumbent and the above named j Jumox both were recruited under
the A.G. Assam and till date they are discharging their duties in the same office. It is stated
that the undersigned petitioner and the above named Jjunior colleague belong to the same
cadre and the post in which they have been promoted is identical auid in the eame cadre. The
nature of the duty is also the same. The under 9|gned further begs to state that the scale of pay
of the lower posts and in the higher poat.; in which they are entitled to draw pay in the

‘identical scale, they should get equal pay in the higher posts, conmdex ing the question of
- seniority in the lower scale.

.12, Tt is stated thal the anomalies occmred due to ROP mentioned above
should be removed taking into considerafion the seniority of the undersigned. It is stated that
the present pelitioner is entitled to get salary more than his junior colleague named above.

13.  That, the anomaly in fixing the pay scale of the undersigned in the post
of Senior Accountant is his legitimate claim. The incumbent und°r<13ned is entitled to get his
pay protected in confirmity with his seniority in the lower cadre ay well a8 in the promoted
cadre, if, due to ROP the applicant suflers or logses his service benefil in the plomotwnal
posl than such inequality should be removed by stepping up the salary of the petmoner Itis
stated that the undersigned was getting higher salary than the above named junior in the
lower cadre. On promotion to the next post and as a result of ROP the petitioner's position has
been illegally reduced to the lower scale of pay. This gituation goes totally against . the
conztitutional guarantee to the petitioner. The anomaly in fixing the pay of the petitioner is
very clear. The anomaly should be removed by stepping up his salary. If this sort of anomaly
ig retained than the petitioner incumbent will looge future beneﬁt in the event of his

* promotioi to the next lugher post.

14, That, the undersigned pehhoner begs to gubmit that steppmg up ralary
should be done with effect from the date of plomotlon of the junior employee in the present
cadre. :

15.  Tha, this representation hag been filed bonqixed demandmg immediate
redressal of the grlevances stated above and justice is demanded.

' It is in the sforesaid facts and circumstances prayed to your honour to take into
consideration the grievances of the undersigned incumbent and to step up hig salary with
effect from the date he is getting lesser amount thm that. of the j Jumm emplovee named in the
representation.

And for this act of kindnese 1 shall remsin always duty bound ﬂ.ud grateful to

your honeur.

Dated, Guwahati the _ Yours faithyilly,

24" of August 2001 - '
| O//fg /W/Z Butea Clu

(ASIIT BARAN CHANDA)
~ Sr. Accountant
Office of the A.G. (A&E) Assam
- Guwahati - 29,
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NO. ADMN 1/3-8/9-2000 (Pt. 11)/2302 ‘Muonday, November 05, 2001

To ' :
The Asstt. Comptroller & Auditor General of India (#}

10,Bahadur Shah Zafar Marg
Indraprastha Head Post Office
NEW DELHI 110 002

pihg up of pay — Request for review of Headquarters decision

Sub:  Rectification of anomaiy by step
G/NGE(ENTT)/28-2000 dated 1% August 2000

.communicated vide letter No. 60

Madam, _
Kindly refer to this office lettcr N;e. Admn 1/GHY/SED/2-46a/98-99/1605 dated 7.8.1998
7 of suine senior officials with reference to the pay of

(copy enclosed) regarding stepping up of if);
No. 606/:GE (ENTT)/28-2000 dated 1

some of their juniors. Headquarters office, Jide fetter Mo.
has not acc'-:ded to the request for stepping up of pay citing. the

August 2000 (copy enclosed),

decision of Finance Ministry and the Depan:{:c:lt of Personnel and Training .

It is seen from Headquarters office letter referred to above that the rejection of the request 0

the officials to step up their pay with that of their juniors was based on a verdict of Hon’ble Suprem

‘Court in the matter of R.Swaminathan & Others .Vs. Union of India. A thorough study of the abov

case reveals that the higher pay received by tye jemor s «i azcount of him £ officiating earlier in th

higher post' as a result of a local officiating promotion; ivhereas in the instant case, the junior was ¢

no stage getting higher pay and there was n officiating promotion also. Accordihgly, equating bot

* the cases may not be juétiﬁed., B

In this regard, it may be mentione. here that the officials who have pésscd the Incentiv

awiag higher pay than their juniors till 1.1.1996. Howeve

Examination for Sr. Accountants were dr
amination after 1.1.1996 are gettir

the junior officials, who have passed the zbove mentioned ex

miore pay than their seniors since 1.4.1996 for the lone reason that the advance increment drawn by th

senior officials got ’rr:erged while fixing their pay under ROP’26. As explained in this office lett

under re‘fererice, the request of the officials se2ms to be justified and reasonable.
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No.Admn & E.<.n;1:/(:.1:;;/5{019-96/97'/W,«w”jl Dated. \

P To,
The Comptroller and Auditor General of India, ‘U\qjl
Post Bag No.7 ¢ WO
, Indraprastha Head Post Office B '
' New Delhi-11 0002 '

'Subject'-Fixation of Pay under R C.C. S(ROP)Rules,1996-
oo Clarification regarding-

i
i
N

e ' —
sir, 1o
“ ‘I am to invite a reference AHead Quarters Office

Q;l;; 1éTter No.hzh-audit(Rules)/45-97/IV-97/48 dt.7-10-97 on
‘the subject cited above and to state that ‘the following
|points of doubt have arisen during the course of fixation
of pay under C.C.S.(RoP)Rules,1996.

e

1) 1 inotéoeht‘fof every;B increments

Whether 1:3 benefit as envisaged under proviso #o

}Rule 7(%)(A) of C.C.S.(ROP)Rules,1996 is admissible

%with reference to increment actually drawn or on the

‘incremental stage basise.

i2) DIFFERENCE OF PAY DUE TO ADVANCE INCREMENT
P "

It has been observed in certain cases that by virtue

'.of an advance increment for passing Incentive Examination
ifor Sr,Accountants after 1-1=96 in the revised scale,some
]junior officials are getting higher pay than that of their
seniors, who were drawing higher higher@pay than their
Jjuniors in the pre-revised scale. The Senior officials

| . .
under reference also passed the mame examination and got

'lthe benefit of increment in the pre-revised scale.Whilc

l‘,
sfixing the pay of the seniors Py taking into account the

i whowed)
'with D.N.I. on 1-11-96 But their juniors whése pay was

a]so fixed at the stage of K.5150/« on 1-1-96 and got. the
ladvance increment in April/e6 apart from thelr normal

!

advance increment, theiipay fixsd at the stage of k. 5150/=enli%



i ;

increment on 1-1-97. Thus the juniors getting more p- ,*jv‘.
than their seniors. The Seniord officials now claimed
equalisation of their pay with the junior Weeofs April/96.
One of the illustrationgat ANNEXURE-I 1s given xer your

ready reference,

The. doubts mentioned above may please be clarified,

e |
DEPUTY ACCOUNTANT GENERAL(ADMN)

\QAQ | by/W'*'
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o " OFFICE OF THE COMPTROLLER
AND AUDITOR GENERAL OF INDIA

SPEED-POST

| BN
iz . 28.03.2002
Date

R.SRINIVASAN :
DIRECTOR (LEGAL)

Dear Shri '4/511*‘“‘

Please refer to your office letter No. Admn-lI/OA No. 39-2002/2001-
02/3671 dated 05.03/2002 regarding OA No. 39/2002 filed by Shri Amitava

Chatterjee, Sr. Acctt.

The matter is still under consideration with Govt. of India, Ministry of
Finance.
/7

: Yours sincerely
B@[— NC/\,QX '

Shri H.Abbas,

Deputy Accountant General (Admn)
O/o the Accountant General (A&E)
Maidamgaon, Beltola,
GUWAHATI-781029

e bt

6'-*{1\‘1’\ 28 um ba

a’V\4\r‘L‘K Wyt

10,3@1@@3 S wrt, 93 Reell-110002

10, Bahadurshah Zafar Marg, New Delhi-110002
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/ The junior under the above mentloned crrcumstances gets higher pay because

ANN&xUZﬁ' ’0 | (%@T -

\\
(1997)7 SUPREME COURT CASES 690
(Before J S Verma, C.J and Sujata V.Manohar and B.N.Kirpal,JJ)

UNION OF INDIA AND ANOTHER - ...‘ ..... Appellants
Versus
R. Swaminathan and others _ C eeeeeen Respondents

Civil Appeals No.8658 of 1996 with Nos.8810, 8690-94, 8731-8777, 8876, 8813,
8680-82, 8684-86, 8873, 8874,-8778-8800, 8814-8818, 8875, 10978 of 1996, 8811-8812,
8687, 8730, 8689, 8872 of 1996, 689 and 690 of 1997, 6267-6287 of 1997, decided on
September 12, 1997.

[Ed. In the judgement there is s repeated reference to “I'roviso to FR22”. This is a mis-
quotation. The proviso in fact is connected with FR22(I) and not FR22. In the head-note
reference has therefore been made to FR22(I) and not to FR 22]

A. Service Law-Pay-Fixation of pay-Anomaly-Deptts. of P&T and Telecommunications-
Juniors officiating in promotional posts on account of thelr local ad hoc promotior
while seniors not so officiating before their regular promotron —held, by operation o
proviso to FR22, Juniors were rightly given higher pay than their seniors- held, wa
not an anomaly recognised by the Gevt. of India orders — Higher pay drawn by the
junior was also not “ directly as a result of application of FR 22 C now FR 22 () (a
(1)” — seniors therefore not entitled to stepp.ing up of their pay with reference to thei

juniors’ pay- Fundamental Rule, FR 22 (I) proviso and 26 (a)

The issue involved in this case was whether a senior employee who gets regula
promotion on all India basis earlier than his junior. is entitled to get his pay stepped witl
reference to pay of his junior whose pay on regular‘ promotion was ﬁxed at‘ a higher stag’
because the junior got opportunity of Local ad hoc promotron wh11e the senior did not ge-
such opportunity. Y
4
i
o
proviso to FR 22 (I) and FR 26(a) which recogmse servrce rendered on ad hoc promot1 %
for pay fixation /increment on regular promotion (Though such penod may not count fo:

seniority on promotion post}. The j junior by virtue of ad hoc premotion may get pay moj

than his senior in the All India seniority list .This happerred in the present case als
because the Deptt of Telecommunication is d1v1ded mto number of circles within th—

country. The regular promotrons from the junior post in question to the hrgher post we

IR e
T
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made on the basis of All India seniority. The heads of circle have , however been

deiegated pewers for making local officiating arrangements based on circle senfority to

the higher posts in question against short time vacancies up to 180 days in the event of

 regular empanelled officers not being available in that circle. Under this provision for

local officiation, the senior most official in the cifcle is allowed to hold charge of the
higher posts for a limited duration. This is purely out of administrative consideration and
is resorted to tide over the exigencies of work. This practice has been followed in all
circles in the Deptt of Telecommunication since 1970. This is because at time it is not
possible to fill up all the vaeancies in a particular c_frcle for various reasons such as non
joining by é particulars persons, chain promotions or short terrﬂ vacancies arising on
account of leave etc. It is also not always possiblé to convene the DPC meeting for filling

up all the posts which are available for short periods on an All India Basis because of

'administrative problems. To fill up this gap Govt. issued instruction from time to time to

allow local ofﬁcxatmg arrangement in the mterest of work. By virtue of prov1so to FR 22
(I) , the juniors in each of these cases received hlgher pay on thelr regular promotlon than

the seniors.

Govt. of India order No. F.2(78)-E-HI (A)/66 dt.4.2.66 provides for removal of

anomaly if the following three condition are satisfied: ,

(a) Both the Junior and seniors officers should belong to the same cadre and the post
in which they have been promoted or appointed should be identical and in the same
cadre | |

(b)  The scale of pay of the lower and the higher post in which they are entitled to draw
pay should be identical

(c) The anomaly should be directly as a result of apphcatlon of FR 22C now FR 22(1)

~ (a)(1).There is another Govt. of India O.M. dt. 4.11.93 in which provides that * the
increased pay drawn by the junior either due to ad hoc officiating/regular service
rendered in the higher posts for periods earlier than the senior ,cannot , ........... be
an anomaly in strict sense of the term.

Held:

The difference in pay of the junior and the senior in the present case is not a result
of application of FR 22(I) (a) (1). The higher pay received By the junior is on acclount of

his earlier officiation in the higher post because of a local ofﬁc}iating promotion. He may,

- because of the proviso to FR 22 (I), have earned increments in the higher pay scale of the

posts to which he is promoted on account of his past service and also his previous pay in



oy
the promotional posts has been taken into account in fixing his pay on promotion. It is
these two factors which have increased pay of the juniors. This cannot be considered as

anomaly requiring the stepping up of the pay of the seniors. \

Govt. of India O.M. dt 4.11.93  also ‘negatives the respondents claim. The
increased pay drawn by the junior because of the ad hoc ofﬁcieti9ng or regular service
rendered by him in the higher posts for period earlier than the _:senior is not an anomaly
because pay does not depend on seniority alovnev nor a seniority alone a criterion for

stepping up of pay. The employees who have not officiated in the higher post earlier,

“however, will not get the benefit of proviso to FR 22(1). The employees in question are

therefore not entitled to have their pay stepped up under the said govt. order because the
difference in the pay drawn by them and the higher‘ pay drawn by their juniors is not as a

result of any anomaly; nor is it a result of the applieation of FR22 (I) (a) (1) .

B. Service law- promotion- ad hoc local promotion against short term vacancies in Dept.
of Telecommunication which is divided in several circles within the country — All
India seniority, whether to be followed — plea not accept‘ed observing that making
short term local promotion is primarily a matter of adminisfrative exigencies because
there are difficulties in following All India seniority ih such situation- However, need -
for laying down norms for making short term promotion emphasised- Further held,
local officiating arrangement does not advers“eiy affect seniority or regular promotion

of a senior employee on the basis of All India seniority list.

Held:

The aggrieved employees contended with some justification that the local
officiating promotion within a circle have resulted in their being deprived of a chance to
officiate in a higher posts, if such a chance of officiation arises in a different circle. They
have submitted that since there is an All India seniority lists for regular promotions , this
All India seniority lists must prevail even while making local officiating appointments
within any circle. The question is basically of adﬁiinistrative exigencies and the difficulty
that the administration may face if even short term vacancies have to be filled up on the
basis of All India seniority by celling a person who may be stationed in a different circle in
a region remote from the region where the vacancy arises, and that too for a short duration.
If such vacancy is of a long duration there is no administrative reason for not following the

All India seniority. Most of the grievances of the employees will be met if proper norms



QP 37
¢ | ¥
are laid down for making local ofﬁoiating promotions. Neither the seniority nor the regular

promotion of these employees is affected by such officiating l_oc.z;il. arrangements.

Appeals allowed A

The judgement of ‘the court was delivered by Sujata V. Manohar J- delay

condoned.
2. leave granted in the special leave petition.
3. These appeals have been filed from the judgements of various benches of CAT.

The employees who are before us to the departmenf of Posts and Telegraphs and

Telecommunication they can be broadly classified in to two categories:

Those who belong to the Accounts stream aod those who belong to the engineering
stream.
In the accounts stream we are concerned with the two posts , the post of AAO and the
next promotional post of Accounts Officer in the engineering stream there are employees
belonging to telegraph traffic service and employees belonging to Post and telegraph
electrical wing services. In the Tclegraph traffic services , we are concerned with the post
of junior engmeers and the promotlonal post of Asstt Engmeer In the stream of telegraph
traffic service we are concerned with the post of Asstt. Superintendent, telegraph traffic
services subsequently re-designated as Jr. Telecommunication officer and the next
promotion post of Superintendent. Telegraph traffic now designated as Sub divisional
Engineer. In the Post and Telegraph electric wmg we are concemed with the post of Jr.
Engineer and the next promotional post of Asstt. Engineer. In C.A. No.8730 of 1996 the
respondent was a jonior stenographer in the National Aero Space Laboratories, Council of
Scientific and Industrial Research. The question raised is the same- of pay fixation on

promotion.

4. All these appeals and special leave petitions raised a common question relating to
interpretation of certain fundamental rules which govern the services of all these
employees, and certain govt. orders issued in these behalf. The promotees who

respondents in these appeals claimed that they are getﬁng in the promotional post
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- less pay.than their juniors who have been subsequently promoted to the same post.
This is an anomaly which should be removed by stepping up their pay to the same

level as their juniors from the date he was promoted. |

For the sake of convenience, we are referring to the facts in Civil Appeal No. 8658
of 96. The respondents, R.SWaminathah,- at the material time, was an Accounts
Officer with the Madras Telephones. Prior to his promotion as Accounts Officer,
he held the post of AAO. On his promotion to the post ef AO on 18.2.1988 his pay
was fixed at Rs. 2675/-. One J.N. Misra, who was juni‘or to the respondent was also
subsequently promoted to the post of AQ. His pay, was , however, fixed at Rs.
3125/-. The respondent thereupon, filed OA No. 1324 of 93 before the CAT
Madras Bench claiming that his pay should be stepped up to equal that of hlS junior
Shri J.N. Misra from the date on which the anomaly arose and that he should be
paid all arrears arising on accounts of such re-fixation. The Tribunal vxde its
judgement dated 9.2.94 allowed the respondent s application on the basis of its

earlier decision which is also the subject matter of appeal before us.

Fixation of pay on promotion to a higher post is govefned by FR 22 (I)(a)(I) which

was formerly FR 22 C which is as follows:

“ FR 22(1) the initial pay of govt. servant who is appointed to a post on time scale

of pay is regulated as follows”

(2)(I) where a govt. servant holding a post (_)ther than a tenure post in a substantive
or temporary or officiating capacity is premoted or appointed in a substantive,
temporary or officiating capacity as the case may be, subject to the fulfillment of
the eligibility conditions as prescribed in the relevant recruitment rules, to another
post carrying duties and responsxbllmes of greater importance than those attaching
to the post held by him, his initial pay in the time scale of the hlgher post shall be
fixed at the stage next above the notional pay amved at by 1ncreasmg his pay in
respect of the lower post held by him regularly by an increment at the stage at

which such pay has accrued or Rs. 25/- only, whichever is more”.
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The proviso to FR 22 is as follows
Provided that, both in cases covered by clause (b) if he —
(I)  has previously held substantively or officiated in
()  inthe same post;

(i)

then the initial pay shall not, except in cases of rever‘sion to parent cadre governed
by proviso I)(iii), be less than the pay, other than special pay, personal pay or any
other emoluments which may be classified as pay be the Presidént under Rule
9(25)(a)(iii) which he drew on the last occasion, and he shall count the period
during which he draw that pay on a régular _basisvon such last and any previous

occasions for increment in the stage of the time scale equivalent to that pay”.

For the fixation of pay on promotion, therefore, one has to first look at the pay
being drawn by the promotee in the lower post. This pay in the lower post must be
increased by one increment in that pay scale. His initial pay in the time scale of the
higher post is fixed at the stage next above this notionél pay arrived at in the lower
post. '

The fixation of the pay in the higher post is, however, subject to the proviso. If the
person so promoted has earlier officiated in the higher post or substantively held
that higher post for short or long term duration, then'(I) his last pay which is fixed
under FR 22 (I)(a)(I) should not be less than the last pay which he drew when he
last held the higher post (ii) the period during which he drew that pay on such last
and any previous occasion shall count for increments in the time scale of pay for
the higher post. For example, if the promotee had"prcviously on various occasions,
officiated in that higher post for different periods, and if the sum total of periods
for which he so officiated is more than 12 months, he would be entitled to an
increment in that higher pay scale. His initial phy, therefore, on his regular
promotion, will be fixed taking into account, hot mérely his entitlement on the
basis of his notional pay in the pay scale of the lower post, but also taking into
account the last pay drawn by him while he was officiating in the higher post and
also counting the previous periods during which he so officiated for his increment

in the higher pay scale. The deptt. Has also, in this connection, drawn our attention

" to FR 26 which, inter-alia provides as follows :
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“FR 26(a) All duty in a post on a time scale counts for increments in that

time scale” .

Provided that for the purpose of arriving at the date of next increment in that time
scale,} the total of all such periods as do not count for increment in that time scale, shall be

added to the normal date of increment”

9. We are, howeyer, in the present case, concerned basically with FR 22 (I)(a)(I) and
the proviso to FR 22 because in all these appeals, the junior employees who have

- got higher pay on promotion than their senjors, had ofﬁciated in the promotional
post for different periods on account of local ad hoc promotions granted to them.
This is because the Depft. Of Telecom. Is divided into a number of circles within
the country. The regular promotions from the juhior posts in question to the higher
posts are on the basis of all India seniority. The Heads of circles have, however,
been delegated powers for making local ofﬁciating arrangements based on Circle
seniority to the higher posts in question against short term vacancies up to 120
days in the event of the regular panelled officers not being available in that circle.
This period of 120 days subsequently revised to 180 days. Under the provision for
local officiation, the senior most official in the circle is alloWed to hold the charge
of the higher post for a limited dufation. This is purely out .of administrative
considerations and is resorted to in order to tide over the exigencies of work. This
practice,.we are informed, has been followed in all the circles in the DOT since
1970. This is because, at times, it is not.possible to fill up all vacancies in a
particular circle for various reésons such as non-jofning by a particular person,
chain prémotions or short;terrn vacancies arising on account of leave etc. It is
submitted before us by the deptt. That it is not always possible to convene
meetings of DPC for filling up all the pdSts which are only available for short
‘periods on all India basis of administrative problems. T§ fill up this gap, the govt.
has issued instructions from time to time to allow local officiating arrangement in
the interest of work. The deptt. Has also poinfed out that all the aggrieved
employees in these appeals have availed of such officiating promotions as and

- when such occasions arose in their circle and they were eligible. The juniors,
therefore, in each of theée cases, who have received this, higher pay on account of

the application of the proviso to FR 22.
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According to the aggrieved employees, this has resulted in an anomaly. Govt.
Order bearing No. F 2 (75) 66 dated 4.2.66 has been issued for removal of anomaly
by stepping up of pay of a senior on promotion‘drawiny'g less pay than his juniors. It

provides as follows :

*“ 10 Removal of anomaly by stepping up of pay of seniors on promotion
drawing less pay than his juniors — (a) As a result of application of FR 22 C
-. In order to remove the anomaly of a govt. servant promoted or appointed
to a higher post on or after 1.4.61 drawing a lower rate of pay in that post
than another govt. servant junior to him in the lov;'er grade and promoted or
appointed subsequently to another identical post, it has been decided that in
such cases, the pay of the senior officer in the higher post should be stepped
up to a figure equal to the pay as fixed for the junior officer in that higher
post. The Stepping up should be done w.e.f. the date of promotion or
appointment of the junior officer and will be subject to the following

conditions; namely:

(a)  both the junior and the senior should belong to the same cadre and
the posts in which they have been promoted or appointed should be
identical and in the same cadre;

(b) the scale of pay of the lower and the higher posts in which they are

. entitled to draw pay should be identical;

(c) the anomaly should be directly as a result of the application of FR

22C. For example, if even in the lower post the junior officer draws
- from time to time a higher rate of pay than the senior by virtue of
grant of advance increments, the above pfovisions will not be

invoked to step up the pay of the senior officer.

The orders re-fixing the pay of the senior officers in accordance with the
above provision shall be issued under FR 27. The next increment of the senior
officer will be drawn on completion of the requisite qualifying service with effect

from the date of re-fixation of the pay.

As the order itself states, the stepping up is subject to the three conditions;

viz. (I) Both junior and senior officers should belong to the same cadre‘. and the
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posts in which they have been promoted should be identical and in the same cadre

(i1) the scale of pay of the lower and the ”'h‘igher posts should be_ identical (iii)

_ anomaly should be directly as a result of the applicatioh of FR 22I)(a)(1). We are

concerned with the last condition. The difference in the pay of a junior and a senior

. in the case before us is not as a result of the application of the FR 22(I)(a)(I). The

higher pay received by the junior is on account of his earlier officiating in the

higher post because of local officiating promotions_which _he got in_the past.

Because of the proviso to Rule 22 he may have earned increments in the higher pay

scale of the post to which he is promoted on account of his past service and also

* his previous pay in the promotional post has been taken into account in fixing his

" pay on promotion. It is these two facts whz_'ch have increased the pay of the juniors.

It is these two factors which have increased the pay of the junior. This cannot be

considered as an anomaly requiring the stepping up of the pay of the senior.

The OM dated 16.11.93, GOI, DOPT has cited various instances when stepping up
of pay cannot be done. It gives, inter-alia, the \following instances which have
come to the notice of the Department with a request for stepping up of pay. These

are:

(@)  “when a senior proceeds on EOL which results in postponement of the Date
of Next Increment in the lower post, consequently he stands drawing less
pay than his junior in the lower grade itself. He, therefore, can’t claim pay
parity on promofion even though he may be promoted earlier to the higher
grade; '

(b) If a senior foregoes / refuses promotion leading to his junior being
promoted / appointed to the higher post earlier, the junior draws higher pay
than the senior. The senior may 'bé on deputatidn which the junior avails
and ad hoc promotion in the cadre. The incr’ease_d pay drawn by a junior
either due to ad hoc officiating / régular service rendefed in the higher posts
for periods earlier than the senior, can’t, therefBre, be an anomaly in strict
sense of the term. ‘

(c)  If a senior joins the higher post later than the junior for what-so-ever
reasons, whereby he draws leSs pay than the junior, in such cases the

senior cannot claim stepping up of pay at par with the junior.
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There are also other instances cited in the Memorandum. The Memo. Makes it
clear that in such instances a junior drawing morej‘ than his senior will not
constitute an anomaly and, therefore, stepping up of pay will not be admissible.
The increased pay drawn by a junior because of a(i hoc officiating or regular
service rendered by him in the higher post for periodé earlier than the senior is not
an anomaly because pay does not depend on seniority alone nor is seniority alone a

criterion for stepping up of pay.

The aggrieved employees have contended with some jusﬁﬁcation that local
officiating promotions within a circle have resulted in their being deprived of a
chance to officiate in the higher post, if such chance of officiation arise in a
different circle. They have submitted that since there is all India seniority of
regular promotion, this all India seniority of regular promotion, this all India
seniority prevail even while making local officiating appointments within any
circle. The question is basically of administrative exigency and the difficulty that
the administration may face if even short term vacancy have to be filled on the
basis of all India seniority by calling a person who may be stationed in a different
circle in a region remote from the region where the 'vaéancy arises and that too for
a shdrt duration. If such a vacancy is of a long durat‘ion, there is no administrative
reason for not following the all India seniority . Most of the grievance of the
employees will be met if proper norms are laid down for inaking local officiating
promotion. One thing, however, is clear. Neither the seniority nor the regular
pi‘omotion of these employees is affected’by such bfﬁciating local arrangements.
The employees who have not officiated in the higher post earlier, however, will not

get the benefit of the proviso to FR 22.

The employees in question, therefore, not entitled to have the pay stepped up
under the said Govt. Order because the difference in the pay drawn by them and

the higher pay drawn by their juniors is not as a result of the application of FR

22(Da)()).

The appeals are, therefore, allowed and the impunged orders of difference Benches
of the Central Administrative Tribunals which have held to the contrary are set

aside. There will, however, be no order as to costs.

10
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CENTRAL ADMINTSTRATTVE TRTRUNAL,®
 CIPPTACK DENGH, CUTTACK. - N

0.n.NOS. 362 & 363 oF 2000 -~
Cuttack, this the fyi. day of august, 2001

"HON'BLFE SHRI SONATH S0, VTCR-CHATRAN
ANN KN
HOM'BLF. SHRI G.NARASTMHAM, MEMRRER(JUDTCTAL)”

“In OA  362/2000°

10.

Sri NDebi Prasad *ohapatra, aged ahout 3R years, son of
Sri Bansidhara *ohapatra, resident of village npilo,
Post Jhadeswapur, Dnistrict-Cuttack and at present
workingy as Senior Accountant.

Sri A.Jankiram, aged ahout 43 years, son of Sri
A.Narasimha Rao, resident of village/post Golapalli
Street, Rerhampur, Nistrict-Ganjam, .and at present
working as Senior Accountant.

Sri Pramad Kumar Samal, ayed ahout 41 years, son of Sri
Raghunath  <amal, resident of  village/Post-Jarka,
District-Jajpur and at present working . as C<enior
Accountant. .
Sri Pramod Kumar Rout, Aged abbut 42 years, son of Sri
Rajkishore Rout, residentsof village/post <ingapur,
Nalakani, NPistrict-Jagatsinghpur, - and at present
workﬁng\ﬂf_Sectiqqﬂﬂfficer on ad hoc bhasis.

g _
Sri Trilochan Riswal, aged about 43 'years, son of Sri
Krushna Chandra Riswal, village/post-'"adhupur,
Nistrict-Rhadrak ‘and at present working: as . Section
Officer on ad hoc basis.

Sri Uittam Charan Sahu, aged about 3R years, son of S¢i
Babaji Sahu, Village/Post Andheikul,
Nistrict-Jayatsinyhpur and at present working as Senior
Accountant.

Sri Radheshyam Rehara, aged ahout 40 years, son of late
Raghirathi Rehera, Village/Post Mew Police Lane,
Shantinayar, Chhatrapur, Nistrict-Ganjam and at present
workiny as Senior Accountant.

fri Jagahandhu Rehera, aged about 42 years, son of Sri
Marahari  Rehera,. village Talakarcua, Post-Haripur,
Nigstrict-Ralasore and at present workinyg as <eninr
Accountant.

Sri Brundaban BRehera, aged ahont 37 years, son of late
fanatan Rehera, Village Srikrishnapur, Post/Via—ava?a,
District-Rasasore, and at present working as Senior
Accountant.

Sti Ratnakar Rehera, aged about 38 yeatrs, son of Sri
Banchhanidhi Rehera of village/post-Kaduria,

Via-*fahimagadi, Nistrict-NPhenkanal and at present

workiny Aas Senior Accountant.
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11. Sri Prafulla Chandra Swain,aged ahout 43 years, 5son of
late Ramachandra Swain, village/post  halanga,
NDistrict-purt and at pres'ent ) Wﬂf‘(inq AS <enior
Ncrountant. ' \

(A1l aﬁove are the employees haldiny the posts aa indicated
above in the office of the Principal AMccountant General
(a&r), Orissa, Bhubaneswar, Nistrict-Khurda).

;f" ......0hpplicagts

In O.A.No.363 of 2000

1. - sri Pravat Chandra Pani,aged ahout 42 years, son of Sri
Sridhar Pani, resident af village Ostara, Post-Jadupur,
District-Kendrapara and at present warking as Senior
Accountant. _— o

yom . ]

2. &ri Tikeswar Lakra, aged ab +«" 40 years, son of late
Bailas Lakra resident ,ﬁfjézillage Pahartoli, Post
Lanjiberna, nistrict-gufdargarh and at present working
as Seénior-Accountant.

——

3. Sri Prasanna Kumar Samantray, aged about 42 years, son

~. of late Raghunath Samantray, resident of village

LeeN\Jariput, Post Gudum DNistrict-Khurda, and at present

3. .
- workinyg as Senlor Accountant.

.
~
A

5,
4. &3 Khageswar Das, aged about. 43 years, 500 of Sri

— Hrahallad nNas, resident of village Maraharipur, Post .

. Af&pada, Nist.Kendrapara and at present working ASs
. $Fgnior Accountant.
C e :.'_. °/ ’ ) .
5. Sri Sankar Sahno, Aayed abhout 41 years, son of arj. Sadhu
Charan Sahoo, rtesident of villnge/post Mahantavra,
pistrict-Puri and At present working as Senior

Accountant.

6. &ari Sarat Chandra Kundu, aged ahout 41 years, son of
Sri . "turalidhaca Kundu, resident = of rillage
vidyadharpur, Post NuapAara Nistrict-Jagatsinghpur and
at present working as Senior Anccountant ‘

\
7. Sri Prafulla Chandra Niswal,nged ahout 43 years.
son of €Sri .Parikhita Rijswal, tesident of village

Kantitara, Post Sanakuanla, Nist.Jajpur and at present

working as Senior Accountant.

8. Sri Rabindra Nath Rout, aged ahout 41 years, son of Sri
pasudev Rout, resident of village/Post-Singhapur.
Nistrict-Jajpur and at present working As Senior
Accountant. : e

9. &ri Nitya Ranjan fahu, aged about 40 years, son of eri
Radhamohan Sahu, resident of Plot Mo.341/57, Barhari,
Unit-20, Jngamaré} Rhubaneswar and At present working
as Senior Accountant.

10. Sri Matahara Panda, ayed about 4l years, son of late
: Nhruba Charan Panda, resident of village/post Pahanga.
pP.a=-MLALll, Plstrict-Cutunak, nnl at prenant working an

Section Officer on ad hoc basis.

-
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11. Sri Kirtan nash,aged “ahoiut 40 years, Son of late

Satyabadi nash, resident . of ‘village -* qydasailo,:

phst-Sajlobarabil, District-Ciittick and at ~present
workiny as Section officer on ad hoe basis. '
. Ay

12. Sri Prasanta Kumat ‘Rout, aged ahont 39 years, son of

Srj. Uttam Charan Rout, resident = of village/post

Kantara District-Jagatsiqghpur,;adH‘at_present warking
as Sen}on,Acqouqtant. :

-

13. Sri Santosh Kumart ‘tallick, aged ahout 38 yeats, sON of

late aandhuchacan  *lallick, Tesident af * village/Past

kaptipada, nistrict-‘ayurhhanj and at present warking
as- fenior Accountant. - ‘ - ’

14. Sri Paramananda famal,aged aboutldl.years;_son of late

Sriram Samal, rtesident of Oukhanda, . Post Xurjanga.
nistrict-Kendrapara, Aand at present working Aas Saction
Officer on ad hoc hasis. ’

15. Sri Harihar Chand, aged ahout 38 years, son of Sri
ttadan ‘*tohan Chand, resident of viltlage/Post Badahala,
District-Keonjhar and At present working as <Seniort
Accountant. : L

16. Sri Prabir Kumar Samal, aged about 39 years, son of Sri
Khayeswar samal, village Kharimmnda,
Post-Bimahakalapara, Nistrict-Jajpur and atc present
working as Section 0fficer on ad hoc hasis.

e & e N ’
- AGJ:g?K. Sri BasantA Kumar parida, aged about 30 years, SO0 of
"J}}\ﬁri Ridyadhar parida, -resident of yillage Patanpur.

@ Rost Kotana nistrict-Kendrapara and at present working
~ag Section Officer ‘on ad hoe bhagis. '
< .

lginkéi ManorAanjan panigrahi, aged about 316 years, Sson of

;Jgﬁri Ganatan Panigrahi, resident of village Golapalli
~Street, Rerhampur-1 and at presaent working As cection

T Y0fficer on ad hoc hasis. .

Iqu eri H.K.Burma, Aayged ahout 39 years, Son of © Sri

Batakrushna Samal, rosident of village/post *auda,
District-Cuttack and At present working Aas cection
‘Officer on ad hoc basis

(All above are the employees holding the posts Aas
indicated abhove in the office of the principal
nccountant  General (n&FR), orissAa, Rhubaneswat,
pistrict-Khurda) :

cene Raspondents
ndvocates for applicants - m/g K.C.Xanungo
- S.RBehera
_R.M.Singh
Vrs. .
1. Comptroller & Auditor Geﬂerai}gﬁ”Tndia, 1n Rahadur Shah

Zafar Mary, MNew Delhi=11n 097, .
2. Secretary to Governmengydk Tndia, “inistry of Finance,
New Dettri=110 noL. " :

—

T~ —3. Secretary to novernment of Indias *tinistry of personnel

Public Grievances and Pensions,Nepartment of Personnel
& Training, Nev Nelhi-110 0Nl. : .

4. Principal AccountAant General (nekR),’ Orissa,
Bhubaneswar, District-Khurda.
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.Ridyadhar- Mallick, Senior Rccountdnt,'.oéfice, of =x==
Principal - Accountant General - (A&F),.0Oriss=
Bhuhaneswar,'District—Khurda ) -

ceeee Respondents
Advocate for respondents - "r.R.Nash L |
ACGSC -
ORDFER

SOMNATH SO', VICE=CHATRMAN

These two. applications have bheen hes=%

. separately. But as the facts are’ identical and the: poir=—

for determination is the same and the pleadings of Y=
. : ‘ i
parties have been more or less on similar lines, one ordes

_will cover hoth these cases. "T‘he‘_ facts of the two O.N\s. ===

~

"ibéwever set out separately.

RTIRY
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L . @ The .eleven applicants in OA Mo. A2 <7

P
.

?pﬂﬁﬂsubstantively hold the post of Seni ant unde=

NN

- the;‘departmental respondents. Two of them are working 2=

“Section Officer on ad hoc b3 i Their prayer in the On i=
to quash the order dated (Annexure-ﬂ rejecting

their representation to step up their pay equal to that aof

Bid'yadharA Mallick, Senior Accountant . (respondent no.5) -
They have fgrther prayed for a directinn to the respondents
to relax.FR 22(7)(a)(1l) and to t;eat ﬁhe fFact of their
have

getting less pay than vespondent As an anomaly. They

also prayed for a diréction to the departmental respondents

tyllow the applicants'thg,_hene_t':xt of Rg.l50n/- per month
fAid other allowances with egﬁﬁﬁf/‘ffnm 1.4.19906 with arrear
‘The case of the applicants is

) L e
.with respondent no.5% were Senior

"’
1J‘

and consmguential henafits.

“that they along

Accountants in the.p'ay scale of Rs.ldnn-260n/-. All of them

and

took the Tncentive Fxamination for qe‘r\-iﬂr nccountant
while the applicants passed the Fxaminatjon in April 1095,

respondent -no.5 failed to clear the 'Rxamination. On

o e N
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i clearing,.the anm\nntxnn, the applicants’ gﬁt advance-
increment of Rs.40/- raising their pay from Rs 197”/- to
Rs.1560/~. with the coming into force of the Pifth Pay

Commission pay scale, the pay of the applicants and

raspondent -no.5 was fixed at, Rs. S]nn/- in the scale of

Rs. snnn -8nnn/- from 1l.1. 10”’ é”léspnndpnt no.5, who is
il .
Yy
admltted1y~3un10r to thm-Appl1cants, cleared the:tncantive
e -
x"xam;nnt:.on in April 1“06 and cot one advance increment.:

the new -pay scale of Rs. s§pon-pnAn/- the. increment was'}

R5.150/- and therefore, the pay of respondent no.5 was’

fixed At Rs.5450/- from 1.4.1996 on his clearing the !]

examination whereas the applicants continued tn get Ri;y

"“5300/-} In the context of the ahove, they have come up with

tha prayers referred to earller.

f . ' 3. Tn OA No.3R3 of 200N the 10 applicants

‘A1l the applicants substantively
T .

-hold the post of Senior Accountant. feaven of them are
.~work1ng asxqectlon nfficer on ad hoc hasis. Tﬁe applicants
took the Inconttve anm1nat1on for “enior Acaountant in
April 1994 and came out surressful in the.fi:st chance.
Accordingly, in the scale of pay of R5.14ﬂ"—260"/~, which
they wvere holdlng at that time as Senior nccountant, their
oay was ralsed from Rs. 1486/— to Rs.l%éﬂ/— with‘efféct from
1.4.1994. with the comlng into force of .the Fifth Pay
Commission Vpay .scaleh the pay of ‘the appltcantP and.
respondent no. 5 was fied at Rs. 5300/~ in the pAay scale of
Rs.5000~8n0N/-. Respondent no.5, whe had failed to clear
the Incentive Fxaminations of' 1994 and 1995, cleared the
Exa&inatiod in 1996 ahd got the advance increment
which in théA new scale Wwas Rs.lqn/—.. Tﬁereﬁore, from

1.4.1996 his pay was fixed at Rs.5450/-  whereas the

applicants were yetting Rs.5300/-. |Tn the context of the

N
‘4‘4




i
|

et

D e e~

above Fmm—s these applicants have made“pPrayer similar to

AN

the acc ,"'——'nts in On No. 3A2 of ?.nnn,b
4. DNepartmental respnn\denté have filed
identic=_ —Ddunters in hloth‘the cases. T.t is not' necessary
to refe= —= the averments.made in the counters as thesé wil
be refe—-==T to wh11e ronsldorln ‘he su;)mis.éions m.ade hy
the lea—w== x:ouns'el of hgghf‘SLdes. Privnﬁe réspon'dent no.Ss
{—\\~~_ T _ : ’
was issmeZ With notice but he.did-not appear or file any
counter. | |

- 5. e have heard Shri K.C.Xanungo, the

learned ~—=omsel for the petitioners and <hri R.Dash, the
learned F==Ztional Standing Counsel for the respondents and
have pezu==3 the records. Tt_\e“ learned counsel for the
©c . petitioness has filed circulars dated 14.3.19RA  and

"":'.’-3?.'&\.2,.1081- *inich h:\ve been taken note of along with the

.
. -5

L e m:ipten ncit= of argument *;uhmttted hy him. The learned

o "
-."
. i .
¢! B .com’lsot €2 “he petitioners has relied on the decision of
< . ! h
v Y]

v

N ] :— : 8 s -
g . .\t‘\fye "o le Supreme {‘ourt in the‘ case of Prakash Amichana

. : Qh’\h v. €t3== of Guijarat and others, ATR 19RA S 4R, and

o

the case 27 1lnion of Tndia and another v. R.Swaminathan,

AIR 1997 FC Z554. We have ygone through these decisions.

) : " @ Tt has hcen snhm1tt~.od hy the learned

ﬂ)unSel for the pectitioners that tho\applicants in hoth

/' these cases =re ‘admittedly senior to ‘respondent no.5. They

have admitt=3ly cleared the Incentive Fxamination earlier
'\I\ ' than responc=nt no.5 and got Aan advanct;. iflcrement in the
\ﬁ?) ' scale then emjoyed by them. Respondent no.S5 failed to clear'
the examinatZon alony with the applicants and clearg’d the

examination only in’ 1996. Ry that time the Fifth Pay

e

\ Commission ==y scale having come into €orce, he was allowved

one -advance increment as per rtules which amounted to




Rs. .150/~. Tt is stated that in the prr;céss resp‘ondent no.S.

1«; yetting more pay than the npplir'\ntq in these .two cases
even thouyh he - is junior and therefore, this must he
treated as aﬁ anomaly. Tt is further stated that in the
past at .i:he time of iﬂtr’)ductign of .the : Thi.r(; ‘Pay’
Commission pay sc.-aléS, simil_ar stepping lu'p,wa's allowed,
which is bérne out hy the tuwo circ;lla‘rs produced by.him. Tt
is not necessary to refer to theeé two circulafs hecause
thc departmental respondents have indicated that in the
past stepping up of pay was allowed in  similar
circumstances. .This has been mentior.red in the Iett-;er dated
6.6.2n0n from th.e office nf Anditar General of 1India,
enclosed -at Annexure-R/4 Zy the respondents along with
their counter to OA N0.362/2900, Tn this Iéttef it has heen
mentioned that after the Zzdcment of the Hon'hle <Supreme

’,"\C;ourt in R.Swaminathan's case(supra) such bhenefit of

[]
-
v‘

msteppiny up of pay has pot heen allowed. The 'learned

.

RO SN

XD

<
.! ‘
";!éounsel for the petitioners ““'f‘/t' urged that this point
" did not comeup for cons’? ‘7‘?"1on in R. qwaminathan s, case
(supra) émd"“t‘he——misfo.—: in R_/ga-unathan 8 oaqc(suprn)
should not *j@ exp"*"deﬂ 2 znver a sit uatlon which was not
before'thc.ﬂon‘hlP cuprerz “airt in that\' case. Tn suPPOrt
of the ahc;ve ‘contentivn  =he le—-.:ncr{ .cc'mnsel for the
petitioners has relief =1 Pm'%ash _Amichand Shah's
case(supra) in which No="2lz Sngrema Court in paragraph 2f
of the judyment considerz? waat ti-r-:—lﬁuty of the Court is
whi.ié applyiny the law 2222 “own i’.-. a precedent case. Tn
that éase the fion'hle Zizreme Court observed that a
decision otdinarily is = Zezizion cn the case hefore the

Court while the princizlz ==fZzziviaz the decision would be

bindiny as a pracederz iA =2 <=z which comes up for

et aem e = e | : 3
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) decision quhchuently Hence while applyxng the ‘decision

to a “later case, the Court whlrh is deal1ng thh 1t QHnnlﬁ

carefully try to aqcorta1n the true pr1nc1ple latd down by

v the previous decision. A decision often takes its colour
\'¥{&§v from the questions involved in the case in which it is
rendered. Thé scope and authority ofué.pfecedent shonld
never he expandpd uﬁneceqsartly hpyond the needs of a given
51tuat10n. Tn view of the ahave pnqltlon of, Iaw 1aid Aown
by the Hon' ble <upreme Court in Prakash Am1rchand <hah's

case (supra) ‘it Has bepn argued by the learned counsel fort

the petltloners that the decxslon of the Hon ble qupreme'
" Court in R.Swaminathan's case (supra) is not applicahle in

the two OAs efore us. Cfi is no doubht true that in

ar=rral  R.SwWam athan's case (supra) the Hon'ble cuyprema Court wAas

. A Mo,
. / .
ailed upon to conqtdcr the eligibility of stepping up.of

-v

%;g%} pay\of a senior where the junior gets the hxghnr pay due to

. f[///<~53 .ad hoc offxcxatlng/regular service rendered in higher post
R R \ ) }
foﬁ .periods earlier than the spntor. Tn that case the \‘

R ;';; questlon of Jjunior yetting higher pay hﬁcauqe of . pa551ng

-

Incentive Examination was... not considered. Rut in

R.Swamiqathan's case, (qupraL, the Hon'hle Supreme Court
. ‘,, T

~a, consideret ~tha_guest ion” "of stnpp1ng up of pay to remove
. e .

anomaly anﬁ‘held that in the given instance before their

Lordship no anomaly was involved and qtepplng up of pay was

.

not warranted. }jThe departmental respondents have referre

to decisions of Frnakulam Rench and "umﬁai Rench dealing

Y

AN
N

S ey
-

<0

with the gdestion of stepping up of pay. Tt 1S

not

i/ﬁjﬁﬂry to”Pefer to those decxsxon:.‘Pot stepping‘up of
pay aq///?;sult of npplicntion of FR 22-C earlier and now

BR ?2(1)(1)(1), circulars have becen issued from time to

| S

time. Stepping up can be donea only in

terms of these

circulars. A€ter introduction of the Fifth Pay Cqmmissinn

T T T



Y scales Such stepplngbup is Rlsofilléweduas:afresui
Ation of FR_ZZ(T)(H)(I) in.thé'reviséd;écalés Under

_ ii;LJ. : - CCx (1997, ppge APPlicangg and reépohdeﬁt no.S jn
/ ' E both these Cases got the Fifth Pay Commissign pay,scale

el

Y

Y . . ] * [}
'?f [ . - from l.l.IQQG. On L.l laag the P3y of the applicants and
R BN  Tespondent ng g . Fixed o Rs<Snn,/ L0 s is not » case
of Promotjgn and APPlicatig, of rR 22(r)(a)(i). The fact i

that . teSpoddent' ﬁd.i is uetting: more pafl than the

this €Xaminatjon while they Were jin the pre~révised pay
Scale of Rs.ldﬂﬂ—ZGﬂﬂ/- and therehy yot an:'incentive

increment the Quantum ¢ Which a¢ Rs.dn/o vin the

question of Promotjgn of the APplicantg and

i {§§$pbndent N0.5 ¢n any highar Post., 1q viewy of the ahove,

s el

OAs'does not come Within the four Corners of the circnlnrs

' dealing with stepping up of pay: Tn R.QQaﬁinathan's'case
(?upra) the Hon’glé Supreme Court have held'that sﬁepping
ué of Pay g -permissihle only when 'the‘ anoﬁaly is

attributablevto aPPlication of PR‘2?(T)(ai(l). Therefqre;

v A the départmental Tespondantg are righ& in not treating this

RTINS

)

as an anomaly dqye to Application'of FRr 22(t)(a}(1). ™ view

of this, there is no case for stépping P the Pay of the

from 1.4.1906. The

’ ’ . . -' —....
\_-*.&;T~v;.4" R . . Seeee L e
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ANNEXYLE 12

-3 . f'"} l"'" “fl)l N I T U m-n'mﬂr'
/ "111;3 ' ' MINISTRY OF FINANCE - ;!
\}) e ’ : . (Depnetient of Fapendilnee) I

: . ‘ A . 1

’ : ' : NG HCATION .

i New Dethi, the 30th September, 1997 l’l

P |

:13"-5("(""— In exarcise of the powars cofnrerred by the
provigo Lo mlLlcln a9, and clansn (5) of article 148 of the Conakilution and
after ((m«nILr\lidn with the Comptrolter. and Auditor General® In relation to

- parsons  serving in the Indian Audit and Accounts Uopartment the President

-moly makas the Tollowing rules, namely :- , |
l. Co
-, - Short; title and- conmencement: - (1) These 'ules may be called the
tentral Civil Serv1ces (Mevised Pay) Rules, 1997, . ,
(2) They shall be deemed to have come 1nto force 0n|the 1st day of
January, 1996 I
e —_— '
0 2. Categories of Government servants fo whom the lulm; amply - (1)
! Save as othervlsa provided by or under thesn reles, thase rules ehall apply
to persons appointed to clvil services and posus In connection with the
affalrs of the Union whose pay is debitable to the Clvil Estimates as also to
persons qnlvinq in the Indrnn Audit and Accounts Department.
(2)  These, rules shall nal, apply to :- o
. H . l
(2)  persois’ appnlnlml to the Central- Civil Services and posts  in
Groups ‘A’ R' ¢ oand D' under Lhe mlmlnlclmtlvk contio! af the
Adminietr'\tm of the Union territory of (‘hcndith
(h) normns 1or*a11y recruited for service iy Diplomatic, Consular or
other; Itdian establishments in foreign cduntrips; ° :
! I
Ac) per‘sr)Ls hot in-whole-time employment: ; "',_
L ‘ .
(d)  persods paid out of cont ingencina; |
; . ) N Ay
$- ".
0 (e} persomis paid otherwise than on a monLhly basis including those
l : paid :.inly on A’ pince-ratny basis
(F) nmcmr; employed on cnnttnct except where {he rnntmrl vrevides
otheryise; ° J '
i f
(a) - ur’.rsml; re- nmplnyml in (mvmnumnl service aftor l'?l“!'s‘mml!"
tios (h) any ntlne' class or category of pereons whnm the Pr'n"nlnn' may. bhy
order | specifically excluda from the oparation nP alt or any of
the m‘nvmfr)m containad in lhv n rutes. |
; .
3. Definit, mn.':l'- In Lhase rules, unless Lhe contoxl otherwizn rogquires -
(Ve ' ‘ - :
M . - ’
) (1 “hasic pay” memns pay  diawn in o Hhe prezcoribed | seale of  pav,

l ' . '
’ i

M IA . i
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{ncluding Ttagnation increment(s), but does n&t inciude any rz,f‘

| ¥

\}2) ?existing scale” in relation to a Governdeni sarvant means the
bre%ent scale applicable to the post held| by the Governmant
se}vant-(or, as the ces3 may be, personal scg];'nnp‘fcabie *a him)
as on the 1st day of January, 1996 whethetf,n’a substa.-. i, or
officiating capacity. o

typg of pay like ‘spacial pay’, 'personal pax"} atc.

Explanation * X In the case of a Government servant, whq!was on the st day

v ¥ of January, 1996 on deputation out of India_or on leave or

* on forefgn service, or who would- ‘have o1 that date

"+ officlated in one .or more lower . posts but for hig

officiating in a higher post,~"existing scale” includes the

scale applicable to the rost which. he’ would have held but

for his being on deputation out of India or on leave or on

. foreign service or, as thka case may' be, but for his
“otficiating in a higher post; Co

) S SV

(3) . "Present Scale” in relation to any post/grade &pecified in column
2?of§the first schedule means the scale of day specified against
that post ir column 3 thereof; : ; '
(4) . .“revised emoluments"” means the besie . pav of a‘Government servant

. in the revised scale .and inaludss  “he reyised non-y:act ising

i allowance, if any, . admissible to him, in addition to vas in the

révised scale. : v
3 [ . '

(5) “revised scale” in relation to any- post specifled in column 2 of
the First, Schedule means the scale of pay specified against thist
post in column 4 thereof unless a different; revised scale is
notified separately for that post; !

|

%) "Schedule" means a schedule annexed tq these'fufes.

)

4. Sdale of pay of posts - The scale'of av, of every post/grade
specified in dolumn 2|of the First Scheduie shall be as spgcified agatnst it

in column 4 thereof. ,
]

f ' . : '
V//% Orawal of pay. in the revised scales - Save as otherwise providoed

in these' rules,' a Government servant shall draw pay 1n the revised scale
applicable to~ihe nust to which he 1s appointed: ' '

i .
Provided that. a Government servant may elect to continve to draw

pay in the existing scale until the date on which he earns his next or any
subsequent increment 1n the existing scale or until he vacates his post or

ceases to draw;pay.in that scaje.

L ;
Explunatfon T.1~ The option to retain the existing scale under the proviso “o
this rule shal} be admissible only in respect of one existing scale..

Explanation 2.;- The aforesaid option shall not be admissible to any persen
appcinted to a;post on or after the 1st day of Januarv, 129%, whether for tra
First time in 'Government service, or by transfer o1 proaction from A other
ocst and he shq’l be allowed pay only in the revised scale. )

fxplanation 3 ~ Where a Government se:-ant axurcises the bpt1on tader the
pProviso to this ruyle to retain the existing scale in respect of a post hnld
by ‘him in an officiating capacity on a regular basis for the purpose of
regutation ‘of pay in that scale under Fundamental Rule 22, or any othar .ryle

e : '_‘_’_'_': Tt b o L ! !
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\ rden applicable to that post, his substantive pay %ha11 be the substanrive :
: puy whigh he would have drawn had he retained the: existing scale. in respect
! of the dermanent post on which he holds a lien or wOuld have held a lien had
his 1ien hot besn suspended >r the pay of -the offic1at1ng post which has
acquired the character of substantive pay 1n accordancb with any ordir for the

time befng 1n force, whichever is higher. .

.6/ Eaercise of Optlon - L

)

(h)

. l

———

\
i

(4

Note 1.’

KNote 2.

it e | e e = e t— e A ——p e

Provided that - I ‘; o

3

The "option under the pruviso to rule 5!shall be ‘exercised in
writing in the form appended -to the SecondiSchecule so as to reach
the authority mentioned in sub rule (2) within three months of the
-date of publication of thaese rules or where an existing scale has
‘been revised by any order made: subsequent to that date, within
| three months of the date of such order.i, i y

in the case of a Government servant wHo {s, on the date of ‘such

. publicetion or, as the case may be, date}of such order, out of

i India on.leave or deputation or foreign service or actlve service,

the said option shall be exeréised 1n writing so as to reach the
said authority within three |onfhs of the date o7 his taking

charge of his post in Lndla and o

whpre a Government servant is under suspens1on on the 1st. day of
January, 1996, the option may be exercised within' three méitths of
the date of Mis return to his duty if thab date is later than the
date’ prescr1bed in this sub- rqle : 3

! |

The joption shall be intimated by the Government sirva~t to the
Head of his Office. .

i !
if the intimation regarding option is not received within the time

mentioned in sub-rule (1), the Govetnment servant shall be deemed .

to Have elected to be governed by the reyised scale of pay with

“effect on and from the ist day of January, 1Y96. : .
i ' !
The option once exercised shall be finai |

" Persons whose - services were term‘nated ‘on or after the ist

January, 1996 and who could not exercise the opticn within the

prescribed time 1limit, on account .of death; discharge on the
expiry of the- sanct1oned posts, resignatioh, dismissal ~or
discharge or disciplinary grounds, are .erfititled to the benefits

of this rule. ;. o |

Persons who have died on or after the 1st day of January, 1996 and
could not exercise the option within the prescribed time 1imit be
deemed to have opted for the revised scales on and from the 1st

. day of January, 1996 or such later date a£ is most beneficial to

]

their cependents, if the revised uzales sre more favouravle and
in such cases, necessary action for payment of arrears should be

~ taken by the Head of Office. . |
|

1. Fixation of'inftial,pay*fn the revised scale ;- !

! ,\/(,;

ey B T 4 et ettt e fT N s s e o an oo RN
e
1
[

- ! | :
' The initial pay of a Government servant who elects, or is deemed.
to have elected under sub-rule (3) of rulo 6 to be govevned by the
 revised scale on' and from the 1ist dny of January, 1996, sn111
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§n1ess 4n any case the president by specidl order 0tﬁﬂ4§i§e
. irects, pe fixed separate]y'in resperl of hi;isubstcntfve pé/ In
~ . ﬂhe’permanent post on which he holds a lien pfi would have held 8
‘ tien?if {t had not been suspended, and in {qspect of his pay jn
' . the officiating post held by him, in the .failowing manner;
namely :- ' ’ Moo '
A i

A

; S i

. () én amount _representing 40 per cent of the‘ basic pay- in the

existing scal2 chall be added to the 'ex15t1ngdem01uments"of the
A ‘ . . A

L
(A)  in thelcase of all employees, ~

i :
'; . émployee; i
Pt [ : o R {
i . . | I
| S RD) Lfter the existing emoluments have been sa ‘increased, the pay ' K. .
;‘ Lhall thereafter be fixed in the revised scale at the stage next = -
P ?bove the amount thus computed. oo i (. : R
“\ provided . that - , b .
Lo . o ’ ) R A i
;\ - (a) 1f the minimum of the revised scalé s more: than the amount SO &
arrived at, the pay shall be fixed at the mirimum of the revised
scale; ' S T TR S I A
i ! ' . i t
!\ : (b)..-if the ~amount SO arrived at 1s more than the maximum of the } g
i, i . . revised scale, the. pay shall be ﬁixed at - the maximum of that
\ ‘ : ;scale. ' . : o ' o l
: . i
i

provided further that -

% i . et te the fixation of pay, the pay of Government lservants drawing pay
v st waee Lhan four consecutive stages in an exﬁstingiscale gets bunched,
l ihal is to sav, gels fixed in the revised scale at|the came- stage, the
: pay in the ravised scale of such of these Governmént servants who sre
: _ drawing ,pay peyond the first four consecutive stages jin the existing:
scaleishall be stepped up to the stage where such' btinching occurs, as

. under| | by - the grant of increment(s) ﬁn the - reyised scale. in’ the

foltoding manrer, namely: - ,
. | ' '

1(a) for Govt. servents drawing pay from the 6th upto +the 8th .
} stage ‘in the existing  scale - by one increment .

t(bi for Govt. servants drawing pay fromjthL éth upto the 12th
! stuge in the existing scale, {f there 1s punching beyond

b i the 8th stage - by two increments

(c) for Govt. servants drawing pay from the 13th upto the 16th
stage in the existing scale, if therp {s bunching beyond

the 12th stage - by three inci ements

R TR

/." |

. If by, stepping up of the pay as above, the pay of‘a Government servant

i ’ gets jfixed at ‘a stage in the revised scale which is higher than the
stagi in the revised scale at which the pay of a Government‘servant who

] was drawing pay at the next higher stage or stages! in the same existing
i sca]é is fixed. the pay of the Jatter shall alsu ke stepped up only to
the d:tent by which it falls short of that of the {ormer.

Provfdéd also that - ' \

. The fixation thus made shall ensure:thét avery emplere will
get (tleast one increment in the revised scale of pay for.every three

e e s et e 2
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// v A increments [lncluslve of stagnatlon 1ncrement(s), if any] in the -
iexlstlng sc le of pay. , : | -
i : |
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- Explanation|- For the purpose of this claUSe ‘existing emoluments” chall
include, . . q
: ? _ fo
(a) the bastic pay 1n the existing scale: o

() |
faq 1ndex average 1510 (1960 100), and ‘ ﬁ_

(c) 'the amounts of first and second instalment of hnterlm rellef
_ , ladmissible on the basic pay in the existing’ scﬁle' ‘ '

1n the case ;of employees who are in receipt of special pa*/allowance in
eddition to}

replacement 'by a scale of pay without any special pay/allowance, _pay
.shall be flked in the revised scale 1in accordance with the provlslons
of clause (%) above except ‘that 1n such cases exlstlng emoluments
shall 1nclude -

il

(a) the bafic pay 1n the exlstlng scale

[ D S,

(b) existlrg amount of spec1al pay/allowance

(c) hdmiss1ble dearness -allowance at index kverage 1510
(1960=100) under the relevant orders: ang |

. - i i .
(d)  tie -amounts of first and second " instalments of {nterim

bpeclal pay under thn relevant orders

‘1n the case . of employees who are in receipt of speclal pay ccmponent
with any other nomencleturs in addition to pay .in the sxikting scales)
th as personal pay for promoting small family norms, sdeclal pay to
rarliament Asrlstants. -Central (Deputation cn Tenure) Allowance, etc.,
and in whose'case the same has been replaced in the revised scale with
corresponding allowarce/pay at the same rate or at .a different rate,
the pay 1in the revised scale shall be fixed {in accordahce with the
"provisions of. clause:(A) above. 1In such cases “he allowance at the new
rate as recopmended -shall be .drawn in additicn to pay in the revised
scale of‘p57¥;:"59 R : ! I '

N '
.

in the -case pf'nwdlcal officers who are in recéipt of nch~practlzlr:'
allowance, tHe ‘pay in the revised scale’ shall be fixed in accordance

with the provisions of clause (A) above except that in such cases the
term exlstlng emoltuments” shall not 1nclude NPA and will comprise only
the’ following, : .
(a) the baswc pay in-the exlstlng acale i
. ' ;
(b) dearneas ‘allowance appropriate’ to the basic pay and non-

practislng allowance admissible at index average 1610

(1960 100) under the relevant orders; and !

(c) the amcunts of  first and second lnstalments' of 1intert

réllef admissible'on the basic pay in the existing scale and

non- practising alldwance under the relevant orders

and in such éases, non-practising allowance at the new rates chall be
dravn in addition to the pay-so fixed in the revised scale. !

1
; t

:dearness allowance appropriate to the baslc pay a0m1sslble'

pay 1n the existing scale: which has been ‘recommended for

L ‘relief admissible on the -basic pey in the existing scale and

|
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existing scale of Rs.775-12-871-14-955-15-1070-20- 1150 sha]l be ond it
S-2 scale of !pay and those drawing p2v beyond the stage pf Rs. 1037 shall be
fixed in §-3 scale of pay.. \ _ i
' Note 2 - Where the 1ncrement of a Governmeni servant' "falls on ist day of
January, 1996 he shall have option to draw the 1ncrement in the existing
|scale or the revised scale. ! ;:

i . . . . ,

te 3 .~ Whe{e a. Government servant is on leave on the 1$t day of Jaﬂuaty.

1996, he shall :become entitled to pay in the revised scaie of pay from the
date he joins| duty. 1In case of Government servant under: sUspens1on he shall
continue to draw subsistence allowance based on existing scale of pay and his'
pay in the- reyised scale of pay w111 be subject to f1na1 ofder on the panding ’
disciplinary proceedings ' ﬂ

.
£

U s

Note 4 - Nhere .a Government scrvant is holding a permanant post z-4 {s. ','" X

officiating 1p a higher post on a regular basis and the sc%les applicarle to,
these two posts are merged .into one scale, the pay shall bp fixed under this'
sub-rule withlreference to the officiating post only, anﬁ the pay so fixed

shall be treated s substantive pay. ;
. l

rke provisions of this HNote shall apply, mutatis »nutandis, to

Government servants holding 1n an officiating capacity. posts on differen*
existing scalés which have been replaced bv a single revised scele. )
l
Note 5 - where the existine emoluments as calculauted in dccordancc with clause
(A), clause (B), clause (C) or clause (D), as the case ‘may be, exceed the
revised emOIUments 1 the case of any Government servant, the difference chall
be allowed as! personal pay to be absorbed in future: 1ncreases in pay.
i
ote 6 ~ where tn the fixation of pay under sub-rule {1), pdv; of a Government
servant, who, 'in the exis :ting scale was drawing 1mmed|ate‘) 5efu|e the 1st cay
of January, 19923 more pay than another Government servant Junior te him in the
same cadre;"” gets fixed in the revised scale at a_stace ! 1ower _than that of such
junier; his pay shall be stepped upto “%He sume stsge in the rev1seu ‘scale” as
that of ‘the juntor: : i ; T
M—__________;_

|

Note 7 - Wheré a Government servant is in receipt of personal pay on the 1st

day of January, 1996, which "together with his: existing emoluments ac
‘calculated in. accordance with clause (A), clause (B), clause (C) or clause
. (D), as the case may be, exceeds the revised emoluments, .then, the difference
representing such, excess shall be allowed to 5uch Goveanent servant  as
personak pay to be ab orbed in future 1nureases 1n pay . |‘
i ( .
Note 8 - In é casé of employees who are in receipt of, personal pay for
passing Hindt bfagya, Hindi Typewriting, Hindi Sherthand and such other
examinations under thé "Hindi Teaching Scheme”, or on succnsefu11y undargoi:g
training in cash and Bccounts matters prior to the ist day o January. 1296,
while the personal pay shall not be tdken into account. for purpuses of
fixation of inftial pay in the revised scales, they would continue to draw
personal pay after fixation of their pay in the revised scale on and from the
Ist day of Jaruary, 1995 or subsequently for the period for which they would
have drawn {t :but for- the fixation of their pay 1in the revised scale.  The
quantum of such personal pay would be paid at the appropriate rate of
increment 1in the revised scale from the date of fixation of pay for the period
for which the Employee would haVe continue:! tn draw it. |

[
!
i
t

i
|
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L;Bﬁanatlon —' For the pufpose of this Note, appronr\atn‘ ate of increment ,:
in the revised: scale” means the amount of increment admissible at and ?” S0

immediatel eyond the stage at which the pay of the employéetis fixed in the

\~

- In cLses, where a senior Government ‘servant promoted to a higher post. .
ore the 1st day of January, 1996 draws less pay in the revised scale than
his Jjunior who 1s promoted to the higher post on or after the ist 'day of"
January, 1996/, the pay of the senjor Government servant should be ztepped up
to ap amount|equal ‘to tﬁE’BEQﬁfgl?TIEH for his junior -in:that higner post;
The stepping | .up shouId be done with effect From the date of promot1on of _the
Juntor Government _servant™ subJect to the  fulfilment of ' the follow;_g‘
conditions, nemelv - l

(a) both the junior and th2 senfor Government sefvehts shouid helong
o the same cadre and the posts in which they have been p:rumzted
ihould be identical in the same cadre —~ f

(b) Qhe pre-revisad and revised scales of pay of tde lower and higher
posts 1n which they are entitled to draw pay should be identical.
t .
l ' - e e s
(c) the senior Government servants at the time of promotion have been
draw1ng equal or more pay *than the junior —_—

' ]
(d) r the anomaly should be directly as a ros ult ‘of the application of .

the provisions of Fundamental Rule 22.or any other rule or order
regulat1ng pay fixation on such promot1on in the revised scald.,
if even _in the lower post, tLg_lgglgg_off1cer was drawing_more pay’
in the pre-revised scale than the senior by viltue of any advanze
incFenggfs_E?EnfEH_Tfroun, provision of t;id Note need nct be !

invoked to step up the pay of the senior officer.

: - The order relating to refixatinn ¢° the pay of the senior officer
in accordande with the above provisions should be issued under Fundasental
Rule 27 and'the senfor officer will be entitled to the next increment on
completion of his required qualifying service with effect from the date of
ref1xat10n of pay. J »

(2). Subject to the provisions of rule 5, if the pav as fixed in the
officiating pdst under sub-rule (1) is lower than the pay fixed in the
Substantive pdst, the formsr shall be fixed at the staqe next. above the

substantive pay.

8. Date bf'next .increment in the revrsed scale - The next increment of a

Government 1ervant whose pay has been fixed in the revised scale in accordance |
with sub-rule (1) of rule 7 shal! be granted on the date he would have drawn [
his increment, had he continued in the existing scale: |

l
Provided that in cases where the pay of a Government servant is

“ stepped up n terms of Note 6 or Note 9 to sub-rule (i) and also second '

proviso to dub~ rule (1) of rule 7, the next increment shall be granted on the '

——— v
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Note 1 - In cbsés where two existing scales, one being a pr6m0t1ona1 scale for’

completion of qualifying service of twclie months from‘ the date of ™ sl
stepping up df the pay in the revised scale. ; Lt ' DS
| , . : >

Provided further that in cases other than thqse covered by the

preceding proviso, the next increment of a Government seryant, whose pay |s
fixed on the /st day of January, 1996 at the same stage as; the one fixed for %%
another Goverhment servant junior to him in the same cadfe and drawing pay at” §
a lower stagé than his in the existing scale, sha!, be cranted on the sane '
date as admissible to his junior, if the date of 1ncremen{ of the junior
happens to be'eariier. ' ' fi
P P o
. ~ provided also that in the case of persons whd had been drawing
maximum of the:existing scale -for more than a year as on the 1ist day of
Janhuary, 1996, next increment in the revised scale shall be allowed on the 15t &N
day of January,:igse. ! ' ‘ s

the other, arf merged, and the junior Government servant, now drawing hiz béy{
at equal or lower stage in the lower scale of pay, and ' happens tc draw more| §
pay in the relised scale than the pay of the senior Governmbnt servant in the . 8
existing higer scale, the pay of the senior government seriant in the revisad
scale shall Qe;stepped up to that of his junior from thﬂ same date and he &
shall draw next!increment after comi-leting the qualifying period from the dzve ' B
af such stepping up of pay. ‘ * -4

|

| . - i Dy
Fixation of pay 1in the revised scale subsequent t‘o the st day of;

January} 1996 - Where a~Government servant continues to draw his pay fin,
the ex1$ting scale and Js brought over- to revised Scale from & date L
Jater than the 1st day of January 1996, his pay from:the later date in' P
the revised scale shell te fixed.urder Fundamental Rules and for this
purpose [his pay in the existing scale shall have the same meahing as of
existing emoluments as calculated in accordaﬁce‘ with clause(A),
c]ause(ﬁ),_clause(c) or clause(C), as ine nzse may { bejof sub-rule(1) ef !
rule T jexcept that the 'basic pay to be taken .Jinto account for
calculation-af fhose emoluments will be the basic pay on the later date
aforesaid -nd vhere the Government servant is in receipt of special pay
or ncn-practising allowance, nis pay shall be fixed after deducting frem
those emoluments an amount equal to the special day!or non-practising
allowance, as the case may be, at the revised "ates zppropriate to the
emoluments so calculated. \ ‘ ,
10. Firation of pay on reappointment after “he 1st day of .January, 1996. to
© ' a post held prior to that cate - n Governwent servant who had fficiated
in a post prior- to the st day of January, 1996 but was not holding that
post on that date and who on subsequent appointment to that post. draws
pay in the revised scale of- pay shall Le - allowed tHe benefit of the
proviso ‘to Fundamental Rule 22, to the extent 1t iwould have been
admissible had he been holding that post on the 1st' day of January,
1996, and had elected the revised scale of pay on and from that date.
| .
1. Hotle of payment of arrears of pay - The arrears woul& be paid in cash
with thel stipulation that where the amount of arre?rs is less than
AT .

{
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/ o Rs.5000,§1t should be paid in orie instalment and where 1t 1s in excess
roT of Rs.5000, 1t should be paid in two instalments; 1in the first
/' instalment payment should be restricted to Rs.5000 p]us fifty pergent
/ of the balance amount of arrears.
I ’ \
// Explanatfon - iFot the purposes of this rule:
/ D ' A
J ‘(a) “arredrs of pay", in relgtion to a Government serfvant, means the

. djfference between: - i
'l T '(f)”?vihe _aggregate of the pay and allowances: to which he fis
' * entitled on account of the revision of his pay and

. allowances under these rules, for the reluvant period; and

© (41): the aggregate of the pay and allowances to which he would

Sl have been entitled (whather such pay and allowances had been

. ' .. recelved or not) for that period had his pay and allowances
v ' not been so revised. '

| (b) ."relevant period” means the period commencing on the 1st day of
: January, 1996 and ending with the 30th September, 1997./
PR P : ’ R
12, overridiing effect of Rules - The provisions of the éundamental rules,
.the Central Civil Services (Revision of Pay) Rules, 11947, the Central
civil Services (Revised Pay) Rules, "1960, the Central Civil Services
(Revised Pay) Rules, 1973 and the Central Civil Seérvices (Revised Pay)
Rules, 1986, shall not, save as otherwise provided in these rules, apply
to c¢ase$ where pay is regulated under these ruies, tq the extent they

are‘inc6n§1§tent with these ruies.

. Hl

13, Power tb relax - Where the Fresident is satisfied thaé the opetration of
all or any of the provisions of these rules causes undbe hardship in any,
particu)ar- case, he may, by order, dispense with or relax the
requirements of "that rule to such extent and subject to such conditions
as he may consider necessary for dealing with the cdse in a just and
equitable manner. :

14, Interpretation - 1f any question arice: relating to ghe»interpretation
of any jof the provisions of these rules, it shall be referred to the
CentraljCovernment for decision. o -




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 3 GUWAHATI BENCH ::

AT GUWAHATI ,

ORIGINAL APPLICATION NO. 39/2002.

b

Sri anitava Chatterjee and Others., /

- Versus =

Union of India and Others. /

IN THE MATTER OF

Reply to the Written Statement

submitted by the Respondents.,

The 2pplicants beg to submit the reply to tl%le

Written Statement as follows =

1) In reply to paragraph No. 2 of the Written
Statement the Applicants beg to state that due tolinad-

vertant ommission the date of joining as Accountant mrs

‘ Applicant No, 4 Sri Sanjay Ranjan Dey was wrongly typed

as 11.4.1990 and 27.1.1994. The date so furnished in the

application by the applicants‘ were not deliberate and was

i caused due to oversight.

That the gpplicants. state that the correct

| dates of’ joining as Accountant and Senior Accountant will

contd... p 2.

&
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be 16.4.1990 and 25.1.1994 respectively.
2) That, the applicants state that in}paragraph

4(xi) of the Original Application date of promotion to
the post of Senior accountant to the ppplicant No, 3 is
wrongly typed as 19.3.1990 instead of 25.1.1994., It is
apparent on the comperative statement ( Annexure = 4(D) )
of the Original Application wherein the correct date ofv
promotion to the post of Senior Accountant is given as
25.1,1994, Therefore, the discripancy of the date of
promosition to the post of Senior Accountant as appeared
in paragraph 4(xi) is unintentional and typing error.
Regarding the discfipancy of respondents regarding the
date of promotion to the post of Senior Accountant of
Applicant No. 4 Sri Sanjay Ranjan Dey has al®ready been

stated in the preceeding paragraph.

3) That, in reply to the‘paragraph No. 5 of
the.Written Statement of the respondents the agpplicants
beg to state that the statements made therein are not
correct under the circumstances of the case. It will be
evident from the comparative salgry statement of the
applicants ( annexure - 1(@) dnd l(b) respectively ).
That even prior to implimentation of Revised Pay Rules,
1997, pay of the Junior colleagued of the 2Applicants

was fixed at a lower scale. The anomally that arose

cont@eeeoe P 3o
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between the structure of pay of the employees as alleged
in the Original aApplication is @irectly attributaile to

the Revision of Pay Rules, 1997«

4) That with respect of paragraph 6 of the
written statement f£filed by the respondents the applicants
beg to state that the statement made therein are not
totally correct. The respondents could have settled the
anomaly so crapped up due to the implementation of the
Revis@éd Pay Rules, 1997 under the provision of the Rule
itself. The Rule in contemplation of crapping up of such
anomalies by its application provided provisions for
setting aside such anomaly by stepping up of sal ary under

the Rules.,

5) | That, with regard to the paragraph {(vii) of
the written statement by the respondent, the representation
of the applicants dated 5.7.2001 on the strength of
Circular dated 7.8.1998 was wrong as the instant case has
no resemblence with that of R. SwWwaninathan's Case as

referred to in the said circular.

6) That, with respect to paragraph No. 8 of the
written statemeht filed by the respondents, the aApplicants
state that admititedly there is some anomally and fixing

the pay of applicants who passed incentive exanination

contd o & 00



02"

before 1996 . Hence, the representation of Sri Ashit Baran
Chanda is referred to the Comptroller and Auditor General
of India and the matter as stated in the aforesaid para-
graph is utfider consultation with the Ministry of Finance.
Therefore, the applicants state that their representation
ought not to have been rejected by the respondent in as
much as representation of similarly situated employee of
the sane office on the sane issue was not rejected. Hence,

the action is discreminatory.

7) That, with regard to paragraph 9, the applicants
reiterate that the Hon'ble Supreme Court directed stepping
up of pay unless it is directly attributable in FR 22(1)(a) (i)
under different circumstances which is not applicable in

the instant case. As regards the order of the Hon'ble
Cuttack Bench in the matter of Original Application No.
362/2000 and Original Application No. 363/2000 as referred
in this pragraph also does not resemble to the instant

case in hand. In the applications before the Cuttak Bench,
the gpplicants were working as Section Officer on adhoc
basis and they prayed for direction to quash the oxder of
the official respondents rejecting their agpplications td
step up their pay equal to the Senior Accountabt (Private
Respondent ) as well as for a direction to release

FR 22(1)(a) (i) anc to‘treat the fact of their getting less
pay than respondent ( Private Respondent) as an anomaly.

Therefore, the facts and circumstances and prayer in the

contd.,...
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aforesaid two gpplications and as in this instant appli-
cation are not similar. Therefore, the ratio of the above
mentioned application before the Cuttak Bench will not be

applicdble in this instant application.

8. That, with regard to paragraphs 10,11 and 12

of the written statement, the applicants state that in

' the preceeding paragraph the applicants have already

stated the correct position and any addition to that
would be gnly-a're-itération.

9y That, with regard to paragraphs 13, 14 and 15
of the written statement the gpplicants state that no
rule of this land allows such discremination as alleged
in this application, so as to -allow the junior to draw
more salary thaﬁ senibr pe:fonning similar duty simil ar
functions ﬁnder the samne enployér, The applicants re=
affirmm that ﬁhe COnétitution of Ihdia has provided specific

Protection against such discrimination,

10) | 'tThat, the app1icants states that in view of the
statements made above, the respondents stand in the case as
stated in the written statement is ;nSustainable and

untenable in the eye of law and if it is allowed ﬁo étand,
it will substantial injusiice to the applicants and thé |

sane may be rejected as unacceptable.



6.

VERIPFICATION

! / .

l I, Sri sanjay Ranjan Dey, Applicamt No. 4

and authorised on behalf of the ot‘t?er‘ applicants and
being acquainted with the facts and circumstances of

the caée do hereby verify the statements made in |
paragr.éphs 6,8,9 . are true to my knowledge
vand t.hcl se made in paragraphé lto 4,5, #+ are true
to my 1 nfoi:mation derived from records and I have not

suppressed any material fact.

And I signed this verification on this,

the JOtn day of May, 2002 at Guwgzhati.

 Soqoeq Bonfon 87

SIGNATURE
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cem,E a,‘Ad! iml Ii,,E ';ml Hm A REJOINDER IN ORIGINAL

‘ ‘ APPLICATION NO. 39/2002 ‘
2 1 A6 AUl CF—
- | Sri Amitava Chatterjee & Ors -
WW -Vs - 2 @
| uwahati Bench 1 L . |
T -J  The Union of India and Ors. E

A rejoinder on behalf of the applicants
bringing to the notice of this Hon’ble
Tribunal the Office Memo No. 12371- —
MGE(EMTD)/28-2002 dated 13-5-2002
setting right the anomaly in fixation of
pay by stepping up pay of the appﬁcants
rendering the Original Application

) M I, Sti Amitava Chatterjee, applicant No.1 in this instant Original

,¢ Application, being conversant with the facts and circumstances of the

case and being duly authorised by the other applicants is competent to
swear this affidavit and do hereby solemnly affirm and declare as -

_ followrs :-

1. That the Original Application No. 39 / 2002 was filed by the
applicants seeking a direction to the respondents for stepping up pay of
the applicants working as Senior Accountant and having passed the

Incentive Examinstion and being entitled to one advance increment as

per the rules and guidelines in force.
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2. That the Central Civil Services (Revised Pay) Rule, 1997 which

came into force on 1-1-96 gave rise to certain anomalies in fixation of

pay of the applicants, resulting in high pay scale to those who were
junior to the applicants. )

-

Application was that the pay fixation after implementation of the Central
Civil Services (Rmsed Pay) Rules, 1997 brought certain discrimination
among the two sets of employees whose basic qualification, method, é
manner and grade of promotions were otherwise being same, performing -=§g-
similar functions and identical duties under the same employer is

3. That the sole contention of the applicants in the Original g

completely irrational and against the principles of equal pay for equal

work.

4.  That the representations filed by the applicants was also rejected
by the respondents. Hence the Original Application. The contention of
the respondents on the other hand had raised objection that
FR-22(1)(aXi) had no application in the instant case. The respondents
although had acknowledged that an abnormal situation has arisen but the
same was not rectifisble. Besides referring to a decision rendered by
Cuttack Bench in O.A. 363 of 2001 as disposed on 6-8-2001 where a

similar claim was rejected by the Bench.

5. | The judgment and order as passed by the Cuttack Bench is
binding on the Guwahati Bench of this Tribunal. But on the other hand
the judgment seems to be a per-incurium judgment in @s much as the
ratio of the judgment passed by the Cuttack Bench is not approved by
the Apex Court on the same fact. To avoid such confusion and conflict

of judicial pronouncement the matter was referred to a Larger Bench, to

decide the following -
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() Whether on the facts and circumstances of the case the Cuttack
Bench was justified in upholding the decision of the
department in refusing to stepping up of the pay of the seniors?

, C
(b) Whether the benefit of stepping up of pay is inadmissible é*
unless the anomaly is directly attributable to the application of

FR-22(1)(aXi) ? é
(cj Whether on the facts and circumstances of the case the

respondents are justified in law in refusing the step up pay of

the seniors who are paid less then the juniors in view of the

extra-ordinary situation ?

(6)  That the order dated 11-6-2002 as passed by this Hon’ble Tribunal
however specified that the respondents in the meantime may settle the

mater as per law.

A copy of the judgment dated 11-6-2002
a5 passed by this Hon'ble Tribunal is
enclosed herewith and marked as

Annexure-1,

(7) That in the meantime vide office memo No. AOMN 1/3-8/99-
2000(Part-11) 1677 dated 5-6-2002 the respondents had set right. the -
anomalies by stepping up the pay of the applicants, thus mitigating the
grievances of the applicants.

A copy of the office memo dated 5-6-
2002 is enclosed herewith and marked as

Annexure-2.
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(8) That in view of the subsequent development in this regard as
referred to herein above the reference of the matter to the Larger Bench
has become infructuous and the matter may thus be disposed

accordingly. -

(9j - That the statements = made  hereinabove  in

paragraphs. . 24173 el ... are true to my knowledge and those
made in parag'raphs /2. 2.5.8. q«o’.'?...are being matters of
record are true to my mformatlon denved therefrom and 1 sign this

afﬁdawt on tlns ) V‘/day of August at Guwahatl

A G

Identified by me : (7 | DEPONENT

\7& , CC Do gg  Solemnly affirmed and declared
pf"& before me by the

eponent ho
is identified by C&M

Advocate, on this the W day
~ of August, 2008 at Guwahati.
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Adm strative Tribuna

The HOn'ble Hr JUatico D. N.Chowdhury,?ice-chai mam“a' it ,

RYEEIR TS Lt S URRT IR R P L 3e TR IR PR PR R :
'I‘\a Hon'ble Hr K.K.Sharma, tmuniatrutiva Manb P 9 \AUG 7008 :
1 ] ¢ ) i*v:{ Jf-l a4 fae '-i t‘:f\a" I .‘ E‘
i : " - Lg
anknt' Sri Amitava Séaifﬁfifﬁh etid e mns e Leniglr e *Gmgéﬁzanﬁa !
512. Sri Kumar Paritoah Dab," ‘: . “ﬁuwahaiaercn .
'uh 3ﬂ.\&_i Dib&kar Hajmdar"’ andi\ - n{'-Q.lé TS ﬂ!\ ’Hia..n o, /
04 Sri sanjay Ranjannney. 83«01¢j qg J,Jﬁ.y.,. Applicants.
'xvdﬁlhgall the applicanta;are uorking &5 - Senior
Acceantant‘in thagofficg,of the * Accountnnt e
: Ganeral (AL ):; Aeaam,s Prltola
" ’chwahat.t 292" Wy “M wrwk:w Jaf,sq o3 o3 mf
I vt e :
BY Mvocate s hakrcborty- F“’°11qqn el ey :
, R . 2 -.“u' ‘ ¢ )
. GvffT FERY I L vsreuﬁas'ﬁ e f- RQ ngj ."jﬂ ,’1”0?1 \’ e x, 2,")‘..
TN he ‘Baton’ of*fmd.t 343 ASRLLTaLy bagans st e
R repraaented by the Sscretary, oL
:,XUtat ; Department Bf»pidghceﬁi ﬂD&pbleﬁxa DVidﬁv'nl vl 0
.90V, of Indja,Delhd. , W
vfuxy LIl e Grontd. asjuaata'ada xoq aﬂ ‘r‘“hinn.“.‘
. 2. The Comptroller‘and “avdit
ﬂﬂmﬁGbneraluodendia.bofaxgnw arp awﬁ(ﬁ fom Qe
» 10, Bahadur Shah Zafar Marg,
i, nnﬂl\New Delh1~2-1o)rge\;o3¢§.“ ;o,uau 20 ols i By
s The Assistant Comptroller and .. Y
Auditor’ General'(N)/of-India; * 1 uf ‘1 b
0, . Bahadur Shah Zafar’ Matq. . '
ow Delhi=2, 53t &onn vt :
.The 'accountant, General (A&E)c. , : .. . . .\
‘Asaam, Maidamgaon,. Peltola,
Guwahati"zg"i S 103 ol Bt Wree, ! r,
.The , Deputy Accountantnoeneral (AE) . - S
0/0 the Accountant General” (A&X) Ao a Tl e
Asgen, Maldamgaon, Baltola. Nt e i MY
Guwahatl=29 " *¥ ] ERER ﬂvy ““)3'~=~ - -
The Senior Accounts officer (Admn)ov X -

. 0/0 the Accountant General (a&E), R B
Asgam, Beltola, Guwahati-29.. : .« + .« Respondents,

B}' Sri A.nab ROY. SC CeGaSeCe

, ORDER
Lt ’”
SHt SN '
“This is an application under Section 19 o the
1)- . :
“Iministretive Tribunals Act 1985 seeking for 8 61Lection
J27 eiepp

ing vn of the pay of the’ four eppliceﬁ;s in ¢h

Jollovi~r clretmstances .

.\‘

contd..?2
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Assam, Guwahatd. The applicant No 1 joined as Clerk-CUm-

R ”‘v'l ASURUTN NS 15 T 7 Py s"’!“. s LN
Typist in the office of the accountant General, Azeam on
[N ) PEIR ”YVLJL-JCYL"L- P}kl 4f“5-4..‘"“.g¢ TR ST P

. 5.2.1986. He was promoted to the post of Accountant on

30.11.1989. He wae further prcmoLed to the post of Senior
. ‘g.}.l gt or gt trmemed F
Accountant on 27 1.94. Thetapplicmnt No.z was. appointed asg

ek . FOYPL SRR ¥

""“‘Clerk—cwn-'rypist on 1. 104}6 i.nft;hasnomo office and was

.u'a.e ra n?uf-r .
pxcmotadfto,the.post of hucountant on 11.4.90 and further

(& Litaf
.a!nw(v‘v : 'p,{‘ fa N

promoted to the'poet of’ Senior Accountant‘on 31 1.96.

Ee4
SLmilarly the applicant No.3 and; 4 ;were promoted to the
post of Senior Accountant on 25. 1.94 'and 31.1.94. The

respondents 1aaued circulars from time to, time for conduc—
-1,'.|'..- -

ting Incentive Bxamination for aenfor Auditora "and Senior

TR

lrﬁ >
Accountants. AB per the Fircular the candidatee securing
RS §: 1IN0 SRR R [ P TR R AU
50% marks and ahove are entitled forladvance'increment
BT S TG T TR T R U

in the scalo of Senior uditer/aenior Accountant with

"(l“ ki frsset

u’ u
”ﬁ r’%e5k ct from st of the month in, which the examination is

All the four applicants passed the 1ncentive

'exqm nation during 1995'by eecuring the’ qualiffing marks ‘
«ahd thereby bec amne eligible for’t;ejadVance increme

) with effect from 1.4 2995 . The pay of thesapplicants as.
on 31.3.1995 was Rs$.1440/- and thereafter fFom '1.4.95

to 31.12.95 they were allowed to draw:a eeidry:of,mfldeo/-
vowards incentive benefits for passiﬁg the examination.

1t was also stated that at the relevant time their junior

colleagues who have not passed the incentive examination
were drawing a salary of &. 1400/-, whereas the applicants
were drawing #s. 1490/- from 1.4.1995. The pay structure
was revised and the Central civil services (Revised pay)

Rules 1997 came into force from 1.1.96. The pay of the

.o QCOntd '3




{

1

re drawing R, 6750/-,

_f\_////\// 461 and 471 respectively in the gradetion list, whereas one

T % e onona —
g v 4""‘."\"“" an i NI ST

applicants was revised at M. 5150/-. The junior colleagues of %

the applicants were also, allowed .to dra¥ pay at the rate of
.5150/-. The junior colleagues were passed the incentive

examination on Apr11m19?6.anq:thqir“pay with 1ncent

benefit stood at m..§300/-..whereas.the applicants \

senjor and having passed the incentive examination Jearlier

were drawing a pay of B.5150/- as on 1.4.1996. 21 AUG 2008

3. The applicant pleadeﬁ that the revision of] pay nrfé?zranr- T

T —— e o

T iRl ]
xﬂyhdnnnmhuﬂvangzi{

§

AUwahati Bench
during 1996 gave rise to the disparity between the pay———

attucture of juniors and seniors in the same office and i
under the same employer performing similar fumction and
sharing same duties and reSponsibilitiés to similarly

situated sets of employees were allowed different pay scale ;
and the juniors were azliowed to draw higher scale. The ;
applicants cited 1nstance§ that on April 1996 these appliCants

t
were . |

Jdrawing aalary of . 5150/- whereas the junior colleagues on

A
the said date were allowed co draw a sum of Rs.5300/=, There-

,,afterfOn Januaryi}st 1997 the applicénts were drawing k.

3 \
~\ - 1

}/KWQSjOO/—O Whereas:itbeir jJuniéB8 colleagues were drawing Rs.5450/-, l
fogn

while

- . Again on 1 1.99
7y
€\~ ULQP applicants were drawing . 5600/- but their,juniors

Similarly on 1.1: 2000 the appliCants

were drawing . 6750/- and thelir juniora
k. 6900/~

were drawing

and in 1.1.2001 the applicants were drawing

. 6900/~ and their juniors were drawing B 7050/~. The

S |
e ]
\0n 1 1.38 the applicanta drew the pay of ®&. 5450/- ‘

&
;\\\ tneir junior counter part drew k., 5600/~

name of the applicants were Placed at serial Nos. 440, 462,

of their junior sri SWapan Das waa placed at serial No.536

but their junior was drawing higher pay than that of the

\ . contd. .4
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: “\////-////ﬁ\v’/' A In the past DOP & T have been agreeing
: : to step up pay in such cases in relaxation

.BNGE/200 No&OG/NGE/ﬁ:)/28»2000:1nf@med :the.&pplicant that |~

“Ehtra T8 7
Admint. o 3'Tﬁ
- 4 - nf.’sw ‘%
‘ L 13 U7
;é Thb“na

applican£8~ The &pplicanid stated that the discrim “at16'33553

: 4 . g B Lt IR AR . .o . - é ' 4 &
in the pay structire on ‘the "tmplementation 'of the Ce UWahgy -

civil Service (Revised Pey) Ryles 1997 on 1,.1.96 batween
two sete Bflémpi6§§és whdgévbésic qudlifiéation. method, ‘ "i:
menner andefaéewgflg%bdéﬁibhé were otherwise being same, . i
§g¥éérmiﬁbféiﬁiléfgiﬁﬁaﬁiéﬂwénd”1dential duties under ths
same'employarvigfégmélggaif 1rFatiohsl and agalpst the

principle bf-'aquéi paf ﬁqr'aquél'work'.qNarrating the '
discriminationﬁmeied{outytcétheae applicants  they submitted . |
tbgir'rcprasentatiénéi'ay tha‘impﬁéhnd-order-no.ADMN 1/3-8/ _
99—2600(PART'II)/lO?B*dated~9.7.2001-}he»app11¢ants were . (
informed by the respondents about their decision re jecting | 4

thoir representations.:The respondente by circular No.33-

Gl g0t . o NSEELEN \?,",_ s .to 9‘:: «y_;-::,,:‘ . "";‘f‘in.‘ S .
ancmaliee in pay which had arisen.in the Senidr Auditors/
Lt LT s wet

Senior Accountants cadre asra resnlt.of'péésing Incentlive

Exzmingtion regardinq a aehiét-beféfe“i}1;96 and junior ‘i'

©e L oo o . _
sfter 1.1.96 was not.rectifiable. The relevant part of the = . &
‘eircular is reproéﬁééa below ,*;' S ﬂ“ o S
Dada, e _ T [
*Miniatry of Finance.after consultation
with DOP & T have held that such type.

of anomalies have not arisen due to - . b
direct application of FR 22-C: {(Now TR~ i . i
22(1)(a)(1i)+.In such cases anomaly has . o
arissn due to grant of inceement at a S I
higher rate-to the-junior. In'this : .

connection Government have drawn atten-
tion to various orders relating to

stepping up of pay, issued right fxrom L
4.2.66. para (c) of .these orders provides -y
that anomaly should be as a result of &
spplication of FR 22-C and in case where _ i
a junio~ is drawing higher pay then a :
senior vy virtue of grant of advance b
increment no renefit of stepping up of ’
pay will be allowed to the senior officer-.

of normal ruies.However, after judgment
of Hon 'ble Supreme:Court of Indis in the
case of R.Swaminathan and othsz2 POF & T




-.to allow benefit o£ stapping up off pay
of senior in casse whore anomaly.
due to.direct application of FR 2

(Now FR 22(1?(a)(1)'

L f‘l" i
In the application the applicants cited the instance of
rso 5 ‘}l. ." vorde 0, -2,'.\ -
presentqtion of a representation aent by one Ashit Baran
‘Chanda, Senior Accountant workinq in same office who also

R R ML

filed repreaentation claiming paﬁi%leﬁ pay with his junior.

‘ 14

The aforomentioned representaﬁign.oé'éfffhahit Baran Chanda
was referrad to the Ministry and Sri Cxanda was accordingly
informed vide memo dated 23.1.2002 that the matter of stepping
up of his pay was referred to the Ministry of Finance. The '
applicant contended that thé'caeé of thé appl@cant did not
receive equal treatment like that of Aéhit Baran Chanda and
same was re jected by the department without awaiting for

the view of the Ministry. Being aggrieved the applicants

presented this application 53$ké§q'for a direction for

stepping up of pay of the applicants due to anomalies

' mynticned k

'\‘\‘3
. /ﬁl Q The reSpondents contested the claim and opposed the
N
é&
S‘i\

appldcation by filing written statement. 'The reSpondents

wiin the written statement had specifically stated that the ?
35, anuﬁéiy had arisen due to the grant of an advance 1ncrement
Pl

. WAH
. ..t0 the junior official with effect from 1.4.96 for passing

. \; H
the Departmental Incentive Examination for SBnior Accountants
The respondents at para 6 of the written-statement admitted
that the case was of an extraordinary nature and not covered [
under the existing rules/order which had arisen because

of the new pay structure and therefore the authority was
helpless to take any action on the matter. The respondents
2lso stated in the written statement that the office of

the hccounta{nt General (A%E), ~s3sam, Guw::ati vide letter
‘\///*~//A»//.N0.Admn & Estt/chy/ROP-96/97/2339 dated 25.11.97 referred

th2 case to the office of the Comptroller and Auditor

Gerneral stating their predicament.In the said communication

contd..6
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the Deputy Accountant General(Admn) intimated tX s
and Auditor General that some .junior officials Wwe %’
. ' ‘*fi‘l.
higher pay than that of their seniors. Among others the Jﬁ’
. y . *.,“:‘-:
Deputy A.G. intimated to the C,A.Q the following facts ‘,g§
. . oy i
' T
w1t has been observed in certain cases that :iﬁ
by virtue of an advance increment for passing o,
Incentive Examination for Sr.Accountants L
after 1.1.96 in the rcvised scale, some !
junior officlals are getting higher pay thah ‘
that of their seniors, who were drawing
higher pay than_their juniors in the pre-
revised scale. The Senior officials under
reference also passed the same examination '
e and got the benefit of increment in the ,
’ /5f;vv\ﬂ”?'7};\ pre-revised scale. While fixing the pay ,
P "% of the seniors by taking Into account the
S ¢y, advance increment, their pay fixed at the
P - . stage of #&.5250/- on 1,1.96 with D.N.I. on
;qun. . . 1.11.96, whereas their juniors, whose pay i
!\li - ‘ was also fixed at the stage of Rs.SlSO/?- i
(Q”wa‘ . . : on 1.1.96 and got the advance increment in | |
v ,9 April/96 apart from their normal increment : ,

' " on 1.1.97. Thus the juniors are getting :
more pay than their seniors. The senior -
officlials now claimed equalisation cf their :
pay with the junior w.e.£. April/96. Cne ' :
of the illustrations at Annexure-I is gliven : .
for your ready reierence. ‘ i

The doubts mentioned above may please e
clarified.*
The respondents were also informed by the office of the
- Do ~ w[\l)
\
C.A.G by communication dated. 28.3.2002 that the matter ie
still under cansidefatioﬁ‘wiéh Government of,India.Ministry i
of Finance. In the written statement the respondents re ferred P
. L [ “2‘:"‘;
to the decision rendered by the Supreme Court in R.Swami- R
nathan vs. Union of India & Ors. reported. in 1997;7)vS?C ;“éé
. _».{_.&;\
690 and stated that the benefit of stepping up of pay was Eﬂ%‘
not admissible unless the anomaly wWas directly attributable ,‘Lt
. v
to application of FR 22(1)(a)(4). Since it was not directly ég&
T8
attributable to FR 22(1)(a)(1) the respondents rejected l?f;
- ?\ B
the application. It also = referred to a decisjion of the ooty
\v/,ﬁwzfq/’ Cuttack Bench of the C.A.T renderedfin 0.A.362 and 363 of l

20067 ' ' s :‘
""\ ’

contd..’
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5. vie have heard Ms p.Chakraborty, learned c©

lzarned Sf-C.G.S.C for the respondents at length
Chakraborty, the learned counsel submitted that o
abnormal situation did arise wherein the juniors were getting
higher pay than that of the applicantae"Théxiearned counsel
submitted that there coculd not be‘any legitimaée ground in
discriminating tle apﬁlicants witﬁ their juniors in this
regard. M8 Chakraborty, the learned counsel for the applicant
poihtedly referred to the recruitment rules, the qualifica-
tions vis=-a-vis the duties and responsibilities discharged

by the applicants and their juniors and submitted that

denial of equal pay to the appliéénts anounted to flagrant

violation of the Constitutional Scheme enjoined Iln Article

~c

14 and 16 of the Constitution_of India read with Article

——

39(0) of the Directive princiﬁiphgnhhrlned in the said

Constitution. The learned counsel further submitted that the
Rt dhtltahuietd

r&&ﬁarmﬂuts acted illegally in rejecting the claim of these

Qlioants on the ground that the situation waa beyond the

e w

.'"; ~\ﬁnviaw‘of FR 22(1)(a)(1). Ms Chakraborty, the lea(nad | §

Py

tnitted that both the junior and - senior Government servant
belonging to the same cadre and both:of them were promoted

jn jdentical post. The pre revised and revised pay scalz '
in lewver and “!gher poet In which they were entitled to

dre ware rlso iJenticals The anomaly is directly a result

©7% the pay revision providing higher incentive. The juniors

K"

werz not drawing any higher salary than that of the
4N
rnnticangs&tn the lower post. The ancmaly did srise due
’ Qe L

o A
s "‘~P“'CA~ﬂdenﬁ° 1ncrerent to the 1unior officers who

e~y et <
CUNWG « ¢t
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Mr A.Deb Roy, learned Sr.C.G.$.C opposing the
application referred to ¥R 22(1)(a)(1) and also the decision

. srendered by the C.A.T, Cuttack Bench, Cuttack in O.A. 362

3 fﬂ.\\
|, 4

. and-363 of 2000 disposed of on 6.8.2001, whereby the Cuttack

“Bench rejected the similar claim ./

ounsel for the applicant submitted thaﬁithe decision of

Ms Chakraborty, the learned,

" .the 'Cuttack Bench 1is to be treated as a/%udgment(per incurian.
.The learned counsel submitted that a decision 18 given per

incurfam when the Court had acted contrary to the provisions

of the rules. Ms Chakraborty, learned counsel for the ‘

applicants submitted that the decision rendered by the ! >
N
‘;T) Supreme Court in R.Swaminathan (supra) was on the facts J;’#l// B

J ——/
of the case.\In the aforementioned case the junior employee™

was gstttnq pay at’ a higher stage Where he got the opportu-

nity in ad hoc promotion while the zenior did not get such

et mesuty

B opportunity. The issue involved in the aforesaid case wgs
as to whethet a senior employee wha:secured regular promotion

on all India basis earlisr than his Jjuniors was entitled

to get his pay stepped up with reference to.the péy of his

juniors with a higher stage because of the fédt that junior :

was promoted by way of local and ad hoc - arrangement. In |

T
e B

Y

Vi

.,
Lot e DY

view of the aforesaid promotion, the junior employee was
\QJ

drawing higher pay because of proviso to FR 22(I) and FR

et

S +
T e MR e
I

"

26(a) which recognised service rendered on ad hoc promotion
/ .

Q | for pay fixastion/increment on regular promotion. By virtue

Rl

of ad hoc promotion_ Junior may get pay more than his senior.

&
A

Jaay
1 :
e

\

The decision of Swaminathan has not ruled out stepping up
\—\._

‘:‘*_

- 3

-
-

s ) dos
of pay on all situation. On the own showing &£ the respon-
8 300 37

ol
ke N
T

-

rite
X,

dents it was an extra ordinary situation.
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7 » Despite our tentative conclusion we are c¢nf

0 ( LY
Cenna!AdnﬁnmﬁaﬁvoTﬁbu

(
\: 2 1AUG g

with the decision of Cuttack Bunch on tle same sLtuati%?ﬁna ‘
uwahauBench

sy

al

The applicants in the Cuttack Bench we:e holding the post

of Senior Aaccountant and claimed for stepping up their pay
squal to that of their juniors and got}aGVance 1nggrment in
the new pay scale. The Tribunal howevur in the light of

e declsion of R.Swaminathsn and al@o on interpretaticn of

FR 22(1)ta)(4) re jected the applicantion.

8. A Bench decision of the CL.A.T is binding on the

anothér co-ordinate Bench on the ground of judicial comity,
where a bench does not accept as correct the decision on

a guestion of law of another Bench,'the only.right and
proper course to adopt is to refer to tﬁe.Fﬁll Bench. For

“that the rule alsovprovides. Law will be devoid of ail its
efficacy if it is thrown inte confusion aﬁd uncertainity
by conflicting deci°ion$ Juiicial decorum and legal peclicy

}also demands that such aiffarence of Opinion need to be
Q«‘ authoritatively sebtled by a larger Bench. In that view of
a d“”tﬁ; matter we decline to accept the contention of Ms

R 6"\',)ct'x»akrabgart;y to treéat the Cuttack Bench judgment ;B a
ﬁ\\\\ judgmeﬁt pax incuriam and instead we would prefer to refer

&l
. cuﬁhe matter to a 1arger Bench. We accordingly referx this
\..ﬁ

A

appliCation to a Full Bench to examine the following ques-~
tions P

a) Whether on the facts and circumstances of the
cese the Cuttack Bench was justified in Upholding the
g=cisica of the Department in refusing to stepping up of

" the pay of the seniors ?

. b) vm~cther the bensfit of stepping up of pay is
- it T :

‘ \v//«\JA// ln:dmiasible unless the anomaly is directly attributable

,.,4§w:\$&*~ .
TSI ’ -
% 3 FP,;'~°ther on the facts -nd circumstances of the
.
4«4;5

~~=n the rafrcnd2nts are 1ust1.*ed in aw in refusing =0

ot _ contd..1l0
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step up the pay of the gyeniors who are pald less than the

L ) juniors in view of the extra ordinary situation ?

,\( N . Pendency of this applicatilon shall not howsver preclude

l"" "l ‘ \the" :eSpondents aut.hority to cqnéider the case of these . "l e
at . - N g
‘f s ’/ e-@pg’licanta and other persons similazly situated as per law.
o _}/,ds“lr ~x‘:: y Registry to take necessary steps. |
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OFPPICE OF THE ACCOUNTANT GENERAL (1) ASSSM
MAIDAMGAON.BELTOLA. GUWHHETI 781 029

NO . ADMN 1/3-8/99-2000(Part 11)/677 Wednesday, SJune 05, 2002

The officials named below. who are also applicants in OA No. 39/2002 filed in the Gauhati Bench
of the Central Administrative Tribunal, Guwahati are hereby. informed that Headquarters oftice has, vide
Circular letter No. 20/NGE/2002 issued under. 0. 12371-NGE (ENTT)/28-2002 dated 13.5.2002 (copy

g r——
P

enclosed), agreed to set right the :mbmaly in the fixation of pay by allowing stepping up of their pay.

This 1s for information and nccessary action.

' - Scnior écéounts Officer (A)
Encl: as above m \

cem‘m'“"‘i;"s'mﬁw"mbunal ‘
. / N
. Shri Amitava Chatterjee, SA ‘
Shri Kumar Paritosh Deb, SA ; 2 ’ AUG 2008 ‘
Shri Dibakar Majumdar, SA - '
Shri Sanjay Ranjan Dey, Sﬂ/pefmit . AR (E1irn %
uwahati Bench

Raition = SPINER .




