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OR 	SHEET  

- 	 Original A pplication No : f 200 
uSC. Petition No, 

Contempt PetjtjonN0 

Reiieu APPlication No. 

pplicant (s) 	Md.Maiznur All & Ors. 

-Vs- 
Respondent (a)

U.0.1and Ors. 
II 	

- • 	-*------.------------- 
Adjocate For the Applicant (s) Mf. S.C. Baru.a, M.K.Majurfldar. 

Advocate For the Respondent(S) 	
C.G!S.C. 

Note5 OF the Regi4sty 	Date 
j 	Order of thp Iribuj 

'rhls k 	4.4j_ 	 fr,rm 

C. F. 5/- dtosic' 
vide I 

Dated 	.... •'_- . 

••' 
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* Heard Mr.M.I(.MaZumda7Tfle. 

j counsel for the applicant and also 

JMr.A.Deb Roy, Sr.C.G.S.C* for the 

respondents. 

Issue notice of Motion. Returna-

!ble by four weeks, 
I ssue notice on the respondents 

J to show cause as to why the interim 

order as prayed for shall not be 

granted. Returnable by four weeks. 

In the meantime te Respondents 

are directed not to make recovery 

of the Night Duty Allowances as  

as paid to the appl.cants. 

List on 3.1.03 for Admission. 

Endeavour shall be made to dispose 

the 0.A. at the admission stage. 

LChairmaW 

H 

28. 11.02 
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31.1.2003 	Heard Mr. M.K. Mazwndar, learned 

counsel for the applicant and also Hr. A. 

Deb Roy, learned Sr. C.G.S.C. for the 

respondents,.. 

No reply so far filed by the 

•.. respoents. The application is aitted. 

Call for the récods. 

No fresh notice need p9t to be 

issued. The respondents may file written 

stateaent within four weeks from today. 

List the matter on 28.2.2003 alongwith 

O.A. No 9/2003 for orders. 
1 

Vice-Chairman 
* ib 

	

28.2.2003 
	

Put up again on 28.3.2003 for order. 

' () 	J2M 	 eiv9 

	 1. 
Vice -Chairman 

QLtk 'tJi.Q 	 bb 

	

28.3.2003 
	

Heard Mr. M.K. Mazumdar, learned 

counsel for the applicant and also Mr. A. 

Deb Roy, learned Sr. C.G.S,C, for the 

respondents. 

The respondents are allowed further 

A) 	kit 
	 four weeks time to file written statnent. 

List the matter on 2.5.2003 for orders 
alongwith 0.A. No.9/20030 

Vjce'.Chajrrnan 
mb 

2.5.2003 	Heard Mr. M.K. Mazumdar, learned 

counsel for the applicant and also Hr. A. 
OO&I,/LI ft1O3 Deb Roy. learned Sr. C.G...Co for the 

'- 	 IL3.zl7 	. 	respondents. 

Put up the matter again on 

9.6.2003 to enable the respondents to 

file written statiient. In the meantime, 

interimorder dated 28.11.2002 shall 

continue. 

Vjce-Cha jrman 



	

O.A. 	c3 

9.6.2003 	No written statement so far filed 

by the respondents. The application may 

now be listed for hearing on 25.7.2003. 

In the meantime, the respondents ma y  file 

written statement, if any. 

Vice—chairman 

mb 

25.7.2003 Present : The Hon'bie Mr. N.D. Dayal, 
Administrative mber. 

(J 	, 	 Mr. S. Das, learned counsel appear- 

ing on behalf of Nb M.K.Mazumdar, learn-. 

ed counsel for the respondents prayed 
for adjournement of the case. Prayer.is 

allowed. List again on 11.8.2003 for 

hearing. 

:7 
Nmber 

nib 

	

11.8.2003 	,Heard learned counsel for the 

OQ 	/P ti 

Vd 

,5 	72 L * 	\/awf 

7 	Q__ 

parties. Hearing concluded. Judgment 

delivered in open Court, kept in separate 
sheets. The application is allo.ved in 

terms of the order. No order as to costs. 

Vice—Chairman 

SE 
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CENTRAL AiJMINISTRATIVE TRIHUNAL 
GUWAHATI BENCH 

374 •R. No. 	 of 	
2002. 

11-8-2003. 
DATE OF DECISION 

Md MaiznurAli&OrS. 	. 	 .APLICS. 

iDVOCATEa FOR THE 
APPLICANT(S). 

- VERSUS - 

Union of India &Ors: 	 . 	REsPoIENT(S). 

Sri A.Deb Roy, Sr:C:G:S:C. 	
. . 	 ADVOCATE FOR TH 

I 	 RESPONDENT(S). 

THEI HON' ELE MWT JUSTICE D.N.CHOWDHURY, VICE CHAIRMAN 

THEI HON T  BLE 

iWhether Reporters of local papers may be allowed to see 
judgment ? 

ro.be referred to the Reporter or not ? 

Wh3ther their Lordships wish to see the fair copy of the 
jugment 7 

hëther the judgment is to be circulated to the other 
benches 7 

Jugment delivered by Ho t ble Vice-Chairman 

H 



CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHTI BENCH. 

OriginalApplication No. 374 of 2002. 

Date of Order : This the 11th Day of August, 2003. 

The Hon'ble Mr Justice D.N.Chowdhury, Vice-Chairman. 

Md. Maiznur Au, 

Md. Abdul Hakim, 
Sri Prem Nath Singh, 

Sri Hiteswar Hazarika, 

Shri Durga Bdr. Chetri, 

Md. iukhtar Hussain, 

Md. Monir Uddin Ahmed. 	 ...ApplicantS 

- Versus - 

Union of India, 
represented by the Secrtary to the 
Govt. of India, Ministry of Defence, 
New Delhi. 

Engineer In Chief 
Military Engineering Service, 
New Delhi. 

3.B.S.O. Missamari, 
Dist. Sonitpur, Assam. 

4. Garrison Engineer, 
Missamari, 

	

Dist. Sonitpur, Assam. 	 ...Respondents 

By Sri A.Deb Roy, Sr.C.G.S.0 

CHOWDHURY J.(v.c) 

PH 

The seven applicants moved this O.A. assailing the 

steps taken by the respondents for recovery of amount in 

respect of payment of Night Duty allowances retrospectively. 

Admittedly some Night Duty allowances were paid to the 

applicants upto 18.5.1994. The respondents then took steps 

for recovering of the allowance in 1994 paid to the Night 

Guards. Some of such Night Guards knocked the door of this 

Tribunal by filing O.A.117/94. This Bench set aside the 

orders vide judgment and order dated 30.8.1996. The 

respondent No.4, the Garrison Engineer, Missamari issued the 

order dated 24.11.98 for recovery of the same at a monthly 
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instalment of Rs.100/- per month with effect from December 

1990 onwards. Twenty four of them again moved this Tribunal 

which was numbered and registered as O.A.299/98. The said 

O.A. was finally disposed of by its judgment and order dated 

8.9.99 directing the respondents not to make any recovery 

of any amount already paid to those applicants as NighDuty 

Allowance. The Tribunal while disposing the said O.A. took 

into consideration the hardship caused to the employees in 

retrospectively recovery. The respondents on receipt of the, 

order sought to implement the judgment and order of the 

Tribunal and sent Signal No.UNCLAS 502107/E1C dated 

26.9.2002. The full text of which is reproduced below 

"IMPLEMENTATION OF CAT GUWAHATI JUDGMENT OF 
08 SEP 1999 IN OA NO. 299/98 FILED BY SHRI 
RATAN BARUAH AND 23 OTHERS ( ) 

CDA GUWAHATI CDA GUWAHATI LETTER 
NO.PAY/34/CONFDL/OA 117/94 AND 299/98 OF 
AUG 23 ( ). THE AUDIT REPORT FURNISHED BY 
CDA GUWAHATI ON 14 JUL 2000 AMOUNTING TO 
Rs.3,66,862/- WAS FOR INDIVIDUALS (.) GOVT. 
SANCTION HAS BEEN ISSUED IN RESPECT OF 
INDIVIDUALS ONLY WHO WHERE THE APPLICANTS 
IN THE SUBJECT OA. THE AMOUNT PAID TO 
INDIVIDUALS OTHER THAN APPLICANTS MAY BE 
RECOVERED FROM THEIR PAY AND ALLOWANCES 
AFTER ISSUING SHOW CAUSE NOTICE TO THEM C.) 
ACCORD PRIORITY." 

The fact of the matter in this O.A. is really and truely 

the same with that of O.A.299/98. The said O.A. was allowed 

on the basis of the 1ega' policy against retrospective 

recovery. It took into consideration the financial privation 

and adversity of the employees on the 

score of retrospective recovery. The communication itself 

indicated that the respondents authority -was 7  implementing 

the judgment and order passed by the Tribunal in O.A.299/98 

disposed of on 8.9.99. As ai1uéd-  the applicants are 

are 
similarly situated and therefore they Lalso squarely covered 

by the aforementioned judgment. There is no scope for 

singling out the applicants from the benefitr of the judgment 

of the Tribubnal. The direction issued as per the impugned 

- 	 -' 	

- 
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Annexure-Ill communication dated 26.9.2002 is therefore 

unsustainable in law and quashed and the respondents are 

directed to refrain from making any recovery of any amount 

already paid to these applicants as Night Duty allowance. 

The application is thus allowed. There shall, however, 

be no order as to costs. 

D.N.CHOWDHURY 
VICE CHAIRMAN 

pg 
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IN THE CENTRAL ADMINISTRAT]:VE TRIBUNAL 

GUWAHATI BENCH. 

An Application under Sect:ion 19 of the Administration 

Tribunal Act 1985 ) 

O.A.NO. 	9p. /2002 

- BETWEEN - 

Md. Marr Au', 

SIO Late, 

Viii. Saikia Chuburi Muslim Gaon, 

P.O. Dekar Gaon, 

Dist. Sonitpur. 

Nd. Abdul Ha(im 

S/a Samir Sheikh. 

Viii. Saikia Chubri 

Musiimgaon,P.0. Dekargaon, 

Dist. Sonitpur 

Chowkidar (CVB) 

Major Ajit Kumar 

Sri Prem Nath Sing. 

5/0 Birjial Sing, 

Viii. Goramari 

P.O. Haiieswar 

Dist. Sonitpur. 

Contd ... p/2 
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Sri Hiteswar Hazarika. 

SIO Dma Ram Hazarika 

Viii. Niz Halieswar. 

P.O. Halieswar. 

Dist. Sonitpur. 

Shri Durga Bdr. Chetri 

SIO Late, D.B. Cheti 

Viii. Nopam. 

P.O. Nopam 

Dist. Sonitpur.(Assam) 

Md. Mukhtar Hussain 

SIO Habibur Rahman 

Viii. Hari Gaon. 

P.O. Nikamul. 

Dist. Sonitpur. 

Nd. Monir Uddin Ahmed, 

SIO Late, Jonir Uddin Ahmed 

Viii. Saikia Chuburi Muslim Gaon. 

P.O. Dekar Gaon. 

Dist. Sonitpur (Assam) 

- Versus - 

1. Union of India, 

(Represented by the Secy to Govt. of 

India Ministry of Defence, New Delhi) 

Contd ... p/3 
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2.Engineer In Chief 

Military Engineering Service 

New Delhi. 

B.S.O. Missamari 

Dist. Sonitpur, Assam. 

Garrison Engineer, 

Missamari 

Dist. Sonitpur, Assam. 

Particulars 	of ......order• 	against 	-which ......this 

application is made 

A common cause of action arose due to unnecessary 

harassment for initiating recovery process of Night Duty 

Allowance paid to the applicants and the order dtd. 

10.10.2002 under no. Tele : Mily 6422-C/1053/142/EIc by the 

Respondent No.4 

Jurisdiction : 

The applicant declares that the subject matter of 

the application is within the jurisdiction of the Hon'bl,e 

Tribunal. 

Limitation 

The applicant also declares that the application 

is within the limitation period as has been prescribed under 

Section 21 of the Administrative Tribunal Act. 1855. 

Contd ... p/4 
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4. 	Facts-of--the case. 

That the applicants are the night guard Chowkidar 

under the Respondent No.4 in the cadre of 

1 tJ- 	 i44-0-'( cLueL. an rmb 	 OIVL L1<JILj-L 1k ,  i Ki  iiCa)( 4) 

61)  CAT 	t 

That the applicants are Chowkidars who were 

performing their duty iv.i, the vacant buildings and they were 

paid night duty allowance per month as per the polic);, 

decision. 

That the applicants state that the Garri&p!-.--

Engineer, of late,have issued an order against the applicants 

in pursuant to the direction issued by the Govt. of India, 

Ministry of Defence vide signal No. UNCLAS-502107/EIC Dtd. 

26.9.2002 is going to recover the amount already paid to 

A Copy of the letter is enclosed as 

Annexure-I. 

 That 	the applicants state that 	this 	amount was 

H 	paid Qoluntarily to 	them 	by the Respondents 	and the 

applicants have spent the amount that they have receivedhnd 

the recovery will cause handship to them. 

That the applicants state that the Garrison 

Engneer, Missamari on earlier occasion intimated the 

H 

	

	applicants that there will be recovery of the night duty 

allowance already paid as monthly installant of Rs.lOO/- per 

Contd ....p/5 

,i 
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• month with effect from Dec./98 end vide OA NO. 299 of 1998 as 

decided on 8.9.99 this Hon'ble Tribunal it was directed not 

to recover any amount already paid to the applicants. 

A copy of the order paid OA 299/98 is 

annexed as Annexure-Il. 

(vi) 	That the applicants state that in the said OA 

there were 24 petitioners approuched this Hon'ble Tribunal 

challenging the decision 1998 and this Hon'ble Court after as 

theread bare discussion held that this NDA already paid is 

also not recoverable like other duty allowance and in this 

regard the Respondent authority have taken steps not to 

r.ecover. 

However vide signal No. UNCLAS. 502107/E IC dated 

26.9.2002 sanction of NDA against the 24 other applicants 

have been communicated with the amount paid to individuals 

other than applicants may be recovered from their pay 

allowances after issuing show came notice to them. 

Copy of the order annexed as Annexure-

III. 

(vi() 	That being aggrieved with the action and attitude 

of the Respondent the applicant approuch this Hon'ble 

Tribunal by filing this application an the following 

grounds. 

contd ....p/6 

I 
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5. 	. 	Grounds1 

(i) 	For that the impugned order is illegal in as the 

authority have taken double stand the process of recovery for 

similarly situated persons. 

For that the office of the Garrison Engineer is 

going to implent an order of the higher authority respondent 

which is a illegal one in the content that they are 

implementing Ho.n'ble CAT'S order is one •way and alternatively 

taken decision to recover the same from the others non 

applicants. 

For that the authority respondent have taken such 

decision only on the ground that the ---' applicants were. 

not party the 0.A No. 299/98 wherein a favourable order is 

passed against the respondent and hence is not maintainable. 

(iv) 	For that Hob'ble Tribunal have already decided the 

matter of other applicants is OA No.299 of 1998 and the 

au'thority repondents also vide their signal dtd. 26.9.2002 

decided not to deduct the same amount but the unfortunate 

action against the applicants only on this score is 

liable to set aside. 

(vi) 	For that the action of the respondents is 

violative of. fundamental rights of the applicant as has been 

guranted under Article- 14,16 and 21 of the constitution of 

India. 

11. 'pi jV 
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(vii) For 	that 	at 	any rate this action 	of 	the 

respondent is not maintainable in the age of law. 

Details of remedies availed- 

That the applicants declare that they have taken 

recoure of all the remedies available to them but fail to 

get justice and hence there is no other alternative 

efficacious remedy available to them but to approach the 

Hon'ble Tribunal. 

The Matter not Previously Giled and/or Pending 

beefore any Court. 

That the applicants further declares that they 

hay not filed any application regarding the matter before 

any Court or any other bench of this Hon'ble Tribunal nor 

any such application is pending. 

Relief Sought for. 

Under the facts and circumstances stated above 

the applicants pray following relief. 

To quash and set aside the order dtd. 

10.10.2002. (Annexre- ) 

To direct The respondent to allow the 

applicants to enjoy the N.D.A amt.and further be pleased to 

grant similar relief as that of O.A. 299 of 1998 

contd ..p/8 
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To grant any other relief as Your Lordship 

any deem fit and proper. 

Quashed of the application. 

Interim relief if any. 

Under the facts and circumstances, the applicant 

prays that Your Lordships any please to pass necessary order 

staying the operation of order/letter dated 10.10.2002. 

(Annexure - ) 

Particulars of Postal Order. 

I P 0 No. 	 Dt. cf Issue 
	 Payable at 

List of enclosures - As stated in the Index. 

ccntd ....p/9 



I 

-9- 

V E RI F I CA T I ON 

I, Sri Maiznur Ali SIO Late Saznur Au, exr1ploye 

of G.E. Missamari. Do hereby solemnly verify that the 

statement made in para aretw to the best of 

my knowledge based on record and rests are my humble 

submission before this Hon'ble Tribunal. 

And I sign this verification this •.)$./)... day 

of NOvt 02 at Guwahati. 



ANNEXURE- I. 

Tele: Mliv 6422 	 Garrison Engineer 

Missamari(Assam) 

C/1053/142 /EIC 	 10 Oct' 2002 

RECOVERY OF NDA AMOUNT 

1. 	The following individual of your unit have been 

paid the amount as per details shown against each on account 

of NDA while they were serving in this office. It is 

intimated by Govt. of India, Min of Def Vide their Signal 

No. UNCLAS 502107/E1C dated 26 Sept. 2002 (copy enclosed for 

your ready reference) that the amount of NDA paid to the 

individual are to be recovered after issuing show cause 

notice to each individual. As such you are requested to 

issue show cause notice to each individual before recovery 

the same and take action to recover the amount under 

intimation to all concerned:- 

Ser MES NO. Name 	 ?rnourit 

No. and Design 

NYA Durgaa Bdr Chetri chow (CVB) 3485/- 

NYA MKDaimari 	 ,, 	 3495/- 

NYA Piem Singh 	 ,, 	 3708/- 

N NYA iteswar Hazarika ,, 	 3585/- 

Unit 

GE Tezpur 

GE (AF) 

- do - 

- do - 

I] 

contd ..,p/2 
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I, 

e. NYA Abdul Hakim 	It 

f. NYA Manzur AU. 

g. NYA Maniruddifl Ahrnad 

h. NYA Mukhtar Hussain 

NYA Dipak Das (1) 

NYA Dipak Das (2) 

i. NYA Tarun Barman 

NYA Atul Kr. Das 

NYA Suren Boro 

NYA Satija Das 

NYA MB Kharka Chetri 

NYA Pradip Kalita 

MES/265951 

Sri Khargraswar Koch 

NYA Santo Ram Kalita 

NYAMd. Khurshid Au 

3685/- - do - 

GE Tezpur 

3564/- - Do - 

3538/- - do - 

3683 - d 	- 

3622/- - dO - 

2 140/- ACE ElM 

2188/- - do - 

1773/- - do - 

4401/- - do - 

4277/- - do - 

4511/- - do - 

4016/- GE Siichar. 

	

4286/- 	- do - 

	

4329/- 	- do - 

(Ajit Kumar) 

Major Garrison Engineer. 
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CEWI'RAL t1INISTRATIVE TRIBUNAL 

4 	 GU'J-Aj'I BENCH 

Or.iginalApp.Lication No0299 of 98 

Da'e of Order : This th€8th Dayofepter 1999 

HONBLE MR.G.L.SANGLYINE.ADMINIS'rRXrIVE M.E11BkR 

Sri Ratan Baruah & 23Qrs4... 	Applicant 

By "dvocate Mr. AJi8 çupta, Ms.3.Bairag..L3 

-Vs- 

2 .94rriaounginGer, 
I4issarnari 
D1st.Sonitpur, Aàaam 

2. BeSeo s  Misimari 
D.it • Sonit .r, . sara 

3; .... EnginaeIn-Chif 
Military Engineering 5ervice, 
New D]Jj •  

40 Union of India 
(Represented by the 5ecretary to Govt. of Iidia 
Ministry of Defei.lce,  New.Delh.i) 

By Advocate Mr.B,3, 13aswnatary, Mdl.c.G.s.c. 

9 	. 	 0 	1) S R. 
- - - - 

G.L9SALYINE1DMINIRAT. M1BRZ 

; 

24 aDDlicanta have sul*nitted this Original 
., . 	

Application with a prayer for permission under rule 

4(5)(a) ofthe Central Administrative Tribunal 	-. 

• 	 . 

	 (Procedure) Rules 19879 I am satisfied that. they •. 

fulfil, the conditions and permission .1.s granted.  

2. The applicants are Chowk.tdars care of Vacant 

Buildinge(CVB for short). They were pid Night 

Duty Allowance upto 18-5-1994 but by order dated 

18-5-1994 and dated 19-5-1994 recovery of tho amount.. 

t1 
	

contd/-. 
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paid to thuu was ouçjh. to bo mado by t.he 
riapOfldOfltOo 

The applicants 	 O.A.NO i. 1 7  of 1994 in Ratan 

Earuh and 24 others 
and by order dated 308'1996 the 

orders were set aside Lor reasonS recorded thereiPo -. 

Thereafter on 
24-.111998 the respondent No010 GarrisOn 

•EniflOSr, Missama3Zi# A3sam jasued MnCUr0 'I)' order 

dated 24hh11hh11998 jtimating the applicants that r000verY 

c.nce paid to them was to be made 
of the Night Duty Ai1  

at monthly instaimentc°f . iOO/" per 
month with effect 

from DeceIflbeX. 
1998 on'ards. In this present application 

the applicants have 
contested against this order at 

xUra P. The reapondOfltB have not 
submitted written 

kule  

• 1.. 

WJdl.C.G.5C1 however, 
ttAtfl(it.  

	

• 	. 

appeared for the respondCflt5 and made his ubminsion. 	 11 

and the Mr.A.Daua • learned counsel for 

.be applicants* 

r.DaBgUpta submitted that the apPlicflt8 were 

the alloU° ir 	lo3 and tt 	on E 	efltlY be  

that the respondents stOpPed tho 
payuteflt and ordered 

• 	recovery of the 
mouflt8 paid. The amountS 

were paid t9 

V 	

'V. 

the applicants voltinta ty 
by the respOndents and the 

'  applicants had already spent 
the amounts received. 

RecOVerY . of the amounts would cause se3reCS 
hardBhiP to . 

the ap$iCaflts. He submitted that in the case of special 

(Duty) Allowance paid to the j  jgib16plOYO the 
4. 

o'ble Supreme Court had held that 
amountS already 

paid to th
e
m were not to be recoveXed He sulnitted that 

S 

in thisCase 
also the applicantS are to be similarly 

V 	 • 

treated and O recOV' of the amc,tiflts r>aid need be 

4 	made. 
Ofltd/ 



• 5 : 	• 	
3. In the order dated 30-8-1996 in O.k.NO. ill of 1994 

WAM 
1, 

it was hold that in teXTflS of'tbs office mOran1U1 

NO.(4)/88/D(CiV. 1 ) dAtOd?153"i$90. read 
with letter .  dated 

19-9"1991 Night Duty Allowance was not admissible to 
4, 

CVB. In the present O.ke the oontsfltiQfl of the app1cafltR 

is that no reoovsry of the amountS paid L.tO be ads._.... 

The amounts to be recovered as per AnncUrS D relate to 

the period from Jaxuxar 19R6 to D.oeber 19929. The 
• 	 • 	 -S 	 • 	

.-. 

- 	 - - -- _..%1i.ba.A 	 sn tatøut though 

, 	 ;:; 

\I reapoDente nave nu 5U1Al.b 	 - - 

' S  

they have entered appearancu and esyoral opportunitieS 

were granted to 
then to submit written atataiient. They 

have not therefore seriously contested the application. 

Despite the aforesaid offjcf muorandum and letter, the 

respndents continued to pay the Night Duty AU.owaflCO 

to the applicants and thereby created a situation to 

show before the applicanta that they were legitimately 

entitlOd to receive the allqwaflCOo 	my viN it is 

necessarY for an employer 
to act fairly and reasonably 

in a situation such as in this case where hardship to 

the employees had .eefl 	
b-j the voluntarY action 

of the authorities by makgth0PaYnt50 •Dgupa 

thad. relied on the declision of the Ho&ble Suprne 

	

jurt in Union of India & Ors. vs.s.VilaY 	r and 

orsd , reported in (1994) 28 ATC 598. 
In that case 

T<' 	sp1ity)Al10W 	
was paid to the ineligible 

S 	 S •  

iployess. the Hon'ble Suprecue Court had directed that 

	

- : 	- 	recovery was to be made of the amounts already paid 

	

7 	 to thea. The paymt of Night Duty Allowance to the 

; 
applicants in the present o.k. is in similar situation 

with that of the payment of special(DutY) Allowance 

referred to. Though f he rpondeflt9 have nOt explicitlY 	03 

- 	•• 	 • conceded but they have not contested by way of .8uittiflg 

	

'r1r •.. 
	 S 	S  

writt1D statunent. In the light of the above i direct the 

S 	

S 	 • 

respondents to desist from making any recovery o any 
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( 	 The app1icatin is cII3pOsed of No order 

- 	as to CO2t5. 
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ANNEXURE-Ill 

A Copy of INDARMY signal No. UNCLAS 502107/E1C dated 26th 

Sep,2002. 	 - 

From : INDARMY 

To : 	CE SHILLONG ZONE 

CE EAST COND 
	

UNCLAS 502107/Elc 

INFO : CWE TEZPUR 

GE MISSAMARI 

CDA .GUWAHATI. 

LEGAL -C 

IMPLEMENTATION OF CAT GUWAHATI JUDGMENT OF 08 SEP 1999 IN 

JrOA NO. 299/98 FILED BY SHRI RATAN BARUAH AND 23 OTHERS ( ) 

CDA 	GUWHATI 	CDA 	GUWAHATI 	LETTER 	NO. 

PAY/34/CONFDL/OA 117/94 AND 299/98 OF AUG 23 ( ). THE 

AUDIT REPORT FURNISHED BY CDA GUWAHATI ON 14 Jul 2000 

AMOUNTING TORs. 3,66 1 862/- WAS FOR INDIVIDUALS (.) 

GOVT. SANCTION HAS BEEN ISSUED IN RESPECT OF INDIVIDULAS 

ONLY WHO WHERE THE APPLICANTS IN THE SUBJECT OA.jHE AMOUNT 

PAID TO INDIVIDUALS OTHER THAN APPLICANTS MAY BE RECOVERED 

FROM THEIR PAY AND ALLOWANCES AFTER ISSUING SHOW CAUSE 

NOTICE TO THEM ACCORD  

tv 



4 ,  

\- 

I £, 

tJi.'L' 	ci  

tu 

Cn 
wkiJ 

IN TUE CTTPAL A14INISTRPIVE TPIBUNAI 

GUWLHkTI BTCH ::: GmAEI 

O.k. NO. 374 OF 2002 

Md.Maizur Lii & Others. 

.... .Pc_anj. 

Union of India &Ors. 

..... Reappdent. 

jtbe mattergf : 

Written $tatement submitted 

by the respondents 

The respondents beg to submit 0 

back ground of the case which may be 

treated as a part of the written 

state merit. 

(pRQuND OPTHBç 	) 

Night duty ailoanoe as paid through supplementary 

pay b ill to Chowkidars (CVB ) w .e .f • Jan 86 Dec 92 duly audited 

and passed by LAO Shillong • On being recovered the same as 

per the directions of Government of India Ministry of Defence 

letter No. 4(1 Y97/D(civI ) dated 02 Apr 98, 24 Individual have 

approached CAT Guwahati and finally the .3udgement have been 

passed, not to recover the amou*t already paid vide Ok No. 

299/98. After that INDAT14Y vide signalNo UNCLAS 502107/EIC 

dated 26 Sep 2002 directed to recover the amount paid to 



1 
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individuals other than the applicants of OA No • 299/98 after 

issuing show cause notice to them. La such show cause notice 

bave been issued to the affected individuals. On receipt of 

ahoy cause notice the applicant and six others have approached 

the Hon 'ble CAT Guwahati to stop the recovery. 

It is proposed to defend the case at Hcn'ble OAT 

Guwabati by way of parawise comments of Ok, the statement of 

case and counter afidavit, 

Night duty allowance was paid through supplementary 

pay bills to Ohowdars (CYB ) w.e .f • 01 Jan 86 to Dee 92 duly 

audited and passed by LAO Shillong. As per Govt • of India 

Ministry of Defence letter NoW. 6(4 Y88/D(Civ'I ) dated 15 Mar 90 

Chowkidars (CVB ) are not entitled for night duly allowance. 

Accordingly LAO Shillong recovered the amount of night allowance 

through regular pay bill from 5/94 to 7/949 Being aggreived 

on account of recovery by LAO Shillong Slri Ratan Baruah 

alongwitb other 23 other filed a single application at Hon 'ble 

CAT Guwahati to (uash the orders of LAO Shillong and on hearing, 

the Hon 'bis CAT Guwahati vide order dated 30 Aug 96 finally 

set aside the order of recovery. Again as per the directions 

of R4 CKSC the recovery has been started in easy instalments 

and again airi Ratan Baruah and 23 others approached the 

Hon'b i.e CAT Guwabati vide 0 .A • No • 299/98 and finally the 

judgement has been passed in favour of the applicants not JWW 

to recover the amount already paid to them. 
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After that flIDA14Y vide signal UNCLAS 5021 07/EIC 

dated 26 Sep 2002 directed to recover the aaount paid to the 

individuals other than the applicants of OA No. 299/98 from 

their pay and allowance after issuing show cause notice to 

them. Accordingly show cause notice have been served to the 

affected individuals. On receipt of show cause notice the 

applicant and six others approached the Hon 'ble CAT Guwahati 

to stop the recovery of the night duty allowance already paid 

totbem 

As per the OA the total amount paid to the applicants 

of OA No. 374/2002 is as under 3- 

 Shri Md Maiznur A Li 

 " MdAbdulNakim 

(o) " Prennath Singb 

(d) " Hiteewar Hazarika 

(5) ". ThirgBde Ohetri 

 " Nu1itar asian 

 " Munir Uddin Abmed 

Total 

'.R• 3716.00 

'.Re. 3685900 

- Re. 3708 .00 

'.Rs. 3585.0() 

Re. 3485.00 

- Ra. 3538.00 

- Re. 3564.00 

The bumble respondents beg to submit the written 

statement as follows S 

I • 	 That with regard to the statement made in pars 1, 

of the application the respondents beg to state that it is 

agreed. The notice was issued as per the direction issued by 

INDA1MY sial No UNCLkS 5021 07/EIC dated 26 Sep 2002. 
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I 
2. 	That with regard to paras 2, 3 and 4, of the 

application the respondents beg to offer no comments. 

That with regard to the statement made in para 

4.11, of the application the respondents beg to state that 

it is agreed that Chowkidars (cvB) are performing their duties 
U 

in the vacant buildings. But it is not agreed that they are 

entitled for night duty allowance. Chowkidars (CVB) are. not 

entitled for night duty allowance as per Government of India 

Ministry of Defence letter No. 6(4)/88/D (Civ-I) dated 

15th March 1990. 

That with regard to the statement made in para 

4.111 of the application the respondents beg to state that 

it is agreed. INDARNY signal No. UNCLAS 502107/EIC dated 

26 Sep 2002 directed to recover the night duty allowance paid 

to individuals other than the applicants of OA No.299/98 be 

recovered from their pay and allowance after issuing show 

cause notice, hence the notice was issued. 

That with regard to the statementmade in para 4.IV 

of the application the respondents beg to state that.it  is 

agreed that the pay bill for the same has been prepared and 

forward to AAO Shillong for audit and subject to passing the 

same by AAO Shillong the payment has been made. 

That with regard to the statement made in para 

4.V, of the application the respondents beg to offer no comments. 

That with regard to the statement made in para 

4.VI of the application the respondents beg to state that 
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as per the direction of INDIARMY signal No 502107/EIC dated 

26 Sep 2002, the amount paid to the individuals other than 

the applicants of OA NO. 299/98 has to be recovered from their 

pay and allowance after issuing show cause notice to them, 

hence the show cause notice have been issued. 

That with regard to the statement made in para 

4.VII of the application the respondents beg to state that 

recovery actionwas taken &S&ixx as per Govt. policy on CDA 

as per direction of higher authorities. 

That with regard to the statement made in 

para 5.1 of the application the respondents beg to state 

that there is no specific order has been received regarding 

not to recover the amount of night duty allowance paid to 

the applicants of OA No. 374/2002. 

11, 	 That with regard to the statement made in 

para 5.ii of the application the respondents beg to state 

that Garrison Engineer is implementing an order of higher 

authority. But it is a fact that there is no specif'icorder 

for not to recover the amount paid to the individuals who 

are the applicants of OA No 374/2002. It is also confirmed 

that the judgement passed by OA No.299/98 i.e. only for 24 

individuals and not for common, as such the contents is not 

agreed. 

That with regard to pars 5.iii and 5.iv, of 

the application the respondents beg to offer no comments. 

That with regard to the statement made in 

para 5.v of the application the respondents beg to state 

that the respondents is not violating of fundamental rights of the 



applicants as the respondent is liable to obey the directions 

of higher authorities. 

14. 	That with regard to the statement made in 

Para 5.vi, of the application the respondents beg to offer 

no comments as the action has been taken as per the directions 

of higher authorities as well as CAT Guwahati. 

150 	That with regard to Paras 6 ,,  79  8 and 9 of the 

application the respondents beg to offer no comments. 

In view 

answering respondents 

cation has not been m 

fair play. Hence, the 

with cost as the same 

nature". 

of the above mentioned paragraph the 

beg to state that the above appli- 

de for ends of Justice, equity and 

application is liable to be dismissed 

is speculative and harassing in 

Verification 

1-1, I~Va 



I, Shri B Srinivasa Rao, presently working 

as Garrison Engineer Missamari, being duly authorised 

and competent to sign this veriticatiori, do hereby solemnly 

affirm and state that the statements made in ?ara I to 15 

are true to my knowledge and belies, and those made in Para 

being matter of records, are tzue to my intormatiori derived 

therefrom and the rest are my huible submission before this 

Hon'ble Tribunal. I have not suppressed any material tact. 

And 1 sign this verification on this 18th day 

of Jun 2033. 

Declaràn 

p 



7 MOST IMPORTANT 	. 	 .. 	 . * 

/ 

No 4(1)/97(Civ.I) 
Government of India, 

- 	 Ministry of Defence 
• 	• 	 • 	 New Delhi, 	the 2nd April, 	1998 

• •. 	 • 

• 	OFFICE. MEMORANDUM 
•• t 	.• - 

Subject:- £ight.Duty All.Iance to civilian staff employed- 
in Defence Establishments- withdrawal of fad. lity 

• 	to'the category.of Chowkidar, 

• 	 The. undersied ièdirected to sar that•one 	 •. 
of the aategori.es.'inthe.AnfleXUre to the Ministry of 	. •.• U 

Defence O.K. No. 6(4)/38/D(Ci.v.I) 	dated-15-03--9.0 id'entified. 	-- 	 . 

• for-grant of Night Duty Allowance is Chow)cidar/Watchmafl. 
Para 3 of the aforesaid O.M. stated that no Night Duty 
Allowanc&may be granied.where night duty.is  an inseparable'' •.. 
charzi.c1eriStiC 'of .- he 'job itzelf. 	The Yth Centrp. Pay 
Commission: 	as stated in jara 53.23 of their Report that 	- 

• 
Night Duty. Allowance claimed by the chowkidar is not justified. 

• 	
. Sepatetely in .  a U.O. not&.dated 12-10-95 from the Department 

-of Personnel and Training, the following was expressly 	tted: 

",TWechowkidarth/gUardS being such a category whose 	- r • 

normal 	uties- contain - and element of night are, therefore, 	: 

not eligilc for nght duty' o1lowance 

•.This.dep€1rtmeflt.haS not'ocrCCd -tO the grant of .' 	•' 	' .,' 

night duty/wicihtage to.chowkidars in any ministry/Departmert etc ,. 
' 1  

2 . 	TheHon'ble Supreme Court in their judgement dated  
SLP ('Civil No. 25134/96)' have held that theaOreS.aid 	- 

• 4'1-8--97.in 
•.U.O. riote.datd-12-1O-95 of DOPT ap.lieS to all departments. 

India, Department'Of.PerS0flfle. and Train- of the Go•vernmeflt of 
-ing have' alsosepratelY advised Ministry of Defence that' 

• when NDA-is çxot being allowed iii 	her departments on thp  
premise that 1 nght duty'is an inseparable characteriStiC of 

the same to Chowkidar only ir the 

• Mnisty -of Defence will not be 	n oder, particularly after 
• the aofresaid judgement.of the Supreme Court. 

. 

• 

•• 	,•• . 	 . - 	•_••.-,' 	 . 	 . 	. 	 . 	 . 

3-, 	In- tbc1ight'Of the above position, 	the facility  
•' 

- 
of'Night'DUty AllownFe to the Chowkidars category by whatever 

hel,d by 
' 

• 	• aesignion'includthg Chowkidar (vant.uiaiflg)- 	 - 

€it 
them'in the Defence EstabliShDentS is hereby withdraWfl with 

• 	• jrnmnedi.atO ,  effect. 	• 	 • 

• 	This issues 'with the concurrence of 	inance Division 4, 
• 	

- 
• 	 . 

- 

vide-their IDNo. 	250/PB dated 30-3--1998. 	 • 	- 

sd/- 

• 	 ( 	C.A. Subramanian-) 

• . 	 • 	
V 	Under Secretary to the Govt. of India. • 
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Office of the ODABsisth, Gunti - 28 
/ nt-i 0.0. No. 	 Dt 	 / 

sub: Grant of N1E1t cuty Lllownce to civiliaflco stc'ff 
employed in Estt under thy Min Df Defence. 

Ref: This office Pt- 0,0, No 37dt. 19.3.90. 

.A copy of the GWt. of India Min of Dofinco No. 6( 1+)/ 
88/D(Civ-11 dt.. 5th March 9Q on thc bve.subject is roprodu .ced bOOW 

for information &guidarico  

File No Py/2/IV/PC/8-].tI 

Pt 
• 	... 	 . 	 •••j(' 

W1)0  

Distribution :- 

All sub office 	per stcrivrd ltst 
All subtions in M.0. 

All offmcr in M.0. 	 - 
-) Hinditcell 

oo 

5) PA toCDA.  
.6YBpare:20opios.j 

 
Th 

(1 	jCCOUJiTS OFFICER 

----------------------------- 
Copy.'.of.the.Min of Defitmeo No 6(4)/88/ D(cmv-I) dt.15th 

/March 90 on the obove1 sub" 
7. 

¼ - 	•.:_ 	 . 

The undersigned s dirctcd to 4aX tht the quostion'Of 
grant fNmght Duty, Allowji.nco, t cli'mble CvteLor3Cst o' Defence 
Civilian,cmployeos other than tIt:bsc undör 10 Departfl:1t..Of Defence Pro 
ductLon.&SuppJ..ies1is boon unddtir consjdottion of this MinistryfOr 
some time. Based onhc ccommer'ticr1 Q .hc seIvice HeoqurtorS 
nd in 	io cOnsulttio with ti' o IntertkCã Fmn'flcc Division it has hN 

boon dcidod' thatsubjot to th c orders contained in Department Of 
orSoflfl0l&Tr3rnUflg QJ4, Wo. 12C1 2/ 1+/8OwEstt. (Allowcnces dacd 

Lf.1Q. 1989 which was circulated vHdo Ministry of.. Defence I.D. ofeveri no 
dated 12.1O1.989 ;ompio'ecs mentionod in Lrcxure to this O.M. 	• 

• ......... • 	• 	 '. 	 . 	 • 

•.••'.•• 	• 	i• 	- 	• 	* 	 ... 
2. 	All categories or omp2.oyecs (cccopt Nurses) who re at 

- proscntgeti.ng. Night Duty.AlloWancc as , porexistiflg orders in O.rdn-. 
aflce Factories 9 Ordnance Equi.pmon t Factories and DGQA Orn. will be dig 

iblo to get, this berfit as pe 	above incntiQnod .DOPT orders dted 
• +,10.1989. -....

. 	 . 	. 	., 	 . 	. 	 • 
• 	 • 	

. 	(Cont........2) 	• 	• 	• 

• 	 .- 	. 	--I- 	 • S. 	* 



2 - 	
(A 

3 	cONh Duty jlownce ay be 	n t c d whc nirht duty 
is afl'inso araDle ciiaractoiis ic 	eJo1fcNuDd astcr-in-C argo of he ospitals. 

The ctogories or omppo 	not rn ioned in uoxu to this 
OM. will nofThe oil Vjblo •for]ht 

y e some straycsos whore SLe 	iSP .i. Ofl flJF1 	U Y In SUCh 

/
fstray cses Specific pprovl of fl 	t11ty, OnO eve hlLtor then 
the authority competent to svnction 1'bjht 1uty 2L1owcnco my be oh.X) 

./.obtinoo oefor 

50 	Howovor 9  whdrovor OTk is payable 
I 

IDA,,will not be -  ptid for the s.mo period.  

6 	
:Undor the abe mentibnndOpT Ocrs, comutatjOn and panont of Niht Dütyfllono.is th-bO rndtw.d;f. 1,1,1986 . In sno cases 

arrears may. have to be admitted, while sanctioning such arrcaa - s the 
Hoci Of the Office / iutority cmpotcnt to snction NlLht Duty Allown-cc shell satisfy,  himself, on the hsis of rolovont feCoraS rnintingd I 

The paymopt • O.f'Night.ELuty /Lllowaflco will bc subjet to the 
Availability of funds -under tho Head 'Allowances '• - -Iflc - o aUtiQnal 

neoded the demand ma be projected and payment may:b.mdc • On 	
.: 

These Oders wIll come into forcc with effect from 1 .1.12860 

9, 	V 
.Thisjssuo jn consulttion with the Integrted Financc Division Vido their UO. No, 354_PB of 1990, 

NATH ) 

Under Soctary to th'c Government Of India. 

• / 

' 	 - 

() 



ANNEXUIPE TO 
/ 

Mof D O.M. No ô(88(Cv-I) dt0 	199U 

Lat of categories Of staff idoitifiad for grant Of Night 
uty Allowance. 

• 	 . Nvy Ir Fe 

1 Gate Keeper/. 	. 
Darwan/Jmadr/ Gate kopr(C±v) 

. 
Wireloss Operator 

Sub Darwan 	
. 

. Maclianjcs 

2 Watchman/owkidr. ci1 Watchman. 
- Divcr. 

3. 01 1 1ian Motor. 	.. 	 . D rthvo r D'.1an/ubun/ Ms 
J -jrj ad ct 	S 

Lf SUpenTisor .' 	& 	. 	. 	
. 

o,rity and 
Sparv:sr(j) & 	B' 
(Fire  

Ayh 

SOv±ty Asistant 

0 uupewiosrtAt & 
.B' 	Fire]3cle/ 	. 'lroman. Gdd.I & II Fire Engin 	Driver 
Fireman Gd. i& 

II and Fire Edo Driver. 

. Tolcphore Opotttor/ 
Civilian Switch 

Teopho .rc, Loading band 

BOd Operato/ 
Oporatis fireman 

switch Board Jksstts. 

7 Ward Sehayiko. and 
Mid Wife Driver(FPirc Engine Fi reman 

. ivfl M 	tor. Driver. . 

8 Cmpounders p.nd. 
Drcsers. 	. 	. 	 . 

Compound o/Dressor 
. 	 • 	 • 

 JbLanco Drivers 
(Hospitals 	

: 

AmbuJanc 	e Driver 	/ 
( Fiosp d 	.tal) 	• 

 Driver Fire Engine . • 

 Chargeman '(secruity) 

 Loain 	Hand Fire. 

' 

10 


