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Q/ 13.11.2002 Heard Mr .M.Chanda, lear;ié.d counée
for the applicant and also Mr.a.Deb Roy
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The application is admitted, call
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Sri Subir Bhattacharjee

Mr.M.Chanda,, G.N.Chakraborty
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2.] To be referred to the Reporter or not?
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Judgment delivered by Hon'‘ble Membex Vice-Chairman.
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.
Original Application No.336 of 2002.

Date of Order : This, the 4th September, 2003.

THE HON'BLE MR.JUSTICE D.N.CHOWDHURY, VICE CHAIRMAN.
THE HON'BLE MR.K.V.PRAHALADAN, ADMINISTRATIVE MEMBER.

Sri Subir Bhattacharijee
Assistant Accounts Officer

A/C No.8306517
PAO (Ors) ARC
Shillong. e« « « « o Applicant.

By Advocates Mr.M.Chanda, G.N.Chakraborty & H.Dutta.

- Versus -

l. Union of India
Represented by the Secretary to the
Government of India, Ministry of Defence
New Delhi.

2. The Controller of Defence Accounts
R.K.Puram, New Delhi.

3. The Controller of Defence Accounts
Udayan Bihar, Narengi
Guwahati.

4, Sri B.P.Singh
Assistant Accounts Officer
A/c No.8290871
Through office of the Controller of
Defence Accounts, R.K.Puram
New Delhi.

5. Sri S.C.Sahay
A/c No.8291282
Through office of the Controller of
Defence Accounts, R.K.Puram
New Delhi. « « « + Respondents.

By Mr.A.Deb Roy, Sr.C.G.S.C.
ORDER

CHOWDHURY J.(V.C.):

AP

The issue relates to antédating‘thé promotion of the

applicant in the grade of Assistant Accounts Officer w.e.f.

19.3.1990.

1. A DPC meeting was held in 1989 for consideration of

promotion of eligible officials to the cadre of Assistant
Accounts Officer (AAO in brief). The case of the applicant
was also considered alongwith other eligible candidates

¥ncluding his juniors. Some of his Jjuniors were promoted

Contd./2
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vide order dated 16.3.1990 w.e.f. 19.3.1990. The findings of
the DPC for promotion of. the applicant was kept in sealed

cover by the respondents on the score that a disciplinary
case was pending against him. The applicant was finally
promoted by order dated 17.11.1993 w.e.f. ’4.10.1993. The
applicant moved the authority for predatings his promotion
as AA0O at least w.e.f. 16.3.1990 i.e. date on which his
juniors were promoted in the light of the‘ofder passed by
this Bench in 0.A.217 of 2000 on 14.8.2001. By the impugned
order dated 26.6.2002 the respondents rejected the
representation of the applicant. Hence this application
praying for direction for antidating his pfomotion to the
post of AAO w.e.f. 19.3.1990.

2. The respondents submittes its written statement
contesting the claim of +the applicant. We have heard
Mr.M.Chanda, learned counsel for the applicant and also
Mr.A.Deb Roy, learned Sr.C.G.S.C. for the fespondents' at

length.

3. It seems that this case is squarely covered by
the decision rendered by us in 0.A.217/2000 disposed on
14.8.2001. The‘applicant is similarly siutated with the
applicant in aforementioned O.A. and therefore there was no
justification for not extending the same benefits to the’
applicant also though he did not individually file a case.
In the aforesaid order the 1legal policy was‘t@xﬁlaiﬁe&.
Admittedly, there was no disciplinary proceeding as on
19.7.1989 when the DPC considered the case of the applicant
for promotion to AAO grade. The respondents on the
otherhand, promoted persons even juniors to the applicant by
order dated 16.3.1990 w.e.f. 19.3.1990 on the basis of DPC
meeting held on 19.7.1989. The disciplinary ‘proceeding
against the applicant, that was referred to by the
authority, was in fact, initiated on 13.10.1990. Mr.A.Deb
Roy, learned Sr.C.G.S.C. for the respondents, contended that
on 12.7.1989 an explanation was called from the applicant by

Contd./3
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communication dated 12.7.1989. Mr.Deb Roy stated that the

initiation of disciplinary proceeding against the applicant

~was in fact, contemplated as indicated by the aforementioned

communication. We have perused the said communication which
only brought to the attention of the applicant as to the
audit/supervisory lapses and an expanation was asked as to
Why disciplinary proceeding against him was not be initiated

for the said lapses; That was only a notice asking
explanation, which does not indicate even any decision was
taken by the authority to initiate disciplinary proceeding
against the applicant. The authority finally decided to
initiate disciplinary proceeaing against him on 13.10.1990.
Therefore there was no justification for resorting to seal
cover procedure in the case of the applicant. Since the
disciplinary proceedirg
decision for initiation of sagainst the "applicant was taken
on 13.,10.1990, the applicant was entitled for promotion to
AAO cadre on the basis of DPC megeting held on 19.7.1989

instead of resorting to seal cover proceeding. The present

O.A. is squarely covered by the decision of this Bench
rendered in 0.A.217/2000 disposed on 14.8.2001. Therefore
the imﬁugned order dated 26.6.2002 is set aside and the
respondents are directed to épen the sealed -cover and
give: effect -to- the recommendations - -of:: the -~ DPE . held on
19.7.1989. In the event it appears that the said DPC
recommended the applicant for promotion to AAO grade the
respondents shall give effect to the said recommendations -
antidating his promotion w.e.f. 19.3.1990 i.e. the date on /
which his Jjuniors were promoted with all consequential
benefits as admissible under law.

The application is accordingly allowed. There

shall, hoWever, be no order as to costs.

|
K.V.PRAHALADAN ( D.
ADISIINI STRATIVE MEMBER V1
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

| GUWAHATI BENCH: GUWAHATI
(An Application under Section 19 of the Administrative Tribunals Act, 1985)

0.ANo___* ”)q/“}o 12002

BETWEEN

Sri Subir Bhattacharjee
passistant accounts Officer
Ao Mo BEOGESLT

0 {Ors) ARC

| Shillong
-..Applicant

-AND-

1. The Union of India,
Represented by the Secretary to the
Government of India,Ministry of Defence,

Mew Delhi.

. The Controller of Defenos Accounts,

Fa k. Puram, New Delhi.

% The Controller of Defance acocounts
Udayvan Bihar, Narengl

Guwahati-7&1171

. Sri B.P. Singhﬁ
Assistant Accounts Officer
oo Mo, 8290871
Through office of the Controller of
Defence Accounts, oK. Puram,

phaw Delhi.



......

Sri A.C.Sahay

Z29LEE2

A L

53

oo Mo,
Through office of the Controller of
Defence Accounts, R.GK. Furam,

Hew Delhi.

DETAILS OF THE APPLICATION

Particulars of order(s) against which this application

is _made. ,

This application is made against the impugned order
bearing letter No. A TG/ 727 Prom/anl/Bart /88 dated
2w b 2007 whereby  the prayer of the applicant for
antedating of his promotion in the grade of Asaistant
Accounts Officer has been arbitrarily rejected by the
respondents and further praying for a direcktion upon
the Respondents for antedating promotion of  the
applicant in *the cadre of Assistant Accounts Officer
with effect from 19.3.1990 by opening the sealed cover
which was wrongly adopted by the OPC held in the year

1989  and to give effect of the findings already kKept

the decision rendered by this Hon’ble Tribunal in its
Gudament and order dated 14.8.2001 in 0., No. 217 of

2000 (Sri K.K.Das ¥s. Union of India & Ors. ).



4.1

4.7

Jurisdiction of the Tribunal.

The applicant declares that the subject matter of this

if

application is well within the jurisdiction of thi
Mon’ble Tribunal.
Limitation.

The applicant further declares that this application is
Ffiled within the limitation pre secribed under section-Z1

gt , 1985,

&%

of the administrative Tribunal

Facts of the Case.

-

That the applicant iz a citizen of India and as auch he
ie  entitled to all the cights, protections ared
privileges as auaranteead under  the constitution of

india.

That wvour applicant is presently working as pusistant
Accounts Officer under the respondantg'and posted 1in
the office of the Pay and accounts Officer (ORs)Y, Assam
egimental Centre, Shillong, under the Controller
Ganef&l of Defence Accounts, Gowvernment of India,

Ministry of Defence, Shillong.

That your applicant while working as Section Officer

(A under the respondants curing the year 1989 attsined

@ligibility for further promotion to the cadre of

pesistant Accounts Officer (in short Ga0) as per rules.
S

of

J%

stated that at the relevant time few vacancie

=2
i

it



4.

fAssistant Aaccounts Officer fall  wvacant in the
egtabliﬁhment of  respondent  Union  of India. The

respondents accordingly hold a DRC Meeting oh somet ine
i 1989 for consideration of promotion of all the
eligible candidates to the cadre of fssistant Accounts
Officer. The said DPC  in the vear 1989 considered the
casze of the present applicant along with other eligible
candidates including the Jjuniors of the applicant.
Surprisingly., the ahpliaant came  to  learn  from a

reliable source that the findings of the 0PC in respect

5

of  the applicant was kept under sealed cover on
contemplation of a disciplinary proceeding against the
applicant. He it shtatsd tW&t on the day when the DRC

considered the case of the applicant for promotion

sciplinary proceeding pending against

ety
(.i

there was no i

it is categorically stated that no charge shest

L

him anc

was even served upon the applicant at the time when DPROC

b X
e
ot
i

el aforezaid meeting.

- -

That some of hiz Juniors namely., Sri B.P.Singh, &/c No.
B290871, Sri $.C.Sahay, &/c No.o 8291282, Sri Rajendra
Frasad, A&/ No. 8294250 and Sri ¥.K.Verma, A/c No.
82924215 who wers working as Section Officer at the
relevant time were also considered for promotion to the
post  of ssistant Accounts Officer along with the
arplicant by the same DPC as stated above and they were
promoted to the cadre of Assistant dAccounts Officer
(Group B)Y in the pay scale of Rs. 2000-3200 with effect

From 19.3.1990 wvide order bearing letter No. Part
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11.0.0 No. 117 dated 16.3%.1990 but unfortunately the
name of the applicant did not find place in the sald
promotion order dated 16.3.1990 without any wvalid
reason  on  the alleged around that a digciplinary
proceading wWas contemplated against the applicant as
iearnt from a reliable source. In this connection it
may be stated that the applicant was simply issued &
show cause notice to explain regarding passing of
certain - L.P bills vide letter bearing Mo
QN/IfolE?fﬁprﬁrtfﬁgﬁwﬁﬁ? dated 12.7.198%. The
spplicant on receipt of said show cause submitted his
explanation vide his reply dated 31.7.1989 wherein it
is %tat@d by the applicant that the circumsbances e
which he had to work in supervising audit check keeping
in wiew of departmental circular dated 27.7.1988
directing speedy disposal of Bills and also made a
mention of para 367 of Part 1 of Office Manual re

circulated on 29.5.1990.

"

& copy of the show cause latter 12.7.8%,
dated 31.7.89 and promotion order dated 16.3.1990
are annexed herewith as Annexure-1, 2 and 3

respactively.

That the applicant immediately after issuance of order
of promotion of his juniors vide order dated 16.3.19%0
submitted a detailed representation vide letter dated
a5 5. 1990 for consideration of hism promotion to the
post of  Assistant accounts  Officer. HoOwewver, the

applicant was  informed vide letter bearing  No.




W

ANSTS727/Prom/s0(a) Vol . ~1  dated 11/12.5%.1990 wﬁ@r@by
it is informed to the applicant that the case of the
applicant has been adjudicated as sealed cover case for
promotion to the grade of assistant fccounts OFFicer
wide confidential letter No. AN/I/727/Prom-XIV dated
15/16.1.1990. As such his name was not included in the
said promotion list of AAD by the CGDA, New Delhi.

Copy of the letter dated 11/12.05.1990 is annewed

4% Annexure—4.

4.6 That vyour applicant being agarieved by the aforesaid
order  again submitted a detailed representation on
18.7.1990 praving for consideration of promotion to the

Grade of aad.

4.7 That the Joint Controller of Defence fAccounts issued
the Memorandum of Charge sheet vide letter bearing Mo.
ANST/D/139/SB/Part/236  dated 13%.10.1990 whereby two
article of charges brought against the applicant
alleging that while working as supervisor he had

aucapted and passaed number of LP bills in batches in

7t

raspact of five Mountain Division Brig. although the
1P Bills Were bogus and without adhering the
requirements of the audit the claims were passed by the
applicant. It is further alleged that the bills were
apparently bogus as  the specimen signature of the
countersigning of the claimaent official held in office
record does not tally with those found on the claims.
Claims were passed without verification of @m@gimen

signature, voucher control numbet and without

EPUAS W&JV
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maintaining  supply order, file, reglster st Th

3 " - ] .
applicant after receipt of the =aid memorancum of
Aix b LCdll Loy i &

e 2 ey P 3o~ o ol 3
charge sheet dated 1%.10.1990, immediately submitted &

detailed raply denying all the charges brought against

him He had also referred to the two departmental

circulars/rules providing auidelines for serutiny  of

hills eto. vide letter dated 14.11.1990.

>
Copy of the Memorandum of Charges dated 13%3.10.1990

and  reply dated 14.11.1990 are enclossed Aas

annexure-5 and é respaectively.

1 R I P N Vo | oy T oY e ,,l"A
That the respondent Lnion of India appointea Sl Balak

ERN
0

x
-

wam Das. IDAS, ACDA as Inquiry officer. Thereafter,
wide letter dated 20.05.1991 the applicant was asked to
submit the written brief by the Inquiry Officer stating
that all the charges leveled againzt the applimanf
stood proved. However, the applicant submitted his
written brief to the Inquiry Officer giving a parawwigé
reply to the said letter. On 11.08.1992, the inquiry
Of Ficer submitted hisz  Inquiry  report . holding the
applicant as guilty of the charges but Tound that the
applicant was a wictim of the circumstances and the
lapse was due to in advertence and the bills were
passed by the applicant in good faith. The applicant
submitted a representation against the findings of tﬁe
Tnquiry Officer on 22.08.19%2.

But surprisingly a penalty was imposed upon the
applicant vide Order bearing letter - no.

ANS1L/DS1ES /SR Part /2536 dated 30.09.1992 whereby an



4.9

4. 10

4,14

Order was passsed reducing his pay by one stage for a
peﬁimd of =ix months without cumulative effect and
nothing was saild about promotion to which he was
entitled on 17.03.1990.

A copy of the Order of penalty dated 30.09.1992

iz enclosed as Annexure-7. g

That wour applicant preferred an appeal on 8.12.1992
against the order of penalty dated 30.9.1992 before the
Appellate Authority. However the appellate authority

confirmed the order of penalty dated 30.9.1992 passed

by the Disciplinary authority.

That vour applicant thereafter promoted to the post of
Assistant ﬂﬁmount% Officer (Group~B) in the pay of
soale of Rs. 2000-3200 vide order bearing letter MNo.
enS L7 Prom/SDia) MITI dated 17.11.1993 with effect
from 4.10.1993, In the instant case the praver of the
&@plig&nt to promote him to the said post of aa0 with
effect from 16.3.19%0 i.e. the date from which the
Juniors of the applicant namely Sri B.P.Singh, S.0C.
Sahay, respondant nos. 4 and 5 wers promoted o the
post of AAl with all mmnsequ@ntial benefits including

seniority arrear monetary benefits.

That It is stated that admittedly therse was 1o
departmental proceeding pending égainst the applicant
in the wear 1989 when DOPC held  for consideration of
promotion of the applicant along with others in the

cadre of AA0. The charge sheet was served upon the



applicant vide Memorandum dated 13.10.1990 wherasas
Juniors of the applicant were promoted to the cadre of
aal following the finding of the DPC held in the vear
19689 with effect from 19.3.1990 vide Part II order No.
117 dated 16.3.1990 but unfortunately the DPC wrongly
kept the findings of the applicant under sealed cover
in_tmtal violation of the ruleflaw, in fact there was
o disciplinary  proceeding panding  against  the
applicant at the relevant time when promotion order was
issued on 19.%.1990. As such the decision of OPC

keeping the findingzs under sesaled cover was highly

arbitrary, whimsical and contrary to law. In  this

connection it may be stated that mere issuance of &
show cause notice dated 12.7.89 is not sufficient to
withheld the promotion of the applicant to the cadre of
260 when  admittedly there was no proceeding pending

against the applicant.

That vour appliceant thereafter repeatedly approached
the authorities for grant of promotional benefits to
the cadre of aAd to him with effect from 19.3.1990 but
the same is arbitrarily denied to the applicant, as a

result the applicant is incurring huge financial loss

if1

@ach and every month in his salasries. é&s such the cause
of action in the instant case is arising each and every
day  and the applicant iz to incur the said financial
Inss in his salaries as well as in fixation of hiszs pay
and pensionery benefit. Due to such arbitrary denial

of promotion the applicant is incurring financial loss

Sk
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fixation of pay in the scale of Rs.

faty
s
prid
-3
3.
431
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ot
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O
=

LOOO-FZ200  in the post  of Aan0 with effect  from

s & Jloss  of

i

A9.35.192%90. fAs a4 conseduence there

incremental benefit each and every vear.

That in the similar facts and circumstances, one $ri
salyan Kumar Das, the then S0 (&), ANJIT  Section,

office of the Controller of Defence Accounts, Narengi,

Guwahati i.e. of the same establishment being

aggrieved by the arbitrary decision of the respondents
approached the Hon’ble Tribunal through O.4. Mo, 218 of
1997 and also through O.4. Mo, 217 of 2000 (K.K.D&S
Y3. UNION OF IMDIA & ORS). This Hon’ble Tribunal in
O.m. 217 of 2000 considered the case of $ri Kalvan Das
in detail after hearing the parties it is directed by
the Hon’ble Tribunal to the respondents of that 0.4. to
open the sealed cover and give effect to the
recommendation of the 0.P.C. held in the wvear 1989 in
thé event 1if it appears that the DPC meeting held on
19.7.89 recommended. the case of the applicant for
promotion o the post ot Section Officer the
raspondents shall ine effect to e s
recommendations promoting the applicant to the higher
post with all consequential benefit with effect from
the date of promotion of his juniors. The case of the
wresent applicant is sguarely covered by the decision
rendersed by thiz Hon’ble Tribunal in 0.&. 217/2000

decided on 14.8.72001.

5@;&@%
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8 copy of the judgment and order dated 14.8.200]%

is annexed as Annexure-8.

4.14 That vour applicant after receipt of the judgment and

arder dated 14.8.2001 passed in 0.a. 217/2000 in favour

submitted a detailed

%,

fea]

of  8ri Kalyvan  RKumar D
representation addressed to CBOA, R.K.Puram, New Delhi,
through proper channell on 25.9.72001 but finding no
Favourable reply again submitted a rapregantatimné
Gated 7.1.2001 and on 15.5.2002. But most surprisingly
tthe office of the Controller of defence accounts
rejected the claim of the applicant for antedated
promotion of the applicant in the cadre of a0 vide
impugned letter bearing no. ANSIC/727/  Prom/aa0/
Part/SE dated 26.6.2002 on the allesged ground that the
decision  rendered in  O.f.  217/2000 by the Hon'ble
Tribunal cannot be mnade applicable to the present

in  the

applicant as  the sald judgment is
individual case of $ri Kalyvan RKumar Das. The said
impugned decision of the Controller of Defence Accounts
is contrary to law in as much as when the respondents
have ocomplied with the judgment and  order dated
14.8.2001 passed in 0.A. No. 217/2000 wide Part 11
Office Order Mo. &97 dated 28.01.1997. Therefore denial

of  the same benefit to the present applicant is

winlative of article 14 of the Constitution.

Copy  of the representation dated FEL.9.2001,

7L L.2007,  15.5.200%2 and  impugned letter dated
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EHL6.2002 and order dated 28.01.72007 are enclosed

85 Annexure-2,10,11,12 and 13 respectively.

4.15 That vyour applicant finding no other alternative

4.16

Iy

N3

approaching this Hon’ble Tribunal praving for a

direction to the respondents to extend the similar
benefilt to the present applicant in the light of the
Jdecision rendered by thiz Honble Tribunal in 0.4. No.

21772000 dated 14.8.2001.

That this application is made bonafide and for the

cause of justice.

For that, there was no disciplinary proceeding pending
agalinst the applicant on the day when the OPC was held
to consider the prometion of the applicant to the post

of  Assistant Accounts Officers along with others

including juniors i.e. on 19.3%.1990.

For that% adoption of :5éa1$d COVE prmcedure. in the
cazse of the present applicant is contrary to lawfrule
mre particularly  when  there was no  disciplinary
proceeding  pending against  the applicant at ﬁhe
r@lﬁwént day i.2. in the vear 198% when DPC was held to

4 £

consider the case of promotion of the applicant along

with others.

For that, sealed cover procedure cannot be adopted on

the basiz of contemplation of a disciplinary proceeding

fv\ww

L
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and  also not  permissible  to  adopt sesled ocover

procedurs on the basis of mere show cause notics.

5.4 For that, the applicant is similarly circumstanced like
that of Sri Kalvan Kumar Das, the then $.0. as such the
present applicant is él&w entitled to the similar
benefit of promotion already granted by this Hon'ble

Tribunal in Q.4. No. 21772000 dated 14.8.2001.

5.5 For that, due to arbitrary denial of promotion to  the
applicant in the cadre of Ad0 at least from the date of
promotion of his juniors, the applicant iz incurring

financial loss in the matter of fTixation of pavy in the

of Rz, 2000-Z2200 and also incurring loss of

inoremental benefits sach and every month.

5.6 For that, due to denial of promotion to the cadre of
AAl, the applicant is meted out  with hostile
discrimination and the same is wviolative of article 14

of the Constitution.

%.7 For that the retrospective benefit of promotion has
already bsen granted by this Hon’ble Tribunal in 0.4.

o, 2172000 on 14.8.72001.
6. Details of remedies exhausted,

That the applicant states that he has exhausted all the
remedies  available to  him and there is no  other

alternative and efficacious remedy than to file thi

&

application.

. | S od &%
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Matters not previously filed or pending with any other

. :

The applicant further declares that he had not
previously filed any application, Writ Petition or Suit
before any Court or any other authority or any obher

Banch of the Tribunal regarding the subject matter of

this application. nor any such applicati

Petition or Suit is pending befors any of theim .

Under thé facts and circumstances stated above, the

applicant humbly prays thai Your Lard@hipﬁ'b@ pleased

to admit this application, call for the rw&ord& of the

case and issue notice to the respondents to show cause

ae to why the relief(s) sought for in thig application
3

shall not be granted and on perusal nf the records and

on the cause or causes that

after hearing the partis

may be shown, be plea ol ho grant the following

relief(s):

ey

5.1 That the Hon'ble Tribunal be pleased ho quash and

mEt aside the impugned Drder STaln

SNATCAT27 /Prom/aal/Bart /S8 dated Db Ly OO

{annexure~12.

g7 That the respondents  be directed to promote the

with effect

applicant in the cadre of ARD at
From the date of promotion of his juniors namely
respondent Mos. 4 and 5 with all cmn@@du&nﬁial
service benefit including seniority and monetary

cover in the light of the

by opsning the =

decizion rendered by this Hon bls Tribunal in its

Judameant andg order dated 1482001 in 0.

FAT/2000 (8ri Kalyan Kumar Das




8.7 msts of the application.

$.%  fAny other relief(s) to which the applicant is
entitled as the Hon’ble Tribunal may deem Tit and

PUOREr.

9. Interim order praved for.

Ouring pendency of thiz application, the applicant

pravs for the following relief: -

That the Hon’ble Tribunal ke pleased tO S make an
abservation that the pendency of this application
shall not be a bar for the respondents To consider the

case of the applicant.

1O. weensmmmwexmamamsmmmmem T

This application is i led through Advocates.

. 11. particulars of the I.P.0.

iz

I. P. 0. M FG6 K53/

Date of Issue . YL AF- o
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iv) Pavable at

12. List of enclosures.

e given in the inclex.

3
]



Bhattacharieg, aged about 53 vears,
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F I0N

I, Shri Subir Bhattachariese,

S/ Shri Sulapani

wWorkin

aoas AfD, In

the office of PAD, Assam Regimental Centre, Shillong,

be D)

L ot

hereby verify that the statements made

made in Paragraph 5 are true

nave

tnd I sign this wverification

Gotober,

2O0Z .

not suppressed any material

to my legal

o

fact.

thiz the

in Paragraph

4 and 6 to 12 are true to my knowledge and those

advice and T

,}%ﬁ{—day of

sy
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. vectipn Criicer(a)
. u./(, 1o 806517 :
[ e . T
& ' Jurivg. b ceriod Crom we2ptember, 1989 to
« S Cctobir,1919 a nup 'U oot L 51115, in b tC“(_u wore ro-
ceiveld from H biln Liv i tept, 1t s Gald billu were
. aceepted wud pussey by you. Th2 pairticuler of such bills
) . atre AL Unnalr oy - .
[ .-I\I-L/‘L‘
jotLy }'37 “““““““““““““““““““““““““““““““““
?\,’\/"‘Z ’} r‘-lr‘tlcu-l-drv Jate J.; uilte Of UV \JO.
) receipt pausing
]
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17 1. 2 Lp Bills ‘
. _7 for t5.5083/- 16.9.83 27.9.u88 124 of 10/u
o, 2.1 Lp pill '
. for ¢, 20451/- 16.4,08 27.9.88 =142 of 10/88
§ %3, 2 1P Bills . | |
r Lor 110195/ - 16.9.85 27.9.88 147 of 10/83
oy b 2L 3ills -
- Lor w3325/~ 16.3.88 <7.9.88. 148 of 10/83
5.3 Lp Bills |
Tor 5.11936/- 16.5.83 27.3.88. 201 of 10/83 -
6. 2 Lb Bills , .
Lor p.11610/- 16.2.88 27.9.88 223 of 10/88
o 7. 2i1LP B111ls
o for m.797)/— 165.9.88 27.9.88 229 of 10/88
8, 1°LP Bill | ) ‘ . o
} ' [oF p.uU““/ 10,9.03 €7.9.08° 439 of 10/88
- rqr m.10970/- 21.9,008 27.9.88 125 ol 10/88
‘10, 21Lr Bills , :
‘ - 0r g5, 14252 /- <1,9,80 28.9.88 140 of 10/88"
/ o 11, 271D Bills | | |
', for p.9771/=- 21.,9.33 €7.9.68 145 of 10/83
12, 1 .LF Bill ' '
- fLor 15,3270/~ 21.9.83 27.9.88 206 of 1)/88
13. 2P Ellls - o
- for ,10140/~ £1,9,84 2’7.9_.88 250 of 10/53
W, 200 aills : »
j ror i, 6347/~ APPNE €7.2.85 238 of 10/83
5. J.0Lp 2411 :
for 20102/ - 11.10.93 14,10.33 1328 of 10/09
16, 2L 2il)s ‘ ' :
AW : BOL 0 TORG/ - 1.10.88 14.10.02 1354 of 10/82
I 17. 1.0 5111 ‘
' ) Lor re 5080/ - 10,00 14,10, 1535 of 10/33
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rhe claims dcceatu“ und paussed:* for 'the paymentsiiip .
_by you were not sabmitted by tue unit-concerned und . 7
“were apparcntly bogus bills as the: specimen : 1gndture
ol the counLcr-aiLninb/cldimdnt olticiul Aheld in this .
offic-¢ record doeu not tally with’ Tfound on the'
cldunb i

R

fhu dealing auditors who had ° pPOCGBQEd/paosed allf
theee LP bills ignorgd the f0110\ing‘ o
quirements}: o . §

(a) tion Verlflcdtlon oi op“cilen,m;';
Counter-signing :0££icer,

-(b) Non-verification of the: vOucher Control No.>=
(c) Failure of putiny dated initidls on¥the payment

enfacement, : ’dp

(d) Fsilure of mdlntdlnin” pxoger’
itegistler, . . .

(e) Non=linking of cupply orderu:

»- (L) Failure of making entry for vcrificdtion of o
Lupply Order and specimen. Signature'in resPect of ™
DY No.142 of 10/08, 1322 oi 10/30, 1§jh of 10/&8.
and 1,39 of 10/868.,

(g) Falling tu exercise proyper acrutiny ol the claims,

(h) Showing ndue Lavour to the beneiiciarieo 01 the
apparently bLogus claims,

‘ Inspite of being tue above pointo,ef busic ‘audit
- requircmento for the LP bills you 58 cho»ed?to ibnore them
and pu3aed the billy,

your explunatlon 45 to why diuCiplindPy -action ‘should not
be taken against you for having releaséd the payments, . but
Thith the above audit/supervisory lupsesioniyour part, +.

e

e —————
Your reply should reach the undcr iuncd within
- 15 duyJ)oL tods Coanuinication, : » -

¢

Pleade ucknowledpe recelpt,

i I\ C(',(/( \_" I.) c,..vc,. -
( D.B.AAJPUT )
nCLUJtTo OfPIL&R(MJ“"O

“'.A. “— [P A '. g ! L ’
. In view Oa Luc above I am: direc%ed“to ask ror '\.

‘
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(o) rnav s, youlrr nllugatlon thag prapex gunnl
orders tiles/Registers have not beenﬁmﬂinLatn:d in the
o group 4L 1y not acceptable to- mc.;In “ehis “vonnectlon

R submit that all relevant ¢ upplyﬁoxder fileg/Register
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HOWAI/T/D/139/5B/Part/236
Ofiice of ‘the CDA
Basisthg, ~Gaunhati« 28
Date:- i3/im/qe

? HEHORAIDYH e | a

o P The undersiqned pro_Qses to hold an inquiry ) 5

S against Shri. Subir Dhattacharjeel 50(A),A/C No. '
R LA 8306517 under Rule 14 of the Cpntral Civil oservices !
S (Classification,Control and anpeal) Rules 1965.The ;
-substance of the imputations of misconduct and mis~ :

) behaviour in resp=ct of which the inguiry ig proposed 1
o to be held is 5ot out in the enclosed st.tement of ;

o . articles of chirge(Annexure-I).A statement of the i

R imputations of mis-conduct or mis-behaviour in support 5

of each article of charge 15 enclosed(Aapexure=TI) . !

A list of documents by wWhich e i

e | m===w~ the articles of charge are proposed co L2 :

. sustained iz ~nlso enclosed(Annexure-III). g

‘ A ' ‘ !
: Yo 2. Shri . subir pDhattacharjee, LOA), n/C HO.HB306517 SR A
e is dirccted tolsubmit within 10 days of the recelpt o L

of this memoranjum a written st.u:ement of his defence - s
and also to st :t: whether yhe, desires to be heard in
person, ' -

. 3. He is informed that an- inguirs will be held only
in respect of those articles of chirye as are not
admilted, He should therefore, spuciflcully adinit or

" deny each article of churge. “ : '

; 1¢.

4, Shri. ~ublr Bhattacharjee, 50(A), \/w 110.83306517
is further infoumed that if he dews not- submit his.
written statement of defonce on or before ths date -
specified in para 2 abovs,or does not .appear in. person. .
belore - the foguiry auL]uole or otherwise Lails or

refuies to comply vith the provj,ion of Rule 14 of

the CCE(CCa) Rules 1965 or thwo orders/directions iss-
und An pursnance of the caid Dule, the sdnrmicineg aukho=
chiy ey hold Chee fognbry cepbngt bl ax ponle,

“~

\

5.  Altention of chol, cnbir Dh H:tacharjes, LO(A),

Aa/C No. 8305517 {u invited to Rule 20 of the Central

Civil ver-ice(Zonduct) DRules 1964 under.which no Govt, .
servant shall h[‘in"u or attempl Lo bringrany politi- 0 - L
cnl or ontside nf]tunrc/ Lo israr uHON. any snoerior '
aunthority o fn"fh r hiv interest in respuck of matters

pevt qining Lo his sevvies apder the ~uyunwmunh Ir

L any reorasesialtion 30 veccd oY an i Hhoh e fo Dirom

'/} anothev cervon in easoect of ooy oma tor dealt with in
‘&J ‘ these orocesding: j will he araesumed thst Shri, Cubirc .
/\jﬂ Bhattachinrj e, T000), 0/ o, 1306517 §5 a. e o0f ouch ,

AW C /A Capresuni LJm\ wiet that 1t has boen mzde at hiz instancd

\ /(/0}" and 2ction will be taken agoinst him for wiolation of .
. ]
0 .




.
oY . — i

Rulé 20 of the CZo(Conduct) Rx,]_r,g:-.,lg_m;,

G Thee recoinl ol the memwovendam:mway be
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TATRILAUT OF ARTICL .S OF SHARJE £l o
SUAT SUTT PHNTTADURTAN, 040), VAL a6 hll
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F

thit thae Culd Chrd Sublz ghattacharjed, L0GA),
ﬁ/b%do.-?”ﬂﬁl7 Whoaa orying fn T-IIX zcctidn’of 11404
Ouuﬁati 25 srervizor had aeeentud wnd passed ? nurber of
R.0.LW17E An Lstches 1n cespect of § :".tn.;'iv.s&g.rogtj..
needlag Lo

tha wipalzorent s of 3elit tha ¢lalas waee u:nsFﬂ by hri

I fact Crr Lo olllgs voza Lohus wed wLohoat ol

Sublr Bhatiicherj:e, 40(n), H,0 H0.9305517,

-
“ it
S prep = . "
L\ AJJ»A.—‘-‘: -L’s. ..u..u—.L-L‘L
Vid

IRNDERV RS

STQTE“EHT OF IUVDUTATIONG Cf HIZCCHUCT o L. BRHAVIOUR IY

SSUTLORT OF DI RRUICLL 0F OMARGE:S € UL TeL TOUHRL IURIR

DRV CHITGYE, L0(A), /T Y0,.12304517
. 1 '

that tha safd Shel subic bhattecharjao, S0(A),
A/C 10,8306517 willlo functloning an £0(A) 4n Sr/1IX. enction
of 1afn 000Llcu, CUOA Uanhatd hhd scerntrd wnld 51050 L£00 LAY-
meal oome hogqus loaal purchare billne suiridtial by RIS
ccheernnd L.a, 5 Lthlidveody dagis oo B wnns apparently
bogus bills a3 tho npoéimcn siquatuze of tha vonursroigning/
claguams ofClimaal beld Ln offlew record Jre3 nat tally with
those found on the clalmg, o '

. Tha ealing auvditor Hho had processzed/passed the
h:P.Hillu ignoring the oudit polntuzauvsdt rauirmrints ond the
aniid thri Subir Ohatticharjee, t0(n), A/C U0 ,08306517 nlnb in-
opite ‘0f H2ing kha 3(\) of tha atctlon hiv cliuon to ignore
those audlt points and zasnad the Lillsy, The ~udit points/re-
cuirements ignoned aro as under 1- '

Seas ..-f’/z

RO




o~

a) Hon variflention of ﬁnéciﬁon simarnmre of
the countersiqgning Officer, :

'b) Noh verification of the voucher Control Mo,

¢) Fallure of maintaining proner suprly ordef/
File/Reqyister. :
I .

a) Mdn linking of sunnly erders,

e) Fajilure of making entry for verification of
supnly order and snecimen simatnre in respact of
DV No.142 of 10/88,1322 of 10/88; 1334 of 10/n8
and 1339 of 10/88,

£) Failing to cxercise nromar sermking of the
clalms, :

Inspite of being the above points,basic andit

requirements for the LP Bills the said Shri Subir
Bhattacharjee,S0(A),A/C N0.8306517 chosen tn ignore

them and passed tha bills. By his afaresaid act whe said Shri
subir Bhattacharjee,50(A),A/C N0.8306517 hag exhidited aross
neqgligence tn Auty and lack of devotinn trwards his Auties
and therchy violated *he nrovisions contained in Rule

3(i) (i1) & (iii) of ccs(Coanduct) Rules 1964,

LR AR 28 A&




AULEURE-TIT
List of dociments by way of which artfcle of vharges,
fram>d against Zhri Lubir Bhattuacharjeo SNLA VR PR ol O
AI06LT_re veanoawl ko he aiarafne

S, iarticulara -

“®

Zate of Datn of iV ilo,
N bl an
b Ioeatnt n2nsing

L 2.

19,
11,
12,

138

VA PR RS B BT

for w.00n8/-

1 1o nin
for =5,2191/.

EERBEREIEE B T
for e 10155/

2 L "illa

tor ©:,3575/~ -

I oLe a1l
Lur £:,11936/-
20 tllin

. ~ 7
£ .- ‘,.‘15‘.',."

PARS I

7))y
Lor w7575,/

1 Ly £il1
Lor 74,2044/~
Yt ontll

for &.10979/~
2 LY 2411
for 75,14292/~
2 L0 DLlln
for 9771/~
Lo osill

for 5.3270/-
2 L LYY
for 710140/~
2 0LT 2411a
for mM.6347/-
3 LY Billg
Lor 5,20122,/-
DL 0llla
for 3.7046,/-

1 1 8111
Lor rea5560,/

16.8.99

15,9,80
16.9,99
ic.ﬁ.;a
16,02,040
1C.L o
16,0, 00
16.9.48
21,0,4)
219,83
21.9.00
213,82
21,9.18
21.5.39
11.10.96
11,160,384

11,10.93

27.0.80
27,00
27,9.10
~7.9 .‘:!U
27,00
27.0 .00
N7.0.00
27.9.00
279,80
2H.9,438
27,900
27.9, 50
27.2,83
27.9.83
L1, 10.85
iU

14.10.48

124 of 10/88
142 of 10/88
147 ot 10/80
148 «f 1c/38
I g L0/60
224 of 10/90
2127 of 10/88
2:9 ol 10/08
125 of‘10/80
140 of 10/88
11% of 10/88

<06 of ic/co

230 of 10/88

233 of 10/68
1322 o 10/23
133y of 10/n8

1322 of 10/00
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No,AN/1/D/12390/50/ Pax i 36
0Office of the C D A,
Baslstha,Gaubati--28
Dated:30/09/92

L Whereas disclplinary proceedings for Mam?or'
- penally wore initilated against Shri S.Bhattacharjoe,S50(A),
"2 A/C No.8306517 while serving in the office’of the CDA Gau-
- =~ hatl for passing of bogus local purchase bills of 5 MIN Div,-

- Sig.Reqt,without adhering to Audit requirements. As Shri

. Bhattacharjes denied the charges vide statemant of Pefencso

- dated 14/11/9C, an inquiry was held to afford him reasonabla
. opportunity to defend his case, The inquiry officer submitied
his report on 6/8/92, A copy of the Inquiry Repert was forwar-

- opportunity to represent on the findings:of Inquiry Offlcer.
: agalnst the findings of the Inquiry Officers .

T 2.0 _ ‘The undersigned has Carefﬂlly considercd the ,
© Inquiry Beport and representaiion there on submitted by Shri

the Inquiry, the Inquiry Officer has held all the charges
against hlm as preved, The underslgned agrees with the findlugs
of the Inquiry Officer. However, in the circumstancas of tha
case a lenlent viow has heen takan by the undersigned. Taklog
~all factors into account the uadersigned feels that endr of
Justice wlll be mot by imposing upon the said Shri §.Bhsttachan-
jee ;SO(:‘\) . 1'\/’(;.‘ Mec 0229217, Lho RIS RV UL TWEAUG Ll pe oy
~one staga {or a period of siz months without cunulativo 2ffeck,
3, Now therefore,the undersigned hexeby ;mppn?§4

upon. the saild Shri S.Bhattacharjen,SO(A',A/C‘No,§300b1/ the
penalty of maduction of hls pay to the stage of m.zgcp,oo(nup@es
Two thousand sixty only) from the present pay of m,a1ao.oo.

- (Rupees Two thousand one hundred and twenty ohly) in the~t1me
scale of pay of Is,1640-60-2600-EB~75~2900 for a pewxicd ol siX
months with effect from 1/10/92. The period of panalty will
count for fulvure increment, "

]

!

( . Ly
| vae
( AMAR CHANMD )
C DA

70

Shri §.Bhatbacharjea,
SO(A),A/C N, 5306517
0/0 the ACDA(P)Sewalk
C/0 99 APOQ

S FPIE

~ded to Shri Bhattacharjes 50(A) on 11/8/90 to give him anotiher .

Representation dated 22/8/92 was preferred by Shri Bhattacharjes -

S.Bhattacharjes,50(A), On the Lasis of evidences adduced during =




——mam i e,

/ o 23 i i
: ‘ C Aante A

e IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
f GUWAHATI BENCH ' '

Original App]icat:ion No.217 of 2000

Datfe of decision: This the /(/iday of August 2001
|
1

The Hon'ble Mr Justice D.N. Chowdhury, Vlce—Chaeran

The Hon'ble Mr K.K. Sharma, Administrative Member

Shri Kalyan Kumar Das,

S.0.(A), AN/IL Section,

Office of the Controller of Defence Accounts,
Narengi, Guwahati. e Applicant

oo

By Advocates Mr M. Chanda, Mrs N.D. Goswami and
Mr G.N. Chakrabarty.

- versus -

1. The Union of India, through the
Secretary to the Government of India,
Ministry of Defence,

New Delhi.

2. ‘The Controller General of Defence Accounts,
. . West Block V, R.K. Puram,
New Delh:L

3. The Cont;roller of Defence Accounts,
Narengl, Guwahati,

,;‘."" & Ahb"'wri Pradip Kumar Paul,
Rk \,' istant Accounts Officer,
'€ No.8319870,
Ofﬁce of the LAO,
222 ABCD, C/o 99 APO.

5; . Sn A. K Dhall,
Asastant Accounts Officer,
, A/C No 831590,
- Office of the E.E. Barasat,
Centralg Div-II, CPWD,
VIP Road, 24 Parganas,
Calcutta, West Bengal.

By Advocate Mr A. Deb Roy, Sr. C.G.S.C.

“

...Respondents

------------

O RDERC(ORAL)

CHOWDHURY. J. (V.C.)

%Th.e applicant belongs to the Defence Accounts Department.
He was mltxally appointed as Auditor on 23.12.1980. Thev Departmental
(/V/ SAS Examination (Part II) was held in October 1986. The result of the

!
f
§
I
£
'
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': 2 ,3_[, -

A

said examination was dec]z;red on 28.4.1987. The name of the -applicant
also appeared as one of the successful candidatess A DPhC,A'meeAt:i_n‘g was
held for considering the promotion to the post of Se_ction' Officer
(Accou:nts). According to the applicant he was recom mended tl);r the
DPC alongwith respondent Nos.4 and 5 for promotion to the post of
Section Officer, but arbitrarily he was d_enied promotion and thei Jjuniors
were‘allo"w‘ed,to march over him. Thé applicant took up the maiter
with the Department and preferred-an appeal. The Depa‘rtmeAnt by order

dated 30.9.1996 rejected his representation on the ground that the

disdphnary proceeding was initiated against him on 12.7.1989, whereas

the D'IPC- in respect of the SAS Part TI passed “A;Jditors/Sr. “Auditors i
f' (Octoby 1986 batch) vas held on 19.7.1989 after initiation of the
i discip o y proceedings against the applicant on 12.7.1989; The
rec’:o § ndations of the DPC were kept in sealed cover in accordance

K

j

e guidelines- on DPC procedure. Th'e applicant thereafter moved

the Tribunal by way of 0.A.No0.218 of 1997 and assailed the action of

the respondents as arbitrary and discriminatory. It was asserted in the
aforesaid 0.A. that on 12.7.1989 the respondents only asked for an ,

explanation from the applicant with regard to certain lapses and

irregularities. The charge’ memo w;vas issued on the appilicant only on
13.10.1990. Therefore, the di.éciplinary proceeding was initiated .only
on 13'10'1990f ‘The depart.ment fell into error in denying thbe: promotion
to the applicant and placing the recom mendations dated 19.7.1989 in
sealed cover. The Tribunal disposed of the “afore mentioned ,O'A‘ on
31.8.19994 directing the respondents to consider -the representation of
. the transfer and pass a reasoned order tﬁereto withian a specified time.
By order dated 9.2.2000 the respondents disposed of thé representation,

which is impugned in this proceeding. . The q}g}grﬁiﬁ}/ -part of the order
fiatass Sty ) A Al
is reprodyced below:

"The Applicant and his confreres were first adjudicated

L\ﬂ by. the DPC held on 19.7.89. Meanwhile in the case of Shri
a4 ' K.K. Das serious allegations of processing Bogus Local Purchase
Bills, which resulted in fraud were under investigation, after

which an explanadon was called for from the Applicant on

12.7.89, culminating in the issue of charge sheet on 13.10.90.

Therefore the findings of the -DPC so far as Applicant was

concerned, were kept .in '"Sealed Cover". This was in

accordance with the Govt. order/instructions which was in

. operation.......
b REGEH
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;o // operation at that time i.e. Department of Personnel & Training
OM No.22011/2/86 Estt (A) dated 12.1.88 a copy of which

is being annexed to this order. In accordance with para 2(IV)

of the said OM, it was incumbent on the part -of the DPC

to place their findings in Sealed Cover, even if allegations

- ivolving corruption; bribery or similar grade of “misconduct

«were under investigation. In the circumstances, 4§ per the

iprovision of para 2 of the OM dated 12.1.88, the findings

‘of the DPC held on 19.7.89 and 17.7.92 were kept in "sealed

cover. The above procedure was modified by the Department

of Personnel & Training vide their OM No0.22011/4/91-Estt

(A) dated 14.9.92 (copy enclosed). Since by this date a charge

sheet was already issued on 13.10.90, the question of opening

the sealsed cover in the wake of the revised orders did not

arise. The OM No0.22011/2/86 Estt(A) dated 12;1.88 ‘and OM

No0.22011/4/91 Estt (A) dated 14.9.92, and even the earlier

orders provide for opening the "Sealed Cover" and giving.

effect to the findings of the DPC, only in the case of

exoneration of the concerned Govt. servant. In the instant

case, the Applicant was imposed penalty of reduction of pay

by one stage for a period of 6 months without cumulative

effect on 30.9.92. Therefore the question of opening and

taking action on the findings of DPC's held on 19.7.89 and

17.7.92 did not arise. The next DPC was held on 30.12.92.

o In the DPC the applicant was recom mended "Fit" for promotion
'j'”'f'%‘:}.; to the grade of SO(A). However in accordance with the para
: Bt 13 of the OM No.22011/5/86-Estt(D) dated 10.4.89 the
promotion was to be given effect from the date after the
expiry of the  period of the penalty ie. w.e.f. 12.4.93 or
from the date of his”assumption of charge of SO(A) whichever
is later and not to be released during the currency of the
penalty. However the concerned Government servant retains
! his seniority according to his position in the panel recém mended
by the DPC held on 30.12.92, and is also eligible for fixation
Y, of pay from the original date of promotion with reference
~\\fi’_a‘xf: T to the panel in which he was recommended fit ie. in the
S DPC held after the finalisation of the disciplinary case, He
: would not, however, be entitled for the arrears of pay and
allowances for the period covering the penalty. The Applicant

Shri Kalyan Kumar Das has been imparted benefits accordingly."

2.' From the narration of facts it thﬁs appears that the disciplinary
,proceeding' was initdated only on 13.10.1990 vide Memo No.AN/I/D/139/KKD/
Part/238. As; per the O.M. dated 12.,1.1988 the sealed cover procedure

- was to be adopted in the circumstances mentioned in para 2 of the said
O:M. Para of the 0.M. dated 12.1.1988 reads as follows:

"At  the time of consideration of the cases !of
Government servants for promotion, details of Government
servants in the consideration zone for promotjon falling under
the: following categories should be specially brought to the
notice of the Departmental Promotion Com mittee:-

i) Government servants under suspension;

i) Government servants in respect of whom disciplinary
‘proceedings are pending or a. decision has bc;t\:n taken
.to initiate disciplinary proceedings;

ili) Government servants in respect of whom prosecution
\/\/\/ ;for a criminal charge is pending or sanction for prosecution

hasvtt'l"




hos heeii fssued or o declglon has been taken to accord
sanctdon for prosecution. : v '

iv) Government servants agamst whom an Investigation
on serious allegations of corruption, bribery or similar grave
misconduct is in progress either by the: CBL or any other
agency, departmental or otherwise." :

Para 2 has subsequently been modified by Memorandum dated 14.9.1992.
‘which is also reproduced below:: | |

"At the time of consideration of the cases of Government
servants for promotion , details of Government servants in
the consideration zone for promotion falling under the following
categories should be specifically brought to the notice of
the Departmental Promodon Com mittee:=

" i) Government servants under suspenslon;

11) Government servants in respect of whom a charge
sheet has been issued and the d:isc.lp]inary -proceedings are
pending; and

iii) Government servants in respect of whom prosecution for
a criminal case is pendmg ~

The matérials on record clearly indicate that disciplinary

X proceeding under Ruie 14 of the CCS (CCA) ’R’ules was initiated only

on 13.10. 1990 Prior to it an .explanation was sought from the apphcant

“by Memo dated 1271989 Mere asking for an explanatLon does not

am'ount to inidation of disciplinary proceedmg, nor the same can be
termed as a- decision. taken to initiate a d"isoiplinary pro.ceeding. No ™.
materials were cited before us to hold that the respondents toock a
decnsxon to, initiate dzsuphnary proceeding prlor to the Memorandum

dated '13.10.1990. From the conspectus it thus appears that there was

" no chsczrplinary proceed;mg pending or dec:sron for init:mtlon of dlsc1phnary

P p——

proceeding was taken on 1271989 and steps for initiating dis ary
proceedmg was taken. after the DPC meeting was held ong‘:nl-r;B‘?
The conclusion that we have reached finds support from the Full Bench
decjsion of the Central Administrative Tnbunal, _M_edras ‘Bench dated

231987 in K. Ch. Venkata Reddy and others Vs. Union of India and

others, reported 1in Fqu Bench Judgments of Central Ad ministrative

’I‘nbunals (1986 -1989) 158 and the decision rendered .by the. Apex Court

in Unlon of India and others Vf X.V. Jankn‘aman and others, reported

in~(1993) 23 ATC 322.




4, In view of the above findings the impugned order " dated

- 9.2.2000 is not sustainable in law and the same is accordingly set aside.
The responder;its are directed to open the sealed cover and give effect
f

to the recom mendations of the DPC held on 19.7.1989. In the  event
it appears that the DPC meeting held on 19.7.1989 recom mended the
. [ M'

applicant for promotion to . the post of Secton Officer (Accounts) the
respondent.s shall give effect to the said recom mendatxons promoting

the - applicant to the higher post and with all consequential benefits

with effect from the® date of promotion of respondent Nos.4 and 5.

The respondents shall take steps for ant:idat‘mg the p_rbmotion of the

applicant in terms of the DPC recommendations and confer all

consequential benefits as ad missible under law.

. 5. The application is accordingly allowed. There shall, howevyer,

be no order as to costs.

sa/ MEMBER (Adm)

"
!
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The Controller General of Defence gcoounts
West Block v, R.KPuram,
few Delhi

{(Through Proper Channel)

Sub o Praver for extension o f thes banefit of
retrospective  promotion  eto. to  the post of
Gesistant Accounts  OFficer in  the light of
Judagment pad e on 14.8.20010 in 0.6, Mol 217/2000
by the Honble AT, Guwahati Bench, Guwahatl (Sri
WL Das Ys. Union of India & Ors.).

Mozt humbly and respectfully I beg to lay the following
C few  lines  before vour for  favour of  your Kind and
sympathetic consideration -

i) That Sir, following the holding of 0PC in the wvear
Lo 1989, in respect of the S004), some of my colleagues
who are even Jjunior to me were prdmoted with effect
From 19.3%.1990 under CDA, Guwahati Part II1, 0/0 No. 117
dated 16/19.3.1990 to the grade of aAssistant dccounts
? Officer in the pay scale of Rs. Z2000-2200/ - without

considering my case.

2) That Sir, being agarieved at that, I had submitted an
, application o the Controllsr of Defence Accounts
; (0DEY, Guwahati on 28.5.90 prayving for consideration of
my promotion to the grade of assistant Accoounts OFficer
{aa0) but it was intimated that my cass being under

wealed cover could not be considered.
Y - That Sir, seventually T had submitted an appeal to yvour
kKind self praving for consideration of my cazse of
promotion but the some was not oonsidersd.

41 That Sir, $ub$@queﬂtlyu a memorandum of chargs sheet

WAS iszued against me on 13.10.90 alleging some charges

Sohrs 8»\@%
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pertaining to  some bogus LP Bill passed by me for

payment in October, 1988 in the capacity of $.0.(a) and

@ disciplinary proceeding was  initiated 'th@f@ﬁfter
which after a long period of time, ended by imposing a
punishment on  me in the form of reduction to a lower
stage of pay scale for a period mf’é months .,

That the DPC held in th@.year'l989m while r@comm@nd@dl

the wnase of even those who are junior to me for

promotion to the grade of Assistant Accounts Officer,

wrongly Kept my case under sealed covei on the
an  explanation letter issued  against me oy my
separtment on 12,7 .89 relating to the aforesaid boogus
LoPo Bills, thus allowing my juniar& to supersede  me
in the matt@r of promotion by FPart IT Order bearing
letter No. 117 dated 16/19.3%.1990.

That Sir, eventually, after the axpiry of the period of
& months of punishment, the OPC held on 1993

Es

rﬁcdmm@nded my case for promotion and asccordingly I was
promoted to the grade of assistant Accounts OFficer
with effect from 4.10.1993% on noticnal basis.

That Sir denial of my promotion by the earlisr DPC haeld
oan 1989 by wrongly adopting the sealed cover procadure
an the basis of an explanation letter dated 120701989
i against the settled law. According to settled law,
one’s promotion cannot be stopped before initiating or
in contemplation of a disciplinary proceeding. In the
inztant case, the disciplinary proceeding started on

13.10.1990 only i.e. the davy on which Memorancium  of
W

Charges was issusd whereas the 0OPC was held in 1989

S ke
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i.e. much hbefore the initiation of the Dizciplinary
Froceeding and as  such the PC had no right to adont
sealed cover procedurs in absence of any disciplinary
proceeding.  The  explanation letter dated 12.7.1989
;

which the DPC acted unwn, WES 8 mere departmental
Correspondence and Jdid not form & part mf‘digciplinary
procesding and as such cannot be taken as a basis for
withholding my promotion.

That Sir, I tried my level best to bring under wvour
Kind notics the iliegal act of the DPC aforesald and
praved for justice by submitting representations to the
CRA, Guwahati and also to your honour but 1 failed to

get the justice and T was deprived of my legitimate

promotion to the grade of fssistant fAccounts Officer at
least with effect from 19.3.1990, i.e. the day on which

my juniors were promoted.

4

3
32

That Sir, under similar situation, one Shri Kalwan

-t

€

sumar Das, $.0.(a), ANSII Section, office of the Cha

Guwahati approsched the MHon’ble Central fdministrative

Tribunal, Guwahati assaliling the non-consideration of
his  promotion  under similar circumstances and . the

Hon’ble tribunal after examining the case, pes

Judgment on 14.8.2001 in O.&. No. 2172000 directing
the respondents  to open  the sealed cover and aive
effect to the recommendations for promotion, the same
should be  given effect retrospectively with all
conseouential benefits antedating the promotion of e

applicant  with effect from the date an  which his

Juniors were promoted.  Copy  of  +he Judgnent dated
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Ernclo

Date

~ 41

14.8.20010 iz =zelf detailed and is enclosed herewith

for vour Kind perusal

That Sir, due to the illegal action Of'the LPC held
19289, 1 have not only been incurring a recurring and
continuing financial loss but also going to adversely
affect my pensionary benefit as well as to the benefit
of my promotion to the cadre of Accounts OFficer which
is going be delaved for denial of promoticon to the
cadre of Assistant Accounts Dfficer in due time.

Under the circumstances stated above and in view

of the judament dated 14.8.72001

in 0.A. No. 217
of 2000 by the Hon’ble CAT, T would pray vour  honour
kKindly to extend the same benefit as spelt out in the

Judgment dated 14.8.2001 to me giving effect to

b

T

my

promotion asz As:

stant Accounts Officer at least with

1

effect from 19.3.1990 i.e. the day on which my Jjuniors

namely, Sri P.K.Dey-8306567, B.P. Singh-8290871 and Sri

LOLSahay-8291282, AA0, were promoted and granting all
consaquential service benefits including  monetary
benefits to me in accordance with the princinles of
natural justice and principles of eguality as patent

under Article 14 of our constitution and for this act

of yvour kindness I shall remain ever arateful to vou.

» Judgment dated 14.8.2001 Yours faithfully,

Sl f

v 250901 (SUBTR BH&TTACHARIEE)
nuwft. Accounts fficer
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To}

The CGDA
R.K.Puram -

‘New Delhi

(Through Proper Channel)

S'il”,

B with due respect and honour ,I beg tu state that

I have submitted an application on 25409.2001 to your
kind honour for reconsideration of my casé of promotion
in the grade of AAO with my conferers,on the basis

of verdict given by CAT Guwahati on 14,08.2001 in

OA No 3 217?2000 in the case of Shri K.K.Das, but till
date I have not received any communication from your '

honour.

| I, therefore, request you tv kindly intimate me
the result of your reconsideration,on receipt of which
I would be able to contemplate the further course of

action.

iThanking you
Yours faithfully

'gtation : Shillong (SUBIR BHATTACHARJEE)

| : ~ AAO A/C No 8306517
: no- PAO(ORs) ARC
puted ¢ 7 Jan 2002 ~ Shillong
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To, !

The CGDA

RK Puranm

New Delhi _

" (Through Proper Channel)
Sir,

1 beg to submit that I submitted am epplication on 25.09.01
to your kind honour for reconsideration of my case of promotion
in the grade of AAQ with my conferers on the basis of verdict

glven by CAT Guwahati on 14.08.01 in OA No 3 217/2000 in the case

of Shri K.K. Das. After walting more than three months I heve
submitted another application on 07.91;02 but till date I have
not ﬁeceived any communication from your honour.

-, I, thepefore, once ggain request you to kindly intimate
me tée result of your re-examination of my appeal at your
earl}est. So that I may not feel it ¢imperative to knock the
doors of the law for Justice. . |

I' Thanking you. | : S

" Yours faithfully
i i ' . ' ‘
Staﬁion $ Shillong-7 | | 3 é%kjézg' o
Dated : /5 May 2002 | (SUBIR BHATTACHARJEE)

//
o e

[
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NO.2AN/IC/727/Prony/AAC, Sart,/SD
Office of tha CDA !
Udayan Vihar, Narangi

;’Jf\ Guwahati ~ 781 171
J e S Dt. 26/06/2002
SO et \,//‘\\\//?“—“
. },.‘, [ E; ’
nt {‘ s Coar ‘
: O‘ ! P N

" aﬂ? -f' ThéﬂPAO (ORs)
N ,% ....: .ARC, Happy Valley
e, ' “‘ Shillong -7

Subject:q Antedate the date of promotion in AMNO'Ss
., gqrade s Shri Subir Bhattacherjee. *+ °

. Refi- Q/)//,,Your NO.AN/20 VI dt.16.5.02

It has been intimated by the CGDA, New Delhi fhac
the judgement of Hon'ble CAT Guwahqti dated 14/8/0] in OA

2y 19/3/90 can not be considered,- The cﬁfiCcL
be informed accordingly." | x///)
AT ' :
‘ » ;
Y :".""'”5 A \‘\\‘ . ' ’ :
fo¥ R ' A |
. e * . . e V. "I f
M Y [ :
) - ey XA R o’ \}wu "
\.'. f 4 LR -l, é’ \,/\/
. %, e o ( DILIP KUMAR )
S A & ACDA (AN)
Boo By e ' ‘
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OFFICE OF Tri, CONIHOLLER OF wLEFENCE ACCOUNTS
UDAYAN VIHAR,WARANGI, GUWAHATI~781 171

Ear;.Ilﬂa:O;“&d:697i.lu - Dated 28.01.2002

ar Ml semae -

fAdministration~-Prqnotlon to the grade of AAO (Gp-}Bfi,

‘,.l ,-.
s ‘.

. Promqtion of Shri X K, Das,‘SO(A),u
A/C. NO 8319897 (now . AAO) b the. grade of ADO ‘W.e . f.
19/8/97 notified vide CDA Guwahati Pt II 0.0. NO.550
dt.26.8.97 has been antedated to 3095}96.wi£hfall
conseduential benefits. R |

sd/-

( DILIP KUMAR )
File hOuAN/IC/727/Prom/ -ACDA, (AN)
SO(A)/AAO/XXIV ’

Distribution.‘ N

1.\The CGLA, .West Block-V- - 2 copies
~ Ru.K.. Puram, New. Delhi=110 066 '

 2...The .PCDA(P). Allahabad- - 2 copies
3.. The JCDA(F): Meerut - 2 coples

4. Orficer-in-charge, AN/IA,AN/IB,
AN/II, AN/III, Ah/III PFb) (all local)

be The LAO 222 AdOD a .2 coples. One copy for the . -
. C/O 99 AP0 . above named-.officer., T

6. File NO, AN/IC/727/Prom/AAO/Part/KKD/II
. Ce . , "’
‘ _ < | C‘3r°<1
. ' K M—‘ .
: o . ( R:Bo"SHARMA-) -
Accounts, Offlce.(AN)
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" ~ GUWAHATI EBENCH © S
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. ND.336 OF 2002 YRt
& Quz
ubir Bhattacharjee y- = 0 8
=\ auéd
VS AL
) -u b
Unien ef India & ethers ~
v

IN THE MATTER_OF

Written statement submitted by respendent
NO. 1'2 and 3

That the respendents beg te submit a brief backgreund
/histery ef the case which may be treated as a part ef the written

14

statement.

( BACKGROUND,/ HISTORY IN BRIEF )

5 MTN Div Signal Regiment is ene of the units under
Hqrs IV Qorps whe used te submit centingent bill en lecal purchase
ef MT Partse Hqrs 5 MIN Div Signal Regt vide his signal dated 23,10,
88 inforﬁed the effice of the CDA Guwahati that they have received
certain cheqgue slips the payment ef which are suspected te have been
made en bogus/forged decuments ., A detailed serutiny ef the bills
was carried eut in the effice of the CDA Guwahati which revealed seme
serieus lapses/irregularities en the part ef the efficer and staff
of CDAIGéwahati. Accerdingly explanatiens ef the efficers and staff
respensible fer the lapses were called fer., The replies received
£rom them were censidered and it was decided te initiate disciplinary
'proceedlngs for Majer penalty against the staff respensible fer the
lapsess This included the case ef Shri S. Bhattacharjee the then
s0(a) se{V1ng in ST/III Sectien ef CDA Guwahati. This decisien te

initiate disciplinary preceedings against shri S, Bhattacharjee was
taken oniZOth Octeber 1989 by the cempetent authority and the charge

sheet was issued en 13/10/90.

_ In pursuance ef CGDA New Delhi meme NO.AN/XIA/11061/
Prem/AAO/XL dated 29/11/89 a D.P.C. was held en 16,1.90 fer premetien
of Sectien officer(a/Cs) te the grade ef AAO (Gp-B) in which the case
ef Shri S. Bhattacharjee was adjudicated as Sealed Cever case as the
above'diéciplinary case was pending against him en the date ef DPC,

ﬂ ) The case of shri S. Bhattacharjee fer premetien te
the gradL of AAO (Gp=-B) was again adjudicated as sealed cever case
in the DPCs held on 21:8690, 1567691 and 17,792 in respense te CGDA
New Delhi meme Nes.,AN/XI/11061/Prem/AAO/XIV dated 18/7/90, 29/4/91
and 1/5/?2 respectidely as the disciplinary case was still pending
against pim.

4
i
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- The disciplinary case pending against him was
finalised en 304992 and he was awarded the penalty of reductien
of pay by ene stage i,e. frem RSe2120/= te RSe2060/= Weeefs 1410,
92 fer a peried of six menths vide CDA Guwahati erder bearing NO,aN/
I/139/SB/Part/236 dsted 30/9/92, Shri Bhattacharjee submitted an
Appeal dated 841292 te the CGDA New Delhi against the penalty of
reductlon of pay to ‘the 1ower stage awarded by CDA Guwahati.

R

The Appeal dated 8,12, 92 was censidered by the CGDA
New Delhi as Appellate Autherity and rejected vide his orders bearing
NO,o AN-XIII/13600(387)/93/4 dated 4,393, o

Y N |

The case of the individual fer premetisn te the grade
of AAO (Gp-B) was adjudicated as review case in ‘the D.P.C. held ‘en
1. 11 93 after finalisation eof disciplinary preceedings and he was
premeted te the grade ef AAO (Gp-B) notienally wee.f, 410,93 as
netified in CDA Guwahati Part II 0.0. NO,583 dated 17.11.93 (cepy
enclesed).,

The applicant filed petitien befere the Hen'ble CAT
Guwahati vide OA N0.9/94 which censisted ef twe parts (i) the erder
of the dlsciplinary autherity impesing the penalty of reductien ef
pay by one stage fer a peried ef six months be set aside and (ii)
the respondants be directed te premete the applicant as Astt.
Acceunts efficer with effect frem 19/3/90 i.,e. the date when his
juniers were premeted with all financial and ether benefit., Beth
the par&s eof the applicatisn were rejected vide judgement/erder
dated 2%/4/95 passed by the Bench Hen'ble CAT Guwahati. The appli-
cant after receipt ef the judgement and erder dt.14,8.2001 passed
in a separate @A N0,217/2000 in faveur ef Shri Kalyan Kumar Das
submitt?d @ detailed representatien te the respendants to act upen

the clahse (1i) ibid, which was rejected by the respsndants.

| The reSpondants beg te submit parawise written
statement as fellews :=-

}Paré 11 - That with regard te para 1,2, and 3 the respendents
l.3Para 2. ; £ o
Para 3 beq te effier ne cemments,
2.¥Para 4;1* | Ne cemments
Para 4.2} :
3. Para 4.3 j It is submitted that a DPC fer censideratien ef

prém@tion frem SO(A) te AAO was held en 16/1/90 and the decisien
te initiate disciplinary preceedings.againét the applicant was
ta&en en 12/7/89 (annexure-I eof OA) by the cempetent autherity

N ' ‘ |
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- and charge sheet was issued en 13/10/90 (annexure«5

of the OA), The findings ef the DPC was kept in

Sealed cever ih‘accordance with the'Govta of India

Min ef pers DOPT OM N0,22011/2/86-Estt (a) dt.12/1/88,
The disciplinary case against the applicant was finali-
sed en 30/9/92 (annexure-7 ef OA) and he was p}emoted
te the grade ef AAO netienally with effect frem 4/20/
93, Cepy ef OM dated 12/1/88 is annexed herete and
marked as ANNEXURE - 'at,

¢

N

4, Para 4.4 “: ’ )
*§Para 4.5§' - No cemments being matters f recerd.
Para4.6 ‘ f '
Para 4.775
S5e Péra 4.8 It is submitted that all charges against the applicant

were proved and the resultant penalty was impesed by

the disciplinary autherity as per cCs Rupes, The ebser-

vatiens ef the inquiry efficer that the applicant was

a victim of the circumstances and the lapse was due te

inadvertence de net abselve the applicant ef miscenduct

within the meaning ef CCS Rules, These ebservatiens can
f at best be understeed as enlisting the relevent circume

stances te enable the disciplinary autherity te deter.
mine the quantum ef penalty commensurate with the nature

of the miscenduct preved and nething mere,

i Para 4.9;}
[ ]

Para 4,10 Ne cemments being matters ef recerd,

7« Para 4.1}' It is true that en 16/3/90 when the applicant had

beceme eligible fer premetien and when efficers Jjunier
te him were premeted the disciplinary enquiry had net

been initiated., Hewever, disciplinary preceedings was
inm centemplatien and steps were taken by calling the
explanatien ef the applicant en 12/7/89 (Ammexure~I% ef
OA). Charges against the applicant was preved and
penalty was impesed. If the applicant was exenerated
frem the charges eof derelictien ef duty, then pessibly
he ceuld have centended that the decisien ef DPC te
keep™ the findings under Sealed cever was highly

arbitrary whimsical and centrary te. law. It is te be
kept in mind that the applicant at that time was under
cleud within the meaning ef Gevt. ef India Min ef Pers
PG & Pens (DOPT) OM N0.22011/2/86-Estt(A) dt.12/1/88.

8¢ Para 4.12 Ne cemments.

9. Para 4.13: It is submitted that in the same case filed by the

| applicant befere the Hen'ble CAT Guwahati vide OA NO.9
ef 1994, the actien ef the respendants was upheld and
] the case was rejected vide judgement/erder dated 28.4. 95

i
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10, Para 4, 14

L]

11. % Para 4,15

Para 4016
12, Para S!Ql
13, i Para 5,2
Para 533
|
|
14. pam
tf 5.4'

15, ipara 545
Para 546

16. Para 5%7

17.Para 6

i

|

¥

i

$
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[ ! . )
passed by the Hen'ble Bench ef the Tribunal. Cepy
of judgement and erder dated 28/4/95 is annexed

] )’ .
hereto and marked as ANNEXURE - 'B', !

T t e

It is submitted that the actien of the respendants
of pestpenment of the premetion of the apblicant'bas
upheld by the Hon'ble CAT Guwahati vide Judgement/
erder dated 28/4/95 on OA NO,9 eof 1994, Therefere,
the decisien of the respendants te reject his claim
of antedating the prometien is quite in erder, The
decisien rendered in 0a NO.217/2000 (Kalyan Kumar
Das V/S GOI & ethers ) is an individual case and net
to be equated with the case eof the present applicante

Ne cemments,

That there was ne disciplinary preceeding pending
against the applicant en the day when the DPC was
held te censider the premetion is net cerrect, The
fact is that the @ecisien te initiate disciplinary
preceedings against the appliéant was taken on 12/7/89
i.e, befere the date of DpC,

That the cententien ef the applicant that adeptien
of Sealed cever precedure was contrary te law/rule
when there was ne di sciplinary preceedings pending
against him when DPC was held'is net cerrect and
hence denied, 'As already stated in pragraphs 4,3,
4,11 and 5,1 decisien fer initiating disciplinary
preceedings was taken by the disciplinary autherity
en 12/7/89 and the DPC was held en 16/1/90.

In view of the facts stated abeve the applicatien is
liable te be dismissed,

No cemments,

It is submitted that the actien ef the respendants

of postpenment ef the premetien ef the applicant was
upheld by the Hen'ble CAT Guwahati vide Judgement/
erder dated 28/4/95 en 0OA NO.9 eof £292% 1994 (Annex-B),
Therefere, the decision ef the respendants to reject
his claim ef antedating the prometien is quite in
order, The decisien rendered in OA N0,217/2000 (Kalyan-
Kumar Das V/S GOI & ethers ) is an’individhal case and
net te be equated with the case ef the present applica-
nt, - '

It is submitted that the applicant has net exhausted

£ a0
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18,

19,

20,

3

Pars 7

1

Para 861:%

Para 8.3
Para 9

-5 . Y
all the remedies available to him. The penalty
impesed . by the dlscipllnary authtrity vide order
dated 30/9/92 was upheld by the competent authority

vide erder dated 4.3,93, The next alternative of
preferrlng a revisxon/review petition was epep te

the applicant which has net been dene, Cepy(ef krder
dated 4.4,93 is annexed herete and marked as \
ANNEXURE - *C', | |

The declaration ef the applicant that he had net
previeusly filed any applicatien writ petitien er
Suit befere .any ceurt er any ether autherity er any
other Benchlghe Tribunal regarding the subject matter
of kkmxz this application is false and suppression of
facts., His previeus application on the same subject
matter was rejected by the Hen'ble CAT Guwahati
Judgement/erder dated 28/4/950n 0Ano S/ 4

It is submitted that in view of the statement made

in paragraphs 4.3 te 7 ibigq, the,applicant is net
entitled for the relief sought “for and- the applicatien
is liable teo be dismissed,

Ne comments,
[4

iv‘__P
( RJP.|SINGH )
ACDA (aN)
VERIFICATION

I, ReP;cSinghs.ACDA (aN) effice of the CDA, Udayan

Vihar, - Narangl. Guwahati - 781 171 being autherised de hereb% verify
that thelstatement made in paras 1,2,4 te 8, 10 te 16 and 18 te 20
are true te my knewledge and these made in pParas 3,9 and 17 are true
to my‘k lnfermatien and I have’ not suppressed any material fact,

1

i |

i # A

And I sign this verificatien‘on this the

day ef jhmuaw7 2003
{ARANT

e
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BEFCRE THE CENTRAL ADMINIS%ﬁE?I@E TRIBUNAL

GUWAHATI BENCH : GUWAHATI.

In the matter of :

0O.A. No. 336 of 2002.

Shri Subir Bhattachar jee
- Vg =

Union ¢f India & Ors.
-AND-

In the matter cf

lngZZjﬂ%éM/cxuf'
SN Sy u
3 A

~ .
J—c

Ao

Re joinder submitted by the applicant.

That your applicant most humbly and respectfully

beg tc state as under ;-

1. That with regard to the statement made in the

brief history of the case, in the written statement it

is pertinent tc mention here that the present applicant

in fact preferred an Original Application before this

Hon'ble Tribunal which was registered as 0.A. 9 of 1994

with a specific prayer for setting aside the penalty

order dated 3.9.92 and appellate order dated 4.3.93 mx

passed in pursuant to the disciplinary proceeding

initiated vide memcrandum of Chargesheet dated 13.10.90,

however, said original application was pleased to be

dismissed by the Hon'ble Tribunal on 25.4.1995. It is

admitted that there was prayer in the earlier Qriginal

application to promote the applicant as asstt.accounts

OFEicer Weeofe 19.3.90, that is the date

when his juniors

was promcted. However, the said original application was

dismissed by the Hon'ble Tribunal. It is relevant

to mention here that in the paragraph 22 of the said

judgment dated 25.4.95 this Hon'ble Tribunal specifically



-
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not dealt witn the question of consideration of eligibility

of applicant on 16.3.90 prior to issuance of memorandum of

chargesheet and the same. was not adjudicated. It is

Spedifically cbserved in the paragraph 22 of the afcresaid

judgment that since the questicn of eligibility of the
applicant for promotion as on 16.3.90 was not the subject
matter of the criginal application hence this Hon'ble
Tribunal was not inclined to deal with the aforesaid
question of eligibility as on 16.3.90, therefore the

contention of the applicant was specifiaally denied.

A copy of the judgment and order dated 25.4.95

has been annexed as znnexure & 4

2. That your humble applicant categorically denies
the contention of the respondents made in paragraph 3,
5, 7, 9, 10, 12, 13, 14, 16, 18 and 19 <of the written
statement and further beg to state that the case of
the applicant is gua squarely covered by the Raiimwirg
decisiocn rendered by this Hon'ble Tribunal in Z.A. 217

of 2000,

In the facts and circumstances the application

Geserves to be allowed with costs.

.es Verificaticn



VERIFICATION

e . R

I

I, Shri Subir Bhattachar jee, son ct
Amke Sri Sulapani Bhattachar jee, aged about
53 years, working as AAO,. in the office
of PAO, Assam Regimental Centre, Shillong,

do hereby verify that the statements made in

paragraphs 1 and 2 are true to my knowledge

And I sign this verification on this

the 25/7{ day cf March, 2003.
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'''' CENTRAL AD.INISTRAT IVE TRIBUNAL '

GUWAHRAT T BENCH-

Original Application No, 9 of 1994.

Daté of decision : This thel$ /4 day of AL 1995,

The Hon'ble Justice Shri»M.G.Chaudhari, Vice-Chairman,

The Hon'ble Shri G, L.Sanglyine, Member (Administretive),

Shri Subir Bhattacharjee

Office of the Asstt, Local Audit Officer,
Supply Depot,

Dimapur
Nagaland eeseses Applicant

By Advocate Mr. B.K.Dés, Sr. &dvoceate,
~Versuse

Union of India, - —
‘represented by the Secretary

to the Govt. of Indis,

Ministry of Defence,

. New Delhi,

\ :
Controller General of Defence Accounts,
West Block-V,

R.K,Puram,

New De 1hi-110055.

Controller of Defence Accounts,
Basistha,

Guwahati—?BlCQB. veese+. Respondents

By Advocate Mr. A.K,Choudhury, Addl. C.G.S.Cs

CHAWDHARI J (V.C.).

The applicant_wés appointed as Auditor in

the office of the SLA, Bhalukmara, Assam under the

Contro;ler of Defence AccBunts, Patna and at the

" material time was holding the post of Assistant Local

M/' Con‘td.. b p/2 " '

y
v
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_53§it Officer, Supply erot, Dimapur where he was posted
on 12,7.89. An explanation was called from him by the
Accéun{s Officer (Admn.) to show cause 3s 10 why
displinary action should not be taken against him for

alleged audit/supervisory lapses.

2, | The applicant submitted his explanation on
31,7.89. However on 13,10.90 s Memorandum of chérge with
-statement of articles of charge for alleged negligence
and lack of devotion to duty was served upon him by the
Joint Controller of Defence Accounts. The applicant
submitted his reply thereto on 14,11,90. Thereafter an
enquiry officer was appointed on 4,12.90 to conduct the
enquiry. The applicant denied the charges framed agaln<t
him, The enquiry officer at the conclusion of the enquiry
médé his report on 11,8,92 to the disciplinary authoritys
The enquiry officer held that all charges were proved
against'the applicant. He held that the applicant was
proved to have exhibited gross negligence and lack of
o | devotior?io?ugggjg g%ff;alndg ‘éjr?;/p:gy had v1olated the
prov151ons contained in CCS: (Conduct Rules) 19%4. At the
samé time the enquiry officer expressed his view that the

!
--~a\ppplicant seems to heve passed the bills in question in

o "7goed faith and the lapses in observing certain requirements
//"\‘v QS‘/\’ * /
';fg\//‘qx ‘on’ his part may have been due to inadvertance. He also
:\: .‘.'l’ ."ﬁl X \ ,f\\
'ﬂ?'( J \ved that the applicant’appeared to have been a victim
AR : . '
;gfﬁ?\\\ , uoﬂ?'_rcumstances.
‘\\Y‘) )y

The disciplinary authority i.e. c.D.A, accepted
the findings recorded by the enquiry officer; However

stating that in the circumstances of the case a lenient
pe T ‘ Contd...P/3
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view was' being taken he imposed the penalty of reduction

—

of p3y by one stage for a period of six months without

cudaiétive effect we erfe=d740792, He also specified that
— '

the penalty of reduction in'pay\was‘to reduce the pay .

of the applicant to the stage of k, 2060/~ from the

existing pay of k. 2120/~ in the.time scale of k. 1640-50-
2600-EB-75-2900. He clarified that’ the period of penalty

will count for future incrementS' That orcer bearing No, '

4, The applicant prefefféd an appeal to the i
Controller General of Defence Accounts, The s&id Appellate
Authority agreed with the order of the dlSClpllncIy
.authority and holding that the penalty imposed upon the J
applicant was just and commensurate with the gravity of
the charge, dismissed the appeal-by order No. AN/XIIi/
13600(387)/93/4 dated 4.3,94 (Annexure-21),!

S, The aforesaid orders are one part of challenge |

in the.instant application filed on 12,1,94, However though
the applicant prays that the order dated 30;9;?2 (the order
of the disciplinary authority) be set aside, he has ﬁdt .
in terms praysd#het for quashing the Appellate Order. We ‘
imply that prayer from para 3 of the application which

, “Meing promoted to the grade of Assistant Accounts
NPT RN

! e 9, /icer in the scale of k, 2000-3200 in March 1990, At
| that time he was in the cadre of Junior Offlcer. However

since the dlsclplinary proceedings against him was intended

M | Contd. ...P/4 ’ |
. . %




to be comenced the respondents applied *sealed cover!
~w~vprooo5ure and kept the'oonsideration-of the question of
his promotion in abeYanoe and sewen other officers junior
" to him were. promoted as:ASsistant Accounts Officer at

that selection i.e., on 16, 3.90. The applicant submitted

a representation against his superseSSion on 28, 5,90 and
again on 18,7.90 but no ‘action was taken on those repres—
entations, The applicanf was éventually promoted to the

oost of Assistant Aooouofs Officer (Group B) (in the scale.
of pay ks, 200&60-2300—58;75-3200) wee.f, 4,10,93 with
notional seniority and ootional fixation of pay by order
issued by ACDA (AN) No. PT II 0,0, No, 533 dated 17,11, 93
(Annexure-22), The order shows that he was promoted
consequent upon his selection for promotion, by the

- Controller of Defence Aocounts,_Guwahati. The.order

also directed that financial benefit will be allowed from
the 1§1e of assignment of higher charge as Assistant
kég:ints Officer in the officiating capacity till successful
oohpletion of the probation of two years, The applicant

has made that also the subject matter of the present.

- application and has prayed that the respondents be directed
- to give retrospective effect to his promotion as AAO with

" effect from 16,3,90 i.e. the date when his juniors were
wpfﬁmg;ed and claims all financial and other benefits on

that Yasis. Thr U S Atond food VAR YSenrrmnis

It is thus apparent that two distinct casues of

‘;defect of seeking plurarity of remedies requiring different

. considerations, This is pfecisely not permissible to do

.f;;;ii”.- - Zzgf(,;' e - Contd...P/5
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/ _ under Rule 10 of the CAT (Procedure) Rules 1987 which

: provides that the application shall be based upon a 51ngle
(Ve cause of action and may seek one Or more reliefs prov1ded/kﬂL
they are consequential to one another, The reliefs sought

by .the. appllcant cannot be construed gas consequential to

e e ON@ another.~.

8. Mr, B.K,Das the learned counsel appearing for
the applicant submitted that the claim for giving retros-
pective effect to the promotion is interwined with the
dlsciplinary Proceedings and consequently both the causes
of action could be combined and therefore the appllcatlon
is not inconsistent with Rule 10 aforesaid, We find it
difficult to accept this proposit;on but instead of

rejectlng the appllcatlon on thls ground at thls stage we _

-.think it proper to consider the application in its enttrééy

and decrde the material issyes arising therein,

9. We shall deal with the grievance relating to
the order of the dlsc1plinary authority imp051ng the

penalty of reduction of pay by One stage for a period of
— six months._ wa L +Mi woi—M

. log . Mr. B.K.Das submitted that the enquiry officer

,&’//AD-- ‘s .

27N - at\the end of his report virtually has indicated that the
X any

e ﬁﬁ ®a. o

) Lg ant may be exonerated but that neither the

dlscipllnary
S _\Qr ty nor the appellate authority have applied their

those observations and thus the impugned order

N ejudice to the applicant, The learned counsed Submltted
that _had. those observations been duly taken into account
_ possibly the authorlties might have exonerated the applicant-

o or at least would have reduced the Punishement further 50




o as to render it a token punishment which would not 1

prejudlce the future career_prospects of the applicant, : "

11, We have alreedy set out the gist of the ‘ I
' observations of the'enquiry'offioer. At the cost of
¢~ repetgtion in the context of the submissions of the
leernedfcounsel,it may be worthwhile to set out the
observations in the words of the enquiry officer himself,

(Enquiry report annexure 17)¢Para 11 of the report reads

‘as follows s

"With no exception of any charge, all charges
stand proved as discussed in the above report,
I conclude my enquiry with the finding that the
charged officer namely Shri Subir Bhattachar jee
SO(A) was responsible for exhibiting gross
negligenoe and lack of devotion towards his
assigned duties and responsibilities.-in.allowing
payment of bogus bills and thereby violating the
provisions contained in CCS (Conduct) Rules, 1954,
However, perusal of bills reveals that the same
were complete in all respects. It was not possible
for the charged officer to suspect those bills as
false and bogus as the same did not look as such,
All bills appear to have been passed in good faith
presumably after satisfying the requisite
informa{ions/requirements had been furnished/ ]
complied with., The lapses of certain audit 1
requirements as explained above for each and every
' _,,"'*5?53 charge appear to have .inadvertantly been committed
g 7* the charged officer who has, indeed, been

. vi timised (soe) of the circumstances because of
,ﬁn§t ensuring compliance of vital audit requirements .
“'é not -for seeing that claims may be even false
.specially those. .which were received in Main Office
3 //of CDA Guwahati after a considerable gep between

&

N

. Contd.. .P/7




A
U |
!
the dates of initiation from the unit and ‘the }
date of their receipt in A Guwahat i a8s shown
in Table below 10 (d) abover,
, r
It is difficult +o accept the Proposition of the ‘learnag ‘
‘,/

the words "However, perusel of hills ee++ " onwargs,

eéxception all the Chérges are Proved zgsintt +he éxnlicent,

The concluding Observations ¢énnot be read jin isolation”

It is contended by the learned counsel

iir, Das that this

indeed introduces én inconsistency in the epproach of the

enquiry officer ang

to the applicant, w

ervations in pare
)

11l of the report, The concluding protion thereof ig

|
intended to lay emphasis on the aspect that there wes no |

Y These observations can st best under.
‘{?2}; enlisting the rglevant clrnumstcnces to enébi}
‘? ég- iplinary duthority to determine the quantum of |
\i b - b&éﬁéty’comnensurate with tne néture of the misconduct

- ,

i énd nothing more,

12,

In this context it will be proper to briefly

mention the chérges that were framed againe

t the épplicant
[ 4

| ‘ Contd...pg . - ‘;
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and have been held proved, The enquiry was held under

40 Rule 14 of the Central Civil Services (Classificetion,
Control and Appeal) Rules 1955, First Heed of Charge

was "non-verificstion of specisien signature of the
countersigning officer", Second Head of Cherge was

"non-verification of the voucher Control No.". The third

Head of Charge wes "failure of maintzining proper supply
order/file/register". Fourth Head of Charge was "non- »
iinking of supply orders;. Fifth Heed of Charge was "failure :
of maﬁidg entry for verification of supply order and

specimen signature in respect of certsin vouchers" and

the sixth Head of Charge was "failing to exercise proper

scrutiny of the clsims",

13. Shortly stated the case of the respondents-
leading to the disciplinary proceeding was thet during

the period from September 1983 to October 1938 number of

L.P. Bills in batches, were received from 5 #itn. Div, Sig.
Reot. and were accepted and passed by the appllcant for i
payment although these were not submitted by the unit

concerned and were apparently bogus bills, The s#ecimen

signatures of the officer preferring Contingent Bills

and those of countersigning officer as appearing on all
«, contingent bills did not tally with those held on record, i
It was therefore alleged that the applicant had ignored the

Zé;éaif . Contd..P/9




has alsovstated in his order that he had ce

the findings of
the enquiry officer, Similerly the appellcte Suthority

orefully'perused

the appeal jn the light of the record of disciplinarya

Proceedings ang found that the charge stangs established

against the épplicant




N

: 10

15, It is thus not possible to hold theat there

. was apy conflict in the report of the enquiry officer as

is souéht to be projected by the learned counsel for the
applicght and the concurrent findings on questions of
fact errived by the authorities below cennot be reopened
by this Tribunal which csnnot sit as an eppellate authority
and substitute ité}own findings in plece of the findingé
recorded by the authorities below, It is well esteblished
that the juriscdiction of the Tribunal in such matters is
limited and cennot be invoked unless it is shown thet the
order of penalty suffers from eny illegslity or petent
irregularlty or the apprecietion of the evidence hes been
perverse or thst there has been non-application of mind
to the record on the part of the appellate authority.We -
find no Euch grecund aveilable in the instant cese to

warrdnt interference in the orders passed by the authorities

bel’OW.'

16," - . The learned counsel for the applicant sought to
dontena:that'the findings of the enquiry officer are

~ perverse which circumstance has not been teken into account

either by disciplinary authority or the appellate authority
and thus their orders are also vitiasted, The perversity
arises ‘according to the learned counsel for two recsons.

Firsiiy it was not proved &t the enquiry by the prosecuting

.agency thet the applicant had not checked the bills to the

; :§§§?t of the percentage of check that is prescribed under

%he dfparmental instructions issued by the Govt, of India

ircular No, AN/V/1289/Report dt, 27,7.88 (read with

“A. letter Dated 7,7,88 Annexure 3) whereunder it is

fuutt

Contd, ..F/11
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provideo thct amongst the fhecks to be exercised by the
Section Offlcer (A) for ensuring audlt verification of

the spec1men signature of clalmants before payment of

blllS in respect of locsal purchase bills the- percentaoe

of check w1ll be 5% in respect of claims bel ow fse 25,000/=-,
The learned counsel submitted that the burden to prove this
c1rcumstapce negetively was upon the prosecuting agenCy

and the applicant was not required to esteblish that he

had carried out the checks to thls extent, Hence it could

not be held that there was a lapse comitted by the
appllcant. |

v -

17, We are not impressed by the above Subm1531on. It
is too insignificent s point hav1ng regard to the small
number of blllS thét were involved, The blllS involved were
only 31,. T%e 5% thereof would be insignificent nuﬂber and
when all the bills were av°1lable at the time of énqu1ry it
was not dlfflcult for the appllcant to have p01ntec out

the bills in respect of wthh he had carried out the

necessary verification in J%E%éé%%isﬁ“of the prescribed

e hon”

. This is not a circumstance in our view such
as ‘has materlally affected the ‘apprecistion of the matericl
by the enquiry officer as has been done by him and the
findings- arrived at by hlm after con51der1ng the totcllty
of the materlal thus cannot be held to be perverse. lMoreover
that 1rregular1ty was 3lso not the only. head 'of charge fcr
wthh the appllcant was subjected to the enquiry. No oth: -
c1rcumstance is p01nted out to render the flndlngs of the

~off1cer perverse, Obv1ously in the absence of any

Or perversity in the findings recorded in the

Contd, ., P/12
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. ohis report (

course of the disciplinary enquiry or discernible in

the orders passed by the Disciplinary Authority or the
Appellate Authority it is not Possible to interfere with
‘the impugned orders passed by them,

18, The learned counsel for the applicant submitted

that it has ‘been laid down by the Supreme Court kst in
several rulings that Power of judiciel review exercised

by this Tribunal is akin o the jurisdiction of the High

Court uncer Article 226 of the Constitution and that

would endble us to go into the resons considered by the

enquiry officer and set aside the penslty, He referred to

the latest decision of the Supreme Court in the case:of
Transport Commissioner Médras-5 Vs, AR,

(1995) 1 SCC 332w

Krishnamurthy
e do not think that the decision helps

the epplicant in the instant case since it has been held
thereln that the Tribunal has no jurisciction to go into
the truth of the allegations/charges except in 3 csse

‘”where they are bésed on no evidence i. e where they are

perverse, While explaining the scope of the power of

judicial review it has been observed that the Trlbunal

only examines the precedural correctness of the decision

maklngAprocess. As we find no such defect in the instant

case we cannot interfere.

19, Mr. Das next submitted that the concluding

n&servatlons of the enquiry officer in paragraph 1l of

already set out above) imply that the prose-

cu;img égency had failed to establish ény mensrea on the
/'«~}/:

, q?t of the applicant and therefore the penélty imposed

Contd,..P/13
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miscondyct dlleged related to the non<con

rules, It Must be Temembered that the Charge 9gainst ths

8pplicant W&s not the

but was'that his non-compliance with the basjc audit
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in péra 11 of his report considered impééing a8 minor
penalty such as censure or warning and the penalty as
is imposed is disproportionate and cannot be sustained.
Here also we find it extremely difficult to agree with
the leerned counsel, It appears to us that the penalty
imposed is very lenient and all safeguards are brovided
in the order while imposing the penalty so that no
difficulty can arise in the way of the epplicant in
respect.of his future prospects in the service. In fact
despite the punishment the respondents in all fairness
have alreacy promoted the abplipant. Moreover on principle
there wouldube no difference whether the‘penalty awarded
~is of reductioﬁ of pay for a short durétion or whether it
islby way bf censure, That would not amount to exoneration
of the applicant from the charge of misconduct levelled
agalnst him, Moreover it is.well settled that the Tribunal

* would not ordinarily 1nterfere on the question of quantum

of penalty when an Appellate Authority had found it proper,

In that connection Mr. A.K.Choudhury, the learned counsel
for the respondents drew our attention to the decision
oftihe Supreme Court in the case of Union of India Vs,
Parma Nanda, AIR 1989 Supreme Couft, 1185 wherein Their
Lordships have held that the Tribunal cannot interfere
with £he penalty imposed on @ delinquent employee by the
qompetent authority on the ground that the penalty is not

"commensurate with the delinquency of the employee., It is

S -Qez;fved that the jurisdiction of the Tribunal to interfere
w

i the disciplinary matters or punishment cannot be

N

\equated with an appellate jurisdiction and that it is

W ' Contd. ..P/15
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on a delinquent officer is conferred on the competent *
authority either by an Act of legislature or rules made
under the Proviso to Article 309 of the Constitution. It

osed
on the proved misconduct the Tribunal has no power to

is further held that if the penalty can lawfully be imp

- }
substitute its own discretion for that of the authority
unless it is malafide, With respect this ratio clearly
applies to the instant case anc in the absence of any
I

dllegation of malafides against any of the authorit jes,

\'A'I e
reject the submission that the pendlty imposed upon -the
applicant is bad, .

21, In the light of the forgoing discussion we find

or the “appellate order dated 4,3.93 and therefore the relief

sought in clause (1) of para 8 of the application is refused,

Al
22, - We shall now turn to the second %;ast of +the

grievance_relating to the promotion, In that connection once

it is found that the disciplinary enquiry proceeding hag
interveneq between the date on which the appliéant was
eligible to be considered for promotion i.e, 16.3,90 and
till the Period of penalty was over there could arise no
questibn of the applicant being entitled to be promoted as
that would result in an incongruous situation., It is true
that on 16,3,90 when the applicant had become eligible
for promotion and when officers Junior to him were promoted

theidisciplinary-enquiry had not been initiated and although
. T y

—

. tﬁgbgespondents purported to adopt the 'sealed covep!
9\\ . '

that was not quite in order, However disciplinary

3 was in contemplation and sfeps were taken by
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"7célling the explanation of the applicant on 12,7.89 vide LJ
Annexure I, The Chargesheet was issued on 13.10;90, From

the date of issuance of the Chargesheet till the period

49\ of penalty of six months was over the applicant:could not.
be censidered for promotion, The gap between 16,3,90 ang
| the date of issuance of Chargesheet i,e, 13,10.90 is of
no help to relate back the promotion to 16,3,90,.by reason
of fﬁequduiry proceeding having followed thereafter and
concluded with the appellate order on 4, 3,93, Even assuming
that the respondents could not have withheld the promotion
on 146,3,90 and should have considered the eligibility of
" the applicant as the disciplinary proceeding had'not been
b initiated/that not being the subject matter of this Q.A,
nor tﬁat claim would be within limitation that cennot a}ford
.any éround to render the impugned orcder of pehalty illegal.
'”We ‘do not thus find any illegality in glv1ng the benefit
of promotlon to the applicant as is given notlona ly with
effect from 4.10,93 after the penalty period of six months
- from the date of the appellate order had explred If the
applicant was exonerated from the charges of misconduct
framed'against him then possibly he could have contended

- that,the order of promotion dated 17,11,93 effecting the

[Foe._ . gromotion from 4.10,93 should have been given retrospective

) of the application must be rejected and is rejected,

/

In the result, the application is dlsmlsSed There
) wlllJﬁe no order as to costs. ‘
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