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ORDER SHEET 

Original Application No 
 

Misc. Petition No.  
Contempt Ptition No. J 
Review Application No. 

p p11 ca •n (s) 	 I-r-  wv'~~ 

f 

LA 

—\Js- 

Respondent (s) 
 

Advocate for the Applicant (s) 

Advocate For the Respondent(S) 
	 ) 

t -es of the Registry 	Date 	j 	Order of th Tribunl 

mb 

Heard Mr. P1.Chanda, learned 

counsel for the applicant. 

Issue notice to show cause. 

Jas to why the application shall 

j not be admitted. 

List on 15.11,2002 for 
admjssj, 

Member 	 V iceChaj rman 

10.10.02 

, 	 5))• 
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cdIcf. 'iJifo 

13.11.2002 Heard Mr .M.Chanda, learned couns 
for the applicant and also Mr.A.beb Roy 
learned Sr,C.cJ.S.C. for the respondents 

The application is admitted, call 
for the records. 

on the prayer made by *kK Mr.Deb 

Roy, learned 8C.G.S.C. four we eks tii 

is a1lod to the respondents to file 

written Statement. 

List the case on 16.12.2002 for 
order. 

em er 	 Vice-Chairman  
'I 

I b 'q1 —t&k 

- 

16.12.02 	 Further four weeks time is 

allowed to the respondents to file 

written stat anent on the prayer of Mr. 

A.L)eb Roy, learned Sr. C.G.S.Ca for the 

respondents. 
List' on 22.1.2003 for orders. 

c 

nib 

22.1.03 Present s The Honb1e Mr. Justice D.N. 
Chowdhury, Vice-Chairman, 

The Hon'ble Mr. 8.1<. Hajra, 
Administrative Member. 

List again on 18.2.2003 to enable 
the respondents to file written statement. 

vc~ Member 	' 	 Vice-Chairman 
mb 

zA. f 	 18. 2.2003 	Written statement has been filed. 

The case may now be listed for hearing on 

\ 	 27.3.2003. The applicant may file rejoInder, 

I \ 	 if any," within three weeks from today. 

GA.t.9t 

Member 	 Vice-Chairman 

'3 't 
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o9 27,3.2003 	
Present The Hontble Mr.JusticeL. 

N.ChOWdhUrY, Vice-Chai 
The Hon'ble Mr.S.BiSwaS 

--' 	

Administrative Member. 

J 	

On the prayer of Mr.M.Chanda, 

learned counsel for the applicant, 
• the case is adjOurned anaga1fl 

listed for hearing on 22.5.2003. 
.( 

Member 	 Vice_Chairman 

bb 

22.5.2003 	Present .: The Iion'ble Mr. justicefi 
D.N. Chdhury, V1ce_Ch31rman; 
The.Hontble Mr. S.K. Hajra, 
Member (A). 

On the prayer of Mr. M. Chan4 

learned counsel for the applicant the 
case is adjourned and posted for 
hearing again on 23.6.2003) 

H 
Member 	 ViceGhairmafl 

mb 

L 

ov 

6.8.2003 	List again on 27.8 • 2003 

for hearing. 

~rnber 
	

~e-Ghairn 

L. 

	 I 
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Notes of the Registry 	Date. 	 Order of .the Tibuai 
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27 .8.03. 	List on 4,9.03 for hearbg. 

\cj 	 -( 
Member 	 Vice—Chairman 

im 	 1 
3 O3 	 4.9.2003 	Heard 	counsel 	for 	the 

•  parties. Judgment delivered in 

open Court, kept in separate 

sheets. 

The application is allowed 
in terms of the order. No costs. 

• ?7 	 4-• 

/ /, 	• 
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Member 	 Vice-Chairman 
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CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAI-LTI BENCH 

LI 	336 of 2002. 

D?TE OF DECISION 4.9.2003.: 

Sri Subir Bhattacharjee 	 , •* ....... * . . . . . .. . e • . • • . • . • • . .. . . . * . . . . . . . . . . . . . . . . . , ..PPLI( .&NTS, 

..J. 	 . ..•, ., . . ADVOCATE FOR THE 
APPLICANT(S). 

-VERSUS- 

•U1]..QI .f. LrvUA &. 	 a.. •*b •• 	• • 	• 4•• •• . • .RESPONDENT(S) 

Mr..A.Deb Roy, Sr.C.G.SC. 	
-, FOR 

RESPONDENT(S). 

TH HON'BLE MR. JUSTICE D.N.CHOWDHURY, VICE CHAIRMAN. 

TH HON'BLE MR. K.V.PRAHALADAN, ADMINISTRATIVE MEMBER. 

1, ;  Whether Reporters of local papers may be allowed to see the 
judgment 

To be referred to the Reporter or not? 

B. 	Whether their Lordships wish to see the fair copy of the 
Judgment 7 

ether the judgment is to be circulated to the other Benches ? 

Judgment delivered by Hon'ble Xember Vice-Chairman. 



CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH. 

Original Application No.336 of 2002. 

Date of Order : 	This, the 4th September, 2003. 

d 

THE HONtBLE MR.JUSTICE D.N.CHOWDHURY, VICE CHAIRMAN. 

THE 	'BLE MR.K.V.PRAHALADAN, ADMINISTRATIVE MEMBER. 

SriSubir Bhattacharee 
Assistant Accounts Otficer 
A/C No.8306517 
PAO (Ors) ARC 
Shillong. Applicant. 

By Advocates Mr.M.Chanda, G.N.Chakraborty & H.Dutta. 

- Versus - 

Union of India 
Represented by the Secretary to the 
Government of India, Ministry of Defence 
New Delhi. 

The Controller of Defence Accounts 
R.K.Puram, New Delhi. 

The Controller of Defence Accounts 
Udayan Bihar, Narengi 
Guwahati. 

Sri B.P.Singh 
Assistant Accounts Officer 
A/c No.8290871 
Through office of the Controller of 
Defence Accounts, R.K.Puram 
New Delhi. 

Sri S.C.Sahay 
A/c No.8291282 
Through office of the Controller of 
Defence Accounts, R.K.Puram 
New Delhi. 	 . . . . Respondents. 

By Mr.A.Deb Roy, Sr.C.G.S.C. 

ORDER 

CHOWDHURY J. (V. C.): 

The issue relates to ant.dating th'e promotion of the 

applicant in the grade of Assistant Accounts Officer w.e.f. 

19.3.1990. 

1. 	A DPC meeting was held in 1989 for consideration of 

promotion of eligible officials to the cadre of Assistant 

Accounts Officer (AAO in brief). The case of the applicant 

was also considered alongwith other eligible candidates 

nc1uding his juniors. Some of his juniors were promoted 

Contd./2 
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vide order dated 16.3.1990 w.e.f. 19.3.1990. The findings of 

the DPC for promotion of the applicant was kept in sealed 

cover by the respondents on the score that a disciplinary 

case was pending against him. The applicant was finally 

promoted by order dated 17.11.1993 w.e.f. 4.10.1993. The 

applicant moved the authority for prdat'iti. his promotion 

as AAO at least w.e.f. 16.3.1990 i.e. date on which his 

juniors were promoted in the light of the order passed by 

this Bench in O.A.217 of 2000 on 14.8.2001. By the impugned 

order dated 26.6.2002 the respondents rejected the 

representation of the applicant. Hence this application 

praying for direction for antidating his promotion to the 

post of AAO w.e.f. 19.3.1990. 

2. 	 The respondents submittes its written statement 

contesting the claim of the applicant. We have heard 

Mr.M.Chanda, learned counsel for the applicant and also 

Mr.A.Deb Roy, learned Sr.C.G.S.C. for the respondents at 

length. I  

3. 	 It seems that this case is squarely covered by 

the decision rendered by us in O.A.217/2000 disposed on 

14.8.2001. The applicant is similarly siutated with the 

applicant in aforementioned O.A. and therefore there was no 

justification for not extending the same benefits to the 

applicant also though he did not individually file a case; 

In the aforesaid order the legal policy was e]aiine3.. 

Admittedly, there was no disciplinary proceeding as on 

19.7.1989 when the DPC considered the case of the applicant 

for promotion to AAO grade. The respondents on the 

otherhand, promoted persons even juniors to the applicant by 

order dated 16.3.1990 w.e.f. 19.3.1990 on the basis of DPC 

meeting held on 19.7.1989. The disciplinary proceeding 

against the applicant, that was referred to by the 

authority, was in fact, initiated on 13.10.1990. Mr.A..Deb 

Roy, learned Sr.C.G.S.C. for the respondents, contended that 

on 12.7.1989 an explanation was called from the applicant by 

Contd./3 
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communication dated 12.7.1989. Mr.Deb Roy stated that the 

initiation of disciDlinarv Droceedina aaainst the aoolicant 

was in fact, contemplated as indicated by the aforementioned 

communication. We have perused the said communication which 

only brought to the attention of the applicant as to the 

audit/supervisory lapses and an expanation was asked as to 

why disciplinary proceeding against him was not be initiated 

for the said lapses. That was only a notice asking 

explanation, which does not indicate even any decision was 

taken by the authority to initiate disciplinary proceeding 

against the applicant. The authority finally decided to 

initiate disciplinary proceeding against him on 13.10.1990. 

Therefore there was no justification for resorting to seal 

cover procedure in the case of the applicant. Since the 
disciplinary proceed.ing 

decision for initiation of /against the applicant was taken 

on 13.10.1990, the applicant was entitled for promotion to 

AAO cadre on the basis of DPC meeting held on 19.7.1989 

instead of resorting to seal cover proceeding. The present 

O.A. is squarely covered by the decision of this Bench 

rendered in O.A.217/2000 disposed on 14.8.2001. Therefore 

the impugned order dated 26.6.2002 is set aside and the 

respondents are directed to open t.he sealed cover and, 

givçffect- to- the r-ecommenations oftheDPC. held on 

19.7.1989. In the event it appears that the said DPC 

recommended the applicant for promotion to AAO grade the 

respondents shall give effect to the said recommendations 

antidating his promotion w.e.f. 19.3.1990 i.e. the date on J 
which his juniors were promoted with all consequential 

benefits as admissible under law. 

The application is accordingly allowed. There 

shall, however, be no order as to costs. 

IQ 

K.V.PRAHALADAN 
ADMINISTRATIVE MEMBER 

-y 
D.N.CHOWDHURY 
VICE CHAIRMAN 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GIJWAHATI BENCH: GUWAHATI 

(An Application under Section 19 of the Administrative Tribunals Act, 1985) 

0. A. No. 	 /2002 

BETWEEN 

Sri Subir Bhattacharee 

Assistant Accounts Officer 

. No, 5306517 

FIAO (Cirs) ARC 

Shiltong 
A1icant 

-AND- 

1. 	The Union of India 

Represented by the Secretary to the 

Government of 1nJ.,ia,M ,.i,iiisAry of Defence 

New DeihL 

2 	The Con•trol br 	of Defence Accounts 

R..K , Pu rem., New Del hi 

3. 	The Controller of Defence Ac:counts 

Uclaya.n Si her , Narengi 

Guwahati'7S117i 

4, 	Sri B,P. Sinqh., 

Assistan t Accounts Of I icer 

A/c No. 599371 

Thrc:ugh off ice oft he Controller of 

Defence Accou fl ts N K PU ram 

Ne'i DelhI 

H 
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.%, 	Sr:i A.C.Sahay 

/c No, 82912$2 

Through of:ce of the Controller of 

Defence Accounts, R , K. Pu ram 

New Del hi 

1. 	Particulars of order(s) aciainst jhich this aDolication 

is 

Th s application is made against the impugned order 

bearing I et:te r No AN, lc:/7:27/Prom cO/3.a r t/SE? dated 

26,6.2002 whereby the prayer of the appi .ican t for 

antedating of his promotion in the grade of Assistant 

ccounts Officer has been arbi trarily rej ecte.d by the 

respondents and further pray:i.ng for a di rec:t .ion upon 

the Respondents for antedating promotion of t h e 

appl:i.cant in the cadre of Assistant Accounts Officer 

with effect from 19,7. 1990 by open ing 1:hsealed cover 

which was wrongly adopted by the DPC held in the year 

1989 and to give effect of the findings already kept 

in the sealed cover by the respondents in the light of 

the decision rendered by this Hon ble Tribunal in .1 ts 

udgment and order dated 14.80001. in O.A. No. 217 of 

2000 (Sri K,K ,Das Vs.. Union of India & 0 rs. ) 



\ 

2 	JjisdictiOfl of the TribunaL 

The appl icant declares that the sub ect matter of thi a 

appl I cat on is well wi,thin the 5urisd.ictiOrl of this 

Hon ble Tribunal 

3 	LiimLt-tiQO-- 

The applicarvt further declares that this application is 

flied with:i n the 1. im:itation prescribed unde rsectiOn2l 

of the Administrative fr:ibunais Act • 1985. 

4 	Facts of the Case- 

4.1 That the applicant is a citizen of India and as such he 

is entitled to 	all 	the eights., protec tic.ns and 

privi leges 	as quaranteed under 	the Constitution of 

:: n di a 

4.2 That your applicant is presently worting as Assistant 

Acco'.nts Officer under the respondents and posted in 

the off ice of the Py and Accounts Off icer (ORa) , Assam 

Regimental Centre, Shi 1 long under the Con trol 1cr 

General of Defence Accounts, Government of India, 

Ministry of Defence, Shi 1 long. 

43 That your applicant while working as Section Officer 

(A) under the respondents du ring the year 1989 attained 

eligibility for further promotion to the cadre of 

Assistant Accounts Off Ier (in short AAO) as per rules. 

it is stated that at the relevant time few vacancies of 

1\ 

H 
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Assst'ant 	Accounts 	Officer 	fall 	vacant 	in 	the 

establishment of respondent Un ion of in d I a 	The 

respondents accordingly hold a OPO Meetinq on sometime 

[ri 	1989 for 	consideration 	of 	promotion 	of all 	the 

elIgible candidates to the cadre of Assistant Accounts 

Officer. The said DPC 	in 	the year 1989 considered the 

C3"P of the present applicant along with other e1. iq:ible 

candidates including 	the 	juniors of the 	appi [cant 

Surprisingly, the 	appl [cant 	came to learn from 	a 

reliable sou rce that the findings of the DPO in respect 

of the app ii can t was kept under seal d cover on 

conte.mpiat:ion of a disciplinary proceeding agair'i.tt:he 

applicant: Be it stated th.at on the day when the. DPC 

considered the case of the app i icant for rromotic'n 

there was no disciplinary proceeding pending aqa:inst 

him and it:is categorically st:ated that no charge sheet; 

was even served upon the appi ican t at the time when DPC 

held its aforesaid meeting, 

4.4 	That some of his jun:iors narriely, 	Sri 	BP ,Singh 	A/c No, 

8290871, Sri S.C. Sahay , 	 A/c 	No., 	8291282,, 	Sri 	Raj endra 

PrasacL, A/C No. 	$294250 	and 	Sri 	V. K. Verne, 	A/c No. 

$294215 who were 	working 	as 	Sec t:ion 	Of f icer 	at the 

relevant time were also considered for r'romot:ion to the 

post 	of Assistant 	Accounts 	Officer 	along 	with the 

applicant by the sarrw DPO as stated above and they we. re  

promot;ed to the cadre of Assistan t Account;s Officer 

(Group B) in the pay scale of Ps. 2000"3200 with effect 

from 1931 90 vide order bearing letter No. Part 

I) 
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Ii 	C) O No, 117 	dated 16.3,1990 but unfort.:unately the 

name of the applicant did not find place in 	the said 

promotion 	order 	dated 16.3. 1990 	without 	any 	valid 

reason 	on the alleged ground 	that 	a 	disciplinary 

proceeding was contemplated 	against 	the 	appi ican t 	as 

learnt: 	from a reliable source. 	In 	this 	connection 	it 

may 	be stated that 	the applicant: 	was 	simply 	issued 	a 

show 	cause notice to explain 	regarding 	passing 	of 

certain 	LP hi lie vide 	letter 	hearing 	No 

N/i/O/139/$E/Part/235239 	dated 	12,7,1989W 	T h e,  

applicant on receipt of said show cause submitted his 

explanation vide his reply dated 31.7. 1989 wherein it 

is stated by the appi ican t that the circumstances under 

whi oh he had to work in supervising audit check keeping 

in view of departmental circular dated 27. 71.988 

direct:inq speedy disposal of bills and also made a 

mention of pare 367 of Part :1 of Office Manual re 

circulated on 29. S. 1990. 

	

A copy of the show cause letter .1.2 .7 .89 	reply 

dated 31 .7.89 and promotion order dated 16.3 199'.) 

are a. nriexed herewith as Annexurel, 2 and 3 

respectively .  

4.5 That the appi ica.nt imrriediately after issuance of order 

of promc'tion of his juniors vide order dated 163,1990 

subrni t:ted a det:ai 1.. ed re presentation v de lett:er dated 

28 5,1990 for consideration of his promotion to the 

post: of Assistant Accounts Of f .i car However, the 

applicant 	was 	informed 	vide 	let: tar 	bearing No, 

$J 
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AN/I/72 7/Prom/O (A) /Vol 'I dated 11/12: .5 1990 whereby 

it is informed to the applicant that the case of the 

appi i can t; has been adj udicated as sealed cover case for 

promotion to the grade of Ass :1. stan t Accounts Off I cer 

vide confidential letter No AN/1./727/Prom-XIV dated 

15/16.1. 1990. As such his name was not included in the 

said promotion list of AAO by the CODA New Delhi. 

Copy of the letter dated 11/1:2 .05 .1990 is annexed 

as Annexure-4. 

4 .6 That your app 1 1 cant being aggrieved by the aforesaid 

order again submi tt.ed a deta.i led representation on 

18,. 7.1990 praying for consideration of promotion to the 

Grade of AAO. 

4,7 That the Joint Controller of Defence Accounts issued 

the Memorandum of Charge sheet: vide letter bearing No 

AN/I/D/139/SB/Part/236 dated 13.10.1990 whereby two 

article of charges brouqht against:: the appi. icant 

alleging that wh:i le. working as supervisor he had 

accepted and passed number of LP bills in batches in 

respect: of 	five Mountain Division Brig. Although the 

LP hills were bogus and without adhering 	the 

r-equ i rements of the audit the claims were passed by the 

applicant. It is further al..leqed that the bi Us were 

apparen t ly bogus as the specimer....griatu re of the 

countersiqninq of the claimant official held in off ice 

record does not tally with those found on the claims. 

Claims were passed wi thou t verification of specimen 

siqnati..tre, voijcher control number and without 
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maintain Irig supplY order • file, reg:ister etc. '1 he 

applicant after receipt of the said memorandum of 

charge sheet •dted 13 .10.1990. irnrriediately submitted a 

detailed reply denying all the charges brought against: 

him. He had also referred to the two depar t:mon tal 

(:rcu,1ars/rLl.es providing guidelines for scrutiny of 

hi 1 is etc. vide letter dated 14. 11,1990 

Copy of the Memorandum Of Charges dated 13 10,1990 

arid reply dated 14.11. 1990 are enclosed as 

Annexu re-S and 6 respectivelY. 

4,8 That the respondent I.Jnion of India appoin ted Sri E3aiak 

Pam Das 	IDcS 	CDA as inquiry Officer, Thereafter 

vi do letter dated 20.05. 1.991 the applicant was asked to 

submit the wr:i tten brief by the Inqu .1 ry Off icer stating 

thrL all the charges leveled 	against the app! :ican t 

stood proved. However, the appl icant subtmii tted his 

wni t'teri brief to the inqu i. ry Officer giving a paraw:ise 

reply to the said letter. On 11,08. 1992 the .iniqu iry 

Officer submitted his Iriqu I ry report hoid..nq t 

applicant as guilty of the charges but found that t he 

app i.icE&nt was a victim of the :i. rcumst ....ices and t 

Lapse was due t:o in advertence and the b:i I..Is were 

passed by the applicant in good faith. The applicant 

submitted a representa t:ion aç'ia:inst the 'findings of 

Iriqu I ry Officer on 22.08, 1992. 

But su rp r i. sing 1. y a penalty was Imposed upon the 

appi :icant: 	vide 	Order 	hearing 	letter 	no 

N/1/D/169/B/Part/26 dated 30.09,1992 whereby an 

$1-A- 1J/ 
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Order,  was passed reduc:inq his pay by one stage for,  a 

period of six mon the without cumu let ive effect and 

nothing was said ab:u t. promotion to which he was 

entitled on 17031990. 

A copy of the Order of penalty dated 30,09.1992 

is enclosed as Annexure7. 

4.9 That your applicant preferred an appeal on 8.12.1992 

against the order of penalty dated 30.9,1992 before the 

ppel late Authority. However the appellate authority 

<:on f .i rmed the c' rde r of penalty dated 30 9 1992. passed 

by the Disci p1 mary Authority, 

4.10 That you v applicant ....;hereafter promoted to the post: of 

Assistant Accounts Officer ('roup-B) in the pay of 

scale of Re. 2000-32:00 vide order,  bearing letter No. 

Ari/1/727/Prom/3D (A) /x.r II dated 17. 11. 1993 with effect 

from 	4,10.1993. 	In 	the 	tristarit 	case the prayer of the 

appi icant to promote 	him to the said post of AAO with 

effect 	from 	16.3.1990 	i.e. 	the date from 	which the 

juniors 	of 	the 	applicant; 	namely Sr:i B.P.Sirigh, S.C. 

Sahay, 	reSpondent 	n os 	4 	and 	5 were promoted 	tOt he 

post of AAO with all consequentIal benefits including 

sen ion ty arreer monetary benefits 

4.11 That 	it 	is stat:ed 	that admittedly there 	was 	no 

dspart:ment;al proceeding 	pending against the 	applicant 

in 	the 	year 1989 when DPC held 	for 	consideration 	of 

prornot;i.on of the applicant along w:it;h others in the 

cadre of AAO ., The charge sheet was served upon the 
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app 1.1 cant: 	\rde Mernorardum 	dated 	13 .10. 1990 whereas 

un jars of 	the applicant were promoted to the cadre of 

c0 	fol lcwinq t he finding of 	the DPC 	held in the year 

1989 with 	effect - from 19.3,1990 vide 	Part 	II order 	No. 

.117 dated 16.3.1990 but unfortunately the DPC wrongly 

kept the findings of the applicant under sealed cover 

in total violat;ion of the rule/law., in fact there was 

no d:isci.pi mary proceeding pend:i.ng against the 

app 1 :icant at the relevant: time when promotion order was 

is.;ued on .19.3 .1990. As such the decision of DPO 

keeping the f iridings under sealed c:over was highly 

arbitrar -y., wh:irnsicai and contrary to law. In this 

con n ect i. on it may be stat J t hat mere :1. ssu an ce of a 

:;how cause notice datect 12:. 7,89 is not sufficient to 

withheld the promotion of the appi Cr3Iit to the cadre of 

when admitted.i y there was no proceeding pending 

aga:ins t the app 1 icari L 

4,12 That your applicant thereafter repeatedly approached 

the authorities for grant of promotional benefits to 

the cadre. of AAO to him with effect: from 19.3.1990 but 

the same is arbitrari ly denied to the a.ppi ici.nt: as a 

resu it the applicant is incu rring huge financial, loss 

each and ever- y month in his salaries. As such the cause 

of action in the instant case is ar:ising each and every 

day and the applicant: is to incur the said financial. 

loss in his salaries as wel. 1. asiri fixation of his pay 

and pensionery benef i t Due to such arbitr - a.r- y denial 

of promot:ion the app 1 icarit is incurring f ina,ncia.l loss 
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as a r'su it of non f lxation of pay in the scale of Rs 

2000-3200 in the post; of AAO with effect from 

19.3 .1990. As a con sequence there isa loss of 

:incremen ta 1 benff I t each and every year.  

4. 13 That in the similar facts and circumstances • one Sri 

Kalyan Kumar Des the then SO (A) AN/i I Sect:ion 

oft ice of the Control icr of Defence Accounts, Narenq:i 

(u we hat I i a of t; he same es tab lie hmen t be i rig 

aggrieved by the arbi trary decision of the respondents 

approached the Hon bie Tribunal through 0 A. No 218 of 

1997 and also 	throi..jqh 0 A. No. 217 of 2000 (K. K. DAS 

VS. UNi(N OF :r.ND:rA & ORS) 	This Hon ' ble Tribunal in 

O.A. 217 of 2000 cons dared the case of Sri Kalyani Des 

in detail a.f tar hearing the parties it is directed by 

the Hon ble Tribunal to the respondents of that C). A. to 

c:'pen the sea led cover and give effect, to the 

recommendation of the D P .0 he. I d in the year 1989 in 

the avert if it appears that the DPO meeting held on 

19.789 recommended the case ofte applicant for 

promotion to the post of Section Of.f:j  car the 

respondents shal 1 give effect to the said 

recommendations promoting the applicant; to the higher 

post with all consequential benefit with effect from 

the date of promot:ion of his juniors. The case of the 

present; applicant is squarely covered by the decision 

rendered by this Hon 'ble Tr:ibuna.l in 0 A. 217/2000 

decided on 1482001. 
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copy of the judgment and order dated 14.8.2002 

is anne::ed as Annexure-8 

4.14 That your applicant after receipt of 'l:;he judgment and 

order dated 14.8. 20C'l passed in 0. . 217/2000 in favour 

of Sri Kalyan  Kumar Das,, s u b m i t t e d at det:ai led 

representation addressed to CCD( • R K. Pu ram New Del hi 

through proper channel on :25,. 9.2031 but finding no 

f avou rab 1 a reply a.i ri su bm I t ted a rep resen tat ions 

dated 71. 2001 and an 155 2002, But most surprisingly 

the off ice of the Control ler of defence Accounts 

rej acted the ciai in of the app 1 joan t for anteda ted 

promotion of the applicant in the cadre of iA0 vide 

impugned letter bearing rio. N/IC/727/ Prom/0/ 

Part/SB dated 26 ,. 6 2002 on the a I I aged ground that the 

decision rendered in 0. A 217/2000 by the Hon ' bl 

Tribunal cannot be made applicable to the present 

app 1. :i can't as the sa i. d j u dgmen t is made. In the 

:irtd:ividual case of Sri Kalyan Kumar Des The said 

impugned decision of the Controller of Defence Accounts 

is t::;on t ra. ry to law in as muc h as w her, t:. he respon den t:s 

have complied with the j u dgmen t and order dated 

14.8. 2001 passed in 0. A. No. 217/2:000 vide Part II 

Off ice Order No. 697 dated 28.01. 1997. Therefore den :ial 

of the same benefit; to the present t; appl ice nt is 

violative of Article 14 of the Constitution 

Copy of 	the representati art da t::ed 25.9.2001,  

7.1.2002, 15.5.2002 and impugned letter dated 

j; 
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26.62002 and order dated 28.012002 are enclosed 

as Annexure-9 ! 10,11,12 and 13 respectively. 

4.15 That your applicant f ind:inci no other alternative 

approachin; this Hon ble Tribunal praying for a 

direction to the r'esporident.s to extend the similar 

benefit to the present appi :icant in the light of the 

decision rendered by this Hon ble Tribunal in 0A. No. 

217 /2000 dated 14.8.2001. 

4 16 That this application is made bonaf'ide and for 'the 

cause of justice, 

5.1 For that • there was no discipi iriary proceeding pending 

against; the applicant on 'the day when 'the DPC was held 

to consider 'the promotion of the applicant to the post 

of Assist'ant Accot,ints Off icers r3loflq with others 

including juniors I. a. on 19,3.1990,. 

5.2 For t:hat adopt :1, on of sealed cover procedure in the 

case of the pres. ant applicant is contrary to law/rule 

more par'ticu larly w h e n t:here was no disciplinary 

p,roceeding pending against; the appl ic;a ni: at the 

relevant day i, . a.. in the year 1989 when DPC was f"ield to 

<:;ons:ider,  the case of promot:ion of the applicant along 

wi't;h c't'hers. 

5.3 For that,, sealed 	cover 	procedure cannot be adopted on 

'the basis of contemplation of a disciplinary proceeding 

41 
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and also not permissible to adopt: sealed cover 

procedi....ire on the basis of mere show cause no Lice. 

5.4 	For that:., 	the applicant is sirni larly circumstanced like 

that of Sri Kalyan Kumar Des, the then S.D. 	as such the 

present applicant 	is 	also en titled to 	the similar 

benefit of 	promotion 	already granted by 	th:is H o n ble 

Tribunal in 	O.A. 	No. 	217/2000 dated 14.8.2001. 

5.5 	For that • due to arbitrary den ial 	of promotion 	to the 

eppl :i. cant in the ca.::Jre of AAO at least from the date of 

promotion of his ji..n ions • 	the 	applicant 	i.sinc:::urr:inq 

financ:ial loss in the matter of 	fixation of 	pay in the 

ace I.e 	of Ps. 2000-3200 	and 	also 	incu rninq 	loss of 

incremental benefits each and every month. 

5 . 6  For that • due to denial of promotion to the cadre of 

the app).. ic:ant is meted out w:ith host:ile 

discrimination and the seine is violative of Ar't:icie 14 

of the Const:itut ion 

5.7 Fort hat the retrospective L:'enef it of promotion has 

already been granted by this Honble Tribunal in O.A. 

No. 217/2000 on 14 .8.2001, 

6:. 	Details of remedies exhausted. 

That the applicant states that he has exhausted all the 

remedies available to him and there is no other 

alternative and efficacious remedy than to file, this 

app). .icat ion. 

~ ± Lib 
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tit te rs not r ej 	y_f.fld or e nd i qjinottiL 

Court 

The applicant further declree that. lie had not 

rev 7  ously file:1 any application irit Petition or Suit 

before any Court or any other authority or. any oLher 

Cench of the I ri burial regarding the suh:i act matter of 

this application nor any such applicatI. on Thr it 

I::JPtitinnI or Suit is pending before any oi them. 

Relief(s) sought for; 

Under the facts and ci rcums tanc;es eta ted above 	the 

app i i cant h mb 1 y p rays that Your Lords hi pa be p1 eased 

to admit this application., call for the rebords of the 

case and issu a not I (E:. to the r aspon dents to o ho'i.' cause 

as to why the relief (s) sought for in this aj:::plioation 

sha 1 1 not be cran ted an d on perusal of the records and 

after he r:i nq the parties on the cause or causes that 

may be shown., he pleased to grant the following 

relief(s) 

$.1 Thatt he Hon ble Tribunal be pleased to quash and 

:1 	 .1s i dC: 	t: he 	i mPu cn ad 	0 rde rNo 

N/ I C/72i' /P rom/A0 Bar t:/SB 	da ted 	26 6 2002 

( rirte>cu re-i..2 

52 That the respondents be directed to promote the 

appi icant in the cadre of A0 at least with effect 

from the date of promotic:n of his juniors namely 

respondent Nos. 4 and 5 with all consequential 

r'/i ce benetit including seniority and monetary 

t:y open nq the sealed cover in the ii. qht of the 

:1ecson rendered by this Hori'bie tribunal in its 

udgmeni 	and order dated 14.8.2001 in 0 .(. 

217/2000 (Sri. Kalyan Kurnar Das Vs. U.0.I . & Cr5.) 

I 
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- 	
$ ..2 Costs of the application 

$. 3 (ny o t h e r rd i,ef (s) to which the applicant is 

eriti tied as the Hon ble. Tribunal may deem fit and 

proper .  

9. 

()ur -ing pendencY of this application 	
the applicant 

prays for the fol lolAling relief: 

That the Hon ble Tribunal be pleased to make an 

observation that t: he pen den cy of this app 11. cat i on 

sha] 1 not be a bar for the respondents to consider the 

case of the app 11 can t 

 

This appi 1 cati on Is filed through Advocates. ,  

 

:i ) 

I I ) 

I ii) 

:1. v ) 

Particulars olt 

i P. 0. No 

Date of Issue 

Issued from 

Payable at 

12.. List of enc1osUreS-. 

As given in the index. 

, 
If, 



I , Shri Sub.i r Bhatt:achar.jee , S/a Shri Sulapan .i 

Bhattachar ee aged about 53 years, working as AAO in 

the off ice of PAD. Assam Regimental Centre ShI 1 long, 

do hereby verify that the s La t..emen ts made .1 n Paragraph 

1. to 4 and 6 to 12 are true to my knowledge and those 

made in Paragraph 5 are true to my legal advice and I 

have not suppressed any material fact. 

And .1 sign this verif ication on this the 14day of 

October • 2002. 
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• 	(rtciU 13) in the :.icJ.n. of poY R. 2Y)0/ 	to 320o/ w. e. C. 

19/3/90 v or from tfio H1:e of 	surotionof 	: 
is lt r n 1-hr, . I 	n c -io 	ty tLfl 5ur'cessful. nn1 c 
of their prbbr3 t.I-t 	J: hcof ficer.i will be on probation iou a 
perio1 of two year:; w•o. E. th c1oto of promotion 	 . 

S 	 I € the inclividuals des i. re to have their nay: FIxe1 
as AN iii terms of. Ji? anc1 T 0t No 1/2/07 Estt..-y' I r1t. 9/ ¶..I/Y1 
they 5noUld exercise bn  Opt.tc7n within a 	iod of one month Lru 

- the date of.  issue 01: this orccr arid optIon OflCC CXCOLC).S.. 	U.L..)J. 
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- 'ur Ccn j ntj1 t,SI/CnfzU—V1_XI 

:
In rp c 	t Uiv 	nin 	i1v.'1u1.. 

itm it Is in Lima td that th 
-. 	-- 	 ninei ii .,iduaj has 	cfl djuicte  

CcC 	CQt. pLrnt itn L tJ 	5radc t ?J\D v 	LhJ. oEutcr 
• 	•.• 	'.,.. 	• 	: cn(i d cli i&it1c,,AN/I/727/LrQmotir1_XIV .c.t15/1,1.' 

diScipiiflL'.y c:; 	i:; pcmAing 	jinst him.ilis nimc ii 	.. - 

not eeri EU11t1 inciu.tl in th 1it wf 30 c( A))'rornt,t j - 

AAS 'rdc j tht CGJA Nw e1hi. 
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I 
0f.icO of the CU, 
13Esi.stha, -€kuhaLj:23 
Date:- i3JIt/9(Y 

11 E 11 0 Ri\ rl D U 11 

The unc1erigneri pro;oses to bold an inquiry 
og'.LnsL Shri. Jtibir DhaLt.uchurJee :;o(\) ;i/C o. 
8306517 under Rule 14 of. the Cntra1 Civil services 
(Clasjfjcatjon,contro1 and irr)ca1) Rules 1965 .The 
substance of the imputations of misconduct and mis-
behaviour in rcspct of which the inquiry i proposed 
to he held is 	out in the enclosed sb.ttewent of 
articles of chirgc(Annexure-I) .\ statement of the 
imputa tions of mis-conduct or mis-behaviour in support 
of each cirticl' of chary, is eclosd(/Pinexure_T.I). 
A list of (1oCuuI•nt3 by which 	 -- 
---- the articles of charge are proposed o l.. 

sus tamed j  r. iso enclosed (Asinexure-III). 

2 • 	Ch ri. 	i.ih r flh.i :, L;h'i rJ v:i',.() (A) A/C LIo.fl30G517 
is dirc Led to submit w:LLl:iti 10 dciys of Lh reciipt 
of this inemoranJum a written 	:mnL of his defence 
and ci].so to st 	"ether yiie. desires to be hoard in 
pSOI]. 

30 	He is inioLmed th;tt on iri:juir;will be held only 
in respect of those orticls of chr'je as are not 
admiLted. He should therefoie, speciEicalIy aJmit or 
deny each article 01 ch rf. 

4, 	hri • 	uhI t )n t t'ch 	0 (,) /2 1jo.I3306517 
is further in oLmud •  Lht L i h dos nobsubini L his, 	• 	...• I 
%Iritten SL omriL or rICf2ncC on or before th dte 
specified in pri 2 'hOV, or it 0s not opper n person 
b'Core • Lii' •ijlu.t,:y •.w Lilorl. Ly or oLhorwi:e 	.iiis or • • • 	. 	;••, 
rofu ;es to come ].y ;,i Lb thu n mviioiis oI flu lt• 14 o 	.. 	. • • 
the CC3(CC,\) Rulu 	1965 or: Lh orJ'rs/djrct;jor13 153- •. . ....••: 
;i1 tn pit r 	tv IC 	r tho r;1 ii flit lit th 	. I tttii I r ii'i ;m I-hr's-. 
LJ.( y tit' 	)uL'.I 	I.hi 	it' ty 	•j.ini. 	hi.tii ':xpt;:L;:. 	..---.. - 

•A 	i. [on 'i •.h.r..j. 	:.iII.: flit t:Lcicli;irjl  

	

No, 8305 1.7 •t 	•i.iivj Lc4 Lu itil 	20 of Lh. 	oit Li-Ui • 	
0 

Civil Jer"ic (:oivJt.ic I:) • luls 19G4 uiidt r.which no Govt. 	• 	• - 
sorvii L 	1.1 b i;t'j orLern 	to t.)t1)i'J any poli Li- • 	• 
clil or o Lrido in fluuncc( Lu :uir O.n"fl • 	,: 	 r 
itiLhoriLy to lit :F.ii r iii: i.iiL'?r: in res; -)'.:ct off rncitrs 

1ff 
II 	 1:1 I .  I 	'I) 	I 	r• •(-::l 	1. 	• 1 	T•In 	iii': 	1)11,1 r 

1t1nt11fr 	tJ::Jn 	tti 	 f • .'ny tita .i..;r.iJ.t:. 	iLii i.ti 
the e 	rocc , '3 I. r 	I i. '1.1.1 be ;rsn ::ld. Lb  
1ha LL.u:1 	.rj : 	, 	( :) , 	:: 	• 	iot-r, 	• 	j . 	•............... 

ci 	 iti Lh.?t. IL •hu. iyti in::.1c 	;ft lij, 	insLncd 
ctnd ?C Lion 	L 1]. h 	L.k2li ;i':jJitisl.: iiiti for .iJia Lion Of 
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20 OF thQ CC.(Ccn1'.icL) 	 164. 

rh: rc .1 L cj  the mmucondumm,be  
CR n 	1' 1 c] • 

D. L.•\!iIRI 
J.C.D.7. 

I 

I 

- 	 a 



	

:;T/TI1.ur OL? i\flTICL .0 OF 	!L\J. ': 
: ,4 1 1  T 	-. TJ1 71 T 	III 

	

Thr1 ubir 	ttchirju, O (;) 

in .III 	 or iilo. 

'j 4 'yVi::OZ h:t 	 •;i 	 i nu.i'.br of 

IJtUr All btchc x toj - ct. of S  

in ictCt 	L' i1I1': 	;b 	 •tLr!ng to 

wt' 	by rri 

ubir 	ttcrJr, 	 ., 

- -.--..--- 

iLa 

niri: ttrr c' I::u.vr1o:L; C' 	1ThA'L' 	U. '.IUSVIOJfl III  

OflT 	 ' 	;.c&.; 	.: , ..;: t. r 	;tr. 
'C 	J? r, :'() , 	 ,1C 'o.33O'iS17 

rhtt Jo sal.d Virl ;ub1r LiVaLLaChArjau, L,u(), 

A/C r1o.33OG517 whi.lo 5inct&onitig on ;o(') in r,r/IIIcnctian 

nf. Itt 	'DLcu, CL\ j th:.itj h1 ,cc','t*d :r&J ; ij;a:i for ..Ay.. 

horju 1rxiI. rurch''o biLin ::uiii.,1 by Lui t&iU.t 

c!ri11c I.U. S ::t.;dv..;tt ;cjt. 	 %• j 1-' wnra cpç'arnt1y 

bogus b111 	thi specUmurn 	jiitizu of t1v iotiur.&rv1gning/ 

c1,.t:.rtt ( Cic.i.']. 	Lu (,fflc 	c•rd '. czs n o t t.illy with 

thc, cic !oinI On the CjoIjri. 

Ilia lo111n7 oud!tor ¶-sho had ro 	cd/p itcd the 

i.r'.111110 igrioriiij Uv tu)it ui1'.iu. 	: ir'v' ;rtta and the 

said hrL Jubir Uhott;charjuo, O(t%), 	Uo.L3J6517 also iz... 

rpit OC 	 )) of Uv .cctL. h Lti ch mcii to ignore 

• 	 thoc tu.Ut pointo anc ;n 	ttht b!ii. Th .-'wtit poiatz/ro 
 igT1)'d arc as undor i- 

S 



) 	tkn v r'. T:.-L E!c:tLi.on oF 	nc 1mn 	1 'iii: 	of 
the couneroigni 11 j Officer. 

Non verification of the voucher Control No. 

Failure of maintaining prersu'1Y order/ 
File/Register. 

N6r linking of sur17 ordr. 

Failure of rnrikiO'i enr,r for v•eriFicitin of 
oupnlY or1or inrl necirn(-ri ;in.ture in respect of 
DV tlo..142 of 10/01 0,1322 oC,  10/08, 1334 of 10/nfl 
and 1339 of 10/88 

Fiiing to cxrci:e nrnnr 	r..nT of the 
cliims 

Inspite of being Lhc ahove point,bsic , 1 itjt 
requirements for the LP Oills the fvriirl Shri, Suhir 
Bh att ncharjee,30(A),IVC No.0306517 chosen to inore, 
them and pi5gd the bills0 fly hiS nEoreic1 act 	air1 Shi 
Subir Bhattacharjce, so(t) , IVC No 0 0306517 has exhi1 iter1 sross 
ng1igeLiCe to dut:y •ind 1.-ick nE r1t-vOtjr,n tn.., rRc h.i 	ithi 
and therebyviolatd the nr°visions conL'.inc in Rule 
3(i) (ii) & (iii) of CC3(Conduc t) Rules 1964. 

* * * * *. * * of 

'.4 



List of dOCUtnt3 by wy of 	shih JtJ' of orge, Errnd 	31nt 	1iri ubir Uh,ittocharjcoç; 
fl .10 65 	•ir' 	irn.j 	tf) 	h 

tc of of 

1. 2 	11t 
f or k. )Ol0/_ 12 of lO/uu 

for  
1.9. Fin 7 1. 14 f 10/uo 

3. P 	1]1 
ifor 	r...11C/_ 

169'3 27 
1 	

9 147 oC 10/00 

br 	;.3323/- 43 (:1 lc/33 

27..3l 7u1 f vaj 

• 
.. 2 

2i.:.: of 10/8 

1 	r  
?2 of lu/CO 

8. 1 	L 'r 	Clii 
for 	... .244/ 

1C.j o c io/oo 

9. 1 	rp 	fl11 
for 'i.1O979/_ 

21..j) 21.9.00 12i of 10/80 

1C) 2 	L' 	L1i11; 
for  

21.9.C3 7).9; 14o of 1o/0 

11. 2 	i.r 	[lilli 
for '.9771/_ 

21 .).ir3 27.'J)(3 1.15 of 10/00 

12. 1 	LY 	lIl 
ror r.J20/- 

27.9.:i 206 of iC/ce 

13 2 	IL! 	t'i1.j 
for 	. 10143/_ 

21.9.rL3 22..03 230 of 10/88 

• 
Cub 

for r.i.6347/- 
2l..jj 27.9.03 233 o 10/00 

• •15 •  3 I 	OHio 
for :.20t22/._ 

11.10.n I.1.1(u 1322 u 10/a3 

i' 	zli lln 
for r..7046,'- 

1.1r;.j4j 1 1...uu 13.i c)f 10/00 

L 17 I 	1.1' 	13111 
Cr r1.556o/._ 

11•10 4 33 14.10.Wj 1332 of 
S 

10/00 

1, 

r 
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. 	. 	 Basistha,G..haL:L--2J 
. 	 /9/ 

WhrPa5 dic'1pUnory proceedings for Ma-.Vt 
pena.lty wore,initiated against Shr 5 flhatach1rJrPo,O(A', 
A/C No.330651 7 whilooi ving in the office of the CDA (u 
hati for p3SS ng of bOcIu'3 1oc.1 purchase bills of 5 MP\J Di r 

Sig .Rcg t, v;Lth ou t adhering to Aud:lt requ±rements, As Shri. 
Bhattachorjee (1Gflid tha charges vide stateimnt of Defenco 
dated i'i/i 1/ 00, n inquixy NQS held to afford hn roasorih 
opportunity to defend his cnso The inquiry officer submitted 
his ropot on /3/92 A copy of the Inquiry, Repert was iai'i- 
ded to Shi i 8hat1 icharjoe 500) on 11/8/90 to g e him anothem  
opportunity to roprosoni on the findings of Inquiry Offc2r, 
flepresentU on cLitod 22//92 was ptoferred by Shii Dhit cftirj' 
aga)nst the ilndutgs of the Inquiry Officer. 

2. 	 The u ndersigned has carefully consIricrcr1 ths 
Inqui 'y Report and ropresontallon there on subini t I od by '3L1. 1. 
S,BhatLachaxjas;SO(A), 	tIi.t bois of evidences acidurc d'rjrtj 
the lnquliy, the inqul t r Officcjx has held all tho chargo! -- 
against h Uii as proved, I  ha nn1 -ii si gnod agrees WI lh the ' tnr1 
of the inqu I. y Off i.c cr I ,cw'r r  1 ii the circ urns t aric s of I 1 
case a .1.eriier I; viow ho ; ben taken by the und .rsiqnod . 	'g 
all far Lors Into account the uutdors igned feelt that indr, of 
justice wi. ii be mot by *rnI)os Inq upon the said Shri S L3ho Ltachar-. 

) 
JA Ii 	Ui. 	UUUti')ll )  

one stagP for a purlod of sit mn I 's wi I hout cqTQ9jjY0 'I I 'c L 

3 	 Now thprefare,thR und ci signed heroby imposes  
upon the s i c1 Shri SAhattacharion,%,A) ,A/C No 0JOb 1 7 n 
penal Ly of roduchion of his r' to the stage of 0200 O0(itut 
Two Lhouand sixty onLy) from the pxoont pay of 4,2 120.0 
(Rupees Two thou.rtnd orio iundrcd and tin by ohly) in the I nc 
scale of pay of P.s. 16o-O-2000-EB-75-290O for a period of six 
months ii I h o f foc t from 1 / 10 /02 	1 h a pori oct of pan 11 y 't 1 1. 
C OUfl L -l'or future .Lnc oman L 

C IAN 0) 
C [I) A 

To 
Shri. S. i3hcit lichnr o 

• 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
G!JWAIIATI BENCH 

Original Application No.217 of 2000 

Dae of dec .... This the /Lday of August 2001 

The Fion'ble Mr Justice D.N. Chowdhury, Vice-Chairman 

The Hon'ble Mr K.K. Sharma, Administrative Member 

Shri Kalyan Kumar Das, 
S.0.(A), AN/It Section, 
Office of the Controller of Defence Accounts, 
Narengi, Guwahati. 

By Advocaes Mr M. Chanda, Mrs N.D. Goswami and 
Mr G.N. Chakràbarty. 

- versus - 

 The Union of India, through the 
Secretary to the Government of India, 
Ministry of Defence, 
N e w DeThi. 

 The Controller Genera]. of Defence Accounts, 
West Block V, 	R.K. Purain, 
N e w 	DeThi.. 

 The Controller of Defence Accounts, 
Narengi, Guwahati. 

•.Sri 
.4.. Pradip Kumar Paul, 

sistart Accounts Officer, 
No.8319870, 

'.0fYice of the LAO, 

j 222 ABCD, C/o 99 

i\.)d ( 5/Sri A.K 	Dhall, 
Assistant Accounts Officer, 
A/C 	Nd.831590, 
Office of the E.E. Barasat, 
Central Div-U, CPWD, 
VIP Rod, 24 Parganas, 
Calcutta, West Bengal. 

By Advocae 	Mr A. 	Deb 	Roy, Sr. C.C.S.C. 

Applicant 

Respondents 

0 

	 0 R D E R (ORAL) 

CHOW DHURY. J. (V.C.) 

The applicant belongs to the Defence Accounts Department. 

He was iñitiafly appointed as Auditor on 23.12.1980. The Departmental 

SAS Examation (Purt U) was held in October 1986. The result of the 
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said examination was declared on 28.4.1987. The name of the applicant 

also appeared as one of the successful candidates. A DPC meeting was 

held for considering the promotion to the post of Section Officer 

(Accounts). According to the applicant he was recommended by the 

DPC alongwith respondent Nos.4 and 5 for promotion to the post of 

Section Officer, but arbitrarily he was denied promotion and the juniors 

were aflw'ed . to march over him. The applicant took up the matter 

with the Department and preferred an appeal. The Department by order 

dated 30.9.1996 rejected his representation on the ground that the 

disciplinary proceeding was initiated against him on 12.7.1989, whereas 

the DPC in respect of the SAS Part It passed Auditors/Sr. Auditors 

(Octobr 1986 batch) was held on 19.7.1989 after initiation of the 

discip1y proceedings against the applicant on 12.7.1989. The 

ro 	 ndations of the DPC were kept in sealed cover in accordance 

with 	e guidelines on DPC procedure The applicant thereafter moved 

the Tribunal by way of 0.A.No.218 of 1997 and assailed the action of 

the respondents as arbitrary and discriminatory. It was asserted in the 

aforesaid O.A. that on 12.7.1989 the respondents only asked 'for an 

• 

	

	explanation from the applicant with regard to certain lapses and 

irregularities. The charge: memo was issued on theappilicant only on 

•  13.10.1990. Therefore, the disciplinary proceeding , was initiated . only 

on 13.10.1990 'The department fefl into error in denying the promotion 

to the applicant and placing the recommendations dated 19.7.1989 in 

sealed cover. The Tribunal disposed of the 'aforementioned O.A. on 

31.8.1999 directing the respondents to consider the representation of 

the transfer and pass a reasoned order thereto withian a specified time. 

By order dated 9.2.2000 the rspondents disposed of the representation, 

which is impugned in this proceeding. Jhe ¶aria), 'part of the order 

is reprode1ow: 

"The Applicant and his confreres were first adjudicated 
\ by. the DPC held on 19.7.89. Meanwhile in the case of Shri 

K.K. Das serious allegations of processing Bogus Local Purchase 
Bills, which resulted in fraud were under investigation, after 
which an explanation was caIl.ed for from the Applicant on 
12.7.89, culminating in the issue of charge sheet on 13.10.90. 
Therefore the findings of the DPC so far as Applicant was 
concerned, were kept . in "Sealed Cover". This was in 
accordance with the Govt. order/instructions which was in 

operation ....... 

AAL 
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operation at that time i.e. Department of Personnel & Training 
OM 	No.22011/2/86 	Estt 	dated (A) 	12.1.88 	a 	copy 	of 	which 
is being annexed to this order. In accordance 	with para 2(IV) 
of the 	said 	OM, it 	was incumbent on 	the 	part of the 	DPC 
to 	place 	their 	findings in 	Sealed 	Cover, 	even 	if 	allegations 
ivolving 	corruption, 	bribery 	or 	similar 	grade 	of 	misconduct 
were 	under 	investigation. 	In 	the 	circumstances, 	as 	per 	the 
provision 	of 	para 	2 	of 	the 	OM 	dated 	12.1.88, 	the 	findings 
of the 	DPC 	held 	on 19.7.89 and 	17.7.92 	were kept in "sealed 
cover". The above procedure was modified by the Department 
of 	Personnel 	& 	Training 	vide 	their 	OM 	No.22011/4/91-Estt 
(A) dated 	14.9.92 (copy enclosed). Since by this date a charge 
sheet 	was already issued 	on 	13.10.90, the question of opening 
the 	sealsed 	cover in 	the 	wake 	of the revised 	orders did 	not 
arise. 	The 	OM 	No.22011/2/86 	Estt(A) 	dated 	12.1.88 	and 	OM 
No.22011/4/91 	Estt 	(A) 	dated 	14.9.92, 	and 	even 	the 	earlier 

• orders 	provide 	for 	opening 	the 	"Sealed 	Cover" 	and 	giving 
effect 	to 	the 	findings 	of 	the 	DPC, 	only 	in 	the 	case 	of 
exoneration 	of 	the 	concerned 	Govt. 	servant. 	In 	the 	instant 

• case, 	the 	Applitant 	was imposed penalty of reduction of pay 
• by 	one 	stage 	for a 	period 	of 	6 	months 	without cumulative 

effect 	on 	30.9.92. 	Therefore 	the 	question 	of 	opening 	and 
taking 	action 	on 	the 	findings 	of 	DPC's held 	on 	19.7.89 	and 
17.7.92 	did 	not 	arise. 	The 	next 	DPC 	was 	held 	on 	30.12.92. 
In the D P C the applicant was recom mended "Fit" for promotion 

• to 	the 	grade 	of S0(A). 	However In 	accordance 	with the para 
13 	of 	the 	0 M 	No.22011/5/86-Estt(D) 	dated 	10.4.89 	the 

• promotion 	was 	to 	be 	given 	effect 	from 	the 	date 	after 	the 

• 	

expiry 	of 	the 	period 	of 	the 	penalty 	i.e 	w e f 	12 4 93 	or 
\lfrom .1 the date of his' assumption of charge of S0(A) whichever 
) 

4is later 	and 	not 	to 	be 	released 	during 	the 	currency 	of the \4 	
/ 

7"Jpenalty. However 	the 	concerned 	Government 	servant 	retains 
,i4J 

	

' 	 4/ • 	a 	.. 
his seniority according to his position in the panel recöm mended 
by the 	DPC held on 30.12.92, and is also eligible for fixation 

from NIC &' . 
of 	pay 	the 	original 	date 	of 	promotion 	with 	reference 
to 	the 	panel in 	which 	he 	was recom mended 	fit i.e. 	in 	the 

- DPC 	held 	after 	the 	finalisation 	of the 	disciplinary 	case. 	He 
• would 	not, 	however, 	be 	entitled 	for 	the 	arrears of 	pay 	and 

allowances for the 	period covering the penalty. The 	Applicant 
Shri Kalyan Kumar Das has been imparted benefits accordingly." 

2. 	From the narration of facts it thus appears that the disciplinary 

proceeding was initiated only on 13.10.1990 vide Memo No.ANIr/D/139/KKD/ 

Part/238. As, per the O.M. dated 12.1.1988 the sealed cover procedure 

was to be adopted in the circumstances mentioned in para 2 of the said 

O.M. Para of the O.M. dated 12.1.1988 reads as follows: 

"At the time of consideration of the cases of 
Government servants for promotion, details of Government 
servants in the consideration zone for promotion falling under 
the following categories should be specially brought to the 
notice of the Departmental Promotion Corn mittee:- 

1) Government servants under suspension; 
ii) Government servants in respect of whom disciplinary 

proceedings are pending or a decision has been taken 
to initiate disciplinary proceedings; 

if) Government servants in respect of whom prosecution 
for a cdm:bial charge is pending or sanction for prosecution 

has ... ,,,, 

/ 
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LI!•3 heeji kitlO(1 or it decision has booti taken to accord 

sanction for prosecution. 

Government servants against, whom an Investigation 
on serious alLegad.ons of, corruption, bribery or similar grave 
misconduct is in progress either by the .CBI or any other 
agency, departmental or otherwise." 

Para 2 has subsequently been modified by Memorandum dated 14.9.1992. 

which is also reproduced below: 

"At the time of consideration of the cases of Government 
servants for promotion , details of Government servants in 
the consideration zone for promotion falling under the following 
categories should be specifically brought to the notice of 
the Departmental Promotion Coin mittee:- - 

1) Government servants under suspension; 

Government servants in respect of whom a charge 
sheet has been issued and the disciplinary proceedings are 

• 1; 	 , 	 pending; and 
•/ Government servants in respect of whom prosecution for 

a criminal case is pending." 

3. 	The matdrials on record clearly :lndicate that disciplinary 

4P-- proceeding under Rule 14 of the CCS (CCA)ules was initiated only 

on 13.10.1990. Prior to it an explanation was sought from the applicant 

by Memo dated 12.7.1989. Mere asking for an explanation does not 

amount to initiation of disciplinary proceeding, nor the same can be 

termed as a decision taken to initiate a disciplinary proceeding. No 

materials were cited before us to hold that the respondents took a 

decision to initiate disciplinary proceeding prior to the Memorandum 

dated 13.10.1990. From the conspectus it thus appears that there was 

no diciplinary proceeding pending or decision for initiation of disciplinary 

proceeding was taken on 12.7.1989 and steps for Initiating disci ary 

proceeding was taken. after the DPC meeting was held on.1989. 

The conclusion that we have reached finds support from the Full Bench 

decision of the Central Administrative Tribunal, Madras Bench dated 

2.3.1987 in K. Ch. Venkata Reddy and others Vs. Union of India and 

others, reported in Full Bench Judgments of. Central Administrative 

Tribunals (1986-1989) 158 and the decision rendered by the Apex Court 

in Union of India and others Vs. K.V. Janidraman and others, reported 

in(19'93) 23 ATC 322. 
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1.  
4. 	In view of the above findings the impugned order dated 

9.2.2000 is not sustainable in law and the same is accordingly set aside. 

The respondents are directed to open the sealed cover and give effect 

to the recommendations of the DPC held on 19.7.1989. In the event 

it appears that the DPC meeting held on 19.7.1989 recom mended the 

applicant for promotion to the post of Section Officer (Accounts) the 

respondents shall give effect to the said recom mendad.ons promoting 

the applicant to the higher post and with all consequential benefits 

with effect from theO date of promotion of respondent Nos.4 and 5. 

The respondents shall take steps for antidating the promotion of the 

applicant in terms of the DPC recom rnendations and confer all 

consequential benefits as admissible under law. 

5. 	The application is accordingly allowed. There shall, however, 

be,n6 'brder as to costs. 
•''.'.'Y 	''': 	A 

'• 	." 

• 	\Y' 	 sd/VICE CHAIRMAN 

5d/MEr'18R (iim) 

• 
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To 

The Con trailer General of Dc fence Accounts 
!es t Block V • P. K. Pu ram 
New Del hi 

Through Proper Channel ) 

Sub 	Prayer 	for 	extension 	of the benefit of 
retrospective 	prcmoUon 	etc. to the 	post of 
Assist;an t 	Accounts 	Officer -  in the 	I ight of 

H 	
. udqmen t. 	passed 	on 	14,8,2001 .ft 	1') .., A. 	Nc'. 	217/2000 
by 	the Hon ble 	CAT • 	Gu'ahati Bench • Bu'ahati (Sr - i 
K,.K.Das 	Vs. 	Union 	of 	md ...a 	& Or- s.,), 

Most humbly and respectfu :i ly I beg to lay the toi. io:i.ng 

few 1 ine:; before your f o r favour of your kind and 

sympathetic consideration 

That Si r • fol lo'ing the hal ding of DPC in the year- 

.. ....989, in respect of the SD (A) ,, some of my coi. leagues 

who are even junior to me were promoted with effect 

from 19.3 . 1990 under CDA • Gu'ahati Part 1.1 0/0 No, 117 

dated 16/19.3.1990 to the grade of Assist:ant. Accounts 

Off icer in the pay scale of P.s. 20003200/...... itt'ir'ij t 

considering my case. 

That Sir- , being aggrieved at that. I had submitted an 

appl bat ion to the Control. ler of Defence Accounts 

( CDA) ,, Guwahati on 28. .5.90 praying for consideration of 

my p r- omot ion to -t he g r- ade of Ass i stan t Accou n t:s 0 -f f ice. r-

( AAD) but it was intimated that my case being u n d e r 

sealed cover co',.i Id not be considered. 

That Sir, eventual 1 y I had submitted an appeal to your - 

kind self 	praying for consderaton of my case of 

promotion butt he some was not considered. 

That S .I r , subsequently, a memorandum of charge sheet 

was Issued against me on 13. 10. 90 all eq .i n q some charges 

/ 
 ~

JA 

X(V ~~, 

/ $L 
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pertaining to 	some 	bogus LP 	Bill 	passed by 	me 	før 

payment in October, 	1988 	in the capacity of S 0 	(A) 	and 

a 	disciplinary 	proceeding was 	initiated thereafter 

which after a long period of time 	ended by imposing a 

pun ishmen t on 	me 	In the form of 	reduction to a lower 

stage of pay scale for a period of 6 months 

5) 	That the DPC held in the year' 1989, while recorrimended 

the case of even those who are 	un ior to 1i:1C for 

promotion to the grade of Assistant Accounts Officer, 

wrongly kept; my case under sealed cover on the basis of 

an explanatjcn letter issued agaInst me by my 

department on 12 7,89 relating to the afor'esa:jd bogus 

L.. P. 81 us • thus al low:ing my :un iors to supersede me 

in the matter of p romot;i on by Part 11 Order bear i rig 

Le t;ter No 117 dated 16/19 3 1990 

That 3.1. r, eventual ly, after the expi. ry of the period of 

6 months of pun i shmerit; , t h e DPC held on 1993 

recommended my case for promotion and acc:ordj,nql y J was 

prormioted to t h e grade of Assistant Accouri ts Off leer 

with effect from 4,10. 1993 on notional basis. 

That Sir den iai of my promotion by the earlier DPO held 

on 1989 by wrongly adopting the sealed cover procedure 

on t. he basis of an explanation letter dated 12 7 1989 

is aga inst the settled law. According to set;tl ed law ,  

one's promotion cannot be stopped before initiating or 

in con temp1at.ion of a disciplinary proceeding. In the 

.instan t; case, the disciplinary pr'oceedinq started on 

13.10.1990 only i e. the da, on which Memorandum of 

Charges was issued whereas the DPC was held in 1989 



I e. much before the in:itiatoii of the Di scipl mary 

Proceeding and as such the DPC had no rIght to adopt 

sealed cOver procedure in absence of any disciplinary 

Proceeding. The explanation letter dated 12,7, 1989 

1:1, oh t: he DPC cc t;ed upon • was a mere departmental 

correspondence and did not form a part of disciplinary 

proceeding and as such cannot be taken as a basis for 

b'ithhoidinq my promotion 

8) 
	

That Sir, I tried my level best to 	bring under your,  

kind notice the 1.1 legal act of the DPC aforesaid and 

prayed for justice by submitting representations to the 

CDA, 0uihaLj and also to your honour but T failed to 

qet the justice and I was deprived of my leqitima tc 

promo Lion to the grade of Assistant Accounts Off icer at 

least with effect from 19.3.1990, i e. the day on which 

my juniors were promoted, 

9) 
	

That Sir,  under similar situation, one Shri Kal yan 

Kumar Das, S,C). (A) , AN/Il Section, off ice of the CDA, 

0uaha Li approached the Han 'bi. e Central Administrativ 

Tribunal, Guahati assailing the nonconsjderatjon of 

his promotion under similar circu mst;ances and the 

Hon ble tribunal after examin ing the case • passed the 

udqment on 14.8.2001, in 0. A. No. 217/7000 directing 

the respondents to open the seal ed cover and gi ye 

effec i: to the recc;rnmendatioris for promoti on , the same 

should he given effect retrospectively with all 

consequential benefits antedating the promotion a ......he. 

applicant with effect; fro,...the date on which his 

juniors were promoted, Copy of the 5 udqrnen t dated 
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14.82001 is self detailed 	and is enclosed hereith 

for yoi.. r kind perusal. 

10) That Sir, due to the illegal action of the DPO held 

1989, 1 have not only been incurring a recurring and 

con tinuinq finaricia 1. loss but also going to adversely 

affect; my pensionarv benefit as well as to the benefit 

of lily  p iorrot ion to the cadre of Accou n Is Off ice n n hi. c h 

is going be delayed for den ial of promotion to the 

cadre of Ass .i,stari t Accounts Officer in due time 

tinder the ci rcurnstances stated above and in vi et4' 

of the judgment dated 14.8.2001 passed in 0. A. No. 217 

of 2000 by the Hon b 1 e CAT, I would p ray you r hon ou r 

kindly to extend the same benefit as spelt out in the 

j udqmen F dated 14.8,2:001 to rile giving effect; to my 

promotion as Assistant Accounts Off icer at I east w:i th 

effect frorri 19.3.1990 i .e. the day on which my juniors 

namely,, Sri. P. .... Dey-83O 567,, B.P. Sin gh-t32908 73. and Sri 

3. C 3ahay9j2t? AAO, were promoted and granting all 

consequen tial service benefits mci...idinq monetary 

benef its to me in accordance with the principles of 

rlaturalustic:e and principles of equality as patent 

under Article 14 of our constitution and for this act; 

of your k:indness I shall remain ever grateful to you.. 

E:ncio 	Judgment dated 14 .8 200.1 
	

Your- s faithfully, 

3d /--- 

Date 	25. 09,03.. 	 (SUBIR BHAITACHARJEE) 
Asstt Accouni t:s Officer 

Jjr 



(Through Proper Channel) 
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With due respect arid horiQUX',I beg 	state that 

Lhave submitted an appliCatiofl on 2.09.2001 to your 
kind honour for reconsideration of my case of promotion 

AAO with my conferers,0fl the basis 
in the grade of  
or verdict given by CAT Guwahati on ii.08,20Ol in 

OA No : 217/2 000 
 in the case of Shri K.K.Ds, but till 

date I have not received any communication from 
your 

•)c 	
honour. 

I, therefore, request you to kindly intimate me 

I~y e result of your recoflsideration,0n receipt of which 
I would be able -to contemplate the further course of 

\• 
o f_v 	action. 

Thanking yok 

Yours, faithfullY 

tatiOfl : 5hiJ.lOng 

Dated 	: 7 ' Jan2002 

( SUBIR BHATTACHARJE) 
AAO A/C No 83065 1 7 
pAO(ORs) ARC 
shillong 

@p r o o,c;  

1W. 
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To, 

The CGDA 
RK Puraxn 
New Delhi 

(Through Proper Channel) 

Sir, 

I beg to submit that I submitted an epplication on 25.09.01 

to your kind honour for reconsideration of my case of promotion 

in the grade of AAO with my .conferera on the basis of verdict 

given:  by CT Guwahati on 14.08.01 in .QA No : .217/20 00  in the case 

of hri K.K. Das, After waiting more than three months I have 

submitted another application on 07.01.02 but till date I have 
not received any communication: from your honour. 

I, therefore,'OnCe aain request you tokindly intimate 
me tIe result of your re-examination of my appeal at your 
earl.eSt. So that I may not feel it .yimperative to knock the 

doors of the law for justice. 

I 	Thanking you. 

Youra faithfully 

Staion : Shillong-7 	 . 	 I  

Dated 	: 1 5 May 2002 	 ( tIB BHATTCHRJE).; 
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•The'PAO (ORs) 
• ARC, Happy Valley 

' 	hillong - 7 

Confidential 

NO. AN/IC/7 2 7/Proriy'AAO/.art/5 
Office of tha CDA 
Udayan Vihar, I4rng± 
Guwahati 	781 171 
]Jt. 26/06/2002 

Subject:- 	Afltedte the date of promotion 1nM0 
grde z Shri SubirDhattachej,ee. 

Ref;- 	Your NO.AN/20 VI dt.16.5.02 

A 

,r 1
It has been intimated by the CGDA, Ncw Dihi &h.1 

the judgement  of lIon'ble CAT Guwahati dated 14/0/01 in OA. 217 
f 2009 delivered in the case of ShrfK.K. D as  

pplic1e in the case of Shri Subir rihattacherjee 

udgeisisd in the individual case/e requt 

Shri/SubirDhattacharjee,AAO for his antedating of prdrnoti'i 

in A16sgrade w.e.f.19/3/90 can not be cons1dei'ecj,-- The cff!cr 

mfbe.informe, ccording1y. 

2 
full 

DILIP KUMAR 
• : - 	 . 	 ACD A (rN) 

H 
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kCENTRAk A1INISTRATIVE TRIBUN?L 

GUWAHATI BENCH 

	

1 0 	* 
N .336 OF 2002 

Sr ubir Bhattacharjee 

	

• 	 VS 

Union if India & others 

IN THE MATTE_Q 

GUWAI4AT I 

J tJ 

• •) ( \) 9L)( 
\ 

'3 

Written statement submitted by resp.ndent 

NO.1,2 and 3 

That the respondents beg to submit a brief backgr.un 

/h.tst.ry •f the case whjch may be treated as a part of the written 

statement. 

BACKGROUND 1 HISTORY IN BRIEF ) 

5 MTN Liv Signal Regiment is one of the units under 

Hqrs IV Corps who used to submit c.ntingent bill on local purchase 

of MT Parts. Hqrs 5 MTN Div Signal Regt vide his signal. dated 23.10. 

88 inf.rmed the off ice of the CDA Guwahati that they have received 

certain cheque slips the pa'ment of which are suspected to have been 

made .n b.gus/f.rged d.cuments •. A detajied secutiny if the bills 

was carried out in the sf1 ice of the CDA Guwahati which revealed some 

seri•us lapses/irregularities in the part if the •fficer and staff 

if CDA Guwahati. Accordingly explanations of the officers and staff 

resp.nsiile for the lapses were called for. The replies received 

I rim theth were considered and it was decided to initiate disciplinary 

pr.ceediitgs for Major penalty against the staff resp.nsible for the 

lapses. This included the case if Shri S. Bhattacharjee the then 

50(A) seving in ST/Ill Section of CDA Guwaiati. This decision to 

initiatedisciplinary pr.ceedings against Shri S. Bhattácharjee was  
taken. .n2Oth October 1989 by the competent authó4ty and the charge 

sheet was issued on 13/10/90. 

In pursuance if CGDA New Delhi memo N0.?/xIA1110611 

Prom/AAO') dated 29/11/89 a D.P.C. was held on 16.1.90 fir pr.m.ti.n 

of •Sectin .fficer(WCs) to the grade of MO (GpB) in which the case 

if Shri S Bhattacharjee was adjudicated as Sealed Cover case as the 

above disciplinary case was pending against him on the date of DPC. 

The case of Shri S. Bhattacharjee for pr.rn.ti.n to 

the grad if MO (Gp-B) was again adjudicated as 

in the DPCs held on 2148.90, 15.7.91 and 17.702 

New DelhI memo Nos./Xl/11061/Prim/kAO/XIV date 

and i/5/2 respectively as the disciplinary case 

against him. 

sealed cover case 

in response to CGDA 

18/7/90. 29/4/91 

was still pending 

Contd. P.-2 



2 - 

The disciplinary case pending against him was 

finalised on 30.9,92 and he was awarded the penalty if -reduction 

of pay by one stage i,e. from Rs.2120/ to Rs.2060/- .e.f.. 1.10. 

92 for a period of six months vide CDA Guwahati order bearing N0,N/ 

I/139/SB,/?art/236d ated '30/9/92. Sh±i Bhattacharjee submitted an 

Appeal d ated 8.12.92  to the CODA New Delhi against the penalty of 

reductin of pay to he 1.er stage awarded by CDA Guwahati. 

The Appeal dated 8. 12.92 was considered by the CGDA 

New Delhi as Appellate Authority and rejected vide his orders baring 

NO G AN.  da'ed 43.93 0 	 '. 

The case if the Individual for promotion to the grade 

if. AAO• (Gp-B) was adjudicate .  a reiew cse in-'the 	held on 
1.11.93 after finalization of disciplinary proceedings and he was 

prem.ted to the grade of AAO (Gp-B) nationally w.e,f. 4.10.93 as 

notified in CDA Guwahati Part II 090. NO.583 dated 17.11.93 (copy 

enclosed). 

The applicant filed petition bef.re the l-lon'ble CAT 

Guwhat1. vide OA NO.9/94 whih consisted of two parts (i) the order 

of the disciplinary auth.rity imposing the penalty of reducti.n of 

pay by one stage for a peri•d it six months be set aside and (ii) 

the respondants be directed to promote the -applicant as Astt. 

Accounts officer with effect from 19/3/90 i.e. the date when his 

juni.rs were pr.m.ted with all financial and .ther benefit. Both 

the parfts if the application were rejected vide judgement/.rder 

dated 2/4/95 passed by the Bench Hon'ble CAT Guwahati. The appli-
cant after receipt of the judgement and order dt.14.8.2001 passed 

in a searate IA NO.217/2000 in, favour of Shri Kalyan Xwnar Das 

submittd a detailed representation to the resp.ndants to act upon 
the ciause (ii) ibid. which was rejected by the respondants. 

The resp.ndants beg to submit parawise written 

statement as f.11-.ws' :- 

Para •1 	 That with regard to para 1,2, and 3 the respondents 
1.ara 2 i 	be. to off-i.e-rn. comments. 
IPara 3x 	- 

21para
Para 4.1 	 No cmments 

 4.21 	 - 

3. Para 4.3 	 It is submitted that a DPC for consideration of 

prmoti.n from S0(A) to AAO was held on 16/1/90 and the decision 

t.initiate disciplinary proceedings -against the applicant was 

ta*en on 12/7/89 (Annexure-I of OA) by the competent authority 

rr 

C.ntd • 
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) 3 	 4t 
and charge sheet was issued on 13/10/90 (annexure.5 
of. the GA). 	The findings of the DPC was kept in 
Sealed cover ih accordance with the Govt. of India 
Min of pera DOPT OM NO.22011/2/86_EStt(A) dt.12/1/88 0  
The disciplinary case against the applicant was finali- 
sed on 30/9/92 (mnnexure-.7 of GA) and he was promoted 
to the grade of AAO neti.nally with effect fre 	4/40/ 
93. 	C.py of OM dated 12/V88 is annexed. he rets and 
marked as ANNEXUPE 

44 Para 4.4 
Para4.5 N. comments being matters of record. 
Para4.6 
Para 4.7 

Para 4.8 It is submitted that 	all charges against the applicant 
were proved and the resultant penalty was imposed by 
the disciplihary auth.rity as per CCS Rues. The .bser-. 
vati.ns of the inquiry officer that the applicant was 
a victim of the circumstances and the lapse was due to 
inadvertence do not abs.lve the applicant of misconduct 
within the meaning of ccs Rules. These •bservatj.ns can 
at best be uiiderst..d as enlisting the relevent circum- 
stances to enable the disciplinary authority to deter-. 
mine the quantum of penalty commensurate with the nature 
of the misc.nduct proved and nothing more. 

Para 4.9i 
No c.mments being matters of record. 

Para 4.11 It is true that on 16/3/90 when the applicant had 
become eligible for promotion and when officers junior 
to him were promoted the disciplinary enquiry had not 
been initiated. 	However, disciplinary proceedings was 
in contemplation and steps were taken by calling the 
explanation of the applicant on 12/7/89 (Annecure-.I* of 
OA). 	Charge's against the applicant was proved and 
penalty was imposed. 	If the applicant Was exonerated 
from the dharges of derelicti.n of duty., then p.sibly 
he could have c•ntended that the decision •f DPC to 
keep 	the findings under Sealed cever wa 4s highly 
arbitrary whimsical and contrary to law. 	It is to be 
kept in mind that the applicant at that time was under 

cloud within the meaning of Govt. of India Mm 	of Pers 
PG & Pens (DOPT) GM NO,22011/2/86...EStt() dt. 12/1/88.. 

Para 4.12 No comments. 

Para 4.13 It is submitted that in the sine case filàd by the 
applicant before the Mon'bie CAT Guwahati vide OA NO.9 
of 1994, the action of the respondants was upheld and 
the case was rejected vide judgement/.rder dated 2 8.4.95 

Centd. p_4 



passed by the Hen'bie Bench of the Tribunal. 	Copy 
of juagement and ordr dated 28/4/95 Is annexed 
heret 	and marked as ANNEWRE - 'B'. ' 

Para 4,4 It is submitted that the action of the 	resp.ndants 
of postp.nment of the promotion of the applicant was 
upheld by th 	Hoh 'ble CAT Gusiahati vlde j udgement/ 
order dated 28/4/95 on OA N0 9 9 of 1994, Theref.re, 
the decision of the respondants to reject his claim 
of antedating the promotion is quite in order. 	The 
decision rendered in OA NO.217/2000 (Kalyan Kumar 
Das V/S. GOl & ethers ) is an individual case and net 
to be equated with the case of the present applicant, 

Para 4.15 
Para 4.16 No comments. 

Para 5.1 That there was no disciplinary proceeding pending 
against the applicant an the day when the DPC was 
held to consider the promotion is not cSrrect. The 
fact is that the decision to initiate disciplinary 
proceedings against the applicant was taken on 12/7/89 
i.e, before the date of DPC. 

Para 5.2 That the contention of the applicant that adoption X Para 53 X 
of Sealed cover procedure was contrary to law/rule 
when there was no disciplinary proceedings pending 
against him when DPC was held is net c•rrect and 
hence denied. 	As already stated in pragraphs 4.3, 
4.11 and 5.1 decision for initiating disciplinary 
proceedings was taken by the disciplinary authority 
on 12/7/89 and the DPC was held en 16/1/90. 

Pars 
ti?  

In view of the facts stated above the application is 54. 
liable to be dismissed. 

150 	Para 5.5 
Para 5,6 	' N 0 colTunents. 

16. 	Para 57 It is submitted that the action of the respendants 
of postpenment of the promotion of the applicant was 
upheld by the H.n'ble CAT Guwahati vide Judgement/ 
order dated 28/4/95 on OA NO.9 of :*292 1994 (Annex-B). 
Therefore, the decision of the respndants to reje-t 
his claim of -antedating the promotion is quite in 
order. 	The decision rendered in OA NO.217/2000 (Kalyan. 
Kumar Das v/s col & others ) is an indivjdal case and 
net to be equated with the case of the pesen-t applica- 
nt. 

17.Para 6 
It is submitted that the applicant has not exhausted 
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all the remedies available to him. The penalty 
i:mp.sed by tJ$ disciplinary authèrit vide order 

dated 30/9/92 was upheld by the competent aith.rity 

vide order dated 4.3.93. The next alternative of 
preferring a revision/review petition was •pep to 
the applicant which has hot been done. Copyç.f rder 
dated 4.4.93 is annexed heret, and narked as 
AWNtXUiE - I C'. 

Para 7 	 The declaration of the applicant that he had not 

previously filed' any aiplicatjen writ petition or 
Suit before ( any court or any •ther authority or any 
other Bench he Tribunal regarding the .subjet matte r 
of tkffxx this application is false aId suppressi.n of 
facts. His previ.us appl•iatin on. the same subject 
matter was rejected by the H.n'ble CAT Guwahatj 

Judgement/rder dated 28/4/95 	 h 4 
fara 8.1 : It is submitted that in view of the staternnt made 
Para 8.2 X 	in paragraphs 4.3 to 7 ibid, the,applicant is net 

entitled r the relief sought for afid'the application 
is liable to be alismissed. 

20 9  Para 8.3 	
No cments. Para9 

%P;C' 
Ik (As) 

YIFICATI0N 

I, 	ikighAcDA (i) office of the CDA, Udayan 
Vihar,Nrangi Guwahati - 781 171 being authorised d• hereb verify 
that the 'statement made in paras 1,2,4 to 8, 10 t• 16 and 18 to 20 
are true to my -  knowledge and these made in paras 3,9 and 17 are true 
to my k information and I. have net  , 	 suppressed any material fact. 

., 	 ., 	 4 

And I sign this verification on this the 

I 	day of 	2003 .4 
ARANT 



. 	 I  I 	0 
/ MAR I 

J3EFORE THE CENTL AL4INISTAPTSE TRIBUNAL 

GUWHATI BENCH : GUIAHATI. 	
( 

In the matter of : 

O.A. NO. 336 of 2002. 

Shri. SuiDir Bhattacharjee 

 -Vs -  - 

Union of India & Ors. 

- AND - 

In the matter of : 

Rejoinder submitted by the applicant. 

That your applicant most humbly and respectfully 

beg to state as under :- 

1. 	That with regard to the statement made in the 

brief history of the case, in the written statement it 

is pertinent to mention here that the present applicant 

in fact preferred an Original Application before this 

Hon tble Tribunal which was registered as OaA.  9 of 1994 

with a specific prayer for setting aside the penalty 

order dated 3.9.92 and appellate order dated 6.3.93 za 
H 	 passed in pursuant to the disciplinary proceeding 

initiated vide memorandum of Chargesheet dated 13.10.90, 

however, said original application Was pleased to be 

dismissed by the Hon able Tribunal on 25 .4.1995 • It is 

admitted that there was prayer in the earlier ciginal 

application to promote the applicant as Asstt .Accou.nts 

Officer w.e.f, 19.3.90, that is the dae when his juniors 

was promoted. However, the said original application was 

dismissed by the Hon'ble Tribunal. It is relevant 

to mention here that in the paragraph 22 of the said 

judgment dated 25 .4.95 this Hon'ble Tribunal specifically 
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not dealt witri the question of consideration of eligibility 

of applicant on 16.3.90 prior to issuance of memorandum of 

chargesheet and the same.ias not adjudicated. It is 

specifically observed in the paragraph 22 of the aforesaid 

judgment that since the question of eligibility of the 

applicant for promotion as on 16.3 .90 was not the subject 

matter of the original application hence this Hon'ble 

Tribunal was not inclined to deal with the aforesaid 

question of eligibility as on 16.3.90, therefore the 

contention of the applicant was specifially denied. 

A copy of the judgment and order dated 25 .4.95 

has been annexed as jmexure 

2. 	That your humble applicant categorically denied 

the contention of the respondents made in paragraph 3, 

5, 7, 9, 10, 12, 13, 14, 1, 18 and 19 of the written 

statement and further beg to state that the case of 

the app lic ant is qxa squarely covered by the £t±wg 

decision rendered by this Hon'ble Tribunal in O.A. 217 

of 2000. 

In the facts and circumstances the application 

deserves to be allowed with costs. 

rificatlon 
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VE RI F IC A TI ON 

I, Shri Subir Bhattacharjee, son of 

Axta Sri Sulapani BhattaCharjee, aged about 

53 years, working as MC, in the office 

of pjO, Jssam Regimental Centre, Shillong, 

do hereby verify that the statementS made in 

paragraphs 1 and 2 are true to my knotr1edge 

And I sign this verification on this 

the 	j7 	day of iiarch, 2003 



If 

CENTRAL 	4INIS-TRATIVE TRIBUNAL 

GJWAHATI BENCH 

Original ApplicatiOn No. 9 of 1994. 

Datd of decision : This the!16"day of A) 	1995, 

The Hon' ble Justice Shri M.G.Chaudhari, Vice_Chairman. 

The Hon' ble Shri G. LSanglyine, Member(Adrninistrctive). 

Shri Subir Bhattacharjee 
Office of the Asstt. Local Audit Officer, 
Supply Depot, 
Dimapur 
Nagaland 	 ....... Applicant 

By Advocate Mr. B.K.t)as, Sr. dvocate. 

—versus - 

-OMI 	 3... Union of India, 
\ 	represented by the Secretary 

to the Govt. of India, 
Ministry of Defence, 

Controller General of Defence Accounts, 
. 	West Block—V, 

New 	1hi.110066. 

30 Controller of Defence Accounts, 
Basistha, 
Guwahati-781028. 	 ....... Respondents 

By Advocate Mr. A.K.Choudhury, Add].. C.G.S.C. 

CHALDHAR I J (V. C. ). 

The applicant was appointed as Auditor in 

the office of the SLA, Bhalukrnara, Assam under the 

Controller of Defence Accounts, Patna and at the 

material time was holding the post of Assistant Local 

Contd...P/2 



Audit Officer, Supply Depot, Dimapur where he was posted 

on 12.7.89. An explanation was called from him by the 

Accounts Officer (Admn.) to show cause as to why 

displinary action should not be taken against him for 

alleged a udit/suPervisorY lapses. 

	

2. 	
The applicant submitted his explanation on 

31.7.89. However on 13. 10. 90 a Memorandum of charge with 

statement of articles of charge for alleged negligence 

and J.ack of devotion to duty was served upon him by the 

Joint Controller of Defence Accounts. The applicant 

submitted his reply thereto on 14. 11.90. Thereafter an 

enquiry officer was appointed on 4. 12. 90 to conduct the 

enquiry. The applicant denied the charges framed against 

him. The enquiry officer at the conclusion of the enquiry 

made his report on 1.1.8.92 to the disciplinarY authority. 

The enquiry officer held that all charges were proved 

against the applicant. He held that the applicant was 

proved to have exhibited grosS negligence and lack of 
to duty in allowinQ payment 

devotioflL°f bogus billafld thereby had violated the 

provisions contained in C 	(Conduct Rules) 1964. At the 

same time the enquiry officer expressed his view that the 

-app1icant seems to have passed the bills in question in 

faith and the lapses in observing certain requirements 

part may have been 
due to inadvertance. He also 

ved that the applicant appeared to have been a victim 

-00 	rcumStanCes. 

	

(UVo' 	., 	The disciplinarY authority i.e. r .D.A. accepted 

the findings recorded by the enquiry officer. However 

stating that in the circumstances of the case a lenient 

Contd...P/3 
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view was being taken he - imposed the penalty of reduction 

of pay by one stage for a period of six months without 

He also specified that 

the peralty of reduction in paywas to reduce the pay,  

of theapplicant to the stage of Ps, 2060/_ from the 

existing pay of Ps. 2120/— in the.tirne scale of Ps, 1640-60_ 

260—EB..75_2900. He clarified that' the period of penalty 

will count for future increments. That order bearing No. 

AN/l//139/S3/part/236 was passed on 30,9,  92(Arine xui- e _.L9). 

	

4 9 ' 	The applicant preferred an appeal to the 

Controller. General of Defence Accounts. The said Appellate 

Authority agreed with the order of the disciplinary 

authority and holding that the penalty imposed upon the 

applicant was just and commensurate with the gravity of 

the charge, dismissed the appeaL by order No. AN/XIII/ 

13600(337)/93/4 dated 4.3.94 (Annexure_21),: 

	

51 	The aforesaid orders are one part of chai,.lenge 

in the instant application filed on 12.1.94. However though 

the applicant prays that the order dated 30,9,92 (the order 

of the disciplinary authority) be set aside, he has rt 

in terms pray34k for quashing the Appellate Order. Vig  

imply that prayer from para 3 of the application which 

• 	 ows that the application has been filed against that 

also. This is one part of the gri'ance. 

	

. 	It appears that the applicant became eligible 
	 / 

- eing promoted to the grade of Assistant Accounts 

icer in the scale of Ps, 2000-3200 in March 1990. At 

that time he was in the cadre of Junior Officer. However 

since the disciplinary proceedings against him was intended 

Contd....P/4 
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to be'comenced the respondents applied 'sealed cover' 

procedure and kept the consideration of the question of 

his promotion in abeyance and Seven other officers junior 

tohirn were procrroted as Assistant Accounts 0ffjcr at 

that selection i.e. on 16.3.90. The applicant submitted 

a' representation against his supersession on 28. 5. 90 and 

again on 18.7. 90 but no acti on  was taken on those repres-

entations. The applicant was véntually promoted to the 

post of Assistant Accounts Officer (Group B) (in the scale 

of pay Rs, 2000-60_2300_EB_75_3200) w.e.f. 4.10.93 with 

notional seniority and notional fIxation of pay by order 

issued by AOJA (AN) No. PT 11.0.0. No. 583 dated 17.11.93 

(Annexure-22). The order shows that he was promoted 

consequent upon his selection for promotion 1  by the 

Controller of Defence Accounts, .Guwahati. The order 

also directed that financial benefit will be allowed from 

he,dte of assignment of higher charge as Assistant 

'counts Officer in the officiating capacity till successful 

brnp1etion of the probation of two years. The applicant 

1as made that also the subject matter of the present 

application and has prayed that the respondents be directed 

to give retrospective effect to his prohotion as MO with 

effctfrom 16.3.90 i.e. the date when his juniors were 

pronited and claims all financial and other benefits on 

rx 	tat a Si s • 	 I 

3 	It is thus apparent that two distinct Ca sues of 

action have been combined together by the applicant in 

-this application. The application thus suffers from the 

defect of seeking plurarity of remedies requiring different 

considerations. This is precisely not permissible to do 

Contd. .P/5 



under Rule 10 of the CAT (Procedure) Rules 
1987 which 

provjde.s that the appljcaj0 shall be based upon a single 

cause of action and may seek one or more reliefs provided 

they are consequential to one another, The reliefs sought 

by the applicant cannot be construed as cons equentja tt o  
Ofle..8flOt.her.'.... 

	

8. 	
Mr. B.KDas the learned counsel appearing for 

the applicant submitted that the claim for giving retros_ 

pective effect to the promotion is interwined with the 

disciplinary Proceedings and consequently both the causes 

of action could be combined and therefore the application 

is not iflCOflsjstent with Rule 10 aforesaid We' find it 

difficult to accept this proposition but instead of 

rejecting the application on this gro . und at this stage we 

think it proper to consider the application in its 

and decide the material issues arjsjg therein, 

9. 	
We shall deal with the grievance relating to 

he order of the discip1iny authority imPosing the 

Penalty of reduction of Pay'by one stage for a period of 
six months v. I LC fi - 

	

10.1 	
Mr. B.K.Das submitted that the enquiry off icer 

atthe end of his report virtually has indicated that the 

may be exonerated but that neither the discipinary  
\Q4ty nor' the appellate authority have applied 'their 

those observatjns and thus the impugned Order 

grs from non_appljcaj of mind and have caused 
udice 

to the 'applicant. The learned Counsel submitted 

that had those observations been duly taken into account 
possibl the 

authorities might have exonerated the applicant 
or at least would have reduced the 

punishement further so 

	

.' 	. 

'I 

fr- 
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as to render it a token punishment which would not 

-. 	 prejudice the future career prospects of the applicant. 

11. 	We have already set out the gist of the 

observations of the enquiry officer. At the cost of 

fr repet6.tion in the context of the submissions of the 

learned counsel, it may be wor -thwtiile to set out the 

observations in.the words of the enquiry officer himself. 

V 

	

	(Enquiry; report annexure 17).Para 11 of the report reads 

as follows : 

With no exception of any charge, all charges 
stand proved as discussed in the above report. 
I conclude my enquiry with the finding that the 
charged officer namely Shri Subir Bhattacharjee 
SO(A) was responsible for exhibiting gross 
negligence and lack of 'devotion towards his 

• '. 

	

	assigned duties .,..an&V.responsibilities_.inallowing 
payrnent of bogus bills and thereby violating the 

• 	provisions contained in C 	(Conduct) Rules,1954. 
However, perusal of bills reveals that the same 
were complete In all respects. It was not possible 
for the charged officer to suspect those bills as 
false andbogus as the same did not look as such. 
All bills appear to have been passed in good faith 
presumably after satisfying the requisite 
informations/requirements had been furnished/ 

• complied with. The lapses of certain audit 
• 	requirements as explained above for each and every 

•-charge appear to have .inadvertantly been committed 
the charged officer who has, indeed, been 

\vi\timlsed ()of the circumstances because of 
rit\ ensur ing  compliance of vital audit requirements 

) 	not for seeing that claims  may be even false 
those . whichwere received in Main Office 

of 3A Guwahati after a considerable gap between 

Contd P17 
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the dates of Initiation from the unit and the 
date of their receipt in MA Guvjahai as Shown in Table below 10 (dc) above", 

It 
is difficult to accept the'Propos it- -i onof the learnd counsel noted 	based oflAconciuding observations 

from 
the words "However, perusal of bills 

. . . 	
" onvards 

These observations have to be read with the findings 

recorded in the Preceding portion based upon coprecicUon 

of evidence whexe±n it has been held that withojt a
ny  

exception all the charges are Proved age inct the 

The Concluding observatjos 
cannot be read in 

IsoIetio It is Contended by .  the learned counsel i/. Das that this 

indeed introduces an inconsistency in the approach Of the 

enquiry officer and the benefit of this Conflict must co 

to the applicant. We however do not find any inCOnsistency 
or Conflict in the two parts 

Of the observations in pare 
11 of the report. The concluding protion thereof is 

Intended to lay emphasis on the aspect that there /s no 
element of intentional misconduct 

On the part of the 
V 	

applicant involving turpitude and that the circumstaCes 

Pointed out by the applicant rather go  to show that te 
INISI 

// loq~_ 	'd "requ' 
apse on his part was an inadvertant lapse in respect of 

These observations Can at besflder 	V 

$
' 	 enlisting the

relevant cfrcumstances to enable 
the  iPlinar y 

 authority to determine the 
quantum of 

with 
the nate of the misconduct V  V 

 and nothing more s  

12. 	In this context it will be proper to briefly mention fe charges that were framed against the appjV fl  

V 	 Cofltd,.p/8 



and have been held proved. The enquiry was held under 

Rule 14 of the Central Civil Services (Classification, 

Control and Appeal) Rules 1965. First Head of Charge 

was "non-verification of specimen signature of the 

counter.signing officer". Second Head of Charge was 

"non-verification of the voucher Control No.". The third 

Head of Charge was "failure of maintaining proper Supply 

order/file/register". Fourth Head of Charge was "non-

linking of supply orders", Fifth Head of Charge was, "failure 

of making entry for verification of supply order and 

specimen signature in respect of certain vouchers" and 

the sixth Head of Charge was "failing to exercise proper 

scrutiny of the claims". 

13. 	Shortly stated the case of the respondents 

leading to the disciplinary proceeding was that during 

the period from September 1983 to October 1988 number of 

L.P. Bills in batches, were received from 5 Mtn. Div. Sig. 

Regt; and were accepted and passed by the applicant for 

payment although these were not submitted by the unit 

concerned and were apparently bogus bills. The specimen 

signatures of the offier preferring Contingent Bills 

and those of countersigning officer as appearing on all 

contingent bills did not tally with those held on record. 

Jt was therefore alleged that the applicant had ignored the 

7 	a1t r?equirements  at the time of processing and pasing 

' /Y 	\tbe'ills as pointed out in Annexure...I dated 12, 7.89 

cy 	issueØ by the Accounts Officer (ADMIN) and that that had 

AL 
	

It was therefore 

TI'jPCided that disciplinary action may be initiated against 

41A-1 
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the aPplicant for his audit/supervisory lapses amOunting 

to miScondt Within the meaning of CCS Rules 

14, 	
The report of the enquiry Officer Shows that 

he has investigated the various heads of charge taking 

into account the evidence produced by the Presenting 

Officer and the defence raised by the applicant in 

respect of each head of the charge. The report reveals 
that th:e 

entire material produced before him has been 

carefl1y analysed and evidence has been Properl
y  

appreciated by the enquiry °ffjcer, His findings therefore 
are based upon proper 

a ppreciation of evid 
to findi 	 ence and amount 

ngs of fact. The discipijanry authorit
,  has 

stated in his order that he had car I 

efully COnsidered the 
enquiry report and representatjdfl submitted by the 

applicant He has also noted that the enquiry officer has 

held the charges proved on the basis of evidence adduced 

during the enquiry and he agrees with the findings of 

the enqufry Officer. Similarly the appellate authorit, 

has also stated in his order that he had carefully perused 
the appeal in 

the light of the record of discip1inay. 

Proceedings and found that the harge stands established 

against the applicant The appellate authority Considered 

the grievance of the applicant that his pleas were 'looked 

upon with indifference by the disciplinary authority and 

held it to be untenable He has also held that the bills 

under question were admitted Without following the basic 
&t 	

which had resulted in fradulent payment 
'tA

.,  the Penalty imposed Upon the applicant is just 

with the 
9-ravitYof the charge 



:10; 	 •0 

15, 	It is thus not possible to hold that there 

was ay conflict in the report of the enquiry officer as 

is sought to be projected by the learned counsel for the 

applicant and the concurrent findings on questions of 

fact arrived by the authorities below cannot be reopened 

by this Tribunal which cannot sit as an appellate authority 

and substitute its own findings in place of the findings 

recorded by the authorities below. It is well established 

that the jurisdiction of the Tribunal in such matters is 

limited and cannot be invoked unless it is shown that 'the 

- 	order of penalty suffers from any illegality or patent 

irregularity or the appreciation of the evidence has been 

perverse or that there has been non—application of mind 

to the record on the part of the appellate author ity.We 

find no such ground available in the instant case to 

warrant interference in the orders passed by the authorities 

below, 

16.. 	The learned counsel for the applicant sought to 

contend that the findings of the enquiry officer are 

perverse which circumstance has not been taken into account 

either by disciplinary authority or the appellate authority 

and thus their orders are also vitiated. The perversity 

arises according to the learned counsel for two reasons. 

Firstly it was not proved 6t the enquiry by the prosecuting 

agency that the applicant had not checked the bills to the 

U  
ent of the percentage of check that is 	prescribed under 

/ 	\,.he deparmental instructions iUed by the Govt. 	of India 

vid 	ircular No, 	/1289eport dt. 	27. 7.88 (read with 

A. 	letter Dated 7.7.88 	.Annexure 3) whereunder it is 

Contd,..P/lJ. 
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provided that amongst the checks to be exercised by the 

Section Officer (A) for ensuring aidit verification of 

the specirnen signature of ôlaimants before payment of 

bills in respect of local purchase bills the percentaae 

of check will be 5% in respect of claims below F. 25,0OO/_ 

The learned counsel submitted that the burden to prove this 

circumstance negatively was upon the Prosecuting agency 

and the applicant was not required to establish that :he 

had carried out the checks to this extent. Hence it could 

not be held that there was a lapse corirnitted by the 

applicant, 

17. 	We are not impressed by the above subrission. It 

is too insignifä.cant a point having regard to the small 

number of bills that were involved. The bills involved were 

only 31.. The 5% thereof would be insignificant number and 

when all the bills were available at the time of dnquiry it 

was not difficult for the applicant to have pointed out 
the bills in respect of which he had carried out the 

necessary verification in 	 of the prescribed rv 	OSJ\C \ . 

This is not a circumstance in our view such 

as has materially affected the appreciation of the material 
by the enquiry officer as has been done by him and the 

findings arrived at by him after considering the totality 

of the material thus cannot be held to be perverse. Morever 

that irregularity was also not the bnl ,  head of charge fcr 
which the applicant was Subjected to the enquiry. No otft 

circumstance is Pointed out to render the findings of the  
11,Offjcer perverse. Obviously in the absence of any 4 

Or Perversity in the findings recorded in the 

Contd...p/12 
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course of the disciplinary enquiry or discernible in 

the orders passed by the Disciplinary Authority or the 

Appellate Authority it is not possible to interfere with 

the impugned orders passed by them. 

18. 	
The learned counsel for the applicant submitted 

Q 	
that it has been laid down by the Supreme Court 4-t in 

several rulings that power of judicial review exercised 

by this Tribunal is akin to the jurisdiction of the High 

Court under Article 226 of the Constitution and that 

would enable us to go into the reasons Considered by the 

enquiry officer and set aside the penalty. He referred to 

the latest decision of the Supreme Court in the caseof 

Transport Commissioner Madras...5 Vs. P.R. Krishnamurth y  

(1995) 1 SCC 332.We do not think that the decision helps 

the 8 pplicant in the instant case Since it has been held 

therein that the Tribunal has no jurisdiction to go into 

thetruth of the allegaticIns/charges except in a csse 

where they are based on n •  evidence i.e. where they are 

Perverse.. While explaining the scope of the Power of 

judicial review it has been observed that the Tribunal 

only examines the procedural correctness of the decision 

making process. As we find no such defect in the instant 

Case we cannot interfere. 

Mi, Das next subm4++r +k+ 

gservajo5 of the enquiry 

s------, his'.report (already set out 

c41 agency had failed to 

the applicant and ti 

cuncivalng 

officer in paragrah 11 of 

above) imply that the prose 

establish any mensrea' on the 

erefore the penalty irnosed 

Contd, . P/13 
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Upon him is Illegal The learned counsel submitted that 

as it has been held that there was no deliberate vioIaUon 
of the rules on the Part of the 

a pplicant  nor there 'as any such charge the mere 
un

intentional and inadvertent 

lapse does not establish negligence much less intentofla1 
miscouct on the part  
a dIsc 	 of the applicant It is true that 

iplinary enquiry pertakes the character of 
 

crjmjn&1 Proceeding. However the enquiry is 
	

a quasi

necessarily 
held under the Central Cjji Service CC 

a A Rules and the 
misconduct alleoed related to the noncornplianc with he 

ru'1es It must be remembered that the charge agajnt t.? 

applicant was not that he was guilty 
Of 

any misapProPriP-tion  
but was' that his non_compliance with the basic audjt 

requfre5 had resulted In fradulent payment and loss to 

the Department The alleged fraud was on the part 
Of those who allegedly had Submitted bogus 

bill5 and not on the 
part of the applicant The cjharge against him was of 

n . on—COMPliance with the instructjo5 Since 
he  w(Ds under 

the dy to abide with them as he was h1ding the 
 Contro11e 	 post of 

and was the suPervising °fficer whose job 

P8ssed 
Precisely was.t0 prvent Such fraudulent claims being 

does n 
or paent The questj0 of menerea therefore 

ot enter into Coflsideratjo in the instant case, 

The Submission Of the learned Counsel based on that ground 
thus cannot be accepted, 

Lastly Mr. Das Submitted that the Punishment 

commefl5ate with the miscondUCt as is held proved 

tted that the disciplinary 8uthority ought to have 

t of the observations made by the enquiry Officer 

Contdp/14 



in pare 11 of his report. conidered imposing a minor 

penalty such as censure or warning and the penalty as 

is imposed is disproportionate and cannot be sustained. 

Here also we find it extremely difficult to agree with 

the learned counsel. It appears to us that the penalty 

imposed is very lenient and all safeguards are provided 

In the order while imposing the penalty so that no 

difficulty can arise in the way of the applicant in 

respect of his future prospects in the service. In fact 

despite the punishment the respondents in all fairness 

have already promoted the applicant. Moreover on principle 

there would be no difference whether the penalty awarded 

is of reduction of pay for a short duration or whether it 

is by way of censure, That would not amount to exoneration 

of the applicant from the charge of misconduct levelfed 

against him. •Moreove..itis..well settled that the Tribunal 

would not ordinarily interfere on the question of quantum 

of penalty when an Appellate Authority had found it proper, 

In that connection W. A.K.Choudhury, the learned counsel 

for the respondents drew our attention to the decision 

of'the Supreme Court in the case of Union of India Vs. 

Parma Nanda, AIR.1989 Supreme Court, 1185 wherein Their 

Lordships have held that the Tribunal cannot interfere 

with the penalty imposed on a delinquent employee by the 

competent authority on the ground that the penalty is not 

commensurate with the delinquency of the employee. It is 

•-gerved that the jurisdiction of the Tribunal to interfere 

wi the disciplinary matters or punishment cannot be 

equated with an appellate jurisdiction and that it is 

'opriate to remember that the power to impose penalty 

\ 
Contd,, .P/15 
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/ 
.on a delinquent officer is conferred on the competent 

authority either by an Act of legisl 
. ature or rules made 

under the proviso to Article 309 of the Constitution. It 

is furthr held thai if the Penalty can lawfully be imposed 

on the proved misconduct the Trjbunaj has no power to 

substite its Own discretion for that of the authority 

unless it is malafide,. With respect this ratio clearly, 
 

applies to the Instant case and in the absence of any 

allegation df malafjdes against any of the authorities We 

reject the submiss ion that the Penalty imposed upon the 
8 Pplicant is bad. 

In the light of the forgoing discusjon we find 

no ground to interfere with the impugned order dated30,9.92 

or the appellate order dated 4.3.93 and therefore the relief 

sought in clauseLl)of para 8 of the application is refused. 

We shall now turn to the second 	of the 

rievancere1atjflg to the Promotion. In that connection, once 
it is found that the diScip.].irary enquiry Proceedin

g  had 
intervened between the date on which the applicant was 

eligible to be Considered for promotion i.e. 16.3.90 and 

till the period of pena1y was over there could arise no 

question of the applicant being entitled to be promoted as 

that would result in an incongruous Situation. it is true 
that On . 1:903-90 'when the applicant had become eligible 

for promotion and when Officery junior to him were promoted 

-. the..discipljnary.enqujry had not been initiated and although 

purported to ado the 'sealed cover' 

that ws not quite in oder. However disciplinary 

	

:roc 	
was in cortemp1ation and steps were taker by 

/ 	
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11ing the 

Annexure 1. 

the date of 

of penalty.  

explanation of the applicant on 12.7.89 vide 

The Chargesheet was issued on 13.10.90. From 

issuance of the Chargesheet till the period 

of six months was over the applicant: could not 

be cQr.isidered for promotion. The gap between 16.3.90 and 

thedate of issuance of Chargesheet i.e. 13.10.90 is of 

no help to relate back the promotion to 16. 3,90. by reason 

of the..enquiry proceeding having followed thereafter and 

concluded with the appellate order on 4.3,93. Even assuming 

that the respondents could not have withheld the promotion 

on 16.3.90 and should have considered the eligibility of 
1. 

the applicant as the disciplinary proceeding had not been 

initiated,that not being the subject matter of this O.A. 

nor that claim would be within limitation that cannot afford 

any ground to render the impugned order of penaJty illegal. 
- 	

- Wo not thus find any illegality in giving the benefit 

of promotion to the applicant as is given notionaly with 

effect from 4.10.93 after the penalty period of six months 

from the date of the Qppellate order had expired. If the 

applicant was exonerated from the charges of misconduct 

framed against him then possibly he could have contended 

that the order of promotion dated 17. 11. 93 effecting the 

omotion from 4.10.93 should haVe been given retrospective 

ect from the date when his j.iniors were promoted, Since 

as not been exonerated suchuestion does not arise 0  
'\ 

'•. Cbsequently the relief sought by the applicant in para 8 
r• 	 ' 'j' ' 	 ii 

ii)of the application must be rejected and is rejected 0  
/ In the result, the applicationis dismissed, There 

wille no order as to costs,: 

rue c.r 	 sd/_ VICE CHAIRWAN 
. ......... 

Sd/— J.'BIBER (ADWJ'4) 
• 	

:• 

- trd 	- - 	Secilon Officer (.1 
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