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Respomdcmt(s; W . O T %,Q\fy»/) |
Advolcat«:f for Applicant(s) Q . Prio "‘”‘W\\!\ )-)Q LW \errna y 5 'RO)"
N Advocat%: for Reép@n&ni(s) C 6 Se .
o | '
ol I ::!
i
i
- |
Notes @ﬁ the Registry - Date | = - ”Or%itcr of the Tribunal
- ‘ 1 9,2,02  Heard Mr. Go.P.Bhoumik, learned
N & | ]
1‘ [ o : counsel for the applicant,
‘ 3t L ' The uppncatmn is admitted, Call
: o f'or the reccrds.

Pondoncy of this appllcation shall
not be bar on the Respondents to take
initiative to resolve the matter.

< List again on 8,10,2002 for

- prders.
JLE::tﬁﬁI?;lﬁ/
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Notes of the Registry
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mb

| 8.10.02
| S tha respondents préyed for some time for

b

18.11.02

e : i .
116.12.02 - The respondents are yet to file

nb
'22,1.03

r

mb

~“‘ Order of the Tribu!nai ) \&

- Bre Se Sarma, learued counsel for

f‘lling written statement.l Prayer is allouec
List on 13.11,2002 for orders.

\ %e\éég%\r‘

—
i-‘«ﬁfice‘-cnai rman

ML . S.%grma. learned counsel
appearing on behalf of the respondents

{stated that hechas x:éceﬂiqd the parawise

comments to prepare the wrltt_en ‘statement.
In the circumstances, resPQndents are alle

—

owed further four weeks time to file .

gwrit.ten statement. |
List on 15.12.2q‘02 for orders.

|
VQ\KLL\‘gm L

Member . vice«Chairman
l

written statement t‘hoshgh ‘time granted.

List’ on 2241.2003 to gnable the responds+
M

e)ﬁts to file written stdtement as last

chance,

.

; Vice-ChaJ.rman

¥ i

Present: H ‘i‘he Hon‘ble Mr. Justice D.Ne.
Chowdhury, Vice=Chairman,

The Hon'ble Mr. 8.X. Hajra,
Administrative Member.

i
b
1
i

P The respondents are yet to ¥
f.pe written statement though last t)lnL
chance was granteé to file written
: statement. Put up t-.he matter for hearinL
en 20.2. 2003. The respondents may, how=
eyer, file written sﬁatement within
three weeks from today. In the meantime)

tl'iae partieg may w:chalage their pleadingm

Member Vice«Chaiman
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0.A. No, 290/2002 D
' ‘h’ ! _ 20.2.2003 Present : The Hon'ble Mr. Jubtice
i D.N. Chowdhury,
Vice=Chairman.

The Hon'ble Mr. S. Biswasg
Administrative Member.

Prayer has been made by
Mr. GeP. Bhowmick, learned counsel for
the applicant for adjourmment of the
case on the ground tﬁat‘he has received
'V}%4°‘%¢V*‘ %HLLWL iﬁlzky written statement recently. The case is
1 * accordingly adjourned., List the matter

TEEQ‘_—____ on 3.4.2003 for hearing.
:2,\‘,»93‘ o | |
s [~

Member Vice~Chairman
b |
: 3 M2+ DNy plons Loomnlin o]~ A
| ‘“*%‘“&@*ﬂéﬂ“&w«~*ﬁ
li o fo+ & Cbzg

é :
I ~ 19,5.2003 Present : The Hon'ble Mr. Justice.D.N.
] AR EEE R o Chowdhury, Vice~Chairman,
Administrative Member.

The Hon'ble Mr., S.K. Hajra, |

Mr. R, Hazarika, learned counsel
for the applicant sought for adjournment
of the case to file rejoinder. Prayer is
allowed: List again on 3.6,2003 for

hearing.’
e Member 'Vice=Chairman
s » |
l';»"i l .
| =T ,
b °3 -, 9 6 Q> @‘ W("*"“M MM@:/O\
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5.8.2003 On the prayer of Mr. G.F.
Bhowmick, learned counsel for the
applicant the case is adjourned to
obtain instruction on the matter.

Put up again on 8.9,2003 for hearing.

Member Vice~Chairman
s,&mb-, )

8.9.2003 Present .2 The Hon'ble Mr. K.V. Praha-
ladan, Member(A).

List again cn 20.10;2003 for

~hearing.
\ ffember
mb
20.10.2003  Adjourned and again listed on 30.
- 10.2003 for hearinge. —
/ Vice-Chal:rmqn
b ~ r |
- -30.10.2003 No Division.Bench>;%s agailable
L today. Put up the matter again on 2.
12.2003 for hearinge.
Vice«~Chairman -
bb
23.12.0; Mr G.P.Bhowmick, learned counsel

for the applicant is on accommodation
and therefore his learned junicr has
prayed for adjOurnment.Acéordingly;
matter may appear before the next
available Bench. ?

-
}

@
|

Member 5 “‘  Vice-Chairman
pg '
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20.1.2004 Present s The Hon'ble Mr. Bharat Bhusan,
. Judicial Member.

The Hon'ble Mr. K.V, Prahladan
Administrative Member,

None for the,applicaht. Mr. S, Sarma,
learned counsel for the resrondents,
List on 21,1,2004,

AR

Member (A) Member (J)
pg | | *
21.1.2004 Mr G.P. Bhowmick, learned

counsel for the applicant and Mr S.

Sarma, 'learned counsel  for the

fespondents are present. Let the case

be listed for hearing before the next

available Division Bench.

p@M o

Member Member (J)

nkm '

23, 2. 2004 Present: The Hon'ble Shri Shanker Raju
Judicial Member,

The Hon'ble shri K.V.Prahladan
Administrative Member,
At the request of Ms.U.Das, learned
- proxy counsel for the respondents, the case
is adjourned and listed on 26.2.2004 for

hearing. L/
}@M |
Member(a) | | Member (J)-
. . bb | .
26.2.,2004 Heard learned counsel for the parties,
‘The O,A, is disposed of for the reasons
recorded in separate sheets,!
/
W,&ua«z‘x KC)K? N | oy
/Q)\a\/\“ Membe'r (A) Membér (J)
c RN
S Q\\?\Q\,\
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; | k, Alok Verma & Sanjay Roy.
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CENTRAL, ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.
| Orlglnal Appllcatlon No.290 of 2002.

Date of Order: This, the 27th Day of February, 2004.
THE HON'BLE SHRI SHANKER RAJU, JUDICIAL MEMBER.

THE HON'BLE SHRI K.V.PRAHLADAN, ADMINISTRATIVE MEMBER.

shri Biswanath Benerijee

S/o Late Sudhir Chandra Banerjee

Makum Junction, Digboi Road

(Near Assam Sahitya Sabha Bhawan)

P.0: Makum Junction

Dist: Tinsukia, (Assam)

Pin - 786170. ; . « « « Applicant.

By Advocates Mr.G.P.Bhowmick, Alok Verma & Sanjay Roy.

- Versus -

1. Union of India
Represented by the General Manager
N.F.Railway, Maligaon
Guwahati-781 01l1.

2. The Divisional Railway Manager
N.F.Railway, Tinsukia
P.0O: Tinsukia - 786125.

3. The Divisional Mechanlcal Engineer

N.F.Railway, Tinsukia
P.0O: Tinsukia, Pin - 786 125.

4, The Divisional Railway Manager (Personal)
N.F. Rallway, Tlnsukla, P.0: Tinsukia. . . . . Respondents

By Advocates Mr.S.Sarma, Mr.U.K.Nair & Ms.U.Das.

O R D E R (ORAL)

SHANKER RAJU, MEMBER(J):

We have heard Mr.G.P.Bhowmick, learned counsel for

‘the applicant and also Mr.U.K.Nair, learned counsel for the

Railways.

1. =~ lAggeinst the removal order dated 12.6.2000, the:

applicant preferred an appeal. On appeal the appellate

authority modified the punishment reducing him to the
loweet stage. His resumption of duty has been subject to
his being found fit by the Medical Autherities. |

2. .Earlier the applicant, in 0.A.99/1994 approached
this Tribunal- where. his plea of direction to the

respondents to provide his adequate and effective

Contd./2
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o , b
homeopathy treatment was cancelled. It is not disputed w

and admitted that the applicant was sick from 1988 till the

filing of 0.A.99/1994. But his sickness from 1988 till the

filing of 0.A.99/1994 is to be authenticated by relevant

medical certificates. Applicént has already completed 18
years of quaiifying service. A compassionate view as to his
qualifying service is required to be .taken in a view to his
right to terminal benefits.

3. The fespondents have already taken a compassiohate

view in the matter and modified the punishment reducing his

pay scale to the lowest stage.

4. ' Having regard to the rival contentions, in the .

circumstances, the 0.A. is disposed of with a direction to
the applicant to broduce ~all his relevant medical
certificates from 1988 to till thé»filing of 0.A.99/1994,
The séme shall be 'considered by “the respondents and a

decision would be taken by them within one month from the

filing of the certificates. Théreafter the applicant would

be allowed to resume duties and the intervening period

would be decided as per our observations made above. No

i

" costs.

IC/VWM - " S. &Mﬁ

K.V.PRAHLADAN ) ( SHANKER RAJU ) -
ADMINISTRATIVE MEMBER. JUDICIAL. MEMBER.
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GUWARATI:

( An application under section 19 of the Administrative

Tribunal Act, 1985 )

0.A. No. ézfz'b of 2002

Shri Biswanath Banerjee .

«.....Applicant.
- Versus -
The Union of India & Ors.

. «+...Respondents.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH
GUWAHATI:

( An application under Section 19 of the Administrative
Tribunal Act, 1985 )

0.A. No. % 0f/2002.

IN THE MATTER OF :
Shri Biswanath Benerjee,

S/0 Late Sudhir Chandra Banerjee,
Makum Junction, Digboi Road,
( Near Assam Sahitya Sabha Bhawan)
P.0O. Makum Junction,
Dist: Tinsukia, (Assam),
Pin - 786170.
) ' . ose APPLICANT.

- Versus -
1. Union of India,
Represented by the General Manager,
N.F. Railway, Maligaon,

Guwahati - 781011.

2. The Divisional Railway Manager,
N.F. Railway, Tinsukia,

P.0O. Tinsukia- 786125.

3. The Divisional Méchanical Enginéer,
N.F. Railway, Tinsukia,
P.O.Tinsukia, Pin-786125.

4. The Divisional Railway Manager (personal)
N.F. Railway, Tinsukia, P.0.Tinsukia.

veev....RESPONDENTS.

i | ' Contd.....P/2.
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o swdameth Pam-erjee

I

DETAILS OF APPLICATION.

1. PARTICULARS OF THE ORDER -AGAINST WHICH THE APPLICATION

IS MADE :

The application is directed against the following

orders :

(a) Order issued under No. ES-B/334 dated 12.6.2000
péssed by the Divisional mechanical Engineer, N.F. Railway,
Tinsukia. Whereby, the applicaht was punished with the
punishment of Removal from service with effect from

12.6.2000.

(b) Orders NO.ES-B/334 dated 7.12.2000 and NO.ES-B/334
dated 22.1.2001 issued by the‘ Divisional Railway
Manager,{P), N.F.Railway, Tinsukia at the instance of the
Divisional Railway Manager, N.F.Railway, Tinsukia, modifying
the order of removal as réduction_to the lIowest stage in

applicants present pay scale with adverse future effect.

2. JURISDICTION :

The applicant declares that the subject matter of~
the application os within the Jurisdiction of this Hon'ble

Tribunal.

3. LIMITATION :

:

The applicant declares that the application is

not time barred and well within the period of Limitation.

contd.....p/3
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4. FACT OF THE CASE :

4.(1) That the -applicant is a citizen of India and

permanent resident of Makum Junction Town, district of
¥

Tinsukia in state of Assam and as such he is entitled to

all ‘the rights and privileges guaranted under the

constitution of India and the laws framed there ﬁnder.

4.(2) . That the applicant is an employee of the N.F.

Railway, appointed on 22.7.72 as Stenographer and posted

" under the works Manager, Dibrugarh. The applicant in

v
i

‘

the same capacity was transferred to Tinsukia. He got
promotion as cbnfidential Stenographer and was posted in
the office of the DRM (Mechanical) N.F.Railway,Tinsukia
with effect from 8.8.80. vide order dated 7.8.80. The .
applicant-—was- confirmed in service with effect from

1.1.82.

4.(3) That, the applicant while functioning as
confidential Stenographer had to work under DME (Carriage
and Wagon) and also under-DME (Power) and other officers
includihg DRM Tinsukia, as and'when assigned; conseguent
to which your humbleé applicant had to discharge heavy
work load continuously 'fqr hours together_ even after
schducled office hours. Inspite of all physicai and mental
strain the applicant was dischérging his duties very
diligently and sencerely without consideration for his
comfort and health forAthch he got admiration of the
officers under whom he was working. The applicant for his

duteous,hardworking and sincerity received certificate of

appreciation from the then DRM,N.F.Railway,Tinsukia dated

29.7.85.

contd ...p/4
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A copy of the Certificate dated 29.7.85 is filed

hereto and marked as Annexure -I.

4.4, ° That the heavy works load as confidentieal steno
continously #f£or for many years casted bad effect on the
health of the applicant, as a result of which various
complicacies and diseases - raised their heads viz-
Hypertension, vertigo inflamation, burning pain in
abdomen, backachés etc. Since July 1986. The applicant also
had to undergo appendix operation at Dibrugarh Railway

Hospital on 14.5.86.

4.5, That when the céamulative effects of varios
ailmant brought down the applicant .into bed-ridden
condition then under compelling circumstance he remained
absent from duty after 30.5.88 on Medical ground and
submitted LAP from 31.5.88 to 2.6.88 and there after also.
he had been applying for leave in peace meal to DRM

(Mechanical) Ffinsukia in the following manner.

(a) Applied for LHAP on or about 6.6.88 for leave

from 3.6.88 to 17.6.88.

(b) Application dated 23.6.88 for leave from 18.6.88.

Tto 24.6.88.
(c) Application dated 6.7.88 for leave from 25.6.88.

The applicant being in a bed¥tdden condition
submitted all the applications through messenger and &o
after 2/3 days of sending the last leave application he

could learn that his prayer for leave was not sanctioned.

contd ...p/5
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4:6. That; ashthe applicant is of duteousﬂnature and
was aware of his respohsibilities he requested the
authority to sénd some body to whom he can explain the
nature - of work which he was performing while‘he was able
to go to the office. On such request of the applicant the

authorit& deputed one Mr. Thapa who was working as

Stenographer. He along with an office peon visited the

applicant at his residence on 2/3 occasions for the

aforesaid purpose. Which conddct of the applicant also

clarifies the intent of thé applicant that he was always

- willing to resume his duty but, he failed to.do so because

of his serious ailment which was beyond his control.

4.7. - That on‘20.12.88 the applicant had received the
letter dated 18.11.88 from the DRM (P), Tinsukia under the.
subject 'Unauthorised absence and contended intérfalia
as f0110ws Q—'"it is seen you have been absenting weft.

18.6.88 on the 'ground of illness without producing any

medical certificate, so you are advised to .-report to

' ADMO/MJN or DMO/TSK for medical examination".

A copy of the letter dated 18.11.88 i& filed
‘here to and marked as Annexure-II. |
4.8. That, your humble applicant on receipt of the

aforesaid letter requested the ADMO/MIN to attend the

applicant at his residence. The ADMO/MJIN attended him on

28.12.88 and performed_chekup.AAfter medical examination a

prescription was given by the ADMO/MIN mentioning the

~ disease as 'Vertigo' and

~contd ... p/6
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advised B.P. checkup regularly. But, unfortunately th

_ vemedial
Railway administration did not take any 5 measure with

respect to the ailment of the applicant which caused
detoriation of the health of the applicant day by day. It
ié note ﬁér&hy that the applicant when asked for a medical
certificate from ADMO /MJN the said ADMO declined to give
th§ samé and ghowed his unwillingness towards the request

of the applicant.

4.9. That, it is note worthy that the salary of the
applican% was withheid any rhyme and reason by the Réilway
Administration since August, 1988 and thus placed the
\applicanﬁ in penury and\ S0 he. could not make proper
arrangement forvhis'medical treatment‘adequately;‘and he
was passing the days in disfressful condition with the
hope that the Respondent authority'will come forward for

his resque. It is pertinent to mention that without a

medical Fitness Certificate issued by the appropriate

medical Officer of N.F.Railway the applicant was also not

entitled to resume duty. ®

4.10. that unfortunatly the Respondent authority
instead of providing proper Medical treatment to the
ailing applicant opted to add salt to his woands and
issued a Charge;Cheet dated 6.10.89 on the purported
charge of wunauthorised absence from 18.6.88; It is
pertinent to mention here that the charge sheet was issued

without any statement of imputition with respect to the

article of charge. However, the applicant on receipt of

the charge , -

contd ....p/7



Sheet submitted his defence statement vide letter dated

3.11.89 denying the charges.

A copy of the charge sheet dated 6.10.89 and

defence statement dated 3.11.89 are filed here

with as Annexure-III & IV respectively.

4.11. That, it is worth%y to mention here that the
applicant was neither suspended from his serVice nor was
allowed to resume his duty by the railway authority by
issuing a Medical Fitness Certificate; on the other hand
after issuance of the <charges Sheet the railway
administration kept silent for a long time without holding
and displinary proceeding and oply after a gap of about 2
years applicant had received two letters on 6.9.91 from the

railway administration. viz-

(a Order wunder Memo No. ES-B/334 dated 29.8.91
issued by the Divisional Mechanical Engineer (C&W) Tinsukia
appointing. Sri P.G.Keshavan, APO/I]@insukia as enquiry
officer to enguire into the charge framed against the

applicant.

(b) . Memo.NO.ES-B/334 dated 29.8.91 issued by the same
officer i.e. the Divisional Mechanical Engineer (C.§ W)
N.F.Railway Tinsukia purportedly given the applicant

another chance to resume duty within one month from the

dzte of issue of the letter.

contd ..p/8
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Copy of the aforesaid two letters dated 29.8.91
are filed herewith and marked as Annexur-V & Vi

‘respectively.

4.12. That, the applicant most respectfully begs to
state that after receipt of the aforesaid letters the
applicant has given his reply vide letter dated 9.9.91 with
a prayer for holding an inspectioq by DME (C & W) himself
along with a doctor to assess the Physical condition of the
applicant before holding the proposed Disciplinary
proceeding and also to allow resumption of duty after such
inspectionsg. But, unfortunately no action has been taken.
Which in action on the part of the DME (C & W) is 1in
centravention to Rule- 3(2) (i) of the Railway Services

conduct Rules 1966, which is quote below for reference:-

"Every railway servant holding on suspervisory
post shall take all possible steps to &nswee the integrity
and devotion to duty of all railway servants for the time

unades .
beingAhis control and authority."

4.13. That, after a long gap, by leter dated 4.9.92 the
enquiry officer informed the applicant that the DAR
enquirvy would be held on 28.9.92 in his chamber at 10
hours andv the applicant persoanlly appeared before the
enquiry officer, when the enquiry was held in summary
manner; without following procedure as required under the

Rallez and not the even following the principles of Natural

contd ....p/9
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Justice. The enquiry officer conducted the said enquiry in
a very perfuqctory manner énd put some incriminating
questions to the applicant, althouéh no statement of
imputation o£ misconduct was disclosed in support»df the
Article of charge in the Charge-Sheet. The incrimination
questions put to the applicant.are mainly the Question No.
4,5}6_ & 7 etc. Which were made in absence of any.evidence
produckzed by the Diciplienary Authority and there by
violated the procedure for imposition of Major‘panalty
ennumerated in Rule 9 (21) of the Railway Servants
(Discipline & Appeal) Rules,1968; which is guote under.for

reference:~

"The enquiry authority may, after the Railway

.servant closes his case, and shall if the Railway_servant

has not examined himself, generally question him on the
circumstances'éppearing against him in the evidence for
the purpose of enabling the Railway servant to explain any

circumstances appearing in the evidence against him"

It i§ note worthy thaf the enquiry repért was
not'supplied'to the applicant prejudicing him to represeht
against “the énquiry report  29.9.92. ‘Moreover, ﬁq
documenps, and Ao oral -evidence wa; produced‘before the
enquiry officefs showing that how and in what manner your
épplicang is gquilty of chagres nor any opportunity was
given'to the applicant to ppevruse the documents on the
basis of which enquiry was held. Hence, it can'be said
that thére 1is gross violation ‘of the principles of

Natural Justice; and the Rules of

cond ...p/1l0
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procedure for imposing major penalties to a Railway

servant.

After conclusion of the aforesaid purported DAR
enquiry no further action was ¥faken and position of the

applicant remained uncertain.

4.14. That, wunder the aforesaid circumstances the
applicant had prefessed the O0.A. N0.99/94 before the
Central Administrative Tribunal Guwahati. Bench, Guwahati on
20.5.94 contending inter-alia that he has been suffering
from various ailment since the month of May 1988 and
getting no result in allopathic treatment, the applicant
resorted to Homeopathic treatment where by he got some good
result but, the railway authority did not sanction leave on
the ground that Homeopathic treatment was not recognised
under the Railway Rules-and circulars.

Thus, the matter become complicated by passing of time and
the purported Charge-Sheet and result of the DAR enquiry
held against the applicangfgéen kept under carpet putting
the whole matterg in abeyance and resultantly the applicant
was without any work, without proper treatment and without
any salary since long time and passing his days in a‘very
distressful condition. The applicant in OA /99/94 sought
reliefs namely (i) to provide adequate and affective
medical treatment etc. (ii) té regulerise the period of
absence from 3.6.1988 till his resumption to duty treating

the period on leave.

‘contd .....p/11
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4.15. That, the honourable Tribunal while disposing of
the O.A. 99/94 vide order dated 8.8.95 was please to
opserve that the applicant was not terminated from service
at any point of time nor the Disciplinary Enquiry resulted
in any order adverse to the applicant and while holding so,
the Tribunal came to the conclusion as follows:-

B i eeeecessessssssssssssssIn the peculiar situation
where he is neither on duty nor his services are terminated
what the respondents should do or the applicant should do

is a matter for those parties to consider."

4.16. That, your humble applicant on receipt of the
certified copy of the Judgement and order dated 8.8.25 on

Respondent Authowity
26.10.95 submitted the following applications to the, for

allowing him to resume duty -

(i) Application dated 30.10.95 to DRM(Machanical) 1'

N.F. Railway,Tinsukia.

(ii) Application dated 28.12.95 to CME,

N.F.Railway, Maligaon.

(iii) Application dated 30.1.96 to G.M.,

N.F.Railway, Maligaon.

(iv) Application dated 21.11.96 to G.M.

N.F.Railway, Maligaon.

contd.....p/12
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4.17. That, thereafter susprisingly the DME,
N.F.Railway, Tinsukia (i.e ‘Disciplinary authority) vide
order dated 2.12.96 appointed a Board of Enquiry to hold
fresh DAR Enquiry aginst the applicant and it was also
clarified by him by his subsequent letter dated 10.12.96
tHat the DAR Enquiry would be held in reference to the
Charge-Sheet dated 6.10.89 which meant second time enquiry

denevo on the same charge,

Copies of the order dated 2.12.96 and letter
dated 10.12.96 are filed hereto and marked as

Annexure- VII & VIII respectively.

4.18. That, the applicant begsl to state that the
aforesaid order and letter were issued in violation of the
Rule so the applicant made a representation dated 30.12.96
urging to drop the Annexure-VII & VIII letters and prayed

to allow him to resume his duty but, it yeilded no result.

Copy of the representation dated 30:12.96 is

filed here to and marked as Annexure- IX.

4.19. That, finding no other alternative your humble
applicant again approach this Hon'ble Tribunal and filed
the O.A.'No. 60/97 on 19.3.1997 seeking relief for quashing

the Annexure X & XI letters and further to allow him to

resume duty, to treat the period from 18.6.88 as on duty

and other consequential benefitg.

~contd ...p/13
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4.20. That while the = 0.A. 60/97 was pending

adjudicatién the DRM(P) Tinsukia, vide letter datedy

1.7.97 communicated cancellation of the Board of enquiry

dated_2.l2.96 DRM(P) in his letter dated 1.7.97 made the

following observationsg.

"(i) Major penaltyfchargesheet was not framed
in proper Way as can be.seenlfrom the officé cdpy of the
chargesheet at SN -101 aﬁd 102 that (a) No definite
charge of Articlg-ll of 'Annexure-l was mentioned. It
simply mentioned as undér."£hat said.Sri B.N. Banerjee
while functioning as Steno/TSK durihg the period is

\ , v
charged as under."

(b) _"" Statemént of imputation of misconduct/

. misbehaviour was not completely brought out in Article-I

of Annekure.— ITI and that also withouf any'relemant

reference of service conduct Rules.

(ii)’On being thrdugh.the enquicry report and
ndtings‘and‘counter notings available in the file, I am
in the conclusion that though Sri B.N. Banerjee,
confidential Steno/Tsk cannot be held responsible for
being unauthorised absence ffom duty w.e.f; 18.6.88 to

8.7.88 as “he applied for leave and denied by

-sanctioning authority, but he can be charged for being

uhauthorised absence frdm'duty after the expiry of the
period of leave applied for.
ST P /
Thus, beﬁqré finalising the case an opportunity

should be given to Shri B.N. Banerjes,confidential Steno

to repfesent within. 15(fifteen days as to why he could

not be taken up for misconduct remaining unauthorised

contd....pP/14



absence from duty w.e.f. 9.7.88 with violation of Rule

. : b34
3(i),(ii) & (iii) of Railway Service conduct Rule.

4.21 That the OA NO.60/97 was finally disposed of pive
4.2.2002 upon hearing both sides, and while disposing of
the O.A. the Hon'ble Tribunal held that from the letter
dated 1.7.97‘it appears'that the Disciplinary Authority
came to the conclusion that the Disciplinary proceéding
initiated against the applicant was defective. However,
the authority contemplated a fresh proceeding and for the
purposoe the applicant was given\an oppértunity to prefer
a written brief within 15 days for consideration before
finélising the Disciplinary proceedings. It appears that
the question before the Disciplinary Authority was whether
the applicant could be charged for unauthorised absenée
from duty after expiry of the period of leave applied for.
And, ultimately directed the applicant to submit
representation to the competent authority of the
respondents within a period of 1 month from the date of
receipt of the order and the respondent shall communicate a
speakig%order within a period of 3 monfhs.

A copy of the Judgement and order dated 4.2.2000

passed 1in _O.A.NO.60/97 -+ is filed hereto and

marked as Annexure-X.

4,22 That, thereafter the applicant preferred
W.P.(C).NO.1166/2000 before the Hon'ble High Court

assailing the aforesaid order of the Hon'ble Tribunal

Conitd...p/15
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passed in O0.A. 60/97. The Hon'ble High Court vide order
dated 15.3.2000 upheld the findings of the Hon'ble
Tribunal and directed the applicant to make repfesentation
before the Railway Authority within a period of 3 weeks
and further directed the Authorities to finalise the
proceedings within 6 weeks of submission of the

representation by the applicant.

A copy of the order dated 15.3.2000 is filed

hereto and marked as Annexure-XI.

4,23 | That applicant begs to state that the
Disciplinary Authority» by theear pleadings before the
Hon'ble Tribunal as well as before the an'ble High Court
tried to show that afterlcancelling the Constitution of the
Board of Eﬁquiry vide letter dated 1;7.97, the applicant
was given an opportunity to prefer a representation within
15 days for  consideration before finalising the

disciplinary proceeding, which the applicant did not avail.

In this context the applicant begs to state that
the case no.0.A. 60/97 was filed inter alia challenging
the Constitution of the Board of Enquiry and the letter
dated 1.7.97 issued by the DRM(P)/Tsk during pendensy of
the 0.A.60/97 amd there was no occassion to submit a second
explanation on the basis of the order given by the
disciplinary authority position becomes crystal clear that
there in no charge as such pending aga®nst the applicant
and whatever was contemplated to be done was baseless and

can said to be like a3 castle built in air.

Contd....p/1¢
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4,24 That as per direction of the Hon'ble High Court
your humble applicant submitted his representation dated
17.4.2000 before the | respondent authority on such
representation being made the authority did not take into
consideration the various <contentions made in the
representation and passed a non-speaking order dated
12.6.2000 holding that the applicant was not at all willing
to abide by Railway Rules and lawful instructions of the
authority tﬁereby, violating the Railway service conduct
Rules 3(i) (ii) and (iii) of 1966 and hence.came'to the
conclusion in terms of Rule 301 (6) R.I. and 5 (10) R.I.
and imposed the penalty of Removal from service with effect

from 12.6.2000 (A.N.)

A copy fo the order dated 12.6.2000 is filed

hereto and marked as Annexurre-XII.

4,25 That, the applicant begs to state that the
respondent authorities have passed the aforesaid order in
violation of the Hon'ble High Courts order and manner of
removal from service is illegal, arbitrary,whimsical and is
not in consonance as per requirement of Rule 9 (6) of

Railway Servants (Discipline and Appeal) Rules 1968.

4,26 That the applicant.beiné aggrieved by the removal
crder preferred an appeal dated 1.8.2000 to thé DRM, NF
Railway, Tinsukia who is the Appellate Authority. The
applicant in the Memo of Appeal prayed for setting aside

the order of REmoval and to allow the applicant to resume

Contd...p/17
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duty. The appeilaté authecrity by Order vdated 7.12.2000
modified the order of punishment by 'reduction to the lowest
stage 1in applicants present pay scale with adverse future
effect." Further, the DRNM(P)/Tsk who communi;ated Appellate
authorities order in his letter No. ESﬁ/334 dt. 7.12.2000, and
;n its said letter advised the applicant to report to the
Office within. 15 days from'the date of the recéipt of the

letter with proper Medical Certificate covering the period.

"A copy of the Order dated 7.12.2000 is filed

hereto and marked as Annexure --XIII.

4.27. That the applicant bégs to state that the Order

of the appellate authority does not contain the period for

which the applicant has been asked to produce the Medical
Certificate, which shows that howo whimsically and with a
preconceived mind the appellate authority gave its £finding.

Moreover, the appellate authority failed to appreciate that

the applicant was very much willing to resume his duty but

the appellate Order being a‘nénespeaking order he could not

ascertain that in wahat manner he will have to Tresume duty.

4.28. That, under sucﬁ circumstances applicant moved a

representation on 16.1.2001 before the appellate authority

_seeking clarification on - the Order. After receipt of ‘the

representation the DRM(P) communicated the Order dated

22.1.2001 directing the applicant to ‘veport to the office

within 15 aays with pfoper medical certificate covering the
period etc, and it was added that the applicant ;f
will not resume duty as per direction it will be presumed that
the applicant is not wiiling to report for duty and the order

of penélty as passed by the Disciplinary Authority

contd....P/18
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will hold good.

A copy of the order dated 22.1.2001 is filed

‘hereto.and marked as Annexure-XIV.

4.29 That the applicant in this contest, begs to state

that DRM(P) not himself being the Appellate Authority the

direction made in his letter dated 22.1.2001 to the effect,
"failing which it will be presumed that you are not willing
to report for duty and order of penalty as passed by the

Disciplinary authority will hold good" has exceeded -his

power as it amounts to modification of the appellate order

passed by the appellate authority, namely ; the Divisional

Railway Manager, such a modification of the appellate

order has seriously prejudiced the applicant.

4.30 That, the‘ applicant humbly begs to state that
the contention of the appellate authority in order dated
22.1.2001 to the effect that the findings of the
Disciplinary Authority are warranted by the evidence of
records 1is not correct. The Applicant states that the
.wholé Disciplinary Proceeding was based on no eyidence and
the service of the applicant was terminated on such a
charge—sheet which does not coﬁtain the statement of
imputation of misconduct and it is a fit case where this
Hon'ble Tribunal would be pleased to lift the veil and
scrutinize the clear picture resting upbn which the
applicant was subjected to penalty. Moreover, the entire
proceeding was conducted in violation of Rule 9 (6) of DAR

Rules.

Contd...p/19
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4,31 That, the applicant remaining aggrieved preferred
Gooa Revision‘application dated 8.3.2061 before the General
.Manager, N.F.Railway, Maligaon, Guwahati =-11. In the
meéntime a period of 18 months after the last date of the
statutbry period of 45 days of filing the Revision
Application is going to be elasped shortly, but till date .
the applicant did not receive any order from the
Revisional Authority. So under the aforesaidjposition the
épplicant has approached this Hon'ble Tribunal to redress

his grievances.

£ 5. GROUNDS ‘FOR RELIEF WITH LEGAL PROVISIONS

i. For that, the DRM7TSK as appellate aﬁthority
modified the punishement by reduction to lowest 'stage in
applicants pay scale with adverse future effect and
simultaneously imposed some absurd conditions and thereby

rendered the appellate order in operative.

ii. For that, the appellate order passed by DRM/Tsk
.amounts to double punishement as because in one'hand
punishement imposed by the diSciplinary authorit? has been
modified and on the other hand direction for removal from
service on non—fulfilment of some absurd and vague
conditions and thus the appellate authoriﬁy has blown

hotvand cold in the same breathe.

iii. For that, the major penalty charge sheet No.ES-

B/334 dated 6.10.1989 issued to the applicant was not

Contd...p/20




framed as per requirement of Rule 9 (6) of the Railway
Servents (Discipline & Appeal) Rules 1968 , which 1is
evident No. ESB/334 dated 1.7.97 0f3 the DRM(P)/Tsk, who
inter ali@ observed that no definite charge was frame Ad
and statement of imputation of misconduct was not brought

out etc.

So DAR Enquiry proceedings held by the Enquiry
Officer on28.9.92 in reference to the invalid charge sheet

is illegal, arbitrary and inviolation of the D & A Rules.

iv. For that, the Bnquiry Officer during the
enquiry proceedings held Ton 28.9.92 asked some
incriminating questions to the applicant inspite of non-
discolsure of specific charges by the Disciplinary
Authority against the applicant and in absence of any
evidence produced by the authority in the enquiry
proceeding ; the enquiry officer having acted as a Judge
as well as a prosecutor violated the provisions of Sub-Rule

(21) of Rule-9 of D & A Rules.

V. qu that, the DAR enquiry havingdone on the
basis of an invalid and void charge-sheet and no adequate
and reasonable opportunity was afforded to the applicant
and the whole proceeding was done in violation of D & A
Rules and as such there is violation of the principles of
patural justice rendering the DAR enquiry illegél,
malafide, biased, arbitrary ahd any action based thereon is

liable to be set aside and gquashed.

Contd....p/21



vi. For that, both the Disciplinary Authority as well
as the Appellate Authority failed to consider that tyhe
Applicant although was absent .from duty till December 1988
for which absénting period he submitted leave application
but'subsequently all his applications prior, during and
subsequent to the long pending DAR enquiry with a prayer
to allow him to resume duty were not considered by the
authority ; particularly the application dated 9.9.91 too
the applicént's controlling officer nemely DME (C &
W)/Tinsukia, who is also the Disciplinary Authority to
visit his residence along with doctor to assess the
phusical condition of the applicant and to take
appropriate remedial action enébling him to resume duty
but, nothing has been done and as such there is violation

of Clause (i) Sub-Rule (2) of Rule-3 of D & A Rules.

vii. For that, the respondent authority ought to have
-considerea that the only charge .brought against the
applicant was for unauthorised absence and not for any
misconduct in the  nature of moral terpitude,
misappropriation causing 1loss to Railway or in sub
ordination and that the long period since after the period
of absence by leave application was spent due to pendency
of the DAR enquiry/Disciplinary proceeding and delatory
tactics resorted by the concerned officer in different
stages so, the applicant cannot he held responsible in any

way for long pendency of the matter.

viii. For that, the. Railway Authority since the

inceptibn of the present tangle instead of providing proper

Contd...p/22
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medical treatment to the applicant for the ailmeht
suffered by him he resorted to punitive action viz
issuance of charge sheet, non-payment of salary, non-
sanction of medical and other leaves add keeping the whole
matter in»abeyance indefinitely and lastly‘the appellate

authority also failed to resolve the issue in finality.

ix. For that, the impugned order passed by the
respondents has effected 1life and 1livelihood of the
applicant and he has been put to a very distressful

condition without any means of livelihood.

X For that, . the impugned order <caused great

hardship and injustice to the applicant.

Xi. For that, the entire proceeding is in violation
of the principles of Natural Justice and Administrative
fair play in as much as violative of Article 14,19,21,23

and 311 of the Constitution of India.

xii. - For that, in any view of the matter the orders

impugned are liable to be set aside and quashed.

6. . DETAILS OF REMEDY EXHAUSTED :
!
That there is no other alaternative and
efficacious remedy available to the applicant except

invoking the jurisdiction of this Hon'ble Court under

Section 19 of the Adminisiration Tribunal Act, 1985.

Contd.....p/23
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MATTERS NOT PREVIOUSLY FILED OR PENDING

BEFORE ANY OTHER COURT

The applicant further declare that they have not

filed any application, writ petition or suit in respect

of the subject matter of the instant application before any
other court, authority or any other bench of this Hon'ble
Tribunal nor any such, application, writ petition or suit

is pending  before any of them.

8. RELIEF PRAYED FOR :

Under the facts and circumstances stated above in
this application the applicant prays for the following

reliefs :

8.1 Setting aside the order or the Respondent no.2
the Appellate Authority issued under No.ES-B/334 dated
7.12.2000 and the order No.ES-B/334 dated 22.1.2001 : and
the order of removal from servicé dated 12.6.2000 passed
by the Respondent No;3

8.2 Tovseﬁ aside and quash the major penalty charge

sheet ES-B/334 dated 6.10.89 as invalid and void ab-initio.

8.3 To direct the respondent to allow the applicant

to resume duty without imposing any condition.

8.4 Directing the respondent to treat the pericd from

18.6.88 till resumption of duty as on duty and to give

Contd...p/24
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him all consequential benefit the applicant is entitled on

the law and equity.

8.5 To pagg any other order or orders as deem fit

and proper by the Tribunal.
8.5 Costs of the case/

! 9. INTERIM ORDER

Pending final decision of this application tha
applicant seeks issue of the interim order directing the
respondents to allow him to resume duty in the post of.

confidential Stenographer in the present scale of pay.

10. APPLICATION-IS-FILED-THROUGH ADVOCATE :
1. PARTICULARS OF I.P.O. :
I.P.0. NO. :“7@576899

Date of issue : 3.9. 2002

Issued from

Payable at

12. LIST OF-ENCLOSERS

As stated in Index. -

«esss.Verification

e onath rbcvhéfjkn, -



VERIFICAT I ON

I, Shri Biswanath Banerjee, son of Late, Sudhir
Chandra Banerjee, aged about 51 vyears, WOrking as
Considential Stenographer, N.F.Railway, Tinsukia, do
hereby verify that the statement made in paragraphséﬂ,&ﬂ,éﬁu
4ﬁ;#%)é'8,G‘?,A12,é43)&ﬁ3)9ﬂ5>4'1¥- are true to my
knowledge and those made in paragraphsz;%gz&g;zzzzggz;&sre

true to my information derieved from records and the rest

are my humble submissions before this Hon'ble Tribunal.

Date : &5-9-20b ((5/1 E A AN W‘H; Zb»wquo{iﬁ_z_a

Place : GQUWRHAT] S I GNATURGE
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Annexure - I .

Raj Kumar
L B.E.(HOHS.)

Indian Rly. Service of Engineers.

TO WHOM-EVER- IT MAY CNCERN

During my tenure . of one year as Divisiona;v
Railway Maﬁager, Shri Biswa Nath Banerjeel worked and
assisted me. as an ver& able, sincere and .devofed
stenographer. He was always available in officé even when
office hours had expired . He is prdfeSsionally very
competent and - totally dedicated to his work without

consideration for his comforts and health.

I wish him a prosperous & healthy future in

i

; o
official as well as personal life. ot

Sd/f Illegable.
29 % 85.

Divisional Railway Ménager,

NF. Railway/Tinsukia.

Certified to be true copy

SRy
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No,ES/B/334 ot Offfce of the
, nivl, Rly, Han\q(s-‘ (v) 1uv
. Nated, 18. 11—58

To

Shri Biswanath Baner joe, \
C/0 Shri Sudhir ch.” Baner jce
Fear Ol Ral lway Health Ujje
Dinvot road, F.U.Mayiey Jn,
13"“. DJbrnomh 786125,

»

Subt Unaugiorined abse

!

: It is geen that you havn« heen absenting w,e, £fo.
18.6,88 on grounds of illnees without aut.hm“i_y or
without produc lrg any medical cer: .-4_....51\\.,

S0, you are advised to report to ADMO ALIN - ¥
DMO/TSK g0z madical examinacion, :

-

. 1 ' (‘/Cﬂw%/

§ for niy1, bartue, w o (9),
{\'o-a“ail\ «YO L‘:L“"\"l'\

Copy to: 1) ADMO w17 W o
©2) DO /TSK, .
i
/“//1 '
2 - -
for Divl, Reilwe; Maizayer R DO
NeFo Rajlwa s Yinsukia, ot
i
¢ }'
Cemﬁed to be true copy . o ;

&afa’catev e ' ‘ ) - |
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To:
The Div8siohal Mech.Engineer(C&W),

N.E.Rly./Tinsukia,

Sir’

\ ' Ref:~ Major'Penalty.char esheef
No.ES-B/334, dt.6.10.89
issued to me by you.

1. With profound respect and humble submission, I beg
to state that I have received the above chargesheet on
27.10.89 at about 14 hours,and it ig noted that I have
been charged with unauthorised absence from 18/6/88,

It will not be wise to term my absence as unauthorised,

xksenge because I applied for leave as followss~

(1) Applied for LHAP from 18/6/88 to 24/6/88 - Sent thros
v Sri C.L.Bardhan, Peon of our office who came
to my house on 23/6/83, _ g
(11) Applied from 25/6/88 to 8/7/88 on 6/7/88 in ref, to
your letter No.ES/B-334, dt.30/6/88 ~ Sent thros
my brother, !

2; Thereafter I'cbu&d not apply for any further leave,
and the reasons which led me to remain absent from duty
are indicated below i~ -

2.1. From previous prescriptions of Rly, medical, 1t will

be seen I had been given treatment of chronic amoe-
blasis from 1979 to 1981, )

2.2. 1 attended AMO/MIN on 11/12/81 for pain on left hypo-
: . chondrium, S :

2.3, Being unsatisfied with treatment, I got private

X-Hayaed on 28/11/82 and pathology as abdomen Koch,

2.4+ I was referred to DMO/DBRT on 6/12/82 alongwith
AMO/MJIN's ‘report, r 1 attended DBRT Hospital on 7/12/82
whefe I have been examined by DMO Laskar, Dr, Newar, e
etc, and they saw my X#Ray repor® and examined my
stool and urine on 8/12/82, by, Newar reported that
cliniCally\I do not seem to be a patient of Kochis
abdomen, and“.3s they found RWO ovum, so, I was pres—
c¢ribed the treatment:oﬁ,helmenthiasis, and returned
me to AMO/MJIN with the instruction to come after one.
month for X-Ray examination, Accordingly I took
treatment of helmenthiasis, but no RWO was evacuated,
I was X-rayed on 19 10/1/83 of m% U.G.I.T. and :
' ' =Ray 1t is seen
stomach contraction and duodem caﬁ'cannot be visua-
lised), appendix portion wgs not X~Rayed,. (In the
meantime on 17/12/82 I gt stool examined privately
and nothing abnormal found about amobiasisg.f

2.5, On 13/8/83 severe paln in sacro-joint felt. So,
private Dr, was consulted (as Rly, Dr, was not avai-
lable) who advised me to do X-Ray. However, on
availability of AMO/MIN, he examined me on 15/8/83,
Prescribed and allowed bed rest., On 22/10/83 1
attonded AMO/MIN for the same trouble, who oxamined
mé and preseribed medicinegs, |

4
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2.6, On 15/3/84, I réported to AMO/N .. .ur the same trouble,
and referred to DMO/DBRT, and remained in the hospital
from 16/3/84 to 26/3/84 'Stool and urine were examined
on 17/3/84, In urine calox was found and stool NAD,
but no amogba, As no fruitful result 'was forthcoming,
55 Per advice of Dr, Newar my stool was examined on-
22, 23 and 24/4/84 and veg, cell & RWO(+) was seen.

2:7. After examination also in DBAT hospital blood wae coming
with stool, So, on 28/3/84 I attended AMO/MIN for

abdomen pain who examined'and prescribed and advised me &

to take much water.

2.8, On 8/9/84 I reported to ADMO/MIN for the same trouble
who examined me and prescribed medicines,

NB:~ So far B/P had been checked by dll the Doctors at
every time and found normal, and as such no men-
tion made in prescriptions, '

249, On 20/2/85, I attended AMO/MIN for the same trouble and
1 was referred to BMO/DBRT on 21/2/85, DMO/Dr.Bordoloi
examined me, who recorded B/P as 160/100. 1 told him
that B/P may be for original trouble., But he prescribed
B/P medicines, My nose was checked by the specialist,
my anus was checked by the surgeon and found fissure
with piles and brescribed medicines, I was under sick

from 18/2/85 to 24/3/85. (Original records seized by
AMO/MJIN) , - | ‘

/

2.10, I reported to ADMO/MJIN on 15/2/86 for the same trouble
- who diagonised me as chronic amobiasis and praescribed

medicines, ADMO/MINGn 18/2/86 investigated my sn details

and prescribed medicines for the same troubles, As ~

prescribed by ADMO, I purchased one of the medicines
Polyzyme from market,

As I was not satisfied with the treatment, so, I
exmined my stool’ and urine.privately in the Presidential
Clinic and Assam Laboratory jon 8/3/86 and no tmmx trace of

aQera 8&3 found, I showed bQ&h the reports to ADMO/MJN to
r+ A,%hakraborty who told me he does not believe these
‘reports, That is why, ADMO/MJN referred me with his letter
dt.13/3/86 to DMO/DBRT. DMO Dr.Bordoloi examined me on
14/3/86, and as per hls advice I went to Prof A.M,Rahaman
(fees paid by me) who examined me after seeing the X-gayand

to DRM/TSK Sri C.D.ﬁrinivasan, it bhas been confirmedrbquMO/
DBRT Dr, Bordoloi to DBRM that it is gastric ulcer medicinesy
whereas Rly.X-Ray done on 10/1/83 did not show any gastric
ulcer. As ADMO/TSK was busy with QMO's inspection programme
and for other official works and perhaps he went on leave and
as the case was being delayed, I got X-rayed of stomach and
appendix privately at Modern X~Ray clinic on 30/3/86 on the:

(QQMe !;Qeﬁgﬁe ap/a) ]
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e swolled and difficully experienced in aevacuating. ---.
S PsK.Choudhuxy oxamined the anus and told that anus was
/ i imed and by the by said that Class-IV staff are not

good enough Lo glve enaina. ilowaver, he prescribed acriflavin

with hot water heat in_anus and to apply fueidin ointment
locally. Accordingly, I did so. Surgeon p.K,Choudhuxy
advised me to get the B/P checked up from time to time at
MIN/TSK Rly. Hospital and 1 uged to do this. Excision of the
appendixe could have been avofded had diagonosis made
properly well in tipe. Not a single RWO could have been RYRE)
ovacuated even aftex taking helmenthiasis troatment by Rly. .
3., On the other hand, ;in working side I have been put in
additional burden of CA-to-DRM's work over and above work

.~ of Steno of DMEs, as the post of ¥ CA-~-to-DBM was vacant
perhaps from 17/2/83 to end of }986. As the post of Steno-
to0-DSO wgs lying vacant. since long, therefore, 1 have been
sometimes ordered to attend Accident enquirlies (by the
order of DBM or on request of DSO to DMEs where DMEs wer¢
not members, or by DMEs where they are members)in office}
and sometimes it happened when 1 was-attendin"accident
enquiries or taking dictation of DMES or DSO (with the
permission -of DMES on his request), DRM called me for
urgent dictation which I took and typed instantaneously or
later on. My nature of woxk in those period run into so
minute details that 1 cannot remember each and every event

atlthis distant date, However, a brief account is given ¥
belows— - '

3,1, DBM or DMEs marked papers as CA/Steno for connection
and put up, which 1 took to Sections and got put up
in files and take to them for dictations to avoid
delay, took dictations, typed and give dealing Sec-
tions of all Branches directly by me. Puting up 1is
done during office working hours, dictation taken
sometimes after office hours and typed thereafter

(whexe when officers not present) for sign and despatch
on next days. ‘

3,2, Custody of cash imorest of DMEs (details a/c kept by

Stores Deptt.). It was perhaps Bs.3000/- later raised
to Rs,10,000/~., Moreover, separate cash is kept foxr
supply of gas cylinders to Bunning Hoom.

3,3. With the newly created post of DME/C&W paper work
~ 4increased for | o, especially Inspection notes of

various types over and above that of DME(P) which 1
took dictatlons,

3.4, Huge DAM's inspection notes.

3.5, Joint Inspection'notes of DMEs_with ¢ther Branch ,5‘
officers (especlally safety_drives)° ‘

3.6, Typed hand—writﬁén Inspection Notes/letters of DME(P),
DSO, DME/C&W when they could not give me dictations,
as I was busy with DBEM dunring office warking hours.

'
}

3.7. When DEM was not available in TSK, I used to type his

dictations taken in previous days and took dictations
of DMEs/DSO.

3.8, When DMEs, DBM were not available in TSK, I worked in
connection withisorting out and pa# placing of CRs
for E.B./Selection/Review of_ service, Filing of con=-
fidential papers in DMEs and DRM's :confdl. Sections. ;
Issuing reminders to letters from DMEand DRM's Confdl.

(CQntdoto;;;p/4)
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Section. Follow up of Vigilance prenventive éﬁ%ck
reports of Mech.”eptt,v(viz.issuing.letters'to Sheds/

Depots for obtaining remarks therefrom, re lying to
¢ _ MLG HQ, issuing'Of.charggsheet & follow Upg, _

Maintenance of Confdl, reports of Mech.Deptt., which
includes getting the CRs initiated by Sre¢Subordinates,
AME, DMEs/Review acceptance, Uespatch to HQ CRs and in
case of CRs of FIs remarks from Dy.CME(F) and that of
AVTI fxom CMT were to be obtained, .

CRs of all Branches were to be got reviewed/accepted by
DBM and to be sente to ‘respective Branches, CRs of all
Branch officers after initiation by DRM sent to HQ.

Reply to confdl. letters, where possible, had to be
grepared by me after collecting information from
ections or put up to DRM/DMEs for_dictation,

3.9+ Dictation andatyping of PCDOs and remarks to HODMs and
other meetings by DRM, ‘ o

3010, Suppose DRM's forwarding letters were of few lines, but
o enclosures run into few pages, so, I had to -type the
enclosures, because there was no photostat machine in
DRM's Office at that time., So, I had no alternative.
It was procured perhaps in 1985-86 (actual date I
cannot remember), o S

- 3.11, Hss As others officers like DEE, DSTE had no steno,
therefore, their manuscript drafts after approval by
™ DBEM had to be typed by me (when their typists were
: not available) for despatch to HQ under DRM's signa~
ture on grgent basis, '

4. My CRs from 1982-83 to 1986-87 will speak for myself
for hard work rendered to the Administration. DRM also
- commended that I had worked without consideration of
my comforts and health duringnhis tenure., It is lezrnt
‘that DBMs had awarded Rly.Week awards which I did not

- The quantum of,worw_renderedvto the Administration
by me during that period was abnormally beyond my_capacity
and 1t has certalnly bad effect on health and mind gradua
thereafter, and I do not know what will be termed in medica
terminology of such a state of affairs.

.  However, I have been feeling a kind of vertigo, etc,
So, in order to Overcome this I took homoeopathy treatment
sofetimes from Sept./87. The Homoeonathist told that

| - While I have been waiting for feeling total symntons for

| selecting homoeopathy remedy, I have received DRM(P) /TSK'* s
letter No.ES/B-334, dt.18/11/88 advising me to report to
ADMO/MJN ‘or DMO/TSK for medical examination, ~ADMO/MIN has
been requested to atiend me at home, who attended me on
28/12/88 ‘and gave prescription on 1/1/89 and I took his
medicines, On 11/4/89 1 sent him fnformation to check up me
at home, . He told the messenger to.get me checked up by
privato doctor and returned the fees of Rs,10/~ % sent to

him as Doctor's fees, 1If You like, you can ask him about
mG; : . .

'(Contd.tp..op/s)
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6 ConFidering my above facts, you are requested to look
. © into the matter syppathetically and exonerate me from
the. charge and allow me to walt at least_one month as
fluctuation of giddiness is %xek there. - A letter may
please be issued by you addressed to DMO/TSK, ADMO/MJIN
with copy to me for medical check-up if I desira to do’

- so,or as you deem fit,

-~ With regards;
-Yours{faithfu{iy;
sd/- |
Dated, Makum Jn, (Biswahaih Béherjee)

-3/11/89, v e Confdl: Steno to
DME/TSK,

N.F.Rly.

e 00 Qe |
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- ANNEXURE— \/|[ 37—
et / C
'
| -
/ , ( BecIS STERED WITH A/D. )
Ilv¥. Railway. , .
T - mu)/aste ot
v Dt .29-8-1991,
No. ES-B/33%4. e
To
Shri- Biswanath Barorjcc,
. Confdt, Steno to DM:/TSK.
C/o Shri~ Sudhir Ch. Banerjes
licar 0ld R1ly. Health Unit, Digb01 Road.
° ' P.B, -~ Makum Janction:
Dist.~ Tinsukia, (Assaa).
Subs= Resumption for dutye:”
: You are absenting from duty unauthor1sély'k 0.f 3-6-03 and
x you were requésted earlier also to report for duty vide this office
letter No. BS~8/334 dt, 30-6~83, but you have not Joinad.

- Yeu are hereby given anothor .chance to. reaume duty within
one month from the date of issue this lotter, otherwlae action as
per rules will be taken against you. ‘

Please acknowlodge rquipt.
[ ' .
,
f
,m\q’
Divnl,MNe 0al Enginear(c&w)
NP Rallway Tinsukia. ;
cefﬂﬁed to be true. capy

%“z/mﬁ
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SLAEDARD FOm OF OMLZR RALATTON TO pr- OLITIHNT ¢F :x:qumr CFF B2 /DURAn
OF THQUIRE_(RUUE_2(2) (T n3 gv b)__"’JT“” 1000 |

\.-.-..—....,.......-.... e aee .

NO._“E_: - 12/ 254 - o :
N, F, R/\IL»H\X ~IAIE OF ADMI, . - O daded: 02 .12, )q()é-
(brit(r) 15 Offico Flaco of isous -I8K o » _

g_i VDB R

o3 e

Thora are in inquiry undoer mlb 9 of tha R‘lﬁx . Jrvnnt(DiSnmpi
(Arm)n") Rules 1960 is boing hold ncmnot Sri 6.1!5\00/"’\0(1 5x T\f/Lg/Q-Q_

S levg ]

(O'Y\ o 10 DM t/ g’?ﬂqm & D‘Si(,n"tion of R\y. VOrV'lnt,) nnd W]]“‘I“"ns £
undel sj@nyd c0nsid r(3) ‘that a Bonrd of ingquiry and Inquiry Offic,n shoud
ba armontod to inquire in to tho chargas fromad ngninat him,

New ,‘ Uloto!‘om, tho undorsignad in oxorciso of the T\O\JOI‘S confored by Ru Jo.
(?) of the enid rulss, horoby nnpoinf(s) - ' ;

. . N
Moard ¢f inquiry consisting of &

Y = /\’_(x.lfxﬁfu,t\mt/cqwq?%ﬂ

Iharo on Lor M3 nnd dasgnnt on /

b c. i.\‘jﬂdl I\POH'\ "TS)")""' I }umhard of Lho zonm of QUi TY o
’5, : / / } Iy \%\\\q&a
S B
Inau! :y/O(‘Ncur) ond mnufzy‘ o!‘FJL, ar Lo fllql)Nn?iﬁsgilvrj);f Ti‘js g |
ngoinat the caid shri A ’a\»\h“r\ou!\‘:[}‘“ ’*M”Y( 09 - Lewmd |
I'A | I)yaifi;i(tt':g:‘ug% 21;{, Hao

l

‘ Discing hmry Imthcmil,j

Cony t,c) - ohri PH/SV)_‘{]__‘?&E}_@EJ\,@ LR Q-.).....(Nmuo & Dﬂlmnn.on of tha
Riy.Servant) Ho will nlm)o refors nurn of Lhra mx} ‘Tandw; i

NO. ["B Q/ 354 __ date Oz 72 9(9 and gond thg n,mq of D1 fones
couns g (n’blonflt th- -0a) inordor of nrofaronco yvith thair aong. nt‘ o ﬂ)w*
12 ho " 50 das ires to nsist him in the -nmuiry mé) to ohrh 1, tiis of- O‘_L' %
1% vin tha date of inouivy, I s’wx.)d in timata -tho l"n”uﬂ ')fl { c: K
1€ acw b wranmo todr atizmdaneo necordingly,

oy o D Kakins, /\Mr(c@)(’iji X . Ry, APO 1[5

& DWS“‘mejon O thes

Uithonaan

15 A v r~
t.h« n (.»JId ot inru 1,7/ Inquiry offinnay) Honlers ef

BRI N i NPT N ‘,.-"\.,7 Y co .
' - T A A PRI

Comy  Leys e el SO O T3 PP
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sri Biswanath Banecr]ce, ‘/ B

confidentigl steno tO DB/ TSKe
' “o.?oMYa;Til]ﬂukiaqi ) . .
subs~ Issuance Of S.F.VII under NO.
" E3-8 334vvdt8 02012096./ ) Co
- lotter Ho. WIL datads

£ no f£resh Menorandun
1291996 which

In reference tO you

09.12.0996,4t is to inform you tha
of Chargs was issued vide No.EB~8/334 dts 02

was weongly written in the above SeFVIIe

. ~ PRlease read the Original Memorandun HOe.

g8-B/334 dts 6,10.89 1n place of Memorandun Ro.EB~3/334

ats 02.12.96 which wao jgsued from this Office. , |
i

This & £s for your information A ROERTBULE

| Pl |
pivisional Mocha 1cal gnginsor (R),
‘N.FoRa,ilwziY, Tin.’!ﬂki 3 ) :

pleasae

copy Lop— .
) MNAR(C&H) /TSK WeF.R1Y s £OT information pleanes
b) apo-m/13K( s:inl.c.aoy) o ~30= -

/

Divisioda_l Mechanical grginacry
H.F.nailwav,Tinsukigi/ e

) 00000000000
Certified to be t7u? (274 - o
o aﬂimcat o }é o I
g ded ’ T 1
. . . . - N .’.\\.:\ v . N - . ) l v . . L R ’ i
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k NITE : . . . | |
ﬁ ‘1'“]’1:)1\,’\/1510”_11 Mocaanteal E“B (oot (powcr)’
f JofRaLlvny, Tinsukdn,. q
-y kefea- 1) Your ordor NO.,ES-B/B:}'I . dt.g.l?.l?)%,-}‘md , » Y
Pl v R ek !

- Sir,

With referaonce to tho above order and subsaquont
clarifi cation, I beg to state that under tho Bailway -
Sorvants(Disciplina and nppoal)Rules,1968 no frosh or
da-novo enquiry can be hold onco -an enquiry in respoect of .
an allegod omission and xoxms commission  has beon dona,

In presont case the article of chargae framed under Mamo,
No,RX [E8-B/334, dt,5,10,1089 was onquired ihto by Sri P.G..
Kosavan, tho then aPO/I/N,F,R1y,/Tinsulcia who was appointed
as Bhquiry officer under No,S-B/334, dt.20/8/1991. Sri &
‘Kesavan hold the DAR onquiry on 28/9/1992 and his onquiry ;-
ropfrt alongwith findings was submitted and which was acted |
u§on and ovan tho same y was sont to GMQPorsonnol)/N.F.Rly./MLG.
Xxnsnkirg It may also bo mantioned hore that the lon!'ble . ..
Central administrativn Tribunal/Guwahati in its judgoment
- dt,8,8.,1995 havo also . observed that a DAR anyim onquiry -
in my caso was alioady hold, amI™Tharoafter you took a
dacision to drop the procoedings and xafaxx roforred mo
for DR, As surh updor %ulo 9 of tho Hgilway Sorvants(Dis=
¢ipline & Appeal)Rules,1968 and Rule-10 of the samo Kulo no. °
k¥ frosh Dak Lnquiry can ba held in tho mattor, - o

LR
v

2, It may alsd bo pointed out that tho.Hon'blo Suproma v .
Court of India in K,R,Deb V/s, Colloctor of Contrul sXelse ey
roported in AIR 1971 SC/1447 havo held that tho Governmont- '
has no powr to sat’ aside an anquiry and order anothor onquiry
~in 1its place, The Governmont may differ from tho fiydings
-and roach a difforont conclusion on tho same facts, It Y
cannot hold ahothar’ anquiry and roach anothor conclusion, & .-
This judgamont of tho apox Court’ have boon follawaed in a - 7
plothorg of judgomonts by the various .iHigh Courts and tha-...
differont Branchs of tho Contral Administrative Iribunal, i . :

3. Under the above circumstances”I hope you.would ba -i~i.:,
convinced that tho holding of frash DAR onquiry is complotoly .
against tho Railwdy Servants (Disciplfno & i paal)liulos, 1968
ns woll as ax law laid down by tho Supramo Court and varioud .
branches of the Contral Administrative [ribunal, and I roquast |
you for allow me to rosumo duty, for which act of your kindnoss o
I shall romain ovorgratofu lto you, ‘ R

With regardsy
Emé&,:'- ﬂ\«o'{%’d’}x?’ o c /l‘ nh Yours falthfully;

A ’}{ qu,.’,)) S ! ’ v
: 'Jf _ _‘(ff:?_fkf) [b Z [ SRS PR /K / -ty /":."‘l(.'f“ . _'

[ e

Confidential Steno, -
. DliM(iecnanical)ts Of}icc,
Nl ladlvyy, Tingukia.

et At e e gt e

|
|
Datod; Bl fD-»ee.@mé‘G"}w 16. (¥ bishanath Banos joo) ‘I

Certified 10 be trye copy ‘ | ’ {

Syl Ry
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Copy toi- sri S, Lahird, AHE(C&YN)/R.F LY. ) for kind
: Tinsukia, ' ) i{nformatidn
’ ) ploasd. This
" " sri B.C.Rkoy, APO/I/R,F,Rly,/» ) -has roforonca to
o - Tinsukia. » ) DME(pPowor)$TSK's
_ S ) ordar and lJottor

o ' - quotad above., It

may bo montionad tho-UME(Powor)/ESK‘Vido’hx_his

" above ordor No.LES-~B/33%, dt.2.14;1996,hanappointod
4 Board of Inquiry'consisting of yourselvos to hold
Dali angury againsg mo ¥z in rof,iuyvthc major :
chur gosheot No. l:5-B/ 334 dt,6.10,1989 which has
o AT if1od in his abovo lottor dt. 10, 12,1986, .

1way/T1n9ukia~fcrfkind*” g‘

N

r o )’l.y‘T,:‘(/\r' 5,11.MJff:J .
B . ,4_,’4”‘-.

W ﬁhM(PGPSOnhol)/N;ﬁ:Mab
, l }.I\f'ormutil{cn--p]_oano; '
-on € [ vy hee fo e Pl .
T AR r&%w sethit.
Ui peayre)z .

1375 v

(3iswanath Baner o),

patod;ﬁonhPCCﬁwwLﬁggftigla. Confidontlal Stono.
a , ~D,R,N;(H00ha01¢al)ls offico,
. ' ‘g_gg;‘lmi]wa@x_:"I.‘j.nsuki.zt,~

o
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Origiﬁal Application No. 60'0£ 97 . .
Date of Order : This the 4th Uay of February 2000 -

HON' BLE HR JUSTICE L.lN.BARUAH,VICE~CHAIRMAN
HON'BLE MR.G.L.bANJLYINE,ADMINISTRATIVE MEMBER .

Shri Biswanath Baner jee,

$/0 late Sudhir Chandra BHanerjee,

Makum Junction, Digboi Road,

(Near Assam 3ahitya Sabha Bhawan),
P.0.Makum Junction, -

Dist, Finsukia(Assam) PIN =786170..

By Advocate Mr.G.2arma, Ms.B .Rajkhowa
Vg~

1. Union of Inuia represented by the Chairman,
Rdilway Board, Rail Bhawan, New Delhi.

2. The General Manager,
N.F.Rallway, Maligaon,
Guwahati-781011.

3. The Chief Mechanical Engincer,
NoF.Rallway, Hallgaon,
Guwahati1-781011.

4. The Chief Personncl Officer,
N.F.Railway, Maligaon,
Guwahat1~781011.

5, The Divisional Railway Manager,
N.F,Railway,
Tinsukia.

s.nThe Divisional Mechanical Engineer,
"N.F.Raillway,
Tindukia.

7. The D1v1sional Railway Manager(Mechanical)
i N F, Rdilway,
”'Tinsukid.

"S. The DiVlolOnal Railway Mandger(Personﬁel)

N.F, Railway, [
Tinsukia. cew ‘Respondents,

By Advocate Mr.S.5engupLa,

ORDE R - . o

_—

G.L.SANGLYINE ,MEMEER(A) 3

This application was submitted by the applicant

seeking the following reliefs :-

contd/~2
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sa) To sat astide and quash the oider of appoint

ment of Board of: Inquiry issued under order

No, Es-8/334 dated.z.lz.QG(Annoxurn Aui) in re£orencu

. to the charge sheet of Go 10 89 as clarified vide

letter No,Es- B/334 dated 10,12, 96(Annexure A-2)~=

b): ~To direct the respondents to pay the applicant
the arrears uf pay and allowances with effect from
29.9, 92(i.e. subsequent to 28,9,9; when the DAR
tnquiry ended in favouyr of the applicant) -and

treat the period as on duty for all purpooes. And--

to allow the applicant to resume duty.

c) To treat the period from 18.6.88(i,e. the

date from which the alleged Unauthorised absence -
was shown in the charge sheet Ni. L°~B/334 atedL
6+10.89) to 28:9.92(4.e.. the date when the DAR
engquiry was neld) as due- leave~on—avcraqe pay! )
({n short LAP) ang rest gas extra—ordinary leave i
on the principles of Justice, equity and gooq
conscience for the following purposes 3~

1) For counting the period for qualifying
“ N 'iervice for epns;onary and 1ncrenental
o - benefits and other conaeguuntial benefitp

as per existing rules.
l
d) To pass any other order/order's as deemed

£it and propui under the rfacts and circumstances

stated in this application a8 per law and on the |

Principles of justice. equity and good-conscience.

e) Cost Lf the case.

£) To set aside - ibet'he can be charged for
beiny unauthorised absence from duty after the
explry of the period of leave appliaed for', as

appearing in para (414) of Annexure A,24."

sonte/-3
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The responlucnts have contested the applicatdons '
2. e ﬁavc heara learnes counsel of voth sides. "e are
of the view that this applicétion has no merit. Prayer HNo.(a)
has become infructuous in‘v;ew 0f the letter datcd.1.7.1?9f~
fssue by the Divisional Railway Manager(P) Tinsukia to the
effect ghat'constitution of Board of Enquiry by Annexure
(A-1) was cancelled. Annexure (A-2) is a corrigendum issued
by the respondents to read mémorandum EB-S/334 dated.2.12.96
as origin%l memorandum No.ESB/334 dated.6.10.89, In view
of the anresaid letter dated. 1;7-1997 this corrigendum has
lost significance. Prayer No.(f) above is prumat@re in view
of the coétents of the letter dated.i.7.1997. After cancell-
ing che,cénsnitucion of the Baord of Znqudiry détcd.2.12.l§96
the uisciplinary authority made the following 6bservations
in the aféreséid letter 1
}Ji) Ma jor Penalty Chargesheet was notvfyamed
| in proper way as can be scen from the office
copy of the chargesheet 'at SN-101 and 102
that
(a) No definite charge of Article-1 of Annexure-l
e was mentioned. It s}mply ment ioned as under
?&3 "fhat said Sri E.N.Banerjee while functioning
/% as Confidential Steno/TSK during the-period;
is charged as under" |
(b)Statement of Imputation of misconduct /
milsbehaviour wa&knbt completely brought Outfin
Artlcloe~I of Anﬁé&ure IT and that also without
any reievant reference of Service Conduct Rule.
(i1) On géinq through the enguiry repdrt and
notings and counter notings available in the
file, I am in the -conclusion that - though
Sri B.N.Banerjee,vConfidential‘Sténo/TSK cannot

be held responsible for being unauthorised

absence from duty we.e.f. 18.6.88 to 8.7.88 as
e
he applied for leave and denied by sénctIOhing
contd/4,




-

[

,,,,,

- It appears that according to this letter the diqciplinary

L
o

-1)—-

‘authority, but he can be charged for being

unauthorised absence from duty after the expiry

i
|
t
|
|
I

of the puriod of leave applied for. Thus, before
| finalising the case an epportunity shouid be given ‘ ' E
to Shri B.N.Banerjee, Cohfidential Steno to rep;ésent
"within 15(fifteen) days aé to why he could not be
taken up for mlsconduct remaining unauthorised i

ﬁg- -absence from duty w.e.f. 9.7.88 with violation

L of Rule 3(1) (ii) & (iii) of Railway Service

bl
L
LT

ot éonduct Rule."
authority came to the conclusion that the proceeding
Larted was defective. However he contanpldted a fresh
proccedlng and for the purpose the applicant was glven
an opportunity to prefer a- written brief within 15 days
for conﬁideration "before finaliéinq the disciplinary
proceedings. It appears that thé question before the
disciplfnary authority was whether the applicant could
be charQed for unauthorised absence from duty after
expiry of the period qf lcave'gpplied for. The applicant
did not ?vail of the opportunityiprovided ﬁo himvand did
not allow'the'disciplinary authority an opportqniﬁy
to cane'to a conclusion éffgr.hearing him’whegher such

.
charge could be taken againét_him..Thus this prayer is

———

- premature. The applicant may submit a written brief as

called fér by the responuents authority within 1 month’ 
from thefdate of reeeipt of this order and, if action

of the disciplinary authority is against him, the applicant
1s at liberty to agitate afresh without prejudice to the
contentién in this present appliéation. Prayer No.(b)

and (c) are of consequential nature. Moreover, we have

contd/~5.
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no records to show that the.disciplinary proceedihd had
ended on 29.9.193%2. ‘he applicant may submit representation
to the cbmpeaen: authority of the respondents in these
regards Qithin 1 month from the date of receipﬁjof copy
of this order and the respondents shall communicate |
speaking order in these regard to the applicént. If the
applicané i1s still aggrieved, he may agitate before the
appropfiéte authority.

The resvonaents shall communicate tovthe applicant

speaking oruer on the matters mentioned above within 3

..months from the date Of receipt of this order.

"4 Application is digposed as above. No costs.
3 -
"! ’ - . '
‘ 8d/-VICLCHAIRMAN
Certified to b~ true Copy S4/NEMOER  (a)
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Certified to be true copy

Serguf Roy

4-9- 2002
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IN THE GI\UHI\TI HIGH COURT
(Hl(;r{ k,OUR'I‘ OF ASSAM, NAGALAND, MEGHALAYA, MAMNIPUR, T RL'U:’/\,

MIZORAM AND ARJNACHAL PRADESH)

WRIT PETITION (C) NO. 1166 Of 2000,

Shri Biswanath Banerjee,
5/0 late oudhir Chv. Banerjee,
Makum Junction,
district Tinsukia, Assam, T
: ' o'e pPetitioner.

-versus-
The Union of India andi6'others.

e e Reépondents.

PRESENT 3
~ THE HON'BLE THE CHIETr JUSTICE MR. BRIJESH KUMAR

THE HON'BLE MR. JUSTICE A.K. PATHAIK,

For the petitioner s+ Mr. G. Sarma, Ms;M.Deka,Advocates.

For the re pondents s Standing Counsel for NF Rly.,

Date of Hearing and Judgment s 15th March, 2007.

JUDGMENT AND ORDER
l

BRIJESH KUMAR, C.J. - ‘%

This petition is preferred ajainst the
~order dated Fébruary 4, 2000, passed by_thé Central
Administrative Tribunal, Guwahati Bénch in .OA Né. 60
of 1997. -
We have heard Shri G. Sarma, learned

counsel for the patitionar. Shri D. K. Sharma, learned,

counsel has acceptnd notice on behalf of the respondents.

It appears that disciplinary'pfocendings
were initiated against the petitioner on the purported
nharge of unwutnnrised absence from duty."It further
‘transpires ‘that enquiry was completed; but while still
tpc matter was under conslderﬁuien of tha ddsciplinary

A b . : ‘ . ‘ cees 2
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authority, the said authority thought it appropriate

Mo

that 15 (fifteen) days' time should further be allowed
to the petitioner to repreéent as to why he could not
be taken up for misconduct remaining unauthorisedly
absent £rau duty with effect from 2 .7.88 in violation

of Rule 3(3), (ii) and (iii) of Railway Service Conduct.

\
}

Rule.

The Tribunal i&/&f\ the view that it would
be appfopriate for the petitioner to make a represen-
tation in response to the notice, instead of agitating

the matter befnre the Tribunal.

Learned counsel for thc petitioner .

has vehemently urged'that second enquiry for the same
alleged miscohduct is not pérmissible. ,Therego;e,

there is no occasion to submit any second explahation
on the basis of the order’given bythe disélplinar?
authority. In connection with this point as raised, -
suffice it to say that the earlier prdceedings'do not
seem to be finalised.. what transpireé is that after
the enquiry was over by| the Enquiry Oificer, thc matter

rconsideration 7

was 5till pendingébefore the Disciplinary Authority.

The Discipllnary*uuthorlty at that stage thought it
ﬁﬁasible to provide 15 days' time to represent against
the alleged unaunhorised'absence.for a specified period.
Therefore, it is difficult to find that any second
enquliry was initiated. As féund by the Tribunal, we feel,
it woulﬁ be ampropriateyfér thé petitioner to make
representation to the autho:ity concerned taking any
point in dcfencefas the petitioner may feel are open to
o him to take in that raply, including the points.which
nl have been raiszed by the petitionear in this petition.

o ' \
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Needless to emphasise that iﬁ case petitioner makes
cuchvropreqontation, the authority concerned would
‘obviously consider the same while passing any order in
the disciplinary proceedlngs. Since the tlme»granted

to the peﬁitioner is already over, we provide that the
petitioner may make such repfesentation_within a>period
of three Qeeks. Since the matter is quite old;'the
authorltyéconcerned iz directed to expedite the
finalisation of the proceedings, say, the proceedings
would be finalised within six weeks of subﬁiSSion'of the

representgti?7/by the petitioner.
_ - 7 v

The petition stands disposed of in the manner

indicated above. ‘\ |
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E.VF. Bilwy, ’ ‘1 | /— 50 \00
XU e
v ' ~ Offico of tho
ANNEXURE "  Dvle Dallway Managor (M),

No o 53-B/334 4 ~ TMnoukda, Datods 12,8.2000 B

To,

/8hrd Blewanath Baner joo,
(Oonfidmtial Stano to IMY/TSK)
G/C. late S C. Danorjeo,
Malgm Jn. Digkod Road, L
Near Assam Sahityn Sabha Bhawmn,
F.0; Malam Junction, Dst.Tnsulda
(Assam) Pin - 786170,

Sabs DAR, Major Memorandun No.$S-B/334 dt.3,10,89,
Rofs Your roprosontation datod 17.4,2000,
D0 SO0 Ove |

‘ - On golng through your appoal date 170402000,
a8 preforred by you in toms of CAT/Guwbati's Crdor datg
16+2,2000 and High Gourt/Guwbnti's Ordor date 23.802000 tho
undorsigned belng tho Msclplinary Authority has passed tho
following orders s .

“I bava porsuod tho DAR caso ef Shri Biswa Nath

Banorjoe, Gonfidential steo arising duo to his umauthorisod

o Hen'd

- lawful instruction of the Authority and violated thy Raflway

abﬁ,_mcg Weto Lo 09.07.880
‘ I have gono through tho roports and findings

of tho Riquiry Officor and ny observation was cormunicatod to

you vide DRM(P)/TSK's L/No.5S-B/334 dntod 1/707.97 with tho |

advieo to submlt roprosentation 4f any within 15 (fifteon) days -

a8 a mattor of natuml justico and geod oconsclenoce on tho Mart l

of tho Disciplinary Authority bkut you did not respond to it. .

1) Shri Danorjoo wis advised to roport ADMO/MIN |
for-modiml oxamination vide DRY(P)/TSK's lotter No, B3/B/334
datod 20,120,838 but ho did not rospond. o

- 11) Sari Banorjoo was advised to rosumo duty vide {
DRM(P)/TSK's L/No.FS/D/334 datod 30,6.88 and 29,8.31, but ho
did not rospond, f . s

. III)vAftol*‘ long gap of moro than 4 (four) yoars
2o roportod to Sr.IMO/IG/TSK on 24.2,83. Sr.DM/TSK askod him - |
bring a frosh lottor from DIM(P)/T3K, A frosh lottar No.B3/B/334 o
datod 8+11,%5 wms issuod dirocting him to obtain DFC from '
ST'M/TSK' &.OE'D/TSK meodmtoly vide his lottm' z\beN/le/l
datod 9.11.% advised hin to bring a FRC in support of his

8ickness, but he did not rospond.

e

1V) Again vido DIM(P)/TSK! 3 lottor No.B3/B/334 ‘ |
datod 18.11.95 ho wns advised to,modical sobhoptte 4o obber. o L
DFC for his rosunption, wut ho did not rosrond,

i

From tho abovo it is o3tablishod that Shrd
Banarjoo was not at all wvilling to abido by Rallway Rulos and

sorvico Conduct Rule 3 (1) (11) & (IIX) of 1‘966. ‘

( %ntdocoogP/é ) “\“r

2% . i
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| Tao chargo lovolled ngainat him rogarding
delibornto and Inteational at3onco from duty weosf.9.7;88
was thus mrovod beyond doubt,

I thoroforo come into conclusien in torms of
Ruls 501 (6) BI and 5{@) BT and pres spoaldng ordor that
Shri B, N, Banorjes, Gnf. 8teno can not bo allowed to
' Tesume duty as ho wns absonting from duty unauthorissdly
- Weaifs 9,7.88 which 13 beyond 5 (f1ve) yoars and order for
- removal fron servico with offect from 12.5.2000 (AN, )

- Appoal if ang, Llos with tho highor Authority
(Appol.]nto Aathority) within 45 days. _

\'qfo\do ( NJCDAD
Divisicdial Mochani eal Bgineor,

e Yo Ratluny, Tnsukda,
Gpy frwarded for information and nocy. actlon tos-

1o 0S(G) to MMB/TSK,
2o 0S(P) BY Grdro and (OS(P) bL11 /B,

e

| Divisioral Mochaniecal ®ginoor,
y o o Rnilmy, mn'auMAo P

Certified 1o be trye copy
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‘ DIVISIOVAL RATLAY  SANAGER(),
AL RAILWAY MANAGER(P
NO E3~B/334 TINSUKIA : DATED : 07 412420005 "

TO ¢ o |
Shri Biswanath Baner jee,

EX< Confidential Steno to DME/TSK
8/0 : Late Sudhir Ch. Baherjee,

P .0 .MAKUM JUNCTION,DIGBOI ROAD,
NEAR ASSAM SAHITYA BHAVAN,

DIST ¢ TINSUKIA (ASSAM).

PIN : 786170, -

Sub = Interview with DRM/ISK on 02411.2000
Ref &~ Your appeal addtessed to BRRM/TSK against
' this OH‘)ice NIP of wmm even t{O o da%edt g
o 12:602000, e aggertade adloril
~ After personal hearing on 0211 +2000,DRM/TSK \has
passed the following Orders &= - '

" However,on ground of mercy 1 modified the puhishmeht
as reduction to the loweat stage in his present pay scale with
adverse future effecte His resumption of duty is subject to his I

being found fit by the Médical. authority of the appropriate level
and also the employee furnishing relevant records/Certificates.
about his alleged illness/outside treatment to the satisfaction|
of the appripriate authority. After this requirement is complie
with the regularisation of the entire period of absence (from
1988 to till date of resumption of duty )as due leave can be
considered .” ' '

' ~As sixch, you are hereby advised to repor*t to this |
Office immediately with proper medical Certificates covering {

- the period so as to consider. you to direct to the Rly.+ Medical |

authority for obtaining D&EL . for resmmption to duty.
: i ’

l

for Divnl. Rly. Manager (P),
- N .F Railway,Tinsukiao

/

EN Certified to be trye copy

£ -9- 2602
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N__. Fs RAILWAY
R . OFFICE OF THE -
0 % NP e ESwBw g
; NpeES-B-334 DIVISIONAL RLY. MANAGER(P),
70 TINSUKIA$: DATEDR: 22.01,2001

' Shri Biswanath Banerjee,EX~-Confidentiml Steno te IME/TSK
S/0: Late Sudhir Ch, Banerjee,P.0.MAKUM JUNCTION, | :

P.0,MAKUM JUNCTICN, DIGBOI ROAD, NEAR ASSAM SAHXITYA BHAVAN,
DIST: TINSUKIA(ASSAM)PIN 1786170,

Subte Your appoal dated! 16,01,2001,
Ref 1~ Your Previous appeal dated:12.6,2000 addressed to DRM/TSK
againet this Office NIP No,ES~B/334 dateds12,6,2000,/ .

'ﬁg Having'hﬁan~per80ha1 hearing on 02,11,2000, the Appealaté

Authority,i,e, DRM/TSK has passed the following Orders:
® I have gone through the appeal submitted by Shri
" Banerjee against the punishment of re-moval from service
imposed bg the Disciplinary Authority for continous
unauthorised ahsence from 09,7.88 and observe that:

1.The procedure prescribed in the relevant D& A Rules
applicable to Railway servants, have been correctly followed,

2.The findings of the Disciplinaty Authority are warranted
by the evidence of records. ‘

A persual of the DAR case including the available documents
report of the E.O. the p representation of Shri Baner jee
aginst the enquiry report indicate that ample time and
opportunity(in Writing)was provided to him to either report for
dutye or scek treatment of railway doctor shri Banarjee d4did
neither and wanted to resume duty after a long gap of nearly
5 yezss that too without complying with relevant rules zagafdin?
treatment ekxawhuxy, Wy shaxkd Hiue gsx by non-xailway g uen Y
doctors.XIf he was not satisfied with the treatmentpedf rallway
* doctors ard wanted to take treatment elsewhere, he should have
got his leave sanctioned by the Competent authority, which he
failed to comply with. Hence I am satisfied that the charge of
~1ong unauthorised absence is substainiated., The various points
. raised by him about the role and responsibility of the -
Supervisor/Officer alleged discripencies between the Article cf
Charges and in the Wordings of the DA's orders, are trivial 4in
nature and do .not alter the basic facts of the case namely, -
long absence without folldwing the prescribed procedure/approved
of the competent authority, as reyuired under extent rules.

Heowaver,on ground of mercy I modlfy the punishpent as

reductioh to the lowest stagg in his present pay scale,with
adverse futurs effect. His resumption of duty is subject to
his being found f£it by the Medical Authorities of the appropriat
-level and also the employee furnishing relevent records/ .
certificates about his alleged illness/ottadde txdatment to the
satisfaction of the appropriate railway medical authority.
—After this requirement is comﬂied with, the regqularisation of the
entire period of absence(from 1988 to till date of resumption of
dutylas leave due, can be considered.”

As such,you are hereby advised to report to this Office
{  within 15(fifteen)days from the date of receipt of this letter
¢ " with proper medical Certificates covering the period soas to
\ consider you te direct to the Railway Medical authority for :
' Oobtaining D.F.C. for resumption to duty,failing which it will be
- pregumed that you not willing toreport for duty and order of

.-Penalty as passed by the Disciplinary Authority will hold good.
/ ; IR )
Cert‘iﬁed to be true copy WW’). Aol

é?wgii7fﬁq . ‘ for Divisional Rly., Manager(P),
id,

NyF. R ay, T
cate y ailwax,_ ina.ukjlh/
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WRITTEN STATEMENT ON BEHALE OF THE RESPONDENTS

’ N
A A That the Respondents have received a copy of the OA and have
the same. Dame ano except the statement which are

i

i igone  through &

|

3 1

| cspecifically sdmitted herein below and rests may be treated as

A T

Pobental demial. The statements which are borne on  record the

{ S

! f applicant is put to the strictest proof thereof.

| i

i

i

j

P ~

Lo B That the snswering Respondents pefore dealing with the

1 . .

| ! B

{ contentious made by the zpplicant in the 0A beg to place the back

|

i grownd history of the case as follows.

P ‘

4 5 The applicant while warking as & confidential Htena

4 i

i R :

| under Divisional Mechanical Engineer/ Tinsukia applied for three

iv days LAR We@.f. S1.9.88 to 2.6.88 in continuation of one day CCL

i .

! !

f Coan IELELE8R in liew  of 29.5.88 which was  sanctioned by the
the leave the

i : . o o= g . .
! competent authority on S1.5.88, After availing
did not  resume his  duty on %.6.88 without any

feap his abhsence from duty w.e.f. J.H.08

but

F applicant
i

! intimation. The applicant
1

stating that he wes suffering from swelling of abdomen eto.
i he did not ocbtained the sick memo and  never approached  the

ilway Doctor for his such treatment.

"
i 3N T




The applicant vide his letter dated 25.6.88 addressed

th DRM{M), Tinmsukia requested the said suthority from his

hadH8.P, from 18.6.88

g

—_—

residence to grant bt R4.6.88. However, the
applicsnt never submitted any application for hin  ashsence from
the period from 3.6.88 to 17.6.88 and no such  application is

Jp—

his Personal file (P.file).

oo

available in

4

The applicant even after 24.6.88 never resume his duty
and  the DRM(P), Tinsukia vide his letter no. ES/B/334  dated

G 6.88

advised him to report  duty immediately to avoid-
disciplinary action. The applicant even after receipt of the said
inted 30.4.988 never reported to his duty nor he made any

order
;‘ s . - - a
o the authority instead he prayed for sanction of

Cdintimetion  to

fo 2%.6.88 to 8.7.88.

P AWP . wees

I
The applicant kept on remaining absent from his guty

without any intimation and the DRMP), Tinsukia issued & l?ttar
Mo, ES-B/334 dated 28.12.88 advised the applicant to report
ADMO/MIN and DMOTinsukia. The Divisional Medical Ufficer, Makum
vide i letter Ne FAT/A7 /8% dated 28.1.89 informed

|
DRM(P) /Tinsukia that his examined the applicant at his

residence,

L Makum on S8.12.88 and found him sutfering from Hypertension hut
e was nobt willing Lo take any allopathic medicine  from
Therefore, the name of the aspplicant did not emliat in

Railways.

the sick—-list.

a major penalty Chargeshest was issued e

&R vide

bEd]
Al

¢ the applicant for his unauthorise absence we.e.f. L&
f DRMIPY/Tinsukia s letter No. ES-B/334  dated &, 18 BY. The
applicant submitted his defence on 5.11.89, The Disciplinary

Authority considering his request

Gave Fim  another chance to

r
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a s Ny, | Maligest
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resume  his dubty within one month from the lssue of the said

letter No.ES-B/3 dated E9,.8.91., Even after the receipt of the

saild letter the applicant did not join his duby.

On production of Enguiry Report dated 29.9.92 by the [0
in  which the Article of Charge frxm@ﬁ ggainst the applicant was
partially sustained without any element of mobive but  the
Disciplinary Authority did not take any action stating that the

encpriry was incomplete,

After s period of & years, the applicant approsched the
Administration for filing aspplications dated 16.2.93, 12.3.93 and
24,90 praying for dssusnce of sick-memo for obtaining  Dubty-fit

r—-—————

coowertificate from Raillway Doctor as he was willing to resume duly.

The applicant without waiting for the reply from the FRailway

e
“h

Roadministration preferred O8 No.99/94 praving for regulation ¢
the period of absence from 3.%. ?8 mnm&rdﬁ treating  the said
period  to be on leave. fh@ Hon‘ble Tribunal vide it's  Judgment
and order dated 23.8.9% dismissed the 04 holding that both on the
count of limitabtion as well a8 on merit no relief can bhe granted
to the applicant. The Hon'ble Tribunal also gave liberty to  the
Railways to finalise the proceeding  pending against the

applicant.

In response to the applicetion dated 39,318,938 submitled

by the applicant praving for resumption of his  dubty, the

[

]

ihia  wvide Mhis letter Moy ES-K/354  dated 146.13.95

DRMAPY/ Tins
directed him to attempt ME/IC, Dibrugarh Town to obtain Duty-Fit
certificate in order to resume his duty. But for want of PPMC,
Puty Fit gertificate could not be dssued by the ME/IC, DRibrugarh
Town in favour of the applicant. However, the applicant was given

e
w
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& Qppmrtunity toy make representation within 15 days as to why he
should not be taken wup for wunauthorise absence bevond | sanctioned
teave w.e.f. 9.7.88 and also for violation of Rule J01)Y I1  and
115 of service conduct Rule but the applicant did not make any
representation. On the other hand he preferred DA No.&g/97 on the
same  issue. The Hon'ble Tribumal vide it’'s judgment and order
dated 4.72.8¢ directed the applicant to make representabion mith 3
further direction to the Railways to pass 2 speaking order in
this connection. The applicant pursuant to the Hon'hle Tribunals
order dated 4.7.7808 passed in DA No.&d/%97 submitted an  appeal
dated 14.4.0088 to the Disciplinary Authority. The said authority
on going through  the said appeal the Disciplinary futhority .
passed a spesking order imposing the nunishment of removal fre&
service mae"f. 12062000, The aforesaid order was cmmmunimatédltm
the applicant vide Letter No FEB-R/3Z4 dated 12.6.2800. The
applicant against the order of removal nreferred an appeal dated
11.08,. 96860 to the appellate authority and  the sald suthority
considering the facts and circumstances of the case modiftied the
removal  arder and imposed punishment of reduction to  the lower
gtage in his present pay scale with an observation that his
resumption of duty would be subject to his being found fit by the
medical authority and also his period of absence o©an be
considered as leave due on compassonat ground. Before nassing the
appellate order the appellate authority also gave &8 personal

hearing on @. 1126088,

The applicant against the ssid judgment arnd order dated
4.7.7608 passed by the Hon'ble Tribunal in (A No.&#/99 preferred
writ petition before the Hon'ble High Court and the Hon'ble High

pd  to dispose of the said writ petition vide

Court was pleas ;

judgment and  order dated wo o, PEEd directing the  applicant  to



make & representation with a further direction to the answering

respondents to finalise the proceeding within & weeks.

i
11

and

The apolicant preferred an appeal dated

the appellate suthority vide order dated 22.1.2681 advised the
)

applicant  to report his duty within 15 days with proper medical

certificate for obtaining Duty Fit certificate to resume duty

failing which presumption would be drawn that he is not willing

to  report duty snd the order of penalty passed by the DA would

Mold good. Challenging the said order the applicant has  filed

G That with regard to the statement made in para 1, 2, 3, 4.1
& 4.2 of the 08 answering respondents while denying the
contentious made therein beg to state that in view of fhe

statement made above the contention of the applicant deniegd.

&, That with regard to the statement made in parz 4.3 of the O/
the answering Respondents beg to state that the applicant while
posted under Divisional Mechanicsl Engineer {(CHW) Tinsukizg in the
capacity of Steno grapher has worked as Steno and no such  record
of discharging heavy work beyond scheduled time under DME (CEM)
DRM/TSE  and also the application letter stated in fArnexure—l i%
svailable in this office record. He was posted to wark &8s
confidential Gesistant to DRM/TEE vice Shri U.E,Dhekisl, 24 who
was  ahsenting  unauthorisedly from duty. This was 8 stop-Gap
arrangement giving ad-hoc promobion in scale Re.BBE-780/7- with

the approval of DRM vide Office Order NoLE/R1a/254/0 /Do (V) dt.

woomomeT
R IR S




T That with regard to the statement made in para 4.4 of the 0A
ah%mering Respondents  Dbeg to state that the statement made in
this para by the applicant is not convincing that (s he had
affe&t@d very complicacy and) dieease caused to him was due to
dﬁﬁmhargiﬁg heavy work loas to the Railway. In  fact the work
i
pérf@rmed by the applicant was under the terms and condition  and
a?ao under the course of empioyment. Hence, the allegation of the

applicant is straight is way denied,

frl That with regard to the statement made in para 4.3 of the 0/
the answering Respondents beg to state that the spplicant bad

applied for #3 days 1.AP. from 31.3.88 to 2.6.88 in continuation
| :
of one  day DOL on 38.5.88 in lieuw of 29.5.88 vide application

dated T1.5.88 from his residenge at Makum withoult forwesrding it
with recommendation of his immediate office in charge and also

wii thout producing  any Medical certificate. The Eame WaS

5$mctimmﬁd By the competent  auwthority ever fthe application

wi thout observing the formalities.

Atter availing the said leave, the applicant should

mBye resume his duty on 35.4.88 but neither he has resumed duty on

dlie date nor extended his leave further as per extend rule. His
skatement that he applied for leave on Half average pay in  short
{iHAP) o or about 4.6.88 from 3.46.88 to 17.6.88 is  therefore

ﬁ@l;e, in fact there is no such application available in  the

office record.

In view of the above, it is mentioned here that, in

cordance  with  the leave rule laid down by the Railway Board

the sanctioned leave the ataff should

af
Q%ateaq after available
i

PN



|
repart  to duty  on due date. fs stated in  the application he

i
appiied for LHAP through messenger while he was going under bed

W

£

denn condition. But he did not approached 1mmr'.at@ly to the
respondent  for  dssuing sick memo for obtaining  treatment  from
Railway Medical asuthority. Though this was not  first  instance
ffum the applicant. In the same way he absented himself from duty

wWaee.f. 17.1.88 to 12.2.88 in continuation of 38 days LHAL  from

o, s

18.82.87  to 16.1.88 ssnctioned earlier, which was congidered by

&

the respondent,

1
i

Application dated 17.2.88 and &.7.88 of the applicant

are enclosed as Arnes.

7. . That with regard to the statement made in para 4.6 of the 0A
the answering Hespondents while denying the contentious made

ﬁhwreim beg to state that on being regretted the lpave
3pp}iaatiam pf the applicant for the period 18.6.88 to AL, B8
ant  2%.4.88 to 8.7.8B as LHAP, DIMIP)Y/Tinsukias vide letter MNo.
!

EG/R/354  dated 36.6.08 advised the applicant to report for duty

immediately but he did not respond to this preferred to  remain

o ¥

! . . , N . s
abgent without producing any med 1r“} certificate in  connection

cwith w0 called aliment responsible for his so londg unasuthorised

whsence.

Copy of DROP)/TEE dated 38.6.88 enclosed
25 Anmexure No.B

., That with regard to the statement made in para 4.7 % 4.

58
o

|

the 0/ the answering Respondents while denying  the contentions
] X - -

made therein beg to state that, the Respondent Railway sgsin
..... f.«ip

lzddvised the applicant vide letter dated 18.11.88 tor attend  the

BOMO/MIN or DMO/TSE for medical examination, but he did not  take

1 7
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initiative in that regard. On 28.12.88, DMO/MIN  sxamined the

!
applicant at his  residence in Mshkum and  found that he was
guff@rimg from hypertension and he was not willing to  btake  any
aliopathic medicime from Reilway hospital. For that reason above,
h@jma% not enlisted in sick list by the DMO/MID

Copy of DHQEM?N letter dated I18.1.89

grnclosed as Annexure 07,

7 That with weﬁavd to the statement made in para 4.9 of the 08
the answering Resgpondents beg to state under the extent rules
laid  down by the Railway Board esch and every employese of  the
Organisation is abide by the rules and norms. Bub the applicant
did not ready  to follow the rules and  lawful orders of  the
ﬁ%iiway authority by not applying for issue of sick memo Io
abtaining remedial medica]l assistance and recommendations fér
grant of Medical leave etc. He also did not  inform his

controlling Officer. In  the sbove situation regpondent was

]

P
> oh b

i

e mpl Tled to m1+hh lad his ry on such un-certain absence from Ny

daty Tor which he himself was responsible. o the allegation of

withholding the payment of the applicant is to take him under DAR
ig not correct and cannot be Acvfpte

li

8. That with regard to the statement made in para 4.18 of the
06 the answering Respondents while denying the contentious made
therein beg to state that in pursuance of  the DMO/MIN letter

o

dated 28.1.89, he was not ready to go with, allopathic treatment

i

and Homeopathic treatment was not available over the Railway. If
| . .

xy

the emplovee choose & treatment of his choice inspite of Haillway
4 L o . o
doctors  advise by going to the applicants residence and thereby

|

do  not report for duty for slong time  without procduning  any

dmrumentwq the any alternative left for the respondent bty dssued !
¥
f
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a major chargesheebt on &.16.8% under DAR for unauthorised absent

fr@m 18.6.88 after passing aboub one S year six o month time.
However, his absence from duty should be taken from 3.6.88.

Further on 3.11.8%9 the applicant had submitted his
defence against chargesheet of 6.18.8% on going Shrough  the
defence of the applicant ﬁiﬁciplinary suthority took a lenient
vigw and give him anether chance to resume duby within one month

from the date of issue of the letter No.ED K334 dated 29.8.,1%91

ire response to the  above Jletter applicant reguested the

respandent  vide his letter dated %.9.1991 ({enclosed) to see him

apinion about his sickness instead of asking him to report resume
duty, This way ke did net avil the second chance given to him.

From the above, it may be seen that the Administration was very

e

considerate but the applicant was adamant  and not cooperating.

,Letter aof  applicant tated G.%.1971

N

enclosed ase Anmexure~—’'D

11, That with regard to the statement made in psra 4.11 of the

0 the answering Respondents whils denying the contentious made

therein, beg to state that, as stated by the applicant,
i

suspension was not reguired  in the exltent oase as e was

i

ahsmenting himself for duty since long. Generally BLSDENS 10N

\

requires where the administration observe that the doliguent

£ can create problem in DAR action by tempering the records.

Lt

o,

=3

Secondly, as per rules he should have attend the Railwsy Medical

aluthority at the egarliest for obtaining for oblaining proper
i

medical care and sick memo eto. In which case he could have been

considered  to resume duby on prodguction of Fit certificate. But

the applicant did not do so. Wherever Railway treat the Homoeo

&

ooy . o



\

certificate 3 Private Medical cerbificate B w1 i A%

unauthorised ahsence for

Dar proceeding as alleged by the applicant delayed was

ﬁﬁly due to the applicant by submission of different reguests  in
different applications. Though treating the cause af,umauthgriﬁﬁd
%h%ence tor the bed riden condition, applicant produced the PPMD
for issuing DFQ which was not covered fthe entire period of
éhswnce. The said certificate was isgued it 17.9.92 to cover  the
&@riwd from 16.18.1991 fenclosed). Mence it transpirs that he was
,
pat.unﬁ@r trestment before 18,168,199 and absented willfully from
duty. If  the PPMU produced by the applicant covers the whole

period of his sickness, there could have been nao problem  in

issuing him  the DFO and thereby Jjeoining to his duties.

FREMO certificvate of the applicent issued
by Homoeo Physician dated 17.9.92 i
gnclosed gs Annmexure E7,
1%. That with regard to the statement made in para 4.12 af the
0A  the gnswering Respondents while denving the contentions made

v state that, under the statement made Dby the

i

Yherein beg €

éppiiaamt bearing the responsibility of the Division it may be

stated that there are no provision to see paitent along with

Doctar at the residence of the staff to & certain whether he is

it to resume or not and such reguest camnet alse be entertained

in official way. Mean while enguiry under DAR  in his case had

alan been fixed up by the E.0O. on 2B.9.%2 vide DRMIPY/TEE s

letter ES/B/354 dated 4.9.92 under intimation to the applicant.
Resumption of the applicant was possible subject to physical

fitness only deéclared by the Railway Medical authority. In  spite

14
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of several opportunities for resumption to dubty, applicant did

1

, .

1, , . - . . . . . " - . . +
not avail it forged the Administration to ftake DAR actiorn againet

b Further it dis menbtion here that the spplicant was

s

]

rected  to  attend ADMO/MIN or DMO/TSE for  treatment and to

obtain duty Tit vertificate on being found it for duty wvide

Eﬁﬁiﬁ)ﬁTinﬁukia Jetter NOJES/V/SE4 dated 18.11.1988, but the
\

aﬁpiicaﬁt attended DMD/TSE only on 24.2.93% with respondent letter
dﬁted 18.11.88, For want of fresh forwarding letter medicel
pramination could not be made Iy the Medicsl authority and  this
wéﬁ only due to the negligence on the part of the applicant vide
|
|
DMO/TEE s letter dated 24.7.93 enclosed. Hence allegation that
m@t taken aﬁtimﬁ for issus of resumption to duty is baseless
unreazonable and cannot be socepted.

: Letter dated Z4.2.93 issued by DMO/TEE is

enclosed as Annexure TF 7.

13. That with regard to the statement made in para 4.13  of

the 0A the answering Respondents while denying the Contentious

-

macle therein beg to state that DAR enguiry into the case of  the
applicant had been started affer providing charge sheset and
néminatimn of defence counselor by the E.CO. to  take help in
pieading hig case. No pringipal of natural justice was denied at
ail”by the respondent. Under this provision he-h@ard’hy the E.0.
and  after completion of enguiry applicant himgelf put his

i
signature accepting the entire procedure of DR, Hence  such

allegation over the respondent is irrelevant and baseless.

Thowgh  during the enguiry in guestion No.3 he replied

|
that he did not agree with the charge brought oult  against him.

11
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Heside this to Guestion No. 19 as to why did you fail to intimate
your controlling Officer regarding yvour absence after 8.7.80 and
the reply was that "Due Lo sever badly problem I am at a less  to
i
\
wnderstand  what dis wrong or right. T was fully concentrated my

bodily problem therefore I could not inform DME (CRW) /TSN, ©

From this ststement it is proved that he was fulily
aware about the charges and misconduct for which the major charge

sheet was issued. However, Enquiry report could not be supplied

A

to  the applicant immediately as DAR proceeding  had  kept  in
abeyance, and the matter was before the subiuridice of Hom 'ble

CAT/GHY as DA No.99/%4,

Enguiry report held on 29.9.92 enclosed as Gnnexure G.

14. That with regard to the statement made in para 4.14 of
the 064  the answering Respondents while denying the contention
made therein beg to state that the applicant filed 8 petition

as 04 No.99/94 before the Hon'ble CAT76HY, seeking the reliefas
namely (1) to provide adequate and effective medical treatment

-y

|
(I1) tw regularise the period of absence from 3.6.88 to till his

N

resumnption to duty treating the period as on leave. On this issue
Horn‘ble Tribunal vide their order dated 8.8.85% of psra-3 observed
gs "The agpliaaﬁt has not peinted out any rule entitling him  to
compel  the respondent o give him Homoepathic freatment even
after having stated in the application and that the respondent
did nmf sanction medical leave on the plea that Homoepathic
treatment was not recognised under the rules and circulars. The
relief sought  is  thus without any legal basis and cannot be
granted.

O the other hanmd Mon'ble Tribunal vide their order of

b3
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Parard upheld as "We therefore, held that neither in  limitation

nor o on merit any relief can be granted on the frame of this
1

application which deoes not disclose any cause of action or  a

grievance which can be redressed under the Law and dismissed,

iH. That with regard to the statement made in para 4.18 of
the 0/ the answering respondent while denving the conterntious
mgﬁ@ therein beg to state that before the deciszion of Hon‘ble
LAT/GHY  dated B.8.8% DAR action against the applicant continued
and 1t dis a2 fact that the applicant was not  on duty (heing
uq&u%hmwimed absent From cduty) under the observation of the
Cﬁurtg it is also come out that the applicant did not  make  any

wrii tken

atement/application eupressing his desire to  resume
chuty  leaving the gquestion of back wages and leave to he decided

earlier. It dis proved from the ohservation that he wants o

resuime duty without following to extent Railway Rule.

nES

1h. That with regard to the statement made in para 4.16 of
the 08 the answering respondents while denving  the contentious

macle  therein beg to state that the applicent had submitted an

application  dated 39.16.9% along with CAT/GHY ‘s  Order dated
BJB.95  reguesting  to sllow him to resume duty. In response  to

this application, respondent had directed the applicant to attend
| ’ .

MG/ I0/DERT along with necessary medical certificate/Document  for

s — B )
R -egnaamarwar R o ade 3 . o .
obtaining Duty Fit Certificate in order to resume his duty vide
——————

DRMOP) /Tinsukia's L.No. ES~-B/334 dated 16.11.95,
i N“"m\____

Thereafter applicant vide his letier dated 20.11.95

(enclosed) gpproached Respondent to issue & letter for special
' \
Medical Examination to make him enable to resume his duty.

Gpplicant further stated in that letters guoting by  virtue of
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i hile CAT/ZBHY order dated 8.8.9% for resuming duty, guestion of

BPPMC  does not arise. Since the applicent stated in his defence

thialt he has absented from duty because he was suffering from

Tode
b

Harent type of alements w.e.f. 3.6.88 medical certificatbe
. |

mecessary to support such statements.

J | Letter of the applicant dated 28.11.9% enciosed as

h Rt

That with regard toe the statement made in para 4.17  of

tihe 0A the answering respondents while denving the contentious
f d

mﬁw$ therein beg to state that the disciplinary authority vide

. PR 2 % « . . I
lether dated Z.12.96, had taken as decision to institute a board

af enguiry  afresh to enquire into case but the same was canceled

|

Wi gl the DREMF)/TSE ‘s L N FES-NH/334  dated 16,1294 uncienr

intimation to  the applicant. Mence fresh DAR enquiry does not

| That with regard to the statement made in para 4.18 of

06 the answering Respondents while denying the contentious

maci therein beg to state thst the saspplicant vide fris

SRS + 13

representation dated 38.12.946, requested the respondent to  allow
I

Bim | bt resume duty. But bRe did mobt say any rule to compel  the
| ) ¥

respondent  to allow him te resume duty based on private Medical

tificate withoul physical Fitness certificate by the HMedigal

’ . 3 3 E >
aprthority. Which means the applicants wants the respondesnt  to
| S
allow him resumption of doty without observing the laid down
(lee )
4 ﬁlﬁ& s y
| -

£

i3]

|
19, ! That with regard to the statement made in para 4.19 of
| .
|
j

0/ the answering respondents while denying the contentious

fots
£
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made  therein beg to state

that

R«

, W
| ¢t Persennie! ares(k)
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e of  oaffering seversl

cpportunities  to the applicant to resume duty, he did not  avail

the same snd filed petition

No.&6#/97), Seeking reliefs as

wih 3ch had already been disnissed

Thereafter Hom 'ble

4.0 DE

comnunicate  speaking order w

submit representation within @3

araderr.

S That with regard Lo

&

again

i previous

iy the

CaT/aHy

ithin

pefore  Hon'ble  OAT/GHY O/

application DA No.99/%4

mame codrd.

vitle their order dated

disposed of the issuwe observing as  respondent shall

months  and  applicant  may

moanth from the receipt of  this

the 08 the answering respondents

nade therein beg to state thal

]

formation of fresh Hoard of enguiry

1, 12,96 under intimation to the

1.7.97 sent the enquiry report wit

ﬁhé applicant. By that letter

writien brief on the

at

.

stement msde in para 4,98 of

denying  the contentious

the respondent had treated the

e ‘i..\

gtter dated

[

meeled vide

applicant. And vide order dated

@l

“N'jul rY ran

ohservation of D.A.  to
a chance @m‘&rmdmce him

to why he could not  be

taken up Tor misconduct by remaining unauthorised ahsence  from

duty ‘w.e.f. 9.7.98.

The astatement in

applicant applied for 5 days

Mie house and resumption

wak  responsible for violation

(1Y 1964 for unsuthorised

mentioned from 18.6.88

o duty

para bi

LaP

ey f
shimerge.

to ormward.

vvqré?%wnq the leave was & oourse

gy 55

seryioe

of Jusmti

iw nolt  true. in  Afae
W by 2.4H.88  from
M,N"QS i due  date. He

corduct Ruled (1) {11

~lo

But inadverlbently 1t was

. ‘

2eciwion of the ru,pundﬁnt

e
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As per  extent rule  after availing one kihd of
ﬁ&n@timmem leave, another kind of leave & fresh cannob granted to
#& person before jﬁiﬁ1mg the duty. Further extension can be made
aby:if it ile the same kimd.mf leave except CL.

Hence charges brought oud against the applicant for

unalthorised ashesence under viclation of gservice conduct Rule (944

Rusle 3 Iy (II) (II1) was correct buk the =applicant was not
willing to abide by the Railway Rules and Lawful inst uctimn% et
the authority.

DRM(PY/Tinsukia's letter No. dated 1.7.97 enclosed as

Anrrexure 17,

2l That with regard fo the statement made in pmars 4,21 &

af the 0A the answering respondents while denying the
contentious made therein beg to state that the Hon'ble GAT/BHY
vid&h their order dated 4ni,‘ﬁﬁﬁ af para 2. in 04 No, &H/97,
mb%efvgd that "We are of the view that this application  has no

merit. Prayer No.{a) has become infractuous in view af the letter
. 1

dat ud 17097 isued by the respondent and come o the decision  teo .
i

disposed of  the case directing the applicant to submit

ropregant stion  fto the respondent within one month from  the

reaeipt of this order.

Thereaftter, the applicant submitted his representation
da¢@d P2 5. 20888 under  direction of CAT/GHY ‘s  (Order dated
duﬁnﬂﬁﬁﬁu While the matter was under consideration of the

Redpondent, applicant being agorieved by the CAT/GMY's oarder
dated 4.7.2808. While the matter was under co neideration of the
Respondent, applicant being aggrieved by the COAT/BHY 's arder

abmve‘pr@fwvred an appeal before Hom'ble Migh Courd, Guwzhati &s

WP (0 Hmr 1166728086, Th@ Hom “ble HO/Z8HY ‘s vide their Order dated

1é

persennet Uﬂ“ vA)

2 & ¥, Rly, | Maligeeh:
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DELEL 2808 disposed of the petition providing that the applicant

mayi make varmww.ua%tmn within & period of thres weeks and

dir%ﬁt@d the respondent to expedite the finalisation of DAR
i

[ ‘e ecting within & weeks of submission of r@preaenﬁatimn by the

agpﬁiﬁamt,

Under the direction of Honble HO/GHY  respondent  has

I '
‘: L o a 1) k) b3
mmn$£uﬁed the DOR proceeding by passing speaking order dated

‘“5 GEE with conclusion in terms of Rule 581 (&) RI and 51¢  RI
tha% the &p;llV“ﬁ&. can not be allowed to  reszume  dubty  as  he
ahedntes wnasuthorisedly from duby w.e.f. 9.7.80 which ia. beyond
5 yeara and ordered  for his  removal  from service w.e.f.

1§,m=wﬁﬁﬁ AAAN. enclosed.

: C Copy  of  letter dated 12,6288 of DA enclosed as

i p

Anndrure TJ 7.

2800 That with regard to the statement made in pars .25 of

A the answering respondents while denying the contsntious

the '

made therein beg to state that, the constitution of Board  of

emqqiry as  pointed out by the applicant had already been
\
wanﬂalﬁu vide DRMM) letter FE-R/334 dated 18.,12.%4. And vide

dated 1.7.97, being canceled the formation of  enguiry,

1Eﬁ£

DEM P /THK  had  sent the Encuiry report held on 29.%.92 fto  the

&ppiiaamt which was pending due to Court Qase. Fuarther in
i .

momq@atimn with the lelter dated 1.7.97 of the weapmndamtq

j &

&ppﬂicank was never asked for Pnd explanation. He was  ashked ]

5ubﬁi% written hriet on the enauiry report which was not serit  to
1
1 X 1 - e}

him ' previocusly and that was also a vital ston of DAR  procedure.

Herce the allegation for calling said second explanation  ia

1
sbaglutely baselesas an nob e .
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oS That with regard to the statemsnt made in para 4n24‘ of

the 0A the answering respondents while denying the contentious
made therein beg to %éatw that, on goling through the appealidatwd
1?n4.ﬂﬂﬁﬁ .mf the applicant smgd also under direction of HO/GHY
d@t@d EAS PRt o5 ﬁiﬁciplimafy authority has passed speaking Order
m%ew the DAR action in proper manner on 12,846 2808 which was
communicated ter the applicant, vide L.No. ES-B/33 dated
12.6.2883, Inapite of giving several chances to the spplicant, to

resume  duty, he did not do so and by submission of drrvelevant

representations always tried to haress the administration.

ﬁﬁn C That with regard to the mt“*@mwnt made in para 4,25 of
ﬁhe OM the answering respondents while denying the contentious
made therein beg to état@ that, in arder to implement the Order
e f HC/@HY dated 28.3.2800 Disciplinary authority has concluded
i Qhe DAR prgmeediﬁg. hy passing his  reasoned speaking order
d i

followed hy step by step DAR procedure on 12,6208, and  the
épﬁlicant was  removed  from service from 262083 AN in

| wur‘uanr@ pf Rule 581 (&) and S1¢ BRI gz he asbsented unauthorisely
from duty heyond #@% years., Hence the allegation of the applicant
ha% no merit.

Copy of Rule S@1(&6) enclosed as Annexureg K7

25 That with régard to the statement made in para 4.26 of -

Cthe 06 the answering respondents while denying the contentious
éade therein beg to state that, the appeal dated 1.8.20888 of the
applicant  against  the order of removal dated 12.4.208¢  was

i ﬁemeived by this office on 8.3.2808 and pult up to the Appellate

ahﬁhmviﬁy who observed as (1) the procedure prescribed in the

relevant 0 % A rules applicable to Railway servants have Dbeen

gorrectly followed (I1y The fFindings of the disciplinary

18
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authority are narrated By evidence and records.

Thereatter appellizte authority has passed order as

MHowever on grounds of Mercy I modify the punishment as reduction

“

to the lowest stage in this present pay scale with adverse future
@ffectu Mis resumption to duty is subject o his Reing found fit
Ey:ﬁha medical authorities at the appropriate level and aluo  the
%mplmyee furnishing relevant raaard%/cartificakﬁé abrout his
glleged illness/out side treatment o the satisfaction af
appropriate  Medical authority. After this reguirement i
ﬁmﬁplatﬁdg the  regularisation of the entire pericd of absence

from 1988 till date as resumption of duty can be considered as

lesve due.

In view of the above, 1t iz mentioned that the
appellat@ aubhority has passed his order after personal hearing
and‘int@rvi@w with the applicant and communicated the same to the
applicant  vide DRM(PY/TSE L.No. dated £ 1 2881 and advised him
tia 'P@pmrt duty within 15 days on receipt of this letter for
m@téinimg Duty Fit Certificate to resume  his  duty, but the

applicant did not response.

DRMAP ) /TEE L.No. ES B/

4 dated Z2.1,.2031 as  Annexure

L]

e

26 That -mith regard to the statement made in para 4,27 &
4.28 of the OB the.anaweviﬁg respondents  while denying  the
cmﬁténtiwuﬁ macle  therein beg to state that on receipt of the
lettér dated 22.1.2881 of the respondent, applicant should have
cabei to  report for duty to this office for resumption  bubt  he
&5@?@ the appellate authority vide application dated 29.1.2861 to
clérify the punishment as reduced by the appellate authority as

1%
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@eﬂl cas reduction to the lowest sbtage in present pay scale  with
; !

! .
Tuture  with future adverse effect. From such  attitude of the

i
1

Spplicamt it transprizes that he is not willing to abide vy the

Eaﬁﬁul instructions and RBules of Hailway

C .

| Copy of letter dated 29.1.2001 enclosed as Annexurse M.

3?5‘ That with regard to the statement made in para 4.29 of

?hﬁ? 0A the answering ho<rmﬁdnni. while denyving the contenticous
| " - ”
ﬁad@ therein beg to stete thal in response to the lelter dated

“f d".ﬁﬁi of  the applicant, DRMOPY/Tinsukia vide letter dated

v
‘.

Hi

%6nénﬁﬁwi wlarified the matter stating that the punishment

4mmh§9d upon him was as per rule 6 (VD) of D & A rules, 19468 i.e.
|
|

hlﬁi pay  wWwill be Fixed at the minimum/ initial in  the present
ﬁ:ﬁ&e of pay which he was enjoying, with Fiture effeot,

\z

Pbﬁi?ﬂ it of DRMOPYTinsukia i letter dated 22.1.7081 kag heen

de  in accordance  with  the order of appellate authority.
s

Failing which it will be presumed that vou are not wiliimg to
Co

ﬁ@pmrt for duty and order of peralty as passed by the DA will
P
e

|

i
gld good? was alse in the order of appellate authority. Hence
|

h%ag obhjsction of the mDﬁlTPBﬁ? is baseless and cannot be  taken

T

‘4!34__

cognizance  of his negetive attitude speaks that he was not
\5!‘&5 3
‘I

i

ing resume to duty  and not in need of Hallway service.

SN J0F S

Eéﬂj That with regard to the statement made in parag 4.38 3

- :

A

4L3£ af  the O/ the answering respondents while denying the
CQHLFHI:NHF made therein beo to state that DAR proceesding
i%?ﬂldtﬂ i the extent case is within the DAR rules 19468
prmvidxﬁg.mﬁre opportunities to resume his duty on the ground o f
nau&rai Justice, but the applicant did not avail the same. By

%Lchi unwanted activities, he had harass the Administration arnd

| .
aled has lost the valuable time of the Hon'bile Courts,
| { .

? g
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Battle to establ

well that he
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In the

above Yinar

Cadminiwmtrative
of
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“his  johb

appeal therefore hss no merit and liable to b

ardshipng.

2 That in

CHespondents beg to state that there

caurh he isa

Twmame 1

. I . B

Lo

inten

ertit

foundg to th

igh his wd

BTG

willfully disreg

light
dahin

ti

Course aftter observing and following the laid down rules
applicants did not Co-operate due to which he had

for which he him self is

view of the

0

ey

af the vase

shtatement made

led to any relief as souwght for in the 08

) = N
34

rﬁ;;‘r‘ “‘"@

{ Maligae®
atl-28

enist
a b Ry,
guwah
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o
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Tued

more intersshed For  a

i

&

e

and in this Case knowing fully

arded the Hailway rules.

discussed in detail vide B

par

5

i

satisfied +to nobe that the

take him back to service,

bul

to loose

responsible.  The applicants
g dismissed by your
-

above the answering i
. " . N =
is no Ground in bthe 08 and as '

it C o

-

£

arid guashed.




VERIFICATION.

i Shird AT RONGAM son  of WS P, GAURA
3 ] “ ®

EREE ]

e
# " AN oo ::unnnnb-gei'

aged  about, W1.. ae present working as Cnec) fsenl Offar (Adiwed.

Railway, Maligaon, Guwahati, do hereby soclemnly affirm and state

that the statements made in the pza:-agrag:;?m.i)%% x 7:;‘ ames IS

true to my knowledoe and those made in DAaTE nu?uﬁqzﬁ}.na"ua. are

matters of records which 1 believed to he I

a3

sts are my

Mumizle submission before the MHon 'bile Tribunzl.

Ard T sign this verification on this the 2 nd

day of

B
M
o

283,

T K b i ainsn oo Wost 045 nAeh SHATD BH1) 6T b 0 e

Deponent

@nie? Personngt LUice

& F. Rly, / Maligaes
Suwahati-11
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 3

GUWAHATT BENCH ::: CUWAHATT,

0.5, No.290/2002.

~Shri Biswanath Banerjee,
... Applicant,
vwaw&
The Union of India and ors.

.+« Respondents.

pl

REJOINDER OF THE PETITIONZRS AGATINST THE

W/S FILED BY THE RESPONDENTS.

THE APPLICANT MOST RESPECTFULLY SHEWETH:-

1, The applicant while denving the adverse
contentions of the respon&ents in their written
statement filed in the above noted 0.,A.290/02 begs to
state that the reséondents'in their written Statement
contended those aspects of the matter which were dealt
with and settled by the pronouhcements of this Hon'ble
Pribunal on 20.5.94 in 0.A, No.99/94 and on 19.3.97
in‘o.A;‘No 60/97, so preferred , by your humble appli-

cant,

In the present context ,the applicant

states that he was inflicted with a major penalty for

T3 svrimn B Tt

contd...
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2,

~his alleged absence from duty/ waauthorised absence w,e.f.

4]

18.6.88 without proper Departmental proéeeding which i
called on before entailing a person'ﬁith such 2 major
penalty., The punishment, originally ,inflicted upon the
applicant was by the Disciplinary authority oﬁ 12.6.2000
culminating the applicent with removal from service. The

order of removel from service was modified by the appe-

llste authority as "reduction to the lowest stage in

applicant's present pay scale with adverse future effect®,

The said order was communicsted to the applicant by
D.R.M, (Personal)Tinsukia , vide letter dated 7.12.2001
with the direction to submit Medical papers for his
unauthorised absence Within 15 days failing which the

earlier order of removal shall hold the field,

The respondents in their written statement
highlighted without any basis the allegations of unau-
thorised absence etc, and without taking into account
thet those contentions had already been set at rest by
this Hon'ble Tribunal (Supra).The Crux of the issues
involved in the present application is that whether the
order of the appellate authority as well ss the Discipli-
nary authority is full of absurdity and obsqurity making
the penalty imposed@ on the applicant's in operative in
the eye of law, Moreover, the applicant has preferred
a Revision Application before the revisional authority
i.e. the General Manager, N,F. Rly, Maligzon, Guwahati-1ll

which hes yielded no result,

The applicant begs to state that in service

jurisprudence the absurdities and obsqurities has no

contd. .

Digiwanalh Pty



18-

3.
place ., An order becomes in operative at the same éime
when by the common prudence it can not be given effect,
Although, the applicant was cailed back in service
by the apvellite authority but a rider was put by the
communicating authority that he will have +to produce
Medical certificate for the period of his absence ,
without specifying the perijod actually for which period
Medical certificate is required . Hence , it can be said
that it is the Departmental authorities who after long
tale of_Disciplinary proceedings concludéd,the matter
in such & manner so that the applicant Wouldvnoé be able

to resume his cduty,

Now, the applicent begs to give his reply
with respect to the contentions of the respondents in
the written statement which are adverse to his case as

under,

1) That save and except what has specifi-
célly been admitted hereinbelow with respect to the
statements made in the written statement, the rest,are

deemed to have been denied by the applicant.

2) That with reg2rd to the statements made
in para 1 of the written statement the applicant, begs

to offer no comment,

3) That with regard to the statements mdde

in para 2 of the written statement the applicant

reiterates his submissions made in the original

contd.,..
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application in persuant to the illegal disciplinary pro-
Ceeding and penalty inflicted thereof., The applicant
further contends that in this para the respondents have
raised those issues which were already settled hy this
Hon'ble Tribunal while disposing of £he 0.A, No,99/94
and 60/97. The moot question of controversy in this ori-
ginal application is whether on the basis of the clog
put on by the appellate authority while modifying the
penalty imposed by the disciplinary authority, on that
basis resumption on duty by the present applicant is

possible,

4) - That with regard to the statements made in
para 3 of the written statement the applicant reiterates

his averments made in para 1,2,3, 4,1 & 4,2, of the 0.4,

- He further contends that the respondents souéht to deny

the statements only in order to prevent the applicant
from persuing his case in this Hon'ble Tribunal and thereby

tried to keep the aprlicant away from the doors of justice.

Se | That statements made in para 4 of the
written statement to the effect that no such record of
discharging heavvaork beyond scheduled time under DME
(CewW) DRM/PSK; is denied by the applicant. Tﬂe applicant
begs to state that at the relevant time the bRM/TSK, Dpo/ !
TSK had written letters to the CPO Maligaon communicating ;
shortage of stenographers in Tinsukia division and thatv

post of Stenographer had not been sanctioned to so many

officers in Tinsukia Division . The DRM(P) Tinsukia,

q

contd.. “ :
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Se

vide letter dated 16,12,83 communicated the CPO, Maligson,
that the applicant was working with flur officers including

DRM, Tinsuvkia,

A copy of letter dated 16,12.83 is

£iled hereto and marked as Annexure-p,

6) That the contentions of the respondents
in para 5 of the written Statement are denied in toto
and your humble applicant reiterates his statements made

in para 4,4 of the original application.

7) ' That the statements made in para 6 of the
Written statement are denied by the applicant. The app-
licent states the respondents contention have got no
significance and hence questién of resumption of duty on
3.6.88 did not arise .Moreover, fhe reiterates his

statements made in para 4.6, of the original application,

8) That with regard to the statements made in
para 7 of the Written Statemént the applicant begs to
state that the subject matier, to be decided by this
Hon'ble Tribunal has got no nexus with such statements .
Moreover, the applicant asserts that yYhe was always
wilfull td resume his duty but, on every occassion he
was not allowed by the respondents by putting one aftei

another rider upon the applicant,

g8) That regarding contentions of the res-

pondents in para 8 of the Written Statement the applicant

(355 visomna i Bt
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begs to state that after receipt of the letter dated
18,11,88 he was examined by the ADMO/MJIN ,Medically

at his residence and the epplicant was found sick .
Moreover, the applicant never told the ADMO/MJIN, that
he did not want to take allopathy medicines, So, the
guestion of not taking medicines from Railway}Hospital
has got no significance here and the statement s¢ made

~

is categoricaily Genied by the applicant,

10) . That the statements made in para 9 & 10
of the written Statement is categorically denied by

the applicant and he reiterates his submissions made in

para 4.9 & 4.10 of the Original Application.

11) That with fegard to the statements made

in pera 11 of the written Statement the applicant begs to
state thatthe applicant was alwayg willful to resume'

his duties , but he was forced to remain sbsent by the
administrative authority &s they h&d never tried to
resolve the matter making room for resumption of duty by
the applicant .It is categorically denied by the appli-
cant that DAR proceeding wag delayed only due to him,
Whereas the applicant on and on requested the Railway
administration to make suitable arrangement for his
treatment but at last when they f&iled to do so he shifted
his mode of treatment from alopathy to homeopathy . |
In order to resoclve the administration complexcities
accruéd due to the lapses on the part of the respon-

dents your humble applicant furnished the Homoco

contd...
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Physician certificate ,The respondents in their written .
statement pleaded that since the applicant has filed the
Homoeo pathic Medical Certificate on 7.9.92 to cover the
period from 10.10,91 so, the appliccnt was not sick
prior to 10,10,95 is pot tenzble in the present facts
and circumstances of the case, as that has already been
set at rest in the original Applications previously

filed by the applicant,.

12) That with regard to the statements made
in para 12 of the Written Statement the applicant begs
to state that the provision of 3(2) (i) of the
Railway Services conduct Rule is a beneficizl legis~
lation which lays down provisions / legal duty on the
part of the supervisory officer <o take all possible

steps towards an employee for his maintenzgrce of devo-

~tion towards his duty . In that light the contention

of the respondents are devoid of value and no reliance
can be put on those statements as they negate the
aims and objects of the aforesaid rule .,The rest of
the contention regarding -attendence of the applicant
before the ADMO/ MJN or DMO/TSK , for treatment and
to obtain duty fit certificate your applicant begs to
st3te that at the relevant time he was sick and in
order to  obey the orders of the superior he Went to

ADMO/MIN for obtaining duty fit certificate and treat-
ment , but, the ADMI/MIN declined to treat him as

there was no fresh forwarding . It is humbly submitted

that the applicant in his ill- health went to ADMO/

contd.. .
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MJIN who refused to great him, It is noteworthy that
these allegations raised by the respondents can said
to be @ futile exercise on their part to reflect the

present applicant , negligent one.

13) That the statements made in para 13
of the Written Statement to the effect that the

DAR engiry was started after giving chargsheet and
homination of defence counsgsellor is boldiy a vague
statement ,Your humble applicant asserfs that the
DARlenquiry vas not done in accordance with the Fule
prescribed in the discipline and appeal rﬁles . by
which the applicant is guiéedm The DAR enquiry was
conducted in a cursory and in the most purfunctory
manner .Hence,the contention of the respondents afe
.denied in toto and your humble applicant refterates
his statements made in para 4,13 of the original

application, Moreover, it is an admitted position that

the enquiry report was not’ suprlied to the applicant
which ipsoc- facto makes the disciplinary proceeding

void and in operative in the eye of law,

14) That with regard to the statements
made in para 14,15 & 16 of the Written Statement the

applicant begs to state that regarding mode of

contd. ..
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Medicel treatment there is no rule in the Rajlway
Establishment code. It only lays down that Railway
employees are entitled to free medical attendence and
treatment but the rule does not distinguish about
particular mode of treatment to which Railway employees
are entitled to .80, the content’on of the respon-
dents are liable to be struck down at thé threshold,
The other issued raised in the asbove -noted paga-
gfaphs'of the written stetement are without any basis
and hes got no relevance with the subject matter in
issue .Hence, the applicant denies the averments which
are not relevant to reach into a just conclusion by

this Hon'ble Tribunal .

15) That with regard to the statements made
in para 17 your humble applicant reiterates his state-

ments made in para 4.17 of the original application.

1¢) - That with regard to the statements

made in para 18 of the written statement the appli-
cant begs to state that he prayed to therecspondent s
for ailowing him to resume duty vide representetion
deted 30.12.96 Dbut at the same time he never intended
to violate any departmentsl rule, Hence, the conten-
tions of the respondents are liable to be turned

down on its face value,

contd. .
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17) . That while admitting the statements
made in para 19 of the Written Statement regarding
the £iling of 0.A, No.60/97 before the Hon'ble
Tribunal the applicant Genies that he was given any
opportunity which is adequste encugh for lhis resum-
ption in duty . Rather , the authorities went on
lengthening the Departmental proceeding ﬁithout any
velid reason and after the order dated 4, 2.2000

of this Hon'ble Tribunal the respondents concluded
the Departmerntidl proceeding .Hence, the allegations
raised by the respondents in this paragraph is

only to save their skin froﬁ their negligence towards

the applicants .

18) That with regard to the statements
made in parz 20, 21,22 pf the written statement your
humble applicant reiterates his statements made in

para 4,20 , 4.21, 4,22 of the original application.

19) _ That with regard to the statements

made in para 23 the applicant begs to state that

‘he was not given chance in an ade uate fashion for
resumption of his duty .Rather, the communicating
¢ aduthority communicated the order of the appellate

authority vide letter dated 12,6.2000 casting a

contd..
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rider wupon the applicant in such a manner , so that,

he cannot resume duty .The respondents version to the
effec£ that the applicant has always filed frrelevant
representations highlights the callous aﬁtitude of them

in considering the case of the applicant,

20) | That with régard to the statements made
in para 24 of the Written Statement yourlhumble app-
licant reiterates his statements made in para 4,25 of
the Original Application . Moreover , Rule 501 of
indian RailwayAEstablishment Code volume -I has got no

application in case of the applicant,

21) That with regard to the statements made
in para 25 of the written statement the applicant
reiterates his statements made in paral4.26 of the
original Application .Moreover, the applicant asserts
that no personal hearing/ interview was taken by the
appellate avthority, of the applicant, while passing
the appellate order. In that light of the matier it
can be said thet the appellate authority has passed
the order of reduction to the lowest stage in present
scale with future acdverse effect in a cryptic manner

which is lisble to be set aside and quashed,

.

22) That with regard to the statements

made in para 27 & 28 of the Written steétement the

contd. ..
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applicant reiterates his statements made in para 4,29 and 4.30

of the original application. None the less the respondents

have filed their written statement with the motto to frustrate

the ends of justice to which the apnlicant is entitled to.

23.) That with regard to the statements made in

para 29 of the Written statement your humble applicént begs to

state that the original application is the last re- course
available to the applicant and he prays before this Hon'ble

Tribunal to dis,ose of the same on merits.

VERIFICAT ION

I, Sri Biswanath Banerjee, son of late Sudhir Chandra
Banerjee , aged about 51 yeaFs, working as confidential Steno,
N.F. Rly, Tinsukis dJo hereby verify that the statements

made in paragraph'l to 4, 6 to 10 are true to my

knowledge and those made in paragraphs 5, 11 to 21 eare
being matters of record true to my belief ard information
and, the rest are my humble submisscions before this Hon'ble

Tribunal,

Date - 6 Vi3 ﬁ"ﬁ-. 63
Signature,

Place = l%udhkhﬂ )
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