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0.0 .No, 265/202

- ‘V ‘/
Heard Mr. A.Ahmed, lea? I

counsel for the applicants and also
Mr. »A.Déb* Roy, learned Sr. C.G.S.C.

for the respondentsuand also perused

‘the written statement submitted by the

respondents

'Themissue relates to recovery -of

Special Duty - Allowance. In this

‘application  the  aplicants have

wwaésailed--tﬁe order ~ dated 17.7.2002

igsued by theﬂDeputy;Director, Office
of the ‘Chief_ Engineer (NEZ), CPWD,
Shillong. Tn view of the settled
positionv tﬁeivemployees of the North

Eastern Region are not entitled the

 Special - Duty' Allowance; unless they

-~ fulfill the conditions stipulated .in

the ofders issued by the Ministry
:,coqcérnedf The O%fice 'ﬁemorandum in
-quéstion‘dated 17.7.2002 has clarified
'the“séid’position; HoWevéf1 diréctibn

of the authority to recover the <DA

paid °,. , already is seemingly

- unsustainable. The persons concerned

were already paid SDA by the authority
and it will not be appropriate';to

recover the ' 'same restrospectively.

" Accordingly, respoﬁdents are directed

not to re%over the amount paid already

as SDA to the concerned applicants.
Subject to the observation made
above,” the application is disposed of.

No order as to costs.

Vice-Chairman

¢
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THe Central Fublic Works

Department Mazdobr Union, - )
Guwahati Branch, Buwahati.1
\ ;AppliCants.
;Vér$u5~ '
The Union of India y )
& Others : ' " .. -Respondents
I N D E X
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IN, THE CENTRAL ADMINISTRATIVE TRIBUNAL , w cjjf;
BLWAHATI BENCH, GUWAHATI. |
(AN AFPFLICATION UNDER SECTION OF 19 OF THE
CENTRAL ADMINISTRATIVE TRIBUNAL ACT 1985)
ORIGINAL AFFLICATION NO. OF 20ez.
BETWEEN
13 The Central Fublic Works
Department Mazdoor Uﬁimn,
Huwahati Branch, Buwahati. ’
217 Sri Narayan Singha, PFRSiaEntﬁ
The Central Fublic Works
Department, Mazdoor Union,
Guwahati Branchj Buwahati.
‘ fApplicants.
‘ ~AND~
11 The Union of . India represented by
the Secretary to the Government of
- Indig Ministry of Urban Affairs New
Delhi-110011. ( -
21 The . Director General (Works) ﬁehgral
- , Fublic works Department, Nirmah
Bhawan, New Delhi- 110011.

T
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=3 The Additional Director General of:

Works, Eastern Region, C.F.W.D.,
MNizam Falace, Kolkata-2@,
B

41. The Chief Engineer,
North éastern‘ZDne,,

Central Fublic Works Department,

éleavgs Colony,

Shillong=3.

=] The Senior Accounte Officer,

FPay and Accounts Office,
N.ELZ., 1+ Central Fublic Works
" Department, Raja Villa,

Malki Foint, Shillong-1.

~Respondents.

DETAILS OF THE AFFLICATION

11 © PARTICULARS OF THE

ORDER  ABGAINST  WITH
vTHE‘APPLICATIQN I8 MADE

This application is made against impugned

order | of recovery of payment of Special Duty

Allowance, in Shprt, S.D.A. vide Offite Order No.

71f3/2@@3*ﬁdmn dated 17872002 izsued by the

Office of the Chief Enginser (NEI) Shillong.

JURISDICTION OF THE TRIEBUNAL

21




The applicant declares that the subject)

.

matter of the instant application is within the

jurisdictian of the Hon'ble Tribunal.

77 LIMITATION

The appiiaant further declares that the
subiect bmattar of the instant application i
within the limitation prescribed under section- 21

/
of the Administrative Tribunal Act 19845,

/

471 FACTS OF . THE CASE
Facts of the case in ‘bhrief are given

bhelows .

4.113 - That vyour humble applicants are citizens
of  India and as such, . they are entitled 't@ all
rights andl privileges guaranteed under the

Constitution of India. The applicant No. 1 is a
recognized Association named as. the Central

-

Fublic Works  Department Mazdoor Union, Guwahati
Branch, Buwahati. The applicant No. 2 is

authorized to file this application on  behalf of

the members of the Association.

‘ A copy of list of the members of The
- - Central Fublic Works Department Mazdoor
Union, Guwahati Branch, Guwahati is

arnnexed hereto and the same is marked as

Annexure—Qa.
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‘Trans%ef-Liabiiity,

e

4.21 'That vyour applitants beg to  state tthat
as  the - Qrievancas and reliéf prayead in this
appliaafimn‘ are émmmon: theer‘eforéfl they  pray %mr
grant of permission under‘-Sectimn‘ 4(3)(a) of the
Central Administrative  Tribunal  (Frocedure)

;u195, 1987 to move thia.applicatiah jointly.

4.33 That all the members of the Association
including the applicant No. 2 are %Erviné and

pn%ted.-"vih © different | offices under the

' Adminiatrafi?a Codtrol of the Director General \0%

Works, Central Fublic Works Departmemt; " New

Pelhi.

/

4.4Y That the Government of India,. Hihiﬁtry
mf‘i Finangég | Department 4mf, Expenditure ‘granted
certain | improvements ~"st'r'ud‘ facilities to Th@\
Central  Government  Civilian Employees  0f  the

Central Government  serving  in - the states and
Union . T@rwiémkies .af  North ‘Eaﬁteén Region vide
G%*icé. Memorandum  No. 2@@14/3/83*19 dated 14~12v5
1983, In Clauﬁe-wfl of the said 'OffiC@ memorandum

1

HSpecial (Duty) Allowance was granted  to Central

Government Civilian’ Emplayeésg - who chave  all  India -

i

- 4,31 » That after issuance of the aforesaid
Office Memorandum 'dateﬂ 14-12-198% the membEﬁs\ of
the aforesaid fssociation approached the local

authorities for paymenﬁ‘ﬂf Qpe&iél.éDuty)'
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[ ﬁ Allowance in  terms of Office »Mammrandum' Dated 14~
ﬁ 18-198%  as  the applicants, i.e,} the members of
_ | j the aforesaid Association €u1¥iiled the criteria
| k‘ laid duw? in the Office _M@mm datgd_€{ﬁ~1$~1983.
1! f .Fhey_' QQmandeq\ fmixg payment of, Special (Dgty)'
[ ﬁllowancg and accordingly the authority had ‘paid
é % them.
. i# j
s\f That another Office 'Memmrandum No. F. o No,
|l 11(2/979E 11 (B) dated 22-87-1998 was issued by
| ;f the Hinigfry of Firance, Department  -of
; f Expenditure, ‘.Bmvernment vof DIndia Cextended - tge
é Ef Special a (Duty) ﬁllmwanqe © to the Central
f % Bovernment | employees .pméted at’ Sikkim. In  this
S ;i circular payment of - Bpecial’ (Puty) Allowance at
: | Ceiling of Rs. 1008/~ has also been withdrawn.
o - , : .
L - : :
45 f 4.61 That the present applicants beg to state
:E ! that the membera of the aforesaid Association are
}; ! ' saddled W§th All  India Transfer Liability in
f Q terms of their . offer of appmintment Jand  with this
;; F ﬁaia }iabiliéieg they have ’recé;ved the offer of
? % apﬁpintment,~ and joined the SErvice of “the
ﬁ v; resbondgntﬁu' Ee it’ stated ﬁhat; mqﬁt‘ of the
# E ‘members o+t the  Association /on numbers of
ﬁ: E occasions  are  being  transferred | sutside of  the
? ;} Morth Eastern Régimn, There¥0?e,.~gthe applicants
R}: % are in practice saddled with all India Traisfer
; f Liability‘ and in  terms of  Office Méqmranduh dated"
¢ §_51\14«13—1?83‘ they are i:gally entitled for grant of
f ?» 9pecia1 (L£ty) Allowances. '

U 1 !
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} - 4.7 That . vyour applicants = further beg to

. state  that  the  payment  of Special  (Duty)

& Allowance has been granted to the applicants by

~ﬂ the FRespondents after being satisfied with all

é the applicants. All  the applicants  are ‘legally

%ﬂ entitled and eligible for grant of GSpecial (Duty)
‘J" Allowance din terms of Office Memorandum dated 14—
‘[ ‘ . . . s
| C1E-1987%, @1-12-1988 and 2RA-Q7-1998 and ACCOr

;i ' dingly payment of Special (Duty) Allowance has

| been continued and paid to  the members ‘of the

it o T o . . )

‘5 aforesaid Association.

lir . L

;w

i o : _

] After that, ‘the Office of the Respondent
V~ No. 4 issued the Office Memorandum ’Nm, L2/ 2002

| Aden. dated 17-@7-2002 to take necessary  action
w for recovery é{ ,Sp@ciél ) {Duty) ﬁllawance" from
H ineligible persons with effect from 06-10-2001.

| r

{ Annexure~B  is  the photo  copy of (Office
. ' ) \ i ' ~

] Memorandum dated 17-072002 issued by the
f?- Office of the Respondent No. 4. '

‘\! ) ’ ‘ . '

i S | |

W 4.81 That vyour applicants beg to  state that
Wg the“'payment of Special Duty Allawance Was méde to
' the applicants with effect from ©1-11-1983 or .
G from the respective ‘dates of their Joining in
ﬁ this Dapéhtmen#. The Fayment of Special (Duty)
uﬁ Allowance is  made to the applicahta. only atter
E full _ﬁaiiafactimn‘ of  the Rezpondents. Now the
J >R@$pmndentﬁ have issued the recovery order of .

B



Epecial  (Duty) Alldwaﬁcm, és vsuchs the act of the
rﬁﬁpondehts i% arbitrary régarding recovery - of
payhept of Speciai Duty Allowance. As such, the
Hén’ble Tribunal may be pleased to direcfv the
ngpmndegtg ~not to make an§ recovery  of . ;ny

amount of the Special (Duty) Allowancea, which has

heen paid‘by'theiReépmndmnts to ﬁhe applicant.
4.93,' That vyour applicant “begs  to state that

in  other similar cases filed héfore the Hon'ble

Central Administrative " Tribunal, Buwahati i Bench

and  in  the Hmn?bla Gauhati HHigh Court as well as

Sin the Smpfeme Court of India the said  ﬁaurts ‘it

was held that the ;Uﬁimn of India . is not entitled
for‘ recovery. - af any amount 0f . gﬁpeciél Duty
a1 lowance froﬁ © the épplicantg. ' Mayemver, the
Honfbia courts held that the reco;ery order gaﬁ
have ’mnly prmspectiver‘9$fect. S0 ‘;m the - instant .
case .- the . Regpdndent% cannot recover the. said
Special Duty Allmwance! prior‘ to thwir\- reCOvery

A
aorder dated {7-07-2002..

@nhexﬁreswﬂs Dy E, F .and_ & are photo-
copies of, some of judgménts vpaﬁéed 'by
the ‘ Hdn’bler Central . ﬁdmiﬁistrativa
Tribunal, Guwahati Fench, - Hon'ble
Gauﬁati} High Court  and slso by .“the

HMon'ble Eupremé Courf 0{ India.

~

Y

4.101] ; That vyour applicant begs to state that

the Respondents have already made some recovery

]

- : /
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from Guwahati Electrical Division No. 11, 'Tezpur

Central Electrical Division, Central Public Works

Department. Hence, it is now necessary for the

applicants to  get an interim order from this
Hon ‘ble. Central Administrative Tribunal for

nrotection of their rights.

4.117 " That the applicant begs to state that.
under the facts and circumstances mentioned
above, finding no other alternative, the

appligant Lapproached this Hon'ble Tribunal for
pwofectimn of their rights and interest through
this Original  application. »This Hon'ble lTribuhal
may be  pleased to étay .fhe impugned recovery
order issued under Office Memorandum No.71/2/2062
—-Admn. Dated 17-@07-2002 as an interim measure and

further be pleased to set  aside and quash  the

Office Memorandum dated 17-07-2082 at Annesure-R.

4,17 ‘That your applicants submit that they
P
have got reason to believe that the Respondents

are resorting the colorable exercise of power.

4,13 That your applicants submit that the

action 'mf the Respondents are mala fide, illegal

cand with & motive behind.

4.141] That your applicvants  submit that the
action of the Respondents by which the applicants
have been deprived of their legitimate rights is

arbitrary. It is further stated that the



happligahjs.

Reﬁpondehfﬁ have acted with a mala-fide intention
only ~tc) - deprive £h91 applicéntsl from théir‘
legiti@atm_rightg. : ’

: “ \ﬁ | B
4.13] That  your applicaﬁts,\vsﬁbmit. that | the

action of the Respondents is , highly illegal,

improper, whimsical and also against the policy

adopted by éhe vaernmemt of India.

4.16] That in view of the facts and circum-

stances it is a fit case for interference by the

-

Hmh’blm Tribunal to protect the iﬁferest of the

/ .
‘ 4,173 That this applicétiun is filed bona fide
and fér the interest of justice.
e GROUNDS FOR RELIEF WITH LEGAL FROVISIONM:
.41 For ‘that, due to the above reasons

harrated in’ detail the action of the, Respondents

‘ _ ; -7 :
is ih  prima  facie illegal, wmala-fide, arbitrary

and without jurisdictimnm

5,21 For that, the applicants satisfied the
criterimn for grant,amf Sﬁecial - (Duty)  Allowance
laid down in Office Mamorandum  dated -14~12f1983-
and %1~12*1988"v1ahd">2E~m7~2m%2 issued by - the
vaernm@nt' .Qf‘ | India, . ‘Miniétry- of »'Financeg‘
therefore, tﬁe recmvéry ot the Special (Duty)

Allowance in terms of impugned Office Memorandum



ds arbitrary, mala—fide and discriminatory with

an ill motive.

C11

datgd' 17—@?72@m3 is Qio}ative of  the periaiana
of law and is liable to be set aside and quashed.

b . For that the impugned office Memo dated
C17-07-2002 iz contrary  to the { deai%ién of  ‘the
Hmn’ble_ QUQQemE Court m{';Inﬁia- as  well as  the
dwc@sién .’reﬁdered by the  Hon'ble Gauhati Higﬁ
ﬁmurt and the . Hon'ble  Central Administrative
Tribunal; |

.

el For that, the payment of Special (Duty)

Allowance was not 'ohﬁainmd_ by the applicants by

“any fraudulent ﬁeahﬁ but the Fespondents a#ter
finding them eligible, paid the Special (Dufy)

Allowance to -the applicants.

impugned - Office  Memorandum - dated 17-17-2002 is
wifhuut following any establ ished 'pfﬁcédure of
principle of natural justice..

Jabl ~ For that, the Respondents have. violated

the Article 14, '1& add 21 of the Constitution of
India. ' '

L G.7] For that; the action of the respondents

3 u © For  that the order .issued in  terms of .



b, " DETAILS OF REMEDIES EXHAUSTED:

L

=L 8] For that, in any view of the matter the

action of the respondents are not sustainable in

the eye of law and as well as fact. -
The  applicant craves  leave of thik
Hmn'blﬁ”Tribunal' to 'aannCe - further grmﬁnds at

the time of hearing of this instant application.

L]

I3

-

That there is no  other alternative and -
efficacious remedy available vtml the apélicanf

except invoking | the 'juriﬁdictim? of bthig Hon 'ble -
Tribunal under Section 19 of the Administrative‘

Tribunal Act, 1985,

7. MATTERS. NOT PREVIOUSLY FILED OR
FENDING IN ANY OTHER COURT:

That the applicant further declares “that
he ha% not filed  any application, writ petition

o sult in respect of the gsubject matter of the

instant  application before any . ather Court,
authority; now any | hch capplication, writ

petition or suit is pending before any of them.

8. RELIEF SOUGHT FOR:

Under the facts and circumstances stated
- N
above the applicants most respectfully prayed

that your- Lordship may be pleased to admit tﬁis

-



13.

~

application, call for the -  records Gf_fthe Case,

igsue ndtices to th&\_ResboHdent$v as ' to why the.

. relief and relives sought for by the appliéant

‘maw not be 'grahted and afte% hearing the parties

‘and  the cause . or cguses that may be  shown your

Lordships may be pleased to | direct . the

FRespondents to give the following relief:

" 8.1 That the Hon'ble Tribunal may be pleased

to  set aside gnd  quash the impugned

Office Memorandum No. 7170/ 200R-Admn .

Dated 17-07-299% issued by the

- Respondent No. 4.

i o gmratEn

PR

‘8.2 To ‘paéﬁ any other ‘order or orders as
deemn Fit - and propéﬁ by the Hon ble
Tribunal. S '

8,7 Castlmf_tha Case.

91 INTERIM ORDER FRAYED FOR:

Thev applicant most respectfully pkays

For iﬁtewim 'Qrder from this Hon ' ble Tribunal that

the Hon’'ble Tribunal ma? e pleased to s{ay the -

Impugned Office Order No. ?I/Q?EB@E*Qdﬁn. dated

17-07-2002. at ﬁnhexurewﬁ.
|
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VERIFICATION

iy Sﬁﬁi Narayan =~ Singh, Pree{ident5 The

Central Public/: Works  Department Mazdoor Union,
. ;o . . _
Guwahati - Branch, Guwahati applicant ‘No. 2 of this

awplicatioh and also authorized t6 sign . this

verification on behalf of . ~other applicants
/members of the Association/Union and verify the

Siatemenfq made in the accmmpaanng applicatimn‘

and in paragraphq C(i'\'bﬁe Q% C(Mi C\'”

are true to my tnowledgb and those maﬁe in

Co ‘/ C( -I/ C( O‘ are being matter& o4 |

derived therefrom

paragraphs-

records  are  true  to lnfmrmdflan

which - I believe to be -true and those made in

parag%aph 5 are trug to my legal  advice and rest

-

ére_ my humble _submiséimnﬁ before this Hon'ble

%ribunai,-' I - have not  suppressed any material

facts.
7/ : N

And -1  sign this verification; today on

this th@[ﬁfkgay of August 2002 at Guwahati.

Nb@*ﬁ/t“

PR gﬂ) x\mmz
o L _ Declar
Fresideny
2 MAZDOOR UNIQN
GUWAHATI-21



‘ ’.\3~,.é o Aeverune N
CENTRAL P.V.,D, MAZDOOR UMION. |
Registared, &-Rﬂcoqniaad'hy the Govt, of India’

- ( Recogniﬁhed by ‘the Co-ordination committee for the Central
Govte kmpoloyees & works Union & Associations) i
: Regd° No.~2562 - o - et
' S GUWAHINT T '

N

_s/Shri |
le Muhad&o uoy
2¢ Judaj; Roy
3¢ He C, butradhar
4s PJRJA. Prasad
. 5, S. Kharkongar
',6; K.C.~Cayan;'
e Raju 5onar
8o R.N, ~am
9. Ashok Limboo
10, A.K. Das o v i
11, K.K, Das , , o
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,1Uubjugt;e SoAL Foar Glvilian Employwas-to 1hae Conlarnl GQVL._
TR

R - Tho undexsigned is directed to refor to SG/ACC-I
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“bolonglng te outside N,1, Roglon appointed and on tholy Tlrnte 4

Coappodntments postad In MU Reglon nfter polodlion Lhreuagh %
o direct racrultment basaed on tho rearullnent mado on all Indin -
~obasds and having a comman/centeral s pd sopdorddy List and ALL:
Ckndda trangfor LLabLlity and pestaod An N, 1, Ruglon promotad
Cas R, AR, OSlqy'gﬁqnqwﬁpqdprlnin,u.H{ Negion aro not antitled.
Lo SDA as thoy "are not ™ transfored out of iho Noglon and Lhey
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baldng posted on thaolr own willingness. or not axe entitlad to
CS.DVA oo - e SR L
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Coatreletly Insaccordance whth thae dnstructions contalned Ln 4the
~abova letlors raferred to above and tho amount alraeady, pald

"olon account of 5,D,A° to Lnaligibla pdruonﬁlhftor 5.,10,2004
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- CIVIL A PPFAI NO 8208 - 8213

(Arising oul of SLP Nos. 12450 - 55/‘)2)

Union of Indist & Others . Appellants -
- Versus.-
Geological Survey of India - Respondants

K mployux.' Associntion & Qthers,

ORDER

Delay condoned

Leave granted

Mr, P K. (JOSdel » sarned Senior (ounscl appcm.s for Gcolog,:cdl burvcy ol‘

Indin 1! mplnycom Asaociation and Mr, S, K. Nnndy, /\:Ivnuuc appc,mq for the oth.cr_
res Jondcmq in all the mattets

Heard h, ned counscls for thc pa[‘llCS It appcans to us that although ‘the

,cmploycna of the Qcologlcal Suwcy of lndm were mmally dppomted with an’ All India -

Fransler Imlnhty, uub«swucn"y (u)vumn«.,nl of India framed n pohcy thut Clasg Cand D

"unployuc‘% .shouul 1ot be’ n.unlvncd outside: thc Region m WhiCh lllcy aic employed.

Hence, All India Tzansfcr ]mbxhty no lonl,u connnucs in wspcct of (uoup c and D'
meloyocs ln th,u view of {he matter, the

Spccml Duty /\l]owancc paynble to the Ccntra

Govemmcnl emplo ¢s having All India Transfer liability is not to be paxd to such’ Group;, I
C

‘ ‘ and (n()up M) emp]oyecs of(:cologucal bulvcy of India who are rc31dents ofthc wglox .
- in which thcy are posted. We may also mdlcdtc that

such quc‘;uon has beeir consndcrcd by’
this Loutl in Umon of tidla & othicrs Vs,

S. Vuay Kumar & othcxs (1994) (3) SCC 649

/\cundmbly the Iy *.“\m,d oxdu i Kol anido. Wc howcvu direct thm thc,

appelan wnll Hol be entitled 1o recaver any- pnl of mvnmn( of .")P(‘(.lﬂ] l)uly /\llowunu*'

nlready tinde 1o (he concer m,(l cmpluyccq Appealy nrg nw(mlmgly dmp() (,d of.

Sdr- G’ N.Ray,
Sd/— 8.8 \/Ia;umdar

New Dethi

September 7,1995,

Laide 4l N s - L BEE .
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