e S e e

CENTRAL ADMINISTRATIVE TRIBUNAL o JS (T

" GUWAHATI BENCH
GUWAHATI 05

(DESTRUCTION 0)y RECORD RULES 1990)

INDEX ‘
o T : ."OQ..‘ '
‘. RA/CPNO corevsssssssisirssssznesi
- E.PIM.A.NG;..; .......... T |
1 Orders Sheet(?%«?.gﬂﬂﬁg ............. Pgnl vereesiesnetOuee Q o
2. Judgment/Order dtd. ﬁ%s?.‘i/%ﬁ ..... S S t0:. 5 Al
. ””’M‘n oty Zleg, 816 39/2/@?_’
3. Judgment & Order dtd...ovverrirereveres ..Received from H.C/Supreme Court
4.‘ OA. i 2‘{?/‘92 ....... Pg....a@ .......... to68
‘5Q,~E.P/M.'p...-.. ...... .N/Lpgto .....
6. RA/C P...'..'._ ............. W1 S Pguvren to
7wsF+MLamﬁm M&Ua»lwgpg ...... Lorrissect0n s
VA (&,@,gpwai anoxrz_ pjh,L - ,;v,_g((/! 3
8. Rejo‘inder : L -
9. Reply.iivivnnminannnmiiiiiniid

11:\Memo o'faAppearance.... ........................................... vereriorerseeeriinesisessie '
12, Additional Affidavit......cccceeiiciederrnnnivennneinnnnnineeesens vesssrreserisnnannesens
18, wﬁtten Arguments.....,.....-........;.' ..... |
| . 14, Amendement Reply by Respondents ............................. es0essntsesasenansansss
18, Amendment Reply ﬁled by the Apphcant ..........................................
16, Counter Reply
SECTION OFFICER Qudly”




N \
* |
N . .E . *‘i . " R # 1
’ - FR3M No, 4
- . (SEE RULE 42 )
1o SENTRAL ADMINISTRATIVE TRIBUNAL
| _GUWAHATI BENGH:
| .
| ORDER SHEET |
Original Applecation No, ' ;L\‘f 67 /DY~
’ M.se Petition No, ‘ - /
| | “ontempt petition No. oy
’ A . ' :
\ | ;
: Raview Application No, .ﬂvﬁ.;“..-‘.‘.;_.g;,,/
o
ﬂ_.{if.plpTLe sarmts._ %M\/\ %\Wﬁ_@bﬂ/@
B o ' U aVse f
'<;s‘>;:,.mw;,x_w,_‘3;_“_ Yo

acegte’:for't_ﬁéﬁﬁpplecarﬁsi/@ . Q ML ,KCJ’\DAM

Advbcate for the Réspbnd:atf_s) Cag’a

Oy e T UTLOE L O T e IR e

N |
Nofes of the Registry ~ ' Datle ”t T""Order of the Tribunal
! { N
Tin v g 5.8.'20;02{ Issue notice of motion, returna-
ot b - "o . bl€ by four weeks. | |
e Lo g 4 Meanunhile the respondents are
T ._ TF ' { { directfed not to make any recovery
: | 3 E 3 ! . till the returnable date, | =~
| l . M& ' Sm ( l List the case on 6.9.2002 for
/L’ & %“ ’ l admission.
SRS :
‘ - .
ok Memb Vice-Chairman
Samd ) Tv D 2 — a@ Aﬁ\r % 6¢9.02 1} Heard learned coungel ior the
VoM vl —oY W Seumt ? parties.
o W*‘; %POV‘MN\)} I‘ Application is admitted. Call
"WTO‘“"’*'&‘T Regot: PQ% wiltn, } | for recordse List on 4.10.02 along= -

I I with Oet2e NOs 163 of 200R.

LSJI) “No- 2148 f’o 2!0#5 In the meantime, the interim
- ‘é € 0D« 1 {‘orciez:' datced 54862002 shall COﬂtinue&f—
l{ 1 | I | ;
| g im y - | Vice=ehiairma n
| : | :
% i )




v | )

v | B N

3.20,2092  Mr.A,Deb Roy, learned $r.C.@.S5.C.
makas a prayer for four weeks time to
f‘ila written statement on fkehalf of
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P Respondentb are yet to file
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made by Mr.A.Deb ROy, SreCaGeS.Ce.
four weeks time is allowed to the
. respondents to file written statement.
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28.2.2003 . It has besent stated that Mr.s.ali, Sr
914 9\ DB ( - counsel for the agpplicant is on accommoda-
\,ﬂ § ,S;SWLnfn \*/C/Q-y ticn. The case ia accordingly adjouraed
and listed on 25.4.2003 for hearing.
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O.A. Noe. 249/2002

254442003 On the prayer of Mr. B.C. Pathak
learned Addl. C.G.S3.C. for the respond-

ents the case is adjourned and posted
for hearing on 29.4.2003. |

Vice=Chairman
mb
30.4.2003 ~ Nébne appears for the applica:-
| nt. Put up the matter on 13.5.2003
for hearing alongwith connected cases
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b : |
- 2375752003 Judgment—detivered—imopen—Gour
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23,5,2003 Judgment delivered in open Gour
kept in separate sheets. The applicatic-
is partly allowed. No order as to costse
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LN THE CENTRAL ADMINISTRATIVE TRIBUNAL
. GUWAHATI BENCH

Original Application No.249 of 2022
Original Application No.316 of 2002
Original Application No.342 of 2002

. And
Original Application No.367 of 2002

Date of decision: This the 2j3~oiday of May 2003
The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman
0.A.No.249/2002

Shri Bangshidhar Boro and 3 others ....Applicants
By Advocates Mr S. Ali and Mrs K. Chetri

- versus -

The Union of India and others ....Respondents

By Advocates Mr A. Deb Roy: Sr. C.G.S.C.
and Mr B.C. Pathak, Addl. C.G.S.C.

0.A.N0.316/2002

Shri Khagen Ch Medhi and 80 others : ....Applicants

By Advocates Mr A.C. Sarma, Mr C.M. Das
and S. Saikia

- versus -

The Union of India and others . ...Respondents
By Advocate Mr B.C. Pathak, Addl. C.G.S.C.

0.A.N0.342/2002

Shri- Abhit Kumar Raha and 6 others ....Applicants

By Advocates Mr A.C. Sarma, C.M. Das and /

S. Saikia .
- versus - '

Union of India and others ....Respondents

By Advocate Mr B.C. Pathak., Addl. C.G.S.C.

0.A.No0.367/2002
Shri P. Neogi and 60 others ....Applicants

By Advocates Mr A. Sarma and Mr S. Saikia

- versus -

The Union of India and others ' ....Respondents

By Advocate Mr A. Deb Royy Sr. C.G.S.C.
and Mr B'Co Pathakl Addlo CchSoCc

e ®o o 0 00 0 0 ¢ 00 00



CHOWDHURY. J. (V.C.)

All the four O.A.s were teken up together since it
involves common guestions of fact as well as law

pertaining to the Special (Duty) Allowance.

2. | The employees of different posts in the Postal
Department in Assam Circle and N.E. Circle through the

office bearers of various unions of the postal employees

_working under the Chief Post Master General, Assam

circle, Guwahati and N.E. Circles shillong, in O.A.
No.249/2002, mainly assailed the action of the
respondents as regards the recovery of Special (Duty)

Allowance (SDA for short) so fam paid to them. In O.A.

Nos.316, 342 and 367 of 1002, the applicants in addition:

L~

also assailed the action of the respondents in stopping
the payment of SDA to the’ applicants and more
particularly assailéd the Office Memorandum whereby the
respondents took steps for recovery of the amount.of SDA

paid to ineligible persons after 5.10.2001.

3. For the purpose of adjudication of the cases: the
pleadingsu cited in. O.A.No.249/2002 and O.a.No.342/2002
shall be referred tO. fhe office Memorandum pbearing
F.No.ll(5)97-E.II(B) ~dated 25.5.2002 recounted the
background of payment,of spA, the full text of which 1is

reproduced below:

"The undersigned 1is directed toO refer to
this Department‘s 0.M. - No.20014/3/83 E.IV dated
14.12.83 and 20.4.1987 read with 0.M.
No.20014/l6/86-E.IV/E.II(B) dated 1.12.88, and OM
No.ll(3)/95—E.II(B) dt. 12.1.1996 on the subject
mentioned above. ’

2. Certain incentives were granted to Central
Government -employees posted in NE region vide oM
dt.14.12.83. Special Duty Allowance (sba) is one
of the incentives'j'granted to the Central
Government employees ‘having 'pll India Transfer
Liability'. The necessary clarification  for




determining the All India Transfer Liability was

{ssued vide OM dt.20.4.87, laying down that the

All India Transfer Liability of the members of any
service/cadre or incumbents of any post/group of
posts has to be determined by applying the tests
of recruitment zone, promotion zone etc. i.e.
whether recruitment to service/cadre/post has been
made on All India basis and whether promotion is
also done on the basis of an all India common
seniority list for the service/cadre/post as a
whole. A mere clause in the appointment letter to
the effect that the person concerned is liable to
be transferred anywhere in India, did not make him
eligible for the grant of Special Duty Allowance.

3. Some employees working in NE region who were
not eligible for grant of Special Duty Allowance
in accordance with the orders issued from time to
time agitated the issue of payment of Special Duty
Allowance to them before CAT, Guwahati Bench and
in certain cases CAT upheld the  prayer of

employees. The Central Government filed appeals

against CAT orders which have been decided by
Supreme Court of India in favour of UOI. The
Hon'ble Supreme Court in judgement delivered on
20.9.94 (in Civil Appeal No.3251 of 1993 in-the
case of UoI and Ors V/s $h. S. Vijaya Kumar and
Ors) have upheld the submissions of the Government
of India that C.G. civilian Employees who have All
India Transfer Liability are entitled to the grant
of Special Duty Allowance on being posted to any
station in the North Eastern Region from outside
the region and Special Duty Allowance would not be
payable “~merely because of a 'clause in the
appointment order relating to All India Transfer
Liability. ,

4. In a recent appeal filed by Telecom
Department (Civil) Appeal No.7000 of 2001 -
arising out of SLP No.5455 of 1999), Supreme Court
of India has ordered on 5.10.2001 that this appeal
is covered bythe judgement of this Court in the
case of UOI & Ors. vs. S. Vijayakumar & Oors.
reported as 1994 (Supp.3) SCC. 649 and followed in
the case of UOI & Ors vs. Executive Officers'
Association Group ‘'C' 1995 (Supp.l)scC 757.
Therefore, this appeal is to be allowed in favour
of the UOI. The Hon'ble Supreme Court further
ordered that whatever amount has been paid to the
employees by way of SDA will not, in any event, be
recovered from them inspite of the fact that the
appeal has been allowed.

5. In view of the aforesaid judgements, the
criteria for payment of Special Duty Allowance, as
upheld by the Supreme Court,: is reiterated as
under :- '
“The Special Duty Allowance shall- be
admissible to Central Government employees
having All India Transfer Liability on
posting to North Eastern region (including
Sikkim) from outside the region.”

All cases for grant of Special Duty Allowance

.including thoseof All India Service Officers may

beeoeeses



be regulated strictly i
s y in accoéordan i
mentioned criteria. ce with the above

6. All the  Mini ; ’
' nistries/Departments etc
are
;zgueifed to keep the above instructions in view
strict compliance. Further, as per direction

of Hon'ble § ‘ P
oF ton upreme Court, it has also been decided

(i) The amount already paid on account of Special

Duty Allowance to the ineligible persons
not gualifying the criteria mentioned in 5 above
on or before 5.10.2001, which is the date of
judgment»of the Supreme Court, will be waived.
However, recoveries, if anys already made need not
be refunded.

(ii) The amount paid on account. of Special Duty
Allowance to ineligible persons after 5.10.2001.
will be recovered.. '

7. These orders will be applicable mutatis
mutandi for regulating the claims of Islands
Special (Duty) Allowance which is payable on the
analogy of Special . (Duty) Allowance O Central
Government Civilian employees serving in the
Andaman & Nicobar and NLakshadweep Groups of
Islands. . '

8. In their application to employees of Indian
Audit & Accounts Department., these orders issue in
consultation with the Comptroller and Auditor
General of India.” '

4. Mr A.C. Sarma; jearned counsel for the applicants,

in O.A. Nos.342 and 367 of 2002, howevery strenuously

~ urged that the applicants in the aforementioned O.A.s are

entitled for SDA 1in view of the ' fact that these
applicants have all india Transfer Liability: which was
also admitted by the respondents in Annexure-16 annexed
to 0.A.No.342/2002. According Mr A.C. Sarma the aforesaid
communication dated 31.3.2000/3.4.2000 clearly spelt out
that SDA was paid to all categories of officers and
members of the staff of the Meteorological Department
posted in 'thé North Eastern Region according to the
conditions laid down .in the Ministry of Finance
(Department of Expenditure) O.M. No.1103%/95rE«ll£B);dated
12.1.1996 and clarificatory O.M. No.20014/3,/83-E.II dated
20.4.1987 as they have actual 'p11 India Transfer
liability‘- Thé iiearned counsel for the applicants

contended. «cevce
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contended that in view of the.aforementioned admission of

facts, the'respondents cannot now turn around and contend
that these~applicants‘are not entitled for SDA. b
5. I héve also heard Mr A. Deb Roy, 1learned Sr..
C.G.5.C. who seriously disputed the claim of the

applicants.

6. I have given my anxious consideration in the
matter and-also pérused the lone: document xeferred. to by:
the. .applicants issued by the Deputy Director General of
Meteorology (Administration & Stores). On the face of the

available documents it cannot lead to the conclusion that

the applicants are also entitled for the SDA. The issue

‘raised in this application is no longer res integra in

- 5
view of the consistent pronouncements made by the Supreme

Court in_Reserve Bank of India Vs. Reserve Bank of India

Staff Officers' Association and others, reported in

(1991) 17 ATC 295, Union of India and others Vs. S.

Vijayakumar and others, reported in (1994) 28 ATC 598,

Chief General Manager (Telecom), N.E. Telecom Circle Vs.
R.C. Bhaftacharjee and others, reported in AIR (1995) SC
813, Union of India Vs. Executive Officers' Assoeiation
Group C, reported in 1995 SCC (L&S) 661, as well as the
judgment rendered by the Supreme Court in Civil Appeal

No.7000 of 2001, Union of India Vs. National Unjion of

Telecom Employees' Union aznd others disposed of on
5.10.2001.
7. In the fact situation, therefore, the claim of the

applicants for grant of SDA cannot be entertained.:The
only other issue for consideration is as to the
admissibility on the part of the authority in recovering
the amoﬁntvof SDA already paid to the applicants. The

aforementioned action of the respondents goes counter to
|
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the legal policy as well as in view of the consistent

decision o.f the Supreme Court. In the case of Union of
India and another Vs. National Union of Teleoom Employees
Union referred to by the respondents as well as the
decision cendered by the Supreme Court in Civil Appeal
No.8208-8213 (Union of India and others Vs. Geo,logical
Survey of Indla Employees Association and'Other-s)' itself

indlcated the concern pressed by the Apex Court in

disentitling the aothority from recovering any part of

the payment of SDAw already pmade to the concerned

.employees. Such recovery is 1nequ1tous and will invite

misery to the employees. The actlon of the respondents

for recovering the amount already paid 1is: therefore,

held to unsustalnable in law and the respondents are

accordlngly dlrected not to make any further recov,.ery.v'
8. The appllcatlons are thus partlally allowed. There

shall, however. be no order as to costs. .
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IN THE CENTRAL ADMINISI‘RATIVE TRIBUNAL GAUHATT BENCH
AT GUWAHATI.
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O'AO NO. Q\L&E /20020

shri Bangshidhar Borc & Ors seores Applicants.

“teol
At

e

(/g 2002

Union of India & Ors cease Respomdents.
INDEX
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IN THE CENTRAL ADMINISTRATIVE TRIBENAL GAUHATI BENCH

AT GUWAHATI.

(an _application under section 19 of the

Central Administrative Tribunal Act,1985)

Ovo NO- Dh’\#oi /20020

- . o4

=

' sri Bangshidhar Boxro & 3 Ors ..... Applicants.

=VRS=

R P I . . 3 e A e 0 mam .t -

The Union of India & Ors | ++ess Respondents.

1. PARTICULARS OF THE APPLICANT :~

1.

Sri Bangshidhar Boro, '
Circle Secretary, National Federation of

Postal Employees. Assam Circle, Guwahati.

Sri Bilendra Boro,

c1rc1e Secretary, Federation of Postal

iOrganisation(FNPO), Assam Circle,Guwahati.

sri Ramani Bhattacharyya,
Circle Secretary, National Federation of
Postal Employees {NFPE), N.E. Circle,

Shillong.

Sajer Rahman, .. .
Circle Secretary, National Federation of

Postal Employees, NFPE (RMS), Assam Circle,

Guwahati.

2. PARTICULARS OF THE RESPONDENTSS =

1. The Union of India, represented- by the . .

" Director General of Posts, Govt. of Indla.

Sansad Marg, Dak Bhawan, New Delhi.
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2. The Chief Post Master Géneral.

Assam Circle, Meghdoot Bhawan, Guwahati-i.

.3. The Chief Post Master .General,
‘N+E. Circle, Shillong.

3. PARTICULARS OF THE ORDER AGAINST WHICH THIS
APPLICATION HAS BEEN MADE $-

Of fice memo contained in No.EST/15-4/2002/Rlg/
Pt.I dated 26.7.2002 issued by the Chief Post Master General,

Assam Circle, Guwahati-l;and-order dated 25.7.2002 issued by
the Chief Postmaster General, N.E. Circle, Shillong.

4., JURISDICTION OF THE TRIBUNAL =

The applicants declare that the subject matter
of the order against which this application is made is within
the jurisdiction of this Hon'ble Central Administrative
Tribunal, Guwahati. -

®

S. LIMITATION s-

The applicant further declare that this
application is within the limitation of provision of
section 21 of the Central Administrative Tribunal Act,
1985.

6. FACTS OF THE CASE :=

6.1. That your applicants are office bearers
. of various Unions of the postal employees working under
the Chief Post Master General, Assam Circle, Guwahati and.
N.E. Circle, Bnillong. The applicants represented the
following Unions in this applications~

i) Bangshidhar Boro, Circle Secretary,

National Federation of Postal Bwployees
(NWORY RAcgam Cirele Ghygahati.
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'ii) Balendra Boro, _.
Circle Secretary, Federation of Postal

Organisation (FNPO), Assam Circle,Guwahati.
iii) Ramani Bhattacharyya, .. .
- Circle Secretary, National Federation of |

Postal Baployees (NFPE), N.E. Circle,Shillong.

iv) Ssajer Rshman,
' éirg;e'secretﬁry, Netional Federation of
ﬁostal Employees, NFPE (RMS), Assam Circle,
Gﬁwahati-l-

6.2. That there are about 3000 employees
in different posts of .the POstal Department in Assam and

N.,E. Circle, shillong.

6.3. That under the Govt. scheme employees
working in different departments of the Cantral Governﬁent
were given various facilities in_Assan Ci;cle and NEE,,
Ci;cle‘qpeciallyktpg“employeeg have been paid SDA under
the Central Govt. scheme dated 14.12.1983. '

6.4, That the original Posts & Telegraph(P&T)
has been bifurcated into Telecom Department and Postal
Department. The qutal,, Department emplofiees are working
under the Chief Post Master General, Assam Circle, Guwahati
and thelposﬁal Department employees in N.E. Circle have

" been working under Chief Post Master General, N.E. Circle,

shillong.

Contdeees 4



6.5: That the Central Govﬁ.‘have been )

paying SDA to various employeés of various departments
working in Assam Circle and NE Circle but no SDA was
paid ¢o the-employee of Telecom Department and Postal
Department.

w;,6.6. That the.applicants representing various
uni8mns of the POstal Department represented to the Oentral
Govt. for payment of SDA to the employees as they are
also working in a similar situation like that of the other

employees who were getting S.D.A.

6.7. That the P&® employees filed O.A. no.88/1989
before this Hon'ble Tribunal, Gauhati Bench at Guwahati and

the Hon'ble Tribunal after hearing both sides allowed the
above O.A. NO. 88/1989 .

6.8. That the Uhién of India being aggrieved
by the deciéion of the Hon'ble Tribunal for allwokng the
above applic ation preferred Review Application against
the order of this O.A; alongwith several other similar

petitions.

6.9. That all the review applications were
heard by the Cuttock Bench and after hearing both sides
affimed the judgment and order passed by the Hon'ble

Tribunal and disposed of the review application accordingly.

6.10. That the Union of India being highly
aggrieved by the decision of the Hon'ble Tribunal as well
as the decision of the Cuttock Bench in review applications
preferred Civil 2ppeal No.7000/2001 arising out of.

stP{(C) No.5455/99 before the Hon'kle Supreme Court.
, | _ . i
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) .6¢11. That in _the above Civil Zppeal
-NQ,I’ZOOQ/ZOOI the "Hon'ble Supreme Court was pleased to
issue notices to the various Unions including the Postal .
and Telecom Department alongwith others and in response to
which the Postal Department employees also filed affidavit
before the Hon'ble Court in the above Civil Appeal.

- Mnnexures-l1 and 2 are the phtocopies of
the said Notices issued by the Hon'kle

Supreme Court to the applicents.

~.,.  6.12. That the Hon'ble Supreme Court aftef

hearing all the parties concerned allowed the Civil Zppeal
No.7000/2001 vide judgement and order dated % 5.10.2001.

-

Annexurer3 is the photocopy of the said
judgement and  order dated 5.10.2001 passed
by the Hon'ble Supreme Court in Civil ’

Appeal No.7000/2001.

Annexure~3{(1) is the photocopy of the
— judgement & Order dated 22.1%.2000 passed .
by the Hon'ble Tribunal in 0O.A. No.149/99.

annexure-3(2) is.the phOtOCprvOf_the_,
order dated 18.3.2002 passed by the Division
Bench of the Hon'ble Gauhati High Court
in w.b .'( C¢) No.2923/2001.
N I
i . 6.13. That it may be mentioned in thi;s e

connection that the Hon'ble Supreme Court in its judgemént

dated 5.10.2001 at Annexure-3 clearly stated as follows:=-

-------

Oontd....---S
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"It is howerver, made .clear that when thls C>é§j:>

appeal came up for admission on 13.1.2000 the learned
Solicitor General had given an undertaking tht whatever
amount has been paid to the respondents by way of special
duty allowance will not, in any case or event, be recovered
from them. It is on this assurance that delay was condoned.
It is made clear that the Union_of India shall not be

entitled to _recover any"ampunt,pgid;as,special_duty,allowénce

- inspite of the fact that this appeal has been allowed."

6.14. That the applicants beg to. state that
the Hon'ble Supreme Court has clearly stated though by
their judgment allowed the Civil 2ppeal No.7000/2001 ...
clearly stated that whtever amount has been made towgrds

S. D A. to the employees shall not be recovered.

- 6.15. That inspite of the Supreme Court
judgment the Chief Poste Master General, Assam Circle
Guwahati and N;ﬁ. Circle, Shillong in violation of the
Supreme court judgment 1ssued impugned orders dated

26.1.2002 to recover S.D.A. paid til11 June, 2002.

“ e s _— . D e

Annexure~-4 is the photocopy ©of the order
dated 26.7.2002 contained in No.EST/15=4/
2002 /Rlg/Pt.I issued by the Chief Post

| Master General, Assam circle, Guwahati=1.
Annexure-4(1) 1is the photocopy of the
order dated 26.7.2002 issued by the Asstt.
Postmaster General office of the Chief

Postmaster General, N.E. Circle, Shillong.

. Q)ntdoo..-07
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. 6.16. That the applicants beg to state that
they filed representaticn_on 24.7.2002 to the_Chief Post =
Master General, Assam Circle, Guwahati and Chief Postmaster
General, N .E: _Circle, shillong praying for stopping/waiving
the recovery of the amount of SDA already paid to them till
June, 2002 but the authority did not comply with their
repregentations and hence tbis*app;icatipn has been filed
for quashing the impugned orders dated 26.7.2002.

»  Annexure=5 is the photocopy of the said

representation submitted by the applicants
on 24.7.2002 to _the Chief Posmaster General,

Assam Circle, Guwahati.

o o - - - v . e . ~ .y e

Annexure=5(1) is the photocopy of, the
Tfepresentation submjitted to the Chief Post
Master, N.E. Circle, shillong. .

"a

7. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:= ,

Pl © .. PR

'

. .7:.1-7 For 'ﬁhét the Chief Bost Master General
Assam C@rcle;gnd,m:ﬁ;;circle have issued impugned orders.
dated 26.7.2002 in violation of the Hon'ble Supreme @ourt
Budgment dated 5.10.2001 and as such the impugned ofders

are lisble to be quashed.

- e - - - v et e e e

7.2._For that as per Supreme Court judgment
the Chief Postmaster General, ASsam Circle and N;ﬁ;,Circlg,d_
has no authority to issue these impugned orders in violation
of the Hon'ble Supreme Court's judgment and as such the .
impugned orders issued by the both Chief POstmaster General,

Assam Circle and N.E. Clrcle are lisble to be quashed.

Contdeee.e8
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~7.3. For that the concerned Offigers working
under the Chief Post Maste;_Genexa;,héssan Circle and N,E;
Circle, Shilléng are éressing the employees of the Union
to pay the amount recoverable from them with efﬁéct_f;pm
‘the date of the Supreme Court's judgment dated 5‘1022001
which is illegal.'imprgper*and malafide and as éuch the
same is liable to be quashed.

- “7;4..?b;vthat‘thg_HOpiblg Central adminigtrativo'
Tribunal as well as the Hon'ble Gauhati High Court have_ |
allowed the payment of SDA toO the employees of the applicants
Union and as gqgh“thegé i& nothing to_be interfered with now
after the judgenent and order passed by the HOn;hle Sup reme

Court.

~
L Py

_ 7.5, For that the Hon'ble Tribunal as well,

as the Hon'ble High Court have decided that the recoyerk.
| af SDA should be perspective and not retrospective but in
the iristant case the impugned orders passed by the Chief

Postmaster General, Assam Circle and N.E. Circle, Shillong

with retrospective effect and hence the same is liable to

quashed..

7.6, For that any rate the impugned orders

passed by the Chief Postmaster General, Assam Circle and

N.E. Circle are liable .to be quashed.

8. DETAILS OF REMEDIES EXHAUSTED s= . . ..

»

2. fThe spplicants filed Annexure-5 _and 5(1) N

before the Chief Postmaster General, Assam (Xrcle,

P )

Contd-.-... 9
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Guwahati and N.E. Circle, Shillong praying for stopping
/waiving the SDA already paid. to them till June, 2002
but the Chief Postmagter Genera, Assam Circle_and N;E:'
Circle, Shillohg didé not comply with.the reguest énd.
issued the impugned orders dated 26.7.2002 for recovery
- ththanﬁ:ﬁ:§j“already paid_ﬁo the emplogees and hence
"‘this application before the Hon'ble Tribunal for quashing

the impugned orders.

9. MATTERS NOT PREVIOUSLY PENDING BEFORE ANY COURT OR
TRIBUNAL s=

4o a e e md — S ee

. .... 'The applicants further declare that no
case in respect of the present matter is pending before

any Tribunal or sny Court of law.

o,
’

10. RELIEF SOUGHT FOR i=

__.Undex_the facts and circumstances narrated

L et e

above the applicants pray for the following- reliefs:-

. “ e et Em s e e Y P - e Feil. -

- .4)_The applicents haying paid SDA till June,

P . ams e

| 2002 the inpugned orders dated 26,7.2002 and 25.7.2002

issued by the Chief Postmaster General, Assam Circle and

N.E. Circle, Shillong be quashed.

J - 77 ii) to grant any other relevemt relief or

reliefs entitled _by the applicants; .
i1ii) to grant cost of the case.

>

11. INTERIM RELIEF, IF ANY 2=

The applicants in the interim pray that the
operation of the impugned orders dated 26,7.2002 and '
25.7.2002 at Mnexure-4 and 4(1) issued by the Chief

AAAAAA
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Postmaster General, Assam_ Circle, Guwahati and N.E..

Circle, Shillong directing to recover S-D.A. already

paid_tg them, may kindly be stayed till final disposal
of this application.

-

12. PARTICULARS OF THE IPO:~

+ »
v - . A a - s

| 1) Date éf;isguéw:-&z.e;zooz.

=

.ii) IPO No.7.G.576589._. .
-— 1ii) Payable at Guwahati.

- A e

iv) Name of Post Office: Gauhati Head Post Office.

v) Value : %.50°00.

‘e

13. ENCLOSURES 1=

- B

| ﬁivAB per Index.

<
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VERIFICATION

i; Sri Sajer Rahman, at present working as -
Sorting Assistant kn the Gauhati Railway Hail_ﬁerice;
Circle Secretary, National Federation of Postal BEmployees,
NEPEL(RMS)..Assam Circle, Guwahati, do hereby_ solemnly |
affirm and verify the statements made in paragraphs b2, .

4,8,.6, 64,45 L6, 60,8,9 . —. . .. ......... are
true to my knowledge and those made in paragraphs ......

35b 62, 03,6.7,419, 619, 410, 612,613 folp o156 162530
matters of mrords are true to my information derived =
therefrom which ' believe to be true and the rests are my
humble submissions made before this Hon'ble Tribunal. and

1 have not suppressed any materials facts in this case.

PP - . e - P L. . - e . -
-

_ .and I sign this vexrification on this 5 th

day of August, 2002 at Guwahati.

o

Signature.
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< SECTION X14

IN THE SUPREME COURT OF 1INDIA
CIVIL APPELLATE JURISDICTION

-n.-----.......,-—.—--.—...-_-..—n_-...-—.-...-~-.—...__-.-s.._....._..—....-.—-.._._—..._—....._-—...—_—w-—-.u.-..—.——.m—.—-...,._.

WITH
PRAYER FOR INTERIM RELIEF

-.-.-—_o-*..—.a_-_————-.—.--.—.—.-—.

U.0.I. & ORS , ....Petitioner

Versus R
NATIONAL U.OF TELECOM ENGG. EMP. UNION&ORS ... .Respondent
To

]i%f/'Shri Sudhendu Shekarp Sen. . '
a0 late Sziiia Thare:» Cev . P :\
T nle Secretory, ATRHS “nd HMSEU.
Mlaeg 111, ¥ F.T E. |

{repfeﬂenbing_the Postesl Wing)

WHEREAS the Appiication for condonation of deléy in
filing Special Leave Pet;tion and the Petition for Special-Leave
to  Appeal with & Praver: for Interim Relijef above mentioned (Copy
enclosed) filed in the Registry by MR. ARVIND KUMAR SHARMA

Advocate on behalf of the Petitioner above named was ixsted for :

hearing before this Court on 01/04/1999 when the Court was \ //—n
pleased to pass the foilowing order: ;§;)
"Issue notxce on the application seekxng condonation \}?L \&,{;
' of delay. )9
' | - .2, °&

o>
s\

!



- 1 % ' PO
-2~

for condonation of delay and pntlbxon with praer fort interim

relief Wlll be pos#@d for hearlng before th;s COUTtilﬂ due oourse

and; you mav enter _appearance before thxs Court thher 1n person‘-

or through anvadvocate~on~record of this CourL duly appoxnted by

you in  that behalf thhzn 30 days. from the date of - serV1oe- bfv

e N

ot e,

noﬁiée. You may thereafter show cause to the Court on Fhe day

Lhdt na.y subsoguently be specified as to whv delav in fxllng the B

Spv 1a1 Leave Petition be not condoned and 'op601a1 lLeave ag

et et e e Tttt v Ao, ~.-.....m~v_-m~»

TR gy s

- - T LTt
pravcd for ‘ber not _granted and the resultant appeal be ~not

allowed.
e

TAKE  FURTHER NOTICE that xf you fail Lo enter appe&rancc

48 aforesaid, no further nofxce shall be given to vou evem after
the grant of Special leave fop hearing of fhe quuiLant !Appeal
and the matier above mentioned o ' ,J

Dated ihx@ the Qggwgay of Apr11 1999, . |

e e st et {’7{% b

. | .
ASSISTANT REGISTRAR.
|
I
|

- NOW, . THEREFORE, TAKE NOTICE that the abovef-ApbjicaL;on'(

Yo

4

i

T‘,___,..;.-ar_f‘».-—-.‘..“«..,-_ﬁ D



h A’NNEXU/QE,M.Q—'

IN THE SUPHFME COURT OF INDIA
CIVIL APPELLATE JURTSDICTION

PITITION roRp SPECTAL LEAVE T( APPEAL(CIVILY N0, H485/1969

-.-.-«--......—_-.--.-‘-«....a.~.~--.-._-—..<-.- _-.q......—..---_m_o--—'-u--_—s-....--.-._..-.—-—....

-_.._...-.—_-‘—..-.........-.........-.n.—.n»—.-

G.OVI. & CORs ©  «...Petitioners - '
Verrug ' , . R

NATIONAL U, ox TELECOM ENGG.EHP.UNION&OBS -« .. Respondent g

Jos

Shri Rabindra Kumar Bharalj

Worlking as ¥.C. Gr. 1.

¢/Q ths Executive Engineer

Teleaon, Civil Division,

Chenikuti, Guwahati (R.2) . e

no

Shri G.P. Dag.

Read Clery,

2/o 1he Executive Ingineer
Telecom, Qiviy Division,
Chenikuti,-suwahati. (R.3}J

RS Shedi Kb Yadav,
Yice Pireajdepnt

Hational Union of Telecom
EAgjneering Employeesg Class~IV.'& Line Staff
Aggem Cireolae, ruwaliati, (R.5)

v/z. #3i1 Indis Postal ddministrative
Employees Union, ' .
Clage~11T & Iv [Portal] o ' : Y
ARgam Circle, Guwahati, .
NE. Cirele, Shiliong., (R, 18).

5. Shr i Sudhendu Shekar Sen, , a
5/0 late Sailis Charen Sen, ' . U
Cirole Secretapy. AIBMS and MMSEU, . Lo
Clags [I{, N.F.T.E
{P&preSenting The Portal Wingl = (R.17) .
X _

SEri Sailendra Nath Sarms

/0 ate Durgeswar Sarma

Cirele Secretary, .

ALl India Teieconm, Employees

nion Clage - TYl (representin@ the

™I

Telecom, Wiag) N.F.T.E. .

Panbazar © 1.0,/ Canpusg, Guwahati, // (R.18)
\,)\\ 7/, 2.
A +
, q§u)“ 00



7. Mational Union of Teje ¢ oom, , *
Engineering Faplovees L.uw Starf
& Group "D’ Assam Cirole, Guwanati, (R.20)

WHERCAS  the Peltiting {or Snapcig) Leave to Apneel with ~a

Praver « for Interim Helied gbove m»ni‘ﬂneﬂ (Copy alreadyf went)
filed in  the Repigtev Ly MU, ARVIND EiMaR te loon

‘ . ., : SRR _ﬁ’ R
Dehal 170 thes petit lener ahaove namuﬁ HEHS list%d‘ fﬂr hearing

thisg shen the Court directed izgue of
‘ TR i
iy i -:.'1 IRt
l Lol L

".nwovamm~n|1nn~t‘sde”again fisted
}, )

Defore  the (Coype alter xzft{txf on /ﬁ&’“fﬂﬂ) whvrx fhp Court was

. . “0
vlaased fo pasa the following ordep: : _

‘We o hsve perysed the Of fine Report, It
abpeare - Rsrvice iz not 'gomplete on all the
reapondent Let. fresh aken to ‘serve
e ungepved regoondents, in the ‘mea nwhile,

Lhere will ue atay of the impugned jbdgmeut in
view of the devisions of this Court in Union of.
_ v Tadia Vs, S.  Vijay Kumar & Ors, ~(1894 ° SUPL,
o - {3)  8CT 849) and Union of India &° Anr, - Vg
: Executive Qffjcer A#sistant © - Group - 'C’ (1995
: 7. o Listafter mervice e
Gomplete, S .

NOW,  THEREFORE ARE NOTICE that the above petition will

ced for hesring hefore thig Jourt on 2Rth august, 2000 gt
arencon or g0 4o0n thereafter A8 mav. be

ey L fa . e
PN SRR Proudie g
et

LR Ahe CCaurt when vou. may appear'ﬁefore; the Court
By fhrbu#ﬁvoounsél aﬁﬁ_&how é&use O the  Court
o thie Spvuiél Le&?é’éé pfayed fuflke ot gr&ét&d and the
appéai e not ailowed; |

Take Forther Notice that the vraver for irterim relief

be sted bpfor ‘the "Court on the

v

Sy

e e s e

AL Y e

s

B SR
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G

TAKE FURTHER NOTICE that if vou fail Lo enter anppearancs

aforasaid, no further potis? chall be given Lo vor avan after

grant of special leave, for hearing of the resyitant - Appeal
i } <4 ? '

v,

the mstber above wentiuned shall he dispogerd of in  YOUur

g iay Parelh, Adv.
i.‘////kr. Lailasgh Vegudev, Adv.
REGISTRAR

e s e o e e A P e A
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IH THE SUPREME COURT OF THOIA Astitan; Royisirar (Ju}ll.)

U

CIVIL APPELLATE JURISDICTION '""""’2'?“’”%72“” :
- - \ Nm° %un of! e
X ndla
" CIVIL APPEAL NO. 7000 OF 2001 T

LArising out of S, L.P.{C) No. 5455 of 1999)

| | 544783

wiion of India & Anr. «.. Appellants

versus
Hational Unicn of TeMcom Enginsering '
imployees Unijon adrs. <.. Respandents '
‘ Sl ' )
. vé"
ORDER .

" | . E

Leave granted.

It s stated on tehxlf of the respondents that this

\

-mhbeai; of the umixt of Inaia is covered by the judgment of

rhig SLoury g fioe oF atrton of Tndia 2 Qrs., Vg, S,

g}ggxahumar SIS, reparted as 1394 TSupp.S) SCC, €49  and s

v

f2llowed in the zasso of Unian-of Indiy & Ors, Ve

s, Executive

gff{cers' Association _Group ‘201995 (Supp. 1) 8CC, 787,

Ineﬁefére,‘ this appeal is to be allowed in tavour of the
Uni@nréf India, ‘It‘ig ordered uccerdinsly.
. It'1e, however, made ¢lear that when this éppea?'céme
up‘3}oﬁ admission on 13,1,2090 the learned Solicitor General
h;diégivén an und&rtaklnq that whatever amount has been paid
Lo the;resooﬁaénﬁs by Qay of special dJuty aliowsnce will nL,
1 jahg case or avont, be rocovarad from them, It 1s on

thes assurance tha- delay was condoned./lt 18 made clear

v

TN Ny vy 4 i R T h S

[T
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that the Umior of India shall not be entitled to recover any
the fact

amount paid a¢ special duty allowance inspite of
_ u
that this appesl has been allowed, Y
4 ¢ 8 v v l{l!v"!’f t'.l.lo!l.'ll\)'
(N, SANTO3H HEGDE) '
.[ s ’
; g
- | o
\ll‘.l.'.lll'.d.

PR A SR 2K B AR I B B )

§ - New Relhi,
Octoher 05, 20010,

«
. ] s
s cA—— -
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: Ma’rter M

URGENT 5r-

78, B/
"“"l';-l hadee AR R Y NGy » G IR R/, rtin e o u-.m:u 4cao'.,:-s¢- \ & & gl archagy
RS "i"‘ C‘OUR, O IN "8,

"‘J‘.- \ied lﬂ.

4

=
et q_,%;\

7:»5731 ¢

——— A - -

Bllef C Y J .l‘

“oey

3 ,—.i,'”'mﬁ4 w%n )

loding
o wu\lon ‘;’) \l

\B" (%J ﬂw_ "@S—ﬁ

Date of ap-iicatigy for sy, .

Do of uy ng 7 'emﬁﬂtsmrm
Date o duivery of reGuiRiss A ‘17'{,"-. RETSIET

Date of wiycl e copy wae »
Beve of &um (5] meoop

A?*L/)cx\oc (’“““C‘L\ ,}7§ [" '&/7) 2-//7{‘/((/)

t/w‘\»«&v"
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L “r‘.J . . - L

Y 0 QIAUATIT _BENCH ‘ i

; v | ‘ O i
!. ) ' , R . . . _5.‘: LA : N :"‘ |l‘

/. - CRIGINAL APPLICATICH NO,149 OF 1999. i, e

/. o . {AND L7 OFfIER CRIGINAL APPLICATIONS) BRI o
f 98, '18,21,223, 23,380 and \

- 5 -
DAs 217.274,297 296, and AT of 12
‘L@r°qfalggédnﬁogb§3f%ﬂxxm?ﬁh 21542673nd 234 of 5000)..- .

. V f . _ ' !
‘ oo Date:of decision - December,22, 2000. :
THE HGN'BLE MR, JUSTICE D.N. CHQIDIURY, VICE~-CHATRNMAN

THE HON'BLE MR. M4. P, SING!,'ADMINISTRATIVE NMEMBER,

. -

1. Opdinance Depot Givil
Viorkers'! Union, = | . :
M3simpur, P.O. Arunachal, R e

: - _ Dist Cachar, Assam. ' ' o

Y
——

-~
et o S -

. 12, Sri Dadal Ch.Dey,

g e . President, .
Y Ordinance Depot Civil .

=a, oy & Workers! Unl.on, L -

Yo . Masimpux,
. \x}

——
SRR T s
v e

Mgt g

" p. 0, "Arunachal,
» Dist Cachar, Assam.

—— o SO,
—a -~
. T T

~ . . .

L

N §"--":.:{"'" B -

e P Son of Late Birendre Chandra Dey,

[ vill, Badarpur Part-11, S

- P,0O, NLj Jaynagar,. ' HR

{via Arunachalj, . N :
i
;
|

! ‘ 5\ . '4 K - H .
') ' \ﬁ o . 3. 5ri Badal Chandra Dey, ‘ - R .

~ Cachar, Fin 768025,
g {

S T
T S ET -

4.} Sri Sslim Uddin Barbhuyan, . et A
Son of Late Abdul Hokim Barxbhuyan, . .
Village-Uzam Grom, P, O.N13 Jaynagar,. o &
(via Arunachal).Dist Cachar,Assam. . o :

(Applicant Hos.3 and 4 are effocted A
: . . members of the aforesaid Association,

. . working under No.L Det 57 Mountain _ g
Division, Ordinance Unit 3s Mazdoor). - ' |

O Y e

By Advocates Mr. J.L. Sarkarx, Mr.'M. Chanda,
_ : Mrs.S. beka and Ms U. Dutta.

- Versus -°
- ) e .

1. Union of Indlia,
Through the Secreltaxy to tue Govt
of Tiviia, Ministry of Defence,

New Delhi.

«

sf\\' -

7




"( rd
;ii;/‘“ !
/}?
SF ?J(W(irﬂr Commisnding,
WA .57 Mountdin pivision,
Lo Ordinance Unit,
) (/O 99 f\x"\)
3, 1A (A)y ' )
silcher, s impUT Cantonmont
Mol Det 5T Mountain UlViSiOH, : .
c/o 99 APO. R . .
. By, Agvocate M. DB.Ce pathak, Addl b G.a G.~f:u:;fﬂé‘}.m e
T U_Jl.G—.?-‘\ENT |
M,?.'Slmaw,xmrﬂux IN ; ]
ui rﬁ((ﬁ}‘ '¢'j L ‘ I ' !tfi’j“ ECE
D R RULAEN) N Pyt ) ’ ) '
%g{/ﬂ' l,w&fﬁ o py filing this O.A;,under Section 19 of the
"; ¢ '. . ."3 "
AR AR Adminiqtratlve Tribunals Aoty 1985, “the applicants have
r dated thh Januarv,_l999 _{

/

{‘l | .

& Wl ‘;ﬁciallenued the lmpugned orde
raﬂted in ths 1ight

b}
B . f
SN A /
D PSS, /b )
'*m549y4,.whereby'the special iDuty) pllowance g%
IV dated 14th

’OOL4/3/83 g.
F. No. 20014/16/ ']

{ s::ugh» to .

of the Office Memorandum;

?ﬂnnoxandum No

lQGB-ahd O££ice
ber, 1988 is no«

'_December,‘
the res;;ondon ts .
g that the Office !
) and l?th January, l999

pe recovexrsd LY Thpvapplicants have fy
110£ by prayin
1996 (Annexure= -4
sned and set asid

- soughh re .bnmrandum dated }ffj'q;

124h January,
e and the respondenLS‘P<:~.

(Annnxure~5) be qud
to the members of

pay S J A,‘

SOQLaLion in terms of 0 M dated L4th o

be.dlrnctcd to c0ntinuo to

/
tlhie applicant 3s

1st DecemberX,

Decembal, 1903,

have also . soughls direction ththe

not to make any LuLV.Cfv nf any part of - S. D A
iatLOn.

to ihe members of the

1he up)llcoﬂt“

-

resyondeaaa

B . .__-N.'

- e bt o

ea ——— e 2
et e

applicant assoc

3 Lready paid

I g

K\/\\/‘VL T o ce
- page 3 o
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'!-\ ‘(\1} {:}ui‘l
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Y

2 The cause of action, the Lssuos raised and rolief

$9u~ht for in ihis OQ.A. axe

93 (ALl India Central Groun

samo 3s raksed in‘O.A. No,2L7/

d Hater Boaxd Fmp10yees Asoocia~

~tion, North Eastern Rpgion Central Ground Water Board,

Tarun Nagar, Chuahati»a

and .othexrs - Vs ~-Union of India and

othiers), (2) O.A. Ho. 274/98 (Sri Dulal Sarmad and others IEAEN

Union of India and othexs},

Federation of Postal meloyees Postmen and Gr D~ Vs - Union-

Yrmrm e

- of India and Oti\ers),

‘«

it

{47 0. A Ho, 21/99 (kahon Gh. Das and

others ~ Vs - Union ofIndia and others),: (J) 0. A. Ne. ?82/

2000 (Rabi Shankar Seal and others ~ Vs = Union of India and

o@hers),é)o A. 10.223/99 {(Shri K. Letso and others - Vs =~

Union of India and others),

Saha and others = Vs - Unlon of India.and others), (8) Q.A.

(7) o, A- No,208/2000 (Krj.shanlal

4 a%NO 73/99 (Ordinadnce ih1 zd oox Un*on and another - VF -“fUnion

Pa b?ﬂ India and others)
e /____...._-—-_\ i .
- Vs = Union of India and others), (10) G.A. -

Bhattacharyya

{9} O, A No, 24/2000 (Ramani .
e

o e

No,21/2000 (sri LOU1a Khyciem and, others =~ Vs = Union of
(11) O. A. No. 428/2000 (Sriil Ahied .

Indla and’ otherg),

ahdvothers - Vs ~ Unlon of Irddla and others), ”ﬂ;g) O.A.:

N0.297/98 (Biswajit Ghoudhury and others - Vs -

India and othexrs),

Union of'

(13) 0.4, No, 380/99 (Smt. Sanghamitra

Ghoudhury and others - Vs - Union of India and others),

(L4) O.Q. No. 296/98

(Daijendra Kuméx Debnath and others

g

»

(1’ Um_on of India and

India and others ).

ot

t

Unioh of 1ﬂdl8 and others),

F_‘._—o-—__‘________‘_____.—.————'—_"—_’—_—

M.E.S. Employees Union, and anothe

Nanda Paul =~ Vs - Unjon of Ind

\!

(15) 0.A. No. m7/98 (ALl Assam .

r -~ Vs = Union of India and

others), (16 6) O.A. tlo. 234/2000 (Gautam Deb and others - Vs ~ "

others), (17) 0.A:; NouB8L/99. u (Sri Nitys

No.BA4/2000 (Subodh Ch G pta and 56 othe

Nle, therefore,

ia ad oéhers)-and (lB)jo;A.

rs - Vs - Union of

proceed to hear all tho

- Vs -

v

- .
T s SRS
=L s = pregey

e




0. A, lo. 149/99 is to) be

\hOnB 't.he.:e O r\a,
d in thikﬂ

“// Qasés togethe r.
7 , v <
' Lreated as a leadiny case

icable to all -othel

£ o "

and the orders: passe

hol aforesaid D.As,

. 0. shall be appl

“The brief facts 35 stated in O. A..No 149/1999'ar

3.

hat the appllcanL No.l is an assoc

Loyees Lepresontlng 155 perSOns worklng;n“

.

t of India grant

The Govexnmen ed;certaihifqéil}tia

t civilian employees §ervlng‘in’the

s of North Easter

to the C Central Governmen

; '
- _ States and Union ielrltOLle
December, 1983i

(Duty) Allowance wias

Office Nnmorandum dated ldLh
11 of the said memorandum, Special
Government clvilianfemployees'

granted to the Central

have all India txans(er llablllty on" postlngv

in the NOrth Eastern Reglon° The respondent
3 &he said*ASSOCiatio

‘v._“atlsfiEd Lhat all the membprs 0

G0vernment employees%are saddle

are %iVlllan Central
v and are, thexefore’”ﬂl

»%ll lndla ilanafer llabllli

0
N
ko S.D,A. in terms of . the

1983 .and offlcp
)uLy) Allo:anc

Decembe

i 1988, “The opeclal (1
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“to, the-membe;a
ed the impugnedsorder dated l?th
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‘ SV IR S

L/
' ) . o ey,

'S
i
-~




[
et e

,;ﬁl | , -5 ' . - -

. wherein it is stated that in viev of the Supremo Gourt
ns who belong to North Eastern Reglion

sudgment, the perso
put the sai

not be: entﬁtled to 5s.D.4. d allowance vould

vould
e payable iny Lo the employees posted to Morth Eastexrn
Reglon from outside the reg10n. ALL the industrial .
1 WLthin the s L

me category and il"»

further requésted to submit 2@ 1ist of employees shoding }
permanent residentiaf agdress £OF verification for entitlement ﬂ‘“f
)

of S.D.A. It wWa

s furkher instructed to start recovery in ' T
NOgth ggstern Region . .

respect: of Lhe employees viho belong 1o

fect frOm 21.9. l99

4 1n ynstolments. As such, the

with ef
1 view of the 1nstructions yssued

s applehend that 11
the respondents may

letter dated 12.1. 1999,
,..-.::;—_..—,.—-:""
from the pay, Bx

applicant

Lhrough $mpugned
11 of M3y, 1999. The
R .

.« 7
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AL o, ctart recovery of S.D.A.

oh 2

Wm -
' #f“ \Rﬂ\caction of the respondents t0 stop the s.D.A.
¢ association’ is uithout any shos caus

to the members

v( fbf the applican e notice
Yy
\hi /;;/‘and without folloving the principles of
4

natural justice.
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On an enquiry made Ly the applicants,’ they came Lo
jle issuing the offlce .

: 1

vernment of India wh

know ‘chat the ()O
January, 1996 clarified the position

porandum dated l?th

e ST o L
s ot et o

met
regard}ng the entitlement of S.D.A. In para 6 of the said
officé memox3ndum, it 1s stated that the HOnfble supreme :;_.
Coutt in the judgment dated 20th Septembar, Givil -i{f?
- Appeal No.3281 of 1993) pheld the subm;s ’ iGovern— ‘ﬁi'f
(\,)}ﬂ}h%1 “ menL civilion employees who have all In ki B '
ijﬁy*llabxlity are enhltled to the grant of S D. ﬂ“ 1ing | ' ~{“

w/ -
”& posted Lo any station in the North Eastéln Regxon fnmn outside "
fthe reglon and S.D.A. would not be payable “merely because of ...

e
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is allowance only to ﬁ?e

glon WOuld nqh Td"

tho clauso in Lhe sppolntuen

transfer ‘ia sility. 1% is 31s0 stoted

v BV
.atec added that the grant of th
rom outside the re

n’t,ained in Article 14 ‘of' he

The‘Hw¢ble o
- """Ts [} ir
r amount

of ficers transferred f

viqlative,ot the prov1510ns O

‘Cbnstiﬁution as well as the equal P2y doctrrne.

Gourt further directed that whateve
—‘___.’/‘—"—-‘—’—"M———‘—“

" gy promo
hat matter %o

-/-/.—

already been ajid to the I respondents or for &

uated employees WOuld not be recovered
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‘ other srmrlarly sit

‘ ”—"—'—'—”—— o eaae. e

5 been “gaken in regaxd
t

_—/
ictory view has

: frOm them.

put 2 contrad
f the special (Duty) Allotance crom  ‘~#‘*-.

" to recovery ©
°morandum datcd J AR

' »cqnts vide pard 7 of the office B

l}
. !' January, 1996, The rélevant pare 7 of thi
it |- . wao Vo ,
L | dated 12th January 1s as [ollov3 E .
e LTI R ' . '
’“\Q nin view of the above judngn& of the Hon'ble '
the matter has been examined in f'fi

Supreme Gourt,
the Ministry of Lav 6ﬂd the S
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L3 l‘-‘ .l 1 /'.: /
: u} c0nsultatron with

Nv':‘.,:‘ hgr ‘;'.,‘ U

G SR \ﬂ)‘\/_ N 7

LT following decrsronJ have been &aken : : »
jready paid on account of SDA-to .

1) the amount 3
the inelrgrble per

sons ©on or before 20.9. 94 will

" 31) the amount paid on accou
s a{ter 20.9. 94 {which also incl

,caseo- in respoct of which-the allovance
but payments were .
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! /oonniduwblo poxlod, Lho roope donte have nod noughh to

recove1 the amount .of S.D. A. pcid to them" after 20.9.1994.

they have filed this O.A. seeking

Aggrleved by this,

relief as mentioned in Paro-l above. { TR
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6. The rcspondenta have contested the case.and stated :

in thear 1eply that in order 1o retain th

employees from 0ut51de the Nor.h Eastern Region,.who do not

like to come to serve in the North Eastern Reglon. being a

!
difficult and inaccessible ‘terrain, the -Govexnment of India
o

brought out a scheme under the offico memorandom d&téd Ldth

monetary and othur

’ December, 1983 thereby extendlng certain
(in. short SDA)

beneflts 1nclud1ng nSpecial (Duty) Allonance"

memoyandum dated 14th oy

1983 were wronle interpreted which raised some- Jigf‘

the Government of

:\' ﬁ&a December,

. Eh:onfusion relating to payment of iS.DAL, -
o remove the ambiguity of + -

India brOughL out a clarlflcatiOn to
ce memorandum dated 14th December 1983 by tho

the earlier offi
tended tho

of fice memorandum dated 20th April, 1907 and also ex !

| benefit to Andamen, Nicober and Lakshdweep lslands. According;

. to this cloxif
India transfer liability of the members o£ any service/cedre

or incumbents of any posts/Group of posts has to be determined

e test of IecruitmEnt zone, promotlon zone etc.

by applying th
to the. qervice/cadre/posts has been .

,/i.e.fwhether recruitment
mode on all India basis and whether promotion is also done on

M
fdgy& N tne basis of all, Indid Zone of prOmotlon base

d on common

senlorlty for the service

ﬁ-in the appolntment order that t

the grant of S.0.A . .
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7. . Thereafter, a number of litigations came up _&
challengxng the non-payment/stoppage of payment.of S. D A. to —

- . cettain classes of employees ‘who were“nop‘eém:ng nllhln the |
. ‘ “zone of- conalderation as stated ln the o{flce memorandum -
f} L dated 1ath Decenber, 1983 and " 20th Aprll,llbé;;i}Tne .o
' | Hon'ble Supreme Court in Clvil Appeal No 3251;;3FJ{de judgment

N ' dated 20th September, 1994, held that the beneflt under “the -
_ L, Sy
office memorandum dated, l4 12‘1983 read vith office memoran-f
"i"‘ \,- q ‘_ v

~dum dated 20,4,1987 are available 1o the non-resldents of, 1.

!a X . diu 3 ,‘\#'0'- ’rk ot
‘ el
4 . o , .. a
% ‘ benefit to the residents civilian employees of the region ig

. ‘.7"-1'
g ' '1ot violdtive of Article 14 and'lé of, the constltutlon of
}

o

AR PRI
: g Cfm:‘ " India. ‘It has also been held that as per, the office memorandum,
i‘, _’. 7 “\ ‘; e s l
e ' dated 20th April, 1987:the S.D. A would not be payable merely
;;-__",'/. . ..‘ ,.\ ‘1 R f‘)' - ,j L0
\ VAN . o
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& taop

ueyljse of the clause in the appointment order to the effect
. 1 (‘
) hvxﬁﬁﬁ %h 7 the _person concerned is liable to be transferred anywhere

'North Eastern Reglon and such discrlmlnation denying the;‘, s

N, e?e_,o i/ N, e

A ~ - {Tv/ ’ -
@ ©dn Indla According to another dec151oq dated 7th September,
6, i *
11995, the Hon'ble Supreme court in Clvll Appeal NO 8208~8213 _
° g J’ ‘” """ " ‘ . < ..»1
‘ held as follows i~ ' ‘ R
v i . . T A LI
. -
el . ihl

' "It appears 1o us that although the emplOyees :
of the Gadhogical Survey of Indla were inltlally
appointed with an All “India Transfer Liability,
subsequently, Government of - Indis, framedra*
that Clab&g GCand D employees should no‘:%-

W/transferred outside the Regl0n in Wthh-‘g,M
i

employed. Hence ALl India TranSferlLla“:
_ANonger continues in respect of Group;g‘ litha
: ' In that view of.the matteriu the Specla' éy Allowance
v 4o . payable to the Central Governmen§ employees having All

3 _
&i‘ Yo e, oW, o0l Indie Transfer Liability'{s ‘not to. be,paidqto such .,

A (: ,4' l ly o Coty M o' i
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,dated 4th January,
to those employees
Region. In persusd

_ Government of Indi

Upot have
\\ddﬁs not indic3ate

>

_ December, 1983.

the offlce memora

has been pald after 3lst January, 1999.

- memorandum No,11(3)/95-E-11(B) dated 12th Januaxy, 1996.

and those in Annexure-'1l! are resident

Region and are localiy recru

all India transfer liabillty although the list

f"North Eastern Region

'r%gion outside the North Eastern .Reg

““&outside the region as per.

22

moy also indicate that such quastion’

z : : has baen considered by this Court in Union of
: N India and others:~ Vs - S, Vijakaugar.and others

(1994) 3 SCG 649."

8. This Tribunsl in 0.4, Ho. 75/96 (Hari Ram and
| others - Vs - Union of India and others) vide judgment

1999 held that the S.D.A, is not payable
who are residents of the North Eastern
nce of the Supreme Gourt judgment,  the

a took a policy decision vide offlce

the appiicants No.3 and 4

According to the.responhents, :

of North Eastern
ited 4in the regiOn and they do ‘
thot these employees are either residents
or tﬂey'pelong to soie other

ion and'pbo§ted from
the office memorandum daﬁed l4th
In vxew of the instructions contained in

ndum dated l?th January, 1996 no S.D.A;
It was proposed to

b recover the amoun

to 3lst January,

L already paid after 20th September, 1994
1999. No recovery has been effected by them

o far.s In view

~ oy

sgonceived 3nd

A)

e N

?Héard both the learned counsel for rival

porties and perused the records. E

of the aforesaid legal position, the 0.A, is

cannot sustain in law.

contesting

»
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S, D A° .and if not, ‘whether the recovery, of
“of 5.D.A, already paid to thew beyond 20:9: 1994 is ta be
Ceffected. The isSu¢ _olating to the grant of 5.D.A. | hos

- Supreme Court in that case

«vio— 2% |

’

10, - The que

baén considered and
in Uniph of Indis and others

others, reported

nyle have duly considered the
snclined 1O
d by the jearned A
1 Tulsi for WO Ireasons.

and are
advance
Shr
close perusal of the

Cwith what vias state

of 20.4. 1967,

was meant t0 attract’

Negion to work in th3
fficult terralkn:
star

e was felt for
rvice of the comp

Eastern Reglon.

~lity and di
gven the
for the 3llo
~the se

North

need wan

retaining”
service in 1he
retention hds bee
i pcumbents
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therefore,
leave wouid be e
fenure of
years gp
of service of
£his.. pO;LLLOn cled

~-ment civilian Fmplyoee
y would be 9r

to any station Lo the

Liabi 1it

stion %or consider

decided by the’ 1

in 1994 Supp (3) S

29,10,1986 Uhlch has been
© clearly shows
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{ Region beca
‘e have S8

1983 memorandum

c

n made becat
Regj_on on d ‘

there by taking jeave and,

tated that trls period of -

going to that

after joining
the memorandum s

'whether the appllcants are entitled for

.. Vs -

agree

d in the me inQ

xc luded vhile cou

~posting vhich was requ;re
claim the allovan
the lncumben
¢ by stating tha

5 who have

anted ti

S. Vijayakumar

G 649.

e dllcﬂance
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dtion before us i

lOn'ble Supreme Court

The Hon

has held as under :

ival submissions
with the contention
ddltional 50lic1tor General,
The first
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joted in the memorandum . o
that allouancg . o '
jde 1

use of.

ts by saying
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etent officers for
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. "“Ihe 1986 . L¢morandum makes
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5 as to

and
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aspect ls made clear bGYOnd doubt by the 1987
Namorandum which stated that alldwance would
not beconﬁ payable nierely because of the clausé’
ar relating to 'ALl. India .

erely because in the

in the appointment-o

' Transfer Liability. ‘.
Office Memorandum- of 1983 the subject was mentlon-

|
) ~ad as quoted above ix- not be enough to concede

to the submission of Dz.Ghosh. "

_ The position has been further clarified by the Supreme court..

vide their judgment in Union

Geological Survey of India Employees Assobiatiqn and othars

passed in Givil Appeal No.8208-8213 (arising out of S.L.Pa,

[
ORI P P

Nos., 12450-35/92) as stated in parxa 7 above . ¢i..

A

:.«;‘ﬂ‘\‘v K, .
4",| - i , , .
& ?/« ,."l‘f"—fi’.., i M1, In view of the critecis laid dodn by the Hon'ble
S, R y iR n \f, )
/“','F..' Wil \Supreme court in the “aforesald judgnpnts, the applicants

E'e hot-”entitled to the paynﬁnt of S.D.A. 35 they

of Morth Eastern Region and they
d they do not have a1l India Transfex

have been

“4ra resident

locally pecruited an

‘Liability.- As regards the recovery of the amount already

the Hon'ble ‘Supreme Court

paid to them by way of s.D.A.,
ected that

in the .aforesaid judgments has specifically dix

,/‘\-...-——-‘—""""'""“' I
whatever amount hds-been paid to the "employees, would not

r———————a

& e

: pe recovered from them. The Judgment
- ___,,.——M
4 L{L/—was,passed on 20.9. '1994 but the respondents on their own
e i}

| 1ad contlnued to make the payment of S.D.A. 1O the appli-
, A ntandes L L T SR )
—caan £ill 31.1. 1.1999.. The orders have been passed by
only on

Lhe respondents to rtOp to payment of- 5.D. A.

Q/JO 1. L999 The order passed on 12.1.1999 can have 051
prospectlve effect and, therefore, the 1ecovery of the”SDA

é{ slready paic¢ o the appliconts viould have to be waived,
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‘311owed and
would\be mad

o the appii

account,of paymen

~f rom retiral dues,

o . L - ~
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/" \o order @s to costs. '
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sons recordéq above, the

the respondents are direc!
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THE HGH'BLE MR, JUSTILF Jit
1HL'HU

For the

Date _
18-3-2002

.agalinst the.judgment of the Centrql’Administrativc

Tribunal,

December 22,2000, The penultimate: pﬁrtion of the

. Judgment is at paragraph 11,

." / ;J‘
R

Petftioner 1

 Respondents

Guwahati Bench.The date”ot Judgment is

i
PRESENT 1}
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» SARMA
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BLE HR.JUSTICE I.

c.G.s5.C,

i
P
’
¢

: Mr. DL Sagma)
Hr.P.K.Tewqr(,

Hr.U.K.Gosdéji,Adwocates.

.

QR DER
This writ annlication has'been filed

That 18 quoted below

|
'
"In view of the (riteriq laid d?:
I i
vy ) ”“,, 1
fon'ble Supreme Court injthe aﬁﬁV
|’ ‘( \ ;”: ., Al
Judgments, the applicants are notlllal

o {1‘ ] 15
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J& DEPARTHENT OF POSTS - il ¢
'/ “GRfICE OF THE CHIER POSTMASTER GENERAL : ASSAM CIRCLE : |

v : GUWABATE - 781 001

No. EST/15-4/2002 /Rlg /Pt T | dated at Guwahati the 26.7.2002

" W L The Postmaster Gén:;hnl, Dibrugarh Region, Dibrugarh
- 2-12. All Divisional Heads ‘V(Pos%ol/RMS) in Assam Circle/
: | Dibrugarh Region. .
13, The Managcr MMS ¢ swaha%l _
VM‘ The DDA(P), Nabagraha Road, Chemkufhl Guwahati . :

| 15-16. The Supdt of PSD /s~ NESD, Guwahati
- 170 The Executive Engin@;r;?ohsm! Civil Division, Guwahati
18, The Asstt Engineer {““lectrical), Meghdoot Bhavaﬁ, @uwahg‘ri
8 /.L@f’”‘w The Asitt Direcfor( l’_\ccouhm), Circle office, Guwahati 'v
20.  The IFA,CO, Guwahui. | _ |
‘ gy |
‘wubw; = Regulation of payment o:f“_spe;cial Duty A_Hawi_.mcé ‘(_ SDA) - . 

clarification issued vide MoF 11(5)/97-E IT (B) dated 29.5,2002.
b "

Tn continuation of this office latter of even No, Dated 3.7.2002 and
- 18.7.2002, T am directed to request you to kindly Elrrunge recovery of

over-drawal of SDa money f’i‘nflﬁ equal monthly instatlments from the '
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 APMG (ESTT)
" 0/0 THE CHIEF PMG
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DEPARTMENT OF POSTS

CICE O THE CHIEF POSTMASTER GENERALN.E.CIRCLIE:SHILLONG

Sub -

No. Vig/Misc/S!)/\/‘)R/(l"(,..ll) Dated Shillong, the 31-7-2002
To

1) The D.P.S., Apantala/ Aizawl/mphal/Haaapgar/K ohin,

2)  The Sr. Supdt. of Post Offices, Shillong.

3) The Supdt. of P.Os, Dharmanagar.

4) The Supdt., P.S.1)., Silchar.

5)  The EE, PCh, Shitlong.

LY~ The APM.G. (A/Cx), C.O., Shillong.
7) The Sr. Postmaster, Shitlong GPO.

Stoppage of SDA payment (o incligible stall and recovery of carlicr
payment w.e. 2, 6-10-2001.

Dircctorate’s letter conveying, the Supreme Court’s order for stoppage

ol SDA payment {o ineligible staff and recovery as indicated above have alrcady
been circulated carlier, You are requested to intimate today by return FAX about
the action taken by you and the recovery parliculars as desired by Chic((!’MG.

(e

(LALTILUNA),

" - y L7
Dircctor of Postal Scivices(11q)

o

fifms
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National Federation Of Postal Bmployees.

Federation of National Postal Organisations.

To, o | .
The Chief Postmaster Genem! - Dode
Assam Circle, | | '

- Guwahati-781001.

Suly: Recovery of SDA., .

Ref: Cizcle Office letter No- EST/15-4/200%/Rig/IT-1 dated 37/2002
Sir,

Under your office lefter No cited above it has heen ordered that
the amount of SDA paid after 05/10/2062 which is the date of
judgment of the Supreme Courl will be recovered from this month
{July 2002). As we undemstand in the jmigmen& of the Supreme
court dated 5/10/2001it was clearly stated in the 2°4 paragraph of the

mﬁm&nﬁ that the SLP filed by the Govt. of Indiz had been allowed
when the learned Solicitor General had. glven an md&ﬁakﬁng thad
whatever amount has been paid te the réspondents by way of SDA
will mol. I any case or eveni, be recovered from the

Employees{Respondents}). . But in the order the .apirit of the
Supreme Court Judgrent has not been mﬂeﬂed at-alt.

In this mm&e«:ﬁ@n your - kind aiim“iicm is also drawn fo the
;f,xdgmm& of the Honorable High Court, Guwahati dated 18/3/2002
in which it was amply darified that no m‘amimi'aﬁmﬁive ord@r showld
&m implementied retrospectively. :

P}} S0 alse the same spirll was xmmiaimd i ﬁﬁw ;imigmem of the
X\}y‘}v’/ CAT Guwahail Bench dated 2201242600, . =,
z\m””" That the judgment of the Sw.z;mam Court was passed on

é\ HAB2061 whereas the Finance Minisiry has (miewci under memo

Mo F Neo ‘RMS}/‘I}?»F&MB} dated 29% May 2002 io implement the
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Smg}yﬁm% Court judgment ie. afier long pm@d ef 8 immﬁhs it iﬁzg
 not known under which reason this incrdinate delay was there RN
 comsequently the innocent employees have been made victime of e

 heavy recovery with stoppage of carsent payment and ﬁh&mby ﬁm_ i
) spim of immmﬁ gusaiw has been denied. ‘ o = ’

T s memﬁ”@m requested that your honour would be kmci md‘?f o
gracicus enough to stop the recovery at this moment 3o that we mmv‘ ST
be able o take up the issue to the effect of recovery with highups’

for walval, Your eartiest action will highly be apprecieted with a

view to getl the spirit of the &umeme Court ﬁudgm% mmmma:} -

with letter and 5 wﬁmﬁ

Yith regards,

QQW
1.4 E‘{mg&&nmhm Goro)
Circle Searetary, P-111

v,
3 ﬁﬁﬁgnﬁm Bore)
Cirde SBecy. NUR-HI
“Union.

‘@E/
5, (M. DiljanAli)

Cixdle facy. RV

. ,‘?M%ﬂ?ﬂﬁl Dras)

JCirde Secy. NUR-TV

Yours faiﬁhfuﬂy; . | o

2. {ﬁ Rahmm}
Cirde Secy R«EH

ot d"’/;

4. (Babul ¢ Q.a) Lo
' Cirde Secy Admn

6. (Abdul Rahman) B - e
Cirde Secy.RAV . .+

leeSecy m:x R
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Shii S.C. Dutta,

Secretary (Posts)

Dak Dhavan, Sinsad Marg,
New Delhi,
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1) The Scerctary General, NFPE,
Marndir Marg, New Delhi-11609].
2) The General Sceretary, CIQ, |

quarters, Kali bari Marg, New el
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL o F
GUWAHATI BENCH AT GUWAHT] -
0.A. NO. 249/2002 b3

Bangshidhar Boro & Others ...Applicants
-versus-
Union of India & Others ...Respondents,

(WRITTEN STATEMENTS FILED BY THE RESPONDENT NO.1 AND 3)
The written statements of the aforesaid respondents are as follow :

1. That a copy of the 0.A.No.249/2002 (referred to as the
“application”) has been served on the respondents. The respondents have

gone through the same and understood the contents thereof.

2. That the statements made in the application, which are not

specifically admitted, are hereby denied by the answering respondents.

3. That before traversing the various paragraphs of the application, the
respondents beg to state a brief résume to the facts and circumstances of
the case and the basis for entitlement for payment of Special Duty

Allowance (referred to as the “SDA”) as under :

(@) That the Gowt. of India, Ministry of Finance, Department of
Expenditure, New Delhi, vide Office Memorandum No,. 20014/3/83-E.lv
dt.14.12.1983 brought out a scheme thereby extending certain facilities
and allowances including the SDA for the civilian employees of the Central
Govt. serving in the North-Eastern States and Union Territories etc. This

was done to attract and retain the services of officers in the region due to

nding Toynse!

Conntrat Administesst n



inaccessibility and difficult terrain. A bare reading of the provisions of the
said O.M. it is clear that these facilities and allowances are made available
only to those who are posted in the region from outside on transfer. -
A copy of the said O.M.Dt.14.12.83 is annexed as
ANNEXURE-R1.
(b)  That after some time, some departments sought some clarifications
about the applicability of the said O.M. dt.14.12.83. In response to the said
clarification, the Govt. of India issued another Office Memo. Vide
No.20014/3/83-E.IV dt. 20.4.1987. The relevant portion of the said O.M. is

quoted below:

“2.  Instances have been brought to the notice of this Ministry where
Special (Duty) Allowance has been allowed to Central Govt. employees
serving in the North East Region without the fulfiliment of the condition of all
India Transfer liability. This against the spirit of the orders on the subject.
For the purpose of sanctioning special (duty )allowance, the all India
transfer liability of the members of any service/cadre or incumbents of any
posts/group of posts has to be determined by applying the tests of
recruitment zone, promotion zone, etc. i.e. whether recruitment to the
service/cadre/posts has been made on all India basis and whether
promotion is also done on the basis of the all-India zone of promotion
based on common seniority for the service/cadre/posts as a whole. Mere
clause in the appointment order ( as is done in the case of almost all posts
in the Central Secretariat etc.) to the effect that the person concerned is
liable to be transferred anywhere in India, does not make him eligible for

the grant of special (duty) allowance.”

A copy of the said O.M. dt.20.4.87 is annexed as ANNEXURE-
R2.




(c)  That the Govt. of India again brought out another Office Memo. Vide
F.No.20014/16/86/E.IV/E.II(B) dt. 1.12.88. By the said O.M. the special
(duty) allowance was further continued to the central Govt. employees at

the rate prescribed therein.

A copy of the said O.M. dt.1.12.88 is annexed as ANNEXURE-
R3.

~(d) That in the meantime, several cases were filed in the court/Tribunal
challenging the refusal of grant of SDA and some of such cases went to the
Hon’ble Supreme Court. The Hon’ble Supreme Court in Union of India &
others -vs- S.Vijoykumar & others (C.A. No.3251/93) upheld the provisions
of the O.M. dt.20.4.87 and also made it clear that only those employees
who were posted on transfer from outside to the N.E.Region were entitled
to grant of SDA on fulfilling the criteria as in 0.M.dt.20.4.87. Such SDA was
not available to the local residents of the N.E.Region. The Hon’ble Supreme
Court also went into the object and spirit of the O.M.dt.14.12.83 as a

whole.

A copy of the said judgment dt.20.9.94 is annexed as
ANNEXURE-R4.

(e) That the Hon’ble Supreme court in another judgment dt.7.9.95
passed in Union of India & others -vs- Geological Survey of India
employees’ Association & others (CA No. 8208-8213) held that theGroup C
and D employees who belong to the N.E.Region and whose transfer liability
is restricted to their region only, they do not have all India transfer liability

and consequently , they are not entitled to grant of SDA.

A copy of the judgment dt. 7.9.95 is annexed as ANNEXURE-
R5.
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(f)  That after the judgment of the Hon’ble supreme court, the Govt. of

India brought yet another Office Memo. Vide No. 11(3)/95-E.l(B)
dt.12.1.96 and directed the departments to recover the amount paid to the

ineligible employees after 20.9.94 as held by the Hon’ble Supreme Court.

A copy of the said 0.M.dt.12.1.96 is annexed as ANNEXURE- .')
R6.

(g) That in another case vide Writ petition No.794/1996 in Sadhan
Kumar Goswami & others -vs- Union of India & others, the Hon’ble Supreme
Court again put reliance on the earlier decision as in S. Vijoykumar case
and held that the criteria required for the grant of SDA is same for both
group A and B officers as in the case of Group C and D,- and there is no
distinction. By the said judgment, the said Hon’ble court also held that the
SDA paid to the ineligible employees after 20.9.94 be recovered.

A’ copy of the judgment dt. 25.10.96 is annexed as |

ANNEXURE-R7. e
(h)  That the Ministry of Finance further in connection with query ma(;e
by the Directorate General of Security, New Delhi gave some clarification [to
the questions raised by some employees regarding eligibility. of SDA.-'This
was done vide 1.D No.1204/E-11(B)/99 and which was duly approved by the
Cabinet Cecretariat U.O. No.20/12/99-EA.I-1798 dt.2.5.2000. Accordmg to'
that clarification, an employee belonging to the N.E. Reg|or{ posted in the
N.E.Region having all India transfer liability as a condition. of service, shall
not be entitled to grant of SDA. But if such employee is .t.r.‘ansferred'out of
the N.E.Region and reposted to N.E.Region on transfer from outside, in
that case such employee would be entitled to SDA. In the instant ;asé.

there is not a single such employée who had ever been transferred and
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reposted in the N.E.Region after 14.12,.1983. Herce, the applicants in the

instant case have no cause of action to agitate in this Tribunal.

A copy of the said clarification of Cab. Sectt. Dt. 2.5.2000 is
annexed as ANNEXURE-RS,

(‘I) That in a recent decision dt. 5.10.2001, in Union of India & others -
vs- National Union of Telecom Engineering Employees Union & others (CA
No. 7000/2001) the Hon’ble Supreme court once again clinched on the
vexed question of grant of SDA to the central gowt. employees and by
relying on the earlier decision of S.Vijoykumar held that the amount already

paid to such ineligible employees should not be recovered.

The copy of the judgment dt. 5.10.2001 is annexed as
ANNEXURE-RO.

(fl) That pursuant to the said judgment passed in CA No. 7000/2001.
the Govt. of India, Ministry of Finance, Department of Expenditure, brought
out another Office Memo. F.No.11(5)/97-E.II(B) dt.29.5.2002 and thereby
directed all the departments to recover the amount of SDA already paid to
such ineligible employees with effect from 6.10.2001 onwards and to waive

the amount upto 5.10.2001 i.e. the date of the said judgment.

The copy of the O.M. dt. 29.5.2002 is annexed as
ANNEXURE-R10.

Now, from the above facts and circumstances of the matter and the
clarifications made in the matter, it very much clear that only those
employees irrespective of their group in A,B,C or D, shall be entitled to
grant of SDA if they fulfil the criteria as underlined in O.M. dt. 20.4.87 and
the amount paid to.the ineligible employees upto 5.10.2001 would be
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waived. However, the amount paid after 5.10.2001 should be recovered.
This aspect of the matter is clear as indicated by the Hon’ble Supreme

Court in its all earlier decisions also,

4, That with regard to the statements made in para 3 of the
application, the respondents state that in view of the above clarification
made in this written statements hereinabove, there is no illegality or any
infirmity in the alleged impugned order dt.26.7.2002 or 25.7.2002 issued
by the respondents. Hence, the application is liable to be dismissed as

devoid of any merit and /or for lack of any cause of action.

5. That with regard to the statements made in para 4 and 5 , the

respondents have no comment to offer.

6. That with regard to the statements made in para 6.1 to 6.9, the
respondents state that these being matter of reccrds, nothing is admitted
beyond such records or which are not supported by such records. In this
connection, however, it is stated here that there had been a situation when
the departments were confused with the various Office Memoranda issued
from time to time regarding the grant of SDA and such matter went to the
court. The instant petition is also an off-shoot of such cases only. However,
from the above clarification and present provisions of law, the applicants do
have any valid cause of action in the case for which the application is liable

to be dismissed with cost.

7. That with regard to the statements made in para 6.10 to 6.14, the
respondents state that these are matter of records, therefore these are
limited to such records only. The respondents have already clarified the
position of the entitlement of the SDA to such employees within the
parameter of law. The applicants being a party to the CA No.7000/2001

before the Hon’ble Supreme court they are very much bound by the said
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decision. A bare reading of the judgment would make it clear that the
Hon’ble Apex Court directed the respondents not to recover any amount so
far paid upto 13.1.2001 and also upto the date of judgment i.e.
5.10.2001. But the judgment can not be interpreted in any view as a flood
gate open for any future to come after 5.10.2001and not to recover any

such amount of SDA if so paid erroneously ever after 5.10.2001 due to

communication gap or otherwise. In this connection, the respondents
respectfully submit that if tﬁis\orﬁder passed in CA No.7000/01 is read with
the judgment passed in other similar cases as stated in this written
statements, it would be amply clear that the order not to recover the
amount is operative upto only 5.10.2001 only and it does not operate
indefinitely. Therefore, the instant application being filed by mis-conception
of fact and mis-interpretation of law is liable to be dismissed with cost. It is
very much clear from the judgment of the Hon’ble Gauhati High Court (copy
annexed to the application) that the impugned order thereto was dated
12.1.1999 and according to the said High court there was no illegality at-
least in giving effect to the said impugned order prospectively. Against the
said judgment only, the Hon’ble Supreme court passed the judgment on
5.10.2001, which is the crux of the present application. In this connection,
the respondents also state that the SDA was paid to the applicants wrongly
and without the provisions of law and this aspects of the case is very much
upheld by the Hon’ble Supreme court. Now the only question is as to
whether an illegal or wrongful action of some officers fould be legitimized in

— TN — T
a legal proceeding by the court or not. The Hon’ble Supreme court in some

case's”h—;;gel_c—i—t;a; t'P;;;WUH shall not legitimize illegal acts of officers, The
Hon’ble Apex court has also held that no direction could be issued to direct
the Govt. to refrain from enforcing law or to do something contrary to law (
AIR 1997(2) SC 2129 - State of Haryana-vs- Surinder Kumar & others,

1997(3) SCC 633 and AIR 1996(2) SC 2173/1996(9) SCC 309).
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8. That with regard to the statements made in para 6.15 of the
application, the respondents state that the allegation of violation of Hon’ble
Supreme Court’s order in issuing the impugned orders is not based o'n any
fact or law; but it is the mis-conception and mis-interpretation of fact and
law by the applicants. Hence the application is liable to be dismissed with
cost. In this connection, the respondents also submit that if according to
the applicants the respondents have violated the order of the Hon’ble
Supreme court, they could have filed a contempt petition before the Hon’ble
Supreme court. But in stead of doing that they have filed the instant
petition only to multiply the unnecessary litigation and to delay the process
of recovery of the amount to which they have no right to retain. The
applicant hold up public money in that way and for this the applicant is

liable to be dismissed as early as possible.

9. That with regard to the statements made in para 6.16, the
respondents state that the respondents are to act in accordance with law
and they can not do anything or can not exercise any discretion with regard
to matter pertaining and involving expenditure. The law is to be construed
strictly where matter relates to involvement of unauthorized expenditure or
payment made without the sanction of law. Hence, the application is liable

to be dismissed with cost.

10.  That with regard to the statements made in para 7.1 to 7.6 of the
application, the answering respondents state that in view of the above facts
and circumstances of the case, the grounds shown by the applicants can be
good grounds in any view and hence the application is liable to be

dismissed with cost as devoid any cause of action.

11,  That with regard to the statements made in para 8 and 9 of the

application, the respondents have no comment to offer.



12.  That with regard to the statements made in the prayer portion in
para 10(i) to 10(iii) and 11 of the application, the respondents state that in
view of the facts and circumstances of the case, provisions of law, the
applicants are not entitled to any relief whatsoever as prayed for and the

application is liable to be dismissed with cost as devoid of any merit.

In the premises aforesaid, it is, therefore, prayed that
Your Locldships would be pleased to hear the parties,
peruse the records and after hearing the parties and
perusing the records shall aiso be pleased to dismiss

the application as devoid of any merit.

VERIFICATION

|, Shri 1.M. Datta, at present working as Assistant Director (A& V),in the
office of the Chief Postmaster General, N.E.Circle, Shillong, who is taking
steps in court cases including this case, being competent and duly
authorized to sign this affidavit, do hereby solemnly affirm and state that
the statements made in paral, 2, 4 1o 1) ewad 12

of the written statements are true to my knowledge and belief , those

IS

made in para3,a,3 b, 3C 34, 39,31533,’:‘«,3 'being matter of records are true
to my information derived therefrom and the rest are my humble
submission on legal advice made before this Hon’ble Court,

Januazy, 2603
And | sign this verification on this [/ th day of PDeeember2062 at

Guwahati.
<7‘j£}&fzt oY Drulla

Deponent.
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;' S ‘ . INTHE SUPREME COURT OF INDIA
- ' CIVIL APPELLATE JURISDICTION

P

o CIVIL APPEAL NQ.8208 - 8213
i ' . ‘ _
¥ ’ (Arising out of SLP Nos.12450 - 55/92) ;
‘,,‘.' .1 Union of India & Others - Appcllunts {
'r;‘.. B R 1
.-i!:" -versus- ‘.
J Geological Survey of India - Respondants
Empioyecs' Association & Others,

e ~ ORDER
; ‘ » )
Delay condoned ‘
Leave granted = .
‘ e Mr. P. K. Goswami, Learned Senior Counsel appears for Geological Survey of

India Employees' Assqciatﬁon and Mr. S. K. Nandy, Advocate, appcars for the other
, respondents il all the matters. '

Heard lgamed tounsels for the parties. It appears to us that although the
cmployees of the Geological Survey of India werc initially appointed with an All India
Transfer liability,'slubs.cqucnlly Government of India framed a policy that Class C and D
! employees should ot B¢ transferred oulsidé_thc Region in which they are employed.
Y X Hence, All India 'i’rgnsfer liability no longen: continues in respect of Croup Cand D
L i - employees. In that view of the matter, the Special Duty Allowance payable to the Central

Government employees having All India Transfer liability is not to be paid to such Group

C and Group D employees of Geological Survey of India who are residents of the region

. in whieh they are posted, We may also indicate that such question has been considered by

0t this
13

Court in Union of india & vthers Vs, S:Vijay Kumar & others (1994) (3) SCC 649,

¥ "1,".' . . . ' . L. . . ]
frrsor il Accordingly, the impugited order is sct aside. We however direct that the
ik . fo L, ! .
: "{hnppcllanl will not be Sittltled 10 recover nny poct of payiment of Special Duty Allowance
By '

alrcady nidde to the concerned employees. Appeals arc accordingly disposed of.

g " Now Delhi : : Sd/~ G.N.Ray,

Sepitifiger 71995, Sd/- S.B.Majumdar
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Herely becau<e Lhey were not parties tu th )
they cannot f]le nr\t pelrtlon under ﬁnanle 32.'

K .——-.-.

contentnon thdL they are »utlt]ed to yet- ‘the uenef1t a

par with, Group A and B officers gbndené;thg_
— o= Y
Hemoranuun“.dated Ju]y 11, 1996 Apdrl frum Lhe
that ' Groug A and B cnployees S _are e enkj led

1

' .’-“"“—""'———_-"'——-—N
Juty 'dllnwango COHlldly _lo_the ]an uec]aled Sby *thlsn
o )

. e e e .

: .IT“‘..‘.,‘
Court in thr above Judyment, the/’too are boupdrbyrdtrﬁ

—TT T s e A { -~-;’:~‘~ :
whp§het Or not they are- enlltled lo lne~duuve? bene{llh
due

Lo this Court" $')u099ant, \he p#trl\unerk are fnot

I N T L

. ' 3 "'“tffﬁ
entitled lu the beuvflls of the, al1uwauue~ A c]ulncdﬁﬁyi,
o 3 IR L
T LA

by Lhen. The Judgmeut uf-this CourL ‘ruunofwlndlcalqu§~t

Lhat i1 did uol uakm

Loy ‘llSlll\&l ion ll”l\lP niGp O'H’“' CI:wé>*

. o
el o

and D any Group A an) B Oificers. n]] arg*gpvrrnedﬂﬁb?f

the Vaw unqer Arlu«‘e 141, .The peliliudets

v .

_are

entitied Lo Lie Payment 9( the special guiy’
irrespeclive of whether or pot they wars parties Lo Lhe-”ﬁ“

Judgnent rende(ed_in ¥Yiiwv Kunmar's

Cﬁﬁyl[supr
cannotl pe pernltteu lo r3i1se pnew 9r0unds,gr(huugh.\notf~

"
. <. -
I '

~

ldl\vd '’ argued 0 eariier

correctness of the j

p 'l{ lf%.&’

under Arlicle 32.

07 Tate, we.have been coming across (hijs

3 -
- ', 1!
2



petitions,fi\ed by seyeral parties,

of- writ

that the learned counsel

constrained, to take the V\Ph-

this court unuar K
Al kN

- \ - w'u ’ L-.'-'-\-

32 should certify- to the cou t that lhou;n they advased

unt' binds';i
.’ “ -

ising then to nove

Jho are adv

the petitioncrs that .the )udgnent of tl s

{hem and cannot canvass \(s c

S

orrectness an st11\.

Hpon f\Txng

t'J;‘ ‘L- LA

1 .
spite of such advice, the'party insisted

the writ petition. It would then be for thlu‘Courf

and deal with “the cease appropr1ate\y

¢ 1!

would - ‘be necessary lhdl A lhe

it
. r‘ '.'_‘ *,
the %pgpen%!

-

B 0
PLpiacEeTty -

chowld file, as part of:

ks S Y
)

£,

. . . R
ungetr Article 3, 4

e ‘ . ‘

3%'?7 R el Lhe writ petitivn filed o

5§§ﬁ7 T:Phﬂme‘ ' x

LA Qg O cratement and certifircate that the povty concerned‘kas
W ‘»r ELAN

ddvxqu ‘hat the nalter is covsred by ine )uduucnt of

Fourt and /et ihe writ pett tioner |nsxslcd t° f"°
'x

ihis
r pdil of

Lhe

Lhe same. ‘- Should such certification fo

cecord of the pﬂ(ition, then,only the C)url NON‘d dca.

'; _ il Lhe weil petition. ln view of 1ne f‘ that “f*f"?‘g
ﬁﬁ‘,i- "¢ and U employees are nul entil]eﬁ Lo -SPvCiﬂ} culy
’/iiﬁ* , allewance as  per the 1aw alreany chTared; ?f:ikhis.-fljj
[~ " {eurt, the petitioners are not, catities Lo Lhe §gnef3{;£;f

v
it . .
¢ . - .
. o . Yo .
-, . 4
. e

1t s nexl gunlcndtd that the Gove Hm""l

dated January 14.‘}:

recovering

as wer'ﬁenorauduu

b
4

amonnis paid «iich s centrary Lo lhe unxer‘lon
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' f ﬁ A “}\” L ;-No ARC/Loord/h/gg- G >
A . +7r. Directornta General of Security
% . (Cabinot Seoretiriat)
# .- 0/o The Director, ARC
(U ' .~ '+ . East Block-V, R K Puranm
rsn(,(mn)' ,.*ﬁ_; New Delhi - 110 ‘066,
E L e Dawd, ihe DS (’s'/ 2¢00
Aviatity R _
TR L | . Sy :
Outio Dooma PEIORANDUN . ‘c %NM..A URE LNRAURE & IQ 8
| SubJect : Speclal.Duty’ Allowance for civilian ,
- .-  employees-of the Central CGovernment

serving 'in‘the" States &° Union Territories
of North Eastern Region - Regarding.

. .~ A copy of Cabinet Secretariat U.0. No. 20/
12/99-EA, I~ ~1798, uated .02.5,2000 on the above

subject 18 sent herewith ror inlormation and

necessary action.'

..

Encl : as above,

To‘f
(1) A.D. (A)/AD(B)/AD(C)/AD(D) of ARC Hqrs.
(2) The "A. 0., ARC Hgrs, '

_ D
o \/})'The A.D. (A). ARC Charbatia/Doom DOOHB/Q&P»&W&.
i f' : : () File copy. -

No. :srr/oon/soa/qe 11m fom ™/ .
ARC, gggm DQGMa _ o

Datnd they L/Z‘ ATV

“{' k Loey foruurdad to Oha Accountn Officnr. ARL ~ Doom Decma
‘;' fer infermatian iand nacessary actinn. .

2.'_ ALl Unit Heads. - ' ( f(t\h CHAKRAaDMY )
4 b Y ‘i, ¢ e , Aoy ﬂUCﬁ’Don\nnL . bEC;&GN OFFICER
= fff” o AT?(() AR O g 1,‘yg\,JtD
; g .- \\

Lae ¢S L



- [ . . . . . . - . " . L, WL L. HILL L el )

- . : COURY _ChSE
P %:{ ~. MOST IMMEDIATE
- ) ' .

Cabinet Secretariat'
(EA.I Section) -

-/ " Subject: Qanial Duty Allowance for civilian employees of the
'// AenLral Governmant nerving dn the Statan and Union
/ b LplliLorieﬂ of quLh Faaleérn HEGLoH - juldlﬂg.

L X T - . .

B . 'SSB° Directorate may. klnaly 'refex to their UO .
No 47/SSB/A1/99(10)-2369 dated 31.3. 2000 on the uubject mentioneld ;

i The poxnts of doubt raised by SSB in their UO No.
.h/SSB/A1/99(18)5282 dated 2.9.1999 have be-n examined in o
vLonsultaLlon with our InLeglatcd Financé -and MlnxJLry of Financu :
;i ‘of Expenditure) and: ‘clarification to thé points of doubt

?ven as: under ‘for" 1nformat10n, gu1d31Cﬂ 1id necessary action:

- The Hon’ble Supreme. Coux;.ln Lhcxl B S

“judgement delivered-on 26.11.96 in : - : .
CfiritPetition  No.794  of 1896 held ' : : L

*that civilian employees who .have , e

"A)) India tranmfexr liability are S . 3\

.entitled to the grant of SDA o1 :

being posted to any station in the

‘N.E. region.from outside the region

~and 'in the following situation. whether

a Central Govt. employee would be

eligible for the grant of SDA"

‘keeping in view the clarxflcatlons

issued by the Minisetry of Finance

vide their UO No.11(3)/95. E.IT(D)

:dated 7.5,97. » R

-

e fyaa) A person belongs to out91de N.E.rcgion
o ‘ . but he is app01nted and on f1r°t appoint- »
__ment posted .in the N.E.Region afier NO
gelection through direct recruitirnt . :

based on the recruitment made. on -1l : .
Indifa basis and having a: common/¢rntra- : : .

- .lised seniority list and All Indin : , 28

"Transfer Liability. = - ' . P

{b) * An employee hailing from the KE.rwgion
" gelected on the basis of an All India
. ‘recruitment test and borne on ‘the Centra-
-lised cadre/jservice common seniority on o
-first appointment and posted in thm H.E. . o
Region. He has also All India Trannfer s S
Liability. L ]

“_...

i
S ii)  An employee belongs to N E. Region was [.,
' . .appointed.as Group 'C' or ‘D' employee F:;:
‘based on local recruitment when there » ¥
_: were no cadre rules for the post (prior NO
" to-grant of SDA vide Ministry .of Finance A
OM No.20014/2/83-E. IV dated 15:12.83 and

e

r—-j.

.
-




[P ——

iv) .

v)

.

iiid)

_An employen hclonq

. The MoF,

. Seninrity basis.

fi'i;:A;f?

ce
- Lo

~28"

20.4.87 x;cnd with OM 20014/16/06 1.11(B)
dated 1.12.00), but pubsequently the pmsl'/
cadre vas cnanallucd with commoin neni-

‘ority llsL/plomoLlon/h]l India Transfex

Liability etc. on his continuing in the

NE Region Lhough they can be transferxred

out to any place outside the NE Region
having All Indla lranukex LJabzllty

to Ni:}_ Re(_n,oniand
subsequently posted outside NE RCQion,

whether he’ will be eligible for SDA il
‘posted/trandferred to I Region. He
‘ig alsoc having a common All India seni-

ority and All India Transfer Liability.

“An employee hailing Zrom NE jtegion,
~posted to NE Region initially but

subsequently transferred out of NE
Regicn but re-posted Lo NE Region

~after eomcLime eervino Ln non-NE Region.

Deptt’. of Expdr. vide their UO
No.11(3)/95-E.II(B) dt.7.6.97 have clari-
fied that a mere clause in the appoint-

“ment order to the effect that the person

concerned is liable 'to be Lransferled

;anywhere in India does not make him
. eligible for the grant of Special Duty

Allownnce. - For determination of the
admissibility of the §.D.A. to any
Central Govt. Civilian Employees having
All India Transfer, Liability will be by
applying teste (a} whethex recruitment
to.the Service/Cadre/Post hag been made

“on All India basis (b) whether promotion

ie almo done on the basis of All Iudia
Zone of promotion baged on common seni-
ority for the service/Cadre/Post as a
whole (c) in the case of SSP/DGS, there
is a common recruitment syslcm made on
All India basis and promotiens are alao
done on the basis of All India Common «
"Based on the above
c11‘~)1a/&cstn all employeen recruited
on Lne All Indxa basis and having a :
comsan geniority list o£ All India basis
for promotion etc. are’ eligible for the
graant of SDA irrespective of the fact
that the employee hails from NE Region
or posted to HE Region from outside

" the NE.Region. @ .. . !

. YES

YES

In case the

~employee:

hailing fxom
NE Regirn *-

_posted with-

in NE Region
he is not
entitled to
SDA till he

is once tran

sferred out
of that
Region.




‘criteria of All India Recruitment Test &

basis having been satisfied ‘are all the

Based on point (iv) aboVé;'spme of. the :
units of SSB/DGCS have authorised piayment

. of SDA to Lhe emploujucs hailing from NE
" Region and posted within.the NE Region

while in theé case of others, the DACS
have objected payment of SDA to employees’

‘hailing from NE Region ‘and posted within

the NE Region irrespéctive of the. fact
that their transfer liability is All
India'Transferfhiability-or otherwisce.

In such cases what should be the norm for
payment - of SDA i.e. on fulfilling the

to promotion of All India Comfion seniority T
employees ‘eligible for the grant of SDA,

N L.

"Whether . the payment~made“t6f$ome employees

. hailing from NE Region and’ posted in NE
- Region be recovered after 20/9/1991)i.e.

the date of decision of thé. Hon: 'bie

Supreme Court and/or whether. the payment

of SDA should be allowed to all employees
including those hailing from-NE Region with
effect from the date of their appointment if
they have All India Transfer Liability and

- are promoted on the basis of All India

Common Seniority List.

It  has
already

been clari-
fied by

MoF that .a
mere clause
in the appoi
ntment -order
regarding
All India

. Transfer

Liability

.does ‘not

make Him

‘eligible
“for grant

of SDA.

The payment
made to.

;;employees
~hailing

from NE.
Region &
posted in
NE Region

be recover-
ed from the
date of its
payment. It
may also be .

"added that

the payment
made to the
ineligible.
employees
hailing
from NE
Region and
posted in
NE. Region
be recover-
ed from the
date of
payment or
after 20th
Sept..94
whichever
is later.

T




»3. ©  This issues with the concurren

oﬁgFinnnce'(mxpcnditurn)'m I.D. Na, ]Rﬂd/ﬁill(h)/QD dated * .
Fq L S LT A ‘ : _

> -"Amvt S '[  . o ““-tf{7%y' =2

-_'1-:“

: ce of the Finance Divigion,
Cabinet Secretariat vide Dy. No. 1349 dated 11.10.99 and Ministry
0:3:2000,

o : ' 0 W
I e

(. P.N. Thakur )
Cirector (SR)

7 Shri R.?szedi, ) . Director, ARC.
<. Fhri R.I'V Kureel, Director, SSB.

« Brig (Retd) 'G.S. Uban

S IG, .- . SFF.
. Shri S.R.‘:Mehra, -

2

3

4 Jb. (P&C), .. . DGS. -
5. Shri: Ashok’ Chaturvedi JS (Pers), N R&AW,
6..Shri B.S."Gill, " . '  Director of Acccunts, DACS.
7
8
C

. Smt. J.M. Menoir, : Director-Fiance\G), : Cab.Sectt.
_Col. K.L. Jaspal CIOA.: : CIa.

ab. Sectt. UO No.20/12/99-EA.I . date: O;},s.zooo*-

MAY 2000
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Tt LU ORI

bl B /‘- - R ' ,Q(\, ’ /L,B\
gt ; M © F.No.11(5)/97-E.1L(B)

Governmerit of [ndia

= (9

\ {l‘. ' : . J [ - - . ~ .
Cy ij-/‘\/' e C : Ministry of Finance ANHE!’URE ‘Q \ 0
SRR . oo Department of Expenditure —
i e TR : C . KKk KK
[ ; _ New Delhi, dated the 29™ May, 2&9}
L . 4(‘ Do ,
T QFFICE MEMORANDUM
" Subject:." ) Spccml Duty Allowancc for cwnlnn employees - of the Central
o ‘Government  Serving in the State and Union Territories of North
- ~ . - Eastern Region including Sikkim.

- The undersq,ned is directed to refer to this Departinent’s OM No.20014/3/83-
.1V dated 14.12.83 and 20.4.1987 read with OM No.20014/16/86- EIV/EIT: (B) dated
1.I2.88, and OM No.11(3)/95-E.1[.(B) dt. 12.1.1996 on the subject mentloned above.

{5"-;*12'. .' Certain incentives were gmmed to Central Government cmployccs posted in
,:;{Nl, region vide OM dt. '14,12.83.  Special Duty Allowance (SDA) is one of the
; "':m( entives granted to the Cemral Government employces having “All India Transfer
L1 wility’. The necessary clarification for determining the All India Transfer L iability
Py 1. was issued vide.OM dt,20,4.87, laying down that the All India Transfer Liability of
“* the members of any service/cadre or incumbents of any post/group of posts has to be
" determined by applymg the tests of recruitment _zone, promotion zone¢ etc., i.e.,
whether: recruitment to service/cadre/post has been made on All India basis and
whcthcr promotnon is also done on the b(ms ofan all India common seniority list fo:

e e Ay

oo 2 that the person conccmcd 1S Mblc to be transfcrrcd anywhere in India, did not make
R him cligible for the grant of Special Duty Allowance.
L 3. Some-employees working in NE region who were not eligible for grant of

Special Duty"Allowance in accordance with the orders issued from time to time
agitated the issue of payment of Speccial Duty Allowance to them before CAT,
Guwahati Bench and in certain cascs CAT upheld the prayer of employees. The

. R’P\ ‘ Central Governmenf filed appeals against CAT orders which have been decided by
,{t/ Supreme Court of India in favour of UOL The Hon'ble Supreme Court in judgement
' ' delivered on 20.9.94 (in Civil Appeal No. 3251 of 1993 in the case of Uol and Ors

V/s Sh. S. Vijaya Kumar and Ors) have upheld the submissions of the Government of
India that C.G. civilian Employees who have All India Transfer Liability are entitled
to the grant of Special Duty Allowance on being posted to any station in the North
Eastern Region {rom outside the region and Special Duty Allowance would not be

payable merely because of a clause in in the appointment order celating_to All India
Transfer Liability.

4. In a rccent appcal filed by Telecom Dcparlmcnt (Civil Appeal No.7000:0f
2001 - ansing out of SI.P No0.5455 of 1999), Supreme Court of India has ordered on
5.10.2001 that this appeal is covered by the judgement of this Court in the case of UOI
& Ors. vs. S. Vijayakumar & Ors. reported as 1994 (Supp.3) SCC, 649 and followed
in the case of UO! & Ors vs. Exccutive Officers’ Association 'Group C' 1995
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. -~ (Supp. !‘)'S(?C, 757, Therefore, this appeal is to be allowed in favour of the LIOL The

SR Hon'ble” Supreme Court further ordered that whateves amountdis_been  aid to the
employces by way of SDA will not, inany cvent, be 1ecavered from them inspite of
the faci"@?ﬂ the appeal has been allowed: T

e i =

I . . :
L S. In view of the atoresaid judgements, the criteria for payment of Special Duty 0\9
to Allowance, as upheld by the Supteme court, is reiterated as under-
\ “The Special Duty Allowance shall be admissible to Central Government

cmployees having All India Transfor Liability on posting to Nutth Eastern
region (including Sikkim) from outside the region.”
Al cascs for grant of Special Duty Allowance including those of All India Service
OfTicers may be regulated strictly in accordance with the above mentioncd criteria,
v 6. Al the Ministrics/Departments  cte. are requested to - keep the above
*‘{i”minslruclions in ‘view for strict compliance. Further, as per direction of Hon'ble
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i ;ﬁS}_lprcmc Court, it has also been decided that -
(R 2N 'r'l"vj ' +%y . o
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f;;sf,.@)-\m The amount already paid on account of Special Duty Allowance to the .
y e [ P . . . . ) A
a8 Yl ineligible persons not qualifying the criteria mentioned in 5 above on or before !
3 v 5.10.2001, which is the date of judgement of the Supreme Court, will_be =

\’v_:li’\:cd. flowever, recovarics, it any, alrcady made need not be refunded. i i
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The amount paid on account of Special Duty Allowance to incligible persons
alter §.10.2001 will be recovered.

" These orders will be applicable mutatis mutandis for regulating the claims of i

R Islands Special (Duty) Allowance which is payable on the analogy of Special (Duty) o

P Allowance to Central Government Civilian employees serving in the Andaman &
Nicobar and Lakshadweep Groups of Islands,

X 8. lnl,(hcn' application to cmployces of Indian Audit & Accounts Department, |

. these orders issuc in consultation with the Comptrolier and Auditor General of India. 5
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3 : ; (N.I". Singh) !

' Under Secretary (o the Government of India, !

|

All Miuistries/Departments of the Government of ITndia, ete.

Copy(with spare copies) to C&AG UPSC cfe. as per standard endorsement

list. l
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O.A. NO. 249/2002 TR
NS
Bangshidhar Boro & Others ...Applicants & \ - ‘
-versus-
Union of India & Others ...Respondents.

(WRITTEN STATEMENTS FILED BY THE RESPONDENT NO.1 AND 2)
The written statements of the aforesaid respondents are as follow :

1. That a copy of the O.AN0.249/2002 (referred to as the
“application”) has been served on the respondents. The respondents have

gone through the same and understood the contents thef’éiaf’?.

2. That the statements made in the application, which are not.

specifically admitted, are hereby denied by the answering respondents,

3. That before traversing the various paragraphs of the application, the
respondents beg to state a brief resume to the facts and circumstances of
the case and the basis for entitlement for payment of Special Duty

Allowance (referred to as the “SDA”) as under :

(a) That the Govt. of India, Ministry of Finance, Department of
Expenditure, New Delhi, vide Office Memorandum No. 20014/3/83-E.|V
dt.14.12.1983 brought out a scheme thereby extending certain facilities

and allowances including the SDA for the civillan employees of the Central
Govt. serving in the North-Eastern States and Union Territories etc. This

was done to attract and retain the services of officers in the region due to
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inaccessibility and difficult terrain, A bare reading of the provisions of the

said O.M. it is clear that these facilities and allowances are made available

only to those who are posted in the region from outside on transfer.

A copy of the said O.M.Dt.14.12.83 is annexed as
ANNEXURE-R1.

(b)  That after some time, some departments sought some clarifications

~ about the applicability of the said O.M. dt.14.12.83. In response to the said
clarification, the Gowvt. of India issued another Office Memo. Vide
. No.20014/3/83-E.IV dt. 20.4.1987. The relevant portion of the said O.M. is

- quoted below:

~“2. Instances have been brought to the notice of this Ministry where
~ Special (Duty) Allowance has been allowed to Central Gowt. employees

. serving in the North East Region without the fulfillment of the condition of all

India Transfer liability. This;t;gainst the spirit of the orders on the subject.
For the purpose of sanctioning special (duty )allowance, the all India
transfer liability of the members‘ of any service/cadre or incumbents of any
posts/group of posts has to be determined by applying the tests of

recruitment zone, promotion zone, etc. i.e. whether recruitment to the

‘V‘ service/cadre/posts has been made on all India basis and whether

- promotion is also done on the basis of the all-India zone. of promotion

based on common seniority for the service/cadre/posts as a whole. Mere
clause in the appointment order ( as is done in the case of almost all posts
in the Central Secretariat etc.) to the effect that the person concerned is
liable to be transferred anywhere in India, does not make him eligible for

the grant of special (duty) allowance.”

A copy of the said O.M. dt.20.4.87 is annexed as ANNEXURE-
R2. ‘



- (duty) allowance was further continued to the central Govt. employees §

. \
(¢)  That the Govt. of India again brought out another Office Memo.

F.No.20014/16/86/E.IV/E.II(B) dt. 1.12.88. By the said O.M. the spe

the rate prescribed therein.

A copy of the said O.M. dt.1.12.88 is annexed as ANNEXURE.
R3. |

~ (d)  That in the meantime, several cases were filed in the court/Tribuna

challenging the refusal of grant of SDA and some of such cases went to thE

- Hon’ble Supreme Court. The Hon’ble Supreme Court in Union of India &

others -vs- S.Vijoykumar & others (C.A. No.3251/93) upheld the provisiohs
of the O.M. d.20.4.87 and also made it clear that only those employeeé
who were posted on transfer from outside to the N.E.Region were entitled
to gfant of SDA on fulfilling the criteria as in O.M.dt.20.4.87. Such SDA was
not available to the local residents of the N.E.Region. The Hon’ble Supreme

Court also went into the object and spirit of the O.M.dt.14.12.83 as a

whole.

A copy of the said judgment dt.20.9.94 is annexed as
ANNEXURE-RA4. |

(¢) That the Hon’ble Supreme court in another judgment dt.7.9.95

passed in Union of India & others -vs- Geological Survey of India

- employees’ Association & others (CA No. 8208-8213) held that theGroup C

and D employees who belong to the N.E.Region and whose transfer liability
is restricted to their region only, they do not have all India transfer liability

and consequently , they are not entitled to grant of SDA.

A copy of the judgment dt. 7.9.95 is annexed as ANNEXURE-
RS.



(f)  That after the judgment of the Hon'ble supreme court, the Govt. of
India brought yet another Office Memo. Vide No. 11(3)/95-EN(B)
dt.12.1.96 and directed the departments to recover the amountrpaid to the

ineligible employees after 20.9.94 as held by the Hon'ble Supreme Court.

A copy of the said O.M.dt.12.1.96 is annexed as ANNEXURE-
R6.

(g) That in another case vide Writ petition No.794/1996 in Sadhan
Kumar Goswami & others -vs- Union of India & others, the Hon’ble Supreme
Court again put reliance on the earlier decision as in S. Vijoykumar case

and held that the criteria .required for the grant of SDA is same for both

‘group A and B officers as in the case of Group C and D,- and there is no

distinction. By the said judgment, the said Hon’ble court also held that the
SDA paid to the ineligible employees after 20.9.94 be recovered.

A copy of the judgment dt. 25.10.96 is annexed as
ANNEXURE-R?.

(h)  That the Ministry of Finance further in connéction with query made
by the Directorate General of Security, New Delhi gave some clarification to
the questions raised by some employees regarding eligibility of SDA. This
was done vide 1.D No.1204/E-1i(B)/99 and which was duly approved by the
Cabinet Cecretariat U.O. No.20/12/99-EA.l-1798 dt.2.5.2000. According to
that clarification, an employee belonging to the N.E.Region, posted in the
N.E.Region having all India transfer liability as a condition of service, shall -
not be entitled to grant of SDA. But if such employee is transferred out of
the N.E.Region and reposted to N.E.Region on transfer from outside, in
that case such employee would be entitled to SDA. in the instant case,

there is not a single such employee who had ever been transferred and
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reposted in the N.E.Region after 14.12.1983. Hence, the applicants in the

instant case have no cause of action to agitate in this Tribunal.

A copy of the said clarification of Cab. Sectt. Dt. 2.5.2000 is
annexed as ANNEXURE-R8.

(I'i) That in a recent decision dt. 5.10.2001, in Union of India & others -
vs- National Union of Telecom Engineering Employees Union & others (CA
No. 7000/2001) the Hon’ble Supreme court once again clinched on the
vexed question of grant of SDA to the central gowt. employees and by
relying on the earlier decision of S.Vijoykumar held that the amount already

paid to such ineligible employees should not be recovered.

The copy of the judgment dt. 5.10.2001 is annexed as
ANNEXURE-RO.

@)  That pursuant to the said judgment passed in CA No. 7000/2001.
the Govt. of India, Ministry of Finance, Department of Expenditure, brought
out another Office Memo. F.No.11(5)/97-E.II(B) dt.29.5.2002 and thereby
directed all the departments to recover the amount of SDA already paid to
such ineligible employees with effect from 6.10.2001 onwards and to waive

the amount upto 5.10.2001 i.e. the date of the said judgment.

The copy of the OM. dt. 29.5.2002 is annexed as
ANNEXURE-R10.

Now, from the above facts and circumstances of the matter and the
clarifications made in the matter, it very much clear that only those
employees irrespective of their group in A,B,C or D, shall be entitled to
grant of SDA if they fulfil the criteria as underlined in O.M. dt. 20.4.87 and
the amount paid to the ineligible employees uptc 5.10.2001 would be
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waived. However, the amount paid after 5.10.2001 should be recovered.
This aspect of the matter is clear as indicated by the Hon’ble Supreme

Court in its all earlier decisions also.

4, That with regard to the statements made in para 3 of the
application, the respondents state that in view of the above clarification
made in this written statements hereinabove, there is no illegality or any
infirmity in the alleged impugned order dt.26.7.2002 or 25.7.2002 issued
by the respondents. Hence, the application is liable to be dismissed as

devoid of any merit and /or for lack of any cause of action.

5. That with regard to the statements made in para 4 and 5 , the

respondents have no comment to offer.

6. That with regard to the statements made in para 6.1 to 6.9, the
respondents state that these being matter of records, nothing is admitted
beyond such records or which are not supported by such records. In this
connection, however, it is stated here that there had been a situation when
the departments were confused with the various Office Memoranda issued
from time to time regarding the grant of SDA and such matter went to the

court. The instant petition is also an off-shoot of such cases only. However,

from the above clarification and present provisions of law, the applicants do net”

have any valid cause of action in the case for which the application is liable

to be dismissed with cost.

7. That with regard to the statements made in para 6.10 to 6.14, the
respondents state that these are matter of records, therefore these are
limited to such records only. The respondents have already clarified the
position of the entitlement of the SDA to such employees within the
parameter of law. The applicants being a party to the CA No.7000/2001

before the Hon’ble Supreme court they are very much bound by the said

-
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decision. A bare reading of the judgment would make it clear that the
Hon’ble Apex Court directed the respondents not to recover any amount so
far paid upto 13.1.2001 and also upto the date of judgment i.e.
5.10.2001. But the judgment can not be interpreted in any view as a flood |
gate open for any future to come after 5.10.2001and not to recover any
such amount of SDA if so paid erroneously ever after 5.10.2001 due to
communication gap or otherwise. In this connection, the respondentsﬂ |

respectfully submit that if this order passed in CA No. 7000/01 is read with |

. the judgment passed in other similar cases as stated in this written -

statements, it would be amply clear that the order not to recover the
amount is operative upto only 3. 10.2001 esly and it does not operate

mdefmnely Therefore, the instant application being filed by mis-conception

‘of fact and mis-interpretation of law is liable to be dismissed with cost. It is

very much clear from the judgment of the Hon’ble Gauhati High Court (copy -

annexed to the application) that the impugned order thereto was dated

12.1.1999 and according to the said High court there was no illegality at-.

least in giving effect to the said impugned order prospectively. Against the
said judgment only, the Hon’ble Supreme court passed the judgment on
5.10.2001, which is the crux of the present application. In this connection,
the respondents also state that the SDA was paid to the applicants wrongly
and without the provisions of law and this aspects of the case is very much
upheld by the Hon’ble Supreme court. Now the only question is as to
whether an illegal or wrongful action of some officers could be legitimized | in
a |ega| proceeding by the court or not. The Hon'ble Supreme court in some
cases has held that the court shall not legitimize illegal acts of officers. The
Hon’ble Apex court has also held that no direction could be issued to direct
the Govt. to refrain from enforcing law or to do something contrary to law (
AIR 1997(2) SC 2129 - State of Haryana-vs- Surinder Kumar & others,
1997(3) SCC 633 and AIR 1996(2) SC 2173/1996(9) SCC 309).
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8. That with regard to the statements made in para 6.15 of the
application, the respondents state that the allegation of violation of Hon’ble
Supreme Court’s order in issuing the impugned orders is not based on any
fact or law; but it is the mis-conception and mis-interpretation of fact and
law by the applicants. Hence the application is liable to be dismissed with
cost. In this connection, the respondents also submit that if according to
the applicants the respondents have violated the order of the Hon’ble
Supreme count, they could have filed a contempt petition before the Hon’ble
Supreme court. But in stead of doing that they have filed the instant
petition only to multiply the unnecessary litigation and to delay the prdcess
of recovery of the amount to which they have no right to retain. Tﬂi

applicant hold up public money in that way and for this the applica/\t— is

liable to be dismissed as early as possible.

9. That with regard to the statements made in para 6.16, the
respondents state that the respondents are to act in accordance with law
and they can not do anything or can not exercise any discretion with regard
to matter pertaining and involving expenditure. The law is to be construed
strictly where matter relates to involvement of unauthorized expenditure or
payment made without the sanction of law. Hence, the application is liable

to be dismissed with cost.

10.  That with regard to the statements made in para 7.1 to 7.6 of the
application, the answering respondents state that in view of the above facts
and circumstances of the case, the grounds shown by the applicants carﬁ)oe
good grounds in any view and hence the application is liable to be

dismissed with cost as devoid any cause of action.

11.  That with regard to the statements made in para 8 and 9 of the.

application, the respondents have no comment to offer.
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12.  That with regard to the statements made in the prayer portion in
para 10(i) to 10(iii) and 11 ofthe application, the respondents state that in
view of the facts and circumstances of the case, provisions of law, the
applicants are not entitled to any relief whatsoever as prayed for and the

application is liable to be dismissed with cost as devoid of any merit.

In the premises aforesaid, it is, therefore, préyed that
Your Lordships would be pleased to hear the paf‘iies,
peruse the records and after hearing the parties and
perusing the records shall also be pleased to dismiss

the application as devoid of any merit.

VERIFICATION

l,Shri Samarandya § at present working
as Assh . foormaales c’l"'ﬂtmkv'yin the office of the Chief
Postma‘ster General, AS2a— C(ircle, Guern-Toce whois taking
steps in court cases including this case, being competent and duly
authorized to sign this affidavit, do hereby solemnly affirm and state that

the statements made inpara [,2 L, }, j| a~d )

of the written statements are true to my knowledge and belief , those

made in para Y5 15 31, svd 3 | —being matter of records are true
to my information derived therefrom and the rest are my humble

submission on legal advice made before this Hon’ble Court.

And | sign this verification on this || th day of December,2002 at
Guwahati,
Samavoandva S-k,z e
Deponent.
S, Posimaster Generel (Vig )
dapern Circle, Guwahati-1§1#8]
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'+ ! The need for attracting and retaining the servicas ofﬁ I
cempetent officers fir service in the North-Eastern Reqionni. .-
comprising the States of Assam, Meghalaya, Manipur Nagaland'““
and Tripura and the Union Territories of, hrunachal Pracerh and
Mize2am has been engaqing the attention of the Government .for .
. some time, The Government -had appointed a Conmittoeiunder Lhe
Chairmanship of Seoretary, "Departinent of ‘Fersonnel & Adninistrnu*v
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.(i) Tenure ef pOSting/ncpu ﬂtion:‘

MR There: will be a fixed tenuro of postinq of 3 x ar% k.
‘at a time for officers with service of 10 years or less onA-of " Y
12 years at _a time for efficers with nore ‘thani10 years of: serv{ce, R
\FeTidds of Lcave, training, etc. in dxcess of 15 daeys per yoars 0
- will be excluded i{n counting the tenure period of 2/3 years.' !
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. above, .may be consﬁdcxed for posting te a station of thelr? ChOiCeff.
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1 ‘ ‘as far a&s poss‘blc . f Rﬁ ! t,f-ﬁh%ﬁﬂifi*

R S The period ef dcnurotion!oc the Contral Cavernment.: e
.l cmployee to the States/Unlen Territerics ef the North Eaustnxq»av

‘Region will generally be fer 3 years which can be extenced in "
'*exceptional cases in exigencies c¢f public service as well, as, thn
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. | OFFICE MEMORANDUM .. .
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Subjeu2<~Ailowances ani facilitiéﬁ for civiliaﬁ.employees of the

€entral Governrent serving in the States and Union Terrie .
{ J

i tories'of North-Sastern Reaipn and A.& N, Islands and &~ | .
Lakshadweep 1= improvement thereof. ; ; - o
| : Atk kann : |

The undersigned is Jiirected to refer to para 1(iii) of o
Miristry of Finmance, Departrent of Expenditure O.M. No,20014/3/83- .
E. 1V dited 14th December 1983 ds amended vide Office Memorandum,

of even nuitber Jated 29.10.1986 on the akove subject, which ig
reproduced below:- o P o o

\

Sy

10131) "grnéial (Batyv) Allowance", ,
"Central Governmant civilian employces who have all-Tnita _
trarsfer liahility will be gronted 8 svecial (3utylallemance:
At the rate of 25% of basic pay subject to a ceiling of
5400/~ per moenth on pasting to any station in the lorth .
Eastern Pagion, Spccjal (Duty) Allowanca will be in D dm
tion to any special pay and/or Dejutation (Duty) Allawance.

alrcady being drawn subject to the condition that the.total., - .

of such Special (buty) Allpsance Iplus special pay/Deputas
tion (Duty) Allowance will not exceed R.400/~ p,m, Special
Allowsnce like special compensatory (remote logality, >

dllowance, construction allowance and Project Allowarce
will be drawn scparately™, ! ‘ ] :

2, Instances have been brought to the notice of this Minis:ry
whire speciel (duty) Allowance has been allowed to Central Bove mnw
re it employees serving in liorth Bist Reqion without the fulfilmrnt
of tre conlition of all Tniia transfer 1iabllity, This is agairse
the spirit of Srders on the subject.  For the marpose of sanctionw . .
ing siecial (3uty) allowsrnce, the all Inlia transfer liability of

the monbers of any Service/Cadre or incumtbents of any posts/group .

¢l pvets has to be Jetewminad Ly arplying tests of recruitment . -
2C80%., morotion zone, etc, i,e, whether reciuitment £o.the o
service/cadre/posts has been mide on all-Tniia basis and whethex .,
nrunsiion is also done on the basis of the all-Tndia zone of -
prrasition kased on comton suniority for the service/cadre/posts. . ]
25 & whole, Mire clause in the appointrent order (as is Jote {n. . -

Lo eiire of almost all posts in the Central Secrotariat e%o b

the et f¢cE that. the forson énncerned is liable to EC LrAnRSICrre:
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INTHE SUPREME COURT OF INDIA
.CIVIL /\!’Pl__‘lLL}/\'I'I'l-.‘lURlSl)IC'I‘I()N

CIVIL APPEAL NQ.8208 - 8213

_(Arising out of SLP Nos.12450 - 55/92)

Union of lndin.&()ﬂwrs - Appcilmnls
' - versus - A
Geological Survey of India - Respondants

. Employces' Association & Others.

ORDER

- Delay condoned

~ Leave granted

Mr. P. K. Goswami, Learncd Senior C ounsel appears for Geological Survey of

" India Employccs /\ssocxatlon and Mr. S. K Nandy‘ Advocate, appears for the other
L -xeSpondcnls ii1 al) the matters.

\

* Heard lcamcu tounsels (or lhe parties. 1t appears to us that although the

cmploycc,s of the Geological Survey of lndla werg initially appomtcd w1lh an All India

‘ Iranafer liability, subsequently Government of india framed a policy that Class C and D

} ‘ T .emp_lqyecs should ii6t B¢ transferred outsndc the Region in which they are cmployed.

“iw/. Hence, All India Transfer liability no longer continues in respect of Group C and D
=_»‘iﬁ - cuiployees. In that view of the matter, the Special Duty Allowance payable to the Central

Goveunncm unplo;t s having All lndla Transfer linbility is not to be paid to such Group

C and Groiip D employees of Geological Survey of India who are residents of the region

in which they are posted. We may also indicate that such question has been considered by

iy tlwz Court in Umon of Indig & vthers Vs, §. Vilﬂv Kumar & others (1994) (3) SCC 0649.

. Accordingly, the impgiied order is sct aside. We however direct that the
f:'nppcllanl will not bé Gitltled 10 recover any part of guyinem of Special Duty Allowance

alrcady niéde 1o the concerned employees. Appeals are accordingly disposed of,

New,l)c!hi
Sepidiitdr 7:1995.

~.

Sd/- G.N.Ray,
Sd/- §.B.Majumdar

@ﬁ i ,' ,@;Lsc<\.i§Jﬁf(,, - (_; | L Q\lj)
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: No. 11(3)/95-E.L1I1(1B) :
’ﬁ*ﬁu?h i " . e . . .Government of India
R S T | s SRR Mlnlstry of Findnce . - .
SRL RN TN *« Jvqw .. 'Departmentiof Expendlture S )
AT ..huu: RIS Sl $******* 'R 79 CITRY '.
vy 'a\Ur’ Ty ,‘ A '..'_? v, '; . "‘I"‘ .1:1‘ i [P -!: e i
_'*‘1“:‘15.0 wtevis RYSEE e ;”,"_ ¢ NQN Délhll the 12th Jan.1996 _
o iyl ag xfd:ﬂglqlqﬁ ;L'f}'ﬂ" . R T R
p?[mI /i )y R 'n . TR UL O A .
el o A ‘a:‘.'u'} Yo <QFFICE HF*IORA\‘ DLy Co :
l (!l",) Tl Egves e '.: .o R R 1«.' . R ' '
w foes g, : - ! c L Dol o ity s : '
:?ﬁfJ’A Subi- Spec1al Duty- Allowance fof civilign employees of
<t liof thHea.Central ..Government - serving-"-in the-State and
B e Unlqn TerrLtorles of Vorth Lastern lfeglon-regarding.
W " v \..'. cedt ey LS o . AN '.:'v" R
!.,,. 1', ‘ r~l.' ..'-»‘ . '-:‘ _' (5’ .. sy . . S R TO .
el W o ‘ .
ERSENE The underszgned is, directed t¢p refer +to this :
o Dcpartmen -OM No . 20014/3/83 E.IV dated 14.12.83 and "
i St 200401987 Fead with OM' No. 20014/16/86 1, IV/E+ I1(B) dt. .
;”'5‘¥*"'1 127 88 -on -the: sub;ect mentloned abov
! RN {1 A v( gl X ‘ .
f”L“”*-'h:"'l" U2t The QoYernmgnt\ of - Ipdia- . vide the
.| abovementioned OM ~ dt. T 14.12.837 1 granted certain

,_1ncnnL1ves to the Central Government cijvilian employees
posted “to “:the 'NE : Region. One of - the incentives was:
' payment of a:‘Spec1aJuDut\ Althance ISDA) to those who
ha\e."All Indla Transféer’ anbillty"‘ .

' . .,. . .g!.

””'”‘ ¢ '3.- It was‘clarified vide the gbove mentioned O}

f Aty i 20.4,1987 .. that. . for “the ~ purposd :of  sanctioning
“Spec1al n:Duty- Allowance',. the All| India. Transfer
Liability ~"of :the ! members -of’ any- gervice/cadre or
.incumbents of any post/group of  pg¢sts ‘has to. be .
determlned by - applslng the, tests of fecruitment zone; # N
promotion ' 'zone etcu ‘i.e. . whether recruitment to Vv
service/cadre/post .has been made on all India basis and
vhether promotion is also doné ‘on the|bagis of an all
India commnon seniority list for the serpice/cadre/post as
‘a'whole, ‘A mere clause 'in £he enpointlhent letter to the v
effect that the person ‘fconcerned -i5 liable to Le
txansferred anywheére in India,. did not{ malke pim eligible
for the' graut of SDA. oL e T T

'--I

Y 4, -; Some employees’ working in-:the NE Region’
nupproached the' "llon'hle Central Adminijstrative Tribunal
(CAT) (Guwahati 'Bench) praying for tHe :grant of SDA to
frve] . themeven. though they were not eligiblle for the grant of
e this allowance. ‘The MHor'ble: Tribundl Hhad ‘upheld the
. prayers of - the petitioners as their aqpointment letters
carried the ‘clause of'All India Trans er Liability and,
accordlngl\, dlrected payment-of SDA. t& them.

5. In some cases, the directjons of the Central
Administrative Tribunal}l were implemenfed. Meanwhile, a
few Special Leadave Pctilions were [ilbd in the lon'ble X
Supreme Court by some Ministries/Depaftments acainst the | g
" Orders of the CAT. ' i
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6.. The Hon'ble Supreme Courlt in their Juogereut. ‘
delivered- on;20,9.94.(in Civil Appeall no. 3251 «r..93) | e
: upheld the' submissions .of the, Goverhment of India ' that .
Central Government civilian emploveels who have all India . }
transfer liability . are entitled: to:[the grant ofi.8SDA,on ‘
being posted to any station.in the NI Region frpmloutside”;‘~ .
“the reglpn.g" SHA WO e payah erely becugﬁg-gfnﬁf | é
the clause 1nf the appointment order rielating to All India S ?
- ‘Transfer. Liability. = The apex Coury further added fthat, ..
i “the grant : of this allowance only to Elie— o lcers- .
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¥ T of Lthe Contstitution as well as ti equal pay doctrine. i
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'Ahr LJL 51079§herf similarply situated.. emplo'oeSj “would .not. §e -,ﬂ N}
;Jﬁ (¥Y:fr¢coveredh fromu-them_,gp. so far 'as{ this allowanpe:;ls BRI
"7t Y concernegd: SRV "‘\. . o ST -
Lo e Y R - SR
"l f;} _ .1+ In view of the above Judggment'of'thg Hon’§}e’x,;:
’.uig,Jg:lI‘§upreme'CourtJ the matyér"has" been ‘ examlned--'ln L
, "@m;”uf:l: qonsultation"with~the Minlsyry of Law and ‘the following e
L eeg | o' decisions have been taken: T Lo e o
ol SRR T T e amount already paid on Jaccount of SDA to . the
ineligib}e:pepsonsgdn,o: bofore-?0.9.94 will be waived; & .
.. . v ‘. - . . '9", S : . . ) st
-f:{gn'ifi”ii)f_345the' amount paid on acconnt of SDA to incljgib}c
E $4%132;1'hpgrsons~aftér 20.9%94 (which al%Oﬂircludcs~Ph?qc cases in
" Tﬁ*;;i;}';gespect of which. the allowance wds pertaining to Lhe; -
L j“’“"pEriod»pripr Lo 20.9.94, but paymdnts were. made . alter’ -
R et “this‘date i.ev +20.8.94) will be redovered, A R
.! ‘ .:‘:..,:.._._.;,_-..:“':;*.-.. e :.".:' ' ' R B . x .";\":; }‘
.:f N R R IR "84+ ALl the Hinistries/n.pnrtments- etc.  are By
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Thc Hon' ble Supreme: Court.ln uhe11' o - : ~
]udgement delivered on 26.11.96; in , : o . . .
“WritvPetition No.794 of 1996 held . . /
_“’»that civilian ‘employees who‘have : , By /
"‘All Indla transfer liability .are: = . - , in
.entitled to the grant of" SDA on ’ '

“benng posted to any ‘station - in Lhn

N.E. region from outside the regicu

and in the following eituation whether'

‘a Central Govt. employee would be

.eligible for the grant of SDA.

“keeping in view the clarificationg 4
‘issued by'the Ministry of Finance ;}
vide  their U0 No. 11(3)/95 E. II(B) _ _ B
-'dated 7.5. 97 ! j”‘ ) f:g%
/ e t
* (a) A person belongs to oulede N.E. region | S
.'but he is dppOlnth and on -first oppoint-| - 7.m3
ment posted .in the N.E. Reglon after . NO ;'%
‘gelection Lhrough direct recruitmrnt ‘ '9\_
u based on the recruitment made on 1ll N
N : . India basis and having a c¢émmon/centra- .
v . .1lised seniority list and All I1d|| i1
A Transfer Liability. ° : i
' {b) An employce hailing from the NE. 1'g1on !
R ‘gelected on the basis of an.All 1India
&“ B - recruitment test and borné-on the Centra- B
L : K lised cadre/service common seﬂioxiLy on ' [
first appoanmenL and posted in the N.E, . P
Region. He has also All India Transfer [
LlabillLy o _ ]

_An employee belongs to N.E. Region was
app01nted as Group '‘C' or ‘D mmployee
based on local recruitment when there
were.-no cadre rules for the post (prior NO
to grant of SDA vide Ministry of Finance
OM No.20014/2/83-E.1IV dated 14.12.83 and

A e

o o

]
‘
ST

o

*“_”m“if ::§;




'V)

“iii)

' whethel he

vy

" ‘Central Govt.

~whole (c) in the case of ss1/DGS,

—x=

20.4.07 read with OM 20014/16/86 E.11(8B)
dated’1.12.80) but -subsequently the’ poel/
cadre was centraligsed with common seéni-

“ority” llst/plomoLlon/All India Transfex

Liability etc. on hig ‘continuing in the,
NE Region though they can be tranuzferred

out to any placc ouls l&L the NE Region

having All Indxa 1ran Ter Liability.

An emp]oyno belonqq to IE Region and
subseguently posted outaide NE anlon,

will be:eligible for SDA “if

posLed/trannferred ‘to .WE Region. He.

is also having -a. common All India seni-
ority and All Indla Transfer Liability.

An employec hall*ng from ME legion,

‘posted to NE Region initially but
_eubsequently transferred out of NE

Region " but ‘re- podted to NE Region

after someLime acrvinc';n non-NE Region.

The McF, Deptc.'oE'Expar. v1dc their UO

No.11(3)/95-E.1I(B) dt.7.6.97 have clari-
fied that a'mexre clause in the appoint-

ment order-to the effect that the person
concerned is liable to.be transferred
anywhere in India. does not make him

“eligible £01 the grant of Special Duty

Allowance. - For determination of-the
adm1951b111Ly of the S.D.A. to any
Civilian Employees having
All India Trangfer Liability will be by
applying tests (a) whether recruitment
to the Service/Cadre/Fost has been made
on All India basis (b) whethier promotion
ie aleo done on the basis of All India
Zone of prowotion bagsed on common seni-
ority for the service/Cadre/Post as a
thexe
ig a common recruitment syslem made on
All India basis aind prowotiens arc alno
done on the basies of A1l ludia Common ¢
Seninrity basie. Based on the above
cric ria/testo all employeen recruited
on itae All- India basis and having a
comison gseniority list of All India basis
for promotion etc:. are’ eligible for the
grant of SDA irrespective of the fact
that. the cmployee hails from HE Region
or posted to NE Reglo“ from outside’

the NE.Region. -

YES

In case the
employee
hailing fxrom
NE Regi~ *-
posted with-
in NE Region
he is not
entitled to
SDA till he
ig once tran
sferred out
of that
Region.
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Baped on point (iv) above, gome of Lhe
unite of 8SB/DCS have authorised payment
of SDMA t¢ Llie empluyecs hailing from ME
Region and posted within the ME Region
while in the case of othérs, the DACS
have objected payment of SDA to employees
hadling Lrom NE Region and posted within

" the NE Region irrespective of, ‘the fact

that ‘their transfer liability is All

India Transfer Liability ‘or otherwise.

In such-cases what should be the norm for
payment of SDA i.e. on fulfilling the
criteria of -All India Recruitment Test &

to promotion of All Indi& Comhon seniority |,
basis having been satisfied ‘are all the

. - employees - eligible for the grant of SDA.

. N o
Whether the payment made 'to - some employees
hailing from NE Region- and posted in NE '
Region be’recovered after 20/9/1991)i.c.
the date of decision of the Hon 'ble
Supreme Court and/or whether the payment
of SDA should be allowed to all employees
including thone hailing from NE Region with

effect from the date of their appointment if

they have All India Transfer Liability and
are promoted on the basis of All India

Common 'Seniority List.

.negarding

1t has
already _
been clari-

- fied by

MoF that a

mere clause

in the appoi
ntment order B

All India ¢
Transgfer
Liability

does not

make him
eligible

for grant’

of SDA.

" The payment

made to
employees v
hailing

from NE
Region &
posted in

NE Region ‘
be recover- -
ed from the
date of its
payment. 1t
may also be
added that
the payment
made to the
ineligible .
einployees
hailing .
from NE
Region and
posted in

NE Region

be recover-
ed from the
date of
payment or
after 20th
Sept..93
whichever

is later.
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Government of ndia

3

igarenance  ANNEXURE ; £

Department of Expenditure
s ko Kok K ’

New Delhi, dated the 29" May, 2002.

OFFICE MEMORANDUM

Subject: Special Duty Allowance -for civilian employees of the Central
Government Serving in the State and Union Territories of North {

. Eastern Region including Sikkim.

The uridérsigned is directed to refer to this Department’s OM No.20014/3/83-
E.[V dated 14.12.83 and 20.4.1987 read with OM No.20014/1 6/86-E.IV/E.IT:(B) dated
1.12.88, and OM No.1 1(3)/95-E.11.(B) dt. 12.1.1996 on the stbject mentioned above.

2. Certain incentives were granted to Central Government employ'ees posted in
NI region vide OM dt. 14.12.83. Special Duty Allowance (SDA) is one of the

" incentives granted to the Central Government employees having "All India Transfer

Liability’. The necessary clarification for determining the All India Transfer Liability

' was issued vide OM dt.20.4.87, laying down that the All India Transfer Liability of

the members of any service/cadre ot incumbents of any post/group of posts has to be
determined by applying the tests_of recrujtment zome, promotion zone etc., ie,
whether- recruitment to- service/cadre/post has been made on All India basis and
whether promotion is also done on the basis of an all India common seniority list for
the service/cadre/post as a whole. A mere clause in the appointment letter to the effect
that the person concerned is liable to be transferred anywhere in India, did not make
him eligible for the grant of Special Duty Allowance. ' ,

‘3. Some employees working in NE region who were not eligible for grant of
~ Special Duty Allowance in accofdance with the orders ‘issued from time to time

agitated the issue of payment of Special Duty Allowance to them before CAT,
Guwahati Bench and in certain cases CAT upheld the prayer of employees. The
Central Governmenf filed appeals against CAT orders which have been decided by
Supreme Court of India in favour of UOL The Hon’ble Supreme Court in judgement
delivered on 20,994 (in Civil Appeal No. 3251 of 1993 in the case of Uol and Ors
V/s Sh. S. Vijaya Kumar and Ors) have upheld the submissions of the Government of
India that C.G. civilian Employees who have All India Transfer Liability are entitled
to the grant of Special Duty Allowance on being posted to any statiort in the North
Eastern Region from outside the region and Special Duty Allowance would not be
payable merely because of a clause in the - appointment_order relating to All India
Transfer Liabihity.

4. In a recent appeal filed by Telecom Department (Civil Appeal No.7000 of
2001 - arising out of SLP No.5455 of 1999), Supreme Court of India has ordered on
5.10.2001 that this appeal is covered by the judgement of this Court in the case of UOI
& Ors. vs. S. Vijayakumar & Ors. reported as 1994 (Supp.3) SCC, 649 and followed
in the case of UO!I & Ors vs. Executive Officers’ Associatior "Group C' 1995
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(Supp. 1) SCC, 757. Thercfore, this appeal is to be allowed in favour of the-UOI
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Hon'ble Supreme Court further ordered that whatcver_amount_lias beern -“aidgto the>

cmployces by way of SPDA will not, in any event, be recovered from them inspite of
the fact ihat the apjcal has been atfowed. :

—————

5. In view of the aloresaid judgements, the criteria for payment of Special Duty
Allowance, as upheld by the Supreme coutt, is reiterated as under:-

“The Special Duty Allowance shall be admissible to Central Government
employees having All India Transfer Liability on posting (o North Eastern
region (including Sikkim) from outside the region.”

All cases for grant of Special Duty Allowance including those of All India Service
Officers may be regulated strictly in accordance with the above mentioned criteria,

6 All the Ministrics/Departments etc. are requested 1o keep the above
instructions in vicw for strict compliance. Further, as per direction of Hon’ble

Supreme Court, it has also been decided that -

Q) The amount alrcady paid on account of Special Duty Allowance to the
ineligible persons not qualilying the criteria mentioned in 5 above on or before
5 10.2001. which is the date of judgement of the Supreme Court, will be

NS

w’_ai’\_'_cd. Howcver, recoverics, 1l any, alrcady made nced not be refunded.

(i) The amount paid on account of Special Duty Allowance to ineligible persons
afler 5.10.2001 will be_recovered.

7. These orders will be applicable mufatis mutandis for regulating the claims of
Islands Special (Duty) Allowance which is payable on the analogy of Special (Duty)
Allowance to Central Government Civilian employces serving in the Andaman & |

Nicobar and Lakshadweep Groups of Islands. '
8. ]n{lhcir application to cmployces of Indian Audit & Accounts Departient,
these ordérs issuc in consultation with the Comptroller and Auditor General of India.

e T

" NEA:

: (N.P. Singh)
Under Secretary to the Governntent of India.

ANl Ministries/Depavtments of the Government of India, etc.

Copy(with spare copies) to C&AG, UPSC ete. as per standard endorsement

jist.



