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P . 2846401/ '~ We have heard Mr.3.8arma, learn-

.me weﬂpp' cat od i in torrn

€ counsel for the applicantand Mr.A.
D Ro% for respondents.

y this application applicant .
has challenged the order dated 12=4=

Vi Aan becein '
2000 by which he L:s communj cated that:

Dated. - 0. G(S "7‘07 LGQ? his case for prc:omt}:;:.{\c/;;;Q ?o%%%ﬂ%m
T B Y "'5‘ Fer)” the 1992-93 and 1993~94 Select Lists
>" ; M )D) has been considered, However, the °
. ‘{;)‘{ ' 'f ' Review Selection Committee did not
" /‘ , e N recommend any chgnge in the two 8elech
(%35{7 Q\%ﬂ } o o ' L."I"ASts after making an overall relative

agsegsment of the service records of
the agplicant@ The recommendation of
.{the Review Selection Committee hag
been approved by the Union Public
Service Commission. The review of the
selection was in pursuance of the
order of thig Tribunal dated 7-8-1998
passed in O.A. N0.180 of 1994.

It is not disputed by the app-
licant that the case of the applicant
. ‘ , S ecoved G
Y ! : has been considered. However,;hewsubm
ﬁ | miﬂaéthat theére were several other
candidates, but their claims have not

been considered and the case of the
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2806401 applicant was exax;nined in isolation.
We do not findiany X merit in
thr@ﬁ&&zgﬂh. If any other cans

‘ date ﬁgégﬁgﬁdered by the Commititee,
C.Om ék W WM Dades! ’@% could have raised grievance, but
Q %. 6 9_@9/) W 4o D Section The }\coulﬂot have any grievance on
/\?’ﬂ’ (s%v«wv}, o Mo Stme that ground. The case of the appli-
cant has been re-examined by the Re=-
*" Tur  founoesf AO\VO(‘M}O | view Selection Committee and we do
F\”’ﬂ“ T'Lu, (pwxh-'bg ... not . find any irregularity in the

selection processs
The application has no merit,
W"}'vo) _ o ( Accordingly the application is re-~
: ) ) R jected.
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PUt Up again on 21§4.03 enabling

. 47.«\ TRE - eoxv3a b i OV ~ the applicant tc take necessary
Oﬁ (’\(jé/;\cmﬁ /g)f /ALS /V'D’ﬂzé’(ﬂ- steps for impleadment etc.
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27.5.2003 Present ¢ The Hon'ble Mr, Justice

. D.N. Chowdhury, Vice=Chairman,

The Hon'ble Mr, S.K. Hajra,
Administrative Member,

Heard Mr. S. Sarma, learned
counsel for the applicant and also Mr,
B.G. Pathak, learned Addl. C.G.S.C.
for the respondents,

. The application is admitted.,
Call for the records.’ |
The respondents are ordered to
to file written statement within four
weeks from today,’
List on 25.6.2003 for orders.,

L

Member Vice~Chairman
b :

25.6.2003 Heard Mr. S. Sarma, learned

- mb
16,7

mb

counsel for the applicant and also Mr,
A, Deb Roy, learned Sr. C.G.S.C. for
the respondents and Mrs. M. Das, learned

Govt. Advocate for the State of Assam,
Put up again on 16,.7.2003

for orders,

Vice~Chairman

2003 Present : The Hon'ble Mr. Justice D.N.

Chowdhury, Vice-Chairman,
The Hon'ble Mr, N.,D, Dayal,
Member (A).

Heard Miss U, Das, learned counse
for the applicant and also Mr. A, Deb Roy,
learned %r. U.G.S.C, for the respondents,

It seems that the respondent
Nos.5 and 6 had already filed written”
statement in High Court. Mr. A, Deb Roy,
learned Sr. C.G.S.C, has réefiled a“copyfo
the written statement which shall be
treated as written statment in this case
also, The case may now be listed for
hearing on 31,7.2003. The other responde
ts mainly respondent Nos, 2 to 4 may file
written statement, if any, in the meantim

Mgngf Vice~Chairman
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cost se
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The Union of India and others
My ﬁ} Deb Roy, Sr. C.G.S.C. and
. Mygs M. Das, Government Advocate, Assam _
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.176 of 2001
Date of decision: This the g-fk day of August 2003

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

The Hon'ble Mr N.D. Dayal, Administrative Member

Ananta Kr Malakar
Labour Commissioner, _
Assam, Guwahati. «++...Applicant

By Advocates Mr B.K. Sharma, Mr S. Sarma
and Ms U. Das.

- versus -

I. The Union of India, represented by
The Secretary,
Ministry of Personnel,
Public Grievances and Pension,
Department of Personnel & Training,
Central Secretariat, New Delhi.

2. The State of Assam, represented by
The Chief Secretary to the
Government of Assam,

Dispur, Guwahati.

3. The Commissioner & Secretary, -
Personnel (A) Department,
Government of Assam,
Dispur, Guwahati.
4. The State of Meghalaya, represented by
- The Chief Secretary,
Government of Meghalaya,
Shillong.

5. The Union Public Service Commission,
Represented by the Secretary,

Union Public Service Commission,
New Delhi.

6. The Selection Committee constituted
under Regulation 3 of the IAS
(Appointment by Promotion) Regulation,
1955 for preparing the list of
members of State Civil Service for
nomination to the IAS for the year
1994-95, represented by its
Chairman, C/o The Chief Secretary to the
Government of Assam,

Dispur, Guwahati. ......Respondents

By Advocates Mr A. Deb Roy, Sr. C.G.S.C. and '

Ms M. Das, Government Advocate, Assam.
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CHOWDHURY. J. (V.C.)

Backwards and forward swam the boys - that is
the story.

This is the third round of the litigating battle
between the parties. The controversy relates to
recruitment of persons by promotion from amongst the
State Civil Service in terms of the provisions contained
in the Indian Administrative Service (Recruitment)
Rules, 1954 read with Indian Administrative Service

(Appointment by Promotion) Regulations, 1955.

2. A thumbnail sketch leading to the institution of

the O.A. is given hereinbelow:

The applicant was communicated with adverse
remarks in his Annual Confidential Report (ACR for
short) for the period 1.1.1990 to 22.12.1990 by
communication dated 17.3.1993. The applicant submitted a
representation on 3.4.1993 for expunction of the adverse
remarks entered in his ACR. The State of Assam under
whom the applicant served as a member of the State Civil
Service (SCS for short) took a move to initiate
disciplinaryproceeding against the applicant. According
to the applicant he was passed over for promotion to the
Indian Administrative Service (IAS for short) from the
SCS for the year 1993-94 promoting officers junior to
him. When the preparation for selection to the IAS from
SCS was in process the applicant moved this Bench by way
of an O.A. apprehending that he would again be
overlooked for promotion. The Bench disposed of the said

O.A. (0.A.No.72 of 1994) by order dated 8.4.1994 holding
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inter alia that adverse remarks of 1993 could not be acted
upon. At that time the Tribunal was infomred that
Government had already decided to drop the ‘disciplinary
prcceeding against the applicant initiated vide letter
dated 17.3.1993. At the same time the Tribunal was made
aware by the Government ' that another disciplinary
proceeding had since been drawn up against the applicant.
By the above order of the Tribunal dated 8.4.1994, the
Tribunal held that the subsequent disciplinary proceeding
initiated in April 1994 could not be acted upon by the
Selection Committee which initiated selection proceeding
from 29.3.1994 for preparing the list of eligible ACS Class
I officers for nomination to the IAS. The Tribunal
accordingly disposed of the said 0.A. leaving it to the
Selection Committee for preparing a select list for the
year 1994-95 without taking into account the adverse
remarks against the applicant in 1990, the disciplinary
proceeding initiated in March 1993 since dropped and also
the disciplinary proceeding initiated in the month of April
1994. The respondents were accordingly directgd‘ by the
Tribunal to recommend and forward the name of the applicant
to the Selection Committee alongwith his_serviée records as
to whether his name could be included in the select list
for IAS Cadre for the year 1994-95. The Selection Committee
held its meeting on 29.3.1994 to select persons for the
year 1994-95, but this time also the name of the applicant
did not appear in the select list. The applicant again
moved the Bench in O.A.No.180 of 1994 assailing the action

of the respondents.




3. The respondents in the written statement asserted
that the Selection Committee meeting for :promotion of
SCS officers to IAS Cadre of Assam was already held on
29.3.1994. The applicant was considered for promotion at
serial No.4 alongwith twenty eligible officers. The
respondents also stated that the judgment dated 8.4.1994 in
0.A.No.72/1994 was pronounced well after the Selection
Committee Meeting had taken place and therefore there was
no scope for the Selection Committee to take into
consideration the order of the Tribunal dated 8.4.1994 in
0.A.N0.72/1994 while assessing the service records of the
applicant. While disposing of 0.A.N0.180/1994 by: . Judgment
and order dated 7.8.1998, the Tribunal. found that the
applicant was found eligible for selection in the meeting
of the Selection Committee held on 6.2.1996 and the
appliéant was accordingly appointed. However, in view of
the fact that the case of the applicant was not considered
in the right perspective in the year 1993, the Bench by its
Judgment and Order dated 7.8.1998 in 0.A.No.180/1994
directed the respondents to consider the case of the
applicant as on 31.3.1993 as per law. It appears that a
Review Selection Committee meeting was held on 15.2.1999
to reconsider the case of the applicant from 1992-93 and
1993-94 select list. By the impugned communication dated
12.4.2000 the applicant was intimated that the Review
Selection Committee meeting was held on 15.2.1999 and the
committee on consideration of the applicant's caser.idid
not consider it justifiable :to recommend: any change.in the
"select list after making an overall assessment of

the service records of the applicant. The applicant was also

informed that the UPSC had approved the recommendation of

theeeeeeoee
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the Review Selection Committee and that the same was made

final. Hence this application assailing the legality and

validity of the action of the respondents.

4. Mr B.K. Sharma, learned Sr. Counsel for the

applicant, assisted by Mr S. Sarma and Ms U. Das, contended

that the applicant was denied a fair consideration of his

case in the light of Article 14 of the Constitution of

India. The right to be considered for promotion and

appointment flows from Article 16 of the Constitution read
with Article 14 of the Constitution within the ambit of
Article lo. .The learned Sr. counsel submitted that
consideration is not a mere incantation, but it envisages a
fair consideration in the right perspective.

5. In the course of hearing, Mr B.K. Sharma, learned
Sr. counsel for the applicant, referred to the additional
statement of fact presented by the applicant on 21.5.2003.

The learned Sr. counsel particularly drew our attention to
the order passed by the State Government conveying the
appreciation of the Government vide communication sent by
the Adviser to the Government of Assam for the period 1990-
91 vide Memorandum dated 30.5.1991 treating the record of
performance of the applicant during the period from
1.1.1990 to 20.12.1990 in the light of the appreciation
letter.

6. Mr A. Deb Roy, learned Sr. C.G.S.C., contehded that
under Article 16 a Government servant 1is entitled for
consideration and as a matter of fact the case of the
applicant was duly considered, but he was not found
Suitable by the Selection Committee. Mr A. Deb Roy referred
to us the materials indicated in the written statement and
submitted that successive Selection Committee meetings held

ONe s seccoee
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on 31.3.1993, 29.3.1994, 18.9.1997 and 15.2.1999 considered
the case of the applicant. The Review Selection Committee
meeting that was held on 15.2.1999 fairly considered the
case of the applicant, but the committee on overall
assessment of the service records of the applicant assessed
the applicant as"good' for both Select List years of 1992-
93 and 1993-94. The learned Sr. C.G.S.C. submitted that the
Selection Committee ignored the adverse remarks in his ACR
for the period 1.1.1990 to 20.12.1990. On the basis of the
assessment, the Review Selection Committee did not
recommend any change in the recommendation of the Review
Selection Committee that met on 18.9.1997. The Refiew
Selection Committee also did not take into account the
adverse remarks which were expunged on 5.2.1996 and the
disciplinary proceedings which were finalised on 2.2.1996.
Denying the contention of the applicant that incomplete
records were furnished to the Selection Committee, Mr A.
Deb Roy submitted that the Government of Assam furnished
the ACR dossier and other relevant records in respect of
the applicant while forwarding the proposal to convey the
Review Selection Committee meeting. As per the direction
issued by the Tribunal the case of the applicant was
considered. The Selection Committee assiduously performed
its statutory duty and deliberated on the quality of the
officer onb examining various columns recorded by the
Reporting/Reviewing Officer and the Accepting Authority in
the ACRs for different‘ years. The Selection Committee
ré&viewed and determined the overall grading recorded in the
ACR to ensure that the overall grading in the ACR was not

inconsistent with the grading/remarks wunder various

parametersS. cceeceeee
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parameters. Lastly, Mr A. Deb Roy submitted that the
suitability of the applicant was assessed by a high level
committee which considered the merits of the applicant vis-
a-vis other candidates in the right perspective and it is
not for the Tribunal to go into the assessment of
suitability.

7. We have given our anxious consideration in the matter.
The Tribunal while exercising power under Section 19 of the
Administrative Tribunals Act, 1985 is to confine itself to
the decision making process and not on the merits of the
decision. We are also aware of the fact that power under
Section 19 of the Act for judicial review is r;ot to be
equated with the appellate power. The assessment of the
Selection Committee approved by the UPSC and the
Governmental authority is not to be lightly interfered
with. Judicial review, however, meant as tc whether the
executive authority includiné the Seiection Committee acted
within the parameters of law. One of the aspects of the
equality clause is to provide fair and equitable
consideration to a public servant in the matter of public;
employment. Fair consideration means lawful consideration
in the propér perspective. In the instant case the Tribunal
sent the matter to the Selection Committee to consider the
case of the apélicant lawfully. The Selection Committee in
assessing the merits is required to look into the gradings
given by the Reporting/Reviewing Officer in the ACR which
refers to the inputs in respect of the merits of the

officer.

8. We have already indicated the fact that the
applicant's case was considered by the Review Selection

Committee in its meeting held on 15.2.1999. On 15.2.1999

the..eoese



-

the Selection Committee only had the information that the
adverse remarks were expunged. But then, the applicant's
ACR for the aforesaid period was not rewritten. Only by
communication dted 16.7.2002 the Government of Assam
decided that the appreciation letter sent by the then
Adviser to the Governor dated 30.5.1991 complimenting the
officers for commendable performance was’made a part of the
record of performance of ‘the applicant. The said
communication, might have some impact on the career graph
of the applicant for the relevant period; Mr A. Deb Roy,
however, contended that that’woulé not have changed the
assessment of the decision of the Selection Committee
meeting that was held on 15.2.1999. We find it difficult to
accept the said assertion of M; A. Deb Roy. Since the
matter is for consideration of the Selection Committee
before whom this relevant piece of information was not made
known and the case of the applicant was left out of fair
consideration, we feel that ends of justice would be met it

a direction be issued to the respondents to hold a Review

- Selection to consider the case of the applicant as on

+31.3.1993 on the basis of the_materialé on record and also

(N L

- to take into consideration the record of performance vide

A
communication dated 16.7.2002 and to pass appropriate order

as per law. The respondents are accordingly directed to

hold a Review Selection afresh as expeditiously as possible

~and to consider the case of the applicant in the light of
“the facts enumerated above and pass appropriate order as
~per law with utmost expedition, preferably within four

-months from the date of receipt of the order.
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With the above observation the application stands

Nl disposed of. There shall, however, bke no order as to

A costs.

| kot o

( N. D. DAYAL ) : ( D. N, CHOWDHURY ) -
*l} ADMINISTRATIVE MEMBER VICE-CHAIRMAN
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THE GUAHATI HIGH COURT
ITHE HIGH COURT OF ASSAM NAGALAND MEGHALAYA,
"’MMTPUH, TRIPURA, MIZORAM & ARUNACHAL PRADESH]
W.P.(C) NO. 6844 OF 2001
Shri Ananta Kumar Malalar,
Labour Commissioner, Government of Assam,
Guwahati, resident of Dispur, Guwahati ~6.
.PETITIONER
s -Versus-
1. The Union of India,
Represented by the Secretary, Ministry of Personnel,
Public Grievance and Pension, Department of Personnel
& Training, Central Secretariat, New Delhi.
2. The Stote of Assam,
Represented by the Chief Secretary to the
Government of Assam, Dispur, Guwahati-6.
3. The Commissioner & Secretary to the Govt of Assam,
Personnel (A) Department, Dispur, Gwuahati -6 .
4.  The State of Meghalaya,
Represented by the Chief Secretary,
Government of Meghalaya, Shiliong.
g/ o 5. The Union Public Service Commissioner,
M . Represented by the Secretary, Union Public Service
. Commission, Dholpur House, Sch jehan Road,
P\P\‘Wf New Delhi.
& @ 6. The Selection Committee cons’nfufed under Regulaﬂon 3.
‘ Of the Indian Administrative Service (Appointment by

Promotion) Regulation, 1955 for preparing the list of = ~-.
s 1(4\0’5 Members of State Civil Service for nomination to the IAS
3 for the year 1994-95, represented by its Chairman, '
" (/o The Chief Secretary to the Government of Assom,

Dispur, Guwahati- 6.
..RESPONDENTS.

PRESENT
HON'BLE THE CHIEF JUSTICE MR.P.P.NAOLEKAR
THE HON'BLE MR.JUSTICE AMITAVA ROY

For the petitioner 1 Mr.B.K.Sharma,
Mr.U.K.Nair,
Mr.5.K.Das, Advocates.
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For the Respondents: Mr. G.P.Bhowmik, Central Govt Standing
_ . Counsel.

Date of hearing  : 30.01.2003

Date of judgment 30™ January, 2003.

JUDGMENT -AND ORDER
(ORAL)

Naolekar €J.

While the petitioner was serving in the State Civil
Service his case wos considered for giving him appointment by promotion
to the Indion Administrative Service (IAS) in the year 1992-93 c;nd
1993-94. The petitioner was not given promotion by the Selection
Committee constituted by the UPSC for preparing the list of Members of
State Civil Service for nomination to the IAS on the basis that there was

on adverse remark ogainst the petitioner for the period 01.01.90 to

" 22.12.90. The petitioner aggrieved by the said order has filed Original

Application No. 180/ 1994 contending therein that the adverse entry
which was considered by the Selection Committee, was communicated fo
him for the first time on 17.03.93 and on his representation the adverse
entry wos expunged in the year 1996 and therefore the Selection
Committee could not have take into consideration the un-commuﬁicafed

adverse entry against him in ascertainment of his merits for giving

~oppointment by promotion. The Central Administrative Tribunal, Guwahati

Bench has accepted the contention of the petitioner and by its order
dated 07.8.98 directed the respondents to re-consider the case of the
pefitioner. In pursuance of the directions issued by the Central
Administrative Tribunal, Guwchati Bench the Union Public Service
Commission again considered the case of the petitioner and on fresh

consideration the claim of the petitioner was rejected and he was not

opnroached the Central Administrative Tribunal by filing a petition, which
was registered as Original Application No.17 6/2001 (Ananta Kumar

Malakar vs. Union of India & Othes). The Central Administrative Tribunal

~ =



by its order dated 28.06.2001 has rejected the application filed by the
pefitioner on the ground that the peftifioner could not be permitted fo
raise the cause of other incumbents, if they have grievance, they can
approach the Court. The writ petitioner challenges this order of the
Tribunal by filing the writ petition.

2. It is contended by the learned counsel for the petitioner that
the Tribunal was wrong in its premises that the petitioner was exposing
and advancing cases of other persons. In fact, the points which has been
raised in the petition is that while considering his case the Selection
Committee should have considered his case vis-d-vis other junior officers
who have been given promotion denying prometion o him on the same
merit criteria s was applied while considering the cases of the officers
promoted. We find substance in the submissions made by the learned
counsel. The petitioner has challenged the order passed by the Union
Public Service Commission not giving him promotion and raised contention
that his case has not been considered on the basis of same critefia as
has been considered for the other officers, who were junior to him. It is
for the Tribunal o adjudicate upon the matter and to decide whether a
similar criterion has been adopted or not but the petition could not have
been dismissed on the ground that he is exposing the case of other
persons. That being the case, the order of the Tribunal dated 28.06.2001
is set aside. The Tribunal shall consider the Original Application No.176/

2001 filed by the petitioner on its merit.

3. The petition is disposed of with the above directions. In the
circumstances of the case, we make no order as to costs.
: sa/= %\ggy. Sd/- P.P. Naolekar. -
' L CHIEF JUSTICE.
Memo No, '7/0/6‘/ : /R.M. Dtd P 4 ’s)
C forwarded for inf ] - ° - -
n ormationlsimd necessary action to the:-

1¢ The Central Administrative_,_ ib'unal,Guwahati Bench,Bhangagarh,

Guwahati=-5,
By!:iiij/////>////”

Asstt.Registrar (B}
Gauhati High Cour t,

C'f‘:“_,o-";

Guwahati,
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THE CENTRAL ADMINISTRATIVE TRIBUNAL : :GUWAHATI BENCH 9.
£

(Application under Section 18  of the Central

Administration Tribunal Act, 198%)

0.A. No. |76 of 2001

BETWEEN

‘Ananta Kr. Malakar,

Labour Commissioner,
Assam Guwahati.

AND

The Union of India, represented by
the Secretary, Ministry of Personnel,
Public Grievances and Pension,
Department of personnel & Training,
Central Secretariat, New Delhi.

The State of Assam, represented by
the Chief Secretary to the Government
of Assam, Dispur, Guwahati-6.

The‘ Commissioner & 'Secretary. .
Personnel (A) Department, Government L
of Assam, Dispur, Guwahati-6.

The State of Meghalaya, represented 4 k
by the Chief Secretary, Government of
Meghalaya, Shillong.

The Union Public Service
Commissioner, represented by the
Secretary, Union Public Service
"Commission, Dholpur House, Sahjahan )

Road, New Delhi.

The Selection Committee constituted

under regulation 3 of the 1AS
{Appointment by promation)
Regulation, 1955 for preparing the
list of members of BState Civil

Service for nomination to the I1AS for
the year 1994-95, represented by its
Chairman, C/0. The Chief Secretary to
the Government of Assam, Dispur,
Guwahati-@g.

... Respondents

DETAILS OF APPLICATION




1. PARTICULARS OF THE _ORDER AGAINST WHICH  THE
APPLICATION 1S MADE :

The instant application is directed against the
order bearing No. AAP.&79/94/Pt/176 dated 12.4.2000
iséued by the under Secrétéry to the Government of
Assam cénveying the decisioh of the review selection
committee whereby claim of the Applicanﬁ for
consideration of his case for promotion tollAS;frqm the
select lists of 1992*93 and 1993~-94 has been ;ejected,
The Applicant through his application érayé for a
direction to the Respondents for inclusion of his name
in the select list of 1992-93 and 1993-94 ‘prepared
under regulation 5 for the purpose of nomination the
membéps of the State Civil Services suitable for

promotion to IAS.

The Applicant through the present applicaﬁioﬁ.aléo
challenges the constitution of the selection éommittee
constituted under regulation 3 of IAS (appoinﬁment by
Promotion, Regulation 1955 in preparing the jisfs of
suitable State éivil Service Officers for promotion to

IAS for the year 1993-94 along with the constitution of

.both the selection committee including the Review

selection committee which met on 15.2.99, pursuant to -

the judgment and order dated 7.8.¢9 passed in (A No.

186/94 by the Hon'ble Tribunal

2. JURISDICTION OF THE TRIBUNAL :

The applicants declare that the subject ﬁatter iﬁ

respect of which the application is made is within the

jurisdiction of thié‘Hon'ble Tribunal.

R o o v“'."’"u
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3. LIMITATION
|  The applicants further declare that the
épplication is within the limitation period prescribed
dnder Section 21 of the Administrative Tribunalg Act,
1985.
4, FACTS OF THE CASE :
4.1 That the applicant belongs to Assam Civil Service

C

t
L
Al
M

|

lass-1 Officer of 1975 batch of ACS. He belongs to

chedule Caste Community and at present he is halding

he post of Labour Commissioner, Assam. The name of the

ppiicant figured at serial No. 13 of the gradation

ist prepared as on 1.1.94.

A copy of the extract of the said gradation list

os annexed herewith and marked as Annexure-A.

idfz That the Applicant begs to state that he has got an
oﬁtstanding service career as ACS Officer and during
his service tenure he had occasions to work in various

b :
esponsible posts. The brief resume of the same is

b%ing given below in a seriatim for a sake  of
onvenience.

y (a) From April 1976 to September 1879, the

App}icant held the post of Extra Assistant
Commissioner with additional charge of the - post
of Chief Executive Officer of Town Committee,
Morigaon. During this period, lots of-development
wofks were carried out surpassing all past

records. . Applicant also worked in riots and

floods even at the risk of his life.




b). From 1979 to 1981, the Applicant as senior

EAC in Haflong also held the additional charge of
the District Publicity Officer, During this

period his functions as senior EAC also included

functions of the Judicial Magistrate 1st Class
during this period Applicant also rescued
passengers of a mail train, which got derailed

killing 21 passengers by working day and night.

c¢). From 1981 to 1983 as Secretary to the
Karimganj Mahkuma Parishad, the Applicant worked

in flood and riots and also carried out law and

order duty.

d). From 1983 to 1985 as Secretary of the N.C.

Hills District Council, the Applicant also

subsequently acted as Incharge of Principal

Secretary of the Council. Dufing this period, the

developmental activities of the council made a

rapid progress, The Applicant also produced the
first Dimasa Feature Film "The Untold Stary of

Blue Hills". He also published a book explaining

the developmental activities of his period.

e). In 1886, the Applicant acting as Addl. Deputy

Commissioner of Karimganj brought out the draft

of the decentralised planning of the District,
The quality of this publication was highly
appreciated by Shri H.N. Das, 1AS the then

Special Secretary, P&D Department. This year



4.3

his

Applicant also seized logs worth lakhs of rupees.

f). From 1987 to 1988 , the Applicant acted as
Deputy Secretary +to the Government of- Assam,
Department of Handloom, Textiles and Sericulture
and ‘from 1988 +to 1989, he held the post of
Managing Director,rAssam Government, Marketing
Corﬁoration, within a short period App]iéant

1

could revive the sick cqrporation.
- g). From May 1989, till September 1982 Applicant
acted as the Director, Social Welfare and.
Probation. This was Applicant's toughestf period
due to various reasons. During this  period,
department could achieve 1#0% target and the
Applicant got the commendation letter of the

Hon'ble Governor of Assam.

h). From September 1992 to till this daﬁe, the
ApplicantA has been holding the post of Joint
Secrétary, Handloom, Textile and Sericul ture
Department. He bhas also been holding the
additional charge of Joint Secretary of  labour
and Employment Department with effect from
28.7.93, since 15.1¢.93, the Applicant is also
working aé Labour commissioner, which is é cadre

post.
{

That surprisingly during the year 1993, the

; Applicant was communicated with the adverse remarks in

ACR for the period 1,1.86 to 22.12.84. The



Respondents vide a commuhication dated 17.3.93

communicated the aforesaid adverse remarks. On receipt

of the said communication the Applicant preferred a

representation dated 3.4.93 praying for expungsion of
those adverse remarks highlighting.the fact tﬁat the
Respondents have taken more than twe and half years for
comimunicating the said adverse remarks} The
representation preferred by the Applicant dated 3.4.93
remagned pending.for more than one year. Moreo&er the

Government decided to proceed departmentally against

the Applicant and to that effect Respondents issued a

letter vide No. AAP/167/92/38 dated 17.3.93.

Due to ihe aforesaid reasons although name of the
Applicant figuréd at the serial No. 17 of the gradation
list of ACS officers as on 1.1.83, was not cqnsidered
for promation to I[AS, While preparing the select list
for .the said purpose for the year 1993-94, Person below
him whose name_figured at serial No. 21 of the said
gradation }ist.was promoted to IAS pursuaﬁt to the said

select list of 1993-84.

4.4 That the Applicant before initiation of the process

of preparing select list for the year 1994-85 for the
purpose of nominating the ACS Class—l‘Officars to 1AS,
apprehending non-consideration of his"case »for the
aforesaid nomination to IAS as happened A%n 1993
approached the Hon'hle Tribunal by filing OA N@. 72/84.
The. Hon'ble Tribunal! after hearing the partie% to the
procéeding vide its judgment and order dated 8;4.94 has
held that thg adverse remarks of 1990 cannot be acted

upon to deny the promotional avenue of the Applicant.




During the course of hearing it was brought to the

{otice of the Tribunal that the Government has decided
4

ko drop the proceeding initiated against the Applicant

$ide letter No. AAP/167/92/38 dated 17.3.83. At the

Yame time it was also pointed out that another

‘departmental proceeding initiated against the Applicant

vtide letter No. AAP/167/82/PK/69 dated 6.4.94, The

fon'ble Tribunal in the aforesaid judgment and order

11as held that the proceeding of April 1884 cannot be

taken into account by the selection committee which

‘initiated selection proceeding from 28.3.94 for

preparing the list eligible ACE class=1 officers for

hominate to_ 1AS. Finally the Hon'ble Tribunal was

leased to dispose of the said 0A No. 72/94’ holding
hat the selection committee entrusted withL the
%esponsibility of preparing the select list for 94-95
Qhall not take 1inte account, finally the adverse
femarks for the year 1890, Secondly, the departmental

|
ﬁroceedings initiated in March 1993, Since dropped and
%hirdly the departmental proceeding subsequently
I

initiated in April 1984. The Hon'ble Tribunal was

urther pleased to direct the Respondents to recommend

énd forwarded the name of the Applicant aleng with his

Helevant service records immediately to the selection

jommittee for preparing the select list for promotion

C
!
tio 1AS pursuant to the select list of 1994~ 95,
|

A copy of the judgment and order dated §&.4.94
§ passed in 0OA 72/384 in annexed herewith and marked

i as Annexure-B.

T




4.5 That in view of the aforesaid judgment and order

dated 8.4,94 passed in OA No. 72/94 it is crystal clear

that the service career of the Applicant is free from

?'any adverse entries and because of his higher position

in the gradation list of ACS Officers as on 1.1.83.

Therefore, the Applicant was expecting that pursuant to

| the said select list of 1994-85, he will be promoted to

IAS considering his meriterious service careger,.

t

4.6 That the selection committee in its meeting held on

129.3.94 to draw the select list of ACS officers for

i nomination to IAS for the year 1984, It is pertinent to

mention here that drawing up of a select Ilist 1is a
closely guarded secret and the select list even after
its preparation is not made public, only those officers

whose name. appear in the said seiect‘ list gets the

T intimation about the same.

i4.7 That there was certain controversies in regard to
?the ACS Officers for nomination to IAS for the yeér
111994-95. Various news items has been published énd it
éwas stated that the Gavernment had short-listed 21 ACS
§§0fficers for nominétion to IAS for the year 1994-85,
iIt was also stated that the Government has finally.

| decided to prepare a list of 7 ACS Officers amongst the

aforesaid 21 ACS Officers for referring to the UPSC

| selection committee.

A copy of the news item is annexed herewith and

marked as Annexure-C,

14.8 That due to the short listing of 21 ACS Officers

which has subsequently reduced down to a select list of

’



7 ACS QOfficers, dismayed the present Applicant, 0On
amongst the 7 ACS QOfficers 5 are junior to the .present
Applicant. That apart in respect of some of them charge

sheets/departmental proceedings were opening.

4.9 That the selection committee was constituted under
the Regulation 3 and the said Regulation providés that
the committee should consists of a Chairman of the UPSC
or any other member of the Commission and other member

specified in the entry column 3 of the Schedule, Column

! 3 of the said Schedule is as follows -

i) Chief Secretary to the Government of Assam.

ii) Chairman, Board of revenye, Assam.

4 i1i1) Chief Secretary to the Government of Meghafaya.

iv) Commissioner of Division, Meghalaya.
v) A nominee of the Government of India, not below the

rank of Joint Secretary.

4.19 That the Applicant states that in the instant case

| while preparing the select lit of 1894-85 the selection

| committee was not constituted properly as Cﬁairman,

Board of Revenue, Assam and the Commissioner of
Division, Meghalaya were not present. Hence the said
selection committee was not constituted in conformity

*
with the Regulation 3 and hence same is not sustainable

lin the eye of law.

j4.11 That the said selection committee also did not

follow the guidelines confained in the Regulation 5 and

violated prescribed procedure for preparation of the

llsaid - select list. The provisions contained on




S,

Regulation 5 1is exhaustive and same has also been
supplemented by various executive instituﬁions of the
Government of India issued from time to time. Relevant
portions of the said regulation 5 is quoted below for

ready reference,

"Regulation 5(4) provides that the selection
committee shall classify the eligible officers as
'outstanding', very good', ‘good' or unfit' as the case

may be on an overall relative asssssment of their

service records {(emphasis added).

Regulation 5(5) lays down that the select list be
prepared by including the required number of names
first amongst the officers finally classified as
'outstanding’ then from amongst those similarly
classified as 'very good‘ and thereafter from "amongst

those similarly classified as ‘good'."

4.12 That the Regulation 5 thus makes it clear that

'; there should be overall relative assessment of the

| service records of the eligible officers and after such
"| assessment tﬁose officers who have been graded as
;"Outstanding" "Very good" & "good" should be nominated

| to 1AS taking into consideration such gradings. However

the said selection committee took into «consideration
cases of those officers against whom there are charges
thereby violated the requirement of regulation 5 (4)

and (5) while ignoring the claim of the Applicant.

4.13 That so far as the relaxation of the charges and



-~ 11 .
to meet the controversies regarding its proper
reflection in ACRs the Government of India vide

Notification No. GI M.H.A. letter No. 14/23/865-AlIS(111)
dated 28.7.65 issued an instruction that the
certificate of integrity should be recorded by the
Secretary to the State concern in respect of all the
eligible officers who's cases are placed before the
selection committee for consideration. it has also bheen
mentioned that such a certificate of integrity should
be in reference to the entries in the ACRs of such
Officers. Emphasis has been made in the said letter
that selection committees should consider the question
of suitability vis-a-vis the integrity and should

record the remark on being satisfied.

The Applicant craves leave of this Hon'ble
Tribunal to produce the aforesaid letter dated

28.7.65 at the time of the hearing of the case.

4.14 That the Applicant states that the selection
committee has failed to take into consideration the
aforesaid OM as well as it's subsequent clarification
issued from time to time. Instances are at galore to
show" that the said selection committee
overlooked/ignored many of the relevant fact while
preparing the said select list for 1AS, and acted wupon
irrelevant consideration and ignored the case of the

Applicant,

4.15 That the Applicant states that he was eligible to
cross efficiency bar with effect from 1.3.91. The

aforesaid fact was duly intimated to the Secrétary



o

Department of Personnel, Government of Assam by the
Accountant General, Assam vide its letter dated
13.6.91. However, the Under Secretary to the Government
of Assam, Department of Personnel vide a subsequent
letter dated 2.6.92 intimated the A.G. that the
Applicant has not been found suitable to cross the
efficiency bar. Thus the Applican£ was not allowed to
cross the efficiency bar which has no bearing so far it

relates to his nomination to [AS.

4.16 That the Appilicant begs to state that the adverse
remarks against him for the period of 1.1.90 to
22.12.99 have been expunged and having regard to the
fact that the Hon'ble Tribunal vide its judgment and
order dated 9.4.94 cleared the way for consideration of
his case for nomination to IAS, the Respondents had not

other reason as to why he was not been allowed to Ccross

the efficiencies bar.

4.17 That being aggrieved by the aforesaid action
depriving him his legitimate promotion, the Applicant
was contained to move the Hon'ble Tribunal by way of
filing OA No. 180/94 before the Hon'ble Tribunal. The

erux of the reliefs prayed by the Applicant in the

+ said 0A are, setting aside of the select list prepared
f for the year 1994-95 for nomination to 1AS;
implementation of 1993 select list for the purpose of
fmaking promotion appointment to IAS and allow him to
~cross the efficiency bar with effect from 1.3.91. The
3»Hon'bie Tribunal after hearing the parties to the

ﬁproceeding the Hon'ble Tribunal was pleased to direct




the Respondents to hold review DPC and to consider the
case of the Applicant as on 31.3.93 and in the event of
he being not found suitable for nomination to IAS in
the said year than to consider his case for the

subsequent year.

A copy of the said judgment and order dated
7.8.98 is annexed herewith and marked as

Annexure-D.

4.18 That on receipt of the aforesaid judgment and
order, the Applicant preferred the representation dated
21.8.98 enclosing a copy of the judgment dated 7.8.98
praying for implementation of the aforesaid judgment

granting him the reliefs.

A copy of the representation dated 21.3.98 is

annexed herewith and marked as Annexure-E.

4.19 That the Respondents kept the matter pending for
year together and finally on 12th April 20¢¢ issued an
order communicating the decision of the review
selection committee meeting held on 15.2.99, In the

said order the Under Secretary to the Government of

Assam conveyed the fact tha£ the said review selection

committee did not recommend his case for promotion to

IAS taking into consideration the select list of 02-93

~and 93-94 and there by rejected the «claim of the

Applicant.

A copy of the said order dated 12.4,2800 is

annexed herewith and marked as Annexure-F.

. 4.20 That the Applicant begs to state that the said



|review selection committee has not dealt with the

:'fmatter giving due consideration of the factual matrix

il

of the case. The said selecticn committee took into

jconsideration the irreverent facts and gave weigtage to

lthe irrelevant considerations. The said committee even

{did not examine the full records of the Applicant and

1in fact the Government concerned has also not supplied

ithe entire records hefore selection committee. There

|
}has been total non application of mind b§ the

iRespondents and things have been done hurriedly to

javoid litigation.

14.21 That the Applicant submits that as pef thet rules

?the review selection committee ought to have taken into

iconsideration the test applied by the earlier selection

3commi£tee, appiying the same yard stick and. while

icoming into the conclusion detailed reason is reéquired

“to be rejected. However, in the present case such

imateria]s are absent and the fact will be revealed from

|the impugned communication dated. 12.4.2000 (Annekure—F)

Jand hence same is not sustainable in the eye of law and

A

:liable to be set aside and quashed with a further
direction to consider the case of the .Applicant for

nomination to IAS with retrospective effect.

#4.22 That the Applicant begs to state that in vfew of
fthe judgment and order dated 7.8.98 the case af the
ﬁAppIicant requires to be considered retrospectively and
Eappiying the saﬁe standara of grading along with all
the officers as on 1993. The Applicant could céme L to

|
!
‘know that the said review selection committee while

]
A
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consideration the caée of the Applicant pursuant tq the
judgment and order dated 7.8.98, took up his case in

isolation which is per-se illegal.

4,23 .That the Aéplicant submits that thé review
selection committee at the time of consideration the
case of the Applicant failed to proceed in accordance
with the requirement prescribed under the relevant
regulation. In fact, the Applicant could come to know
ffom the reliable source that the State Government has
not forwarded the full ACRs of the Applicant and‘ hence
the consideration and the conclusion thereof _has
resulted 1in issuance of the impugned order dated

12.4.2000.

In that view of the matter the ‘Applicaht prays
before the Hon'ble Tribunal for a direction to the
Respondents to produce the records | including the

minutes of the selection proceeding.

4.24 That the Applicant begs to state that in absence

of the relevant records as well as the ACRs, the review
e

selection committee could not take into account the

e

actual fact based on records and same has resulted the

non-consideration of the case of the Applicant for

——— i

nomination to IAS although he had a cutstanding service
career as narr;;;d above which goes to show the
inaction on the part of the Respondents in depriving
him his due and legitimate promotion.'The Respondents
brought one after another hurdles cagsing delax in the

promotion of the Applicant. However, due to - his

outstanding service career in the year 1997 vide a

\



| Notification date 3.1.97 the Applicant got his

| promotion to ]JAS from the select list of 96-97,

{4.25 That the Applicant is filed this application

.ébonafide,and to secure the ends of justice.

| 5. GROUNDS FOR RELJEF WITH LEGAL PROVISIONS

 £5.1 For that the action/inaction on the part of the
jRespondents,in considering the casevdf the App!iéant by
ilissuing the impugned ccmmﬁnication dated 12.4.29000 is
?il!ega!, arbitrafy and liable £0 be set aside ahd

|quashed.

|5.2  For that the Respondents have acted contrary to
Zthe judgment and ordér dated 7.8.98 and issued the
éimpugned ordér which is a non-speaking one and same
ldepicts total non—applicatién of mind and on thié score
jalone the imﬁugned order dated 12.4, 2000 inciudigg the
:findings arrived at by the review selection comnmittee
iis liable to be set aside and quashed with a further to
‘reconsider his case for promotion to iAS takings into
ithe consideration the select Iiéts of 92~93'and 93-94

~with all consequential benefits.

5.3 For fhat in the impugned order there has been non
hentioned regarding the reasons of the review selection

~committee for not recommending his case for nomination

to IAS and treating the said impugned communication

fdated 12.4.208%2 into consideration, same can be ‘termed

!

%s non-speaking one. On the other hand the Regulation
t
|

g - . ' ) .
rontemplates recording of reasons for such denial.

Hence, the entire action on the part of the Respondents

et i s e e s bt ¢ St mmmad il Uiy i sam e it L . Aol
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keeping the Applicant in dark regarding and liable to
be set aside being violatiQG of Article 14 and 16 of

the Constitution of India.

5.4 For that the Respondents mainly State of Assam did
not forwarded the full records of the Applicant? before
the review selection committee and thereby violate the
provisions contained in the Rule and resul ted issuanée
of impugned communication dated .-12.4.2000 which is
illegal, arbitrary and violative of Article 14 and 16
of the Constitution of India and liable to be set aside

and quashed,

5.5 For that the review selection committee has failed
to take into consideration the various provisions
including Regulation 5(4) and (5) while decidihg the
matter which is illegal, arbitrary and liable t§ be set

aside and quashed.

5.8 For that the action of review selection committee
is 1illegal and contrary to ﬁhe‘settled prinoiple laid
down in the service jurisprudence and the impugned
order is the not result of such action which is. liable

to be set aside and gquashed.

5.7 For that in any view "~of the matter the

action/inaction on the part of the Respondents

including the review selection committee is illegal,

arbitrary and liable to be set aside and quashed.

The applicants crave leave of this Hon'ble

T Tribunal to advance more grounds both legal as well as

factual at the time of hearing of this case.



16. DETAILS OF REMEDIES EXHAUSTED :

{ The applicant declares that they have no other

ialternative and efficacious remedy except by way of
{fi]ing this application. They are seeking wurgent and
i

5immediate relief.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE _ ANY
IOTHER COURT :

The applicant further declares that no other
application, writ petition or suit in respect of the

lsubject matter of the instant application is filed

ébefore any other Court, Authority of any other Bench of

lthe Hon'ble Tribunal nor any such application, writ

gpetition or suit is pending before any of them.

+

8. RELIEFS S50QUGHT FOR

Under the facts and circumstances stated above,

lthe applicant prays that this application be admitted,

jrecords be called for and notice be issued to the

respondents to show cause as to why the reliefs sought

for in this application should not be granted and upon

Eﬁearing the parties and on perusal of the records, be

Epleased to grant the following reliefs :

‘8.1 To set aside and quash the impugned communication

dated 12.4.2000 Annexure-F.

5.2 To direct the Respondents to consider the case of

ﬁhe Applicant by convening reviéw sefection' commiftee

'Qiéh retrospective effect and to include the .name of

, é%e Apb]i&éhi in the select list of 1993 and in the

e -

event of non-selection, in the said year, again to

¢consider his case as on 1994 select and to give effect




—~ . ..

his such promotion/nomination to 1AS, retrospectively

“lwith all consequential service benefits.

1 8.3 Cost of the application.

| 8.4 Any other relief/reliefs to which the applicant is

lentitled to and as may be deemed fit and proper by the

.Hon'ble Tribunal.

; 9. INTERIM ORDER PRAYED FOR :

Considering the facts and circumsténces of the

icase ‘the present Applicant does not pray for any

interim order at this stage. However, he prays before

 this Hon'ble Tribunal to hear matter at an early date.

| Y

The application is filed through Advocate.

|11, PARTICULARS OF THE I.P.Q. :

W) 1.P.0. No. 66 T920qq
1ii)  Date : ql5 2001
11ii) Payable at : Guwahati.

I
M2, LIST OF ENCLOSURES :

}As stated in the Index.

ot e A i e et -
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VERIFICATION

I, Shri Ananta Kumar Malakar, aged about 54 years,

'son of Late Haladhar Malakar, at present working as
tLabour Commissioner, Government of Aséam, Guwahati, = do
fhereby solemnly affirm and verify that i ém one of the
{applicant in this instant application and conversant
twith the facts and circumstances of the case. Thus | am

chmpetent to verify this case and the statements made

1in paragraphs {,2,3 Us)i% ('5~-q412, {04 4’20 -8 ood S 1012

lare true to my know}edge ; those made in paragraphs

L 2 4,8, 401 L5 —4019 . are true to my

|information derived from records and the rests are my

'humble submissions before this Hon'ble Tribunal.

And I sign this verification on this the Jﬁ th

] Mov
}day of Ma%gg 2001,
i '

Aoty

(/)/wwm KumaR /""‘“”MAQ'
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GRADALLION L1GI Of AC 5 OFF T 13
AS OM 1,1,1994

——.—--—-.—.-——-.—.—.._-4.—...——-.-...—-.-......—....._._ ..... - e e . oL a 4 e e s

: {
5L Name tn order of mertt ! Date of birth ! demarks
No. " 'l ' 1
. : t
————————— te e e e e e e D U e
17 2 37 P 4
1. Shri Umesh Chandra Dutta 1.5.1937 -
2. 3hri Patreswar Basumatary;/,?skbf 1.4, 1941 Fromoted to Ia3
; : W-e.ra 905.1994
/3. Shri Santanu Bhattachaxjee 1.3,1946 -
.4 Shri Jiban Ch, Pegu, /.75 v 1,2,1945 Fromotzd to IAS
| W.C.f- 9‘3‘1994
5 Shri Padma Fanta Das 1.9.,1937 -
e Shri Hassan Al /./5 27.2.1945 Fromoted to IAS
. Wa Q.f . 9' 5‘1994'
Te  Shri Gokul Ch, 3harma 1..34 1946 -
8, Shri Monoranjan NDas, /.5 v~ 1.7.1946 Fromo ted to IAS
: We ’,?..l‘. ()o _60 1994
« Je  3hrl Pranab Kumar Khound , /+5 ~~ 28.2.1947 Promo ted to IAS
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23.

Md, Matahir Al{ Borbbuyan

Smti. Sunanda Sengupta

- Shri Af tabuddin ahmed / 45

shri Ananta Kumar Mal akar

Shri Bhudev Basumatary
Shri Kamal Krishna lazarika ,.
Shr{ Guru :Prasad Fhatowal {

shri Bir Bhadra Hazjer /, /37

shri Jones Ingty Kathar
Shri Anup Kumar Daolagupu
shri Dibakar saikia

shri Ibrahtm Al4

Syed Mi, Hasinur Hahman,

shri Prafulla Ch, Jorah

P s fj;\

Ao

A 2 v

31.12.1940

11,12,1947

1.9.1945
1.6,1947
1,12,1950
1,1.1948
1.3,1945
18,2,1951

2.2,1951
31.1,1951
2. 941945
1. 1,196
1.4d4.1936

1,10,1936

weo.f, 9,3,1994

-

Fromoted to IAS3
We Cu fo ()o 0199‘1

-

Expired-on 15,141994,

Contidyensy
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24, Shri Jyotish Chandra Dutta 14,1037
25, J3hrt i(anak Chandra 3arma 1,2.1¢38
/26. Shri Mahitosh Bhattacharjee 1.7.1959
27, Shri Ganapati{ Chakravorty 1;4. ‘38
| 28, Shri Prabhakar Bhuyan 1,0.1 %3
29. Shri Godeswar Chutia 1.4.1937
0. Shri Nawab Akramul lligsain 1,2,1930
./31. Shri J it::endra Nath Goswami 1.1.1940
/52, Shri Keshabananda Dihingia Deka 1.9,1939
v 33. Shri liai inl Charan Sarma 1.5.1940
34, Shri Makhan Lal Nath $15.3,1930
' _/55. “Shri Mriganka Mohan Das 1,1,1939
36, Shri "I'a‘t)iul Hussain 1,4.1930
37. Shri faranath Gogoi 1.7.1936
8. Shri Tratlokya Nath Dorkakati 1,8,1939
¥ A9 shri Debabrata Chakravorty 1.6.1939
40. Suri Sushil Kr, Das 1.1.1937
V41, Shri Dimbeswar Bora 1,10.1939
¥ A2 Smti. Gayatri Baruah 26,6,1952
_43. 3Shri Ritendra Nath 3arma 17.1.1952
L 44, Sshri Abhay Kumar Verma 27.761953
_ /45.  Shri L. N Tamualy 6.5.1950
\ 46, Shri:-l.‘all Chand singhi V¥ 2061241951
— 47 Shri.‘: Bimalendu Bhattacharjeo / 1.8.19.16
" | :
48, Shri Harendra Nath Bhuyan 2542, 1946
49, Shri;Khagendra lath Buragohain  6.4,1940
50, 3hri Nandeswar Nath 1.5.1950
. piested
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" STHATIVE ThlBJNAL
CENTRAL ALNINI
‘ / GUV.AHATL BENCH 33 GUVWAHATL LD

/ ‘ | O.A.Ne,72/94

// sri Ananta kr Malakar o

VIS,
Union ef India &ers .
/ PRESENT

‘ CE CHAIRNAN
/ | VBLE NR.JUSTIGE S HAQUE,V1
| THE HONVBLE MENBER SRI G .L.SANGLYINE,ADKN,

.B.K.Sharms
Fer the Ap licant. M;.B.K~Choudhaxy

Apolicent,
Resdpts.

. .
F.I t.he Rﬂspdts. M 'S o‘\li .St nCoGOSOCO
‘ G‘A.Ass.mo ‘

8.4,94 This application under Sgotion
© 19 of the Adninistrative Tribunals Act,
1985 vas moved by learnsd counss]
Mr B,K, Sharma on 5.4.94 and lesrnad
Sre Government Advocete, Aasanm,
My YK Phukan took time to get instruc-
tion from the Government, Learned
Government Advocate, Asnam, Sat i, Das
submite that instructions have been
received. A copy-of' the inetruction of
the State, Governnont coitained in the
letter uo.np/‘w/u/:o dated 7,4,94
addressed to learned Sr, Governsent
Advocete, Agsam, Ay Y.K, Phukan has boon :
placed befaore the Tribuvnal, The
applicstion is taken u;: for hearing nnd.
e (. ©o dispooal, Mr B,K,Sharmn submits on .
. ’ : e behalf of the epplicen., Shri Anantas i
' soeeT : . Kr Malekar, ALS, Joint Secretary to the -
o Government of Assam, Handloom, Textile
and Sericulture Depariment, Smt M, Das
. . submite relying on th: Govegrnment
Instructions,

3

Shri A.K, Malakar, AGS, Class 1 '

(sc) belongs to the 1676 batch, He 4s - .. .

at Serisl No.17 4in the gradation l4ist ' 1
of ACS officers as on 1,1,1993, g '

Adaittedly, he comes uithin the zons of . 1 1

consideration for selection to IAS on

promotion sgainet probable vacencies s K
in 1994-95, Respondent No.6 Shri B,.B, o A
Hagjer (S1.Noe21 in the gradation 14ist),

junior to the epplicent vas promoted to .

the IAS pursuant to selsct list of

1993-94, This year, several ACS . . '
officers junior to the app’icent have
been recomnended by the State Govern-
mant for consideratibn by the Selection
Committes to prepare Salect List for

ihminh el

ek seisr shilen oo

_\<«ﬂ?ﬁr‘ ' promotion to the IAS for the yesr ., i
Labo &/5 1994-95 Agsam - Meghalays Joint Cadre.
. \/QZ : " The adverse reearks in the ACR

-
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1 of the eéplicant for the period 1.1,1990
22,12,1990 was communicated to him only on
|17.’3.‘1993 and his representation dated
3¢4,1993 against it is stil) pending for
' disposaly Mr Sharma suwbmits thatthe adverse
| remarks is void on ground of delayed - \\
communication: and becomes inaffective for
+ pendency of representation against {t, We
' find substance in these submissions fn the
 1ight of decisiona s (1) InGur Dia} Singh
IFijji ~v8- State of Punjab and Othe ~s
reported in 1979 SLI (SC) 229; (2) In
' Ishverlal J, Naik ~ve~ Davelopment Commiamion~;
rer. and Others reported in 1985(2) SLI 445; and
i(3) in the State of Haryana =~vs- P,C, Nadhua’ \
1 and Others reported 1n‘1987(2) SL) 162.
’Thereforn, we hold that the adverse remarks y
10f 1990 in the ACR cannot be acted upon to
deny promotional avenua of the applicant,

&

v Adaittedly, the Governgent of Assam ,
‘had already decided to deop the departmental f
'Procesding against Shri Malaker initiated

. )
‘vide letter NoJAAP/167/92/38 dated 17.3.1993,

! The rebove baing the position

_;p;ésently, there can be no Justification to
. frefuse consideration of the case of‘fﬁp

«applicant, Shr{ R.K, Nalakar,.for,nllbctipﬁ
vto the grade of IAS on promotion egainst’
1Probable vacancies of 1994595. S

\ Smt M, Das submits that anothey
. departmental Proceeding has eince beén'draun '
Up against Shri ALK, Naiaknr vide letter i
No.AAP/167/92/Pt./69 dated 6.4.1994, Byt .she
has no instructions if tpe chargesheat of
the proceeding has bean issusd and served on
the applicant, Consideration for preparing
salect list by the Selection Committee held
ON 29341994 has not yst besn finelised e
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Ued 494
"'indicated in the Government letter
"NOJARP/79/94/30 dated 7.4.1994, The Thei
.departmental proceeding initieted in
APTLl 1994 cannot bs taken into acoount
iby the Selection Committes which initie~
, ted selection Procosding from 29,3,1994,

Upon hearing counsel for the
"parties and in vieu of the faots,
;citcumatancos, observations and findings

above, we are of tha vieu that the
, @pplicant also deserves considerstion by
the Sulection Committee in the matter of
© preparation of select list 'for promotion
, to IAS for the year 1994-95 and, there.
fore, to meet the ends of justice we
, direct the réspondents, excluding
¢« respondsnt No.6, as under:

The respondents are directed to
" recommend and forvard the neme of the
' applicant, Shri A.K, Malakar, ACS (sc)
alonguith his records iomediately to the
+ Selection Committee for conaideration
while preparing the salect 1iet for
: promoticn to tha IAS for the year
1994-95, Assam - Maghalays Joint Cadrs, i‘
The Selection Committes shall not take '
into account the adverse remarks for the f *
: yoar 1990, disciplinary procesding !
initiated in Mgrch 1993 since dropped and
eleo the disciplinary proceeding initia-
: ted in April 1994 keeping 4n vieu the '
findings abave in the order,

Intimate all concerned
immediately,

This application is dieposed of .
vith the above dirsctions,
’ - . R .

SD/ S HAQUE,
VICE CHAIRNAN
SD/G .L.SANGLYINE,
MENBER(ADMN)

Moo Ne:~ 11{ 53} ot . ”;u‘.kcti.:g-

Copy fer infermation and necessary »

3 Persennel,
t Gevt.,ef Incla,Ninistry ef
1 y&i?&maczs and Panu;n,Depa mentedf Persensl
& Training ,New Delhi-1l,

2) The Chief Secretary,Gevt.ef Assam,Dispur,Guvahati-6,

el (A)Department,
mdssiener & Secretary,Persenn
3) {2203.5“:01.3:1“,Dispw,Guv.ahati-6.

4) The Secretary,Gevt.ef Meghaslaya,Deptt.ef Persennel(A)
Shilleng ,Meghalaya,

%) The Secretary/Chgairman U.P.S.C, ,Dholpur Heuse,
Shahjahan Read,New Delh&

6) Sht B.B.Hagjer ,Uirecter,Tuurism,Assam,Panbazar,
Near Rly.,Statien,
-

¥r.B.K.Sharma advecate,C.A,T.Guwahati Bench,Gunahati-3,
.5.A1,5r,.C,G.S.C, -

:z.Y.K;Pﬂukan;Sovt.Advocato,Assam, wdoe

Sri A.kr.VMalakar ,Jeint Secy.Gevt.ef Assam

Handlesr & Textife ¢ Sericulture,Deptt.

Dispur,Gusshati,

.

" gection Officar
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Covt list for nomination to the IAS

Resentment grips ACS

By a Staff Reporter

GUWAHATI, May 14: The Sentinel
had published a report under the
caption "Resentment prevails in
bureaucratic circles” on April 28
wherein the State Government's
scheme of screening officers (who
had put in 25 years of service or had
attained 50 years of age and whose
lntegrl? was doubtful or had
outlived their utility) for weeding
them out of service was stated to
have been motivated by the refusal
of many officers to follow the
telephonic or verbal instructions of
higher ups after what they had seen
happening to treasury and
veterinary officials.

The Government of Assam
promptly issued a contradiction to
the news ltem, which was published
in the "Letters to the Editor” column
on May 2. All the Government had
said about the screening committees
was that the Government had the
"prerogative” in forming such
committees, as if the report had \ever
questioned that prerogative.

However, the Government also
saw in the report an "attempt to
bring about a rift between the
Assamese and non-Assamese IAS
officers which is very unfortunate.”
The report had only mentioned how
several 1AS officers, both Assamese
and non-Assamese, had already left

"the State or were queing up for

postings outside. Far from making
any attempt to drive a wedge
between Assamese and non-Assamese
IAS officers, the report had only
highlighted the fact that the
various acts of omission and
commission of the Government in the
matter of administration of the
State had forced the IAS officers to
seek postings outside. )
However, it is the latest act of
the Government in the matter of
nomination of ACS officers to the
1AS which has drawn the serious
charge of driving a communal wedge
into the State bureaucracy. Almost
the entire ACS cadre officers are
contemplating massive protest

against the way the seven officers
were shortlisted recently for
nomination to the IAS under
Regulation 5(3) of the Indlan
Administrative Services
(Recruitment by Promotion) Rules,
1955 for the year 1994-95.

It may be mentioned here that
the State Government shortlists a
group of ACS officers for nomination
to the IAS every time some vacancy
arises. The shortlisting is done
according to the formula — the
nunber of vacancies plus two into
three. Thus, if in a given year the
vacancy is, say, two, then the
Government will shortlist the names
of 12 officers. Thelr ACRs (annual
confidential reports) during the past
five years alone would be the basis
for nominations. Under the rules, the
ACRs making only three grades for
the officers, "outstanding,” "very
good® and "good" would be
considered for the nomination.

This year, the Government had
shortlisted 21 officers to fill up five
vacancies and has readied a final
list of seven officers for referring it
to the UPSC selection commitiee.
They are; (1) Mr’ Debabrata
Chakravorty, (ii) Ms Gayatrl
Baruah, (iif) Mr Shantanu
Bhattacharjee, (iv) Ms Sunanda
Sengupta, (v) Mr UBhudev
Basumatary, (vi) Mr Anup
Daolagopu and (vil) Mr Dibakar
Saikia.

Almost the entire ACS officers
are sore at the way these officers
were selected for nomination to the
1AS. Their complaint is that
considerations other than merlt and
efficiency had gone into their
selection for nomination to the IAS.

In the first place, two cases, one
in the Gauhati High Court and the
other in the Central Administrative
Tribunal are pending against Mr
Chakravorty on the question of his
senlority. Several of his batch-mates
have moved the courts challenging
the Government's decislon to leave
them out of the “zone of
conslderation” fur nomination to the

1AS. Under the rules, no officer, who
has attalned the age of 54 on the

first day of April b the year whe

the selection commitice meets,
would be selected for nomination.

In the case of Ms Gayatri
Baruah; cases by the CBI and the
Vigilance and Anti-corruption
Branch are endlnf against her for
her Allegcé7 involvement in the
janata’ cloth scheme scandal vii-a-
vis Mr ‘Jagannath Sarma of the
Brahmaputra Valley Weavers'
Cooperative Saclety. However, the
Government has also taken care to
sce that the cases against her are
dropped, offictal sources sald,

In the case of Ms Sunanda
Sengupta also the ACS oflicers are
sore because she had been once
dismisaed ltom wervice and later
placed under suspension for a long
time. Mr Shantanu Bhattacharjee
was once charged by the Calcutta
Police fur indulging In esplonage
activitles {n collaboration with the
CIA in Calcutta.

The selection of Mr Bhudev
Basumatary, however, has iterally
raised a storm. He was recently
indicted by the Chiel Minister's
Vigilance Cell for involvement In a
scandal in the Tourlsm department.

Sources sald, the selection of Me
Anup Daolagopu and Mr Dibakar
Saikia was made as a cover to
confuse the ACS oflicers that justice
and fairplay had gone into making
the list.

A close look Into the list also
reveals the Personnel departinent’s
bias towards a particular Ilqﬁulst}c
group, officlal sources sald. This has
added to the resentment among the
ACS officers. But the most serious
charge they have made relotes to
alleged manipulation of the ACRs in
the case of these ollicers who would
not have been otherwise brougit
into the purview of he "zone of
consideration.” Several olficers
today threatened to launch an
agitation 1l the Jlst was not
corrected Immedtately.
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i‘ "IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
i
|

| Ooriginal Application No.180 of 1994
T . ‘

| Date of decision: This the 7th day of August 1998
i ‘ .

| The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman
I : ‘
!The Hon'ble Mr G.L. Sanglyine, Administrative Member

¥

‘Shri .Ananta Kumar Malakar,

Joint Secretary to the

Government of Assam. .

| Handloom, Textile & Sericulture Department,

. Dispur, Guwahati. : ...cesApplicant

| By Advocate Mr B.K. Sharma.
i o

-versus- N
| L. The Union of india, represented by the'
' Secretary, Ministry of Personnel, :
Public Grievances and Pension,
Department of Personnel & Training,
Central Secretariat, New Delhi. '

2 : -2, The State of Assam, represented by the
Chief Secretary to the Government of Assam,
Dispur, Guwahati. C :

3. The Commissioner & Secretaryy
Personnel (A) Department,

- _ _ Government of Assam,

5 _ Dispur, Guwahati. .

4. The State of Meghalaya, represented by the
Chief Secretary, Government of Meghalaya:
Shillong. ' '

5. The Union Public Service Commission;

.. Represented by the Secretary:

~ Union Public Service Commission: -

| . Dholpur House, New Delhi.

|' 6. The Selection Committee constituted

: under. Regulation 3 of the IAS (Appointment

: by Promotion) Regulation. 1955 for

! preparing the list of members of
State Civil Service for nomination. to -
the IAS for the year 1994-95, '

) represented by its Chairman,

i C/o the Chief Secretary to the

P Government of Assam, pispur, .Guwahati.

7. Mr Debabrata Chakraborty

8. Ms Gayatri Baruah

9, Mr Shantanu Bhattacharjee

10. Ms Sunanda Sengupta

11. Mr Bhudev Basumatary’

‘ 12. Mr Anup Daolagopu .

. ‘ | 13. Mr Dibakar Saikia . v.ses.Respondents
w By Advocates Mr A.K. Choudhury, Addl. C.G.S.C.,

pr Y.K. Phukan, Sr. Gaovernment Advocate, Assam,

. Ms .M, Das, Government Advocate, Assam, and
! Mr B.K. Das for respondent No.9. :
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BARUAH.J. (V.C.)

. . The applicant, a member of the Assam Civil
Service Class I (ACS for short) was recruited to the
said service in 19751 He belongs to a community llsted

. in the . Schedule of the Constitution. At the time of
=filin§'of this application'he was;holdfng the post of
Joint Secretary: Government of Assam, Department of
Handloom, Textile and Sericulture. Applicant's'position
‘in the gradation list as on 1.1.1994 was at. serial
No.1l3. He states that he has a distlnguished service
career in the ACS. He worked in various capacities in®
the said Service from April 1976 till the date of filing
of thlB application as mentloned in para 4.2 of hls

application. According to him, his service career is

excellent.
2. In the year 1993 the applieant was communicated
with an adverse remark in his Annual . Confidential

 Report (ACR tor short) for the period from 1.1.1990 to

22.12.1990. These. remarks were communicated to him on

17.3.1993, i.e. after two and half years;-He~submitted

representation on 3.4;1993 for expunction of the
sdverse- remarks entered  in his ACR. However,. the
reg esentation was not dlsposed of for more than a
ﬂ whn . Besides, the State of Assam- the 2nd respondent:

&2
1"3‘/i,ec3.ded to initiate a departmental proceedlng against
i

‘“ the applicant vide letter dated 17.3.1993. The

‘appllcant feels that "pecause of this his case for-

promotion to the Indlan Administrative Service (IAS for

;\ ~short) Cadre was not considered for the year 1993-94.
N _ :

=




2

A However, ' a junior ofticer, Shri B.B. Hagjar, was

“Fromoted. Shri Hagjar's poéition as per the seniority

list was -at serial No.2l, whereas the appllcant 8

position was at serial No.l7. The preparatlon of the

select list for recru;tment to the IAS Cadre for the

next year, i.e. 1994-95 was under process. Apprehending .‘

_that, he might be overlooked this. time also, the
”:appliéant approached this Tribuhdl'iby “filing an
original application (O.A.No.7/2 of 1594). The said

. original applicétion was disposed of on 8.4.1994 by
this Tfibunal holding interalia thaf the adversé

" remarks of 1990 could not be aéted upon to deny the
promotional avenue ot the applicant. At that time the
Tribun;l'was informed that the Government had already
dbcided to drop the departmental proceeding againét the

applicant, initiated vide letter dated 17.3.1993.

However, it was also informed to this Tribunal that

¢ another departmental proceeding had since been drawn up

‘-againyt the applicant. This Tribunal, held that the

ent departmental proceedlng inltiated agalnst
‘" i11cant in the month of April 1994 could not be
=Iinto account by the Selection Commlttee which

dted the selection pfocess from 29.3.1994 for

—
[}

.L,ﬂpreparlng the list of ellgxble ACS Class I ofticers for
nomination to the IAS. The original appllcatlon

No.72/94 was disposed of by this Tribunal entrusting

the Selection Committee with the responsibility of

‘preparing a select list for the year 1994-45 without
/—"'

- taking into account of the adverse remarks “made agalnst

the appllcant in the year 1990, d15c1plinary proceedlng

initiated in March 1993 later on dropped and also the

'——___——‘____,_._—————"_7—“
disciplinary proceeding initiated in the month of Aprll

}ﬁ’ ‘)féb;"’ . _ 1994.ccecses

PR o e
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1994. By the said order passed in O.A.No.72/94, the

Tribunal further directed the respondents to recommend
and forward the name of the applicant immediately .to

the Selection Committee for consideration as to whether

his name could be incliuded in the select 1list tor

SR S

promotion to the IAS Cadre for the year 19Y94-95.

Because of the order passed by this Tribunal in the

0

‘aforesaid original application No.72/94, the applicant
. i : -

e ey e

had reasonable expectation of promotion to the IAS -
cadre in view of his position in the seniority list and -

also his otherwise <clean and meritorious service

record. The applicant came to know ffom a news item
, puplianed in an‘English Daily that the Government had
finally prepared a list ot seven ACS officers out of
_the twentyone selected officers to send.their ﬁames to
~the U?SC Selection Committee for consideration. As ber

the said news item, the name of the appllcant did not

find place among those seven selected candidates. This

e Was done in a very secret manner; only the name of the ;

1 Sted ofticers had been published. The applicant was

: T eels
A B o} :
el sur, rieed to know that the seven otflcers selected for

ﬁ ’ 2 dtlon to the IAS Cadre who were much junior to the

&\ 24 _ I i d

\g\\‘ icant. He further states that as per the seniority
\fzgﬂ‘” : Lgst of the ACS officers, the applicant's posxtlon was

.at serial No.13 ynlle five of those seven officers,
‘namely, Bhudev Basumatary, A.K. Daolagopu, A Dibakar
Seikia, D. Chakraborty, end sSmt G. Barua (respondent
Nos.1l1l, 12, 13, 7/ and 8 respectively) were placed in
serial 'Nos.14, 19, 20, 39 and 42 respectively in the

.ng\"' seniority list. From this, according to the applicant,

these otticers were much junior to him. The contention

““of the applicant is that the Selection Committee was

not properly constituted inasmuch as the Chairman,

M_' ! Boardeeeees
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Board of Revenue, Assam and the Commissioner ot
Division, Meghalaya, were not present. Therefore, the

Selection Committee was not in contormity with

“Regulation 3 and theretore, proceedings are not
.sustainable in law. The turther submission ot the
applicant is that the 1list prepared by the Selection

- Committee was contrary to the guldellnes and the

executiVe instructions of the Goverqment. Besides, as

per Regulatlon 5 (of 1955 Regulatlon) there should have

been relative assessment of the service records of the

eligible officers and only. those otficers who upon.

their overall service record had been classified
toutstanding' 'very good' and 'good' should Dbe
nominated to the IAS Cadre. The respondent Nos.7 to 11,
the applicant states, had serious allegations of
corruption and certain vigilancg enquiries were pendihg
against them. the Selection Committee, however;, ignored

those in violation ot the requirements of Regulation

. 5(4) and (») (of 1955 Regulation) in flnally selecting

them tor nomination to the IAS Cadre. The applicant
was, according to him, most unreasqnably'and unfairly
overlooked. The applicant has referred. tb in his
application, the Government of India; Ministry ot Home
Aftairs'Letter dated 28.7.1965. As per the said letter
certlfzcate of integrity ought to'Be recorded by the
Chlef'Secretary to the State Government in respect ot

eligible ofticers and those are to be placed before the

Selection Committee tor promotion to the IAS Cadre.

This - was not done. The further allegation of the

applicant is that the Selection Committee tailed to act

in conformity with the instructions of the Government

:

&_- . . ofoocolooo;




ot ' India contained in the Ministry of Home Aftairs

A.letter dated 8.6.1965 read with the Ministry of Home

i
a
4

Affairs letter dated 28.7. l965.~ pecause of “these
anomalies, the selection %f the candidates was not fair.
just and reasonable and cannot sustain in lawv. Besides,

the appllcant also states that it 1is imperative on the

1part of the Selection Committee to record the reasons

for supersession and this must not be done in'e hush,

hush manner. The 'authority should . maintain ~complete

transparency in these matters. Therefore, according to

_the applicant. the ‘gelection of the t1ve ofticers tor

promdtion to the IAS Cadre . was contrary to the
Regulation,and Government Of India's guideiines and not

intormed of reasons. Because ot these, .the applicant

has approached thls Tribunal praying interalia for

‘order to get aside and quash the impugned gelect list

prepared by the Selection Committee in its meetlng held

on 29.3.4994 and to direct the respondents to implement

the earller select list of 1993 tor the purpose of

\ making appointments by way of promotion to the IAS and

talso to direct the.respondents to allow the appllcant

to cross the eff1c1ency bar with etfect trom l.3. 1991.

3. In due course the + respondents entered

appearance. Respondent Nos.2, 3 and © have also filed

their written statement in the month of February 1995.
Another written statement was filed by respondent Nos.2
and -3-511 becember 1996. Respondent Nos.5 and ° elso
nave fiied thelr wrltten staements. The applicant has
filed additional written statement. The respondent No.9
also has tiled objection against the additional written
statement of the applicant. In their written statements

respondent Nos.2, .3 and 6 have controverted the

g

/E%i;””’ o ’ averments...tececeee
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\/gyeiments of the applicant. At para 3 of their written

! iﬁ;tement they have inter alia stated as follows:

W\ u.eee....The case of the applicant
was considered by the Selection Committee
in its meetings held on 31.3.1993 and
29.3.1994 for preparation ot select list
ot SCS ofticers tor  appointment to IAS by
promotion. The ofticer stated to be
junior to the applicant was appointed to
the IAS by promotion as he found his
place in the Select list for 1993-94
prepared on the basis ot merit cum
seniority. Even though the applicant came
. within the zone ot consideration, he did
not find his place in the said. Select
list. As the Select 1ist for 1994-9> is
contidential it is not known now if the
applicant's name is included therein."

4.  Again in para 4. the said respondents have {
: . 1
stated that the select List for - 1994-9y5 was
confidential and it was not known if the applicant's ;'l&

name was included therein. rhey further submit that as R

the Select List tor the year 1994-95 was prepared on : ‘ﬂ

29.3.19y94 after due consideration "¢f the cases of the 5
required number of eligible officers ‘including the i
applicant. the question of considering his case afresh

would not arise. It has been further contended in the

said - written statement that the selection of the ‘

s applicant was made on the basis of his service record.
7 Tﬁe sé%?, respondents have also stated that aenibrity 2
‘*?' was n&%ﬁﬁhe sole criterion for selection; it was on the

basis?of%&érit.cﬁm seniority. Regarding the absence of

g

PR )
thesme ber s other than the Chairman, these respondents

e,
AR 9

P N AN . ,

}hAV%Gﬂstated that this would not invalidate the
proceedings of the Committee it more -than halt the
.members ot the Committee had attended the meeting. The . [

said respondents have also stated that there was no

unfair treatment and the selection was made strictly
under .the provisions ot the 1law. The allegation of ‘ L

violation of the provisions of ‘the Constitution, 4

e .according to these respondents, are nothing but a mythe

‘;:;ngﬁgwé ﬂzef" | ] Tné........if
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have stated that the Selection Committee presided.qver \“

by‘the Chairman, UPSC, had made the selection of the § !
Sés officers for promotiontto the IAS Cadre. The said |
respondent have also stated that the service records of \
the §ff1cers are in possession of the State Government l
énq it is the State Government who wogld'be in a better
position " to say about the averments 'made by the

[N
applicant. Regarding the direction. given by this

Tribunal in its order passed in original application

No.72/94 this respondent has staﬁed thus:

"However, the Selection Commitfee
‘Meeting for promotion of scs officer to
IAS Cadre of Assam Segment - of Assam-
Meghalaya Joint Cadre had already been
held on 29.3.94 at New Delhi. Shri
Malakar, the applicant was considered at
S1. No.4 tor promotion along with 20
other eligible otficers. It is submitted
that the judgment dated ©.4.94 1in OA
v 72/94, was pronounced well after the ,
. selection Committee Meeting ‘had taken L
w N place. Hence, there was no occasion for '
e the Selection Committee -to take the b

: direction dated  8.4.94 by Hon'ble

‘mribunal 1n OA 72/94 into consideration

while assessing the service records of
Shri Malakar, the applicant. Moreover the |
Selection Committee became functus b
otficio after the meeting on 29.3.94." Y

The 5th respondent in its written‘statement has

B also referred to a decision ofvthe‘Apex Court ‘in case _1\

of R.S. Das -vé— Union of India and others reported in
'1u87 SC 5Y3. Reterring to the said decision the 5th .
- respondent has etatedAthat the Apex. Court observed that.
the amended proviéion ot Regulatibn 5 cqrtailed and
‘restricted .the role of seniority. in theA pfocess of
éelection. Priérity should be given to merit. Regarding
((f{ﬁ; ’ ' Ilthe fhp;épér consiitution‘ of thé Selection Committee

' \§§%¥D : theIStn respondent has categorically stated that under

Regulation 3(3) of the IAS (Appointment by Promotion)

A —

The respondent No.5- UPSC, in its written statement ' 1 \\



Begulation, 1955, the absence of a member other than

the Chairman or member of the Commission shall not
invalidéte the proceedings of the Committee it more
than halt the members ot the Committee had attended the
meeting. It haé'been further stated that in the present
- case” out .of five members of the Selection Committee
fqur weré present which is more than half of the total

¢ , i
strength. Regarding not recording of reasons in

sglectipg junior persons ignoring the claim otlsenior
. officerq like the épplicant this respondgﬂt-has stated
that under-IAS (Appointment by Promotion) Regulation,
there is no sucﬁ provision to recbrd‘ the reason for
supersession. in this connection also the said
respondent has reiterated what has been stated b? the
Apex ‘Cburt in the case ot R.S. Das (Supra). The

.Selection Committee is  required to categorise the

eligible otficers in four different categories, namely,

W& 'Youtstanding', ‘'very good', 'good' and ‘'unfit': on

- N :

i overaﬂi assessment of the service record. As per the
\ ol '

. said _’“%ecision after categorisation  is made the
o . :

tee has to arrange the names of the officers in
o .

,“?1ect List in accordance with the procedure laid

: down under Regulation 5(b). In arranging the names in
Mg, g0 ' : . .

the Select List the Committee has to follow the interse

seniority‘ of the officers in each category. However,

the number of officers falling in one category should .

be arranged in accordance with the seniority, and

therefore, for the purpose ot listing the names of one

. category such as ‘'outstanding' or ‘'very 'good‘ the
- seniority should be maintained. If a junior ofticer’'s

name finds place in the category of ‘'outstanding' he

m@"@‘-a . o o |
C/Q  _ o o jé&//”f/ .-" BENAiOL . eansnien.
égbacgnt : '

« Will be placed in a higher position in preterence to a

S5\
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\D\ senior otticer tinding place in 'very good' or 'good!
| category. In that process the junior officer havinc
higher grading would"supersede the senior. The said
decision further held thet where selection was to be

nade on merit alone tor promotion to higher service
selection ot an ofticer, tnough Junior in service, in
preference to a senior does 'not strlctly amount to
isuperseeslon. The 5th respondent further states that
pendency of the departmental proceeding would not be a

‘bar for inclusion ot those otficere in the Select List

if such officers are found suitble otherwise.

6. We have heard Mr B.K. Sharma; learned counsel
tor the applicant, Mr A.K. Choudhury, Jlearned Addl.
C.G.S.C. appearing on behalf of respondent Nos.l and 5,

Dr Y.K. Phukan, learned Sr. Government Advocate, Assam,

ﬁ and Mr B.K. Das, learned Sr. counsel tor respondent

No.9. Mr Sharma submitted before us tnat in spite of

) the direction given by this Tribunal in the original

;ppllcatlon No 72/94 (which decision has now reached

tinality) the case of the applicant was not

_ 5, His case was not considered.witnout taking

.ujﬁf”«il;wﬂajﬁizéago considertlon the departmental proceedings' and
T ETOL

PR A
:;_ﬂ,%y adverse remarks which was subject matter in the Baid

-

orlglnal appllcatlon and because of this the applicant

was deprlved of his promotlon to the IAS Cadre and his
juniors had been promoted. According tc Mr Sharma the
applicant wae entitlied to get his promotion with
retrospective effect. His turther submission was that

£ the promotion was actually denied to the applicant on
“u o the\ground ot adverse remarks which were_comnunicated
- \£¥QJSJJ 'to him belatedly and this Tribunal in its order'dated

. - 8.4.1994 passed in  0.A.No.72/94 directed the

C:;g;@p/,, , respondent8..eceseas
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r@gspondents not to take into considertion the adverse
remarks. He turther submitted that in the present case

the applicant had been given his promoﬁion, but not

with retrospective effect. This was his grlevance. The

'learned counsel strenuously argued that. the only ground

aken by the 5th respondent was that at the time of
selectlon the airection given by this Trlbunal was not
received. He submitted that it was true that on the
date when -the meeting was neld for 'selection the 5th

respondent might not have received the ordery but,

according to- My Sharma, the date on which the meeting

- was held the selection ws not made grinal. It was -onlty

after the final approval ot the 5th, respondent the
select List became tinal. Mr Sharma also challenged .the
constitution of the Selection committee. Mr A.K.

Choudhury refuted the contentions of Mr‘B.K. Sharma. Mr

'B.K. Das also supported the decision of the UPSC. .

1. On rhe rival contentlons ot the learned counsel
torg, | the parties: it is now to be seen whether the
seiﬁrgaon was made in a proper manner and whether the
appllcant was entitled to get promotion © with
relroig'ctlve effect. Betore we consider the

g of the learned counsel for the parties it

apposite to jook to some of the’ relevant
provisions regarding app01ntment by pronotion to the
IAS Cadre. .

Y. The Central Government in consultatlon with the

State Government and the ypPsC have ‘made Regulations

known as IAS (Appointment by promotion) Regulatlon,

1955. Tnls Regulation was made in pursuance of Sub Rule

1 ot Rule 8 ot the IAS (Recrultment) Rules, 1954.

)jﬁ}ob/ ' Regulatlon Beanasnes

RSO,

|
1
|
A
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basis .0t the recommendation of the Committee on I
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Regulation 3 prescripes the procedure for constitution.

of a committee to make selection. We quote Regulation "

3:

"3. Constitution of the Committee to make
Selection.~ There shall be constituted
for a State Cadre or a Joint Cadre
Sspecified in column 2 of Schedule a
Committee consisting of the Cnairman_of
the Commission Or where the Chairman is
unable to attend, any other}member ot the
Commission representing it and other
members specitied in the ‘corresponding
entry of column 3 ot the said Schedule:

" Provided that- ‘

(i) no member ot the Committee other

than the Chairman or the member of the
- Commission shall be a person.who is not a
‘ member ot the Service: !

(1i) the cCentral Government may after .o b
consultation with the State Government N
- concerned, amend the Schedule. ‘

L

(2) The Chairman or the member of the
Commission shall preside .at all meetings ‘ {
of the Committee at which he is present. ' f}

(1) The absence ot a member, other than
the Chairman or member of the Commission,
shall not invalidate the. proceedings of
the Committee if more than half the
members of the Committee had attended its Lo
meetings." , : - ' .

The Government of 1India had taken a decision -on,vthé

:p€<vention of corruption that the Chiet Secretary to

.tﬁﬁa State Government should record a certiticate of ' e
o | B : : . : '

A;qhd%é eligible ofticers whose cases are placed before
/

‘/A /

’ghé Selection Committee. The Selection Committee shall
al consider the question ot suifability of the
offidersf for se;eééion with reference ~ to  their
integrity and should 'specifically record in their
proceedings that they were satisfied trom .the remarks

in the confldéntia; reports of the'offiqers.

9. Among others, the Regulation 5 prescribes the
procedure tor " preparation of the 'list of suitable .

ofticers. As per the said regulation each committee

‘%L—" L , snall.......f
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A‘Shall ordinarily meet at an interval not exceeding one

 year' and prepare a list of such members ot .the State

Civil Sérvice, as are held by them to be suitable for
Epromotion.to the Service. fhe number ot members shall
be more than twice the number of substantive vacancies
anticipated in the course of the year commencing

from the date of preparation of the list. The committee

1

" -shall consider for inclusion of the said list the cases

?of' the members ot the Civil - Service 1in order ot

seniority in that service ot a number which. is equal to

three times the number referred to in sub-regulation

(1). However, such restrictions would not apply in

respect of a State where the total number of eligible

‘officers is less than three times the maximum possible

Bize of the Select List. The committee shall not also

‘consider the case of a member of  the State Civil

' .

Service unless on the first day of the year in which it

‘meets he is substantive in the State Civil Service and

“has completed not less than eight years of continuous

service in the post of Deputy Controller or in any

other post or posts declared equivalent thereto by the

State Government.

'flOL From mere reading of ‘Regulations 3 and 5 it

appears that a committee shall be constituted under

Regulation 3, however, absence of a member other than

the Chairman or membér of the Commission, shall not

invalidate the proceedings ot the Committee if more, than

-half the members of the Committee had attended its

meeting.

11, The contention ot the learned counsel tor the.

applicant was that the committee made the selection in

:vio;étion'of the provisions of Regulation 3 inasmuch as

the Chairman, Board of Revenue and the Commissioner

H—

remained. cecess

e v—— e«
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remained absent when the decision was taken tor
preparation of the 1list of suitable candidates.
Therefore the Select List in absence of the said members
was invalid. This was, however, retuted by the learned
counsel tor the resppndents. As per Sub regulation 3 of
Regulation 3 the absence of any member other than the

Chalrman or member of the Comm1881on will not 1nva11date

‘any proceedings of the committee if more than half ot

the members ot the committee attended the meeting. In
the instant case there was more than fitty percent ot
the members present and only the Chairman, Board ot
Revenue and the Commissiocner remained apsent; lherefore,
the requirement ot Sub regulation 3 ef Regulation 3 had
Been.tully complied with. We are ot the opinion that the

contentlon of the learned counsel for the appilcant that

the selection was made by not a properly constltuted

',commlttee, has got no force. Accordlngly we reject the

saldA ontention.
0 % .
12. ,z So far the preparation of the - belect List is

. \t
gbn¢%yned, in our opinion, it was rightly done. The

/ \'c.

A."T%;l____j.__<3§A
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gig'ﬁg .ﬂ\Aﬁgarned counsel for the 5th respondent had drawn our
e gy dhvr""""

““~~~” attention to/ a dec151on ot the Apex Court in R.S. Das
" (Supra). "he said respondent has countered';ne averments
made by the applicant saying that while superseding the
applicant no reasons were required to be recorded. In
para 18 of the ‘said decision .the Anex Court has
categorically stated thus:

"The amended provisions of Regn.5
have curtailed and restricted the role of
‘seniority in the process of selection as
it has given primacy to merit. Now the
Committee is required to categorise the
eligible ofticers in four different
categories, namely "Outstanding", “Very
.Good", "Good" - and "Unfit" on .overall
relative assessment ot their service
records. After categorisation is made the

Commlttee........

. —




Committee has to arrange the names of
officers in the select list in accordance
with the procedure laid down in Regn.
5(5). In arranging the names in the
select list the Committee has to follow
the interse seniority of officers within
each category. If there are five officers’
fall within the "Outstanding" category
their names shall be: arranged in the
order having regard to their interse
seniority in the State Civil Service. The
same principle is followed in arranging .
the 1list from amongst the officers
‘ falling in the category of "Very Good"
and "Good". Similarly if a junior
officer's name finds place in the
category of '"outstanding", he- would be
placed higher in the list in preference
'to a senior officer included in the "Very
Good" or "Good" category. In.this process
-a junior officer if categorised
"Outstanding" or "Very Good" would
supersede’ his seniors. This cannot be
helped. Where selection is made on merit
alone for promotion to a higher service,
selection of an officer though junior in
service in preference to his senior does
not strictly amount to supersession.
P ' Where promotion is made on the basis of
; seniority, the senior has preferential
right to promotion against his juniors
but where promotion is made on merit
< : alone, senior officer has no legal right
' to promotion and if juniors to him are
selected for promotion- on merit - the
senior officer is not legally superseded.
When merit 1is the criterion for the
selection amongst the members of the
service, no officer has legal right to be
selected for prmotion, except .that he has
only right to be <considered along
with others...ccceeeccecvecs”

13. = Therefore, following the said decisiop of the
ﬁpex Court we find no reason to hold that the applicant
jthough being a senior officer was overlooked. On that
ground the selection cannot be set aside. Now we are
left with the case regarding taking into considgration
bf the adverse remarks. It has to be seen whether the
Selection Committee actually took into consideration

the adverse remarks of the authority.

2
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14. In original épplication No.72/94 this Tribunal
by - order dated B8.4:1994 held that the belatedly
communicated adverse remarks should not‘be taken into
consideratioﬁ while making the selectibn; but in the

" selection for the year 1993-94 the Selection Committee

took into consideration ‘of the ‘adverse remarks. This
Tribunai held that those adveréé remarks could not be .
aéted ‘upon to deny the promotioﬂal avenue of the
applicaﬁt‘and accordingly in the afoqeséid judgment it
was heid that the applicant deserved consideration by
the Selection Committee in the matter of preparation of
@he Select List for promotion to IAS. Thefefé;e, this
Tribupal disposed of the aforesaid application by giving
the following direction:

"The respondents are directed

Y to. recommend and forward the name of

'}E; the applicant, -Shri A.K. Malakar, ACS

< (= (8C) alongwith his records immediately

A‘;gyg?‘ to the Selection ' Committee for

T ﬁ Ao/ consideration . while preparing the
SRS select list for promotion to the IAS
e S for the year 1994-95, Assam -
WU b Meghalaya Joint Cadre. The Selection

Committee shall not take into account.
the adverse remarks for the year 1990,

disciplinary proceeding initiated in

March 1993 since dropped and also the

disciplinary proceeding initiated in

April 1994 keeping in. view the
findings above in the order."

As per the said decision the Selection Committee ought

-not to'have taken into consideration of the belatedly

communicated remarks and accordingly-directed the State

of-Assam,'respondent No.2, to send the rele§ant records
to the UPSC, respondent No:S, and also fespondent No.6
for consideration of the case of tﬁe applicant afreshf
However, as submitted by the learﬁed Government

Advocaté, Assam, .there was no meetihg of the Selection

Committee in the year 1995. The departmental proceeding -

instituted.ecececesscece

'EZ/”'
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1nst1tuted against the applicant was dlsposed .0f by

order dated 2.2.199¢ éxonerating the applicant from the

charges of the Departmental proceeding. Besides this,

the adverse remarks made against the applicant in his

ACRs for the period from 1.1.1990 to 22.12. 1990 were
expunged by order dated 5.2.1996 Thereafter a meeting of
the Selection Committee was held on 6, 2 1996 after the

order of this Trlbunal dated 8.4.1994 bPassed in original

vappllcatlon No.72/94. The' Selection Committee was

appriaed of the conclusion of the departmental
proceeding instituted againat the applicant ang the
expunction of the adverse remarks. According to the
State Government thlsvlnformatlon was received by the

Under Secretary, UPsC on 6.2.1996 at Shlllong when.' he

came in connectlon with the meeting of the Selection

Committee. The applicant found his place in the Select

List prepared by the Selection Commlttee on 6. 2 1996 and

‘he: got his promotlon to the IAS. It .was also submitted

v&
con51d§ratlon of the Selection Commlttee meetings held

”J
that 7 though the applicant came within the zone of -

"as he had adverse remarks. But the learned Gevernment

v

Advocate, Assam, could not place anything to show
whether there was a subsequent Rev1ew Selection
Commlttee meeting for consideration of the case of the
applicant. The decision of the Tribunal in original
appllcatlon No.72/94 was that the adverse remarks made
against the applicant which was communlcated belatedly

could not be acted upon and direction was given

B
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accordingly. However, there is nothing on the record to

-8how that the case of the applicant was considered.as on

31.3.1993 when the meeting was held for selection for
the year 1993. On the other‘hand, the 5th respondent-
UPSC, in its written statement have categorically stated

as follows:

"However, the Selectlon Committee i
Meeting for promotion of SCS officer
to IAS Cadre of Assam Segment of
Assam-Meghalaya Joint Cadre had
already been held on 29.3.94 at New
Delhi. Shri Malakar, the applicant was
considered at S1.No.4 for promotion
along with 20 other eligible officers.
It is submitted that the judgment
dated 8.4.94 in OA 72/94, - was
pronounced well after the Selection
. Committee Meeting had taken place.
sHence there was no occasion for the:

} ﬁSelectlon Committee to take the
Wirection dated 8.4.94 by Hon'ble
\%?ibunal in oA . 72/94 into

consideration while assessing the
1 /Eerv1ce records of Shri Malakar, the

: ,/‘ ’“appllcant. Moreover the Selection

e Lommittee became functus officio after

~w§¢the meeting on 29.3.94." .

" From the above written statement it is now very clear

that' the case of the 'applicaht was not éonsidered
without the adverse remarks as on 31.3.1993. This, in
our opinion, is contrary to law.. There ought to have
been a Review Selection Committee Meeting ﬁo consider
the case of the applicant without taklng into
consideration the adverse remarks for the perlod from

1.1.1990 ‘to 22.12.1990 as on 31.3.1993, when the

‘Selection'Committee Meeting was held for selection as on

‘31.3.1993. Therefore, we find sufficient force in the

contention of the learned counsel for the applicant in

this regard.

o —
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3.caee was considered with the adverse remarks belatedly

15. it is an admitted fact that the applicant's

communicated. In all probability his name did not f£find

‘ place in the Select List of 1993 because of the adverse

remarks. For the next selection, i.e. 1n 1994, the

applicant ‘apprehended that  the ‘same thing would be
repeated in his case and he would be deprived of his

legitimate right. Apprehending that, the -applicant

~ approached this Tribunal by filing original application

No.72/94. In the said application the applicant, among
others, prayed for the following relief, which we quote
below: .

"(a) a direction to the respondents to

app01nt the applicant to I.A.S. on
promotion with effect from the date of.

such promotlon of- his
batchmates/junior with all
consequential benefitS‘ including

seniority and salary."

:.In- the above prayer the appllcant prayed that his case

should be con51dered without the adverse remarks as on

31.3.1993. At the time of filing of the application the

Select List for 1994-95 was not vyet decided. This

T

Tribunal gave direction to the respondents'to forward
the }name' of the applicant alongwith his record
1mmedtately to the Selection Committee for consideration
h11e preparlng the Select List of IAS for the year
l994~é5. This only means that, when the selection would
bermade his case should also be considered, but the most

important fact is from which date he .would be entitled

,/ﬁ; per rule if the adverse remarks - were taken into

to
'///églsideration not . 1ega11y then his case ought to have

been considerea,as oéé}l 3. 1993 However, on the date of
passing of the order the gelection Committee had already

made the selection and there was no selection for the

}22//” year.seessss
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year 1995. In 1996 there was a meetlng of the -Selection

Commlttee in which the appllcant was found fit. It may

be mentioned here that the departmental proceeding had

since been withdrawn and the

respondents had also
expunged the adverse remarks. ThlS wlll go to show that

the applicant's right to be considered would spring back
to the date of 1993 and his case .ought to have been
con51dered in that year ahd only 1f he would not qualify

in. that year hls case ought to be considered in ‘the

subsequent years. Unfortunately, this was not done.
- 16, We, therefore, direct the respondents to hold
‘ revieg selection as early as possible,, at any rate

.of th;s%'rder to consider the case of the appllcant as
H' "l
on, 31\3} 993 hnd if he is/ found eligible for recruitment
Ffivjfv.go the cadre by way of promotion in that year this
Coe should be, done. If not his case ought to be con51dered
in the next year.
17. With the above direction the application is
accordingly disposed of. No order as to costs. .
T e — ——— o | _ ’ .
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‘From&‘ : Shri AK.Malakar, I1AS b

" Labour Commissioner, Assam,
Gopinath Nagar,

Guwahati 781016 (Asam) Q¥ 21— - 9]

To : The Chief Secretary
Gowt. of Assam,
Dispur, ‘ | )
Guwahati 781006 /

SUBJECT : RETROSPECTIVE EFFECT OF PROMOTION / APPOINTMENT TO LAS.
REFERENCE: JUDGEMENT AND ORDER DTD. 7/8/98 PASSED BY THE HON'BLE CAL. -/
GUWAHATI BENCH IN OA NO.180/94 (A.K.MALAKAR Vs, UOI & CRS)

Sir,

With reference to the above, | with due deference and profound submission beg to state Jat the
Hon‘ble Tribunal by its judgement and order dtd. 7/8/98 passed in my case OA No.180/94 has been
pleased to allow the same. A copy of the Judgement is enclosed for your ready reference.

~ In terms of the findings recorded and conclusuons arrived at by the Honble Trlbunal my

" promotion/appointment to 1A.S. effected in 1996 pursuant to inclusion of my name in the 1996
select list should now relate back to 1993, with all consequential benefits including refixation of year
of allotment and seniority. The Gowvt. of India may kindly be moved towards implementation of the
directions contained in the aforesaid judgement. It may also be mentioned that my E.B. held back in
1993 has also been allowed to be crossed in 1996.

Your early action in the matter will be highly appreciated.
With sincere regards,

Yours faithfulﬂ‘”_LWQA\/.
(A.K.Malakar, IAS) Q\- R -9

Copy to

The Secretary to the Govt. of India,

Ministry of Personnel & Public Grievances and Pensions,

Central Secretariat, New Delhi. |

- He is requested to take the follow up action to wards antedating the
" promotion/appointment of the undersigned in terms of the directions of the Hon'ble

CA.T., Guwahati Bench passed in OA No.180/94.

(A.K.Malakar, IAS)
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i L COVE n THT OF ATSAM A

‘ BAPATELITY OF PIROOMAEL (FERSONIELS 5A) b

. L AUSAT BECRETARIAT (CIVIL) DISPUR
| ', , w,\mhﬁm-— THING
o '; - "."'('I ol ; ’ | }1§ - ’ o
- - S Dat@d Digpur, the  g4ath April,2000
- AR = '- : -‘,—/———':
e oo .
o .
oshrd AoiLMalakar,TA3
o - Labour Commissionar, Assam,
‘ - /;§EMvﬂhq*t.
sl g  Reviev of the Sslect lists of 159293 and
Vo 993334 Cor promoticn to TAS.
. 1Y
N

S

4 om directed to say that in pursuance of
e oder dated 7.8.93 of the Nonourable Central Adminiatra~
\ tive Tribunal, Cuwahatl Bench, the Nevier Selection Committas
met on 154272 10 reconsider the coasae of your promation te
LAS fvom the 1992-33 and 193394 Select lists. Tha  Review
Sadentlon ComiTlan d1d not recownand any change in the e
Selest Liats after maling =n overall relative asssessnent of

: ~\your sacvice rssords. The Unden Mablie Zervice Commission
‘ wa abproved the rocommendation of the Review Selec tlon

Comulttne nnd mmﬂ& it finml, T

——, Taursa faithfullytb
My St D
| P ”m\«p‘

| ( Ht.onus )
LS Under Seeretary to the Govte of Anoan

N "',/)’CUU o e .
Mamn Hive s ;,m""zf it / '“f"i'}"fzswu iNated Dispur,the  §almAnrdl2000
L@pj 3 g
1o Tha Uader Sasratary to the Covtenl IndiaMinlstry of

o Rﬂ gonned, PoGe & Ponsionz, Deptt. of Pevwewm 2L [y
N .mm rs North Rlocl, Mew Dalhie

Ze ‘The Under Resvetarr, Unlen Publis Sarvice C‘fcmﬂi sslon,
Dhalpuar House, Shabdaban FoadHaw Delbls 190017,

Je Ty Uye Regiebtpor, Contral Mdministrative Tribunal,
\ Guuahatd Baooh, O 'Jvﬂvnm -

By order 21,

34»5“ ' H!)

{ H.Meanu \ )

i K Iyder Secratary to the Govi.of Asam
S R ('H(' ano e
G Vkﬁ ,vqkh‘* e B
R St %
\/@’Q ’ \ ’\l "\},‘1‘ x A . | . ,
LR -Jl“ﬁ‘ "'_,' ! "
G- ;

[ K] [

T e ——————— -




At o i e T

—— | .
- > R NS PRI - -
ﬁv?;v(,; ;‘.";'?g?e‘v,; o 3

Pestral Ao o o Tt B g
: Q}\M$X T : .g é
EFORE THE ;Emgﬁﬁégg/m“bz RE

\.JL!\J‘JI‘"“W CH

ﬁ
L RLA

ﬂkL CKPFlchWNLt‘

ATIVE TRIELNAL

,.....3

(An application under section 19 of the Central
Administrative Tribunal dot. 1985}

R L Y, TSI |

Arnanta Kr.o Malalkar
. ...!\‘}S.....

Union of India & Ors.

IN_ THE MATTER OF

An additional statement of fact
highlighting certain subseqguent
development of the case with a

prayer to treat the same as a part

af the 0A.

The humble application above named:

MOST RESPECTFULLY SHEWETH

1. That the applicant claiming his promotion o IAYS  from

vjcx

A b Dar.

AWt eolT
21| 0502

the select list of 1999-93 and 1993-94 onwards praferred,wﬁmjmhﬁ

The said 0/ was disposed of vide jﬁﬂgment and  order dated
7.8.19%78. In the é;}q\judgmant the>Han‘ble Tribunal directed
reconsideration  of @hg\caﬁ@ af the ;p]xrant as admittedly
because of certain uncommunicated advarée remarks ACRs  for
certzin period Qere rot uvcllab?@k The raspaﬁdenta in  terms
of the Jjudgment and order dated 7.8.1998 issued an order
dated 12.4.2008 tm the applicant intimating the factA thaf
the review selection committee which met on 15.2.9% did not
recommend the case of the appli aant _Against the said order

dated 12.4.2¢08 the present 0A was filed. The applicant in

the &aid 04 mads categorical statement regarding improper




thé' part of the authorities to rewrite -

b

selaction of fhe case by the re@?em,gelectimn af the case by
ﬁhe review selection cmmmitiea, Qmmngﬁt‘the ather grounds in
para 4.22 and 4.23 of the 0A the applicaﬁt.paintediselectign
_ : _ . ,
committee did net take into consideration the full ACRs of

the applicant and came to the conclusion considering his

case in isolation.

-

Py -

2 'That.in terma'o% the judgment the case of ﬁhe éppliaant
is required to be reconﬁidered~by, the review selection
cnmmittée. for his prometion to Iﬁé re?ra%pectivelyi.Qithﬂut
t;&img into consideration the adverse .remarks that was
recorded in ACR fgﬁ the year 1@9& in éa muéh as hiﬁvcaée for
prmmntimn Was considered during fhe yea%s 197293 and‘ 19935~
94 denying the é;iétenﬁe af the adverse remarks recorded in
his ACRs for the year 1998 which was éuba&quentlyA expanded

by a communication dated 5.2.98. The applicant also pointed

out the fact ‘that the adverse remarks rﬁflecteﬁ'in the 19040

ﬁCRé'maE illegal taking into consideration the communication
dated 38.53.91 by wﬁich'perfmrmance of the applicgnt Was
dufly”appﬁeciated by the State Govt. with a specific requeﬁt
to place ﬁge_aame'im'hiﬁ ACR. However, the aforesaid .order

dated 5¢.%.91 was not placed in the ACR qf the épplicanﬁ-and

as 5uch it was not taken into congideration towards -

recording in his ACR  for the period w.e.f. 1.1.9¢ %o

26.12.98,.  This was the reason for  which the said ACR

reflected the gréding as below average. It was incumbent on

At Cmioe o~ -. " the ACRs after expansion of adverse

remarks and te place the communication dated 38.5.91.

A caby of the conmunication. dated

25.5.91  is  annexed herpwith -and

marked as Annexurz2—A-1.

8]
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Z. ¢« That true to the averments made by the applicant in the

3 A . o :
0A the Respondents now have issued an order dated 16.7.2602.

bl

conveying the gdecision to treat the  Annexure—A-1

appreciation letter dated 36.0.91 as pe~formance of the

applicant '&uring the ﬁericd of 1.1.98 to 26.12.94. By the

said communication it haz  further communication dated

16.7 . 268682 aisng’witﬁ the appreciation letter (Annexure-A-1).

ke kept in thg~regpectivé CR of the aﬁp}igant. ‘If has
further been récqrded in.the said communiéation;that.-there
Was noigdmpe to record tﬁevéﬁﬁ for the gaid year_mf 199¢  as
both the reyiewiﬂg and accepting officers: have'ialtaédy
retiﬁaa/demitﬁed office andlﬁhe remérd of asppreciation Qau]d
be treated as his‘ ACR for ﬁhe' period from 1.1.99 ‘to

2E, 12,98,

& copy of the said order dated

16.7.2862 - is annered herewith and

marked as Annexure—o-2,

Ser

h" That the - applicant - states - that taking into

consideration the order dated 16.7.26862 so  far as his

contention regarding -non-consideration of his ACR  in the

year 1998 in his true perspective by the earlier selection

committee as well as the review selection committee and both

selecéién cummitteé on the basis of incomplefajACRst in  as
much  as  there was no ACR for the year 1996 arvd thﬁa. gvert
after’ exﬁansian imf_ hig advarse remark his ACR . for 1994
remain fhe samé. ﬁdmittedly, the Annexure A-1 aﬁpréciatioﬁ

letter was. not kept in ACR till 16.7.26@2 " and haphv the

gelection committee took into consideration the case aof the

applicant as below average for the year 1999  whereas it

Qhould have been outstanding in terms of the letter of

appreciation dated IH.0.91.
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© B That the applicant states that in  the cearlier

prmceeding when the records were produced before the court
i% was revealed that the grading recorded for fﬁé 1periéd
1.1.9¢  to f22.12.9ﬁ‘ that is the pericd when the adverse
remark maé communicated to the applicamtu After'expansigh‘gf.
tﬂe adveésé remafk.the ACR was never rémritten “and ‘placéd'A
before the review selactﬁon committee.  Now taﬁing in?o
comsidefatian Ammexuré~Am1‘gndfﬂm2 cmmmunicationa the ACR of
the_ Applicamt for the said period  should hévé been
aUt%tamdiﬁQ'ﬁnsteadiof below average.

R, That the aforesaid ~development with the issue of
Ahnexure -2 erder has gﬁt % dirmct'bearing-in the issue
involved in this 0A and hence this additimnal affidavit hes
heen filed bringing,the same tb'the notice of the Hon‘ble
'Tribungl 'with a furﬁher;prayar’to tréat the as part af thé

‘¢

oa. - '
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Guwahati-7g10n

/\dwsar to tho' Govornor ~GQuwahati-7g1006

of Aos‘un

o (/),,.”.ﬂ. (
t ) \\.' . '

: N\ D.o kO ADY (8 )1/90/161

SOth May, 1991,

Hy dear '.‘,'?‘ -\f‘-’.‘.{'\-, B ‘ et

TR - From a review of the ioplementation of action under-. A
L the 20 901nt Progranme during the year 1999- “9) made_by:sithe | ° ,
A Planilng TR VeVTISpasntE" Department, it has been obser‘ved :
- that' the ‘performance in respect of .progranmmes relatan fg
.pointt Mo, 9 {e} has been quite: praiaeworth), as would: be,
clear from the- iollowan chart, ! A

B

TRENTY oInT PROCP AN a6
PROGRESS PFPHP] FOR THE TEAR 1930 1y

' .
-.-..........._..-..--....._-....‘... B R R Rk X T PR U

Point Iten Uit Topget hchievement o, |«nnl.1pe

—---..-..-....-....-..._...A..._....... T e M et e et m e -

to2 3 oA - 4 “

T e e e et v e te maas

T T e e et i .. LI S

9{e) ICDS mlock Mo  5p . 58 IOU'OO

-6-  AwexrEp A

]: - ‘ e | COMPL\ML‘N/[_)

--...'...—-.—.._.-.-_.....—-_-.-. Tt ie e e
v

e —.

w“! - o n

-

v

. . B
like to convey the ap l‘l"(l :H whoel the State Cavernment to ;“QJ‘%Q/M
SOfflcet conerrpnd, TIRNE homay e placed an Yhegr e iare .
Nlth hest wishes.

Yours sincercly, R ”(@bw\—(»hm..)é
!( | |

Samaddax 1AS. e v

e ;fiiCommxsrioner. Govt'. of Assan, %<"‘év
”'i%\é’:';.~“ p.tl &B.C. Department,

SR .fz"Dispur, cuwahatiw781006
AL

';’hrx C;R

i Jb a;/qa,(s o

'1/"1\11 g ‘['A—*A C,*téf

A : © Hay I conplinent you an thx" cennendable po roxmance ' ("'CBPVWV”\24”v£ﬁ%ZhﬁL
{ . of " the various depirteonts under your coentrol ¢ ZTﬁ)u may, . !

Y
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. NO.AAA.30/75/272 Sy
' 'GOVERNMENT OF ASSAM X
DEPARTHMENT OF PERSONNEL (PERSONMNEL«A)
> ASSAM SECRETARIAT (CIVIL) 3 DISPUR
CUWAHATI~6,
bBated, Pispur, the 16th July,2002.
e - I
‘ P : -
ORDERS BY THE GOVERNOR OF ASSAM

he was in ACS, earnscd adverse remaxks in his ACRs for the
pericd from 1,1,1990 to 20,12,1990 in recording stage of
the ACR,

Whereas, Shri Ananta Kumar Malakar,I2s, while * \////

And whereas, the adverse remarks earned by
Shri Malakar were communicated to him vide Govt, letter
oeAAA.30/75/202 dtd.6.3.93 in reply to which he submitted
representation againast the gaid adverse ramarko,

~ And whereas, a copy of the repregsentation was 'l V/
forwarded to the Recording Officer requasting o offer
hig views on the representation,

And whereas, the Recording Officer furnished hig
‘views on the representation of Shri Malakar Stating that
he stcod‘by hisz views initially recorded in the ACR of the
.0fficer for the said period, —_

\
\

N \\ And vhereas, Shri P.P,Srivaatava, the then adviser
to Governer of Assam during the period from 1920 to 1991
during which the administration of the State GF Agsan was

- under President's Rule, in B,0.letter No, AB(S)7/90/161
dated 30/5/1991 addregcsed to the Commissioner & Sacratary,
WePoTo & B,C,etc, Departments conveyed agppreciation of the
State Govt. for achiving the éEEQSE"EB“EEE";QEEEE*EE“IEEZ~
in ICBS programmes during 1990-1991 with specific mention ,
of daﬁﬁﬁﬁmabie—pmrfurmqnce*wﬁ*thﬁ“‘ffIEEEE"E@pa@rn@d and !

to keep the appreciation lett@r in thetr C. Ro amssiaro

» - And whereas, Shri A.K.Malakar was holding the , ‘
post of Eirector, Sccial Welfare during the above poricd
under the administrative centrol of WP, To&k B, G, eta,

Depaxtment he Sesgerved the appxaﬁmayiﬂn is meai@ving L Qﬁ}/

targat 1n 1mplamantat1ng IChs programmes,

And whereas, taking into consideration the appra-

~elation conveyed by the then Adviser to the Governor of
Agsam for the same period during which shri A.Ko.Malakar
earned adverse remarks from the Recording Officer, the

<;& deetse remarks earned by him were expunged,

S i} Contd, oo 2f=
N |
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And whereas, Shri A.K.Malakar made a Prayexr ¢o
Covernment for re-recording his ACR for the peried 1,1,1999
to 20,12.1990 which almest stood blank after expuncticn of

the adverse remarks zecorded therein,

"~ hnd whereas, there was no BCope to re-reeord the
said ACR as both Reviewing Officer and accepting Officor
has already Fetired/demitted effice,

. ‘and, therefore, the Governor of Assam decided ;
that the appreciation letter of the then 2dviser o CGovernor
should be treated as the recorad of performance of thri 2o X
Malakar during the~§§§icd from 1,1.1990 to 20912°19900J

.. 4& copy of this eczder along with a copy of ihe
appreciation letter shoulé bs kept in C.R..Dossier of the

officer,
TSR
BY ORDER AND IN THE NaME
OF THE GOVERNOR OF ASSAM, .
,\ | g,

\ ( J¢ P Laikia )
\ Commissioner ¢ Secretary to the Govt, of
Assam, Perscanel (a) Bepartment, Pispur,

o o
\,

Medb\No.AAA.30/7S/272-A Dated, Bispur, the 16th July,2003,
Copy‘tg:-

s &hri A.K.Malakar,xas,
Labour Commissioner for information,

2. The C,R.Dossier of the officex,

By order etC, ., A

&~’/([§Léf«j%gi47 cy;1,w

Commissioney S) Secretary to the Govt,of
Assam, Personnel (a) Bepartmsnt, Pispur,

~

kb
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IN THE CENTLAL fDpymi
IN THE GUWAHATI HIGH CO T SN

| w1
[THE HIGH COURT OF ASSAM: NAG L! D MEGHALAYA -!
MANIPUR: § & i

R/
.-k’?'&»a && E‘ﬁ‘-““t} ’
TRIPURA: MIZORAM & ARUNACHAMPRADESH] /

[CIVIL WRIT JURISDICTION]
O A NI |74 400]

W.P( C) NO.6844 OF 2001

IN THE MATTER OF

ANANTA KUMAR MALAKAR

Vs.

UNION OF INDIA & ORS. - RESPONDENTS

AN AFFIDAVIT IN OPPOSITION FILED ON BEHALF OF

RESPONDENT Nos. 5 (UNION PUBLIC SERVICE COMMISSION)

AND 6 (SELECTION COMMITTEE) AGAINST THE WRIT
PETITION OF THE PETITIONER

AFFIDAVIT -IN- OPPOSITION

MOST RESPECTFULLY SHOWETH.

I, (Ms) Molly Tiwari, solemnly affirm and state that the Deponent is an

Under Secretary in the Union Public Service Commission, Dholpur House

Shahjahan Road, New Delhi and is authorized to file the present reply on behalf of

Respondent Nos. 5 & 6. The respondent is fully acquainted with the facts of the
case as gathered from the official records and deposed below.

2.

That the deponent has read and understood the contents of the above

Petition and in reply, submits as under:

3.1

At the outset, it is most respectfully submitted that the Union Public

Service Commission, being a Constitutional body, under Articles 315 to 323 Part

3k Q;}/

e

—

.Lat; Bench

R S

éﬁ’*} 16[7/°
28 ROY)

c .

Guwal

(A.D
Sr. C

Pllad by
c. AT,

PETITIONER

Lielh
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XIV- (Services under the Union and the States) Chapter-II of the Constitution,
discharge their functions, duties and Constitutional obligations assigned to them
under Aﬁicle 320 of the Constitution. Further, by virtue of the provisions made in
the All India Services Act, 1951, separate Recruitment Rules have been framed for
the TAS/IPS/IFS. In pursuance of these Rules, the IAS (Appointment by
Promotion) Regulations, 1955 (Promotion Regulations, in short) have been made.
In accordance with the provisions of the said Regulations, the Selection
Committee, presided over by the Chairman/Member of the Union Public Service
Commission makes selection of State Civil Service [SCS in short] officers for

promotion to the Indian Administrative Service.

3.2 Thus, in discharge of their Constitutional obligations, the Union Public
Service Commission after taking into consideration the records received from the
State Government under Regulation 6 and observations of the Central Government
received under Regulation 6A of the Promotion Regulations, accord their approval
to the recommendations of the Selection Committee in accordance with the
provisions of Regulation 7 of the aforesaid Regulations. The selections are done
by the Selection Committee in a just and ef;luitous manner on the basis of the

relevant records and following the relevant Rules and Regulations.

PRELIMINARY SUBMISSIONS:

4.1 It is most respectfully submitted that the selection of State Civil Service
Officers for promotion to the IAS are governed by the IAS (Appointment by
Promotion) Regulations, 1955. Regulation 3 of the said Regulations provides for a
Selection Committee consisting of the Chairman of the Union Public Service
Commission or where the Chairman is unable to attend, any other Member of the
Union Public Service Commission r'epresenting it and in resbect of the Joint Cadre

of Assam- Meghalaya, the following officers as members: -

i) Chief Secretary to the Government of Assam;
ii)  Chief Secretary to the Government of Meghalaya;
iii)  Chairman, Board of Revenue, Govt. of Assam;

iv)  Commissioner of Division, Govt. of Meghalaya;

pocet

(THAT £t Tiwari)

i

= - - .
123 71 v L ntary
T8 i
Jaion :”, Lo saalle 2SN
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V) Two nominees of the Central Government not below the rank of
Joint Secretary.

The meeting of the Selection Committee is presided over by the
Chairman/Member, UPSC.

42 In accordance with the provisions of Regulation 5(4) of the said
Regulations, the aforesaid Committee duly classifies the eligible SCS officers
included in the zone of consideration as ‘Outstanding’, ‘Very Good’, ‘Good’ or
‘Unfit’, as the case may be, on an overall relative assessment of their service
records. Thereafter, as per the provisions of Regulation 5(5) of the said
Regulations, the Selection Committee prepares a list by including the required
number of names first from the officers finally classified as ‘Outstanding’, then
from amongst those similarly classified as ‘Very Good’ and thereafter from
amongst those similarly classified as ‘Good’ and the order of names within each
category is maintained in the order of their respective inter-se seniority in the State

Civil Service.

43  The ACRs of eligible officers are the basic inputs on the basis of which
eligible officers are categorised as ‘Outstanding’, ‘Very Good’, ‘Good’ and ‘Unfit’
in accordance with the provisions of Regulation 5(4) of the Promotion
Regulations. The Selection Committee is not guided merely by the overall
grading that may be recorded in the ACRs but in order to ensure justice, equity
and fair play makes its own assessment on the basis of an indepth
examination of the service records of the eligible officers, deliberating on the
quality of the officer on the basis of his performance as reflected under the
various columns recorded by the Reporting/Reviewing Officer/Accepting
Authority in the ACRS for the different years and then finally arrives at the
classification to be assigned to each eligible officer in accordance with the
provisions of the Promotion Regulations. While making an overall assessment,
the Selection Committee takes into account orders regarding appreciation for
meritorious work done by the concerned officer. Similarly, the Selection
Committee also keeps in view orders awarding penalties or any adverse remarks
communicated to the officer, which, even after due consideration of his

representation have not been completely expunged.

JTaioa i
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‘k CONTENTIONS MADE IN THE WP

4

5. The Petitioner has filed the instant WP against the Hon. CAT’s order dated
28.06.2001 in OA No. 176/2001 on the following main grounds :-

(1)

(i)

(iif)

(iv)

v)

That the Review Selection Committee which was convened in
compliance with the direction dated 07-08-1998 of this Hon’ble
Tribunal did not examine the full records of the petitioner; the State
Government had also not supplied the entire records to the Selection

Committee. The Selection Committee took into consideration

irrelevant facts and gave weightage to irrelevant considerations. /

The Review Selection Committee should have applied the same
yardsticks applied by the earlier Selection Committee and should
have given detailed reasons for the conclusion reached by them. In
view of this, the communication dated 12-04-2000 communicating

the decision of the Review Selection Committee is not sustainable.

The case of the petitioner was required to be considered
retrospectively applying the same standard of grading applied to the
other officers in 1993 whereas the Review Selection Committee took

up his case in isolation which is illegal.

Though the Hon’ble Tribunal in their order dated 07-08-1998 had
directed the respondents to consider the case of the petitioner for
promotion to the IAS in the year 1993 and 1994 without taking into
account the adverse remarks taken into account by the Selection
Committees that met in 1993 and 1994, nothing has been indicated
in the communication dated 12-04-2000 as to how the case of the

petitioner was considered by the Review Selection Commuittee.

Though the direction of the Hon’ble Tribunal was to consider the
petitioner for the years 1993 and 1994 the communication dated 12-
04-2000 speaks of Review Selection for the years 1992-93 and
1993-94.

(o

Qg\ ‘
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(vi)  That the Hon’ble Tribunal’s action in dismissing OA No.176/2001 at
the admission stage itself has resulted in miscarriage of justice and

violation of the principles of justice.

FACTS OF THE CASE

6.1  The background of the case is that a Selection Committee Meeting was @

held on 3@0 prepare the Select List of 1992-93 for promotion of SCS }L}j_}__
officers to the IAS of Assam-Meghalaya Joint Cadre (Assam Segment), for 8 @
vacancies and the size of the Select List was determined as 10 in accordance with ,

the then prevailing provisions of the Promotion Regulations. The Petitioner, Shri zﬁ@'}/?‘i
AK Malakar, was considered at S. No.10 of the eligibility list and was assessed as

‘Good’ by the Selection Committee based on an assessment of his records. On the /g_jﬂ
basis of this grading, he could not be included in the Select List since officers with 4

better grading were available and because of the statutory limit on the size of the w

Select List. Thereafter, the Selection Committee met on 29.03.1994 for =—

preparation of the Select List of 1993-94. The size of the Select List was VO cf’_“] 7
eoy
determined as seven (7) and the Petitioner was considered at S. No. 4 of the 13-4 97

eligibility list. On the basis of an assessment of his service records, the officer
was again assessed as ‘Good’ by the Selection Committee. On the basis of this
grading, he could not be included in the Select List since officers with better
grading were available and because of the statutory limit on the size of the Select
List.

6.2  Subsequently, these two Select Lists were reviewed by a Review Selection
Committee which met on 18.09.1997 in pursuance of the Judgement dated
20.03.1995 of the Hon’ble Guwahati High court in Civil Rule No. 1079/93 and the
judgement dated 20.12.1995 in Writ Appeal No. 94/95. This review was carried
out because of a revision in the seniority of the State Civil Service officers and
since there was no material change in the service records of the officers considered
by the Selection Committees that met in 1993&1994, the grading ‘Good’ obtained
by the Petitioner in the assessment made by these Committees was retained by the

Review Selection Committee. Thus, the Petitioner was not recommended for
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inclusion in the review Select Lists of 1992-93 and 1993-94 as officers with better

grading were available and because of the statutory limit on the size of the Select

List.

6.3  The Petitioner filed OA No. 72/94 before the Hon CAT, Guwahati Bench
apprehending that he was not considered for prorhotion for the -year 1993-94
because of the adverse remarks in his ACR for the period from 01.01.1990 to
22.12.1990 which were communicated to him on 17.03.1993. The Hon’ble
Tribunal disposed of the said OA with the direction that the Select List for 1994-
95 be prepared without taking into account the adverse remarks made against the
Petitioner in 1990 and also the disciplinary proceedings initiated in March 1993
and April 1994. However, it was observed by the Commission that no meeting of
the Selection Committee was held in 1994-95 and the departmental proceedings
against him were disposed of by the State Government’s order dated 02.02.1996
exonerating the Petitioner. It was further observed that the adverse remarks
against the Petitioner for the period 01.01.1990 to 22.12.1990 were expunged by
the State Government’s order dated 05.02.1996. Thus, the Selection Committee
which met on 06.02.1996 for preparation of the Select List of 1995-96
recommended the E;etitioner for promotion to the IAS at SI. No.2 in the Select

List.

6.4 It is also submitted that the Petitioner filed another OA (No. 180/94) before
the Hon’ble CAT, Guwahati Bench praying to set aside and quash the Select List
prepared by the Selection Committee in its meeting held on 29.03.1994
(Select List of 1993-94) and to direct the respondents to implement the Select List
of 1993(1992-93). The Hon’ble Tribunal in their judgement dated 07.08.1998
observed that the case of the Applicant was considered without ignoring the
adverse remarks as on 31.03.1993. The Hon’ble Tribunal observed that there
ought to have been a Review Selection Committee to consider the case of the
Applicant without taking into consideration the adverse remarks for the period
from 01.01.1990 to 22.12.1990 as per the position on 31.03.1993 when the
Selection Committee meeting was held. The Hon’ble Tribunal, therefore, directed
to consider the case of the Applicant as on 31.03.1993. In compliange with this

direction, a meeting of the Review Selection Committee was held on 15.02.1999. _‘
i
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) This Review Committee, on an overall assessment of service records of the
Petitioner and after ignoring the adverse remarks in his ACR for the period
01.01.1990 to 22.12.1990, assessed the Petitioner as ‘Good’ for both the Select
List years 1992-93 and 1993-94. On the basis of this assessment, the Review
Selection Committee did not recommend any change in the recommendations of
the Review Selection Committee which met on 18.0ﬁ9i9_197. Further, while
assessing the suitability of the Petitioner, in pursuance to the observations of the
Hon’ble Tribunal, the Review Committee did not take into account any adverse
remarks in his ACRs which were not communicated to him. The Review
Committee also did not take into account the adverse remarks which were
expunged on 05.02.1996 and the disciplinary proceedings which were finalized on
02.02.1996.

REPLY TO THE CONTENTIONS

7.1  As regards the contention of the Petitioner at para 5(i) above, it is
respectfully submitted that the Govt. of Assam had furnished the ACR Dossier and /
other relevant records in respect of the Petitioner while forwarding the proposal to
convene a Review Selection Committee in compliance with the direction of this
Hon. Tribunal dated 07.08.1998.Therefore, the contention that the records were
not furnished to the Committee is baseless. As regards the contention that the
Selection Committee took into consideration irrelevant facts and gave weightage

i ":?fnt considerations, it is most respectfully submitted that as per the

unifornrd and consistent practice followed by the Union Public Service
Comféission, the Selection Committee examines the service records of each of the
igible officers, with special reference to the performance of officers during the \
years preceding the year in which the Selection Committee meets, deliberating on
the quality of the officer as indicated in the various columns recorded by the
reporting/reviewing officer/accepting authority in the ACRs for different years and
then after detailed deliberations and discussions, finally arrives at a classification
assigned to each officer. While doing so, the Selection Committee also reviews
and determines the overall grading recorded in the ACRs to ensure that the overall
grading in the ACRs is not inconsistent with the grading/remarks under various

parameters or attributes recorded in the respective ACRs. The grading given by
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reporting/reviewing officers in ACRs reflects the merit of the officer reported
upon in isolation whereas the classification made by the Selection Committee is on
the basis of logical and indepth examination of service records of all the eligible
officers in the zone. The Selection Committee also takes into account orders of
appreciation for meritorious work done by the concerned officers, if any.
Similarly it also keeps in view orders awarding penalties or any adverse remarks
communicated to the officer which even after due consideration of his
representation have not been completely expunged. Thus it may be seen that the
Selection Committee has made the assessment in a just and fair manner The
procedure adopted by the Selection Committee in preparing the Select Lists
(as also in reviewing them on Court orders) is uniformly and consistently

applied for all States and Cadres for induction into the All India Services.

7.2 The matter relating to assessment made by the Selection Committee has
been contended before the Hon’ble Supreme Court in a number of cases. In the
case of Nutan Arvind Vs. UOI & Ors. the Hon’ble Supreme Court have held

as under:

“When a high level committee had considered the respective merits
of the candidates, assessed the grading and considered their cases for
promotion, this Court cannot sit over the assessment made by the
DPC as an appellate authority.” |

[(1996) 2 SUPREME COURT CASES 488]

7.3 In the case of Durgadevi and another Vs. State of Himachal Pradesh &
Ors. the Apex Court have held as under:

“In the first instance, as would be seen from the perusal of the
impugned order, the selection of the appellants has been quashed by
the Tribunal by itself scrutinising the comparative merits of the
candidates and fitness for the post as if the Tribunal was sitting as an
appellate authority over the Selection Committee. The Selection of
the candidates was not quashéd on any other ground. The Tribunal
fell in error in arrogating to itself the power to judge the comparative

merits of the candidates and consider the fitness and suitability for
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appointment. That was the function of the Selection Committee.

The observations of this Court in Dalpat Abasaheb Solunke case are

squarely attracted to the facts of the present éase. The order of the

Tribunal under the circumstances cannot be sustained. The appeal

succeeds and is allowed. The impugned order dated 10-12-1992 is

quashed and the matter is remitted to the Tribunal for fresh disposal

on other points in accordance with the law after hearing the partiés.”

| [1997-SCC(L&S)-982]

74  In the matter of UPSC Vs. H.L. Dev and Others. Hon’ble Supreme

Court have held as under: - -

“How to categorise in the light of the relevant records and what
norms to apply in making the assessment are exclusively the
functions of the Selection Committee. The jurisdiction to make the

selection is vested in the Selection Committee.”
[AIR 1988 SC 1069]

7.5 In the case of State of Madhya Pradesh Vs. Shrikant Chapekar, the

Hon’ble Supreme Court have held as under: -

“We are of the view that the Tribunal fell into patent error in
substituting itself for the DPC. The remarks in the ACR are based
on the assessment of the work and conduct of the official/officer
concerned for a period of one year. The Tribunal was wholly
unjustified in reaching the conclusion that the remarks were vague
and of general nature. In any case, the Tribunal outstepped its
jurisdiction in reaching the conclusion that the adverse remarks were
not sufficient to deny the respondent his promotion to the post of Dy.
Director. It is not the function of the Tribunal to assess the
service record of a Government servant, and order his
promotion on that basis. It is for the DPC to evaluate the same
and make recommendations based on such evaluation. This-
Court has repeatedly held that in a case where the Court/Tribunal

comes to the conclusion that a person was considered for promotion
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or the consideration was illegal, then the only direction which can be
given is to reconsider his case in accordance with law. It is not
within the competence of the Tribunal, in the fact of the present
case, to have ordered deemed promotion of the respondent.”

[JT 1992 (5) SC 633]

In the case of Dalpat Abasaheb Solunke Vs. B.S. Mahajan, the Hon’ble

Supreme Court have held as under: -

7.7

“It is needless to emphasise that it is not the function of the Court to
hear appeals over the decisions of the Selection Committees and to
scrutinise the relative merits of the candidates. Whether a candidate
1s fit for a particular post or not has to be decided by the duly
constituted Selection Committee which has the expertise on the

subject.” [AIR 1990 SC 434]

In the case of Smt. Anil Katiyar Vs. UOI & Others, the Hon’ble

Supreme Court have held as under: -

“Having regard to the limited scope of judicial review of the merits
of a selection made for appointment to a service of civil post, the
Tribunal has rightly proceeded on the basis that it is not expected to
play the role of an appellate authority or an umpire in the acts and

proceedings of the DPC and that it could not sit in judgement over

the selection made by the DPC unless the selection is assailed as -

being vitiated by mala fides or on the ground of it being arbitrary. It
is not the case of the appellant that the selection by the DPC was
vitiated by mala fides.” [1997(1) SLR 153]

The Hon’ble Court may be pleased to appreciate that in view of the

aforementioned authoritative pronouncements of the Hon’ble Supreme Court, the

assessment made by the Selection Committee constituted under Regulation 3 of

the Promotion Regulations is not open for scrutiny by any authority/institutions or

an individual. -
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} 7.8 Regarding the contentions at para 5(ii)&(iii) above, as already stated in
para 6.4 of this reply, .the Review Selection Committee of 15.02.1999 applied
the same yardsticks of assessment as those adopted by the Selection Committees
which prepared the Select Lists of 1992-93 and 1993-94. ~ Further, it is most
respectfully submitted that as per the provisions of the IAS (Appointment by
Promotion) Regulations, the Selection Committee is not required to give any
reasons for the assessment made by them. This procedure of the Selection
Committee has been upheld by the Hon’ble Supreme Court in their Judgement in
the case of R S Das Vs. Union of India & Others:-

“Under the amended Regulations, the Committee is required to categorise
officers in four categories on the basis of overall assessment of service
record of officers. After categorisation, the Committee is required to
place the name of those officers first on the list who may be categorised
as ‘Outstanding’ and thereafter names of those officers shall be included
who are found to be ‘Very Good’. And only thereafter, the names of
those officers shall be included who may be categorised ‘Good’. If in-
this process any senior officer is superseded, the amended Regulation
5(5) does not require the Committee to record reasons for the
supersession. The amended Regulations have brought in significant
change and now the process of selection as contemplated by Amended
Regulations do not require the Selection Committee to record reasons

for the supersession of officers of the State Civil Service.”
In view of the above, these contentions are also baseless.

7.9 Regarding the contention at para 5(iv) above, it is most respectfully.
submitted that the Review Selection Committee that met on 15.02.1999 did not
take into account the adverse remarks in the ACRs of the Petitioner while
reviewing the Select Lists of 1992-93 and 1993-94 and this has also been duly
recorded in the minutes of the said meeting. As such, this contention is denied

since the Orders of the Hon’ble Court were complied with by this Respondent.
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7.10 Regarding the contention at para 5(v) above, it is most respectfully
submitted that the Hon’ble Tribunal’s direction was “.....to consider the case of
the Applicant as on 31.03.1993 and if he is found eligible for recruitment to the
cadre by way of promotion in that year this should be done. If not, his case ought
to be considered in the next year.” In this context, it is submitted that during the
relevant period, Select Lists were prepared on a financial year basis in accordance
with the then prevailing provisions of the Promotion Regulations. In view of these
factors, the Review Selection Committee reviewed the Select Lists for the years
1992-93 and 1993-94 to consider the Petitioner’s inclusion therein as directed by
the Hon’ble Tribunal and keeping the Rules and Regulations in view. No Select
List was prepared for the year 1994-95 and as such, it could not be reviewed. The
Petitioner was appointed to the IAS on the basis of his inclusion in the Select List
of 1995-96. In view of this, this contention is also denied since it is due to the
Petitioner’s ignorance of the relevant Rules and Regulations that govern the

promotion to the All India Services.

8. It is humbly submitted that in view of the above submissions, the Hon’ble

Court may be pleased to dismiss the Writ Petition.
I?EL.)PN ENT.‘“G!E' Thwed )
VERIFICATION T L u?h -

I do hereby declare that the contents of the above Statement are believed by
me to be true based on the records of the case. No part of it is false and nothing

has been concealed therefrom.

Verified at New Delhi on the 28™ day of January, 2003.
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