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contd.. 

We have heard Mr. S • Sarina, learn- 

counsel for the applicantamd Mr.A. 
Roy for respondents. 

13y this application applicant - 

has challenged the order dated 12-4- 
U- 

2000 by which he On communicated, that 
,', J' Cc - 'Jv,CJ&LS 

his case for promotion to  

the 1992-93 and 1993-94 Select Lists 

has been considered. However, the 

fteview Selection Committee did not 
recommend any change in the two Select-
Lists after making an overall relative 

esessrnent of the service records of 

the a2plicanto The recommendation of 

the Review Selection Committee ha's 
been approved by the Union Public 

Service Cormnjssjon, The review of the 

Selection was in pursuance of the 

order of this Tribunal dated 7-8-1998 

passed in O.A. No180 of 1994s 
It is not disputed by the app-

licant that the case of the applicant 
has been considered. However,j 	sub- 

mit4 that there were several other 
candidates, but their claims have not 
been considered and the case of the 
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applicant was examined in isolation o  
we do not ,flndzany > merit in 

any other canu 
datasçosjaered by the Comitee 

S-" 	& 
•Lcould have raised grievance, but 

1he)oula not have any gri.Ovance on 

that ground. The case of the appli-. 
cant has been re-examined by the Re-
view Selection Committee and we do 

• not, find any irregularity in the 

selection process. 

The application has no merit. 

Accordingly the application is re-
jected, 
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Member 

put up again on 21 .03 enabling 
the applicant to take necessary 

steps for impleadrent etc. 

24.4. 2003 

47  
J\- 

C-O~-'(Y ~— XV) C.) f YNO ~- 41,01 +- 49 
CIAV 

cytr- 

Further four weeks time is 

1lowed to the respondents to obtain 

recessary instructions on the matter. 

ist on 27.5.2003 for orders. 
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27.5.2003 Present : The Hon'ble N, Justice 
D.N. Chowdhury, Vice-Chairman. 

• 	The Hon'ble Mr. S.K. Iiajra, 
Administrative Member. 

Heard Mr. S. Sarma, learned 
counsel for the applicant and also W. 
B.C. Pathak, learned Addi. C.G.S.C. 

for the respondents. 
The application is admitted. 

Call for the records. 
The respondents are ordered to 

to file written statement within four 

weeks from today 

List on 25.6.2003 for orders. 

Member 
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25.6.2003 	Heard Mr. S. Sarma, learned 
counsel for the applicant and also Mr. 

4 

	 A. Deb Roy, learned Sr. C.G.S.C. for 

the respondents and Mrs. M. Das, learned 

Govt. Advocate for the State of Assam. 
Put up again on 16.7.2003 

- 

A;,- lz~ 

i;v 	 t47 

for orders. 

Vice-Chairman 

mb 
16.7.2003 Present : The Hon'ble Mr. Justice'D.'I. 

Ghowdhury, Vice-Chairman, 
The Hon'ble Mr. N.D. Dayal, 
Member (A). 

Heard 1vss U. Das, learned counse 

for the applicant and also W. A. Deb Roy, 

learned Sr. .,.G.S.C. for the respondents. 
It seems that the respondent 

Nos.5 and 6 had already filed written 
statement in High Court. Mr. A. Deb Roy, 
learned Sr. C.G.S.C. has réfi1eacopyfo 
the written statement which shall be 
treated as written statment in this case 
also. The case may now be listed for 

hearing on 31.7.2003. The other responde 

ts mainly respondent Nos. 2 to 4 may file 

written statement, if any, in the meantim 

Me,rIber 	 Vice -Chairman 
mb 
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•31.,7.2003 	Passé over for the ey. 1t up On 

1.8.2003 for hearing. 
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8.8.2003. 
• 	 Judgment delivered in open 

• 	 Court. Kept in separate sheets. 

Application is disposed of. No 

costs. 

Mber 	 Vice-Chairman 

mb 
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O.A. / iK4IC  176  of 2001 

DATL OF DECISION 

Ananta Kr Malakar 
0 	 0 	 0 	 0 	 C 	 C 	 0 	 0 	 0 	 0 	 0 	 0 	 0 	 0 	 0 	 0 

M B.K. Sharma, Mr S. Sarma and Ms U. Das 

	

CCC . . 0 	 C C CC C 	 CC C . .. .DVOC'L1EFORTHE 
PPLICANT(S). 

- VERSUS 

The 'Jnion of India and others 
RSPOi\L\fl(S) 

M 	Deb Roy, Sr. C.G.S.C. and 
11 

Ms M.Das, Goverrmert . Avocate, Assam 	
FOR m: ADVOCATE 

R±!SPONDENT(S). 

THE 
	

t BLE MR JUSTICE D.N. C H0wDHURY :  VICE-CHAIRMAN 

THE 
	

t BLE MR N.D. DAYAL, ADMINISTRATIVE MEMBER 

1.' hher Reportrs of 715cal ppers rday be I16w 
he judgment ? 

2. o hbe referred to the Reporter or not ? 

3 	htir their Lord5hl 	h ps wis 	o see tfdir copyof the 
judment ? 

4. Le -Fther the judgment is to be circulated to the other 
aenhes ? 

Judiment cteliverd by Ho t ble Vice-Chairman 
01 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH 

Original Application No.176 of 2001 

Date of decision: This the 	f day of August 2003 

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman 

The Hon'ble Mr N.D. Dayal, Administrative Member 

H Ananta Kr Malakar 
Labour Commissioner, 
Assam, Guwahati 	 Applicant 
By Advocates Mr B.K. Sharma, Mr S. Sarina 
and Ms U. Das. 

- versus - 
The Union of India, represented by 
The Secretary, 
Ministry of Personnel, 
Public Grievances and Pension, 
Department of Personnel & Training, 
Central Secretariat, New Delhi. 
The State of Assam, represented by 
The Chief Secretary to the 
Government of Assam, 
Dispur, Guwahati. 
The Commissioner & Secretary, 
Personnel (A) Department, 
Government of Assarn, 
Dispur, Guwahati. 
The State of Meghalaya, represented by 
The Chief Secretary, 
Government of Meghalaya, 
Shillong. 
The Union Public Service Commission, 
Represented by the Secretary, 
Union Public Service Commission, 
New Delhi. 
The Selection Committee constituted 
under Regulation 3 of the lAS 
(Appointment by Promotion) Regulation, 
1955 for preparing the list of 
members of State Civil Service for 
nomination to the lAS for the year 
1994-95, represented by its 
Chairman, C/o The Chief Secretary to the 
Government of Assam, 
Dispur, Guwahati. 	 Respondents 

By Advocates Mr A. Deb Roy, Sr. C.G.S.C. and 
Ms N. Das, Government Advocate, Assam. 



OR D E R 

CHOWDHURY. J. (v.c.) 

Backwards and forward swam the boys - that is 

the story. 

This is the third round of the litigating battle 

between the parties. The controversy relates to 

recruitment of persons by promotion from amongst the 

State Civil Service in terms of the provisions contained 

in the Indian Administrative Service (Recruitment) 

Rules, 1954 read with Indian Administrative Service 

(Appointment by Promotion) Regulations, 1955. 

2. 	A thumbnail sketch leading to the institution of 

the O.A. is given hereinbelow: 

The applicant was communicated with adverse 

remarks in his Annual Confidential Report (ACR for 

short) for the period 1.1.1990 to 22.12.1990 by 

communication dated 17.3.1993. The applicant submitted a 

representation on 3.4.1993 for expunction of the adverse 

remarks entered in his ACR. The State of Assam under 

whom the applicant served as a member of the State Civil 

Service (SCS for short) took a move to initiate 

disciplinaryproceeding against the applicant. According 

to the applicant he was passed over for promotion to the 

Indian Administrative Service (lAS for short) from the 

SCS for the year 1993-94 promoting officers junior to 

him. When the preparation for selection to the lAS from 

SCS was in process the applicant moved this Bench by way 

of an O.A. apprehending that he would again be 

overlooked for promotion. The Bench disposed of the said 

O.A. (0.A.No.72 of 1994) by order dated 8.4.1994 holding 
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inter alia that adverse remarks of 1993 could not be acted 

upon. 	At that 	time the 	Tribunal 	was 	infomred 	that 

Government had 	already decided 	to drop 	the 	disciplinary 

proceeding against 	the applicant initiated 	vide 	letter,  

dated 	17.3.1993. 	At 	the 	same 	time the 	Tribunal 	was made 

aware by the Government that another disciplinary 

proceeding had since been drawn up against the applicant. 

By the abzve order of the Tribunal dated 8.4.1994, the 

Tribunal held that the subsequent disciplinary proceeding 

initiated in April 1994 could not be acted upon by the 

Selection Committee which initiated selection proceeding 

from 29.3.1994 for preparing the list of eligible ACS Class 

I officers for nomination to the lAS. The Tribunal 

accordingly disposed of the said O.A. leaving it to the 

Selection Committee for preparing a select list for the 

year 1994-95 without taking into account the adverse 

remarks against the applicant in 1990, the disciplinary 

proceeding initiated in March 1993 since dropped and also 

the disciplinary proceeding initiated in the month of April 

1994. The respondents were accordingly directed by the 

Tribunal to recommend and forward the name of the applicant 

to the Selection Committee alongwith his service records as 

to whether his name could be included in the select list 

for lAS Cadre for the year 1994-95. The Selection Committee 

held its meeting on 29.3.1994 to select persons for the 

year 1994-95, but this time also the name of the applicant 

did not appear in the select list. The applicant again 

moved the Bench in 0.A.No.18Oof 1994 assailing the action 

of the respondents. 
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3. 	The respondents in the written statement asserted 

that the Selection Committee meeting for promotion Of 

SCS officers to lAS Cadre of Assam was already held on 

29.3.1994. The applicant was considered for promotion at 

serial No.4 alonqwith twenty eliqible officers. The 

respondents also stated that the judgment dated 8.4.1994 in 

O.A.No.72/1994 was pronounced well after the Selection 

Committee Meeting had taken place and therefore there was 

no scope for the Selection Committee to take into 

consideration the order of the Tribunal dated 8.4.1994 in 

O.A.No.72/1994 while assessing the service records of the 

applicant. While disposing of O.A.No.180/1994byL Judgment 

and order dated 7.8.1998, the Tribunal found that the 

applicant was found eligible for selection in the meeting 

of the Selection Committee held on 6.2.1996 and the 

applicant was accordingly appointed. However, in view of 

the fact that the case of the applicant was not considered 

in the right perspective in the year 1993, the Bench by its 

Judgment and Order dated 7.8.1998 in O.A.No.180/1994 

directed the respondents to consider the case of the 

applicant as on 31.3.1993 as per law. It appears that a 

Review Selection Committee meeting was held on 15.2.1999 

to reconsider the case of the applicant from 1992-93 and 

1993-94 select list. By the impugned communication dated 

12.4.2000 the applicant was intimated that the Review 

Selection Committee meeting was held on 15.2.1999 and the 

committee on consideration of the applicant's ceidd 

not consider it justifiable :to reic.omniend any chang;ein the 

select list after making an overall assessment of 

the service records of the applicant. The applicant was also 

informed that the UPSC had approved the recommendation of 

the........ 
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the Review Selection Committee and that the same was made 

final. Hence this application assailing the legality and 

validity of the action of the respondents. 

Mr B.K. Sharma, learned Sr. Counsel for the 

I. 	applicant, assisted by Mr S. Sarma and Ms U. Das, contended 

that the applicant was denied a fair consideration of his 

case in the light of Article 14 of the Constitution of 

India. The right to be considered for promotion and 

appointment flows from Article 16 of the Constitution read 

with Article 14 of the Constitution within the ambit of 

Article 16. The learned Sr. counsel submitted that 

consideration is not a mere incantation, but it envisages a 

fair consideration in the right perspective. 

In the course of hearing, Mr B.K. Sharma, learned 

Sr. counsel for the applicant, referred to the additional 

statement of fact presented by the applicant on 21.5.2003. 

The learned Sr. counsel particularly drew our attention to 

the order passed by the State Government conveying the 

appreciation of the Government vide communication sent by 

the Adviser to the Government of Assam for the period 1990-

91 vide Memorandum dated 30.5.1991 treating the record of 

performance of the applicant during the period from 

1.1.1990 to 20.12.1990 in the light of the appreciation 

letter. 

Mr A. Deb Roy, learned Sr. C.G.S.C., contended that 

under Article 16 a Government servant is 	entitled for 

consideration and as a matter of fact the case of the 

applicant was duly considered, but he was not found 

suitable by the Selection Committee. Mr A. Deb Roy referred 

to us the materials indicated in the written statement and 

submitted that successive Selection Committee meetings held 

on........ 
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on 31.3.1993, 29.3.1994, 18.9.1997 and 15.2.1999 considered 

the case of the applicant. The Review Selection Committee 

meeting that was held on 15.2.1999 fairly considered the 

case of the applicant, but the committee on overall 

assessment of the service records of the applicant assessed 

the applicant as 'good' for both Select List years of 1992-

93 and 1993-94. The learned Sr. C.G.S.C. submitted that the 

Selection Committee ignored the adverse remarks in his ACR 

for the period 1.1.1990 to 20.12.1990. On the basis of the 

assessment, the Review Selection Committee did not 

recommend any change in the recommendation of the Review 

Selection Committee that met on 18.9.1997. The Refiew 

Selection Committee also did not take into account the 

adverse remarks which were expunged on 5.2.1996 and the 

disciplinary proceedings which were finalised on 2.2.1996. 

Denying the contention of the applicant that incomplete 

records were furnished to the Selection Committee, Mr A. 

Deb Roy submitted that the Government of Assam furnished 

the ACR dossier and other relevant records in respect of 

the applicant while forwarding the proposal to convey the 

Review Selection Committee meeting. As per the direction 

issued by the Tribunal the case of the applicant was 

considered. The Selection Committee assiduously performed 

its statutory duty and deliberated on the quality of the 

officer on examining various columns recorded by the 

Reporting/Reviewing Officer and the Accepting Authority in 

the ACRs for different years. The Selection Committee 

r viewed and determined the overall grading recorded in the 

ACR to ensure that the overall grading in the ACR was not 

inconsistent with the grading/remarks under various 

parameters......... 
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parameters. Lastly, tr A. Deb Roy submitted that the 

• suitability of the applicant was assessed by a high level 

committee which considered the merits of the applicant vis-

a-vis other candidates in the right perspective and it is 

not for the Tribunal to go into the assessment of 

• 	suitability. 

7. 	we have given our anxious consideration in the matter. 

The Tribunal while exercising power under Section 19 of the 

Administrative Tribunals Act, 1985 is to confine itself to 

the decision making process and not on the merits of the 

decision. We are also aware of the fact thatpower under 

Section 19 of the Act for judicial review is not to be 

equated with the appellate power. The assessment of the 

Selection Committee approved by the UPSC and the 

Governmental authority is not to be lightly interfered 

with. Judicial review, however, meant as to whether the 

executive authority including the Selection Conmittee acted 

within the parameters of law. One of the aspects of the 

equality clause is to provide fair and equitable 

consideration to a public servant in the matter of public 

employment. Fair consideration means lawful consideration 

in the proper perspective. In the instant case the Tribunal 

sent the matter to the Selection Committee to consider the 

case of the applicant lawfully. The Selection Committee in 

assessing the merits is required to look into the gradings 

given by the Reporting/Reviewing Officer in the ACR which 

refers to the inputs in respect of the merits of the 

officer. 

U 8- 
	

We have already indicated the fact that the 

applicant's case was considered by the Review Selection 

Committee in its meeting held on 15.2.1999. On 15.2.1999 

the....... 

Li 
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the Selection Committee only had the information that the 

adverse remarks were expunged. But then, the applicant's 

ACR for the aforesaid period was not rewritten. Only by 

communication dted 16.7.2002 the Government of Assam 

decided that the appreciation letter sent by the then 

Adviser to the Governor dated 30.5.1991 complimenting the 

officers for commendable performance was made a part of the 

record of performance of the applicant. The said 

communication, might have some impact on the career graph 

of the applicant for the relevant period. Mr A. Deb Roy, 

however, contended that that would not have changed the 

assessment of the decision of the Selection Committee 

meeting that was held on 15.2.1999. We find it difficult to 

accept the said assertion of Mr A. Deb Roy. Since the 

matter is for consideration of the Selection Committee 

before whom this relevant piece of information was not made 

known and the case of the applicant was left out of fair 

consideration, we feel that ends of justice would be met it 

a direction be issued to the respondents to hold a Review 

Selection to consider the case of the applicant as on 

31.3.1993 on the basis of the materials on record and also 
dA 

to take into consideration the record of performance vide 
A 

communication dated 16.7.2002 and to pass appropriate order 

as per law. The respondents are accordingly directed to 

hold a Review Selection afresh as expeditiously as possible 

and to consider the case of the applicant in the light of 

t 'e facts enumerated above and pass appropriate order as 

per law with utmost expedition, preferably within four 

months from the date of receipt of the order. 
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With the above observation the application stands 

disposed.of. There shall, however, be no order as to 

costs. 

N. D. DAYAL ) 	 ( D. N. CHOWDHURY 
ADMINISTRATIVE MEMBER 	 VICE-CHAIRMAN 

4 
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THE GIJAHATI HIGH COURT 

[THE HIGH COURT OF ASSAM.NAGALAND,MEGHALAYAS 
MANIPUR, TRIPURA. MIZORAM & ARUNACHAL PRAbESHI 

W.P.(C) NO. 6844 OF 2001 

5hri Anarito Kumar Malalar, 

Labour Commissioner, Government of Assam, 

Guwahati, resident of bispur, Guwahati -6. 
..PETITIQNER 

-Versus- 

Union of India, 

Represented by the Secretary, Ministry of Personnel, 

Public Grievance and Pension, bepartment of Personnel 

& Training, Central Secretariat, New beihi. 

The State of Assam, 

Represented by the Chief Secretary to the 

Gove'rnment of Assarn, Dispur, Guwohoti-6. 

The Commissioner & Secretary to the Govt of Assam, 

Personnel (A) bepartment, bispur, Gwuahoti -6. 

The State of Meghalaya, 

Represented by the Chief Secretory, 

Government of Meghalaya, Shillong. 

D. 	The Union Public Service Commissioner, 

Represented by the Secretary, Union Public Service 

Commission, bholpur House, Sehjahon Road, 

New Delhi. 

6. 	The Selection Committee constituted under Regulation 3. 

Of the Indian Administrative Service (Appointment by 
Regulation, 1955 for preparing the list of 

4454
Promotion) 

c 	t' Members of State Civil Service for nomination to the lAS 

for the year 1994-95, represented by its Chairman, 

Clo The Chief Secretary to the Government of Assam, 

bispur, Guwahati- 6. 
...RESPONbENTS 

PRESENT 

HON'BLE THE CHIEF JUSTICE MR.P.P.NAOLEKAR 

THE HONBLE MR.JUSTICE AMITAVA ROY 

For the petitioner 	Mr.B.K.Sharma, 

Mr.U. K.Nair, 

Mr.S.K.bas, Advocates. 

/ 
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Far The Respondents: Mr. &,P,Bhowmik, Central Govt Standing 

Counsel. 

bate of hearing 	: 30.01.2003 

bate of judgment 	301h January, 2003. 

JUb&MENT AND ORbER 

(ORAL) 

NaQkkar CJ 

While the petitioner was serving in the State Civil 

Service his case was considered for giving him appointment by promotion 

to the Indian Admintrative Service (tAS) in the year 1992-93 and 

1993-94. The petitioner was not given promotion by the Selection 

Committee constituted by the UPSC for preparing The list of Members of 

5tate Civil Service for nomination to the 1A5 on the basis that there was 

an adverse remark against the petitioner for the period 01.01.90 to 

22.12.90. The petitioner aggrieved by the said order has filed Original 

Application No. 180/ 1994 contending therein That the adverse entry 

which was considered by the Selection Committee, was communicated to 

him for the first time on 17.03.93 and on his representation the adverse 

entry was expunged in the year 1996 and therefore the 5election 

Coniinittee could not have take into consideration the un-communicated 

adverse entry against him in ascertainment of his merits for giving 

appointment by promotion. The Central Administrative Tribunal, Guwahati 

Bench has accepted The contention of The petitioner and by its order 

dated 07.e.98 directed the respondents to re-consider The case of the 

petitioner. In pursuance of The directions issued by the Central 

Administrative Tribunal, Guwahati Bench the Union Public Service 

Commission again considered the case of the petitioner and on fresh 

consideration The claim of The petitioner was rejected and he was not 

given promotion. Aggrieved by the said order, The petitioner again 

approached the Central Administrative Tribunal by filing a petition, which 

was registered as Original Application No.176/2001 (Anonta Kumar 

ItAa!o.knr vs. Union of India & Qthes). The Central Administrative Tribunal 

-;: 7 
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by its order dated 28.06,2001 has rejected the application filed by the 

petitioner on the ground that The petitioner could not be permitted to 

raise The cause of other incumbents, if they have grievance, they can 

approach the Court. The writ petitioner challenges this order of the 

Tribunal by filing The writ petition. 

It is contended by The learned counsel for the petitioner That 

the Tribunal was wrong in its premises that the petitioner was exposing 

and advancing cases of other persons. ifl fact, the points which has been 

raised in the petition is That while considering hs case the 5election 

Committee should have considered his case vis-â-vis other junior officers 

who have been given promotion denying promotion to him on the same 

merit criteria as was applied while considering the cases of the officers 

promoted. We find substance in the submissions made by the learned 

counsel. The petitioner has challenged the order passed by the Union 

Public Service Commission not giving him promotion and raised contention 

that his case has not been considered on the basis of same criteria as 

has been considered for The other officers, who were junior to him. It is 

for the Tribunal to adjudicate upon the matter and to decide whether a 

similar criterion has been adopted or not but the petition could not have 

been dismissed on the ground that he is exposing the case of other 

persons. That being the case, The order of the Tribunal dated 28.06.2001 

is set aside. The Tribunal shall consider the Original Application No.176/ 

2001 filed by the petitioner on its merit. 

The petition is disposed of with the above directions. In the 

circumstances of The case, we make no order as to costs. 

Sd/. A.Eoy. 	 Sd/- P .P. Naolekar. 
JUDGE. 	 CHIEF JUSTICE. 

Memo/No. 	:2-O / 9 	 .M• D .  C 	forwarded for inforrnation\and necessy action to the:- 
1 The Central Administrative ibunal,Guwaha ti Bench, Bhnagarh, 

Guwahatj-5. 

Asstt.Registrar(13) 
GauhatjHighCourt,Guwahatj 

45 
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THE CENTRAL ADMINISTRATIVE TRIBUNAL: :GUWAHATI BENCH 

	

GUWAHATI 	 j 

(Application 	under 	Section 19 	of 	the 	Central 
Administration Tribunal Act, 1985) 

O.A. Na. 	of 2001 

BET WEE N 

Ananta Kr. Malakar, 
Labour Commissioner, 
Assam Guwahati. 

pjjnt 

AND 

The Union of India, represented by 
the Secretary, Ministry of Personnel, 
Public 	Grievances 	and 	Pension, 
Department of personnel & Training, 
Central Secretariat, New Delhi. 

The State of Assam, represented by 
the Chief Secretary to the Government 
of Assam, Dispur, Guwahati-6. 

The 	Commissioner 	& 	Secretary, 
Persdnnel (A) Department, Government 
of Assam, Dispur, Guwahati-6. 

The State of Meghalays, represented 
by the Chief Secretary, Government of 
Meghalaya, Shi I long. 

S. The 	Union 	Public 	Service 
Commissioner, 	represented by 	the 
Secretary, Union Public Service 
Commission, Dholpur House, Sahjahan 
Road, New Delhi. 

6. The Selection Committee constituted 
under 	regulation 3 of 	the 	lAS 
(Appointment 	by 	promotion) 
Regulation, 	1955 for preparing the 
list of members of State Civil 
Service for nomination to the lAS for 
the year 1994-95, represented by its 
Chairman, C/o. The Chief Secretary to 
the Government of Assam, Dispur, 
Guwahati -6. 

Respondents 

DETAILS OF APPLICATION 
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1. PARTI CULARS 9FJ p j 
APPLiCATION IS MADE 

The instant application is directed against the 

order bearing No. AAP.&79/94/Pt/176 dated 12.4.2000 

issued by the under Secretary to the Government of 

Assam conveying the decision of the review selection 

committee whereby claim of the Applicant for 

consideration of his case for promotion to lAS from the 

select lists of 1992-93 and 1993-94 has been rejected. 

The Applicant through his application prays for a 

direction to the Respondents for inclusion of his name 

in the select list of 1992-93 and 1993-94 prepared 

under regulation 5 for the purpose of nomination the 

member-s of the State Civil Services suitable for 

promotion to lAS. 

The Applicant through the present application also 

challenges the constitution of the selection committee 

constituted under regulation 3 of lAS (appointment by 

Promotion, Regulation 1955 in preparing the lists of 

suitable State Civil Service Officers for promotion to 

lAS for the year 1993-94 along with the constitution of 

both the selection committee including the Review 

selection committee which met on 15.2.99, pursuant to 

the judgment and order dated 7.8.09 passed in OA No. 

180/94 by the Hon'bie Tribunal 

2. JURISDICTION OF THE TRIBUNAL 

The applicants declare that the subject matter in 

respect of which the application is made is within the 

jurisdiction of this Hon'ble Tribunal. 
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LIMITATION 

The 	applicants 	further 	declare 	that 	the 

pplication is within the limitation period prescribed 

nder Section 21 of the Administrative Tribunals Act, 

985. 

4. FACTS OF THE CASE 

41 That the applicant belongs to Assam Civil Service 

9lass-I Officer of 1975 batch of ACS. He belongs to 

, hedule Caste Community and at present he is holding 

t:epost of Labour Commissioner, Assam. The name of the 

Apiicant figured at serial No. 13 of the gradtion 

lFst prepared as on 1.1.94. 

A copy of the extract of the said gradation list 

os annexed herewith and marked as Annexure-A. 

4i2 That the Applicant begs to state that he has got an 

olitstanding service career as ACS Officer and during 

his service tenure he had occasions to work in various 

rsponsibie posts. The brief resume of the same is 

b.ing given below in a seriatim for a sake of 

convenience. 

(a) From April 1976 to September 1979, the 

Applicant held the post of Extra Assistant 

Commissioner with additional charge of the post 

of Chief Executive Officer of Town Committee, 

Norigaon. During this period, lots of development 

works were carried out surpassing all past 

records. Applicant also worl<ed in riots and 

floods even at the risk of his life. 
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From 1979 to 1981, the Applicant as senior 

EAC in Haflong also held the additional charge of 

the District Publicity Officer, During 	this 

period his functions as senicr EAC also included 

functions of the Judicial Magistrate 1st Class 

during 	this period Applicant 	also 	rescued 

passengers of a mail train, which got derailed 

killing 21 passengers by working day and night. 

From 1981 to 1983 as Secretary to the 

Karimganj Mahkuma Parishad, the Applicant worked 

• 

	

	in flood and riots and also carried out law and 

order duty. 

dl. From 1983 to 1985 as Secretary of the N.C. 

Hills 	District Council, 	the Applicant 	also 

subsequently acted as Incharge of Principal 

Secretary of the Council. During this period, the 

developmental activities of the council made a 

rapid progress. The Applicant also produced the 

first Dimasa Feature Film "The Untold Story of 

Blue Hills". He also published a book explaining 

the developmental activities of his period. 

e). In 1986, the Applicant acting as Add!. Deputy 

Commissioner of Karimganj brought out the draft 

of the decentralised planning of the District. 

The quality of this publication was 	highly 

appreciated by Shri H.N. Das, 	lAS the then 

Special Secretary, P&D Department. This year 

i. 
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Applicant also seized logs worth lakhs of rupees. 

From 1987 to 1988 , the Applicant acted as 

Deputy Secretary to the Government of Assam, 

Department of Handloom, Textiles and Sericulture 

and from 1988 to 1989, he held the post of 

Managing Director, Assam Government, Marketing 

Corporation, within a short period Applicant 

could revive the sick corporation. 

From May 1989, till September 1992 Applicant 

acted 	as the Director, Social Welfare 	and 

Probation. This was Applicant's toughest period 

due to various reasons. During this period, 

department could achieve 100% target and the 

Applicant got the commendation letter of the 

Hon'ble Governor of Assam. 

From September 1992 to till this date, 	the 

Applicant has been holding the post of Joint 

Secretary, 	Handloom, 	Textile and 	Sericulture 

Department. 	He has also been 	holding 	the 

additional charge of Joint Secretary of, labour 

and 	Employment Department with effect 	from 

28.7.93, since 15.10.93, the Applicant is also 

working as Labour commissioner, which is a cadre 

post. 

	

4.3 That surprisingly during the year 1993, 	the 

Applicant was communicated with the adverse remarks in 

	

his ACR for the period 1.1.90 to 22.12.90. 	The 
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Respondents 	vide 	a communication 	dated 	
17.3.93 

communicated the aforesaid adverse remarks. On receipt 

of the said communication the Applicant preferred a 

representation dated 3.4.93 prayIng for expungiOfl of 

those adverse remarks highlighting the fact that the 

Respondents have taken more than two and half years for 

communicating the said adverse remarks. The 

representation preferred by the Applicant dated 34.93 

remained pending for more than one year. Moreover the 

Government decided to proceed departmentallY against 

the Applicant and to that effect Respondents issued a 

letter vide No. AAP/167/92'38 dated 17.3.93. 

Due to the aforesaid reasons although name. of the 

Applicant figured at the serial No. 17 of the gradation 

list of ACS officers as on 1.1.93, was not considered 

for promotion to lAS. While preparing the select list 

for the said purpose for the year 1993 - 94. Person below 

him whose name figured at serial No, 21 of the said 

gradation list was promoted to lAS pursuant to the said 

select list of 1993-94. 

4.4 That the Applicant before initiation of the process 

of preparing select list for the year 1994-95 for the 

purpose of nominating the ACS Class-I Officers to lAS, 

apprehending non-consideration of his 'case for the 

aforesaid nomination to LAS as happened in 1993 

approached the Honble Tribunal by 'filing OA No. 72/94. 

The Hon'ble Tribunal after hearing the parties to the 

proceeding vide its judgment and order dated 8.4.94 has 

held that the adverse remarks of 1990 cannot be acted 

upon to deny the promotional avenue of the Applicant. 
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uring the course of hearing it was brought to the 

otice of the Tribunal that the Government has decided 

o drop the proceeding initiated against the Applicant 

ide letter No. AAP/167/92/38 dated 17.3.93. At the 

ame time it was also pointed out that aother 

epartmental proceeding initiated against the Applicant 

ide letter No. AAP/167/92/FK/69 dated 6.4.94. The 

on'ble Tribunal in the aforesaid judgment and order 

as held that the proceeding of April 1994 cannot be 

aken into account by the selection committee which 

nitiated selection proceeding from 29.3.94 for 

reparirig the list eligible ACS class=l 	officers for 

ominate to lAS. 	Finally the Hon'ble Tribunal was 

leased to dispose of the said OA No. 72/94 holding 

hat the selection committee entrusted with the 

esponsibility of preparing the select list for 94-95 

hail not take into account, finally the adverse 

emarks for the year 1990, Secondly, the departnental 

roceedings initiated in (larch 1993, Since dropped and 

hirdly the departmental proceeding subsequently 

nitiated in April 1994. The Hon'bl Tribunal was 

urther pleased to direct the Respondents to recommend 

nd forwarded the name of the Applicant along with his 

!elevaflt service records immediately to the selection 

ommittee for preparing the select list for promotion 

o lAS pursuant to the select list of 1994- 95. 

A copy of the judgment and order dated 6.4.94 

passed in OA 72/94 in annexed herewith and marked 

as Annexure-B. 

Im 
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4.5 That in view of the aforesaid judgment andi order 

dated 8.4.94 passed in OA No. 72/94 it is crystal clear 

that the service career of the Applicant is free from 

any adverse entries and because of his higher position 

in the gradation list of ACS Officers as on 1.1.93. 

Therefore, the Applicant was expecting that pursuant to 

the said select list of 1994-95, he will be promoted to 

lAS considering his meritorious service career. 

4.6 That the selection committee in its meeting held on 

29.3.94 to draw the select list of ACS officers for 

nomination to lAS for the year 1994. It is pertinent to 

mention here that drawing up of a select listl is a 

closely guarded secret and the select list even after 

its preparation is not made public, only those officers 

whose name- appear in the said select list gets the 

intimation about the same. 

4.7 That there was certain controversies in reg:ard to 

the ACS Officers for nomination to lAS for the year 

1994-95. Various news items has been published and it 

was stated that the Government had short-listed 21 ACS 

Officers for nomination to lAS for the year 1994-95. 

It was also stated that the Government has finally 

decided to prepare a list of 7ACS Officers amongst the 

aforesaid 21 ACS Officers for referring to the UPSC 

selection committee. 

A copy of the news item is annexed herewith and 

marked as Annexure-C. 

4.8 That due to the short listing of 21 ACS Officers 

which has subsequently reduced down to a select list of 
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7 ACS Officer,. dismayed the present ApplIcant. On 

amongst the 7 ACS Officers 5 are junior to the present 

Applicant. That apart in respect Of sbme of them charge 

sheets/departmental proceedings were opening. 

4.9 That the selection committee was constituted under 

the Regulation 3 and the said Regulation provides that 

the cOmmittee should consists of a Chairman of the UPSC 

or any other member of the Commission and other member 

specified in the entry column 3 of the Schedule Column 

3 of the said Schedule is as follows - 

Chief Secretary to the Government of Assam. 

Chairman, Board of revenue, Assam. 

Chief Secretary to the Government of fieghalaya. 

Commissioner of Division s  Meghalaya. 

A nominee of the Government of lndia not below the 

rank of Joint Secretary. 

4.10 That the Applicant states that in the instant case 

while preparing the select lit of 1994-95 the selection 

committee was not constituted properly as Chairman, 

Board of Revenue, Assam and the Commissioner of 

Division, tleghalayawere not present. Hence the said 

sel-ection committee was not constituted in conformity 

with the Regulation 3 and hence same is not sustainable 

in the eye of law. 

4.11 That the said selection committee also did not 

follow the guidelines contained in the Regulation 5 and 

violated prescribed procedure for preparation of the 

said select list. The provisions contained on 
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Regulation 5 is exhaustive and same has also been 

supplemented by various executive institutions of the 

Government of India issued from time to time. Relevant 

portions of the said regulation 5 is quoted below for 

ready reference, 

	

"Regulation 5(4) provides that the 	selection 

committee shall classify the eligible officers as 

'outstanding', very good', 'good' or unfit' as the case 

may be on an overall relative assessment of their 

service records (emphasis added). 

Regulation 5(5) lays down that the select list be 

prepared by including the required number of names 

first amongst the officers finally classified as 

'outstanding then from amongst those similarly 

classified as 'very good' and thereafter from amongst 

those similarly classified as good'." 

4.1.2 That the Regulation 5 thus makes it clear that 

there shoul.d be overall relative assessment of the 

service records of the eligible officers and after such 

assessment those officers who have been graded as 

"Outstanding" "Very good" & "good" should be nominated 

to lAS taking into consideration such gradings. However 

the said selection committee took into consideration 

cases of those officers against whom there are charges 

thereby violated the requirement of regulation 5 (4) 

and (5) while ignoring the claim of the Applicant. 

4.13 That so far as the relaxation of the charges and 
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to 	meet the controversies regarding 	its 	proper 

reflection in ACRs the Government of India vide 

Notification No. GI M.H.A. letter No. 14/23/65-AIS(lll) 

dated 28.7.65 issued an instruction that the 

certificate of integrity should be recorded by the 

Secretary to the State concern in respect of all the 

eligible officers who's cases are placed before the 

selection committee for consideration. it has also been 

mentioned that such a certificate of integrity should 

be in reference to the entries in the ACRs of such 

Officers. Emphasis has been made in the said letter 

that selection committees should consider the question 

of suitability vis-a-vis the integrity and should 

record the remark on being satisfied. 

The Applicant craves leave of this 	Hon"ble 

Tribunal to produce the aforesaid letter dated 

28.7.65 at the time of the hearing of the case. 

4.14 That the Applicant states that the selection 

committee has failed to take into consideration the 

aforesaid 0(1 as well as it's subsequent clarification 

issued from time to time. Instances are at galore to 

show that the said selection committee 

overlooked/ignored many of the relevant fact while 

preparing the said select list for lAS, and acted upon 

irrelevant consideration and ignored the case of the 

Applicant. 

4.15 That the Applicant states that he was eligible to 

cross efficiency bar with effect from 1.3.91. 	The 

aforesaid fact was duly intimated to the Secretary 
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Department of Personnel, Government of Assam by the 

Accountant General, Assam vide its letter dated 

13.6.91. However, the Under Secretary to the Government 

of Assam, Department of Personnel vide a subsequent 

letter dated 2.6.92 intimated the A.G. that the 

Applicant has not been found suitable to cross the 

efficiency bar. Thus the Applicant was not allowed to 

cross the efficiency bar which has no bearing so far it 

relates to his nomination to lAS. 

4.16 That the Applicant begs to state that the adverse 

remarks against him for the period of 1.1.90 to 

22.12.90 have been expunged and having regard to the 

fact that the Hon'ble Tribunal vide its judgment and 

order dated 9.4.94 cleared the way for consideration of 

his case for nomination to lAS, the Respondents had not 

other reason as to why he was not been allowed to cross 

the efficiencies bar. 

4.17 That being aggrieved by the aforesaid action 

depriving him his legitimate promotion, the Applicant 

was contained to move the Hon'ble Tribunal by way of 

filing OA No. 180/94 before the Hon'ble Tribunal. 	The 

crux of the reliefs prayed by the Applicant 	in the 

said OA are, setting aside of the select list prepared 

for the year 1994-95 for nomination to lAS; 

implementation of 1993 select list for the purpose of 

making promotion appointment to lAS and allow him to 

cross the efficiency bar with effect from 1.3.91. The 

Hon'ble Tribunal after hearing the parties to the 

proceeding the Hon'ble Tribunal was pleased to direct 
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the Respondents to hold review DPC and to consider the 

case of the Applicant as on 31.3.93 and in the event of 

he being not found suitable for nomination to lAS in 

the said year than to consider his case for the 

subsequent year. 

A copy of the said judgment and order dated 

7.8.98 is annexed herewith and marked as 

Annex ure-D. 

4.18 That on receipt of the aforesaid judgment and 

order, the Applicant preferred the representation dated 

21.8.98 enclosing a copy of the judgment dated 7.8.98 

praying for implementation of the aforesaid judgment 

granting him the reliefs. - 

A copy of the representation dated 21.8.98 is 

annexed herewith and marked as Annexure-E. 

4.19 That the Respondents kept the matter pending for 

year together and finally on 12th April 2000 issued an 

order 	communicating the decision of 	the 	review 

selection committee meeting held on 15.2,99. In the 

said order the Under Secretary to the Government of 

Assam conveyed the fact that the said review selection 

committee did not recommend his case for promotion to 

lAS taking into consideration the select list of 92-93 

and 93-94 and there by rejected the claim of the 

Applicant. 

A copy of the said order dated 12.4.2000 is 

annexed herewith and marked as Annexure-F. 

4.20 That the Applicant begs to state that the said 

0 

44/M 
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review selection committee has not dealt with the 

matter giving due consideration of the factual matrix 	k 
of the case. The said selection committee took into 

consideration the irreverent facts and gave weigtage to 

the irrelevant considerations. The said committee even 

did not examine the full records of the Applicant and 

in fact the Government concerned has also not supplied 

the entire records before selection committee. There 

has 	been total non application of mind by 	the 

Respondents and things have been done hurriedly to 

avoid litigation. 

4.21 That the Applicant submits that as per the rules 

the review selection committee ought to have taken into 

consideration the test applied by the earlier seiection 

committee, applying the same yard stick and while 

Icoming into the conclusion detailed reason is required 

!:to be rejected. However, in the present case such 

materials are absent and the fact will be revealed from 

the impugned communication dated 12.4.2000 (Annexure-F) 

::and hence same is not sustainable in the eye of law and 

liable to be set aside and quashed with a further 

direction to consider the case of the Applicant for 

nominatibn to lAS with retrospective effect. 

.22 That the Applicant begs to state that in vew  of 

he judgment and order dated 7.8.98 the case of the 

pplicant requires to be considered retrospectively and 

ppiying the same standard of grading along with all 

he officers as on 1993. The Applicant could come to 

now that the said review selection committee while 

IM 
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consideration the case of the Applicant pursuant to the 

judgment and order dated 7.8.98, took up his case in 

isolation which is per-se illegal. 

4.23 That the Applicant submits that the 	review 

selection committee at the time of consideration the 

case of the Applicant failed to proceed in accordance 

with the requirement prescribed under the relevant 

regulation. in fact s  the Applicant could come to know 

from the reliable source that the State Government has 

not forwarded the full ACRs of the Applicant and hence 

the consideration and the conclusion thereof has 

resulted in issuance of the impugned order dated 

12.4.2000. 

In 	that view of the matter the Applicant prays 

before the Hon'ble Tribuna.l for a direction to the 

Respondents to produce the records including the 

minutes of the selection proceeding. 

4.24 That the Applicant begs to state that in absence 

of the relevant records as well as the ACRs, the review 

selection committee could not take into account the 

actual fact based on records and same has resulted the 

non-consideration of the case of the Applicant for 

nomination to lAS although he had a outstanding service 

career as narrated above which goes to show the 

inaction on the part of the Respondents in cepriving 

him his due and legitimate promotion. The Respondents 

brought one after another hurdles causing delay in the 

promotion of the Applicant. However, due to his 

outstanding service career in the year 1997 vide a 
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Notification 	date 3.1.97 the Applicant 	got 	his 

promotion to lAS from the select list of 96-97. 

4.25 That the Applicant is filed this application 

bonafide and to secure the ends of justice. 

5. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS 

5.1 For that the action/inaction on the part of the 

Respondents in considering the case of the Applicant by 

issuing the impugned communication dated 12.4.2000 is 

ilIegal arbitrary and liable to be set aside and 

quashed. 

5 . 2 	For that the Respondents have acted contrary to 

the judgment and order dated 7.8.98 and issued the 

impugned order which is a non-speaking one and same 

depicts total non-application of mind and on this score 

alone the impugned order dated 12.4,2000 including the 

findings arrived at by the review selection committee 

1 is liable to be set aside and quashed with a further to 

reconsider his case for promotion to lAS takings into 

the consideration the select lists of 92-93 and 93-94 

:jth all consequential benefits. 

.3 For that in the impugned order there has been non 

entioned regarding the reasons of the review selection 

ommittee for not recommending his case for nomination 

o lAS and treating the said impugned communication 

ated 12.4.2000 into consideration, same can be termed 

s non-speaking one. On the other hand the Regulation 

ontemplates recording of reasons for such denial. 

ence, the entire action on the part of the Respondents 

-,'.-,--. 	. 	•- 
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keeping the Applicant in dark regarding and liable to 

be set aside being violative of Article 14 and 16 of 

the Constitution of India. 

5.4 For that the Respondents mainly State of Assam did 

not forwarded the full records of the ApplicantT before 

the review selection committee and thereby violate the 

provisions contained in the Rule and resulted issuance 

of impugned communication dated 12.42000 which is 

illegal, arbitrary and violative of Article 14 and 16 

of the Constitution of India and liable to be set aside 

and quashed. 

5.5 For that the review selection committee has failed 

to take into consideration the various provisions 

including Regulation 5(4) and (5) while deciding the 

matter which is illegal, arbitrary and liable to he set 

aside and quashed. 

5.6 For that the action of review selection comTnittee 

is illegal and contrary to the settled principle laid 

down in the service jurisprudence and the impugned 

order is the not result of such action which is. liable 

to be set aside and quashed. 

5.7 	For 	that in any view of the 	matter 	the 

action/inaction on the part of the Respondents 

including the review selection committee is illegal, 

arbitrary and liable to be set aside and quashed. 

The 	applicants crave leave of this 	.Hon'ble 

Tribunal to advance more grounds both legal as well as 

factual at the time of hearing of this case. 
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DETAILS OF REMEDIES EXHAUSTED 

The applicant declares that they have no other 

alternative and efficacious remedy except by way of 

filing this application. They are seeking urgent and 

immediate relief. 

MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE ANY 
OTHER COURT 

	

The applicant further declares that 	no other 

application, writ petition or suit in respect of the 

subject matter of the instant application is filed 

before any other Court, Authority or any other Bench of 

the Hon'ble Tribunal nor any such application s  writ 

1petition or suit is pending before any of them. 
RELIEFS SOUGHT FOR 

Under the facts and circumstances stated above, 

the appIicant prays that this application be admitted, 

;;records be called for and notice be issued to the 

respondents to show cause as to why the reliefs sought 

for in this application should not be granted and upon 

hearing the parties and on perusal of the records, be 

leased to grant the following reliefs 

.1 To set aside and quash the impugned communication 

ated 12.4.2000 Annexure-F. 

.2 To direct the Respondents to consider the case of 

he Applicant by convening review selection committee 

ith retrospective effect and to include the name of 

he Applicant in the select list of 1993 and in the 

vent of non-seIection, in the said year, again to 

bnsider his case as on 1994 select and to give effect 

( 	1 

1 12 
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his such promotion/nomination to lAS, retrospectively 

with all consequential service benefits. 

8.3 Cost of the application. 

8.4 Any other relief/reliefs to which the app1icnt is 

entitled to and as may be deemed fit and proper by the 

Hon'ble Tribunal. 

9. INTERIM ORDER PRAYED FOR 

Considering the facts and circumstances of the 

case the present Applicant does not pray for any 

interim order at this stage. However, he prays before 

this Hon'ble Tribunal to hear matter at an early date. 

10 . 	......... - 

The application is filed through Advocate. 

11, PARTICULARS OF THE I.P.O. 

 1.P.O. 	No. 
 Date 	: 

 Payable at 	: Guwahati. 

12. LIST OF ENCLOSURES 

s stated in the Index. 
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V E R I F I C A T I U N 

I, Shri Ananta l<umar Malakar, aged about 54 years, 

son of Late Haladhar flalakar, at present working as 

Labour Commissioner, Government of Assam, Guwahati, do 

hereby solemnly affirm and verify that I am one of the 

applicant in this instant application and conversant 

with the facts and circumstances of the case. Thus I am 

competent to verify this case and the statements made 

in paragraphs Ll4's'  

are true to my knowledge ; those made in paragraphs 

are true to 	my 

informatjon derived from records and the rests are my 

umble submissions before this Hori'ble Tribunal. 

And I sign this verification on this the jL th 

ay of M-trh 2001. 

(-4"Pf,v7-,9 	u& 	ft) 
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I. 

GR\J).4 l ' 1011 LI ii' 	A(J 	fllJ' 1( 	LI 
As  çjfl l,1,1Y94 

$1. 	Name in order of merit  
No. 	 iiate of birth 	ewrk ; 	 i  

-t 
Shri Umeh Ohndra Dutta 	 1.5.1937 

3hri Patroawar Basumatary 	" 	 1,4 •  1941 	irornoted to 11t3 
w.e.f, 9.3.1994 

/3. 	Shri SantanU, Bhattacharjee 	 1.3,1946 	 - 

Shri Jiban Oh, Peiu, /// 	 1.2.1945 	 rozlot.1 to lAS 

w.e.f. 9.3.1994 
ShrI. Padma Kanta .Da 	 1,9.1937 	 - 

Shri Hasan Au 	 27,2.1945 	 Iromoted to lAS 
w.e,f, 9,5.1994, 

	

7, 	ShriGokul Oh, $harma 	 1.3.1946 	 - 

	

.0. 	Shrj tkrnoran)an F)a , 	 1,7, 1941c 	 I rt,tno t1 to lAS 
w, 	9.5. 1994 

	

90 	Shri Pranäh Kurnar Khound JY ' 	20.2.1947 	Pronted to lAS 
w.e.f 9.3.1994 

v0, Pid, Natahir AlL j3orbbuyall 	 31.12,140 	 - 

1. Srnti. SUnida Sengupta 	 11.12.1947 	 - 

Shri Aftabuddjnthed 	
-' 	 1.9, 1945 

t/1 5. Shri Ananta Kumar Nlakar 	 1.6.1947 

•,14, Shri Bhudav Basumatary 	 1.12.1950 	 - 

,/.i.5. 	Shri. Kasnal Krishna ILazarika 	 1.1.1948 	 - 

	

16 e  Shri Guru Prasad I-'hatowalj 	 1.3,1945 	 - 

3hri Bir Bhadra 11a7,jer .  I. j "' 	18. 2.1951 	I:route d to lAS 
W. e.t. 9, .1991 

3 ftri Jones. Ingty Kathar 	 2. 2,1951 
r19. 

 

Shri Anup Kumar Daolap.upu 	 31,1.1951 	 - 

V20, jhri Dibakar Sajkja 	 2. ) .1945 	 - 

	

21. 	311ri Ibrahim Alt 	 1. 1.1956 	 - 

22, Syed M. Flasinur .8ahma4 	 . 	 1.4.1936 	 - 

	

23. 	Shri Pr;u1la Oh, Dorah 	 1.10.1936 	 xpin 15.1.1994 4  

t1•  , . . 

J 

-7;? 
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.1. 

-I 

/. 

/25. 
24. Shri Jyotish Chandra Dutta 1.4.11)37 

ShrJ.. Kanak Chandra Sarma 1.2, 1,58 

/'26. Shri 1ahish Bhattaaharjee 1.7,1939 

27, Shri Ganapati Chakravorty 1,4. 	30 

20. Shri Prabhakar Bhuyan  

29, Shri Godeswar Chutia 1.4.1937 

30. Shri. Nawab Akraxnul ILtsatn 1 .2. 1 93 0  

/31. ShrI. Jitendra Nath Gowami 1.1.1940 

/'32. Shri Keshabananda Dihthia 1ka 1,9.1939 

733. Shri 1'a1ini Charan Sarma 1.5.1940 

34. ShrI. Makhan Lal. Nath 15.3.19313 

• Shri Nriganka Nohan Da9 1.1.1939 

36, Shri. 	2abtu.1 1Iusain 1.4.1930 

57. bbri 2aranath Gogoi 1,7. 1936 

Shri Pratlotcya Nath Dorkakati. 1,fl, 1939 

'. 	9. Shri Debabrata Chakravorty 1.6. 1939 

40. SLiriSushil Kr. Das 1,1.1957 

/41. Shii Dimbeswar Dora 1.10.1959 

. 	,,42. Smti. Gãyatrt Baruah 26.6.1952 

,-43. Shri flitendra Ilath *'rma 17,1.1952 

L-'44. FhriAb -iay Kumar Verma 27.7. 1 953 

%. Shri L. N. 	Tarnuly 6. 5. 1950 

46, Shri Lail Chand 	3inhi 20.12, 1951 

47. Shrt.Dirnalendu Bliattacharjeo 	/ 	1 ,11, 1 946 

40. Shrl.Harendra Uath Bhuyan 25. 2. 19I6 

 hriKhagen1ra Nath Duraohain 6...1940 

 3h.i flandosar Nath 1.5.1950 

- 

H 

Cont. 
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AO O.A.N..72/94 

1 Sri Ananta kr Malakax 	. • ApoliCaflt. / 
vr$. 

Uiofl if India 8.S 	. 	Resdpts. 

1 HC , SLE WR. 	TI 	$4JQJ,VlGE CHA1RWAN THE 
ThE HON' BLE 	SRI 

/ 
Fir the Ap licant.Wr.8.01 Wi.W..K.Ch.UdrY 

0  yr .B.Mehta. 

For the ReSPdtS. 
G.A.AsSam. 

8.4.94 	This application under S ection 
19 of the Administrative Tribunals Act, 
1985 was moved by lesrn8d counsel 

M1 O.K. Shsrma on 5.4.94 and learned 
Sr. Covernment Advocste 	Aseam, 
Mt Y.K,Phukan took time to get instruc- 

tion f roe the Government, Learned 
G0vernment Advocate, Asam, S.t M, Das 
submits that inetructjo4s have been 
received • A copy of the instruction of 
the StàtsG 0vernaent co,tained in the 
litter No.AAP/79/94/30 klaited 7,4.94 

* addressed to learned 5r. Government 
Advocate, A 5uaa, Mr Y.K •  Phukan has been 

• placed before thra Tribi'nel. The 
application is taken u 	for hearing and 
disposal. Mr B.!(.Share4s S(Lt5 On 

• 	behalf of the bpplican., Shzi Anarits 
Kr Ilalakar, AtS, 3oint Secretary to the 
Government of Assam, t4sndloo•, Textile 
and Sericulturu Depaxisent. S.t M. Des 
submits relying on tht ,  Government 
Instructions. 

- Shri A.K. Malaker,  *S, Class 1 
() belongs to the iSIS batch. He is 
at Setial No.17 in the gradation list 
of ACS officers as on 1,1,1993. 

0  

• 
93 

Admittedly, he come, within the zone of 

VA- consideration for selection to 1*5 on 
promotion against probable vacancies 
in 1994-95. Respondent No.6 Shri B.S. 
Hagjer (Si.No.21 in the grsdationlit1, 
junior to the applicant use promoted to 
the lAS pursuant to select list of 

• 1993-94. This year, several ?$ - 	- - 
officers junior to the spp icent have 
been recommended by the State Govern- 
ment for consideratiOn by the S.lection 

Committee to prspare Select List for 
promotion to the lAS for the year 	• 

' 1994-95 	A 5s.. - Megh*laye 3oint Cadre. 
The adverse resarks in the ACM 

$ 



1, qr~A`,-  M.  

\ 
'8.4.94' 

of the applicant for the period 1 .1.1990 
22.12,1990 was communicated to him only o n  
17.3.1993 and his representation dated 

3.4.1993 against it is still pending for 
I  

dispo s a l. ,  Mr Sharma submits thatthe adverse 
remarks is void on ground of delayed 
communjcatjonafld becomes ineffective for 
pendericy of representation against it, We 
find Substance in these submissions in the 
light of decisions 	In Gur Di.*l Siflgh 

Irij)j .-  S t
ateof Punjab and 0th' 

reported in 1979 SD (SC) 229; (2) In 
• 	' 

 
18hvjj 3. Naik -V8 Development Commjj0... 

'or, and Others reported in 1985(2) SD 445; and 
'(3) in the State of Harygria 

* 	 and Others reported in 1987(2) SD 162, 

,Therotoru, we hold that the adveree ramarka 

Of 1990 in the ACR cannot bOCOtgd upon to 
deny promotional avenue of the epplicant. 

Admittedly the Governpant Of Aeav 
had already decided to deop the departmental 

'Proceeding against Shri Malakar initiated 
vide letter No.AAP/ 1 67/92/38 dated 17,31993 

Therabo ve being the position 
presently, there can be no jU5 Lfist10 to • 	refuse conaideratjon of the case of th 
applicant, Shri A.K flalakar, for .SslDctjon 
,t0 the grade of lAS on promotion •gaiet 
,probabje vacancies of 199495, 	•' 

Smt M •  Døe submits that another 
departmental proceeding has since bøa drawn 
up against Shri A.K Malekar vide letter 
No.AAP/1 67/92/Pt,/69 dated 6,4,1 994. But.Shg 
has no instructions if the chargeaheet of 

the proceeding has been issued and •erved on 

the applicant. Consideration for prepaj g  

select list by the SelectIon Committee held 
on 29.30994 has not yet been finaijeed me 
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H \r U.4 .94 

indicated in the Government iutt. 

NQ.*hP/79/94/30 dated 7.4.1 994, Ths'tf 
departmental proceeding initiated in 
April 1994 cannot be t.ksn into aoount 
by the Selection Connitt.e which initis-. 

ted Selection Proceeding from 290.1994, 

Upon hearing counsel for the 
parties and in view of the fact., 

circuuetances, observations and findings 

above, we are of the visu that the 

applicant also deserves consideration by 

the Svlectjon Committee in the matter of 
• preparation or select list for promotion 

to lAS for the year 1994-95 end, there.. 

fore, to most the ends of justice we 
direct the respondents, excluding 
respondent No.6, as under: 

The respondents are directed to 
recommend and toyrd the name of the 
applicant, Shri A.K. Malakar, ACS (Sc) 
alonguith his records immediately to the 

Selection Committee for considurstion 
while preparing the silict liet for 
promotion to the lAS for the year 

• 	1994-95, Aesam - Moghalaya Joint Cadre. 
The Sejectjo Committe, shall not take 
into account the advarse remarks for the r 
year 1990, disciplinary procueding 

initiated in March 1993 since dropped and 

also the disciplinary proceeding initia-
ted in April 1994 keeping in view the 
findings above in the orde. 

Intimat, all concerned 
immsdiat.ly, 

This application is disposed of 
with the above directions, 

SD! S .RAQUE, 
VICE CWIRPAN 

SDft3 .L.SANGLYINE, 
MEWBER( ADSV) 

WenC N.:- 14t% 
Copy for inf.ruation and necessary acti.D

(~ 
. 

le 'V-411 

Ju, 

The Secretary,G.vt..f Incia,Mtnistry of  Persennel, 
Pilic Grievances and Pensi.n.Departiri'ntlbf Personal 
& Training New Drlhl-  l. 

The Chief S ocretary,Gevt.of Asseu,Dispur,GuIhati-6. 

The C.uinissi.ner 8 Secretary,PerS.nfl.l(A)DaPartmet, 
Assarn zecretariat,Dispua,Gu.ahati-6. 
The Secretary,Gevt.sf Moghalaya.Dlptt..f P.rs•nnsl(A) 
Shill.ng ,Maghalaya. 

b) The Secretary/Ch1airmanU. P.S .C. ,lolpur H.usI, 
Shahjahan Road,Ntw Del 

6) Sbt B.B.Hagjex ,Lirect.r,T,url$m.ASSam.Panbazsr, 
Near Rly.Stati.n, 

1091

WxB.K.Sharma,Adv.cat.C.P.T.Gah1ti b.nch,Guuahati-, 
1eS.Ali,Sr.C.G.S.C.
J'X .Y.K,Phukan,6sVt.AdvsCatS ,AS$aW, 	d.- 
Sri A.kr.Walakar Jsint S.cy.G.vt..f A$Sam 
Hndi,em 8. Textile L Sericultui.,[)eptt. 
DL spur ,Guahati. 
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Late city edition 	S paIfle air surcharge 	 Its 1.51) 

Govt list for nomination to the lAS 

Resentment grips ACS 
By $ Staff Rrjorter 	 agaInit the way the ieven officers lAS, tinder the nite' no Officer ,  who 

GUWAIIATI, May 14: The Senfinrl 	were shortlisted recently for lisp IittftIIIt(I OW ng. tf !t uli 

had published a report under the nomLnaIon to the lAS under IIrt day of Apifi Iii tI' yc.fl wIn 

caption "Resentment prevails In 	Regulation 5(3) of the Indian  tI'e ndectIni CIH1iIiItkP titets, 

bureaucratic circIes on April 28 A d m I n I s t r a t I v e 	S e r v I c e s would be selected for ntnnlnatl°n. 

wherein the State Government's (Recruitment by Promotion) Rules, 	In the case of his Cayattl 

scheme of screening officers (who 1955 For the year 1994-95. 	 Baruahr cases by the CDI and the 

had put in 25 years of service or had 	It may he mentioned here that Vigilance and Anti-Corruption 

attained 50 years of age and whose the State Government shortlists a Brandi  arepending against her for 

integrity was doubtful or had group of Af3officers for nomination her llege 1  invo vemeni In the 
outlived their utility) for weeding to the lAS every time some vacancy janala clot schetne scandal vii-a 
them out of service was stated to arises. The ahortlisting is done vis Mr 'Jagannath Sarma of the  
have been motivated by the refusal according to the formula - the llrabmaputra Valley Weavrs 
of many officers to follow the rtttnber of vacancies plus two Into Cooperative Society. I lawi'vt'r, the 
telephonic or verbal instructions of three. Thus, If in a given year the Government has also taken care to 
higher ups after what they had seen vacancy Is, sai, two, then the see that the cases ng.iinct her are 
happening to treasury and Government will shortliat the names dropped, oflkinl nirces 

veterinary officials, 	 of 12 offIcers. Their ACRs(annual 
The Government of Asnam confidential reports) during the past 	

In the case of Ms Sunanda 

promptly issued a Contradiction to live years alone would be the basis S.engupta also the ACS officers are 
the news Item, which was published for nominations. Under the rules, the .ore because she had been once 
In the i..etters to the Iditor" column ACR.s making only three grades for dls,nIiarJ (ruin Servile suit later 
on May 2. All the Government had the officers, "outstanding." "very placed unde, stispeusioli for a long 
said about the screening committees good" and 'good" would be time. Mr Shantami lihs%tIschItrfre 
was that the Government had the considered for the nomInation. was once cha,ged by the Calcutta _ 

"prerogative" in forming such IbIs year, the Government had 
l'Oli('C for indulging In v*1Iiiitage 

committees, as lithe report had ever shortlisted 21 offIcers to fill up five activities in collaboration with t e 
questioned that prerogative, vacancies and has readied a final CIA in Calcutta. 

However, the Government also list of seven officers for referring it 	
The selection of Mr IJht•dev 

saw In the report an "attempt to to the UPSC selection committee. Basumnatary, however, has literally 

bring about a rift between the They are; (i) Mr' Debabrata raised a storm, 
1k was recniiy 

Assamese and non-Assamese lAS Chakravorty, (ii) Ms Gayatri indicted by the Chief Ministers 
vigilance Cell fur involvement In a 

officers which is very unfortunate." Baruah, (lii) Mr Shantanu  
The report had only mentioned how Bhattacharjee, (lv) Ms Sunanda scandal in the Tourism department. 
several LAS officers, both Assamese Sengupta, (v) Mr Uhudev Sources Mid, the 54'le01(I11 of Mr 
and non-Assamese, had already left Elasumatary, (vi) Mr Anup Anu1 t)aolagopu and Mm I,)ib,icam 
the State or were quelng up for Daolagopu and (vii) Mr Dlbakar Salk a was made as a cover to 

postings outside. Far from making Salkia. 	 confuse the ACS officers that lustice 

any attempt to drive a wedge 	Almost the entire ACS officers and fairplay had gone Into making 

between Assamese and non-Assamese are sore at the way these officers the list. 
lAS officers, the report had only were selected for nomination to the 	A close look Into the list also 

highlighted the fact that the lAS. Their complaint Is that reveals thef'ersonnel department's 
various acts of omission and considerations other than merit and bias towards a p.irticular linguistic 
commission of the Government In the efficiency had gone into their group, official sni,Ces said. 	is has 

matter of administration of the selection for nomination to the LAS. 	added to the resentment among the 

State had forced the lAS officers to 	in the first place, two cases, one ACS officers. But the most serious 

seek postings outside. 	 in the Gauhati High Court and the charge they have made relates to 

liowever, it is the latest act of other in the Central Administrative alleged manipulation of the ACRi in 
the Government in the matter of Tribunal are pending against Mr the case of these ofikeis who would 
nomination of ACS officers to the Chakravorty on the question of his not have been otherwise brmnight 
lAS which has drawn the serious seniority. Several of his batch-mates into the purview (if hue "7AIflC of 

chargeofdrivingacommuflalWedge have moved the courts challenging consideration." Several officers 
into the State bureaucracy. Almost the Governments decision to leave today threatened to launch an 
the entire ACS cadre officers are them out of the "zone OF agitation II the list was not 
contempiating massive protest consideration" for nomination to the morrt'cti'd litmimu'tlIatt'ly. 

5' 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

	

/ 	

GUWAHATI BENCH 

I 	Original Application No.180 of 1994 

• 	Dte of decision: This the 7th day of vgUSt9
98  

The L-Ion'ble Mr Justice D.N. Baruah, Vice-Chairman 

The Hon'ble Mr G.L. Sanglyine, Administrative Member 

'Shri ,Ananta Kumar MaIakar, 	 * 
Joint Secretary to the 	 S  

I  Government of Assam, 
Handloom, Textile & Sericulture Departmeflti 

L Dispur, Guwahati. 	
......AppliCaflt 

By Advocate Mr B.K. Sharma. 

• 	 -versus- 

TM  The Union of India, represented by the 
• 	 Secretary, Ministry of Personnel, 

• 	 Public Grievances and Pension, 
Department of Personnel & Training, 
Central Secretariat, New Delhi. 
The State of Assam, represented by the 
Chief Secretary to the Government of Assam, 
DiépU, Guwahati. 

30 The Commissioner .& Secretary, 
Personnel (A) Departmeflt 
Government of Assam, 
Dispur, Guwahati. 
The State of Meghalayai represented by the 

• 	 Chief Secretary, Government of Meghalayai 

• 	. 	•' 	Shillong. 	 . 
The Union Public Service Commission, 

• Represented by the Secretary, 
Union Public Service CommissiOfl,'. 
DholpUr House, New Delhi. 

• L 
6. The Selection Committee constituted 

under Regulation 3 of the lAS (Appointment 
by Promotion) RegulatiOfl 1955 for,  
preparing the list of members of 

- . . StateCivil Service for nomiflatiOnto, 
the lAS for the year 1994-95, 
represented by its Chairman, 
C/o the Chief Secretary to the 
Government of Assarn, Dispur,.GUWahat 2 ' 

	

• 	' .] 	7. Mr Debabrata chakraborty 
	

0 

8. Ms Gayatri Baruah 
• 	. 9. Mr Shantanu BhattaCharjee 

• 	10. Ms Sunanda Sengupta 
- 

I 	Ii. Mr BhudeV BasumatarY' 	 S  
Mr Anlip DaolagoPU 
Mr Dibakar Saikia 	

...... Respondents 

By Advocates Mr A.K. ChoudhUrY, Addl. C.G.S.C., 
Dr Y.K. Phukan, Sr. Government Advocate, Assam, 
Ms.M. Das, Government dvoCate, Assam, and 
Mr B.K. DaB for respondent No.9. 

Alp 

:.i:": 	
• • 

AJVOC
0 	 --".--.-- ..-• 	

0 



BARUAH.J. (v.C.) 

OR D E R 
;\ 

The applicants a member of the Assam Civil 

Service Class I (ACS for short) was recruited to the 

said service in 197b. He belongs to a community listed 

in the . Schedule of the ConstitUtiOn. At the time of 

filing'of this application he was holding the post of 

Joint Secretary, Government of Assam, Department of. 

Hanciloom, Textile and Sericulture. Applicant's, position 

in the gradation list as on 1.1.1994 was at serial 

No.13. He states that he has a distinguished service 

career in the ACS. He worked in various capacities in' 

the said Service from April 1976 till the date of filing 

of this application as mentioned in para 4.2 of his 

application. According to him, his service career is 

'excellent. 

	

2. ' 	In the year 1993 the applicant was communicated 

with an adverse remark in his Annual Confidential 

Report (ACR for short) for the period from 1.1.1990 to 

.22.12.1990. These. remarks were communicated to him on 

17.3.1993, i.e. after two and half year.s.'He' submitted 

representation on .3.4.1993 foç expunctiofl of the 

adverse remarks entered , in hi8 ACR. However, the 

resentatiOn ws not disposed of for more , than a 

, 	
Besides, the State of Assam- the 2nd respondents 

O\' /decided to initiate a departmental proceeding against 

	

the 	applicant 	vicie 	letter dated' 17.3.1993. 
	The 

applicant feels that because of thi8 his case for 

promotion to the Indian Administrative Service. (IAS for 

short) Cadre was not considered for the year 1993-94. 



-2- 

	

1 	However, l  a junior ofticer, Shri B.B. Hagjar, was 

	

/ 	
yromoted. Shri Hagjar's position as per the seniority 

/ 	
'list was at serial No.21, whereas the applicant's 

.1 	position was at serial No.17. The preparation of the 

select list for recruitffient to the lAS Cadre for the 

next year, i.e. 1994-95 was under process. Apprehending 

that he might be overlookQd this time also, the 

applicant approached this Tribunal by filing an 

original application (O.A.No./2 of 1994). The said 

original application was disposed of on 8.4.1994 by 

this Tribunal holding interalia that the adverse 

remarks of 1990 could not be acted upon to. deny the 

promàtional avenue ot the applicant. At that time the 

Tribunal was informed that the Government had already 

decided to drop the departmental proceeding against the 

applicants initiated vide letter dated 11.3.199:3. 

However, it was also informed to this Tribunal that 

another departmental proceeding had since been drawn up 

againt the applicant. This Tribunal, held that the 

aubse4çnt departmental proceeding initiated against 

the aiicant in the month of April 1994 could not be 

n 	 . account by the Selection Committee which 

ted the selection process from 29.3.1994 for
. 

 

..Lreparing the list of eligible ACS Class I ofticers tor 

nomination to the lAS. The original application 

No.72/94 was disposed of by this Tribunal entrusting 

the Selection Committee with the responsibility of 

preparing a select list for the year 1994-95 without 
---. 

taking into account of the adverse remarks made against 

the applicant in the year '99O, disciplinary proceeding 

initiated in March 1993 later on dropped and also the 

disciplinary proceeding initiated in the month of April 

............... 

4ivOCate* 

/ 
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2' 

1994. 	by 	the 	said 	order 	passed 	in 	O.A.No.72/94, 	the 

Tribunal 	further directed the respondents to recommend 

and 	forward 	the 	name 	of 	the 	applicant 	immediately 	to 

the Selection Committee for consideration as to whether 

his 	name 	could 	be 	incliuded 	in 	the 	select 	list 	tor 

promotion 	to 	the 	lAS 	Cadre 	for 	the 	year 	1994-95. 

Because 	of 	the 	order 	passed 	by 	this 	Tribunal 	in 	the 

aforesaid 	original 	application No.72/94, 	the applicant 

had 	reasonable 	expectation 	of 	promotion 	to 	the 	lAS 

cadre in view of his position in the seniority list and 

also 	his 	otherwise 	clean 	and 	meritorious 	service 

record. 	The 	applicant 	came 	to 	know 	from 	a 	news 	item 

• publihed 	in an English 	Daily that the Government had 

finally prepared 	a 	list 	ot 	seven AcS 	officers 	out 	of 

the twentyone selected officers to send their names to 

the UPSC Selection Committee for consideration. 	As per 

the said 	news 	item, 	the name of 	the applicant did not, 

find place among those seven selected candidates.. 	This 

-.- was done in a very secret manner; 	only the name of the 

àelcted ofticers had been published. The applicant was 

• 	
. surprised to know that the seven otficers selected for ..... . 

ponótion to the lAS Cadre who were much 'junior to the 

p9cant. 	He further states that as per the" seniority 

• 	4st of the ACS officers, 	the applicant's position was 

at 	serial 	No.13 	while 	five 	of 	those 	seven 	officers, 

namely, 	Bhudev 	Basumatary, 	A.K. 	Daolagopu, 	Dibakar 

Saikia, 	D. 	Chakraborty, 	and 	Smt 	G. 	Barua 	(respondent 

Nos.11, 	12, 	13, 	I 	and 	8 	respectively) 	were 	placed 	in 

serial 'Nos.14, 	19, 	20, 	39 	and 	42 	respectively 	in 	the 

seniority list. 	From this, 	according to the applicant, 

these otticers were much junior to him 	The contention 

the 	applicant 	is 	that 	the 	Selection 'Committee 	was 

not 	properly 	constituted 	inasmuch 	as 	the 	Chairman, 

Board...... 

• 	1' 
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/ 	
Board of Revenue, Assam and the Commissioner ot 

41 Divisions Meghalaya, were not present. Therefore, the 

V Selection Committee was not in contormity with 

Regulation 3 and theretore, proceedings are not 

sustainable in law. The turther submission ot the 

applicant is that the list prepared by the Selection 

Committee was contrary to the guidelines and the 

executive instructions of the Goverçiment. Besides, as 

per Regulation 5 of 1955 Regulation) there should have 
I 

been relative assessment of the service records of the 

eligible officers and only. those otticers who upon. 

their overall service record had been classified 

'outstanding', 'very good' and 'good' should be 

nominated to the lAS Cadre. The respondent Nos.7 to 11, 

the applicant states, had serious allegations of 

corruption and certain vigilance enquiries were pending 

against them. The Selection Committee, however, ignored 

those in violation ot the requirements of Regulation 

5(4) and (5) (of 1955 Regulation) in finally selecting' 

them tor nomination to the lAS Cadre. The applicant 

was, according to him, most unreasonably and unfairly 

overlooked. The applicant has referred, to in his 

applications the Government of India, Ministry ot Home 

Attair8 letter dated 28.7.19b5.. As per the said letter 

certificate of integrity, ought to be recorded by the 

Chief' Secretary to the State Government in respect ot 

eligible ofticers and those are to be placed before the 

Selection Committee tor promotion to the lAS Cadre. 

This' was not done. The further' allegation of the 

applicant is that the Selection Committee tailed to act 

in conformity with the instructions of the Government 

of......... 

19gJ) ' 
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7' 	
ot India contained In the Ministry of Home Afta.irs 

letter hated .6.l9bb read with the MinistrY o,f Home 

Affairs letter dated 28.7.1965. BecaUs.e of these 

anomalies, the selection of the candidates was not fair, 

Besides, 
just and reasonable and cannot sustain in Law.  

the applicant also states that it is imperative on the 

part of the Selection Committee to record the reasons 

or supersession and this must not be done in a hush, 

hush manner. The authoritY should maintain complete 

transparencY i.,n these matters. Therefore, 
according to 

the appliCanti the selection of the tive ofticers tor 

	

• 	
to the lAS Cadre . was contrary to the 

promotion  
s and not 

Regulation and Government of india's guideline  

itormed of reas°fl 	
Because ot these, the applicant 

has approached this Tribunal praying interalia for 

sh the impugned select list 
order to set aside and qua  

lection Committee in its meeting held 
prepared by the Se  

on 29.3.1994 
and to direct the respondents to implement 

the earlier select list ot 993 tor the purpose of 

\\makin 
 appointments by way of promotion to the lAS and 

, ).tal5P to. direct thea respondents to allow the applicant 

i iency bar with effect trom 1.31991. 
to cross the effic  

.;. 	. 	/ 
3. 	In 	due 	

course 	the 	respondents 
	entered 

3 and b have also filed 
appearance. Respondent Nos.2,  

their written statement in the month of February 19
95 - 

Another written statement was filed by respondent NoS.2 

and 3 v 
in ecember 1996. Respondent Nos.S and 9 also 

have filed their written staemefltB. The applicant 
has 

filed additional written statement. The respondent No.9 

also has tiled objection against the additional written 

statement of the applicant. In their written statements 

and b have controverted the 

respondent Nos.2, 3  

avermeflts ... '"" 

I, 
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/a,vements of the applicant. At para 3 ot their' written 

/ 	

tement they have inter alia stated as follows: 

.............The case of the applicant 
was considered by the Selection Committee 
in its meetings held on jI.3.1993 and 
29.3.1994 for preparation ot select list 
ot SCS ofticers torapPOifltmeflt to lAS by 
promotion. The ofticer stated to be 
junior to the applicant was appointed to 
the lAS by promotion as he found his 
place in the Select list for 1993-4 
prepared on the basis ot merit cum 
seniority. Even though the applicant came 
within the zone ot consideration,' he did 
not find his place i n the said, Select 
list. As the Select list for 1994-9 5  is 
contidential it is not known now if 'the 
applicant's name is included therein." 

4. ' Again in para 4, the said respondents have 

stated that 	the select 	
List 	for 	1994-95 was 

cofidefltial and it was not known if the applicant's 

name was included therein. They further submit that 
as 

year l99-95 was prepared on 
the Select List tor the  

9.3.1994 after due consideratiOn 	
the cases of th 

required number of eligible officers including the 

appliCaflt the question of onsideriflg his case afresh 

would not arise. It has been further contended in the 

said written statement that the selection of the 

applicant was made 'on the basis of his service record. 

7 	The Bai 
respondents have also stated that enioritY 

was 	
the sole criterion for selection; it was on the 

basis oferit cum seniority. Regarding the absence of 

other than the Chairman, these respondents 

ve"tated that this would not invalidate the 

proceedings of the Committee it more than halt the 

iüembers ot the Committee had attended the meeting. The 

said respondents have also stated that there, was no 

unfair treatment and the selection was made strictly 

inder the provisions o the law. The allegation of 

violation of the provisionS ot the Constitution, 

according to these respondeflt5 are nothing but a myth. 

I- 	
The 



The respondent No.5- UPSC, in its written statement 

/ 
- have stated that the Selection Committee 

presided over 

by '  the Chairman, IJPSC, had made the selection of the 

scs officers for promotion to the lAS Cadre. The said 

respondent have also stated that the setvice records of 

the officers are in possession of the State Government 

and it is the State Government who would be in a better 

l r 

position to say aoou 	 - 

applicant. Regarding the direction given by this 

Tribunal in its order passed in original application 

No.72/94 this respondent has stated thus: 

"However, the Selection Com1B±tt.e 
Meeting for promotion of SCS officer to 
lAS Cadre of Assam Segment of Assam-
MeghalaYa Joint Cadre had already been 
held on 29.3.94 at New Delhi. Shri 
Malakar, the applicant was considered at 
SI. No.4 tor promotion along with 20 
otter eligible otficers. It is submitted 
that the judgment dated j.4.94 in OA 
72/94, was pronounced well after the, 
Selection Committee Meeting 'had taken 
place.. Hence, there was no occasion for 
the Selection Committee to take the 

• ' direction dated .4.94 .  by Hon'ble 

'Tribunal in OA 72/94 into consideration 
while assessing the service records of 

licant. Moreover the go Shri  Malakar, the app  
Selection 	Committee 	became 	

functus 

otficio after the meeting on 29.3.94." 

The 5th respondent in its written statement has 

also referred to a decision of the Apex Court in case 

of R.S. Das -vs- Union of India and -otners 
L'epv'- 

1987 SC 93. Reterriflg to the said decision the 5th 

respondent has stated that the Apex court observed that 

the amended provision ot RegulatiOn 5 curtailed and 

restricted the role of senioritY, in the process of 

selection. priority should be given to merit. Regarding 

the imprope.r constitution of the Selection Committee 

the 5th respondent has categorically stated that under 

Regulation 3(3) of the lAS (Appointment by promotion) 
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/ 	
egu1ation, l5, the abence of a member other than 

/  the Chairman or member of the Commission shall not 

invalidate the proceedings of the Committee it more 

than halt the members of the Committee had attended the 

meeting. It has been further stated that in the present 

case -  out of five members of the Selection Committee 

four were present which is more than half of the total 

strength. Regarding not recording of reasons in 

selecting Junior persons ignoring the claim of senior 

officers like the applicant, this respondent has stated 

that under lAS (Appointment by Promotion) Regulation, 

there is no such provision to record the reason for 

supersession. in this connection also the said 

respondent has reiterated what has been stated by the 

Apex Court in the case of R.S. Das (Supra). The 

Selection Committee is required to categorise the 

eligible officers in four different categories, namely, 

t'o.ut8tanding'., 	'very good', 	'good' - and 	'unfit' 	on 

-.x 

	

	overar assessment of the service record. As per the 

said 'ecision after categorisation is made the 

	

• 	 it 

	

• 	CommitIee has to arrange the  names of the officers in 

the 4iect List in accordance with the procedure laid 

down under Regulation 5(5). In arranging the names in 

the Select List the Committee has to follow the interse 

seniority of the officers in each category. However, 

the number of officers falling in one category should 

be arranged in accordance with the seniority, and 

therefore, for the purpose, of listing the names of one, 

category such as 'outstanding' or 'very good' the 

seniority should be maintained. If a junior officer's 

name finds place in the category of 'outstanding' he 

will be placed in a higher position in preference to a 

• 	•. 	 , 	
sen i or. ........ 



senior otticer tindingpl;c: : 

	

'very good' or 'good' 

category. In that process the junior officer having 

higher grading would supersede the senior. The said 

decision further held that where selection was to be 

made on merit alone tor promotion to higher service 

selection ot an ofticer, though junior in service r  in 

preference to a senior does not strictly amount to 

• supersession. The 5th respondent .urther states that 

pendency of the departmental proceeding would not be a 

bar for inclusion Ct those otficers in the Select List 

if such officers are found suitbie otherwise. 

6. 	We have heard Mr B.K. Sharma, learned counsel 

tor the applicant, Mr A.K. Choudhury, learned AddI. 

C.G.S.C. appearing on behalf of respondent Nos.,! and 5, 

Dr Y.K. Phukan, learned Sr. Government Advocate, Assam, 

and Mr B.K. Das, learned Sr. counsel tor respondent 

No.9. Mr Sharma submitted before us that in spite of 

the direction given by this Tribunal in the original 

• application No.12/94 (which decision has now reached 

i\ tinality) the caèe of the applicant was not 

c;yidered His case was not considered without taking 

o considertion the aepartrnental poceedings and 

adverse remarks which was subject matter in the said 

original application and because of this the applicant 

was deprived of his promotion to the IASCadre and his 

juniors had been promoted. According to Mr ,  Sharma the 

applicant was entitled to get his promotion with 

retrospective effect. His turther submission was that 

r 	the promotion was actually denied to the applicant on 

• 	the ground ot adverse remarks which were communicated 
A fNP 

to him belatedly and this Tribunal in its order dated 

• 8.4.1994 	passed 	in 	O.A.No.7/94 	directed 	the 

respondents........  

( 
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pondent8 not to take into considertion the adverse 
case 

remarks. He turther submitted that in the present  

the applicant had been given his promotion, but not 

with retroSPect.e effect. This was his grievance. The 

learned counsel strenuouSlY argued that the only ground 

taken by the 5th respOndent was that at the time of 

selection the direCtion given by this Tribunal was not 
that on the 

received. He 
submitted that it wa tr.ie s  

the 5th 
date when the meeting was held for selection  

respondent might not have received the order, but, 

the date on whiCh the eetiflg 
according to Mr Sharma,  

was held the selection ws not made 
tinal. it was only 

after the final approval ot the 5th. respOfldt the 

Select List became tinal. Mr Sharma also chai1eng 
	the 

constitut0fl of the Selection Committee. 
	r A.K• 

ChoUdhurY refuted the contefltio 
	of Mr B.K. Sharma. 1r 

• 	
supported the decision of the UPSC. 

B.K. Das also  
On the rival contentions ot the learned counsel 

it is now to be seen whether the 
torthe partiesi  

7 	
aec.0fl was made in a proper manner and whether the 

applicant 	w
romotion with 

as 	entitled 	
to 	get 	

p 

k ,re1rOJct3ve 	effect. 	
etOre 	we 	

consider 	the 

oont10fl3 of the learned counsel for the parties it 

be apposite to look tO some of the relevant 

provisi0flS regarding appointment by promOton to the 

lAS cadre. 
•The Central (iOvernmt in consultation with the 

U.
• State Government and the TJPSC have made Regulati0nS 

known as lAS 	
ppO i ntment by Promoti0 	

Regulation? 

1955. This Regulation was made in purSUa1e of Sub Rule 

1 ot Rule 8 ot 	
ule5, 1954. the lAS (Recruitment) 

RegulatiOn ........ 



	
j r 	

egulatjon 3 prescribes the procedure for COnStitUtjo, 

of a committee to make selection. We quote Regulatjo 
3 :  

"3. Constitution of the Committee to make 
Selection.... There shall be constituted 
for a State Cadre or a Joint Cadre 
Specified in column 2 of Schedule a 
Committee Consist.ng of the Chairman of 
the Commission or where the Chairman is 
unable to attend, any other member of the 
Commission representing it and other 
members specified in the tcorrespondlng 

• 	entry of column 3 of the said Schedule: 
Provided that- 

U) 	no member of the Committee other • 	thap the Chairman or the member of the • 	
Commission shall be a person.who is not a 
member of the Service: 

(ii) the Central Government may after 
Consultation with the State Government 

- 	concerned, amend the Schedule. 

(2) The Chairman or the member of the 
Commission shall preside.at  all meetings 
of the Committee at which he is present. 

• (1) The absence of a member, other than 
the Chairman or member of the Commjjo, 
shall not invalidate the Proceedings of 
the Committee if more than half the 
members of the Committee had attended its 
meetings." 

The Government o.f India had taicen a decision on the 

basis ox the recommendation of the Committee on 

prvention of corruption that the Chief Secretary to 

tfiistate Government should record a certificate of • 	 ••• 	 • 	 • 

	

• 	
kiJO 

eligible officers whose cases are placed before 

:. •.&,the Selection Committee. The Selection Committee shall 

a18o consider the question of suitability of the 

officers for selection with reference to their 

integrity and Should specifically record in their 

proceedings that they were Satisfied from,the remarks 

in the confidential reports of the officers. 

9. 	Among others, the Regulation 5 prescribes the 

procedure for preparation of the list of suitable ccv/. 	 - 	
• 	-; officers. As per the said regulation each committee 
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shall ordinarily meet at an interval not exceeding one 

year and prepare a list of such members of the State 

Civil Service, as are held by them to be suitable for 

promotion, to the Service. The number of members shall 

be more than twice the number of substantive vacancies 

anticipated in the course of the year commencing 

from the date of preparation of the list. The committee 

shall consider for inc1sion of the said list the cases 

of the members of the Civil Service in order of 

seniority in that service of a number which. is equal to 

three times the number referred to in sub-regulation 

M. However, such restrictions would not apply in 

respect of a State where the total number of eligible 

officers is less than three times the maximum possible 

ize of •the Select List. The committee shall not also 

consider the case of a member of the State Civil 

Service unless on the first day of the year in which it 

meets he is substantive in the State Civil Service and 

has completed not less than eight years of continuous 

service in the post of Deputy Controller or in any 

other post or posts declared equivalent thereto by the 

State Government. 

H 

From mere reading of Regulations 3 and 5 it 

appears that a committee shall be constituted under 

Regulation 3, however, absence of a member other than 

the Chairman or membr of the Commission, shall not 

invalidate the proceeoings of the Committee if more, than 

'half the members of the Committee had attended its 

meeting. 

The contention of the learned counsel for the 

applicant was that the committee made the selection in 

violation of the provisions of Regulat ion 3 inasmuch as 

the Chairman, Board of Revenue and the Commissioner 

41voCat 
	

remained....... 
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remainea absent when the decision was taken tor 

preparation of the list of suitable candidates. 

Therefore the Select List in absence of the said members 

was invalid. This was, however, refuted by the learned 

counsel for the respondents. As per Sub regulation 3 of 

Regulation 3 the absence of any member other than the 

Chairman or member of the Commission will not invalidate 

any proceedings of the committee if more than half ot 

the members of the committee attended the meeting. In 

the instant case there was more than fifty percent of 

the members present and only the Chairman, Board of 

Revenue and the Commissioner remained absent. Therefore, 

the requirement of Sub regulation 3 of Regulation 3 had 

been fully complied with. We are of the opinipn that the 

contention of the learned counsel for the applicant that 

the selection was made by not a properly constituted 

• 

	

	
comnittee, has got no force. Accordingly we reject the 

saidontentjon. 

12,. jso far the preparation of the Select List is 

one'ned, in our opinion, it was rightly done. The 
•'_;.----_ 	,'. 
'iLarhed counsel for the 5t:h respondent had drawn our 

---- 	.c, 

--'àttention to' a decision ot the Apex Court In R.S. Das 

(Supra). The said respondent has countered the averments 

made by the applicant saying that while superseding the 

app1icnt no reasons were required to be recorded. in 

para 18 of the said decision the Apex Court has 

categorically stated thus: 

"The amended provisions of Regn.5 
have curtailed and restricted the role of 
seniority in the process of selection as 
it has given primacy to merit. Now the 
Committee is 	required 	to 	categorise 	the 

p. eligible ofticers in 	four 	different. 
categories, namely "Outstanding", 	'Very 

\y 	,. Good", 	"Good" and "Unfit" 	on 	overall 
2 relative assessment ot 	their 	service 

records. After 	categ.or.isation 	is 	made the 
Committee....... 
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Committee has to arrange the names of 
officers in the select list in accordance 
with the procedure laid down in Regn. 
5(5). In arranging the names in the 
select list the Committee has to follow 
the interse seniority of officers within 

• each category. If there are five officers 
fall within the "Outstanding" category 
their names shall be arranged in the 

•order having regard to their interse 
seniority in the State Civil Service. The 

• same principle is followed in arranging 
the list from amongst the officers 
falling in the category of "Very Good" 
and "Good". Similarly if a junior 
officer's name finds place in the 
category of "outstanding", he' would be 
placed higher in the list in preference 

• to a senior officer included in the "Very 
Good" or "Good" category. In.thisprocess 
a junior officer if categorised 
"Outstanding" or "Very Good" would 
supersede his seniors. This cannot be 
helped. Where selection is made on merit 
alone for promotion to a higher service, 
selection of an officer though junior in 
service in preference to his senior does 
not strictly amount to supersession. 
Where promotion is made on the basis of 
seniority, the senior has pref.rential 
right to promotion against his juniors 
but where promotion is made on merit 
alone, senior officer has no legal • right 
to promotion and 'if juniors to him are 
selected for promotion on merit •the 
senior officer is not legally superseded. 
When merit is the criterion for the 
selection amongst the members of the 
service, no officer has legal right to be 
selected for prmot ion, except .that he has 
only right to be considered along 
with others ................" 

13. 	Therefore, following the said decision of the 

pex Court we find no reason to hold that the applicant 

though being a senior officer was overlooked. On that 

ground the selection cannot be set, aside. Now we are 

left with the case regarding taking into consideration 

of the adverse remarks. It has to be seen whether the 

Selection Committee actually took into consideration, 

the adverse remarks of the authority. 

ri 

44VOCat 
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14. 	In original application No.72/94 this Tribunal 

by order dated 8.4.1994 held that the belatedly 

communicated adverse remarks should not be taken into 

consideration while making the selection, but in the. 

selection for the year 1993-94 the Selection Committee 

took into consideration of the adverse remarks. This 

Tribunal held that those adverse remarks could not be 

acted upon to deny the promotional avenue of the 

applicant and accordingly in the aforesaid judgment it 

was held that the applicant deserved consideration by 

the Selection Committee in the matter of preparation of 

the Select List for promotion to lAS. Therefore, this 

Tribunal disposed of the aforesaid application by giving 

the following direction: 

"The respondents are directed 
to. recommend and forward the name of 
the applicanti .Shri A.K. Mal.akar, ACS 
(SC) alongwith his records immediately 
to the Selection Committee for 
consideration. while preparing the 
select list for promotion to the lAS 10 
for the year 	1994-95, 	Assam - 

• MeghalaYa Joint Cadre. The Selection 
Committee shall not take into accountS 
the adverse remarks for the year 1990, 
disciplinary proceeding initiated in 
March 1993 since dropped and also the 
disciplinary proceeding initiated in 
April 1994 keeping in, view the 
findings above in the order." 

As per the said decision the Selection Committee ought 

not to have taken into consideration of the belatedly 

communicated remarks and accordingly directed the State 

of Assam, respondent No.2, to send the relevant recordS 

to the UPSC, respondent No.5, and also respondent No.6 

for consideration of the case of the applicant afresh. 

However, as submitted by the learned Government 

Advocate, Assam, .there was no meeting of the Selection 

Committee in the year 1995. The departfllefltal proceeding 

instituted........... 

, 	\, 

II 
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/ 
j Instituted against the applicant was disposed of by 

/ order dated 2.2.1996 exonerating the applicant from the 

charges of the Departmental Proceeding. Besides this, 

the adverse remarks made against the applicant in his 

ACRs for the period from 1.1.1990 to 22.12.1990 were 

expunged by order dated 5.2.1996 Thereafter a meeting of 

the Selection Committee was held,on 6.2.1996 after the 

order of this Trib.nal dated 8.4.1994 passed in original 

application No.72/94. The Selection Committee was 

apprised of the Conclusion of the departmental 

Proceeding instItuted against the applicant and the 

expunction of the adverse remarks. According to the 

State Government this information was received by the 
• 

	

	
Under Secretary, UPSC on 6.2.1996 at Shillong whep he 

came in connection with the meeting of the Selection 

Committee. The applicant found his place in the Select 

List prepared by the Selection Committee on 6.2.1996 and 

heot his promotion to the lAS. It •was also submitted 

• 	 that:thoqgh the applicant came within the zone of 
-. 	

consjdation of the Selection Committee meetings held 

on 31
.L1993 and 29.3.1994 he did not find his place in 4'. 0 

Select Lists prepared on 31.3.1993 and 29.3.1994 

- . as'he had adverse remarks. But the learned Government 

Idvocate, Assani, could not place anything to show 

whether there was a subsequent Review Selection 

Committee meeting for consideration of the case of the 

• 	 applicant. The decision of the Tribunal in original 

• application No.72/94 was that the adverse remarks made 

against the applicant which was communicated belatedly 

could not be acted upon and direction was given 

VOC' 



"However, the SelectioñCommjttee 
Meeting for promotion of SCS officer 
to LAS Cadre of Assam Segment of 
Assam-Neghalaya 	Joint 	Cadre 	had 
already been held on 29.3.94 at New 
Delhi. Shri Malakar, the applicant was 

• . considered at Sl.No.4 for promotion 
along with 20 other eligible officers. 
It is submitted that the judgment 
dated 8.4.94 in OA 72/94, was 
pronounced well after the Selection 

- Committee Meeting had taken place. 
• 	AHence there was no occasion for the: 

• Selectjon 	Committee 	to take 	the 
irection dated 8.4.94 by Hon'ble 

\ribunal 	in 	OA . 72/94 	into 
.onsiderat ion while assessing the 

• 	 /ervice records of Shri Malakar, the 
• •:.. • f /applicant. . Moreover the Selection 

ommittee became functus Officio after 
the meeting on 29.3 94 

From the above written statement it is now very clear 

that the case of the • applicant was not considered 

without the adverse remarks as on. 31.3.1993. This, in 

our opinion, is contrary to law. . There ought to have 

• been a Review Selection Committee Meeting to consider 

the case of the applicant without taking into 

consideration the adverse remarks for the period from 

1.1.1990 to 22.12.1990 as on 31.3.1993, when the 

Selection Committee Meeting was held for selection as on 

31.3.1993. Therefore, we find sufficient force in the 

contention of the learned counsel for the applicant in 

17 

accordingly. However, there is nothing on the record to 

show that the case of the applicant was considered as on 

31.3.1993 when the meeting was held for selection, for 

the year 1993. on the other hand, the 5th respondent-

UPSC, in its written statement have categorically stated 

as follows: 

this regard. 
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15. 	
It is an admitted fact that the applicant's 

case was considered with the adverse remarks belatedly 

communicated. In all probabilitY his name did not, find 

place in the Select List of 1993 because of the adverse 

remarks. For the next selection, i.e. in 1994, the 

applicant apprehended that the same thing would be 

repeated in his case and he would, be deprived of his 

legitimate right. Apprehending that, the applicant 

approached this Tribunal by filing Original application 

No.72/94. In the said application the appliCaflti among 

others, prayed for the following relief, which we quote 

below: 

"(a) a direction to the respondentato 
appoint the applicant to I.A.S. on 
promotion with effect from the date of 

such 	promotion 	of' 	his 

batchmates/ juni0r 	with 	all 

consequential 	benefits' 	
jncluding 

seniority and salary." 

-In the above prayer the applicant prayed that his case 

should be considered without the adverse renfarks as On 

31.3.1993- At the time of filing of the application the 

Select List for 1994-95 was not yet decided.. This 

Tribunal gave direction to the respondents to forward 

the name ' of the applicant alongwith his record 

immed'telY to the Selection Committee for consideration 

: 	 , whi1e preparing the Select List of lAS for the year 

the selection would 
.1994;5. This only means that, when  

Of 

b4nade his case should also be considered, but the most 

important fact is from which date he would be entitled 

t / v /As per rule if the adverse remarks were taken into 
consideration not, lea.lYtb 	

his case ought to have 

/ 	
been considered as or3l.3.19' However, on the date of 

Committee had already 
passing of the order the Selection  

no selection for the 
made the selection and there was  

year ........ 
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year 1995. In 1996 there was a meeting of the Selection 

Committee in which the applicant was found fit. It may 

be mentioned here that the departmental proceeding had 

since been withdrawn and the respondents had also 

expunged the adverse remarks. This will go to show that 

the applicant's right to be considered would spring back 

tc the date of 1993 and his case ougkt to have been 

considered in that year ahd only if he would not qualify 

in that year his case ought to be considered in the 

subsequent years. Unfortunately, this was not done. 
-ft 

• 16. 	We, therefore, direct the respondents to hold 

revie 	selection as early as possible,, at any rate 

within€\ pericd of six months from the date of receipt 

of thrder/to consider the case of the applicant as 

on..;a499.3nd if he is' found eligible for recruitment 

to thé cade by way of promotion in that year this 

hould be. done. If not his case ought to be considered 

in the next year. 

17. 	With the above direction the application is 

accordingly disposed of. No order as to costs. 

Sd/_VICE CHAIRPIIW 

rr: 	coti 	
. 	Sd/.PJBER(AoN) 

cm 	 •, 

-r; 

ç 
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From' 	ShriA.K.Malakar, lAS 
Labour Commissioner, Assam, 
Gopinath Nagar, 
'Guwahati 781016 (Assam) 

To 	: The Chief Secretary 
Govt of Assam, 
Dispur, 

Guwahati 781006 
/ 

SUBJECT : RETROSPECTIVE EFFECT OF PROMOTION / APPOINTMENT TO I.A.S. 
REFERENCE JUDGEMENT AND ORDER DTD. 718/98 PASSED BY THE HON'BLE C.A.T. 1 

GUWAHATI BENCH IN OA NO.180/94 (A.K.MALAKARVs. UOI & CR5) 

Sir, 

With reference to the above, I with due deference and profound submission beg to state diat the 
Hon'ble Tribunal by its judgement and order dtd. 7/8/98 passed in my case OA No.180/94 has been 
pleased to allow the same. A copy of the judgement is enclosed for your ready reference. 

In terms of the findings recorded and conclusions arrived at by the Hon'ble Tribunal, my 
promotion/appointment to lAS. effected in 1996 pursuant to inclusion of my name in the 1996 

select list should now relate back to 1993, with all consequential benefits including reuixation of year 

of allotment and seniority. The Govt of India may kindly be moved towards implementation of the 
directions contained in the aforesaid judgement. It may also be mentioned that my E.B. held back in 

1993 has also been allowed to be crossed in 1996. 

Your early action in the matter will be highly appreciated. 

With sincere regards, 

(::.Maiakar 2 

Copyto. 
The Secretary to the Govt. of India, 
Ministry of Personnel & Public Grievances and Pensions, 

Central Secretariat, New Delhi. 
He is requested to take the follow up action to wards antedating the 

promotion/appointment of the undersigned in terms of the directions of the Hon'ble 
C.A.T., Guwahati Bench passed in OA No.180/94. 

(A.K.Malakar, lAS) 

' ., 
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BEFORE THE CENfltTRINISTRATIVE TRIE:UNAL 
OLJWAHATI BENCH cL 

(An application under section 19 of the Central 
Administrative Tribunal ct 19G) 

!L,ILi  

Ananta Kr. Malakar 

—VS...- 

Union of India & Ors. 

IN THE MATTER OF 

An additional statement of fact 

highliqhting certain subsecuent 

development of the case with a 

prayer to treat the same as a part 

of the OA 

The humble appiicat:on above narred 

MOST RESPECTFULLY SkEWETH 

1. 	That the applicant ciaiminq his promotion to lAS from 

the select list of 1992-93 and 1993-94 onwards preferr'ed,.0 

The said OA was d:Lsposed of vide judqient and order dated 

7.8. 1998 In the 014, judgment the Hon 'ble Tribunal d:i.rected 

reconsideration of the"case of the applicant as admittedly 

because of certain uncommunicated adverse remarks ACRs for 

certain period were not available. The respondents in terms 

of the ,jt..tdqment and order dated 7.8.1998 issued an order 

dated 12.4.2000 to the applicant intirnatinçj the fact that 

the review selection committ;ee which met on 15.2.99 did not 

recommend the case of the appi icant. Açainst the said order 

dated 12. 4.2000 the present; OA was filed. The apl icaht in 

the iaid DA made cateqorical statement regarding improper 

1 
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selection of the case by the review selection of the. case by 

the review selection commitee .monst the other qrounds in 

para 4.22 and 4.23 Of the CW the applicant pointerJselection 

committee did not take into cons:ideration the full ACRs of 

the applicant and came to the conclusiorr 'considering his 

case in isolation. 

That in terms of the judcjcnent the case of the applicant 

is required to be reconsderdby. the review selection 

committee for his promotion to I9 retrospecti.vly without 

takinrj into consideration the adverse remarks that was 

recorded in ACR for the year 1990 in as much as his case for 

promotion was considered dur:LnQ the years 199293 and 1993-

94 denying the existence of the adverse reinarks recorded in 

his fCRs for the year 1990 which was subsequently expanded 

by a communicatiOi dated 5.2.93. The applicant also pointed 

out the fact that the adverse remarks rE/fiected in the 1990'  

ACRS was iLieqai taking into consideration the conm..tnication 

dated 30.5.91 by which performance of the applicant was 

dully appreciated by the State Gqvt. with a specific request 

to place the same in' his 4CR. However, the aforesaid .order 

dated 30.5.91 was not placed in the 4CR of the applicant and 

as such it was not taken into consideration towards 

recording in his 4CR for the period w.e.f. 1.1.90 to 

• 

	

	 20.12.90'. This was the reason for which the said 4CR 

ref:lected the gradinq as below average. It was incumbent on 

• 	 the part of the authorities to rewrite 	- : 	 • 

the ACRs after expansion of adverse 

iemarks and to place the comunicatiofl dated 

A copy of the conmunication dated 

30.5.91 is annexed herewith and 

marked as Annexur-Al. 

4- 
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3.. 	That true to the averments made by the applicant in We 

• 	L1A the Respondents now have issued an order dated 16.7.2002. 

conveying 	the 	decision 	to 	treat 	the 	Annexure-A--1 

•  appreciation letter dated 30.5.91 as' pe-formance of the 

applicant during the pericd of 11.90 to 20.1290. By the 

said communication it has further communication dated 

16.72002 along with the appreciation, letter (Annexure-A'-"l) 

he kept in th .respectiv-e CR of the applicant. It has 

further been recorded in the said communicaion that. there 

was no' scope to record the ADR for the said year of 1990 as 

both the reviewing Ond accepting officers have already 

retit'ed/c:emitted office and the record of appreciation would 

be treated as his ACR for the period from 1.1.90 to 

20.1290. 

• 	 A copy of the said order dated 

16.7.2002 ' is annexed herewith and, 

marked as Annexure-A-2. 

TAat 	the 	applicant 	states 	that 	taking 	into 

corsidration the order dted :16.72002 so far is his 

cohtention regarding non--consideration of his ACR in the 

year 1990 in his true perspective by the earlier selection 

committee as well as the review selection committee and both 

selection committee on the basis of incomplete ACRs in as 

much as there was no ACR for the year 199 and thus , even 

after' expansion 'of his adverse remark his ACR for 1990 

remain the same. Admittedly, the Annexure A-i appreciation 

letter Was, not kept in ACR till 16.7.2002 and both the 

selection committee, took into consideration the case of the 

applicant as below average for the year 1990 whereas it 

should have been outstanding in terms of the letter of 

appreciation dated 30.5.91. 

3' 
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That 	the 	applicant 	states 	that 	in the 	earlier 
proceed IflQ 	when the records were produced before the 	court 

• 	 it 	was 	revealed that the grading racorded for th 	period 
• 	 119 	to 	•221290 	that 	is the period 	when i.he 	adverse 

remark was communirapj to the applicant 	After e<pansjorj 	of 
the 	advese remark the ACR was hever rewritten and 	placed 
before 	the 	review 	selection cbmmittee,Now taking 	into 
consideration 	rnexuré--.1 	arid A-2 communications the ACR of 

• 	 the • 	 ppi icant 	for 	the 	said 	period 	should have 	been 
outstand in 	nstead 'of below avorap, • 

That 	the 	aforesaid 	development 	with 	the 	issue 	of 

Annexure 	-A-2 order has ç,ot a direct bearing in the 	issue 
• 	

involved 	in this OA and hence this additional 	affidavit 	has 

been 	filed bringing the same to the notice of the 	Hon'ble 

rrjhunal 	with a further praer to treat the as part of 	the 

OA. • 
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MO.AAA.30/75/272 
GOVERNMENT OF ASS1M 

PARThENT OF PERSONMEL (ERsoi) 
ASSAN SECRETARIAT (CIVIL) i DZsPUR 

GU'WAHATI-6 0  

Z)ated, Dispur, the 16th JUy,2002. 

ORDERS BY THE GOVERNOR OP ASS1N 

Wheroas, Shr.t Ananta Z(umar Malakar,XAS, while 
he was in ACS, earned adverse remarks in his ACRS for the 
period from 1.1,1990 to 20912 0 1990 in recording stage of 
the AR. 

And whereas, the adverse remarks earned by 

Shrj Malakar were conununjcated to him vide Govt. letter 

No.AAA,30/75/232 dtd,6,3,93 in reply to which he submittee 
representation against  the said adverse remarks 0  

And whereas, a copy of the representation wee 	V forwarded to the Recording Officer requeetng to offer 
his views 'on the representation, 

And where, the Recording Officer furnished his 

views on the representation of ShriMalakar Stating that 

he stood by his views initially recorded in the ACR of the 
officer for the said period, 

"s 	 And whereas, Shri P,P,Srivaatava, the then adviser 

to" Governor of Assam during the period from 1990 to 1991 
during which the administration of the State 'issari was 
under President's Rule, in E.O,letter 

dated 30/5/1991 addressed to the Commissioner & Sacret zary, 
W.P,T, & D,C,etc 0  Departments conveyed appreciation of the 

State Govt,, for achiv.thg the terget to the extent of 100% 

in XCDS programmes during 1990-1991 with specific mention 

and 

And where, Shri A.K,Malakar was holding the 
poist of Director, Socia W

~0' co':'

lfare during the above .riod 
under the dministratjvntro o W,'T,& s.C, etc 0  
Department he dessrdtheapprooiatjn Inchvig'lcc J f target in ip1mentatjng XCDS progranunea 0  

.
'... ...i' . 	.... ..TT. 

And whereas, taking into consideration the appre-
ciation conveyed by the then Adviser to the Okovernor o 
Ms am for the same period during which shri.Ia1r 
earned adverse remarks from the Recording Off icer the 

adverse remarks earned by him were expged.., 

C0flt4 00  2/ 
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And where, shr.j A , K , Malakar made a prayer to 
Government for rerecong his AcR for the period 1 • 1 1990 
to 20,12.1990 which almost stood blank after expunction of the adverse remari zecorded therejn, 

----------- ------- 

4c 

--  

And  whereas, there was no scope to r e-re cordt the  
said ACR as both t(eviewjg Officer and Accepting Officor 
has already re tired/djtted off ice 

And, therefore, the Governor of Assara decjde 
that the appreciation letter of the then Adviser to Governor should be treated as the record of nce of Shri A 
Malakar during the pe 	 j,j 	 20.12 . 199 0.  

A copy of this order along it a copy of the 
apprecatior letter 8hould be kept in 

C.Ro.Dossjer of the 

- 

13Y. ORDER ?jW IN THE N1U4J 
OF TW GOVERNOR OP ASSAM. 

CommUssioner : ecrtery to the Covt. of 
Asam, Personne). (A) Zepartrent, DIspur. 

N 
Hem 	30/75/272A 	Dated, Dispur .  the 16th July,2002. Copy 'to:.- 

A. .Ma1akar,I, 
Labour Commissioner for information. 

2. The C,R,ossjer of the officer, 

By order etc,.. 	
A 

 ~~-FCUIII ~ ~ 	- 102_. Cojssionr Sectery to the Gotyt,o Assam, ?ersonnol (A) repartrnot, E!spur, 
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IN THE GUWAHATI HI 

[THE HIGH COURT OF ASSAM: NAG! 
MANIPUR: 

TRIPURA: MIZORAM & ARNA 

• ..• 	
p HCOUjT 

V.EV,
\M.EGH\LAYA  

7IRM 	I 
[CIVIL WRIT JURISDICTION] 

..._2LL_f' ° ' I761°1_ 
W.P( C) NO.6844 OF 2001 

- 

.-.----.-•---. 'J 
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IN THE MATTER OF 

ANANTA KUMAR MALAKAR 	 - 	PETITIONER 

Vs. 

UNION OF INDIA & ORS. 	 - 	RESPONDENTS 

AN AFFIDAVIT IN OPPOSITION FILED ON BEHALF OF 
RESPONDENT Nos. 5 (UNION PUBLIC SERVICE COMMISSION) 
AND 6 (SELECTION COMMITTEE) AGAINST THE WRIT 
PETITION OF THE PETITIONER 

AFFIDAVIT -IN- OPPOSITION 

MOST RESPECTFULLY SHOWETH. 

I, (Ms) Molly Tiwari, solemnly affirm and state that the Deponent is an 

Under Secretary in the Union Public Service Commission, Dholpur House, 

Shahjahan Road, New Delhi and is authorized to file the present reply on behalf of 

Respondent Nos. 5 & 6. The respondent is fully acquainted with the facts of the 

case as gathered from the official records and deposed below. 

2. 	That the deponent has read and understood the contents of the above 

Petition and in reply, submits as under: 

3.1 	At the outset, it is most respectfully submitted that the Union Public 

Service Commission, being a Constitutional body, under Articles 315 to 323 Part 

: 	:'v 
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j XIV (Services under the Union and the States) Chapter-TI of the Constitution, 

discharge their functions, duties and Constitutional obligations assigned to them 

under Article 320 of the Constitution. Further, by virtue of the provisions made in 

the All India Services Act, 1951, separate Recruitment Rules have been framed for 

the IAS/IPS/IFS. In pursuance of these Rules, the lAS (Appointment by 

Promotion) Regulations, 1955 (Promotion Regulations, in short) have been made. 

In accordance with the provisions of the said Regulations, the Selection 

Committee, presided over by the Chairman/Member of the Union Public Service 

Commission makes selection of State Civil Service [SCS in short] officers for 

promotion to the Indian Administrative Service. 

3.2 	Thus, in discharge of their Constitutional obligations, the Union Public 

Service Commission after taking into consideration the records received from the 

State Government under Regulation 6 and observations of the Central Government 

received under Regulation 6A of the Promotion Regulations, accord their approval 

to the recommendations of the Selection Committee in accordance with the 

provisions of Regulation 7 of the aforesaid Regulations. The selections are done 

by the Selection Committee in a just and equitous manner on the basis of the 

relevant records and following the relevant Rules and Regulations. 

PRELIMINARY SUBMISSIONS: 

4.1 	It is most respectfully submitted that the selection of State Civil Service 

Officers for promotion to the lAS are governed by the lAS (Appointment by 

Promotion) Regulations, 1955. Regulation 3 of the said Regulations provides for a 

Selection Committee consisting of the Chairman of the Union Public Service 

Commission or where the Chairman is unable to attend, any other Member of the 

Union Public Service Commission representing it and in respect of the Joint Cadre 

of Assam- Meghalaya, the following officers as members: - 

Chief Secretary to the Government of Assam; 

Chief Secretary to the Government of Meghalaya; 

Chairman, Board of Revenue, Govt. of Assam; 

Commissioner of Division, Govt. of Meghalaya; 

(rrfri F 	'-PS' 1hri) 
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v) 	Two nominees of the Central Government not below the rank of 
Joint Secretary. 

The meeting of the Selection Committee is presided over by the 

Chairman/Member, UPSC. 

4.2 	In accordance with the provisions of Regulation 5(4) of the said 

Regulations, the aforesaid Committee duly classifies the eligible SCS officers 

included in the zone of consideration as 'Outstanding', 'Very Good', 'Good' or 

'Unfit', as the case may be, on an overall relative assessment of their service 

records. Thereafter, as per the provisions of Regulation 5(5) of the said 

Regulations, the Selection Committee prepares a list by including the required 

number of names first from the officers finally classified as 'Outstanding', then 

from amongst those similarly classified as 'Very Good' and thereafter from 

amongst those similarly classified as 'Good' and the order of names within each 

category is maintained in the order of their respective inter-se seniority in the State 

Civil Service. 

4.3 	The ACRs of eligible officers are the basic inputs on the basis of which 

eligible officers are categorised as 'Outstanding', 'Very Good', 'Good' and 'Unfit' 

in accordance with the provisions of Regulation 5(4) of the Promotion 

Regulations. The Selection Committee is not guided merely by the overall 

grading that may be recorded in the ACRs but in order to ensure justice, equity 

and fair play makes its own assessment on the basis of an indepth 

examination of the service records of the eligible officers, deliberating on the 

quality of the officer on the basis of his performance as reflected under the 

various columns recorded by the Reporting/Reviewing Officer/Accepting 

Authority in the ACRs for the different years and then finally arrives at the 

classification to be assigned to each eligible officer in accordance with the 

provisions of the Promotion Regulations. While making an overall assessment, 

the Selection Committee takes into account orders regarding appreciation for 

meritorious work done by the concerned officer. Similarly, the Selection 

Committee also keeps in view orders awarding penalties or any adverse remarks 

communicated to the officer, which, even after due consideration of his 

representation have not been completely expunged. 

Fruf r ) 
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CONTENTIONS MADE IN THE WP 

5. 	The Petitioner has filed the instant WP against the Hon. CAT's order dated 

28.06.200 1 in OA No. 176/200 1 on the following main grounds :- 

That the Review Selection Committee which was convened in 

compliance with the direction dated 07-08-1998 of this Hon'ble 

Tribunal did not examine the full records of the petitioner; the State 

Government had also not supplied the entire records to the Selection 

Committee. The Selection Committee took into consideration 

irrelevant facts and gave weightage to irrelevant considerations. 

The Review Selection Committee should have applied the same 

yardsticks applied by the earlier Selection Committee and should 

have given detailed reasons for the conclusion reached by them. In 

view of this, the communication dated 12-04-2000 communicating 

the decision of the Review Selection Committee is not sustainable. 

The case of the petitioner was required to be considered 

retrospectively applying the same standard of grading applied to the 

other officers in 1993 whereas the Review Selection Committee took 

up his case in isolation which is illegal. 

Though the Hon'ble Tribunal in their order dated 07-08-1998 had 

directed the respondents to consider the case of the petitioner for 

promotion to the lAS in the year 1993 and 1994 without taking into 

account the adverse remarks taken into account by the Selection 

Committees that met in 1993 and 1994, nothing has been indicated 

in the communication dated 12-04-2000 as to how the case of the 

petitioner was considered by the Review Selection Coinrniittee. 

Though the direction of the Hon'ble Tribunal was to consider the 

petitioner for the years 1993 and 1994 the communication dated 12-

04-2000 speaks of Review Selection for the years 1992-93 and 

1993-94. 

-Y *V?t1M:,oT, 
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(vi) That the Hon'ble Tribunal's action in dismissing OA No.176/2001 at 

the admission stage itself has resulted in miscarriage of justice and 

violation of the principles of justice. 

FACTS OF THE CASE 

6.1 	The background of the case is that a Selection Committee Meeting was 	(D 
held on 3 1.03.1993 to prepare the Select List of 1992-93 for promotion of SCS 31 ,3i3 
officers to the lAS of Assam-Meghalaya Joint Cadre (Assam Segment), for 8 	

02- 
vacancies and the sIze of the Select List was determined as 10 in accordance with 

the then prevailing provisions of the Promotion Regulations. The Petitioner, Shri 

AK Malakar, was considered at S. No.10 of the eligibility list and was assessed as 

'Good' by the Selection Committee based on an assessment of his records. On the 

basis of this grading, he could not be included in the Select List since officers with 

better grading were available and because of the statutory limit on the size of the 

Select List. Thereafter, the Selection Committee met on 29.03.1994 for 

preparation of the Select List of 1993-94. The size of the Select List was 

determined as seven (7) and the Petitioner was considered at S. No. 4 of the 

eligibility list. On the basis of an assessment of his service records,: the officer 

was again assessed as 'Good' by the Selection Committee. On the basis of this 

grading, he could not be included in the Select List since officers with better 

grading were available and because of the statutory limit on the size of the Select 

List. 

6.2 	Subsequently, these two Select Lists were reviewed by a Review Selection 

Committee which met on 18.09.1997 in pursuance of the Judgement dated 

20.03.1995 of the Hon'ble Guwahati High court in Civil Rule No. 1079/93 and the 

judgement dated 20.12.1995 in Writ Appeal No. 94/95. This review was carried 

out because of a revision in the seniority of the State Civil Service officers and 

since there was no material change in the service records of the officers considered 

by the Selection Committees that met in 1993&1994, the grading 'Good' obtained 

by the Petitioner in the assessment made by these Committees was retained by the 

Review Selection Committee. Thus, the Petitioner was not recommended for 

fl"rr) 
•'L '!.r 
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.), inclusion in the review Select Lists of 1992-93 and 1993-94 as officers with better 

grading were available and because of the statutory limit on the size of the Select 

List. 

6.3 The Petitioner filed OA No. 72/94 before the Hon CAT, Guwahati Bench 

apprehending that he was not considered for promotion for the year 1993-94 

because of the adverse remarks in his ACR for the period from 01.01.1990 to 

22.12.1990 which were communicated to him on 17.03.1993. The Hon'ble 

Tribunal disposed of the said OA with the direction that the Select List for 1994-

95 be prepared without taking into account the adverse remarks made against the 

Petitioner in 1990 and also the disciplinary proceedings initiated in March 1993 

and April 1994. However, it was observed by the Commission that no meeting of 

the Selection Committee was held in 1994-95 and the departmental proceedings 

against him were disposed of by the State Government's order dated 02.02.1996 

exonerating the Petitioner. It was further observed that the adverse remarks 

against the Petitioner for the period 01.01.1990 to 22.12.1990 were expunged by 

the State Government's order dated 05.02.1996. Thus, the Selection Committee 

which met on 06.02.1996 for preparation of the Select List of 1995-96 

recommended the Petitioner for promotion to the lAS at Sl. No.2 in the Select 

List. 

6.4 	It is also submitted that the Petitioner filed another OA (No. 180/94) before 

the Hon'ble CAT, Guwahati Bench praying to set aside and quash the Select List 

prepared by the Selection Committee in its meeting held on 29.03.1994 

(Select List of 1993-94) and to direct the respondents to implement the Select List 

of 1993(1992-93). The Hon'ble Tribunal in their judgement dated 07.08.1998 

observed that the case of the Applicant was considered without ignoring the 

adverse remarks as on 31.03.1993. The Hon'ble Tribunal observed that there 

ought to have been a Review Selection Committee to consider the case of the 

Applicant without taking into consideration the adverse remarks for the period 

from 01.01.1990 to 22.12.1990 as per the position on 31.03.1993 when the 

Selection Committee meeting was held. The Hon'ble Tribunal, therefore, directed 

to consider the case of the Applicant as on 31.03.1993. In complianfe with this 

direction, a meeting of the Review Selection Committee was held on 15.02.1999. ;  

'Mo1y Titriarf) 

Ommvq 

r 	cretary 



7 

), This Review Committee, on an overall assessment of service records of the 

Petitioner and after ignoring the adverse remarks in his ACR for the period 

01.01.1990 to 22.12.1990, assessed the Petitioner as 'Good' for both the Select 

List years 1992-93 and 1993-94. On the basis of this assessment, the Review 

Selection Committee did not recommend any change in the recommendations of 

the Review Selection Committee which met on 18.09.1997. Further, while 

assessing the suitability of the Petitioner, in pursuance to the observations of the 

Hon'ble Tribunal, the Review Committee did not take into account any adverse 

remarks in his ACRs which were not communicated to him. The Review 

Committee also did not take into account the adverse remarks which were 

expunged on 05.02.1996 and the disciplinary proceedings which were finalized on 

02.02. 1996. 

REPLY TO THE CONTENTIONS 

7.1 	As regards the contention of the Petitioner at para 5(1) above, it is 

respectfully submitted that the Govt. of Assam had furnished the ACR Dossier and ( 

other relevant records in respect of the Petitioner while forwarding the proposal to 

convene a Review Selection Committee in compliance with the direction of this 

Hon. Tribunal dated 07.08.1 998.Therefore, the contention that the records were 

not furnished to the Committee is baseless. As regards the contention that the 

ioj Committee took into consideration irrelevant facts and gave weightage 

to irrc'lev/ñt considerations, it is most respectfully submitted that as per the 

and consistent practice followed by the Union Public Service 

ilission, the Selection Committee examines the service records of each of the 

le officers, with special reference to the performance of officers during the 

years preceding the year in which the Selection Committee meets, deliberating on 

the quality of the officer as indicated in the various columns recorded by the 

reporting/reviewing officer/accepting authority in the ACRs for different years and 

then after detailed deliberations and discussions, finally arrives at a classification 

assigned to each officer. While doing so, the Selection Committee also reviews 

and determines the overall grading recorded in the ACRs to ensure that the overall 

grading in the ACRs is not inconsistent with the grading/remarks under various 

parameters or attributes recorded in the respective ACRs. The grading given by 
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reporting/reviewing officers in ACRs reflects the merit of the officer reported 

upon in isolation whereas the classification made by the Selection Committee is on 

the basis of logical and indepth examination of service records of all the eligible 

officers in the zone. The Selection Committee also takes into account orders of 

appreciation for meritorious work done by the concerned officers, if any. 

Similarly it also keeps in view orders awarding penalties or any adverse remarks 

communicated to the officer which even after due consideration of his 

representation have not been completely expunged. Thus it may be seen that the 

Selection Committee has made the assessment in a just and fair manner The 

procedure adopted by the Selection Committee in preparing the Select Lists 

(as also in reviewing them on Court orders) is uniformly and consistently 

applied for all States and Cadres for induction into the All India Services. 

7.2 	The matter relating to assessment made by the Selection Committee has 

been contended before the Hon'ble Supreme Court in a number of cases. In the 

case of Nutan Arvind Vs. UOI & Ors. the Hon'ble Supreme Court have held 

as under: 

"When a high level committee had considered the respective merits 

of the candidates, assessed the grading and considered their cases for 

promotion, this Court cannot sit over the assessment made by the 

DPC as an appellate authority." 

[(1996) 2 SUPREME COURT CASES 488] 

7.3 In the case of Durgadevi and another Vs. State of Him achal Pradesh & 

Ors. the Apex Court have held as under: 

"In the first instance, as would be seen from the perusal of the 

impugned order, the selection of the appellants has been quashed by 

the Tribunal by itself scrutinising the comparative merits of the 

candidates and fitness for the post as if the Tribunal was sitting as an 

appellate authority over the Selection Committee. The Selection of 

the candidates was not quashed on any other ground. The Tribunal 

fell in error in arrogating to itself the power to judge the comparative 

merits of the candidates and consider the fitness and suitability for 
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appointment. That was the function of the Selection Committee. 

The observations of this Court in Dalpat Abasaheb Solunke case are 

squarely attracted to the facts of the present case. The order of the 

Tribunal under the circumstances cannot be sustained. The appeal 

succeeds and is allowed. The impugned order dated 10-12-1992 is 

quashed and the matter is remitted to the Tribunal for fresh disposal 

on other points in accordance with the law after hearing the parties." 

[1 997-SCC(L&S)-9 82] 

7.4 In the matter of UPSC Vs. H.L. Dev and Others. Hon'ble Supreme 

Court have held as under: - 	 - 

"How to categorise in the light of the relevant records and what 

norms to apply in making the assessment are exclusively the 

functions of the Selection Committee. The jurisdiction to make the 

selection is vested in the Selection Committee." 

[AIR 1988 SC 1069] 

7.5 In the case of State of Madhya Pradesh Vs. Shrikant Chapekar, the 

Hon'ble Supreme Court have held as under: - 

"We are of the view that the Tribunal fell into patent error in 

substituting itself for the DPC. The remarks in the ACR are based 

on the assessment of the work and conduct of the official/officer 

concerned for a period of one year. The Tribunal was wholly 

unjustified in reaching the conclusion that the remarks were vague 

and of general nature. In any case, the Tribunal outstepped its 

jurisdiction in reaching the conclusion that the adverse remarks were 

not sufficient to deny the respondent his promotion to the post of Dy. 

Director. It is not the function of the Tribunal to assess the 

service record of a Government servant, and order his 

promotion on that basis. It is for the DPC to evaluate the same 

and make recommendations based on such evaluation. This 

Court has repeatedly held that in a case where the Court/Tribunal 

comes to the conclusion that a person was considered for promotion 
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or the co'nsideration was illegal, then the only direction which can be 

given is to reconsider his case in accordance with law. It is not 

within the competence of the Tribunal, in the fact of the present 

case, to have ordered deemed promotion of the respondent." 

[JT 1992 (5) SC 633] 

7.6 In the case of Dalpat Abasaheb Solunke Vs. B.S. Mahaan, the Hon'ble 

Supreme Court have held as under: - 

"It is needless to emphasise that it is not the function of the Court to 

hear appeals over the decisions of the Selection committees and to 

scrutinise the relative merits of the candidates. Whether a candidate 

is fit for a particular post or not has to be decided by the duly 

constituted Selection committee which has the expertise on the 

subject." [AIR 1990 Sc 434] 

7.7 In the case of Smt. Anil Katiyar Vs. UOI & Others, the Hon'ble 

Supreme Court have held as under: - 

"Having regard to the limited scope of judicial review of the merits 

of a selection made for appointment to a service of civil post, the 

Tribunal has rightly proceeded on the basis that it is not expected to 

play the role of an appellate authority or an umpire in the acts and 

proceedings of the DPC and that it could not sit in judgernent over 

the selection made by the DPC unless the selection is assailed as 

being vitiated by mala fides or on the ground of it being arbitrary. It 

is not the case of the appellant that the selection by the DPC was 

vitiated by mala fides." [1997(1) SLR 153] 

The Hon'ble Court may be pleased to appreciate that in view of the 

aforementioned authoritative pronouncements of the Hon'ble Supreme Court, the 

assessment made by the Selection Committee constituted under Regulation 3 of 

the Promotion Regulations is not open for scrutiny by any authority/institutions or 

an individual. 
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7.8 	Regarding the contentions at para 5(ii)&(111) above, as already stated in 

para 6.4 of this reply, the Review Selection Committee of 15.02.1999 applied 

the same yardsticks of assessment as those adopted by the Selection Committees 

which prepared the Select Lists of 1992-93 and 1993-94. Further, it is most 

respectfully submitted that as per the provisions of the lAS (Appointment by 

Promotion) Regulations, the Selection Committee is not required to give any 

reasons for the assessment made by them. This procedure of the Selection 

Committee has been upheld by the Hon'ble Supreme Court in their Judgement in 

the case of R S Das Vs. Union of India & Others: 

"Under the amended Regulations, the Committee is required to categorise 

officers in four categories on the basis of overall assessment of service 

record of officers. After categorisation, the Committee is required to 

place the name of those officers first on the list who may be categorised 

as 'Outstanding' and thereafter names of those officers shall be included 

who are found to be 'Very Good'. And only thereafter, the names of 

those officers shall be included who may be categorised 'Good'. If in 

this process any senior officer is superseded, the amended Regulation 

5(5) does not require the Committee to record reasons for the 

supersession. The amended Regulations have brought in significant 

change and now the process of selection as contemplated by Amended 

Regulations do not require the Selection Committee to record reasons 

for the supersession of officers of the State Civil Service." 

In view of the above, these contentions are also baseless. 

	

7.9 	Regarding the contention at para 5(iv) above, it is most respectfully, 

submitted that the Review Selection Committee that met on 15.02.1999 did not 

take into account the adverse remarks in the ACRs of the Petitioner while 

reviewing the Select Lists of 1992-93 and 1993-94 and this has also been duly 

recorded in the minutes of the said meeting. As such, this contention is denied 

since the Orders of the Hon'ble Court were complied with by this Respondent. 
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I 7.10 	Regarding the contention at para 5(v) above, it is most respectfully 

submitted that the Hon'ble Tribunal's direction was " .....to consider the case of 

the Applicant as on 3 1.03.1993 and if he is found eligible for recruitment to the 

cadre by way of promotion in that year this should be done. If not, his case ought 

to be considered in the next year." In this context, it is submitted that during the 

relevant period, Select Lists were prepared on a financial year basis in accordance 

with the then prevailing provisions of the Promotion Regulations. In view of these 

factors, the Review Selection Committee reviewed the Select Lists for the years 

1992-93 and 1993-94 to consider the Petitioner's inclusion therein as directed by 

the Hon'ble Tribunal and keeping the Rules and Regulations in view. No Select 

List was prepared for the year 1994-95 and as such, it could not be reviewed. The 

Petitioner was appointed to the lAS on the basis of his inclusion in the Select List 

of 1995-96. In view of this, this contention is also denied since it is due to the 

Petitioner's ignorance of the relevant Rules and Regulations that govern the 

promotion to the All India Services. 

	

8. 	It is humbly submitted that in view of the above submissions, the Hon'ble 

Court may be pleased to dismiss the Writ Petition. 

! 	ic1 

VERIFICATION 

I do hereby declare that the contents of the above Statement are believed by 

me to be true based on the records of the case. No part of it is false and nothing 

has been concealed therefrom. 

Verified at New Delhi on the 281h  day of January, 2003. 

DJE  


