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o  CENTRAL ADMINISTRATIVE TRIBUNAL
S o  GUWAHATI BENCH

K Original Application No., 167 of 2001.

o

Date of DeclSlonoa?a -L=200.2.

- — Sri_suresh Baruah: e - Petitioner(S)

Mr. M. Chaada& Mrs. N.D.  Goswarii Advocate for the

| Petitioner(s
Versusw

™ Exa e

- e o _.Ug,lg,n_,oﬁ_ India- & Ors. cm e e e e “-;Rebkondent{ )

- m;ﬂ,arI“B,z,mod;:x Mr. S.Sammai.. . = e AAVOCET 2 fOr the

Respondent { g}
THE HON'BLi MR. JUSTICE D.N. CHOWDHURY,

VICE CHARMAN.
THE HOM*BLE MR, R.K.

e

SHARMA, ADMINISTRATIVE MEMBER.

1. Whether Reporters Of local papers may be allowe

pers 1 d to see the
Judgmpnt ? :

2. To Le referred to the Reporter or not ?

3. Whether their Lordships wish to See the fair ocpy of the Jdnddment
4 '

Judgment delivered by Hon'ble : Vice-Chairman.




.CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH. .

Origihal Application No.167 of 2001
Date of Order : This the 28th Day of January, 2002.
THE HON'BLE MR JUSTICE D.N.CHOWDHURY, VICE CHAIRMAN.

THE HON'BLE MR K.K.SHARMA, ADMINISTRATIVE MEMBER.

Sri Suresh Baruah

Primary Teacher . (PRT)

Kendriya Vidyalaya, Borjhar

(under Kendriya Vidyalaya Sangathan)

P.O: Borjhar, Dist : Kamrup (Assam) . « . Applicant.

By Advocate Mr.M.Chanda & Mrs.N.D.Goswami.

- Versus -

1. The Union of India
Through the Secretary to the
Government of India

Ministry of Human Resources
New Delhi. ‘

2. Chairman ‘
Kendriya Vidyalaya Sangathan
New Delhi. ' T

3. Assistant Commissioner
Kendriya Vidyalaya Sangathan
Regional Office, Chayaram Bhawan
Maligaon Chariali
Guwahati-781 012.

4. The Principal
Kendriya Vidyalaya, Borjhar
P.O: Borjhar, Dist : Kamrup (Assam).. . Respondents.

By Advocate Dr.B.P.Todi & Mr.S.Sarma.

ORDER
!

CHOWDHURY.J.(V.C.):

This application under section 19 of the
Administrative Tribunals Act, 1985 has arisen and is

directed against the order dated 18.4.2001. By the said
applicant

order.. the / alongwith thirteen others were redeployed
. - ‘ ‘ respective
in the Kendriya Vidyalaya cited in the order ih the Z institutions

Contd.. 2
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due to fixation of staff strength. In view of the
excess of the sanctioned strength those persons
including the applicant were redeployed on the ground

of surplus. The applicant assailed the said decisién
making process as arbitrary and malafide.

2. The respondents contested the claiﬁ .of the
applicant and filed the wfitten statement. In the
written staﬁement it was stated that the applicant was
transferred on being found éurplus as a résult of
reduction of sections due to less number of students.
Since the éplicant was the senior most primary teacher
in the Kendriya Vidyalaya, Borjhar, he was moved out
in terms of the policy guidelines.

3. Mr..Chanda, | learned counsel for the
applicant, submitted that the impugned | Qrder
redeploying the appliCaﬁt on surplus .ground Vis
obviously malafide so much so that the order of
transfer was made with improper motive. Though the
impugned order showedA.the applicant as a surplus
primary teacher, factually the order was-paséed as a
punitive measure.

4. - On consideration of the materials on record,
we do not find any improperity and malafide in the
impugned order. The 6rder was made purely on surplus
ground. Mr.M.Chanda submitted that as per the policy
decision the surplus staff .was to be transferred

against nearest available vacancy within the region.

Instead the applicant was infact transferred *to

Contd.. 3



Itanagar.

5. ’ We have also heard Mr.S.Sarma, learned
counsel appearing for the respondents. In our view also

it appears that the respondents authority assiduously
adhered to the guidelines as per as precticable as

is evident from the order of transfer and'posfihg. The

order was made as a measure to redploy when the staff
were found in the excess of the sanctioned strenéth.
The applicant as an old staff naturally posted out from.
the earlier place of posting on surplus ground. No

infirmity as such discernible.

Under the facts 'and circumstances stated'
above, we do not find any-infﬁfmity in the impugned,
order. The application is accordingly dismissed. The
dismissal' of the application shall not, however,
preclude the respondents for considering the case of
the applicant for transferring him in near future

against the nearest available vacancy. 'Before

partingwith, we express  our dissatisfaction‘in
the conduct of the respondents for not paying the

salary of the applicant during the period as was
mentioned. in the Misc. Petition No.l9 of 200L. The
order dated 18.4.200i transferring the applicant out
from Borjhar to Itanagar was suspended by our order
dated 9.5.2001. There is no justification for not
releaéing the salary of the | applicant by the

respondents. The respondents are now directed to

Contd.. 4
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release the salary of the applicant forthwith.

The interim order dated 9.5.2001 stands vacated.

There shall, however, be no order as to costs.

s PR

( K.K.SHARMA ( D.N.CHOWDHURY )
ADMINISTRATIVE MEMBER ’ ‘ - VICE CHAIRMAN
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

(An Application under Section 19 of the Administrative Tribunals Act, 1985)

BETWEEN :
1. Sri Suresh Baruah,
Primary Teacher (PRT), |
Kendriya Vidyalaya, Borjhar,
(uhdgr Kendriyé Vidyalaya Sangathan), |

P.O. Borjhar, Dist. Kamrup(Assam).

............ Applicant -
-AND -

1. The Union of India,
Through tﬁe Secretary to the
Government of India,
Ministry of Human Resources,

New Delhi.



2. Chairman,
Kendriya Vidyélaya Sangathan,

New Deihi.

3. Assistant Commissioner,
Kendriya Vidyalaya Sangathan,
Regional Office, Chayaram Bhawan,
Maligaon Chariali,
Guwahati - 781 012.

4. The Principal,
Kendriya Vidyalaya, Borjhar,
P.O. Borjhar, Dist. Kamrup (Assam).

........... Respondents

DETAILS OF THE APPLICATION

1. Particulars of orders against which this application is made.

This application is made against the impugned transfer order
issued under letter No.10-2/2001 KVS (GR)/Il 282 dated 18.04.2001

whereby the applicant is sought to be transferred from Kendriya

T

~ Vidyalaya, Borjhar to Kendriya Vidyalaya, Itanagar No.2 or the alleged

ground that the post holding by the applicant in Kendriya Vidyalaya,

Borjhar is declared 'excess due to fixation of staff strength in Kendriya

-

Vidyalaya for the year 2001-2002 whereas the applicant was earlier also
transferred and posted from Borjhar to upper Shillong following Office
order dated 11.08.1999 on the alleged ground that the post holding by

the applicant is declared surplus but the applicant is adjusted against an

existing vacancy at Kendriya Vidya'ﬁWpouw

-
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scheme and also in the light of the order passed by thg Hon'ble Tribunal
on 29.01.2001 in OA 270/99 (S. Baruah Vs. Union of India & Others) in a
vacant post of P.R.T. by the order of the Assistant Commissioner,
Guwahati Region, Maligaon, Guwahati bearing letter dated 15.02.2001
but surprisingly the applicant again declared surplus ir to violation of
Snagathan Policy for posting of husband and wife in the same station as

the wife of the applicant is also a Teacher serving in the Kendriya

Vidyalaya, Borjhar and also in terms of the impugned transfer policy of
surplus teacher and prayfhg for a direction upon the respcndents to allow
the applicant to continue in the preserit placé of posting in the light of the
Dffice Memorandum issued by the Govt. of India, dated 12.6.9? as one
of the minor son of the applicant is beibw_ten years of age.

Jurisdiction of the Tribunal

The applicants declare that the subject matter of his

application is well within the jurisdiction of this Hon'ble Tribunai.

Limitation.

The applicant further declare that this application is filed

~ within the limitation prescribed under section 21 of the Administrative

Tribunals Act, 1985.

Facts of the Case
A
That the applican};é are citizen of India and as such he is entitied
to all the rights, protections and privileges as guaranteed under the
Constitution of India.

That the applicant initially joined Kendriya Vidyalaya Sangathan

as Primary Teachar in the year 1978 and was posted at Kendriya

Vidyalaya, Digaru. However, in the 1980 ag transferred to

-



4.2

4.3
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Kendriya Vidyalaya, Borjhar and since then he is serving at Kendriya
Vidyalaya, Borjhar. It is pertinent to mention here that his wife Smiti.

Chandrama Baruah is also working in Kendriya Vidyalaya, Borjbar, as

Music Teacher.

That the applicant states that suddenly on 11.8.99, the respondent
No.3 issued an order decleri_ng the applicant as surplus and thereby
transferring him from Kendriya Vidyaieya, Borjhar to Kendriya \iidyalaya,
Upper Shillong, although his juniors have been retained.

A copy of the .impugned order dated 11.8.99 is annexed as
Annexure-1. |

That the applicant states that he was the senior most primary
teacher in i(endriya Vidyalaya, Borjhar. As stated earlier, his wife is also
working in the same school as Music Teacher, Besides, his two minor
children namely, Shri Suranjan Baruha (aged about 12} years and Sri
Gitartha I'\ianjan Baruah aged about 8 years are studying in the same
school in class IX and Il respectively. Situated thus, the applicant after
receipt of the impugned order dated 11.8.99 submitted an application to
the iespondent No.3 on 18.8.99 drawing the letters attention to the
aforesaid facts and prayed for favourable consideration of his case, but
in vein. The applicant, on the same day also submitted leave application
to the respondent annexing therewith a medical certificate dated 18.8.99
for grant of medical leave as he was suffering from acute Respiratory
Tract infection & P.U.S. and Intestinal Helminthesis and advised rest by
the ,docter‘

Copies of the aforesaid abplication dated 18.8.99, medical Ieaye

application dated 18.8.99 Aand medi'cai certificate dated 18.8.99

are annexed herewith as Annexures-2,3 and 4 respectively.



44 | That as atated aarlier, juniors to the present applicant have been
retained by the respondents and Ihey are -till serving in the same eadre

) as well as in'the same school and same station. In. this regard mention

v’( ' may be made of () Ms. Madrna Sultang (i) Ms Sarupa Dey, (jii) Mr*'s‘
Basanti F’hukan (iv) Mrs. Rupa Bo.rgohain (v) Mrs. Kalpana Adhikari and
-(vi) Mrs. .Usha Chhsbrs. It is stated that the instant case, action of the
respondents in decler@ng the applicant surplus and transferring him on
that ground ie violetiive of the policy of declaration ef surplus and -
redeployment. It is a settled position of law that the cases of surplus and
redeployment the rule of ‘ last come first go, would apply and thus
seniors cannot be declared surplus retaining juniors in the same cadre.
The impugned order thus cannot be allowed td stand the same is liable
to be set aside.

45 That your applicant further begs to sate that the Kendirya
Vidyalaya Sangathan has adopted all the rules and regu.lations of the
Central Government, therefore, redeployment of surplus s_t.aff ru'les
'are' applfcable in — Kendriya Vidyalaya Sangathan. It would be evident in
para 4.0 identification of surplus staff laid down in chapter 4 of revised
scheme for the disposal of personnel rendered surplus due to reduction
of es’tablishment in Central Gov.e'rnment departments/offices. In terms of
Ithe above, it is quite clear that senior employee cannot be declared
surplus refaining the. juniors of the same cadre. Even assuming but not
admitting that aforesaid rule if not applicable in the Kendriya Vidyaldya :
Sangathan but Sangathan cannot make a departure from the settled
‘position of law in the matter of declaration of surplus. Therefore on that
score alone the impugned order dated 11.8.99 is liable to be set aside

and quashed.

issued by the Government of India department of personn'el and trai}ning .
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4.7

6 «
That the Govt. of India, Ministry of Personnel, Public Grievanceé
and Pension hés been seized with the subject of posting‘hu'sband and |
wife at the same station for quite a long time and upon reasonable |
consideration of the matter issued guidelines vide O.M. dated 3.4.86
direcﬁng all the departments to ensure posting of husband and wife at
the same station while deciding the ret:.|uests for such posting. Upon ,
cénsideration of the matter afresh éonsequent to the recommendations
of 5™ Central Pay Commission, the Govt. of India vide O.M. dated
12.6.97 reiterated the guidelines as provided in O.M. dated 3/4/86 and in
addition has also recommended that the husband and wife may
invariably be posted at the same station in order to enable them to lead a
normal family life and look after the welfare of the children. The applicant
states that the Kendriya Vidyalaya Sangathan adopted all the Rules and
Regulafions of the Central Government and as such the OM. dated
12.6.97 is applicable to it and the applicant therefore entitled to continue.
in his present place of vp'osting. |
A copy of the O.M. dated 12.6.97 is annexed herewith and the
same is marked as Annexure-§.
That your applicant being highly aggrieved with the transfer and
posting order dated 11.8.99 apprqaéhed the Hon'ble Tribunal through

& No. 270 of 1999 and the HAon’b!e Tribunal vide its order dated

118.8.99 was pleased to stay the operation of the order of transfer dated '

11.8.99 so far as the applicant is concerned. HoWever, during the
pendency'of the original appﬁcation one post of primary teacher fall

vacant in the Borjhar Kendriya Vidyalaya. In the said post one Smti

Geeténjali Das is sought to be transferred and posted from Kendriya

Vidyalaya Shillong to Kendriya Vidyalaya Borjhar vide transfer No. F-1-1-

/2000 KVS (S.IV) dated 26.9.2000 but Smiti Geetanjali Das made a

r 4
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representation to the Sangathan office in New Delhi praying for her
retention at Shillong Kendriya Vidyalaya Sangathan due to her persohal
problem and ultimately the posting order of Smti Geeanjali Das was
cancelled by the respondents after consideration of the representat'ion
and as‘ a 'result one post of primary teacher remair vacant in the
Kendriya Vidyalaya, Borjhar. The applicant in the month  of November
2000 submitted a Misc. Petitiqn béfore the Hon'ble Tribunal praying inter
alia for a direction upon the respondents to accommodate the applicant
in the vacant post of primary teacher in Kendriya Vidyalaya, Borjahr
against ‘the aforesaid vacancy. During the pendency of the Misc. Petition
the requndents.was pleased to cancel the order of posting of Smti
Geetanjali Das at Borjhar Kendriya Vidyalaya Sangathan i;sued earlier
vide letter dated 26.7.2000. The matter finally came up before the
Hon'ble Tribunél on 29.1.2001. The Hon'ble Tribunal was pleased to
dispose of the Misc. Petition No. 259 of 2000 iﬁ O.A. No. 270/99 with thg
directioﬁ to consider the case of retention of the abpticant in the Kendriya _
Vidyalaya, Borjhar by way of adjustment in the vacant post of primiary
teacher due to non-joining of Smti Geetanjali Das, Primary Teacher,
Kendriya Vidyalaya, Upper Shillong in terms of the existing scale for the
posting of husEand and wife ih the same station. It is relevant to mention
here that the O.A. was also disposed of on the same day on 29.1.2001 in
view of the order passed by the Hon'ble Tribunal-in Misc. Petition No. .
259/200. | |

Copy of the order of transfer and posting dated 26.9.2000 and
cancellation order dated 5.1.2001, Hon'ble Tribunal's order dated
29.1.2000 passed in M.P. No. 259/2000 as annexed as Annexures-6, 7

. and 8 respectively.
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That your applicant immediately after receipt of the Hon'ble
Tribunal's order dated 29.1.2001 submitted a representation before‘the
Assistent Commissioner, Maligaon on 832001 as per direction
contained in the Hon'ble Tribunal's order dated 29.1.2001. In the said

representation the applicant prayed for his retention by way of

" adjustment in the Kendriya Vidyalaya, Borjhar in the light of the scheme

for posting of husband and wife in the same station to lead a normal life
i.e. at Kendriya Vidyalaya, Borjher. The Assistant Commissioner on
receipt of the sald representatlon carefully considered the case of the
applicant for posting of the applicant at Borjhar in the light of the emstmg
Rule/Policy and was pleased to adjust the applicant in the vacant post of
Primary Teacher at Kehdriya Vidyataya, Borjher vide order issued under
letter No. 10-4/99-KVS(GR)/8655-57 dated 15/16.2.2001. |

Copy of the representation dated 8.2.2001, and order dated
15/16.2.2001 is annexed hereto and the same is marked as Annexure-9
and 10 respectively. |

That most surprisingly the assistant Commissioner, Guwahati
Regio'n again issued the impugned orde:l of transfer and posfing under
letter beering No. F. : 10-2/200%/KVS(GR)/1 1282 dated 18.04.2001
whereby Athe applicant is now sought to be transferred from Kendriya

Vidyalaya, Borjhar to Kendriya Vidyalaya, ltanagar No.2 . in the said

| impugned order it is stated that due to the fixation of staff strength in

Kendriya Vidyalaya s for the year 2001-2002 the staff, in excess of the

sanctioned strength in certain Vidyalayas is required to be redeployed
against the existin'g, vacancies in other Kendriya Vidyalaya and
accordingly the impugned transfer order has been issued in respect of

the applicant. It has relevant to mention here that the applicant has been

~ adjusted against and existing vacancy of anary Teacher jUSt before a

Ctor bleaiemd.
<
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month that too following an order of this Hon'ble Tribunal passed in Misc.
Case No. 259/2000 on 29.1.2001 and also in the light of the scheme
issued by the Gowvt. of India for posting of husband and wife in a same
station but surprisingly the same Assistant Commissioner, Guwahati
region, Maligaon issued the impugned order of transfer and posting
datéd 18.4.2001 whereby the applicant is soug>ht to be transferred from
Kendriya Vidyalaya, Borjhar to Kendriya Vidyalaya No.2 Itanagar in total
violation of direction contained in the H‘ontble Tribunal's order dated
29.1.2001 and also in total violation of Assistant Commissioner’é own
order issued‘ under letter No.10—4/99-KVS(GR)/865557 dated
15/16.2.2001 a.nd also in violation of the instructions contained in the
Government of India Office Memorandum dated 12.6.1997.

in view of the aforesaid factual position the impugned order of
transfer and posting dated 18.4.2001 is liable to be set aside and
quashed so far as the applicaﬁt is concerned.
| A copy of the impugned order dated ‘18.4.2001 and Transfer
Policy dated 23.7.1996 and-impugnedetter-dated 31 3 1998are annexed
as Anﬁexure-11 and 12 respectively.

4.10 Thatit is stated that the Hon'ble Tribunal’s order dated 29.1.2001 passed
in M.P. No.v 259/2000 the same Assistant Commissioner Shri D.K.Saini
issued the Office Order under letter bearing No. 10-4-KVS(GR)/8655-57
dated 15/16.2,2001 whereby it is stated that in compliance of the order of
the Hon’blé Tribunal's dated 29.1.2001 transfer of the applicant from
Kendriya Vigiyalaya, Borjhar to Kendriya Vidyalaya, Upper Shillong

_ordered vide this office transfer ordef No. 10-4/99-KVS(GR), dated
11.8.1999 is hereby withdrawn.. But surprisingly just after a month the
impugned order‘ of transfer and bosting dated 18.04.2001 has been

issued and the name of the applicant is figured at serial No. 7 in the said
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impugned list of transfer and posting on the alleged gronnd that due to
fixation of staff strength in Kendriya Vidyalaya s for the year 2001 and
2002 the.staff in excess of the sanctioned_strength in certain Kendriya
Vidyalayas is required to be redeployed against the existing vacancies'
in other Kendriya Vidyalayas and accordingly the impugned order of
It‘ransfer and posting has been issued. Therefore the impugned order
hasbeen issued in total violation of the Hon'ble Tribunal’s order dated
29.1.2001 and also in violation of the guidelines/instructions contained in. .
the scheme issued by the Government of India dated 12.6.1997 for
posting of husband and wife in a same station and on that score alone
the Impugned order of transfer and posting dated 18.4.2001 is iiabie to.

be set aside and quashed so far as the applicant is concerned.

411  That there was no scope to make any representation on the part of the
appiicant before the authonties as because the applicant is apprehending his
relezse at any moment in view of the instructions contained in the order of
transfer and posting itself. As such finding no other alternative the applicant
approaching this Hon'ble Tnbunai for protection of his legal and valuable right
for an interim direction from this Hon’ble Tribunal staying the operation of the '
impugned order dated 18.4.2001 transferring the applicant from Kendriya
Vidyaiaya,' Borjhar to Kendriya Vidyalaya No. 2, Itanagar so far as the applicant
is concernled.. It is stated that the transfer policy on surplus ground is quite
contrary to the Central Rule of retrenchment procedure and re-deployment of
- surplus enﬁpioyees policy’s laid down by the Govt. of india, Department of
Personnel and Administrative Reforms, Office Memo No. 28011/1/75- Estt (d)
dated 28.8.1978 and also i In terms of Govt. of India, Department of Personnei
and Training Notification No. 1/14/89 -CS I, dated 28.2.1990 published as
G.S.R. 99 (E) in the Gazette of India, Extraordinary Part [l — Section 3 sub

S b e p S

-~

-~

9
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section (l) dated the 2_8th February, 19990 came into force on 28.2.1990. it

would be evident frpm‘ the Rule laid down by the Government of India in the

4

7

matter of identification of surplus in Swamy's Complete Manual . of

~ Establishment and Administration for Central Government Offices , 3" Edition

as follows :
}

“4.0 Identification of Surplus Staff

41 ‘

44 v(a) Immediafely after the surplus. posts requiring
abolition are determined, action shall be taken in hand to
determine whether there is any surplus staff, and, if so, to
identify them. Ordinarily, the junior most temporary persons
should be surrendered against the reduced cadre strength,

followed, if necessary by the junior most quasi permanent

~ and the permanent staff. The rule of ‘junior most' should

of Personnel and Training and the Directorate General of
Employment and Training would have authority to see to
the strict and prompt observance of this rule. There shallv,
howev?r, be no bar to the persons higher in the séniority
'Iadder volunteering for the purpose, particularly if they wish

to avail of the voluntary retirement benefits available to the

surplus employees.

' (b) Where an organisation is being would up in phases the

'surplus staff should be declared surplus not in the reverse

order of the seniority, but strictly in- accordance with the

S

<

~ be insisted upon and the Central Cells in the Department
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regular seniority itself. In such a case, the seniors may, at
their option, be allowed to stay back for being surrendered
ét a later stage and their juniors surrendered forthwith,
making it specifically clear to them that by opting to étay

j - back they would lose in point of seniority in the new offices

where their juniors would be getting redeployed earlier.

() The decision of the Department of Personnel and
Training on the que'stion' of eligibility of an employée for

_ redeployment will be final.”
| _
It is quite clear from above that in the service jurisprudence_ when

t:here is a question of Surplus grises due to.gbolition of post for
v;/hatsoever reason theijunior most persons as a normal Rule is fiable to
be declared surplus and also liable to be retrenched as per seniority. But
m the instant case of Kendriya Vidyalaya Sangathan which is ’anl

-'ai'utonomous orQanisation under Government of India and- runs with
' nfaore than 50% of Government aid cannot frame a rule so far service
co’ndit'i_'ons of the Kendriya Vidyalaya Sangathan are concerned contrary
I(:) the Rule of Central Government in violation of. Rule 149 (4) of Sub
_ section (iv) of Central Government General Financial Bule (in short |
é.F R). The relevant portion of the rule is quofed below :

“that all autonomous-bodies which receive more than 50% of
their recurfing expenditure in the form of grants-in-aid shouid

formulate terms and conditions of service of their employees

so that by and large, they are broadly comparable to those
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applicable to similar category of employees in Central
Government.”

In view of the above Ruvle the Kendriya Vidyalaya Sangathan
cannot frame any Rule contrary to the Rule of the Central Government. It
is relevant to mention here that the Rule of autorhatic surplus framed by
the Sangathan and communicated under their policy dated 23.6.1996
which read as follows :

“Automatic surplus — Teachers who have been rendered

éurplus automatically due to the modification in staff strength are

fhe ones referred to as automatic surplus. In such cases the
teacher of the particular category who had the longest stay in the

Vidyalayas should moved out on fransfer'

It is quite dear[from above rule that the same is contrary to the
rule laid down by the Government of India for Central Government
Employees specially. when the Sangathan receiving grant in aid more

“than 51% from the Central Government, therefdre rule of transfer and
adjournment on the surplus gfound issued under impugned !ette} dated
23.7.96 and fﬁrther confirm under KVS letter no. F.1-3/98 KVS (Estt.-ili)
dated 31.3.1993. It is ought to be mentioned nere that a permanent
employee a;:quires a more valuable and legal right in comparison to a
temporary/quasi permanent K.V.S. employee. Therefore declaration of a
senior permanent employee as surplus retaining the junior teachers is
opposed to public policy and the said decision of K.V.S. suffers from
arbitrariness. 'The cateéory of permaﬁént, cuasi permanent and
temborary teacher each group formed different class therefore unequal
and on that ground alone the transfer pblicy of automatic surplus of the
K.V.S. communicated vide letter dated 23.7.1996 and 31.3.1998 are

e

liable to be set aside and qhashed.



412

<

In the present case the clarification is made for the purpose of

14 -

declaring surplus of teacher on reduction of sanction strength of teachers
has not been made >in pubiic interest but the same is made to grant
exemptions in such a manner as it deems fit to a class of people. Since
grant of exemptions to a junior section of teachers to a juniof section of
teachers, is alleged to have been ‘made in public interest” therefore the

nexus of this classification will have to be traced to public interest.

_ Therefore this classification is quite unreasonable and it lacks a nexus to

the object and violative of Article 14 of Constitution of India. Therefore in
absence of challenge to this decision making process on facts it will not
be open to this Hon’ble Tribunal to substituts its view in the matter to that
of the opinion forms by the stateé.

in the facts and circumstances stat_ed_ above the impugned
transfer policy issued under letter dated 23.7.1996 and 31.3.1998 are
violative of Article 14 and 16 of the Constitution of India and on that
score alone the impugned transfer policy are liable to be set aside{and
quashed. | |

Copy of the letter dated 31 .3;98 is annexed as Anneuxre-13.

That it is stated that the applicant being highly aggrieved by the
impugned order of transfer and posting dated 18.4.2001 approached
this Hon'ble Tribunal through Original Appf:cation No. 155 of 2001 and
the matter came up for consideration before the Hon'bie Tribunal on
854 2oof |
#:5:2001 and the Hon’ble Tribunal on peruszl of the records was pleased
to issued notice and also as an intefim measure suspended the

operation of the impugned order dated 18.4.2001 so far the applicant is’

concerned. However, there were certain defscts came to the notice of

the applicant so far statement of facts ae concerned and in the

compelling circumstances the applicant on 4.5.2001 prayed for

A (A2

<
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withdrawal of the aforesaid Original Application with liberty to approach |
the Hon'ble Tribunal again. The Hon'ble Tribunal was pleased to allow
the prayer of the applicant accordingly the aforesaidO.A. was withdrawn
on 4.5.2001.

Copy of the orders of the Hon’ble Tribunal passed in O.A. No.
&

155/2001 are annexed as Annexure-14 (series).
413 That this application is filed bona fide and for the cause of justice.

5.  Grounds for rélief(s)with legal provision(s).

5.1 - For that the i'mpugned order of transfer and posting dated 18.4.2001 _has
been issued in total violation of the Ho.n’ble Tribunal’s order dated
129.1.2001 passed in M.P. No. 259/2000 and also the order of the
Hob’t;le Tribunal’s in O.A. No. 270/99 and also in violaticn of the
instructions containéd in the OM. dated 12.6.1997 issued by the
Government of India, and the existing pﬁiicy of transfer and posting of
the Kendriya Vidyalaya for surplus teachers.

5.2 For that the impugned order has been passed by the r;espondents just
after a Iépse of two months from the order passed by the Assistant
Commissioner dated 15/16.2.2001 following ';he order of the Hon'ble
Tribunal pés’sed in Misc. Case No. 259/2000 in O.A. No. 270/93 whereby
the earlier impugned ordér of transfer and posting dated 11.8.1999 was
withdrawn in the light of the direcftion passed by this Hon'ble Tribunal
mentiéned above and also in the light of the spouse scheme issued by
‘the Government of India from time to time. |

5.3 For that the wife of tha applicant is also serving in the éame school as
Music Teacher and the youngest son of the applicant is below 10 years

of age, as such it is mandatory on the part of the respondents to retain

2 e bl
'ﬁ
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both the husband and wife in the same station as per the direction

contained in Govt. of India’'s O.M. dated 12.6.1997.

For that. the impugned transfer policy issued on automatic surplus by

the Kendriya Vidyaléya Sangathan under letter dated 23.7.1996 and
31.3.1998 are cohtrary to the Rule laid down by the Government of India

for Central Govt. employees and the same also violative of provision. laid

~down iﬁ (iv) Section (4) of Rule 149 of Central Government General

Financial Rule.

For that the policy of surplus issued by the Kendriya Vidyalaya
Sangathah is violative of Article 14 and 16 of the Constitution of india.
For that the children of the applicant are studying in the same school at
Borjhar.

For that, even otherwise, in view of the provisions laid down in O.M.
dated 12.6.1997, the applicant is entitied to continue in his present place
of posting. |

For that, the action of the respondents are illegal, arbitrary and as
violative of Article 14 and 16 of the Constitution of India as well as the
Principles of Natural Justice. | |

For that, in any view of the matter the impugned order dated 18.4.2001 is

bad in law and thus liable to be set aside and quashed.

-Details of remedies exhausted.

The applicant states that he has no other éltemative and other
efficacious remedy than to file this application before this Hon'ble
Tribunal. The applicant further states that he had to scope to file any
representation before the competent authority as the applicant

apprehending his order of release at any moment.

Matters not previously filed or pending

St Cabor

-
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The applicant further declares that he had filed an Original application
before this Hon'ble Tribunal and tHe same was registerad as O.A. No. -
155/2001 and later on it was found tha‘t there were certain defects in the

— ———

statement of facts, therefore the said O.A. was withdrawn with liberty to-

approach the Hon'ble again and the applicant furth;r declares that no
writ petition or suit regarding the métter in respect of Which the instant
application has been made is pending before any court or an;( other
authority or any other Bench of the Tribunal.

Relief(s) sought for :

In view of the facts and circumstances stated in paragraph 4 of this

application, the applicant prays for the following reliefs :

'Thét this Hon’ble Tribunal be pleased to set aside the impugned order of

transfer and posting issued under letter No. F: 10-

2/2001/KVS(GR)/11282 dated 18.4.2001(Annexure-18) so far as the
applicant is concerned whereby the applicant is transferred from
Kendriya Vidyalaya; Borjhar to Kendriye Vidyalaya No.2, Itanagar. And
further be pleased to direct the respondents to allow the apphcant to

continue is his present place of posting at Kendriya Vldyalaya Borjhar in

.~ the light of the O.M. dated 12.6.1997 issued by the Govt. of India.

To set aside the impugned transfer policy dated 23.7.199€ and 31.3.98

(Annexure- 1 ,‘QM 7 3)

Costs of the Application.

Any'other relief or reliefs as the applicant is entitled to as deemed fit and

- proper by the Hon'ble Tribunal in the facts and circumstances in the

application.
Interim Relief(s) prayed for :
During the pendency of this application, the applicant prays for the

following relief (s) :
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That the Hon'ble Tribunal be pleased to stay the operation-of the

" impugned order of transfer and posting dated 18.4.2001 (Annexure-ﬂp)

so far as the appllcant is concerned till disposal of this apphcatlon

....................................................................

~ That this application has been filed through advocate.

Particulars of the I.P.O.

CPONe. e 7223/4
Date of lséue | ; 3 @7;4/5( ”“’7
ls;sued from : G.P.O, GuWahati.

Payable at : GPO, Guwah_ati

- Details of enclosures.

As stated in the Index. L
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VERIFICATION

1, Srﬁ S‘uresh Baruah, son of Sri P.R. Baruah, aged about 50
years, resident of Azara, P.O. and P.S. Azra, ’Guwahati, in the district of
Kamrup, Assam, under Kendriya Vidyalaya Sangatha, Borjhar, Guwahati
do hereby verify and declare that the statements made in paragraphs 1
'to4 and 6 to 12 are true to my knowledge and those made in paragrabh
S are true to my legal advice and | have not suppressed any material
fact.

And | sign this veriﬁcatioh on this the 23™ day of Aprif, 2001,
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Annexure-1

Kendriya Vidyalaya Sangathan

. Regional Office : Guwahati.

No. F.1 0-4/99-KVS(GR)/5446-8L

Dated 11.8.1999

OFFICE ORDER

The transfer of the following surplus staff are hereby ordered with

mmediate effect on public interest.

ﬁ&;\}‘

»
-

\
<«

Sk Name of the teacher with Transfer

No designation red

From To

1 01 Sh J.N. Ram, PGT (Eng) Borjhar Maligaon J’

02 | SmtM. Pandey, TGT (Hindi) Borjhar Tezpur-ll

03 Sri V.K. Shasi, TGT (§ST) Itanagr-| Tezpur-il |

|1 04 Sri M. Panedy, TGT(SST) Chabua i AFS Jorhat J!

{ 05 | SmtKamala Pal, TGT(Maths) Itanagatr-I | Tezpur-i

[ 06 Smt L. Deka, PRT | Narengi Maligaon

1 07 Sri S. Baruah, PRT Borjhar Upper Shillong
08 Sh S. Nath PRT Borjhar Upper Shillong.

1 09 Mrs Dipti Sinha, PrT CRPF, Ghy NEHU Shillong

yt 10 Mrs C.C.Mahanta, PRT CRPF, Ghy NEHU Shillong

i 11 Md 8. Zaman, PRT BRP, Kokrajhar

i | Bongaigaon

M 12 Mrs S. Talukdar, PRT CRPF, Ghy Upper Shillong

‘:? 13 Mrs. D.Sharma, PRT CRPF, Ghy Upper Shillong

Ii 14 V.L.Sharma, PRT CRPF, Ghy Tezpur-
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Mrs A Goswami, PRT CRPF,Ghy | | Laitkor Peak

|

Mrs M. Chakraborty, PRT Jagi Road Laitkor Peak

Mr Ranjeet Singh, PRT CRPF, Ghy Laitkor Peak

Mr S. Bora, Group ‘D’ Maligaon Nagaon

giCopy to -

f

|
i

b
i

Sd/-
(Dr. Lalit Kishore)

Assistant Commissioner
11/8

Individual concerned with the direction to get himself/herself relieved
immediately. '

The Principal, KV, where teacher is presently working with the direction
to relieve the concerned teacher immediately under intimation to this
office. The incumbent is eligible to draw TA/DA as per KVS rules. In
case teachers on leave/absent he/she should be relieved in absentia
with immediate effect. On no account his/her relieving should be
delayed. No pay and allowances should be drawn in respect of the
transferred teacher with effect from the date he is relieved/deemed to
have been relieved.

The Principal, KV, where teacher has been posted on transfer with the

direction to intimate the date of joining in respect of the teacher
concerned to the undersigned immediately.

Dy. Commissioner(Admn) KVS(Hgrs) New Delhi w.rt. his letter No. 1-
3/99-KVS(Estt.lIl) dated 4.8.99 for information. The details of surplus
teachers who could not be adjusted within the region is being sent

Y
//% \
e,

P

separately.
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Annexure-2

Assistant Commissioner,
driya Vidyalaya Sangathan
vahati Region

Maligaon Chariali
Gu*»‘il}fahati-1 2.

Sub: (Application for consideration of my transfer from Borjhar to Upper:
I Shillong vide Order No. F. 10-4/99-KVS(GR)/5446-8L. dated 11.8.99).
E.

Respected Sir,

| have the honour to state that | am a senior PRT teacher of K.V. Borjhar,
Guwahati -17. | am residing at with my wife and two minor school going
children, elder son reading in class-Vlll and younger son residing in
class-1l at K.V. Borjhar, Guwahati —17.

That Sir firstly for your kind consideration, | inform you that my Wife is

doing as teacher with me as at the same school K.V. Borjhar, Guwahati-
17.

That Sir, Secondly i am the only male member of my family to look after
Family including my minor children.

Thirdly that Sir, | also suffering a high blood pressure patient.

Lastly, Sir there are most of the junior PRT teacher in this school.
Under this circumstances | humbly pray that Sir, kindly consider my
transfer matter from Borjhar to Upper Shillong and llow me to remam in

same school as a PRT (Senior) teacher for end of justice.

Thanking you, |

Yours faithfully,
‘ Sd/-

(Suresh Baruah)
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To
The Principal
K.V. Borjhar,
Guwahati-17

sub ;. Bed rest on Medical Leave.

Py

Sir, ,
| Most humbly and respectfully | beg to state that, | have been suffering

from Acute Respiratory Tract Infection & P.U.S. & Intestinal Helminthesis and

advise me to take rest from18.8.99 to 1.9.99. Still then due to Regional Science
Exhibition and arranging ford for the participant | am compelled to allow the

e i

chool only for the benefit for the school.
| | hereby enclosed Medical certificate for your necessary action and
bliged.

Thanking you Sir,

S o R

Yours faithfully
Sd/-

N T L S T T

Suresh Baruah)

PRT. 18.8.

W

Annexun—z-:‘;D
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\nnexure-4 L

MEDICAL CERTIFICATE

0. 4033/99 Date 18.8.99

This is to certify that Mr. SURESH BARUAH, AG 48 YEARSi, SON OF

 late PR. Baruah, js suffering from Acute Respiratory Tract Infection, EPUS &

{

Intestinal Helminthesis and is/was advised rest from 18.8.99 to 1.9.99. He /she

is medically fit to resume from 2.9.99. 4

T?

g

Sd/- lllegible 18.8.99
' Signature
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Annexure-5

No. 28034/2/97-Estt.(A)
Government of India
Ministry of Personnel, Public Grievances & Pensions
(Department of Personnel & Training)

1- New Delhi, the 12" June, 1997

! ~ OFFICE MEMRORANDUM

Suiib : Posting of husband and wife at the same Station.

i The undersigned is directed to say that on the subject mentioned above,
Goﬁernment has issued detailed guidelines vide O.M. No. 28034/7/86-Estt.(A)
vdaJed 3.4.1986. The Fifth Central Pay Commission has now recommended that
.nrot only the existing instructions regarding the need to post husband and wife at

thef,% same station need to be reiterated, it has also recommended that the scope
of %;these instructions should be widened to include the provision that where
posts at the appropriate level exist in the organization at the same station, the
husband and wife may invariably be posted together in order to enable
thll m to lead a normal family life and look after the welfare of the children,
es‘iaecially till the children are 10 years of age.

‘.

2. \ The Government, after considering the matter, has decided to accept this

reg[,ommendation of the Fifth Central Pay Commission. Accordingly, it is
| reiierated that all Ministries/Departments should strictly adhere to the guidelines
laid down in O.M. No. 28034/7/86-Estt.(A) dated 3.4.86 while deciding on the
requests for posting of husband and wife at the same station and should ensure
the %such posting is invariably done, especially till their chlldren are 10 years of

e ———

age if posts at the appropriate level exist in the orgamzat;on at the same station

and if no administrative problems are expected to result as a conseqUence.

3. E it is further clarified that even cases where only the wife is a goyernment
sefvant, the concession elaborated in para 2 of this O.M. would be admissible

to ihe government servant.
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These instructions would be applicable only to posts within the same

partment and would not apply on appointment under the Central Staffi ng
heme.

A copy of this Department's OM No. 28034/7/86-Estt.(A) dated 3.4.86 is

enclosed for ready reference and guidance.

Hindi version of the OM is enclosed.

Sd/- lilegible

(Harinder Singh)

Joint Secretary to the Gowt. of India
Tel. No. 301 1276

All Ministries/Departments of the Government of India.
Department of Women & Child Development.

The National Commission for Women, 4, Deendayal Upadhyay Marg,
ITC, New Delhi.
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|i Annexure-6
|
|] KENDRIYA VIDYALAYA SANGATHAN
i (ESTT. IV SECTION)
!1 18, Institutional Area,
o Shaheed Jeet Singh Marg,
! New delh110016
Nllo. F-1-172000-KVS(E.1V) Dated 26.9.2000
i TRANSFER ORDER
135 'i The transfer of the following Primary Teachers are hereby ordered on request :
i Si. No. Name of PRT KV where working | KV where posted
- Mr/Mrs/Ms i
I Lakshmi Naidy BheemuniPatnam ' No. 2 Port Blair
] 2I, Sannala Indira No. 3 Cochin Bheemuni Patnam
i3 Rupinder Preet No. 4 Cochin No.3 Cachin
14 S.P. Saxena Khaprail No.4 Cochin
& Shailendra Kumar Umroi Cantt. Khaprali
6 Paul AM. Ottapalem No. 1 PORT Blair
7| Chitra Devi R Warrier Manmad Ottapalem
18 Meena Ashok Thakur Jhagrakhand SECL Manmad
9 Ramprasad Ram Ojhar AFS Jhagrakhand SECL
110, Sowmya Ganesh Missamari Ojhar AFS
11 John NG Lokra Missamari
112 Deepa Deo Barman Chabua AFS Lokra
113: Sophia Nair Aravankadu No.1 Port Blair |
14| K. Madhu Mandovi INS Aravakadu }
BN Huma Kousar No. 1 ltarsi Mandovi INS
16 | Shobhana Mishra No. 2 ltarsi No.1 ltarsi
H7 . Priyadarshini Dubey No.1 ltarsi No. 2 ltarsi
18 | Dr. Jayaprakash Jaiswal No 2 ltarsi No.1 ltarsi
119 SK Sharma Hoshangabad No. 2 ltarsi
20 ! Krishna Sharma Nepa Nagar Hoshangabad
21 1. A Swathy Rajappan Aravenkadu No.2 Port Blair
22 Sarah Sheila Anthony Suiur Aravankadu
23 | TK Dakshayani Coimbatore Sulur
24 | K Prema Avadi AFS Coimbatore
25 | BC Usha No.1 Tambaram CLRI Chennai
6 PT Balaji AFS Avadi  No.1 Tambaram
27 . Ravi Mahadevan Donimelai AFS Avadi
28 | Jasmal Kaur No.2 Ferozepur AFS Ojhar
20 Sushma K.A. Porbandar AFS Samana
30 | Sunita Gill Lalgarh Jattan NAD Karanja
3 Kanan C No.2 Pandiherry AFS Avadi
32 Vijay Laxmi Hebbal I1Sc Bangalore No. 2 Pondicherry |
3 i ' Honamma SK CRPF Yehlanka [ISc Bangalore |
34 1 LucyPaul Ernakulam CRPF Yehianka
35 Leithika Santosh No.4 Cochin - Ernakulam
36 Valsama Joseph Jagi Road No. 4 Cochin
37 i Manisha Chakravarty Panbari Jagi Road
38 SP Basu Matary Umroi cantt. Panbari
3¢ Geetanjali Das Shillong Borjhar
40 Sumathy Sudershni Christy CRPF Avadi CLRI Chennai
41 Ramesh Kumar Sudha No.2 Port Blair CRPF Avadi
420 | Vaze Ravindra Donomalai NDMC Sambra AFS
43, BS Lakshmi Missamari Donimalai
44" | K. Valsala Kumari No. 3 Colaba Keiltron Nagar
| (Cannanore No. 2
45" | Mrs. Gouri Singh Karanja NAD No. 3 Colaba
46| | | Shushma Gupta No. 3 Colaba Karanja NAD

J O S
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Y.l Alpana Gupta Karanja NAD i No. 3 Colaba
hand 48 K.V Ratnamala Mysore Dherwad
49 CK Sharda Bellary Mysore |
‘150 Sujata Parul Dev Khanapara, Guwahati | No.1 Mangalore :
| 51 Cheena Bose Gandhidham Rly. No. 3 Bikaner ;
' 52 Parul Dev Khanapara, guwahati | No.1 Mangalore
1183 Tripti Borgoham IOC Guwahati Khanapara, Guwahati
.1 54 Jhara Chowdhury Maligaon I0C Guwahati
| 85 D. Seal IOC Guwabhati Maligaon
56 Neelima Barua Borjhar loC Guwahati
57 Sujata Unni Nair No. 1 Hubli No.2 Mangalore
i1 58 Bharati Krishna Kamble Sholapur No. 1 Hubli
i1 59 Sabina Sayeed S Hakim NAD Karanja Sholapur
i 60 Promila Bhattacharyya IAT Girinagar NAD Karanja
161 Nav Jyoti Hissar Cantt. IAT Girinagar
1} 62 Vishnu dev Upadhya Passighat Hissar Cantt
1| 63 Rani BT Bombolim Camp Payannur
' 64 Santosh Kumar Yadav Amla Ponda
a5 Imrat Bharti No.3 ltarsi Amla
66 Tripti Balaji OF Bhandara No.3 ltarsi ;
| 87 Surekha P Goge No. 2 AFS deviali OF Bhnadra i
R Champa D. Bhatia AFS Qjhar No.2 AFS Devlali i
69 Nalini Mulmulay Raipur Raipur Qjhar AFS
170 Satguna Nayak Bacheli Raipur
1771 Anjana Srivastava ITI Rai Bareilly Bacheli
i 72 Ahrora Falipo Das Ponda Bamboiin Camp
L 78 Sujata Krishnan No.1 Mangalore No.1 Kasargod
17 Ranjana Gupra Happy Valley,Shillong | Ahmadnagar No.1
75 Kamala Devi Laitkor Peak,Shiliong | Happy Valley,
1o shillong
| 76 Sushma Shama No. 1 AFS Jodhpur Laitkor Peak Shillong |
77 Suman Sarel Dabla AFS Nc.1 Jodhpur
I 78 Dinesh Chandra Tiwari Zakhma Gangtok
79 Praveen Kaur Dhillong No.1 Colaba Jutogh
1 80 Madelie Vyas No. 2 Colaba No. 1 Colaba
181 Raj Kishori S. Singh No.3 Colaba No. 2 Colaba
82 GP Mahaviya AFS Amla No. 3 Colaba
183 Kusum Yadav Aligarh Kapurthala Cantt
84 Yash Pal Giri Dharangdhara Aligarh
85 Naresh Kumar Kalag Banswaqure Ranikhet
86 Elizabeth Heward JNV, New Delhi Banswara
187 Neelam Kshatriya Shillong JNU, New Delhi i
88 Munna Lal Verma New Tehri Town Banbasa ,!
8% Seema Gupta Khaprali New Tehri Town :
1 90 Ratna Bhanja Bagdogra Khaprail
91 Ranu Ghosh Kokrajhar Bagdogra
92 SR Desu Malavia Umroi cantt. Kokrajhar
| 93 Sudhir Kumar Tiwari Jhalawar Leh
. 94 Darshan Kumari Tibri cantt, Gurdaspur | Lakhanpur
95 Praveen Kumar Srinagar No.1 Bokloh
. 061 Deepak Bhagal No.2 Srinagar Shikarpur
97 Kiran shashi Paul BSF Dholchera ONGC Dholchera
' 98 Mani Deepa Dass Cacher, Panchgram BSF Dholchera
i 09. Jaya Dev Kumbhirgram, AFS Cacher, Panchgram
L Dholchera
i 100 Brijesh Kumar Kairi No.1 Agartala Kumbhirgram,Dholch
Lo era
;101 Sudib Roy Panisagar BSF Agartala No.1
102 Nibis Rani Bargolai Dinjan No.1 Dumduma
103 Sujata Deshmukhya Cacher Panchgram Kumbhirgram
1104 Madi lata Dass Cachar Panchgram Kumbhirgram AFS
‘l 105 Bina Lama Bokajan CClI Dimapur CRPF
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A 106 Bina Mukesh Joshi Sabarmati Ahmedabad Cantt,
107" Senvati Sikar War ONGC Baroda Selamati
108 Jayanti Pareswar Rajkot OnGC Baroda
109 Purohit Hansa Magan Lal Dharangdhara Rajkot
110 Ajit Kumar AFS Qjhar Dharangdhara
111. Radha Krishna Dav Gandhinagar CRPF Naliya AFS’
112 Shivangi Jain Bhekar Chandkheda ONGC | Gandhinagar CRPF
113 Lily Yamma John Mehsana ONGC Chandkhoda
114 Arun Kumar Lakwa Meshrana
118 Arpana Gogoi Dinjan No.2 Lakwa
%
(One Hundred fifteen cases only)
Sd/-
?
Conyto:
1. The individual concerned.
2. - The Principal, of KV where the teacher under orders of transfer is currently posted. The
. employees concerned should be relieved from the Vidyalaya immediately but in any
case not later than 15 days of issued of this order. In case hefshe is not relieved by the
stipulated date, he/she shall be deemed to have been relieved of hisfher duties with
effect from the above date and no pay and allowances hall be drawn. It is the personal
responsibility of the Principal to inform the Sangathan immediately regarding
relieving/joining of the candidate. Any lapseffailure on the part of the Principal in this
regard would be viewed seriously. ;
3. , The Principal, KV where the teacher is going to join on transfer for similar action. He is
: requested to intimate the date of joining of the transfer for similar action. He is
requested to intimate the date of joining of the transferred employee in the Vidyalaya to
this office. _
A The Asstt. Commissioner/AlO. All Regional Offices.
g - The General Secretaries of recognised service associations of KVS.
6¢ OSDHRN
7.- 0.S.D.(HR.N)
§.. 0.SL (DEP)
9°  All Dy. Commissioner/ Astt. Commissioners/Sr. Admn./Audit Accounts Officers

Sdi- liegible
(DR. E. PRABHAKAR)
EDUCATION OFFICER

R SRR
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Kendriva Vidyalaya Sangathan
(Estt. IV Section)

| N%bu F.2-1-1/2000-KVS(E.IV)

Annexure-7

18, Institutional Arca

Shaheed Jeet Singh Marg,

New Delhi- 110 016

Dated : 5.1.2001

TRANSFER CANCELLATION ORDER

he transfer of the following Primary Teachers ordered vide office order of even No. dated
| 26.9.2000 is hereby cancelied.
Si No Name of PRTs From KV To KV
11 Sri Yash Pal Giri Dharangdhar Aligarh
2 Ms. Mani Dipa Das Cachar, Panchgram BSF Dholchera
3 Sujata Deshmukhaya | Cachar, Pahchgram Kumbhirgram
4 Madhabilata Das Cachar Panchgram AFS Kimbhirgram
5 Gitanjali Das Shillong Borjhar
6:? Ranu Ghosh Kokrajhar AFS Bagdogra
| 7 S.1. Kiran Sashipaul BSF Dholchera ONGC Dholchera
o (Sonai Rd. ONGC
: . Srikona)
8! Ms Bina Lama CCl Bokajan Dimapur CRPF ,
- i
:
’ (Eight Cases only)
This issues with the approval of Commissioner, K.V.S.
; Sd- lilegible
i (D.R. E. Pranhakar)
] Education Officer
Cbpv to:
1.; Individual concerned.
2' The Principal concerned.
3} The Asstt. Commissioner, KVS, RO concerned.
4; Guard File.



|
M?:.'ac. Applciation No. 259 of 2000

in
Sr:‘.Suresh Baruah
1 Vs.

Urg on of India & Ors.

Fdr the applicant(s)

| For the Respondents
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Annexure-8

CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Or{ginal Application No. 270 of 1899

Mr. J.L.Sarkar
Mr. M. Chanda
Mr. G.N. Chakraborty

Dr. B.P.Todi.

! Ref istry

f Ncies of the | Date

Order

i

29.1.01

Present . Hon'ble Mr. Justice D.N.Chowdhury, Vice Chairman.
Hon'ble Mr. K. K.Sharma, Administrative Member.

This is one of the issue pertaining to transfer and posting. By

order dated 11.8.1999 the applicant Sri Suresh Baruah along

with 17 others were transferred to respective places as surplus

“ staff. The applicant who was at the relevant time at Borjhar was

accordingly transferred to Upper Shillong. The legitimacy of the

said order was assailed as arbitrary and discriminatory in Q.A.

264/99 of this Bench, which is also a subject matter of this
proceeding.

The respondents filed their written statement. It is
stated in the written statement that as per the recommendation
of the Academic Advisory Committee, the Staff strength of the
KVS have to be frozen/reduced. Pursuant to the decision it was
decided to declare Kendriya Vidyalaya Borjhar as a 3 Sections
Vidyalaya on the basis of the students strength physical
facilities/accommodation etc. As per the Kendriya Vidyalaya
rules teachers who have the longest stay at a particular
Vidyalaya declared surplus and had to be shifted to nearby
Vidyalaya against existing vacancy. The applicant as a senior
most PRT teacher was transferred to Upper Shillong. The order
Of transfer of the applicant as kept in abeyance by the order
dated 24.8.99 passed by this Tribunal in O.A. 270/99. During
the pendency of the proceeding of O.A. 270 of 1998, the
applicant stated by filing this Misc. Petition that one post of

Annexure-8(Contd.)

e e —
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PRT in KV, Borjhar was likely to be vacant since Smt. Gitanjali
Das who was earlier transferred from Shillong to Borjhér vide
order dated 26.9.2000 submitted representation before the
authority for cancellation of her transfer order from shillong to
Borjhar.»The respondents in their reply admitted the fact that
Smt. Gitanjali Das, PrT, KV, Upper Shillong had submitted a
representation to the authority praying for cancellation of her
transfer order but the request of Smt. Gitanjali Das was yet to
be considered by the authority. Therefore, the respondents
stated that there was no post ciearly lying vacant at KV ,
Borjhar for consideration of the case of the applicant. The
applicant however, today produced an Order No. F2-1-1/2000-
KVS(E.IV) dated 5.1.2001 communicated by the Education
Officer, Kendriya Vidyalaya Sangathan, Ne\i delhi, whereby

~ the competent authority cancelled the transfer order dated

26.9.2000 as regards eight applicants includjné that of Smt.
Gitanjali Das. A copy of which produced before us in support of
the contention about the existence of a clear vacancy at
Borjhar,

In the facts and circumstances of tﬁe case and
considering all the aspects of the matter we are of the view that
ends of justice will be met if a direction is issued to the
applicant to make an appropriate representation before the

PR

authority for consideration of his case by posting him at Borjhar

against the vacancy that arose on cancellation of transfer of
Smt Gitanjali Das. The applicant is accordingly directed to
make a representation before the competent authority within
two weeks from today and if such representation before the
competent authority within two weeks from today and if such
representation is filed, the respondents shall consider the same
as per law against the vacancy that arose due to the
cancellation of the transfer of Smt Gitanjali Das and pass
necessary orders thereon. While disposing the representation,
the respondents are directed to take note of the attending
circumstances including the existing norms énd pass a
reasoned order thereon as expeditiously as possible preferably
within a period of one month from the date of receipt of the
representation. Till the aforesaid exercise is completed, the
order of this Tribunal dated 24.8.99 passed in OA 270/99 shall
remain operative. The O.A. thus stands disposed, so also the
Misc. Petition stands disposed of. There shall however, be no
order as to costs. :
Sd/- Vice-Chairman
Sdl-. Member

24
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Annexure-9
To

The Asstt. Commissioner,
|K.V. Sangathan
TMaligaon

Sub: Representation in terms of judgment passed in O.A. for retention by way of
adjustment in the vacant post of PRT teacher at K.V., Borjhar, as spouse scheme.

‘Sir

)

Ilike to kind your attention at the subject cited above and order beg to state that the
undersigned posting from K.V. Borjhar (Mountain shadow) to K.V. Upper Shillorig by the order
;No F-10/4/99 KVS (GR)/55446-8L. being on the ground of surplus being agreed with the
é?foresaid order and posting, | approach to Hon'ble Central Administrative Tribunal (CAT)
Guwahati Bench, praying inter alia for setting aside the impugned order of my transfer for and
posted dated 18.8.99 and also prayed for retention in the present place of posting during the
pendency of Original Application. Smt. Gitanjali Das, PRT Teacher K.V. Upper Shillong as
drder for posting K.V. Borjhar by order dated 26.8.2000 against the vacant post at K.V. Borjhar,
nowever, Smt. Gitanjali Das submitted a representation before the competent authority for
cancellation over posting at KV Borjhar, However the posting order Smt. Gitanjali Das is now
canceliation by the authority by No. F-2-1-1/2000-KVS(E-IV) dated 5.1.2001.

: The undersigned brought the fact/deployment to the notice of the Tribunal by way of
;‘filing the Misc. Petition in O.A. No. 270/99, registered as M.P. No. 259/2000. But the matter was
ultimately consideration before the Hon'ble Tribunal.

The Hon'ble Tribunal after came full consideration of the entire matter dispose of the

Misc. Petition a well the original application direction the undersigned to submit a representation
for accommodation me in the vacant post of PRT teacher at K.V, Borjhar (Mountainshadow)
ithin a period of 2 (two) weeks, accordingly submission this representation praying for
:Idjustment me the vacant post of PRT teacher at K.V. Borjhar. On this following grounds are :
Husband and wife are serving in the same School.
Therefore under the spouse scheme the undersigned entitled to retain in the present
, place of posting. Children aged about 12 years and 8 years and they are reading in
Class IV & VIl respectively. Both the applicant and his wife are also serving in the
same school and as such the applicant should invariably be posted in the same station
i.e. at K.V. Borjhar, for smooth continuation of education of their children.

Yours faithfully
i Sdf- lllegible
i 08.02.2000
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Annexure-10

KENDRIYA VIDYALAYA SANGATHAN
| Regional Office

| Maligaon Chariali

’ Guwahati-78 012

No.F. 10-4/99-KVS(GR)/8655-57 Dated 15/16.02.2001
!5

!

| OFFICE ORDER

| In compliance with the order of the Hon’ble CAT Guwahati Bench dated 28.01.2001
’éransfer of Mr. Suresh Baruah, PRT from Kendriya Vidyalaya, Borjhar toKV, Upper Shillong
»%ﬁrdered vide this office transfer order NO. 10-4/99-KVS9GRY)/, dated 11.8.1999 is hereby

withdrawn.,

Sd/- lllegible
(D.K. Saini)

[' Assistant Commissioner

¢

; Mr. Suresh Baruah, PRT, Kendriya Vidyalaya, Borjhar.

2 The Principal, Kendriya Vidyalaya, Borjhar.

%3 The Dealing hand (Court Case) KVS (GR). He is requested apprise Dr. Todi, KVS
! Counsel to inform the Hon'ble CAT.

l opy to :-

Sdf-
Assistant Commissioner
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Annexure-11
KENDRIYA VIDYALAYA SANGATHAN
i Regional Office
I Maligaon Chariali
| Guwahati-78 012

- No.10-2/2001/KVS(GR}/11282 Dated 18.4.2001

TRANSFER ORDER

Due to the fixation of staff strength in Kendriya Vidyalaya for the year 2001-2001, the
| staff, in/égggess of this sanctioned strength in certain Vidyalayas is required Kendriya
Vidyalayas". ccordin ”f‘tﬁé’fGlTﬁWiﬁ?.; teachers are redeployed in the Kendriya Vidlayas shown

| against their names in public interest with immediate effect.

concerned teacher immediately under intimation to this office. The incumbent is eligible
to draw TA/DA as per KVS rules. In case teachers on leave/absent hefshe should be
relieved in absentia with immediate effect. On no account histher relieving shouid be
delayed. No pay and allowances should be drawn in respect of the transferred teacher
| with effect from the date he is relieved/deemed to have been relieved.

’3 The Principal, KV, where teacher has been posted on transfer with the direction to
intimate the date of joining in respect of the teacher concerned to the undersigned
immediately.

|

4 The deputy Commissioner(Admn.), KVS (Hars.), New Delhi with reference to his letter

-No. 1-1/2001/KVS (Estt.)/E.IV dated 11.4.2001.

Sd/- lllegibie

Assistant Commissioner,
Regional Officer, .
Guwanhati,

L
’ : Sl. No. | Name of the Teacher Designation Transferred from | Transferred to ﬁ;
Cb KV KV '
K Mr. Jerald PGT(Commerce) | Happy Valley Laitkor Peak !

ﬂ2¥ Mr. Ramesh Chand TGT (Hindi) Jorhat No.1 Kokrajhar

3 Smt. Pratibha Brahma TGT(CBZ) Kokrajhar Tezpur No.1

|4 Sh. S.K.Singh PT Along No.2 Tezpur

5 Sh. .M. koch Drawing Tr. Tura ltanagar No. 2

6 ~ | Mrs. M. Borthakur PRT 10C, Noonmati Maligaon

7 Mr. Suresh Baruah PRT Borjhar ltanagar No.2
18 Mr. Upendra Saha PRT. Along Tezpur No.2
I L9 Mrs. A. Nag PRT ‘Happy Valley Laitkor Peak

110 Mrs. S.Paul PRT Happy Valley Upper Shillon

11 Mrs. Shahi Agarwal PRT BRPL, New

i Bongaigaon Bongagigaon i
b2 Mrs. P.D. Purkayastha PRT Happy Valley Barapani
E Sh. B.S. Yadav Lab. Attendant Tura Kokrajhar

14 Sh M. Singh Lab. Attendant Misa Cantt. Umroi Cantt.

I
Ll Sd/- lllegible
) Assistant Commissioner,
i | Regional Officer,
o Guwahati,

]
| iCopyto:
\, ;1, Individual concerned with the direction to get himself/herself relieved immediately.
| ||2 The Principal, K.V. where teacher is presently working with the direction to relieve the



R

g ]
Annexure-12

»
N4 SPEED POST
' KENDRIYA VIDYALAYA SANGATHAN

18, Institutionai Area,
Shaheed Jeet Singh Marg,
New Delhi-1100 16

No. F.1-1/96-KVS(Estt)-lI Dated 23.7.98
To

The Assistant Commissioner,

Kendriya Vidyalaya Sangathan

Regional Office

Silchar

Sub: Surplus appointment and transfers of staff within the region.

Sir/Madam,

The proposals for adjustment of teachers within the region received in
response to the telegram of even number dated 30.5.1996 have been examined
in detail in this office. It is observed that in may cases delineation of persons
who have been rendered surplus has not been done in accordance with the
decision taken in the meeting of Assistant Commissioners held on 13.5.1996 to
15.5.96. According to the decision in the Assistant Commissioners meeting in
the yardstic to be adopted for adjustment of surplus teachers were as
enumerated below :

A. AUTOMATIC SURPLUS : Teachers who have been rendered surplus
automatically due to the modifications in staff strength are the ones
referred to as automatic surplus. In such cases the teacher of the
particular category who had the longest stay in the vidyalaya should
move out on transfer.

B. CREATED SURPLUS : The terms created surplus connotes

: posting of a teacher when no vacancy existed in that vidyalaya. In such
cases adjustment by transfer should be resorted to only after obtaining
the consent of one of the existing incumbents in the cadre.

2. Very genuine cases of inter regional transfers having been held back in

view of the surplus postings as in evident from the computerised priority lists.

fi'l'hls is so because the Sangathan attaches a lot of importance for adjustment of
surplus teachers within the region. Academic, Administrative and Financial
implications of the existence of surplus teachers need not be emphasized.

Concerned efforts by the assistant Commissioner are necessary to wipe out the

surplus position so that it does not continue to be a drain on our financial

resources. Same time to departure from the guidelines framed by the Board of

Governors for request transfer in at all.

'3. A of the surplus position and the intra regional transfers priority
list shows that the teacher surplus ......................................................

Sd/- lllegible
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Annexure-13

| Shaheed Jeet Singh Marg,

]

| New Delhi-1100 16

INo. F.1-3/98-KVS(Estt-ill) Dated 31.3.1998
18, Institutional Area,

|

To

ﬁthe Assistant Commissioner, /
Kendriya Vidyalaya Sangathan, :

N Regional Offices.

|

Sir/Madam,

: Sangathan has since issued a few orders of 'merger/ciosure of Kendriya
Nldyalayas These orders will require re-deployment of teachers. This process
i|s required to be initiated And completed by the concerned Assistant
‘!Commlsswners. It has been decided that the surplus staff may be transferred
I

i against nearest available vacancies within the region. Proposals for inter-
i reglonal transfer of surplus staff may be sent to this office wherever it is not

1 possible to redeploy them within the region for want of vacancies.

:l:
: An employee, who has the longest stay at the station in the combined

| unit will be identified as surplus in respect of mergers.

!

| Yours faithfully,

| Sd/- lilegible
(Dr. P.K. Tiwari)

g Deputy Commissioner (Admn.)
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- 25.4,2001 Heard Mr M. Chanda, learned counsel

for the applicant. The application is admitted.
Issue notice as to why the impugned order
dated 18.4.2001 transferring the apgplicant
from Kendriya Vidyalaya, Borjhar to Kendriya
Vidyalaya, Itanagar No.2 shall not be suspended
returnable by three weeks. List it for orders
on 18.5.01. |

Meanwhile the operation of the impugned
order dated 18.4,2001 so far the applicant

is concerned shall remain suspended.
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Mr M. Chanda; .learned counsel
for the applicant submitted that in
view of the formal defects in the
application. he may be allowed | to
withdraw the 'app]icai:ion with liberty
to file the - app]icétiod afresh. The
prayer is allowed. The interim . order
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dated  25.1.01 stands automatically '
" vacated. - ' X

The applicanion 5 ..»-éccdrdin-g}y
dismissed :on:. withdrawal,
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IN TIE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCII

AT GUWAHATI

Original Application No. 167/2001

Sri Suresh Baruah

...Applicant

~-Versus-—

Union of India and ors

. ...Respondents

The Respondent Nﬁ%ﬁ and 4 above named

* -

'beg to file their Written Statements# as follows

1. That all the averments made in the Original Application

- hereinafter referred to in short as the application) are

denied by the answering respondents save and except what has

been specifically admitted herein and what appears from the

records of the case.

2. That with regard to statements made in paragraph
42.1 of the application the ansﬁering respondents have no

comments as they are matters of records.

3. That with rega;d to statements made in: paragraph
4.2 of the application the answering respondents beg to
state that the applicant was transferred on being found
duction of sections due to less

surplus as a result of re



number of students. Such surplus was made on the basis of
staff sanction order for the year 1999-2000. . This surplus
better stated as excess teacher, was adjusted in some other
'ﬁidyalaya where there was Jjustification of additional

ﬁeacher.

4, That with regard to the statements made in para-

graph 4.3 of the application it is agreed that the applicant

i L . : T . was the senior most Primary

o e PSSR P R — y

teacher in the Kendriya Vidyalaya , Borjhar. It 1is also
correct that his wife is working in the same Vidyalaya as
Music Teacher. As per Kendriya Vidyalaya Sangathan (hereina-
fter referred to as KVS) guidelines the teacher having the

longest stay in the Kendriya Vidyalaya should move out on

"transfer. Accordingly the applicant was transferred and

relieved from Kendriya Vidyalaya Borjhar with a direction

to report at Kendriya Vidyalaya, Upper Shillong vide trans-

fer Order dated 11.8.99.

5. That with regard to the statements made in para-

graph 4.4. of the -application the answering respondents begs
. to repeat what has been stated in paragraph 4 of thés Written
‘Statement. That as per KVS guidelines the teacher having
- longest stay in the Vidyalaya should move out on transfer

rand accordingly the transfer of the applicant is in order.

It is to be noted that the matter pertaining to declaring

'surplus and treating the senior most as surplus was the sub-



jécﬁ matter of O.#& No. 170/2000 before the Central Adminis-
ﬁrative Tribunal, Calcutta bench The said O0.A No. 170/2000
wbs' disposed of on 8.9.2000 dismissing the application by
£he said learned Tribunal. The order passed by the learned
Tribunal in said O0.A No. 170/2000 on 8.9.2000 clearly shows
ﬁhat the allegation of the applicant that the respondents in
declaring the applicant surplus and transferring him on that
ground is violative of the policy of declaration of surplus
and redeployment, is baseless and not correct. Accordingly,
the applicant's contention that it is a settled position of
lawlthatr;he cases of surplus and redeployment the rule of "
la%t come /first go". would apply and thus seniors cannot be
decgared surplus 7efaining juniors in the same cadre is also

not correct.

| A copy of the said order dated 8.9.2000 passed in
I
Q.A‘ No. 170/2000 is annexed herewith and marked as

énnexure:—l.

6.. That with regard to the statements made in para-
graph 4.5 of the application the answering respondents beg
to state that in view of the above mentioned Order dated
S.Q}ZOOO passed in O.A No. 170/2000 by the Central Adminis-
trgtive Tribunal, Calcutta bench the contentions put forward
ﬁyklthe applicant does not hold any ground. This Order very
huch settles the position of law in the matter of declara-

tion of surplus and the respondent Sangathan have not de-

viated from this settled position of law as alleged by the

'Jg, -
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apﬁlicant in this paragraph.

7. That with regard to the statements made by the
applicant in paragraph 4.6 of the application the énswering
reﬁpondent begs to state that the applicant has in%erpreted
th? O.M dated 12.6.97 (Annexure 5 of the 0.A No. 167/2001)
according to his own convenience and flouting all norms of
interpretation. Whereas the first and most basif principle
of interpretation requires reading of a law as a whole, the
apélicant has very conveniently read only that part of the

guidelines which favoured his case and omitted to read: the

other part.
Para 2 of the O.M dated 12.6.97 reads as
fO]i.lOWS:— 6 0 0 & 0 2 0 8 8 0
esssessess "Accordingly it is reiterated that all Minis-

ti@s/Départments should strictly adhere to the guidelines
lé;d down in O.M No. 28034/7/86-Lstt(A) dated 3.4.86 while
deciding on the requests for posting of husband and wife at
th§ same station and should ensure that such posting is
in%ariable done, especially till their children are 10 years
ofz age, 1if posts at the appropriate level exist in the
organisation at the same station and if no administrative
pfbblems are expected to result as a consequence"”. The
apﬁlicant omitted to read the last part of the guideline i.e
" if any posts at ¢ s 6 4 s 4 e s s e s e e e e e e e e

. . . . . . . . . . . . . . . ) . I‘esult as a conse-

qu?nce. The guidelines clearly says that spouses may be
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posted at the same station on .theiY > request subject to
availability of posts at the appropriate level in the organ-
isation at the same station and if no administrative prob-
lems are expected to result ® as a consequence. It has been
éeiterated before that the applicant has been issued trans-
f%r order in -zniccordence with the policy of the Sangathan to
transfer surplus staff to another station where such staff
is required. Now, the very fact that the applicéﬁi?? is
§ought to be transferred in accordance with this policy
shows that due to non availability of posts at the appro-
priate level in the organisation at the same station, the
applicant has been issued transfer orders. If the applicant
is retained by the station under such circqmstanoés obvious-
ly administrative. problems are expected to result as a

consequence.,

8. That with regard to the statements made by the
applicant in paragraph 4.7 of the application, the answering

ﬁespondent begs to submit as follows. That as per staff
strength sanctioned by the KVS headquarters in the year
QQQQ—ZOOO, Order dated 13.7.99, the petitioner was declared
excess {surplus) in K.V Borjhar and was transferred to K.V
Upper Shillong depending upon the needs and the interest of

the organisation as per KVS policy.

Mrs Gitanjali Das, PRT, Upper Shillong was also
transferred to K.V Borjhar vide transfer order dated

26.9.2000. On request, due to her personal problems, Mrs



éGd&anjali Das requested for cancellation of her transfer
|

?Order. The KVS (Headquarter) has considered her request and
%cancelled her transfer order as mentioned in the applica-

‘tion.

It is a fact that the petitioner was working in KV

Borjhar by virtue of the interim order passed in O.A No.
270/99, The Hon'bless Tribunal has finally disposed of the
M.P 259/2000 and O.A No. 270/99 vide order dated 29.1.2001.
In compliance with the order of the llon'blepe Central Admin-
istrative ‘Tribunal, the transfer order of the applicant was
 withdrawn vide this office order dated 15./16.22001 and he
was adjusted against the vacant post at Kendriya Vidyalaya,

Borjhar.

9. That with regard to the statements made in para-
graph 4.8 of the application the answering respondents begs
to submit that as against the administutive exigencies indi-
vidual inconvenience have got very little importance. It is
a fact that the applicant was adjusted against the vacant
post of PRT, at Kendriya Vidyalaya, Borjhar which was only
due to the cancellation of transfer order of Mrs Ge@tanjali

Das.

i0. Thét with regard to the statements made in para-
graphs 4.9 and 4.10 of the application the answering respon-
dent begs to submit as follows. That due to the fixation of

staff strength in Kendriya Vidyalaya for the year 2001-2002
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‘the staff in excess of the sanctioned strength in certain
;Kendriya Vidyalayas is required to be redeployed against the
1existing vacancies in other Kendriya Vidyalaya. Accordingl&,
the applicant has been transferred/redeployed in Kendriya
Vidyalaya No.2 Itanagar vide transfer order dared 18.4.2001
:as per KVS Policy. It is submitted that the Hon'ble Jodhpur
Bench of this Tribunal while adjudicating a similar matter
held that the guidelines pertaining to posting of husband
and wife is not mandatory. It is further observed by the
said Hon’ble Jodhpur bench in 0.A 224/99 in its judgment
ithat administrati§e exigencies are to be given priority then
jthat of family problem. In the present case taking into
?consideration the administrative exigencies it was not

|
| possible to post the applicant along with his wife.

i1, That with regard to statements made in paragraph
4.11 of the application the answering respondents beg to
submit that the guidelines of the KVS in this respect have
béen~fhlly and completely followed and there is no violation
of the rules. The applicant being the longest stayee in the
Vidyalaya has been transferred/redeployed in other Vidyalaya

”"

within the Guwahati region. As per KVS Policy teachers who

have been rendered surplus automatically due to the modifi-
‘'cation in staff strength are the ones referred to as au-
| tomatic surplus. In such cases the teacher of the particular

' category who had the longest stay in the Vidyalaya should

mocve out on transfer"”.



It is further stated that so far as surplus is
concerned Central Government rules and polices are different
from that of the surplus policy aated 23.6.96. In fact a
Céntral Government employees on the event of he being de-
clared surplus is declared as retrenched employee apd h;s
case is sent to the surplus cell for his further appoint-
ment. DBut, in the present case the person declared surplus
invoking the policy dated 23.6.96 will be immediately trans-
ferred to another school where vacancy exists, question of
retrenchment does not arise in the present case and the
person gets his appointment/posting without any break 1in
service. Taking into consideration the above fact it is
c#ear that the Central Government polices declaring surplus
ﬁ%s got no nexus with the policy impugned in the O0.A
f67/2001.f¢ence the entire statements made in paragraph-4.11

of the 0.A is denied.

12, That with regard to the statements made in para-
g;aph 4.12 of the application the answering respondent

offers no comments.

i3. That with regard to statements made in paragraph
4.13 of the application the answering respondents offer no

comments.

14. That with regard to the statements made in para-

graph 5.1 to 5.9, the answering respondent beg to submit



that the grounds made by the applicant in the said applica-
tion are not tenable in the eye of law. As already stated in
preceding para 4.1 to 4.13, the transfer/redeployment of the
appiicant was ordered as per KVS Policy/Service conditions
and in accordance with the guidelines of KVS in this re-
spect. There is no violation Sf the rules and no malafide
intention/discrimination in this action. The transfer of the

applicant” is just andunder law.

15. That with regard to the statements made in para-
graphs 6 and 7 of the applicatimvthe answering respondents
beg- to state that the applicant is sput to the strictest

proof of the correctness of the statements made therein.

16. That under the facts and circumstance stated
above, it is respectfully submitted that the challenge in
the instante application is devoid of merit and as such is

liable tq%e dismissed with cost.

ﬂ%, That with regard to statements made in paragraph 8
of the application, the answering respondents beg to state
that taking into consideration statement and submissions
made by the applicant as well as various guidelines and also
taking into consideration the statements made by the respon-
dents in the preceding paragraphs the present Original
Application deserves to be dismissed with costs. Tt is
further stated that the impugned transfer policy dated

23.6.96 being a policy decision cannot be challenged unless
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the same suffers from violation of constitutional mandates.

establish the

In the instant case the applicant failed to
implementing the

fact of any constitutional violation in

said policy dated 23.6.96 and hence he is not entitled to

any relief and accordingly the present Original Application

is liable to be dismissed with costs.

That with regard to statements made in paragraph 9
state

1%.
of the application, the answering respondents beg to
that in view of the factual and legal aspects involved in

the present case, the interim Order passed by the Ilion’bleps

Tribunal dated 9.5.26U1 is required to be modified/vacated.

-VERIFICATTION-

son of Shri C.L Saini, aged

I, Shri D.K Saini,
about §23 vyears, presently working as the Assistant Commis-—

sioner, Kendriya Vidyalaya Sangathan< Maligaon Chariali
under Guwahati Region do hereby verify that the statements

made in paragraphs’/'?,y?; M/LZ/ ’3//;//{/’:"/[%re true to my knowl-
edge and those made in paragraphs % 5§ 28 1 are based on

records.

And I sign this verification on this the /" day

of August , 2001 at Guwahati.

-

f@70,zw/@“

Y

Place : Guwahati DEPONENT—

Date =2I"8'0’
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{a) The  Hon'ble  Central  Adinlnistrative  Tribunal be Kind
© o set aslde the impugned order of transfer dated 9.68.99
being Annexurc-A o this O.A. so far the applicant .is

de . concerned, with'  further necessary direction on. the o
g respondent not to give effect and/or any further effect N
to any action. taken by them by way of purported release (A

of the applicant in absentia, from the K.V., O.F. Dum

Oum in Its order dated 17/18.8.99 (when the applicant ‘

was on leave) with effect from 17.8.99 A.W. (As annexed |

to the reply of the respondents to the Previous O.A.- i

o , No. 1049/99) with all consequentlal oenefits permitting” o
the. applicant to resume her dutles in the KWV, OF. .

l Dum Dum Immediately. :

(v) The Ton'ble  Tribuial may kindl, o NUCesEary  order

: on the respondents to release the salary of tho applicant _
from the month of Supt.99 onwards and also to direct -
Lhe respondents to treat the entire period from the date
of wrongful release with effect from 17.8.99 till ‘she
Is alowed to resume her duties In her present post in

o ~ K., O.F., Dum Dum as duty for all purpose.
(c)  The Hon'ble Tribunal may Issue direction on the respondent
o o to say the cost and expenses of the Itigation forced
g on her unlawfully. ‘
. ]
(d) The Hon'ble Tribunal may lIssue any other or any further ’

order orders, direction or directions as may be considered
necessary for dispensation of Justice." '

2. The fact of the case is that the applicant has been transferred

from the Kendriya Viayalaya (K.V.) O.F. Dum ULum to K.V/. Raiganj in

( i N.or.th Bgmgal “vide Annexure-'A' dated 9899 In- violation of the approved
2 guidelines of transler enclosed as Anne*ure—ﬂ. The applicant  made
'represqq;tationl .dated 12.8.99 against the t})r,der as thevsame was illegal,
punltiv'e.:,]fénd :v.lolative ot the guldelines, On. recelving no rep.ly on the
, .represer}éa‘\tlon.'!she filed O.A. No. 1049/99'.'75:lee Hon'ble Tribunal‘;‘;earu
,'3 theﬁro"l’/'x"';’%No;'-'"’1049/99 cn"21.12.99 and vcgl'sposed of t‘he same as per
'3 : Arl:nexur_e‘e-D by directing th'e respondents tokdispose' of the representation
"" iwlthln vone month and malntaining status'quo as on date till dispnsal
,g 'of"":r'ep‘f'gléentation.-‘- . The respondent No.3 disposed the'representation of
: 'the applicant 'by spééking order dated 25.1.2000 (Anncxure-E) by which
‘k “her prayer for ’cancellation of transfer waé' not acce '»d to. She made
) further'ﬂrepresentation dated 3.2.2000 vide Anﬁexure-F Be;ng aggriev i
' : . with‘t‘hé ébove order the applicant filed this O.A. & pray~d for the reliefs

© i cited: avove

@
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3 \
3. we o have hixnd e 1de counsel S B Sowmpe appeaning for the

. apphicant  and  the Id. counsel Sro G Jdaily leading S 1L Diswas

for the respondents,  We have also gone Uhirough the O A, and teply o

'
r

the O.A.

4. Sri B,R, Saho, |d. counsal for the apphicant challenged the reasoned
. .and speaking order and grounds stalud lhcuLin for transfer, Mo osubmils
that the stand taken by th(; respondent Np..’i'that the appllcart has been
transferred on account of having longest stay In the Vidy::xlaya in the
clrcumstance (4 one post of TGT 5T having beun found surphus I the

"“Vioyalaya as per staff sanctlon order for the session 1999-2000, is In

LI
thath,
KO

';f'dlmct 'cont_ravent.ion of the schema for d‘lsoosoﬁ of personnel. rendered:

"s'urplus due ta reduction of Establishment. as provided for in DORITrg.

Memo No. 1-18/88-CS-1I1 dated 1.4.89 winch lays down that ihe. juniormost

. should be surrendered: in such cases, The fact is that the apnlicant was .

inot the juniormost to be transferred and, theretore, the order is bad

n law.

.against Govt. of Indla guldelines/schemes, and, therelore, action Laken

",'f“'undersuch policy is vlolative of GOI policy and law. . This is also against
i '

.‘Afv'the reply of the Minister of State P.P.G&P dated 9.12.99 t: the Rojya

_:.;;Sabha Question No. 948, in which the Hon'ble Minister reiterated the
" Govtl. policy of adjustment/retrenchment of surplus cmployces  according
to Central Civil Seivices (Redeployment of Surplus Stall) Rules, 1990

and other various orders issued froin time to time,

42 He furthér submitted that all the points raised by the applicant

iowere not! considered by the respondent MNo.3. -

to in retaliation of the complaint of sexual harasiment ade by the

T applicant against the principal of the KVe,  The grounds of transfer slaled
{ o .

A

C A0, The Id. counsel has further suSiiitted=thst in he saic ordur at
~Annexure-0 ‘it has not been stated clearly whether the oresent policy.

: . . ‘
Jof transfer has the sanétion of the Govt. of India or .even the Board ”

. of Governors of the K.V.S. Morcover, the KVS cannot have o ;)ulicyﬁ

4.3, He again submitted thot transler is puoitive as’'the same wias resorted

N /
e~




In Annexbr&D are illegual and not " tenubl.. . o . N
: ' chfeck

4. The' transfer order at Anne;.urc-/\. also suffers from the n .a;?\wt that-

there is no meation that the tr.n,! “was due lu ul)ulltwn of one po,l‘

of TGT SoT The a;)plmdnt lms beeroty wionglully rwlm wd (rom lwr ()rufwut

post when she was on mcdmnl lea 0N 17.4.99 (/\/N) v

o . 4.5, The (dg, . counsel subrmtted Llu the transier grgoer is. violative, of

R T
X3

i S guldelines and  Arts. 14 & ¢ of the  Coenstitution.  The “same’ s
discriminatory ang illegal and vio:ative of Art, 3li{c) of the CU” “(“UO"‘."'
" The Id. counsel also diew attention to the Hon'ble /\pcx Lourgs (JL.LI.;IQ!I.,

N In the case of State of Bihar '& Anr. Vs, Bal .Aukund odll é’ Ors.‘(EOOO o .
. J : « . o

SCC (L&S) 489) that no rule o 13 made by the delegatee can supet sod: \

or overrlde the powers exerclsed or the law made by~ the dclegatqr of. \

4 power the soverelgn legislature and if it s made the same ‘would ‘be

e

‘é_ultra vires, Therefore, the polizy macti; Dy the respongents overriding

N

+ the scheme inade by the G.OJ. is uitra vires and the action. taken in

" pursuance to that is illegal and shoylg be quashed. The |g. counsel further

TEY et qet g

submi’tted‘_that the 0O.A, shoutd e ullowed-granting the prayers made.

therein,

The 1d. counsel Sri P.C, Maity leading Shri T.K. Biswas fof (ho
c
espondents contested the allegations ang contentions made in the 0.A,

'\v

.,whlch are“not supported by records. He' submitted that K.V, are spread

. The pollcy of the Kendriya. Vudyal'ay.i Sa_ngathar,n

-4

lard down by the Board of Governors of . KVS at

For unolementat:on of the policies ang admuustratlon

:.,of the * K V,, tho country is drvxdcd into many regions, At (hre all 'mdia '

5'level the Commlss!oner and the lieyional level, the Assistant \,omnnssrunu

re the ercutlve Head of 'K,V.s, anc Chief Administrator v KWV, uudér :
their control,  The |q. counsel further submitted thgt All the posis o
i ,:f;-l:téaching and. non-teaching statf’ are voansferable throughéut Ce co_untryv

and this is one of (he important seryice cor:drt«ons for the warr in KV.S'.

Therefore, trans!er is a condition of service' for all sta!r under e K,V.S,

G




Ny . : ) ) .
"".‘.A/fi-‘Tlnc I counsel submitted that .. «:;nli‘:f\ut»\surw\iLtk’;lv‘lmlvU“-'
L applicant was transferred on being found surwu:; on the post of Social
- uludy . Toachur(ss T} us o result of feduction of sections due to less nuber
of student.' Such ’surplus was made on ihe basis of stafl sanction order
‘dated 24.6.1999 issucd by the KVS, New Delhi. 1his surplus, better stated
“ioexcess teacher was to be adjusted in some other scnuol_ whete there
‘was“.:)ustlflcatlon. of additional teacher, " Thus it I;s a cose of “siinple

- _" trausfer from one KV to another K.V. Now the qQuestion arises as to

~to"the -.K.V requlrl’lng additional teacher.  The guldelines and rules as

R ST A

pen;"i. Aﬂnexure R/B: for transfer from one K.v. to another K.V, provide
1" 734) C\\ i . .

be teacher ha-rlng longes' stay in the K.V, having excess teacher

,',-‘ R

s
c5.
D.)

'sn’oul move out’ on transfer.' The applicant having the lungest stay as

YGH‘SST ln the school was transferred according to the above guidalines
u)\' ){ .. N . .
. ' dnd* ‘orders ddtcd 7/18.8._99 (Arinex‘urc-R/Z) was issued - in reference to
R ATE ’ s
- Annexure. A Lo the O. A
.("’::'ﬂ' ! : A - I :
© 5.2 1hc Id counsel further submittud that the scheme of adjuslinnet

dny

vof'.‘ urplus estnt)llshmurt as lald down 1 GO, DOP&I Fcino dated 1.4.89
. ‘[tl(‘l""‘ 33 i ’
o xs not appllcable‘ ln the presentacase. The GO Memo reh,rre(l to above

. i]i CT
'wrth surplus establrshment in a derartiment as a result of  which

[‘;t\( N
servl&es of - a. number of staff would not be requlred and they would Le

t‘*0ut of or. retrenched from the Deptt. as there is no work for them,

°uch caases the ;umormo°t staff would be sent out/retrenched rirst

_, .,..
M

S

and é‘umormost would be Unu last to go. But in the present case It |

rlu: pust of thc applicant was found 1 excess of the requirement

acc,ordmg to the vyardsticks laid  down by the

’ e . 1
v respondcnts but‘ thu samo Was not found in excess of the requiremaent

nainely  K\V.S,  In other words, therewds need of
“KVs under the ‘KVS and, therefore, the concerned
| R : oy -

stablrshment ls:» not™ to be sent out or retrenched from the Kvs, The

in excess of requircment to the Ky where there wis need  of

s

R pe—

A0 prmEEmRE B

R wh!ch teacher from the K.v, havlng exvess teacher should be transierred.

~as to be ndjusted from one KV o mother KV from (he KV where'

% 135

\\')./‘
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additiong) teacher, Thus it Was a sy, tr

one KV to

rotrcnchrnent

ansfer o, adju.strn(
-Staff frorn

N ol excegy %

staff on

another Ky RIVENRTE

transfor of surplys
In the Case of tr:u.:;{er O excess staff  (he ()uichneS_
provldcd !or tr'aw{er of the teucher h

reas in the cage of Surplus staft i

IvVINg g longes

Ustay iy the school,’

i5 (he juniorrnos

N ’
Lin the organisation
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