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At the request of Ms.J.
Sharma learned counsel for the
.applicant cage is adjourned to
143,02 for hearing.
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CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Original Application No. 145 of 2001.

Date of decision : This the Ist day of March, 2002.

Hon'ble Mr. Justice D.N.Chowdhury, Vice-Chairman.

Shri Mohendra Chandra Bora,

S/o Shri Punou Bora,

Kamalabora Gaon, .Gorokhia Doll,

District : Jorhat,

Assam. ...Applicant

' By Advocate Mr. H.K.Baishya.

1. Union of India, :
represented by the Secretary to the
Government of India, Ministry
of Commuication, New Delhi.

2. Chief General Manager,
Telecommunication,
Assam Telecom Circle,
Guwahati.

3. Sub-Divisional Officer (Phones),
‘ Jorhat ‘ .. .Respondents

By Advocate Mr. B.C. Pathak, Addl. C.G.S.C.

O R DE R (ORAL)

CHOWDHURY J.(V.C.).

This application has arisen and 1is direct ed

‘against the order dated 19.11.1999 passed by the Sub
Divisional Engineer, E-10B Exchange, Jorhat treating the

'period of absence of the applicanﬁ from 25.04.94 to 15.04.99

, fas Dies Non. The applicant was working as casual labour
L/ﬁ\~;//;nder the respondents. He was granted temporary status with

effect from 1.10.1989 vide order;dated 23.03.1991. He was



@rrested in connection with a criminal case. He was
sﬁbSequently} discharged from the criﬁinal charges. The
grievance of the applicant was that though he was released
on bail and subsequently discharged from the criminal
charges brough against him the respondent authority
ublawfully did not allow him to join his duty. Finally he
mﬁved this Bench and the Tribunal by its ordef dated
24.3.199 in OA. No. 117/1997 directed the respondents to
Qllow the to applicant to resume his duty. It was also
ofdéred that he shall continue to be a casual employee with
temporary status till his service' 'is regulariséd. Pursuant
tp the order of‘ this Bench he was allowéd to join and
accordingly‘he joined the duty on 21.6.1999 and he was paid
hﬁs salary accordingly. He,’ however for the period from
25.7.1994 to 20.6.1999 was notvpaid his salary without any
fault of his. The respondent on his joining issued a show
cause.notice asking him to explain why the entire period of
absence from 25.04.1994 to 15.4.199 would not be treated as
dies non. He submitted his explanation. The respondents did
n@t accept his explanation and finally by the impugned order
t%e aforesaid period treated as dies non. Hence this
application.

2} Heard Mr. H.K.Baishya, learned coﬁnsel appearing on
béhalf of the épplicant and Mr. B.C.Pathak, iearned
Aﬁdl.C.G.S.C. for the respondents.

3; The reépondents submitted its writtén statement and
siated that the applicént did not hold any regular post. He
i; a casual 1labour with temporary status. He absented
h&mself uhauthorisedly for the aforesaid period and
therefore his period of absence is treated as dies non.

Q. Admittedly the applicant is a casual labour with

' témporary status. In the said circumstances declaring the

! Contd..

i
i
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applicant dies non did not arise. He is eligible all the
benefits under the scheme of temporary status but that by
itself will ﬁot make the applicant entitled for thesalary
from 25.4.1994 to 15.4.99 as claimed by the applicant. The
applicant was eligible for the salary only on joining. The
period of absence from duty mentioned above should be
éounted for all other purposes including seniority so that
the said period can be treatd in service for consideration
of his case for regularisation. Accordingly the respondents
are directed to modify the order dated 19.11.1999 in terms
of the observations made ébove.

| The application is allowed to the extent indicated

above. There shall however, be no order as to costs.

(D.N.CHOWDHURY)
Vice-Chairman



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

(An application under Sec.19 of the Administrative Tribunal Act,1985)

0.4, No. /2001

BETWEEN
Shri Mahendra Chandra Bora - Applicant
Union of India & ors, - Respondents.
I N D E X,

Particularé of Documents Pages
Application ... 1- 8
Verification cee 9
Annexure A oee . 10-13
Annexure B tos 12
Annexure C .o 18
Annexure D e 16

——_———._—-‘x—-—————m_n-———-—.__-—n..‘-na—'---—

For office use

Signature .-

Date

IR 3 SN PEIC JTIC JCTHE

Filed by -

=y
|
(S.C.Dutta Roy)
Advocate.
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IN_THE CENTRAL ADMINISTRATIVE TRIBUNAL

@éé
ﬂk@‘%

UW%HATI BENCH

(An application under Sec. 19 of the Administrative Tribunal Act,1985)

For use in Tribunal's office

1 !
] | i
i Signature - i
§ Date - i
] 4 i
I {
A 0. A No; of 2001
\ BETWEEN
\ - '~ Shri Mohendra Chandra Bora,

S/0 Shri Puncu Bora,
Kamalabora Gaon, Gorokhia Doll,
District: Jorhat (Assam)

. ’ ' eo e : Applicant
: AND .

1. Union of India, represented by
the Secretsry to the Govt. of India,
Ministry éf Communication, New Delhi,

2. Chief General Manager,
Telecommunication,
Assam Telecom Circle,
Guwahati.

3. Sub-Divisional Officer (Phones),
Jorhat.

coe Respondents.

1. Partlculars of Orders against which the gpplica4ion is made;

(1) Ietter No. TSM/Leave/MB/99-2000/8 dt.23.10.99
from the Sub-Divisional Officer,E-10B Exchange,

3 Jorhat.
@0 ' (11) Letter No.TSM/Leave/MB/99-2000/12 dt.19.11.99
‘ frog the Sub-Divisional Englneer E-10B Exchqnge,
Jorhat,

(11i) Non-payment of arrear salary from 25.04 to
15.04,99 treating the periocd gs (Dbes Non!

2. Jurigsdiction of the Tribunal:

The applicant declares that the subject matter of the orders
is within the jurisdiction of this Hon'ble Tribunal.
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3. Limitstion:

P . n . . " . .’ .
The applicant.also declpres fthat the application
. . Guw'] 2% B .
is within the limitation period gﬁ—haS“bééﬁ prescribed under
Section 21 of the Administrative Tribunal Act, 1985.

4, TFACTS OF THE CASE:

oL iy That the applicant is a citizen of India by

‘birth and pgrmanent resident of village Kamalabari gaon ,-

P.0. Gorukhia Doll in the district of Jorhat, Assam. He
joined service in the office of the S.D,O., Phones, Jorhat
in 1986 as a casual labour. He Was,_however, granted

T et T

temporary status as Grade ‘D' staff with effect from 1.10. 1989
Jbisbant Ais

. \ -
vide Order No. E-24/C.M./90 91/17 dated 23 3.1991 issued by

the Sub_D1v1sional Cfflcer,_Phones,;Jorhgt.

ii)f That, ever since his joining service in the
| : | , , : bl
said office'S.D,O. Phones,;Jorhat he has been wquing as

'_Chpwkidgrvand has been dischargipg-his duties with utmost

sincerity,‘devotion and hone$ty and there was no complaint
elther againét his performance.or against his conductf f

- 11i) 'Thgt,‘the applicant applied for fdue days
leéve fromﬁ20.7.94 to 24.7.'94 on medical ground which was
duly sanctioned by the authérities.

iv) That while the appllcant yas on medical leave

4

the telephone &uahorities detected thef't of two drums oP

-~

copper energy cable from staircase of ground floor of the
TelephonevExchgnge where the applicant was on night duty as
Chowkidar and an ejahar'was';nged with the localkpoIice
Station,.ggd the appilicant was arrested by police while he
was on 1ea§ei He was, howéver, subsgduently released on bail
and a criminal QaSe was instituted against him and another

employee of the Telephone Exchange, in the Court of the

-Addl. Chief Judicial Magistrate, Jorhat and the case was

registered as G.,R.Case No. 760/94 under Sec.379 I.P.C.

e o s 3



applicant went to the office to resume his duties but he.

was not allowed to do so during the pendency of the criminal

case egeinst him.

vi) That, on 20.5.1996 the learned Addl, Chief Judicial
Magistrate, Jorhat by his'orden in the aforesaid G.R. Case
No.760/94 discharged the applicant from the charge of theft
e -EC% . v € | |
and his bail bond cancelled as the learned Magistrate found
no material ngainst him and no witness had implicated him
either directly or indirectly in the sald theft case.
vii) That, immediately on receipt of the certified copy of
the orders dated 20.5.'96 in G.R, Case No,760/94 passed by
the¢ learned Addl. Chief Judicial Magistrate, Horhat, the
applicant submitted a representation to the Asstt, Engineer
(D-Tax), Department of Telecomminication, Jorhat on 30.5.96
enclosing therewith a copy of the aforesaid orders and
praying for allowing the applicant to resume his duties,
but he was not allowed to do so., Thereafter the applicant
: _ . ,
served a Pleader's notice on the Asstt. Engineer (D-Tax),
MR R , ‘
Jorhat on 9.7.1996 requesting him to allow the applicant
to resume his duties gs he had been discharged from the

theft charge by the 4ddl, Chief Judicial Magistrate, Jorhat.,

viiZ) Thst, on 9.7.1996 the Div1°10nal Engineer D, Tax, o
Jorhat wrote to the Chief General Manager, Telecommunithion,
Assam Telecom Circ;e, Guwahatl requesting him to let the D,E,
know whether the case of the applicant was to be taken up

n& the office of D.E., or by the office of Chief General
Maneger, Telecomminication for earlyvdisposal of the case

as the applicant had been'pressing hard for gllowing him

to resume his duties. , |

ix) That, thereafter the applicant was shocked and
surprised to receive letter,No.Staff/TAXJJRT)96-97764 dated

o e o0 40

¢



' ST
27.2,1997 from the Sub-Divisicnal(ﬁﬁﬁgggqrﬁxaﬁﬁice_of the

D,E., D.Tax, Jorhat asking the~¥Dplicant to explain his
unauthdrised absence from duty from 25.7.1994 onwards

without any intimatibn.

x)  That, imediately on receipt of the aforesaid letter

daféd_27.2.1997 alleging unauthorised absence from duty,

the applicant submitted his reply through his lawyer on
1.3.1997, stoutly refuting the allegation of unauthorised
ab?ence from duty. Thereafter the authorities were silent

.ahd did not take any steps whatsoever in this matter, nor

did they suspend the applicant from service or draw any

| procéedings agalnst him, But at the same time they did o

not allow the applicant to Jjoln his duties despite repeated

reéuest by him.

xi) That, having fdund no alternative the applicant_
épprbached this Hon'ble Tribunal in 0.4, No.117 of 1997

praying for a direction to the respondents to allow the
applicant to join his duties and also to pay him all his
back wages..
xi1i) That, the Hon'ble Tribunal, after hearing the
Advocates of both the parties were pleased to pass orders
on 24th March, 1999 in the aforesaild 0.4.No.117 of 1997
directing the respondents to}immediately allow the applicant
to resume his duty and he shall continue to be a casual
employee with temporary status till he is ellgible for
regularisation, | | '
A copy of the orders dtd.24.8.1999}in
0.A.N0,117/1997 1is annexed herewith |

as Annexure A,

xiii)‘ That on receipt of the certified copy of the above
orders from the Hon'ble Tribunal the applicant repor ted

far duty in the office of the Sub-Divisional Engineer,

.. 5. _{




' B-10B Exchange, Jorhat.

xiv) That although the applicant was allowed to resume
his dUtles_from the date of his jolning on 21st June, '99,
and has been paid his salary from the date of his joining, :
but he ﬁas not been paid his ;i}ary from 25.7.1994 till

20th June, 1999 during whigh period he was not allowed

to resume his dutlea by the authorities inspite of repegted
appr@ach and request made by the applicant. Thub he was
forced remain out of duty by the authorities for no fault
of his own.

‘ xv} That, the appllcant also sent pleader's notice to
the authorities on 21.,9.'99 demanding payment of arrear

pay from 25,7,1994 to 20th June, 1999 but to no effect.

xvi) That the applicant was surprised to receive letter
No, ToH/Leave/MB/99 2000/8 dated 23, 10. ‘99 from the Sub_Dlvi-
sicnal Engineer, E,.10B Ezchange, Jorhat ask:ng the applicant
to explaln his absence from duty from 25,04, 94 to 15.04.99
and why the absence wuuld not be treated as "dies non'",
4 copy of the said 1et£er dated
20.10.99 from the §.D.E. E-10B Exchang

Jorhat 1s annexed as Annexure B,

'!x§ii)/_ That, on receipt of the aforesaid letter the
applicant submitted his written explanation on 1.11.1999
refuting.the charge}of_unauthorised absence from duty which
1s not borne out by facts and prayed for dropping the
~charge which:is imaginery | N
A copy‘of the applicant's statement
of defence dtd. 1.11.1999 is. annexed

herewith as Annexure Co

xviii) Thét, after submission of written statement of . .
- defence by the applicant, he received letter No.TSMf1leave/MB/
99-2000/12 dtd. 19.11.99 from the Sub-Divisional Engineer,

LR N ) 6
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E-10B Exchange, Jorhat intimatirk the applfednfoBnat |his
so colled period of unauthorised absence from duty from
25.04.§é to 15.4.99 1s treated as "Dles Non" which means.
that the applicant will not get any salary for the entire
pefiod and the said period will not be treated as on duty.
4 copy of the impugned letter dtd.
19.11.1999 is annexed herewith as

Annexure D,

¥ix) That, being highly aggrieved by the action of the
respondents, the applicant has come up to this Hon'ble

Tribunal, .praying for redressal of his genuine grievances,

5. GROUNDS FOR APPEAL:

N For that the action of the respondents in issuing - -
orders treatigg the peried of so calied absence frthduty
from 25.4.94 to 15.4.99 as "Dies Non" when, in fact the =
applicant himself had approachgd the authorities time without
number to allow him to join his duties_and,having,failed'to
do so he approached the Hon'ble Tribunal praying for a
direction to the respondents to all the applicant towjoin his
duties. The applicant was actually allowed to resume his
duties only after the Hon'ble Tribunal passed orders on |
24th March, 1999 in 0,4, No.117 of 1997 directing the
respondents to allow the appliéant to resume his duties,

The impugned orders treating the period of so called unautho-
rised absence from duty as "Dies Non" has been passed only
to deprive the applicant of his rightful clalm to the back
wageS'since_he was prevented by the respondents to resume
his duties and discharge them, |

’L 1i) For that, in any view of the matter the action
of the respondents 1s arbitrary, illegal, malafide and
violative of gll canons of justice.
6. DETAILS OF REMEDIES EXHAUSTED :

The applicant has approached the authorities several

... * 7.
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' times and prayed for his a;ieén.pax%yithdu% raising the
question of sd cglled unauéhorised absence ééog~55%y when

| they themselves did not allow the applicant to resume his
duties. Thérefore, the applicant has no other'option than
to approach this Hon'ble Tr ibunal. |

7. WHETHER ANY CASE IS PENDING IN ANY COURT/TRIBUNAL ON
THE SUBJECT: .

| The appllcant fur ther declares that he has not filed
.ény application or suit with regard to the matter which is
agitated in this petition before any Court or any other
Bench of this Tribunal, hor any suit or proceeding before
any of them. | | |
8. RELIEFS SOUGHT FOR: )

Under the facts and circumstances stated above, the
appllcant prays for the following reliefs ;- | _
| a) To quash the 1mpugned order No.TSM/Leave/NB/g -2000/12

dated 19.11,1999 at Annexure D declaring the perlod

from 25 4, 94 to 15.4.99 as "Bies Non"

b) To direct the respondents to pay the applicant his
back wages from 25.4.94 to 15.4.'99 during which

per iod he was not allowed to resume his duties by

\ the respondents for which the gpplicant had to approach
the Hon'ble Tribunal in 0.4.No,117 of 1997, and to
treat the period as on duty fér all pﬁrposes.*

¢) To grant him any other relief/s as the Hon!ble Tribunal
" seems fit and proper. -

| d)_The cost of the proceeding.

‘9. INTERIM RELIEF, IF ANY:

The apblicant prays that the Hon'ble Tribunal may be
pleased to pass an interim order directing the
.reSpondents to pay the applicant his agrresr pay ffdm
25.4,94 to 15.4.'99.
10, PARTICULARS OF I.P.O.

I.P.0. No. . Dated for Rs.50. 00 enclosed.
(Rupees fifty only.)
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11, LIST OF ENCLOSURES:

1) A copy of the judgment and orders dated 24.3.1999
" in 0.A. No.117 of 1997. |

i1) A copy of letter No.TSM/Leave/MB/99-2000/8 dtd.

23,10.'99 from the Sub-Divisional Engineer,

E-10B Exchange, Jorhat,
1ii) Applicant's reply to the Show Cause Notice
" submitted on November 1, l§99.' |

‘ivﬁ A copy of letter No.TS8M/Leave/MB/92-2000/12
‘dtd, 19.11.1999 from the Sub-Divisional Engineer,
E-10B Exchange, Jorhat.
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VERIFICATION

I, Shri Mghendra Chandra Bora, son of ,

Shri Punou Bora, aged about'ééf' years, rebident
of village Kamalabora Gaon, P.0O. Gorukhia Doll
in the District of Jorhat, Assamﬁand presently
working as Chowkidar in the Office of Sub-
Divisional Engineer, E-10B Exchange, Jorhat
dorhereby solemnly verify that‘thevcontenté of
the applicatioﬁ from para 1 to xix under item 4
are tfue to the best of my knowledge and belief

and thet I have not supressed any material facts,

. And.l,éign this verification this M4 th

day of 4pril, 200Q at Guwahati.

oty lhhme

- Signature of Applicant.

N

R e SR i L
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o IN THE CENTRAL ADMINISTRATIVE TRIBUNA
ﬂ.; CGUWABATI BENCH
{ . v l"‘ . g
’ - Original Application No.117 of 1997

!fD%te of decisionL: This the 24th day of March l9§§
1 f?e‘ﬂon'ble Mr Justice D.t. Baruaih, Vice-Chairman
y Fh?,Hoq'ble Mr G.L. Sanglyine, Administrative Member
5o : '

Shri'Mohendra Ch Bora,

¢
3
i

. Chowkidar, .
- Office of the Sub Divisional Officer, Phones,
,Jorhat. S Applicant
Mr R P. Sarma, Mr S.C. Dutta Roy and : {
Mr H.K. Baishya. : '
T ' |
Jy i . ~versus- '
{ ! . .
‘1. The Union of India, represented by the
. Secretary to the Government of India,
' Ministry of Ccmmunlcatlon,
New Delhi. .
2. The Chief General Manager, Telecomunication,
i Assam Telecom Circle,
i Guwahati. .
3. The Sub- DIVIJ]ﬁﬂa] Officar, "hapes, f
ﬂ‘Jorhat. .. Respondents

By Advocate Mr A. Deb koy, 5r. C.G.S5.0. ?

.
-
]

- In this application the applicant has challenged

action of the respondents not allowing him to .resume his

duty. : ‘ : ' '
E? W /. 2.‘ﬂ-"fFacts for the purpose of disposal of this application (
' (}? A ‘ :
a ’ . .

The applicant was initially appointed Porter in the
AJ) .
offlce of the Sub Divisional Officer, FPhones, Jorhat.

Subsequently he was made a Chowkidar. The applicant applied

'fot-leqve from 20.7.1994 to 24.7.1994 on medical ground.

gl
,;‘

‘Durlng that peviod two;drums of copper energy cable were
\l )

%R‘VO

Vs
PR ey -
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e found missing from the staircase of the grognd Eloor of the
. ] 7 ¢ .
,{ ! Telephone Exchange where the applicant was on nigh ~€uty as

;, — .
_ ' _Chowkldar. An F.I. R. was Jodged in the local Police Station . ’
i

~and pursuant to that the appllcant was arrested by (he f

pollce whlle he was on leavc He was Subsequently released

on ball and a crlmlnal case was instituted against him and ;

another employee in the court of the Additional Chief

- budiciai Magistrate, Jorhat. Immediately after his release

the a[aplicant approached the authority with a praver te

allbW'him to resume his duty. However, according to the ?

-appllcant he was not allowed to resume his duty.

3. | : The Addl. Chlef Jud1c1al Magistrate, Jorhat fixed
20. 5 1996 for framlng of charge against the applicant. The
said Magistrate after considering the materials available
before - him found that no charge eauld ,Sé’ framed and
- accbt@ihglyvthe applicant'was discharceqw/(;ter receipt'of | §‘
the certlfled copy of the order dated 20.5.1996 passed by

the Addl Chlet Judicial Magistrate, Jorhat in G.R. case

No. 760/94, the' applicant submitted Annexure B represent-

tlon dated 30.5.1996 to ‘the Assistant Lnglneer (D-Tax}),

‘ N3 partment of TelecommunlcatJon, Jorhat, enclosing
fi;;ﬁ . 'lrew1th a copy of the order dated 20.5.1996, to allow him
VA
,3;}’ ,t; 51: esume hlS duty. However, his i\:epre’se_ntation was not
az:wijg;/v;%posed of. Hence the preeent application. :
‘:A/X,4.f ~ In  due course © the . resbondcnts have entered

%ygpi;pearance. However, the respondents have not filed any
P - :

written statement. 1n the absence of written statement the

9@9 statements andl averments made by the applicant in his
application should be accepted, inasmuch as in the absence

of any denial of any allegation or averment it is deemed to

. be admitted.



- 5. _“AWe have heard mr u.x. Baishya, learned counsell for

the appllcant and Mr A.- Deb Roy, learned s

Deb Roy, veny.vcandidly, submits before us

'v:apsenge jof .any written Statement on behalf of the

made ?y the applicant. At least, that is the settlegd

pr1nc1ple of . law. Reeords have also not been produced

todey.pr the absence of any such records we do not have

any reason ’ to diébelieve the averments made by the

applicant. No doubt, the applicant himself has admitted"

that he.was impleaded in .a criminai Case. However, he was
discharged "from the said case. In ’selte of several
representatlons he was not allowed to resume his duty. As
submltted by Mr Ba;shya, there was no formal order . of

termlnation of his service. Mr Deb Roy, however, has drawn
Cooe '

our at%ention to Annexure order dated 27.2.1997 wherein

it has been mentioned that the applicant falled to resume

hls duty in spite of the fact LhaL several letters were

issued to h1m asklng hlm to resume his duty. However, this"

was denled by the appllcanL in his statement made at para

6(x1) ?f hls appllcatlon, wherein the applicane has stated
as follow.

T"Q......,the applicant has been requesting
che .authorities time without number to allow
+him to resume his duties, as will be evident
1£rom his pleader's notice at Annexure D and
" "the letter of the D.E. Jorhat at Annexure E,
but without any success. Therefore, the
/allegatlon that the  applicant is
unauthorlsedly absenL from duty from 25.7.94
18 w1thou any basia.

Therefore, the contentlon of Mr Deb Roy cannot be accepted
in this regard Be that as it may, the man@ﬁer in which
the ‘service» of a casual employee having been granted
etemporar§.status in the Teiecommunication Department can be
terminatéd_has been mentioned in Swamy's Complete Manual on
Establ{shment“and Administration, fifth edition, 1994. we

quote the; relevant portion.

D e T
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| ¢ "B. Despite conferment of temporary Status [ -y, Mgy
'~ % the services of a2 casual labourer pay be o Ty
. ,A_dispensed with in accordance w1L Lhe

relevant provisions of the Ind'strgaa-.ﬂ,.”
. Disputes Act, 1947, on the- ground of n
‘; ‘availability of work. A casual labourer with

. temporary status can quit service by giving
“one month's notice. -

b rg, If a labourer with temporary status
‘ﬁ| 5;‘comm1ts a misconduct and the same is proved
© . in_ the enquiry after giving him reasonable
. ‘_pportunlty (emphasis added), his services
'v” y will Te dispensed with. They "will not be
1, -» entitled to the benefits of encashmenL of
4 leave on termination of services

“ 6. ' There is no material before us to show that such a
procedure was adopted in the case of the applicant, '
inasmuch as even the términation notice was not

issued \A
Theréfore, in our opinion the action of the respondents was

arbitrary,'unreasonable and without any basis.
|

7. ﬂ In view QL the above we allow the application and

dlrect the rDSpondean to immediately allow fthe applicant

. .

[

to' resume his duty and he shall continue to be a casual ”

. employee ‘with Lemporary status till he is eligible for

|

5

. i

‘ . §

regularlsatlon. : } :

b o . X
8. ' % No order as to costs. : -

@ortifiod te be truc . \
SR sfafaf

ST ‘
Soctien Oftieer (J) -

u&tﬂ!(ﬁmtvzun'
Central Administrative Tribuna

¥y el S

Guwahati Bench, Guwahati-6
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r~ GOVEOFINDIA . 7 1 T Q\
‘ DEPARTMENT OF TELECOMMUNICATIONS  © ; -
OFFICE OF THE S.D.E. K-10B, JORIEAT. *° ~ K
. on-e /M, _ : ‘. ! K
No. - //&1 /99 255/ Dated  23.10 99 f :
\/ Sri Mohendra Ch. Bora, 1/5/5] ""‘\ /
X T~ - !I

, . Ef Rl AP . . . )
Pulibar lvelephonc Exchange, T —

Jorhat.

Sub:- Unauthorised absent from duty,

As per records, it is found that You were on Ic.wo on medical grounds \
w.ef. 20- 07-94 for five days, and you were supposed-to join your duties on the : .
TN 25-07-94, but you have not turned up for your duties. € onsequently you were
served several letters to join your duties but yYou have not turned up. It is also
confirmed that you were arrested by the Jorhat Police Stn.on 26-07-94 and released
on buil on 02-08-94 , bul you failed io  report (o your auihorily what ever the \/

reason may be.

‘On 30-05-96 you had'submitted a joining report without medical certificate
for extension of leave and fitness certificate with leave application till 15-4-99. “
- You have neither submited any leave application nor informed your concerned
authorities which is a serious oflence and warrants (ilsuplumr) action against 6
- you for your misconduct and negligence in your dufies.

| Hence, the undersigned hcma the competent authority, you are hereby
very hbemlly allowed to explain why the cutire period of absence from 25-04-94
. - 10 15-04-99 would not be treated as “ dics non”.

“Your explanation in this regard must reach the undersigned within 10 (ten )
days from the recelpt of this letter, ailing which decision would be taken experte.

(‘np\ to:

\kk\)))/w(?}

Sub Div mm.xl Ian;,mcc:
K-10B ixchange,Jorhat.

A The D. E. (P&A),O/0 the T.D.M. Jorhat for favour,of information
with reference to his letter No.k-1/TUSN/99-2000/30 dtd. 7/7/)9

2. The D.E., D-TAX -Jorhat for favour of information.

3. O/C.

=

Sub-Divisionl Engineer
LE-108 Fxchange, Jorhat.



To
The Sub-Divisional Engineer,
E-10B Exchange, Jorhat.

Y e

Sir,

‘This is in acknbwledgement_of'&our above..cited Memo on the
subject, asking me to explain in respect ofumy alleged unauthorised
absence from duty etc., I am detailing the actual facts by way of

my explanation as given hereunder:

-~

1, That the averment as made in para 1 in the above Memo is not
reflecting the true fact. Actually I was on medical leave for 5
days from 20.7.94 and during the said period, the alleged theft
occurred and Mr, M. Dekaboruah, Asstt.Engineerﬁ Branch Dvn. Jorhat
lod ged F.I.R, and the Jorhat Police brought me from my home énd
detained in the P.S. and only 26.07;94 shown me arrested snd
'admittedly‘my_bail was granted on 02,08.94 which is best known to
the authorities and on 3.8.94 when I appeared before the gbove
offiéialjand reduested to allow me to join my duty, the said officer
did not éllowimg to do so and thereafter I submitted my jolning
repofts on many occasions but at all times nobody heard me nor
allowed me to join. I never come across any notice from the authority
concerned as slleged, |
2. That the coﬁtents in para 2 in the Memo is}not correct és I was
not demwndea any certificate for the purpose nor’ I was sufferlng

/ﬁ“ from any disease for which I had to take medlcﬁl &reqtment Only

E§¥;p/ é¢§§ the responsible officer did not allow me to join my duty.

Q\§p§ 3. That the contents as made in para 3 in the Memd do not arise,

The question of misconduct and negligence on my part does not arise
and on. beinf fed up/frusteded I had to approach the CAT, Guwahati

The order paSSed by the CAT Guwahatli shall speak the truth.
I, therefore, humbly submit that your benign goodself be

Pleased to drop that proposed proceeding against me as I am an
innocent and duty bound.
Yours faithfully,

Copy tos l.EE P&A OOTDMJrht
py 5 ia; Jérhat fgr ?nfor%gfldgagegggg.Ch Bora )

A copy of Judgment is annhexed,
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‘ GOV OF INDIA R
DEi’AR'iT\ TN O TELECOAMRBT INTCATTONS f o ’ / ‘
'()l"l"l(.'l': OF THE SDESE-10B 1X¢ HANGE ;. . ‘
dorhai 7854171 -}

- No. TSM/Leave/MB/99- zi)iig /, 1 Dated 19.11.99
Do
Ty TO C/\ .
O ree Mahendra Nath Doy T84 ,
i Clo Puiihar Telepirone Exciange ‘ R
. Jorhat, ' '
1 Sub - Disciplinary action.

_ Rgf.‘ This office even No. dy, 23.10.99

' VS
~ With reference (o your application 4200999, 1 aum hereby much-repretied
" to et you know that Your expiamtion siated tieretmris—ar Trom satisfactory and noi 10 {he

answcg' queried.

As per rule conferyed upon, ! have no any alternative but to order the unauthorised
. .period of absence from -duty witit cffect from Z5.04.94 10 15.04.99 is treated as DIES NON7.

[(4 by

b T - Sub-divisional Engincey
. KE-108 Exchange, Jorhat.

- Copy forwarded for favour of ttormation ad pecessary action to :-

‘ l.Tth.E.('P&“)0/01]10'!‘.1).;’}1..Mrh:sl. This has a reference o
to his letter Xo. V-10RITSN99 2000 41, 76.10.99, 00— e oo At 114 19.

- TAX K-16i3 ioachange Jorhat,

Sub-divisional Fngineer
E-10B Exchange, Jorhat
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IN THE CENTRAL ADMINISTRATIVE TRISUNAL

GUWAHATI BENCH 235 GUWAHATI

Oehe NO. 145/2001.

Shri Mahendra Chandra Bora.

eesee Applicant
- vs = )

Union of India and Ors.

esees Respondentse

( ¥ritten Statements on behalf of the respondents
' Noe 1, 2 and 3 Do

The Written Statements of the above men’sioned

regpondents are as follows ¢

1. That a copy of the OeA« No.145/2001 (referred -
to the "application®) has been served on the respondents.
The respondents have gone through the same and understood
the contents thereof. The interest of all the respondents

being similar the respondents have filed this written state~

ments as common for all of them.

2 That the statements made im the application,
which are not specifically admitted, ere hereby denied by the

regpondentse.

e _ That with regard to the statements made in para 1
of the application, the reaspondents state that the matter of

migconduct, discipline leave, payment of wage/salary etcs of



-
Casual Labourer (P3) aye regulated as per circulars and
schemes and not by the Central Civil Service Rules. Hence
these- orders are not covered by such rules and the application
filed by the applicant has no basis as all action are done
in accordance with the legal provisions ag applicable to the
Casual lebourers (2.S.). Moreover, the present application
is not maintenable and liable to be dismigsed under the

doctrine of res~judicate.

4. That the respondents have no comments to offer 4o

the statements made in para @ ang 3 of the application.

5e That with regard to the statemenis made in para

4«1, the respondents, state that the applicant is not a regular

employee of the Depariment and does not hold any regular/

L“"‘*ﬂ

sanction post. He has been a casual labomrer with Temporary

Status and subjected to No Work, No. Pay principle. The

provisions of CCS (Ieave )Rules, Conduct Rules and CCS (CCA)

~ Rules do not apply to the apPlicent .

. 6 That with regard to the statements made in paras
4 .11, the respondents state that there has been dgw
" and negligence of-duty on the part of the gpplicant. He has
“' PR T

- ebstained from duty without permissionfsamction and exceeded
_the limit of abstention.

" Te That with regerd to the statements made in para
"4.III & 41V, the respondents state that the applicant was

put on dufy to guard the Power Room of E.10 B Bxchange Jorhat
from 15.7+94 to 22.7.94« He abruptly reported sick and procee=-

ded on leave on Medical ground for 5(five ) days from 20.7.04.
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After the applicant proceeded on leave it was detected that
costly cable drum are missing from the exchange premises.

The matter was reported to local police on 20.7 *94 and the
Police arrested the applicant and taken to custody on 26.0%.%4
and registered a criminal case against the applicant and

other. The applicant did not report to the authority about

T ———

his arrest and remaining in custody for exceeding 48 hours,

even after his release on bail.

8. That with regard to the statements made in para

4 .8, the respondents state that the applicant did mot report

for duty om-expiry—of the leave period nor made any request

for extension of leave. The applicant had proceeded on leave

or; Medical grounde He should have reported to the authority
with Medical Certificate declaring him fit with request to
allow to resume duty. He abstained from duty on expiry of
leave and there was no intimation from the applicant. The

J10, attached to the exchange, directed him in writtings on

y communi-

e £ bttt

26407494 to report for duty. This was followed b

cation No. I5M/Leave/UB/%4 ~95/4 dated 06.0B.94 wherein it

was made olear that unless he report for duty the entire

period of absence would be treated as 'pies-non'- The appli-

cant did not respond to tk communications ang remained absent xk

thus Inviting the invocation of principle of "™Wo Work No Pay '
through imposition of 'Dies=mon'.

9. That with regard to the statements made in para

4 VI, the réspondents state that the learmed Addl. Chief

Judicial Magistrate, Jorhat discharged the applicant from the
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charge of theft vide his order dated 20.05.96. This, however,
does not absolve him of the negligence of duty « The fact
remains that the costly Departmental stores were lost from
the Departmental building while the applicent was on duty to
guard the premises. The applicant failed to detect the mxm

o
loss and did not report the incident to the Departmental

P —

authority » Instead he immediately proceeded on leave without
et Sy

forwally handing over the charge. The applicant did not report

for duty on expiry of leave period and also did mot report his
arrest and custodial detention. This amounts to gross negli~

gence of duty and grave misconduct.

10, That with regard to the statements made :!.n‘ para
4 ,VI11, the respondents state that the appliocant had proceeded
on 5(five ) days leave on medical ground and remained untraced
aniﬂa_genf for nearly Z 2(two) year. The applicant has been a
c;aeusl m}a Temporary Status, he does not hold lien
against any sanctioned post. He could not be allowed to join
duty as he reappeared after nearly 2(two ) years and that too
without enquiring into his character and antecedent durirg the
period of his disappearance.

The applicent was also required to produce the |
Medical Certificate declaration from him tohave fully recovered,
from the illness and medically fit to join duty. The applicant
failed to produce the reguired Medical Certificate of fitness

even after he was called upon to submit the certificate.
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1. That with regard t6 the statements made in

para 4 .VI1I, the respondents state that the cases like that
of the applicant need not be referred to.Head of Telecom
Circle. The local TBS 'B' Officer ( in the rank of SDE) is
fully competent to decide such cases on merit. The local
officer has engaged the applicant and also utilized his
service as per loczl need and suitability of the labourer,
the applicant being a casual labourers and beirng Fudkix guided

by the rules of scheme of casual labourers.

12 & That with regard to the statements made in para

4 JX, the respondents state that the appliceant abstained from
duty for qfarly two years without intimation/permissione He

also did not respond to the official correspondence directing
him to report for duty. He deserted duty immediately after
costly departmental stores were stolen from the exchange
Premises without even reporting the loss/thefting of the stores
during Bis duty period. His conduct is not above suspicion

and he ?&% an explanation to his employer for his rdisconduot

and negligence of duty.

1% That with regard to the statements made in para
4,X, the respondents state that the applicents reply to the
notice was untenable and unsatisfectory as already stated in
foregoing paras. The applicant is not regular employee of the
Department and tke provision of CCS(CCA ) rules (suspension

and disciplinary proceedings) does not apply o the applicant -

14. That with regard to the statements made in para
4 X1, 4.Xii and 4 .XI11, the respondents state that the
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applicant was alloved to join duty on the basis of Judgement
and order dated 24 .3¢99 passed by the Hon'ble Tribunal in
117 of 1997. In their order the Hon "ble Tribunal
8 pleased to direct the Respondents Deparatment to allow
the applicant to join duty and also made clear that the

\_“____-___

M
applicent shall continue to be a casual employce with Tempo=-

rary Status till he is eligible for regularization. The

e I 1

Respondents Department has fully complied with the CAT's order e

15 That with regard to ¥ the mesp statements made in
pera 4 JX1V, the respondents state that the applicant has not

e —

performed any duty during the period from 24.07.04 to 20.06.99.

—

He 1s not entitled for the wages for the period. The applicant

has abstained from duty without intimation/permission. He
has also shown utter negligence of duty amounting to grave
misconduct and failed to produce the Medical Certificate

of fitness essential for resumption duty after availing leave
on Medical Ground followed by unauthorized ebsence. The
applicant is not a regular employee of the Department and ke
does not hold any lien against any sanctioned poste. During
bis absence, the respondents Department had to utilize the
service of other employee/labourer to perform the duty of the
apPlicant and inocur expenditure in the shape of wage to the

substitute labourer.

16. That with regard to the statementis made in para
4 XV and 4 XV1, the respondents state that the applicant is
not entitled for any remuneratiom/wege for the service not

actually rendered to the Depariment. He cannot demand what
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he does not rightfully earn. The applicant owee an edplanation

to his ewployer for his misconduct and abstention from duty wikhww
without any intimatiom.

17; That with regard to the statements mede in para

4 .XVII and 4.XVIII, the respondents state that the applicant s
edplanation is not tenable as he failed to give satisfactory
explanation of his conduct and abstention. Accordingly, the
pPeriod of absence has been declared as *Diesnon ' which means

that he will not receive any remuneration/wage for the pericd

as he did not perform duty.

18. That with regard to the statements made in para
4 XIX, the respondents state that the 'Dies non® is not a
Punishment in the present case. The casual labourers are
engaged for performance of duty whick cannot be manesged by
regular employees. Such labourers get the wage at the fixed
rate for each day of duty. No wages become payable unless

the full day&s is satlisfadtorily performed by the labourer

for any reason.

19. That with regard to the statements made in para 5.1
" and S.II. the respondents # state that in view of the facts
. of the case, the grounds shown in the case, can not sustain

. In law and hence the application is liable to be dismissed
| with cost .

20. That with regard to the statements made in para
& and 7, the respondents state that the applicant has made the
statement in para 7 by suppressing material facts and hence

| the application is liable to be dismissed with coste
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21 That with regard to the statements made in para

8(a), 8(b), 8(c) 8(d3 and 9 of the application, the respondents

state that under the facts and circumstances of the case and
more particularly in compliance with the order dated 24.3.99
passed in O.A- No.117/97, the applicant is not entitled to get
any suck relief as prayed for and hence the application is

liable to be dismissed as res=judicate and being devoid of

any merit.

In the premises aforesaid, it is ;
prayed that Your Iordships would be pleasedf_
to hear the parties. peruse the records |
and after hearing the parties and perusing

the records, shall further be pleased to

diemigs the application with cost.

ve!'ificaticn O e e oe 00 e
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JERIFICAZION

I 8ri Ganeeh chomds Sovrma s Presently
working as A=l Divceter Telecrm,. Cl_e,aog) "+ Deing
duly authorised and competent to sign this verification ,
do hereby sclemnly affirm and state that the statements made
in para | '1}5 Q\f

and belief, those made in para

are true to my knowledge

being

|metter of records, are true to my information derived there-

from and the rest are my humble submission before this Hom vle
'Tribunal.

I have not suppressed any material facts.

And I sign this verification on thie 2.3 th day of

};September. 2001, at Guwahati.

e

aslll, LIrecIor (e:mcom (Meys.,

0/0 the C. G. M. Telecom
Asearn Clircle. an.hntl»-‘iﬂlm‘?




