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R v A}\o})M o@ ew N\ 1. o‘hr I111/97uas allowed setting aside the order
\o_a ISR Y TS SN N R I whereby the applicant was removed from
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service, The aforementined order uas
set asidé by High Court in W.P.{(c) No.
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, 6655/99 on ths ground that the due notice
v e bbsafoe, |
J X was not sant,tﬁ the respondar;ts. At the
¢ f e P W SV
' I et W Y instan “the earlier order iigﬁ set aside
(3&/\’\/\/‘\‘ ?m—eél a\m\o&;%.w ‘ and ramltted back to the Tribunal to
T AN . R o0y, \‘,{% I decide on merits, By order dated 14 8(21
ISm %) /é@ 5‘37£°1° { th@/ Hon'ble High Court ordar.ed%—”th % 1
AR . Joolddl 1o Wl ﬁ no"f_ﬁﬁﬁ_ta——bssu.e_%uj&ca. The gperative
QAT Q) ‘ I»d»\ : portion of the High Court order dated
\ (’/\/\/\-Q\AA
to OKLLA. bUL \/\' %‘_ﬁ 14,842001 reads as follous g=
Q\N\ "\‘O’“VVW?% W,\lﬂv\ Y "2,The matter now shall go back
] { to the Central Administrative
o CM“Q AL Lo o Tribunal, Guuahati Bench to decida
TH 'S & ggj it afresh as per law. The parties
v D & . @\@\I I shall appear before the Central
J\LQLL \/ﬁ,a\ Raministrative Tribunal, Guwahati
e ! Bench on 25th of Saptember,200
00/\0 W 1“ Z to rsceive furthar instruction,
Thars is no nesd to issue notice

Leo eX I to the respondent as we have passed
this order in presencs of Mre Sunil
Sinha, learned counsel appearing
on behalf of MreK.KeMahanta,"

For the reason indicated above the matter
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was remitted back to thls \‘ ‘bunal '
\
to decide it afresh,
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The case is again listed today.
_ﬁr.S.Sarma,
“'red for tha applicant, Non® is

present for the respondents though

learned counsel apprea=-

“* High Court directed the respondants

- to appear through counsel, The case
is of 1999, and therefors the
matter requires to be posted for
hearing. We allowed the respondents
4 wesks time to submit uritten
statement, if any, else the case
uill E;ke exparte Fua—hse41ng,

- List on 13/12/0%1 for uritten :
%“statament and fixing the date of
- hearing,

-0ffice to communicate a copy
.wgf the order to the respondents, -

Vice=Chairman

l,tl,'

Sri A.Dsb Roy, learnsd St. C.G.S.C.

§ubmits that he will pe repres ent ﬁa%gtha

‘respondents_in this case. Three wekks

time is allowed to the respondents to?
file written statement, -

List on 11.,1.02 for order.

LB

| Member

X .
J Respondants are yet to File written

statement though time granted, List the
o matter for hearing on 23,2.2002,fax Tha
- IR ~ respondents may file uritten statement,if
within 4 weeks From today.

List on 25.2,2002 for hearings
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A. No. 436 of 2001

e

al .’Sr‘ C.G.S'C.

n ‘uritten statsment, e had alreadgy

. v -
o s

Tribunal, Alresady
;1régpohdents are giwmn time to File

written statement and no wuritten

statement i was forthcoming. Accord-
‘ingly, the matter

| Date o Order of the-Tribunal
: é- A,K.JFL. s —— : -
25.2,02 | :
; A , By order dated 14,8,2001 of /
s i, - the High Court, the matter was remittec
] sﬁgai;hack ‘to this

et

was posted for _
lhearing today, ﬂr.'A.Dab'Roy, learned

prayed for time to file

: ciiad
‘aiiowqu%o the respondents to file

: ‘written statement but not- Filed, We,

| houeuer, @illow ten days time tg the

% ‘respondents to file urltten statewent: '

List on 8.u.2002 Fur hearlng.

\ ~ Membegrc%

l Vice~Chai rman -
i
L

Mr. A.Deb Roy, learned Sr. C.G.S.
'C. appearing on behalf of the Respon—
fdents prayed for adjournment of the

'case mr to obtain necessary instruct-

\{ions. This 1is an old matter which

| was remitted to this Tribunal by

- order dated 14.8.2001 by the High

Court. In the order High Court )

ldirected the parties to appear vetore

ﬂ\this Tribunal on 25thg of September,

322001 to receive further instructionse.
’\It is also ordered that no further

" hotice need to be issued. The order

. yas passed in presence of MX¥ C.GaSeCa

) When the matter was reached here Mr.

.Deb Roy, learned Sr. C.G.S.Cs took

t*me to file written statement. No

: w&itten statement so far is filed

h‘r any step taken. Mr. Deb Roy,

again prayed for time to file written

Contd/~
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. We are not inclineg to

extend further four veeks
. time to

the Respondent g,
: Considering the factg 6f
f the case, the matter ig
: Posted for'hearing on
224342002, No further

. time shall be granted.

; The “espopdents nay prody-
ce the deﬁartmental Procee-
ding if so adviseq,

List on 2243.2002 for
hearing.
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“Court, kept in Separate sheets,
'The’applicaticn is allowed. pNo

| order as to costs.,
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CENTRAL ADMINISTRATIVE TR
IBUNAL
GUWAHATI BENCH

Orjginal Application No. 436 of 2001

Dat e of DeCi Sim J‘cec.ﬂaﬂpzoooooza

~ Mrs Nibedita Sarma - : : )
: T T e e = = e e e JPetitioner(S) .

R R ey

Mr B.K. Sharma, Mr S. Sarma and

Mr D.K. Sarma ] _
== = e we = . o AdvVOcate for the
Petitioner(s)

- ~VersyusS-
X ’ . P ”
- ~The Union of India and others . _
S| e co ow coa ogma e S ‘= - ‘;.Resrjndentf fvl)
- « M A. _Deb Roy, Sr. C.G.S.C. _
= e ==, T T ke e em e e ocw e o Ad vocata for the

Respondent{s)

THE HON'BLi MR JUSTICE D.N. CHOWDHURY, VICE-CHAIRMAN

HON*BLE MR K. K. SHARMA, ADMINISTRATIVE MEMBER

=]
B

1. Whethe v
, I Reporters of local Papers. may be allowed to see the

2. To ke referred to the Reporter or not ?

3. Whekher thei i i ' |
, : heir Lordships w1sh to see the fair copy of the Jndument ?

4. Vhether t dgm ' .
t he Judgment is to pe circulated to the other Benches ?

J .
udgment delivered by Hon'ble : Vice-Chairman
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Original Application No.436 of 2001

Date of decision: This the 18th day of Aprili12002

The Hon'ble Mr K.K. Sharma,

Mrs Nibedita Sarma
resident of Bye lane No.5,
Zoo Narengi Road,
Guwahati.

By Advocates Mr B.K. Sharma, Mr S. Sarma

and Mr D.K. Sarma.

By

- versus -

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

Administrative Member

ceaees Applicant

The Council of Scientific & Industrial Research(CSIR)

represented by its Director General,
Rafi Marg, New Delhi.

The Regional Research Laboratory.,

(Council of Scientific & Industrial Research)

Jorhat, represented by its Director.
The Director General,

Council of Scientific & Industrial Research;,

Rafi Marg, New Delhi.

The Director,

Regional Research Laboratory,
Jorhat.

The Union of India,

represented by the Secretary to the
Government of India,

Ministry of Science and Technology,
New Delhi.

Dr C.N. Saikia,

Scientist-II,

Regional Research Laboratory,
Jorhat (INQUIRING AUTHORITY).

Advocate Mr A. Deb Roy, Sr. C.G.S.C.

A~

......Respondents
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O R D E R (ORAL)

CHOWDHURY.J. (V.C.)

The following are the reliefs applied for in this
application under Section 19 of the Administrative
Tribunals Act, 1985

i) To set aside and quash the impugned order of

removal from service imposed upon the

applicant vide Annexure-9 order dated 25.4.96;

- ii) Upon setting aside and quashing of the
Annexure-9 order dated 25.4.96, the applicant
be given all consequential benefits including

arrear salary etc.
iii) Cost of the application.

iv) Any - other relief or reliefs to which the
applicant 1is entitled under the facts and
circumstances of the case and/or‘ as may be

deemed fit and ©proper by this Hon'ble
Tribunal. |

By the impugned order 25.4.1996 the applicant wés imposed
the penalty of removal from service as a disciplinary
measure. The,CASé;haé éilong:and checkeredl history. The
applicant ‘'joined the service the - Regional Research
Laboratory (RRL for short), Jorhat under the Council of -
Scientific and Industrial Research (CSIR), Government of
India in the year. 1964. She was confirmed as Junior
Technical Assistant. In the year 1977 the applicant took
earned leave initially for a period of fifteen days.
According to the'applicant she applied for extension of

leave from time to time. It was pleaded that she submitted

| leave application supported by medical certificate. She

temained ébseht, till Jahuary 1986 and by order dated

16.1.1986 she was removed from service for unauthorised

"+ absence without holding any enquiry. The applicant knocked
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the d§or of this Tribunal assailing the order of removal.
The order of removal was set aside by Judgmeqt and Order-
dated 23.2.1991 in 0.A.No.176 of 1990. While setting aside
the order of removal, the Tribunal remanded the case to
the Disciplinary Aﬁthority with a direction to appoint an
Inquiry Officer aﬁd'also to conduct the managerial enquiry
fof affording a reasonable opportunity to the applicant.l
The ‘Tribunal directed the respondents to. complete the
enquiry witﬁin a period of ninety days.

2. The respondents initiated a disciplinary proceeding
against the applicant by serving the articles of charge
alongwith the Statement of imputations on her asbper the

provisions of Rule 14 of the CCS (CCA) Rules, 1966. The

applicant was asked to show cause as to why penal action

should' not be ﬁakenvﬁagaihst het. -The applicént showed
cause 1in writing vide stétemenﬁ dated 14.8.1991 denying
the allegations made against her. The authoritf_decided to
enquire into the matter and appointed an Inquirf Officer.

By order dated 11.11.1991 the charge was amended by citing
the appropriate Rule.' The authority recorded some
evidence. The applicant was allowed to be defendéd by a
lawyenvathorhat}'The proceedingudid\notycoﬁé'to an end
within the time specified by the Tribunal. The applicant
again moved the Tribural by way of Misc. Petition No.65 of
1991 on- the failure of the authority to complete the
departmental proceedin§ within the prescribed period.
When the aforementioned M.P. was ﬁpending décision, the
respondents filed M.P.Nos.149 »pf 191 and 12 of 1992
praying for extension of time. By order dated 4.2.1992
both the M.P.s filed by the respondents were rejected. The
Tribunal also quashed the disciplinary proceeding- since

the respondents failed to ' complete the disciplinary

proceeding within the period specified. The respondents

X

d
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moved the Supreme Couft by way of and SLP (Civil Appeal °
NOS.veeeee-.. Of 1996) arising out of SLP (Civil) -Nos.477-
{ 478 of 1994). The Supreme Court by Judgment and Order
dated 26.2.1996 ordered the authority to complete the
| disciplinary proceeding that was initiated against - the
applicant within a period of two months from the date of
f the order of the SupremefCourt. By order dqted 28.2.1?96 a
new Inquiry Officer was appointed replacing the earlier
Inquiry Officer to enguire into the charges against the
applicant. By Annexure 3 the respondents also appointed a
Présenting Officer. By communication dated 28.2.1996 the
applicant was served with a notice indicating the
authority's decision to complete the enquiry as per the
V direction of the Supreme Court.v The applicant was also
informed that the written statement against the articles
of charge forwafded with her letter‘dated 14.8.1991 would
be taken into account. Accordingly the enquiry was
| conducted on two dates and two witnesses were examined by
the Disciplinary Authority on its behalf. Thevdisciplinary-
! proceeding waé closed and the Inquiry Officer submiﬁtted
his report holding the applicant guilty of the charges.
 The Disciplinary Authority by the impugned order
accordingly imposed the penalty of removal from service.i
lThe‘applicaﬁt submitted representation against the enquiry
report and alleged that the enquiry was not fairly
conducted and the same was concluded with wundue haste
without providing adequate opportunity to her to adduce
the charges in contravention of the fules. The applicant
[ submitted her appeal, but since it was not decided the
\//__’,//\//applicant ‘moved the O0.A.No.l11l of 1997 before this
l Tribunal. This Tribunal wupon hearing the respeétive

parties and considering the materials on record by

l ' , Judgmentceeeeeses
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Judgment and Order dated 11.1.1999 sefvaside the order of
.1 removal holding the applicant as deemed to be in service.
Against the said order the respondents moved thé High
Court mainly on the ground that due notices were not sent
; to the respondents. The High Court accepted the plea of
h the respondents and held that the Central Government

Standing Counsel who accepted the notices was not

‘authorised to accept the notices on behalf of the
f | respondents. The order‘of the Tribunal dated 11.1.1999 was
i ' accordingly set aside by the High Court by its order dated
: 14.8.2001 and the matter was remandéd back to the Tribunal
. for a deé;sionion mérit on quashing the earlier ﬁudgment.
After the matter was remanded to this Tribunal, the
respondents were allowed to submit their written statement
gx and accordingly the respondents submitted their written
statement dehying and disputing the «claim of the

applicant.

ﬂ 3. The )learned counsel for the applicant assailed the
i order of removal on the ground of procedural impropriety
and also for denial of a reasonable opportunity to defend

. her case. Mr S. Sarma, learned counsel for the applicant

also assailed the decision of removal on merit and
' submitted that the respondents fell into obVioué error in
E holding the applicant guilty of the chargés; Lastly, Mr
Sarma stated and contended that the impugned order of
removal, at any rate was/1is arbitrary and
disproportionate.
P 4. Mr A. Deb Roy, learned Sr. C.G.S.C., refuting the
fk%\//plea of the applicant stated and contendedblthat the
, C authroity provided fair and‘reasonable opportunity to the
[ h

applicant to defend her case. The applicant participated

l il’l.........’




in the enquiry and failed to rebut the charges. The
Inquiry Officer rightly and lawfully enquired into the
matter and on consideration of the materials on record
found the applicant guilty of three charges out of four.t
The Disciplinary Authority considering the merits of the
case and the gravity of the misconduct, on assessing the
fact situation passed the impugned order in accordance

with law.
5. Before entering into the merits of the decision it

would appropriate to refer to and cite below the articles

.of charge:’

"Article I

That the said Smt Nibedita Sarmah while
functioning as Technical Assistant in Regional
Research Laboratory, Jorhat during the period from
June 25, 1979 to January 16, 1986 proceeded on
Earned Leave initially for 15 days w.e.f. June 25,
1979 to July 9, 1979 and thereafter extended her
leave from July 10, 1979 to October 27, 1979 with
the production of medical certificate and from
October 28, 1979 to January 15, 1986 without
production of medical certificate. She overstayed
her leave without any approval from August 14, 1979
to date thereby contravening Rule of C.C.S.
(Leave) Rules as applicable to Council employees
from time to time." ‘

By Memorandum dated 11.11.1991 the Disciplinary Authority
amended the earlier Memorandum dated 30.7.1991, which is
reproduced below:

"Whereas an inquiry under Rule 14 of the CCS
(Classification, Control and Appeal) Rules, 1964 is
proposed to be held against Smt_ Nibedita Sarmah,
Technical Asstt. III(1l) vide Order No.RLJ-19(50-
Vig/90 dated 30.7.91 served on her, the undersigned
in exercise of powers conferred on him substitute
the provisions of Rules quoted in the Article of
charges in Annexure I forwarded to Smt Nibedita
Sarmah under Memorandum No.RLJ-19(50)-Vig/90 dated
30.7.91 as under:-

o In Article I Substitute "CCS (Leave Rules) as
1 applicable to Council employees from
time to time" (in line 10 & 11)

with " 3 (i) (ii) and (iii) of CCS
(Conduct) Rules, 1964 as made
applicable to the . employees of
CSIR/RRL, Jorhat.
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In Article II Substitute "Rule 3 (i) of cCCS
(Conduct) Rules as applicable to
i Council employees" (in line 10, 11 &

; 12) with "Rule 3(i)(ii) and (iii) of

CCS(Conduct) Rules, 1964 as made

| applicable to the employees of
; : CSIR/RRL, Jorhat." '

i In Article III Substitute "Rule 3 (i) of CCS

' (Conduct) Rules as applicable to
\ Council servants (in 1line 9, 10 &
i 11) with "Rule 3 (i) (ii) & (iii) of
‘ : ' CCs (Conduct) Rules, 1964 as made
applicable to the employees of
CSIR/RRl, Jorhat."

In Article IV Add "Rule 3 (i) (ii) & (iii) of CCS
(Conduct) Rules, 1964 as made
applicable to the employees of
CSIR/RRL, Jorhat" at the end of the
present charge.

The receipt of the Memorandum may be
acknowledged."

6. The applicant submitted her written statement and

| while denying the charge she stated that she submitted
! leave application to the Director, RRL from time to time
\

| against the period of her leave from 13.8.1979 to 3.4.1989

excluding the period of her illness. During the period of

% illness she had submitted her leave application through

.E her relatives and friends. All the leave applications

exéepting a few were supported by medical certificates.
! . .

| She stated that since after her marriage in 1977 she was
not physicallyl well and was wunder continubus medical
treatment for a long period. She stated_that her illness
was borne by medical testimony, which was submitted to the
i Director, RRL in original with the leave application and
i' refer?ed to some of them. She accordingly denied the

charges. The applicant asserted that she submitted leave

| application to the Director, RRL with effect from 1.1.1983

\///__//)~VV/E0 3.4.1989. She attended office regulafly therafter, save
] | '

. and except some days when she was not allowed to attend
the office and she was even not allowed to see the

‘l Director. From 4.4.1989 to September 23 the applicant was

l - debarred...cceceeces



debarred by the authority from attending the office when

she was served with a copy of the order of removal. She

submitted representation before the authority. Failing to

get appropriate remedy she had to move .this Tribunal.

7. After the decision of the Supreme Court, the

respondent authority took up the matter‘ and the

preiimiaary hearing took place on 8.3.1996. On 8.3.1996
the applicant submitted two applications - one addressed
to the Inquiry Officer ahd the other to the Director, RRL.
In the first application she prayed‘ before the Inquiry
| Officer to proceed with the enquiry after the stage
without taking note of the preliminary hearing held by
the earlier Inquiry Officer. The applicant also prayed
for assistance of an Advocate. It was contended that as
the enquiry was a continuation of‘the previous one she was
to be allowed assistance of an Advocate as was allowed to
her earlier. The Inquiry Officer turned down her prayer
for legal practitioner on the ground 'that the new
; Presenting Officer was nat. a legal practitioner or a
lawman and accordingly the Inquiry Officer ordered that
the enquiry will proceed without legal pracfitioner on
either side. The charge was explained to her and she
pleaded not guilty of all the articles of charge. The

Inquiry Officer had intimated that the Presenting Officer

had already supplied.copies of the listed documents on
23.12.1991 and therefore, ‘the charged official agreed that
there was no need for inspection of documents. The charged

: official was directed to submit a list of additional
\ | ! ocuments and list of witnesses, if any in her defence
\//Q\V///\//jlong with full particulars of the documents regarding the
-{ " relevance to the articles of charge. The next hearing was

‘ _

posted on 14.3.1996 and it ‘was ordered that the hearing

WoOUld.eeeeoooeanas




continue on a day to day basis. On 14.3.1996 the hearing
commenced as séheduled. The applicant wés asked whéther
she Had her Defence Assistant and the applicant stated
that she was away ffom RRL, Jorhat for a long tiée and she
was not in a position to take assistance from any Council
employee as defence assistant and she would proceed with
the enquiry without any defence assistanﬁg On the prayer

of the Inquiry Officer the case was adjourned for a day

and it was posted on 15.3.1996.

8. From the records it appeafs that one Shri P.C.
Tamuly was examined on behalf of the Disciplinary
Authority. In his deposition he stated that he took charge

of the Head of the Division during -1985 for about three
monfhs when Shri A.K. Hazarika the then Head of the
Division went abroad for higher studies. Shri Tamuly
stated that the applicant who was attached to His Division
duriné-l979 to 1986 was absent from 25.6.1979 and to the

best of his knowiedge he did not receive any joining
report from her. The witness . was crossexamined i by the

o ' applicant. The witness did not prove any document. The
‘ other witness examined by the DiSciplinary Authority was
the Section Officer and Administrative Officer during
1979 to 1986. He was handling the personal file of the
applicant. He stated that the charged official submitted
twentyone leave applications during the périod from
25.6.1979 to 31.12.1982. Only in her application dated
25.6.1979 she mentioned the naturé of leave. In all other
applications the nature of leave was not mentioned. In all

the applications the ground for leave was 1illness. She

submitted medical certificate covering the period from
v |
25.6.1979 to 27.10.1979. No medical certificate was

submitted for the remaining period. There was no leave

application.eeceececcenecs
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application for ‘the -months of March, July, August and
September - 1982. She was sanctioned 1leave due and
-admissible from 25.6.1979 to 13.8.1979 and no leave was
sanctioned to her for the remaining period. She was
directed to subhit medical certificate in support of her
illness. By telegrams dated 11.1.1980 and 10.6.1981 and
0.M.s dated 13.6.1980, 5.3.1981 and 23.4.1981 she’was
directed to report for duty. He also stéted that there
was no application for leave from 1.1.1983 to 15.1.1986.
The Inquiry Officer submitted his report holding the
applicant guilty of the articles 1, 2 and 4 of the
charges. In respect of Article 1 the Inquiry Officer came
ot the finding that the evidence adduced on behalf of the
Disciplinary Authority was clear and was not in any way
contradicted by the charged official. Therefore, the
charge was proved. So also;as regards Articles 2 and 4.
The Inquiry Officer, however, held that charge 3 was not
proved. In analysing and aSséssing the evidence on record
as regards the articles of charge, the Inquiry Officer
took note of thé applicant's submission that she took®
leave as éhe was under treatment of a Sr Governﬁent
Doctor and theréfore,. if medical leave could not be
sanctioned, other kinds of leave should have been
sanctioned to her in view of the fact that .she had

rendered long service. The Inquiry Officer held that the

oral evidence of CW-2 on behalf of the Disciplinary

Authority had given a clear picture of the circumstances

surrounding the case that the charged official was not

.\;/’_;f,~§ﬁénctioned leave from 14.8.1979 to 31.12.1982. In other

words, the charged official did not impeach the accuracy

or credence of the deposition of CW-2. Addressing to her
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plea that the applicant submitted application for leave
alongwith medical certificates, the Inquiry Officer held
that the stetement lacked conviction as the same was not
supported by any evidence like Certificate of Posting,
Acknowledgement slips, letter of confirmation of delivery
ffom the Postal autho}ities etc. The allegation of other
charges were also explained by the Inquiry Officer and
held that the charged official did not produce any oral

or documentary evidence to impeach the value of evidence

submitted by the Disciplinary authority.

9. The applicant submitted her representation on the
enquiry report. In her written statement she stated that
!  she was a Government servant without any legal training
or background and that the  accusation threatened her
very livelihood. Her prayer to take assistance of a legal
practitioner nas rejected: outrightly by the Inquiry
Officer without considering the relevant facts. She also
? é pointed out ehat it was not possible for her fo engage a
Council employee to assist her in the .proceeding after a
lapse of so many years. She alleged that the enquiry was
conducted hastily and the enquiry report was based on the
versions and the written brief of the Presenting Officer.
The Inquiry Officer did not call for the relevant files

. and the Attendance Register to vérify her categorical
denial of charge-IV, that except on certain days she
attended office on other working days. She stated that as

| é against article IV she denied the charge as receipt of
| all the applications for the entire period of leave was
\///_;_ﬂy/\/yery' elearly admitted by thevDiseiplinary Authority»in
: ~article I. She mentioned that her absence from oftfice was

due to her protracted illness - supported by the
| certificates from the medical experts. The RRL authority

doubtedeeeeeas .o
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doubted about her illness and requested the
Superintendent, Gauhati Medical College to constitute a
Medical Board for her medical examination. However, the
constitution of the Medical Board was avoided when thé;

authority came to know that shé was bedridden with

‘illness.

10. The Disciplinary Authority by its order dated
25.4.1996 passed the penalty of removal of the appiicant
from servicef The full text of the order is reproduced
below:

"WHEREAS Smt Nibedita Sarmah, Technical
Assistant Gr. III(1l) was informed of the proposal
ot hold an inquiry against her under Rule 14 of
the CCS(CCA) Rules, 1965 vide this Office Memo.
No.RLJ-19(50)-vig/90 dt. 30.7.91 & 11.11.91 and
Memo. No.RLJ-19(50)-Vig/90-96 Vol.IV dt. 28.2.96
along with which a Statement each of (i) Articles
of Charge, (ii) Imputations of Misconduct or
Misbehaviour in support of the Charges, (iii) &
(iv) A list, each of the document by which and of
witnesses by whom, the articles of charges were
proposed to be sustalned, were also forwarded to
her.

2. AND WHEREAS an inquiry in the case of Smt.
Nibedita Sarmah was conducted by Dr. C.N. Saikia,
Scientist E.II, who was appointed to inquire into
the articles of charge vide this office Order No.
RLJ-19(50)-Vig/90-96 Vol.IV dated 28.2.96. The
Inquiring Authority submitted his findings vide
his report dated 2.4.96, a copy of which was
forwarded to her vide letter No.RLJ- 19(50) -vig/90-
96 Vol.IV dated 4.4.96.

3. AND WHEREAS on careful consideration of the
report of the Inquiry Officer, other records of
the case and the representation .dt. 16.4.96 of
Smt. Sarmah, the undersigned has agreed with the
Inquiry Officer in respect of the charges with

"findings of the Inquiry Officer in respect of the
articles of charges No.I, II and IV and holds that
these charges also stand proved due to the reasons
that the CO was given all reasonable opportunities
to defend her case and her failure to produce,
documentary evidences  of submission of her
applications for leave with MC with proper
acknowledgement in support of her claim.

_ C ' 4. NOW, THEREFORE, after considering the records
\L///’“’*/’—\/// of Inqguiry and the facts and circumstances of the
: A

case, the undersigned has come to the conclusion
that Smt. Nibedita Sarmah 1s not a fit person to
be retained in Council (CSIR) Service and hence
ends of justice require that the penalty of
removal from service which shall not be a

disqualification....... ceecne
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disqualification for future employment under Rule—
| II(viii) of CCS(CCA) Rules, 1965. The penalty of
: removal from service under the above stated rules

is accordingly hereby imposed on Smt. Nibedita
M Sarmah with immediate effect.":

UThe applicant submitted her appeal before the Director

1
lGeneral, CSIR by appeal dated l7.b.l996. Since the same
l .

Mwas not disposed of the applicant again moved the
i :
! _

Lﬂribunal assailing the legitimacy of the impugned order
i

of removal dated 25.4.1996 as
H

discriminatory.

arbitrary and

F_E,,i__ o
-

In this application the applicant assailed the

-0

order of removal on the ground of procedural 1mpropr1ety

nd also challenged the said order on merit as legally

T

nsustalnable. The respondents after remand of the order

of the Tribunal by the High Court submltted their written

]

statement denylng the allegatlons; According to the
\

respondents the applicant was provided the reasonable
gpportunitles. She participated in the enquiry and taking
fnto account the resport’ of the Inquiry Officer and other
nelevant records the applicant was found gullty of the

cbarges and accordingly the impugned order of penalty was
1 ,

ibposed.

| .

I

l@. Mr S. Sarma, learned counsel for the applicant,

pressed the ground of infraction of Rule 14 of the Rules
fi i

by not allow1ng the applicant to take the aid of a legal

| practitioner and of defence assistant to defend her case.
\

Admittedly, the applicant was - allowed to defend her case
through a legal practitioner, but when the case was
remanded by the Supreme Court at a subsequent stage,

the authority engaged a Presenting Officer substituting'

“the earlier Presenting Officer who. was an advocate. As

!
\ |
mentioned earlier the applicant prayed for the assistance

o% an advocate. The Inquriy Officer on his own, instead
“ )
! Of ceveenees
! |
rl
|

|
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:of referring to the Disciplinary Authority, fejected her
;prayer for assistance of a legal practitioner and ordered
Ethat the enquiry was to proceed without .legal
:practitioner on either side and the next date of hearing
éwas fixed on 14.3.1996. The Inquiry Officer postéd the
ématter for enquiry on 14.3.1996. The Inquiry Officer even
@nquired from the applicant as to whether she had ény
defenée assistant, where the applicant answered that she
Ecould not enlist the help of any Council employee as
;defence assistant. It is not improbablé for such a person
Inot findiﬁg a person from aﬁongst the employees to render
_@ssistance within the short period.‘The applicant was at
zleast not ordered on 8.3.1996 for arranging a defence
assistant. The statutéry rule itself makes provisions for
pngaging legal ©practitioner as well as Government
| ;er§ant. Such measures are provided in the statute
énébling the delinquent officer é fair and reasonable
scope to defend its interest. Rules. as well as

. ﬁnstructions are made to render justice and td enable.the
bfficer to take steps for defending his/her case. The.
&nquiry Officer and for that matter the Disciplinary'
v?uthority seemingly overlooked those - aspects of the
v@atter. There was thus infraction of Rule 14 of the Rules
énd the applicant was denied a fair enquiry. We have
glready indicated about the nature of testimony. Save and
;xcept the ofal testimony there was no other documehtéry
evidence in support ofvthe charges' that the applicant
; ' . overstayed her leave without approval and that her leave
L//\’//KY/@as ﬁoﬁ‘sanctioned and directed to report for duty as
%ell as the_allegation that she remained unauthorisedly

,ébsent from duty without any application.
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13. In the written statement filed by the respondents
before the Tribunal one of the documents annexed is a

letter bearing No.RLJ-13(43)-Estt/64 dated 25.2.82

|
ﬁ addressed to the Superintendent, Gauhatil Medical Collegé
E for medical examination of the applicant, copy of which
| was endorsed to the applicaht, wherein she was informed
j that her request for grant of leave or otherwise would be
f decided only after receipt of the medical report from the
; Medical Board. The said document itself indicated that

the applicant at least applied for leave and the

] respondents informed her that her request for leave would

ﬁ be decided only after receipt of the report from the
|

I Medical Board. The departmental witness, Shri P.C. Tamuly
[ did not state anything as ‘to her léave applicétidns. The
wtness No.2 only spoke about her sanctioned . B leave and
stated that there was no application for leave for the
ﬁ months of March, July, August and September 1982, whereas
| the communication datéd'25.2;l982 itself described the
! | applicant as on leave and éhe was told fhat her request

‘ 7 for grant of leave would be decided ohly after receipt of

i the medical report.

f 14. We have already referred to the articles of

‘

ﬁ charge. The article I itself indicated that the applicant
il : - ‘ :
proceeded on leave with production of medical certificate

upto 27.10.1979 and from 28.10.1979 to 15.1.1986 she was

H ‘on leave without production of medical certificate. The
| | »
! Inquiry Officer in holding the applicant guilty of the

cahrges failed to take note of the nature of the charge

| and the materials available on record and acted on
W - : '

i presumption without considering the fact situation.

The épplicant at'ieast pointedly referred to the lapses

of the Inquiry Officer in her représentation submitted to




16 : W

| the Disciplinary Authority. The Disciplinary Authority
only took note of the report of the Inquiry Officer
[ without'even considering her representation and imposed
i the penalty of removal without due application of mind té
‘ the facts and circumstances set out theréin. According to
the inquiry Officer and the Disciplinary Authority

| charges I, II and IV were proved. Charge I was for
. . LN

!

| contravention of the CCS Leave Rules and charge IV was

{ for unauthorised absence. According to the own showing of

. the respondents the applicant was on leave at least as

per the letter dated 25.2.1982. Charge II was for failure

i to maintain devotion to duty‘under Rule 3(i) of the CCS
| 1 .
! Conduct Rules and therefore, for the alleged

icontraVent‘ion of Rule 3 (i) (i%) aqd (iii) of the CCS
| (Conduct) Rules, 1964. While passing the impugnéd order
. the respondents also failed to take into account the
relevant factors. The gravity of misconduct ‘alans
depends on the nature pf the‘conGUCt. THe findings of the

i Inquiry Officer are thus not sustainable on.the ground of
\ ) k

3perversity. The Disciplinary Authority also faltered in
i _
"its decision

making process in totally relying upon the
‘ . .

greport of the Inquiry Officer without considefing the‘
iversion of the applicant reflected 1in hié written
Estatement and the written representation.

i:15.

~ On an overall consideration of the facts and
icircumstances in its entirity, the impugned order of

kemoval of the applicant from service dated 25.4.1996 is

ge of superannuation and therefore, the question of her

%ot sustainable in law and accordingly the same is set
j%side and quashed.

%6. The applicant has by this time attained the
% _

|

reinstatement...
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reinstatemenﬁ does not arise. She will, however, be
deemed to be in service cayying allvthe service benefits
till the date of heri attéinment of the age of
superannuation. In addition she will also be eligible for
all the service benefits including the retiral benefits.
In the circumstances of the case the applicant shall be
entitled for 50% of her salary till she attained the age
of superannuation on adjustment of her leavg. The
respondents are direéted to éomplete the exercise as
eariy as possible, preférably within three months from

the date of receipt of the order.

17. . ~ The application is accordingly allowed. There

shall, however, be no order as to costs.

\ﬁm

( D. N. CHOWDHURY )
ADMINISTRATIVE MEMBER VICE-CHAIRMAN
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IN THE GAUHATI HIGH COURT . Qj{

(THE HIGH COURT OF ASSAM:NAGALAND:MEGHALAYA:MAN;PUR:

TRIPURA :MIZORAM AND ARUNACHAL PRADESH)

WRIT PRTITION (C)NO,6655/99, ,

1,The Council for Scientific And
Industrial Research (CSTR) represented
by its Director General,Rophi Marg,
New Delhio :

/
2.The Regional Research Laboratory
(Council of Scientific and Industrial
Research),Jorhat, represented by its
Director,’

3. The Director General,The Council of
s Scientific and Industrial Research,
Rophy Marg, New Delhi, .

4, The Director,Regional Research
-~ Maboratory, Jorhat,

LR R N BN J .PEtitionerS.

=VersusS=

1, Mrs, Nibedita Baruah,
resident ofBy-lane No,S5,
Zoo=-Narengi Road,Guwahati-781021,

- 2. The Central Administrative Tribunal,
\ Guwahati Bench, represented by the
Registrar, Guwahati,
. eeeeseseeRespondents,

A

P R E S E N-T

THE HON'BLE MR JUSTICE JN SARMA
THE HON®BLE MR JUSTICE PG AGARWALA

" Appearence for the Petitioners.... Shri S.Sinha,Advocate,

\ e

Shri DK Sharma,Advocates,

‘Appearence for the Respondents.... Shri B.M,Sarma,

Date of hearing eeees 14/08/2001, |
Date of Judgment(Oral) \ eees 14/08/2001,”

- .
- — - —— -

Contd......z/'
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JUDGMENT(ORA L)

BY HON'BLE MR JUSTICE
JN SARMA,

\

1, This Writ petition ‘has been filed by Respondents No.i

‘ to 4 against the judgment'in the original application No,

111 of 19997 before Central Administrative Tribunal, Guwahati

The whole grievance of the petitioners is that the Judgment
dated 1l1th day of January, 1999 was passed by the Tribunal_
without issuing notice to them and without hearing the
learned counsel for the petitioners, It is contended that
notice was deemed to be served as it was served on learned
counsel for Union of India and at the time of hearlng only
the Senior Central Governnent standing Counsel was heard,
But he is not the authorised representative of the present
petitioners. As a matterdE fact no notlce was issued to

[ o

_ the Respondents. The Central Government standing Counsel’

o LY

on a wrongkunderstanding accepted the notice. The peti=-
-tioner before the TribunalAwas an empioyee of the Respon=
-dant No.l and her removal order was challenged before the
Tribunal. As such it was the bounden duty to send notice

to the Respondent., The Central Government Standing Counsel
[ 4
was not authorised by the Council to accept notice on

V4

'

behalf of them, In that view of the matter the impugned

order dated’ llth day of January,_1999 shall stand set aside

Fa e r——
= ———

as it was passed exparte without giving a chance to the
Respondent to make their submission. It is violative of
principle of natural justice.
2, The matter now shall go back to the Central Administra-
~ | ~ ‘ -tive Tribunal, Guwahati Bench to decide it afresh.as per °
law, The parties shall appear before the Central Adminis=-
T\\\ " -trative Triﬁunal.,Guwahati Bench on 2§E§ of Septenber.n

- 2001 to. receive'further instruction. There is.no need to

. ) issue notice to the Respondent as We have passed this

A}

order in presence of Mr, Sunil Sinha, learned counsel

appearing on behalf of Mr.K.K.Mahanta.:j
e

\C‘On‘td......3/"
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4, It is negdless to say that We -have not decided this matter

on meriﬁ. But We have nemitteduback‘this matter’becausé'of tha

'position as indicdted above'byvquashiﬁg the earlier/budgmenté

-
4 .

5. We have héard Shri B.K,Sarma, learned counsel for the = “-
~ Respondent. - . .
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Fursuant  to the said-order of the Apes Court, - the

o

Director, REL,  Jorhat, vide order dated  98.7.%4

. 3
appointed  Dr.C.MN.Saikia, Scientist E-T1. REL, Jorhat,

5

as the Enguiring Authority to enguire into the charges

Framed against  the applicant.  He also appointed

Fresenting OFfficer and forwarded the Charge-sheet dated
. ’

20.7.91. The Respondents  submitted her  written

statements - vide her letter dated 14.8.91 'dmnying all
the oharges and the Enguaring Authority vide letter

e the Applicant (Re

b

dated 1.3,94 as spondent here-in)

AT A in bhe

4
to  attend the enquiry on B.6.96 at 11.00
oftice of the RRL, Jorhiat. Accordingly  she  appearsed

before the  Enguiring Authority on the =aid date.

HDWﬁyerg her request for Defente Assistant was  furned

tonany by the Enguiring suthority on the ground that such

&  request  does not Fall within the surview of the

r

situation under which e gensnt of legal practitioner

e justified. The Enquiring Althority  then hurriedly

conducted  the procesding for completing  the &AM

without giving the applicant the minimum opportunity of

cadequate defence and closed the procesdings aricl

Y

submitted the report to the Disciplinary Authoritv. The

Disciplinary Authority vide its letter dated 4.4.94

forwarded a copy
/

y Feport to  the

apnlicant . Thereuson she submitted her representation
¥ ¥ B i

dated 14.6.94. Howsver, the

Cormtd. . ...
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advocate,

& o That the Fﬂt%ﬁimﬁ@ﬁ% respective state  that
on 13-4-99  fhe REL, Jorhat received a copy of  the
Judgment and Ord@r'dat@d 11359 waﬁﬁed hy'the lesrned
CAST in Original énplwﬂa*umn Mo, 111/97 %nd on o receiph

af  the said copy, the Fetitioners for the First  time

came Lo know  about the case  and the

maboratory took up the matter with the learned
: <

[as
™y
0

explore  the posibilities of Filimg &

Feview Petition  before the Hom ble High Court. The
tearned C.6.8.0. after examining the records  declined

o File application for review for settine ide  the

order  and opined that the Fetiticner Wl g
rather, filed Qrit Application  before the Hon'ble
Gauhat i High Court challenging the legality ar
validity of the Judgment and Order of the learned AT
cated iiéinWén'ﬁmcmrdinglyg thereafter, the casze was

wltimately taken up with the learned Sr.0 G0 of

i Hon'hle High Court  for  Filing this Writ

ﬁ;pjzc bion against the said Judgment and Order of the

tearned CAT, who atfter examining all the documents  in

/

-~
i

¥

0 challenge the said Judgment and Order

details aqreed t i
of  the  learned CAT before thio Mo ble  Court and

secordingly  this  Petitioner has  been  ¢ow preferreds

bBefore this Hon bhle Court,

Contd. . ...

T+ through Shri B.G.Bosumatary,  learned,
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! And for which act of kindnet

w&mmm

amoin cuty b
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a writ in the nature of QCertiorars
and/or  any obther appropriate  writ,
direction, order or orders shall not
brs iﬁﬁu@dféaﬁﬁﬁﬂ‘ guashing the

impugned Judgment and  Order dated N

11:1.9% naaaed by thes lTearned
11.1.99 i by  th !

Central Ydministrative Tribunal,
Bauhati Bench, in Original
Application No. 133171997 and  upon
)
perusal  of  the records and upon
hearing the show cause, i+ any, be
graciously pleased to made the Rule
) N o= M
ghﬁqlut@u .
D
It is further praved that pending
disposal of the application, the
operation  of the impugned  Judgment
angd Order may kindly be staved.
. the humble Fetitioners,
shall ever-pray.
R, AFFIDAVIT B
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AFFIDAVIT

I, Shri (Dr.) Jagir Singh Sandﬁu,‘aged about
56 years, son of Late Sadar Labh Singh, resident'of
Jerhat, Assam, a Hindu by religion, Govt,empléyee by
profession, do hereby solemnly affirm and state as

under :-

b1, That 1 am serving as the Director of Regional

i N

ﬁi Research Laboratory, Jorhat and fully conversant with the
- facts and circumstances of this case and competent to swear

this Affidavit,

-2. A_ That the statements made in this Affidavit as
well as those made in paragraph 4 (Petly), 6,7, 2,18, 19
of thé accompénying petition are true to my knowledge, those
) mede in paragraph i, 2/; 3.4 (Pw*b) R S’; S
. being the matters of record are true to my information,
derived therefrom and the rest are my humble submission ’ !
before this Hon'Ele Court, | |

S Ard in witness whereof I put my hand unto this .
| affidavit on this 23 day of dewamben-1999at Guwahati High =~

{
Court, : |

) S5
S 1
Identified by ° /(S/S
it Advocate's clerk, - 'DEPONENT .
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH. ;f“ué&ﬁ;'muji

-.)'|

fn B
b

R e WD

X118

" criginal Application No. 111 of 1997. .' ’*q. | -

{ .
Date of Order : This the 11th Day of January.1999. A7

—
Justice Shri D.N.Baruah, Vice-Chairman.

4 A,

Shri G.L.Sanglyine, Administrative Member. ¢ i v ¢

Mrs Nibedita Sarma ;

resident of Bye lane Nc.5, -
Z00 Narengi Road,
Guwahati-781621.

it 1T

By advocate S/Shri B.K.Sharma, S.Sarma. e

' BRI A

- Versus - e »

LERIE S

1. The “ouncil of Scientific & Industrial Research(CSIR)ﬂ“' “@kag

represented by its Director General.s Sy Y‘
Rafi Marg, New Delhi. : -~‘m‘

2. The Regional Research Laboratory, *° *%&.'- =n*"
(Council of sScientific & Industrial Reaearch).
Jorhat, represented by its Director. -

,| * L e

Tyt e

3. The Director General, . r o
- Council of Scientific & Industrial Research L.
Rafi Marg, New Delhi. Co et )

Regional Research Laboratory.
Jorhat .

5. The Union of India
represented by the Secretary to the
Government of Indis,-
Ministry of science and Technology,
New Delhi. -

Dr. C.N.Saikia,
Scientist~I1,
" Regional Research Laboratory,
Jorhat (INQUIRING AUTHORITY).

~+ « « Respondents .

Shri AoDEb ROY. SrOCaGQSoC'o

e

BARUAH J.(V.C)

The applicant is an employee in Regional Research
Laboratory, Jorhat under the Council of ‘scientific and
Industrial Research. In the year 1979 she fell 411 and
therefore applied for Medical Leave 1nitially for a period

eﬁ ""%
of 15 days. Thereafter, she applied for! extension of 1eave»§€*'

om

. . -
R T D T A

from time to time. According to the applicant she submitted' \“,

\
4‘.

leave applicationssupported by medical’ certificates. In

~

" contd. .2

i
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January 1986 the authority removed the’applicant from

service for unauthorised absences However, no enquiry was

f"; " /l’-
held before her remcvale. oL
2. Being agyrieved she moved this Tribunal by filing N\
original Application No.176 of 1990. The said Original AN\

Application was heard and disposed of by this Tribunal by

an order dated 23.2.1991, setting aside the.‘order of removal «

However liberty was granted to the respondents for holding

fresh enquiry. The Tribunal also directed tc complete the
enquiry within a period of 90 days. Pursuant to the said 'i”
"c

order of this Tribunal, the respondents initiated discipli:
\

nary proceedinos by serving ... Article of,charge_ alengwith - .;‘
v . .:f;
the statement of imputaticns as per the provisions of Rule '

14 of CCS (CCA) Rules 1966. The applicant was asked tc

o >

amale te .

show cause:as to why penal actions should not be taken
against her. The applicant duly replled tclthe show cause

7Py

by Annexure=5 letter dated 14.8.1991 denyingnthe allegations

| Pt ot ot
o

'rv'

-
made against her. The authority not being satisfied with o
. !!l .

the reply decided to proceed with the enquiry and for that .
TR o 5 § 11 -‘»J B . . B

purpose Dr S.K.Rcy, Senicr Controller'of‘Administration.4; : A

[ - -
PR S, 'l_," -

NML, Jamshedpur was appointed Enquiry Officer by xnnxxxxaxz
n .Gﬁ%ﬁf\‘ |
order dated 9.9.1991 . By Annexure-4 order, dated‘il 11. l°9 ju%; o
Qlﬂs ‘ \
the charge was amended quoting appropriate Rule.dTnis ;

memorandum was forwarded tc the Enquiry’ Officer.‘Shri Asn%ﬁg# X l

4
k‘,-

q
et

‘Kr. Sarma was appointed presenting Officer. Some evidence o]
“':l{.";l '; "’
was recorded. At that time the applicant was defended by -~ Azl

shri J.Baruah, a local Advccate of Jorhat.»However. procee-
dings did not come tc an end within thenspecified time | o |
granted by this Tribunal. Considering unreasonable delay i
in completing the disciplinary proceedings;-the applicant

submitted Misc.petition No.65/91 stating inter alia that

t

i

‘X'
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to complete the enquiry as per the direction‘given\by this LE oy
Tribunal. As the disciplidary'procéeding'was*notblikgly; ft:if&%ﬁéai

to be completed within the period prescribed the' respondents -’yn;

filed x Misc.Petition No.l49/91. Before any final order R ;
could be passed on the M.R; the respondents had.: filed yet ,q}é {
another Misc.petition Nc.12/92 with a prayer: for extension ...7;;@gj?
of time. By order dated 4.2.92 both the ‘Misc.petitions Werevr,ﬂiﬁﬁéf;
re jected. The Tribunal also quashed the disciplinary procee-“;¢.¢ﬂ1f§

ding as the respondents cculd not complete . the disciplinary f,u;p

proceeding within the stipulated period. Against tﬁe Order.w ) 2
passed by this Tribunal on 4.2.92 the respondents approached é;
the apex Court by filing S.L.P (Civil No.477-478/94). The ; il
above civil appeal was disposed of by the apex Court by a )

cocmmen order dated 26.2.1996 allowing the respondents to ,.';;;

complete the disciplinary proceeding within.two months from =~ I .

the date of the order i.e. 26.2.1996. The:relevant portion K&

of the order of the apex Court is quoted below :

"Having regard to the facts and circum-
stances of these cases, we are cf the’
view that the appellants.may be permi-
tted to ccmplete the disciplinary = .
proceedings that have been initiated -~ " ! .
against the respondent within a period/» - =
of two months from the date of this
order. It is, therefore,!directed
that the respcndent shall appear :
before the Inquiry Officer entrusted N[
with the inquiry at Jorhat on March .
8, 1996 at 11.00 a.m.” | ' o ar
SRTRERY R

Thereafter several orders had been issued’ bny _;SK Ghosh. » fHE

Director of Regional Research Laboratory, Jorf%";' 'ﬁgﬁnexure- L
;f. i 18, ‘
2 order dated 28.2.1996 Dr C.N.Salkia was app

Enquiry Officer in place of Sri s. K.Roy. The ﬂ'

appointing a new Inquiry officerxwusassigned as'uhde

. .
J-

"Whereas shri S.K.Roy because”of stay&
orders from CAT, GuwahatiaBench. could“: ...7;
not proceed further and’ is'not avai- ' . . -
lable, it is necessary to; appoint o '
another officer as Inquiry‘Authorlty
tc inquire intc the charges’-against
Mrs Nibedita Sarmah (Baruah)- AR

..
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By Annexure-3 order one Sri Jayaram, Segtgoqrpfficgr. C.S.iﬁ;gﬁf{
Madras was appointed Presenting Officer. As pqghgbghorder
of the Supreme Court the Director proposed to ho}q,phe

enquiry against the applicant uncer Rul§:;4;qf}quygcsﬁkcca);-fl

. 1 -
Rules 1965. Alongwith Annexure-4 order once again the charges "'

were issued and served. The next date was fixed~oq“14.321996

’ DY
- . b ~ . A O ) -
for evidence. Azcordingly on that day twec witnesses were ¢ -

examincd. After examining the witnesses4pn.qualfﬁpﬁ“the-;" -

o oy .

. . H . o ,i . - “K;f
Gisciplinary authority the proceeding-was closed and on

4.4.,1996 the repcrt was forwarded tc the'discipliniry

-

authcrity and on 25.4.1996 .by Annexureeggorder_t@ggapplicant
was found guilty and she was removed frca service..The '

disciplinsry autherity in Annexure-9 order. dated 25.4.1996

cbserved as follows := ’ L ek e ey

"NCN, THEREFO:L, afcer cons;derlng the C e
reccords cf Inoulry and“the "tacts”and
circumstances cf the case, the underw

siuned has ccme tc the conclusion that

ont. Nipbedita Sarmah is not a fit

FTRIE S person ‘to be retained in Council (CSIR)
St Service and hcnce ends cf justice
R reguire that the penalty of removal
N fron service which shall not bc aydis- !
e qualificetion or future employmgnt~unden~ cad
o Rule-11(viii) cf ccs(cca) Rules, "1965 k«v "1[
The Penalty of removal fromiservice " 'ih?, '
uncer the above stated rulqsuls accor-* A
dinjly hereby imposed on Sut. Nibealta ?é o e
Sarmah with immediatc effeq& " e R
- 2 A oy
\X ) ) 1'(“ Iy ‘f.‘-'
A representeticn was subaitted against the enqalry report" SOE
nct "“'3“1- e LY » ‘|
alle:ing that the enquiry wasépvnducted properl Sanc. it
was ccmpleted most hurriedly wlthout glVlng any ooportunlty
L7 e T “tys
to thc applicant tc adduce evidence in supoort of her’ ! 3 ,
ccntenticn as envisaged under Rulce 14 cf the CCS(CZA) Rules. .
. 3 . Ty 7 . .
This waes duly rece;vea by the Director. Howeer, ncthing was '
[ S YOI A SRS ., .
done. Cn the other hand oy Annexur=~9 order”the appllcant
was remnoved from the service. The appllcant.had submltted K
an appeal dated 17.5.1996 agains t the order dated 25.4.1996.
It has not been disposed of. Hence the present application. . |
-v‘
3. In due course the respondents have entered appearance. |.
| o ‘. . . . .”“'.
In spite of repeated extensicn cf time the respondents. y;
- ' e
Je i
contd . 5 i1
A i ‘ i,k,
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failed to file any writtcen statwaent. On 14-8-1997 the

..
fonner Pr.C.G.S.C. lir.3.41i prayed for further. extens;on
SRLIRAT -

of time. The Tribunal ceclined to cran““furtheréeytenalon +
O tinc &s several acjivurnments had a@lready been granted.
Thereafter, also no ettenpt weco madce +2 file the writter

stateaznt. Rocords have also not baen cra\uceﬂ toda}“_

* BT S T-R 30 T NN P .
before us. i e
. . . SIS
4. Vie have hezrd pothr sices. l.¢.~c>%“ldc;'CSSlSt9d
. \ [ T

by 1'-.S."arma, loarn-=3 counsel armzaring onjbcﬂalé'offthe’ B
arplicant les challen:ed the imna~ned ordef;on'vérious
grounus, namely, (a) resyonaents vere totzlly neﬁlicent‘
in disposiny of thc enguiry prOCECding,(b)'fhédhiSClFl’ncr"
proc=eding could not ke complelct v the“'nédlrvlofflc°r
even zfter cranting sevorel extonsion cf tine by “the
‘rivunel, ultimately th: order of remdoval vas sef asile,

(c) ti.ey &lso in most perfunci ory manner conducted the

enguiry even when the Adex Court grantel 2 ‘ronths time to 4
&unw»n A e

ywmpv\\fuls“JSQ o t < disciplinary.procef"'

ﬁaqg) the enquiry w&s conductad with unnecessary haste
4 >
iy . 3 <. ¢
[ N o . - ~ 4 N
gp that to witnout affording rceasonzile opportunity to

@
[
o
v}
o
a}
(o
.
r
[0}
Q)
rl
O
3

e

aprlicent to producc aefence evitence, - -(e) thc'znguirvrpt

Iy
R e
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t " -
Cificer most unreasonainly rejected thc praver of “the |
. , . :
. 3 ' -
applicant to engage & cefencc councel in support of her o
£
) . '
. . , . Wit . . \
case in complete violation of the manua:ory*prov151on oi T
. - . : . L e 1
Rule 14 of the CCS(CCA) Rules 1965, (f e charges on‘the f}v
. v - i
SR S ;‘f ‘
" basis of which the arnlicant was resoved was'*vague ’ o
inuefinite and mislezdinz. SRR |
Se ''reA.Ychb Roy has however, strenuously argued in ;l
, 1 &N s Wit
favour of the impugned action oZ the respondents. His - .- f%ﬂ
l\ Y .- 1S
submission is that the engquiry wes conduﬂted 1n Strlct COﬁT a
"~ t !I‘
. . M \ﬁ :;;‘ H }.i
mliance 0f the provisions of 2ulce 14 of tle ”CS( CCA) fules, - e ! d
6. On the suvbmissions of the learnea counsel for the B
. Ly [ ,4,"; 1
. . CrlL v bon b
parties it is now to e seen wivether th: indugnetjorder ' 3?{4
ACERN ‘-:: qn.
an sustain in law. " L
contd/6 'T;;j
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Te The applicant was removed from service-on«the.gronnd
of his absence from duty unauthorisedlya iThe initial removal
:39/service was without holding any enquiry which was, set '
side by this Tribunal in Original Application No.1’76/90€

order dated 93-2-1991.. Thereafter, the disciplinary.proqeeding
was initiated o/,servinc article of charges and the statements
of imputationn.L:D> applicant having realised that there, had
been inordinate daclay in disposing-of the Disciplinary.?rooee-f
ding, moved 2 Nisc.Petition (11.P.65/91) for direction ogtearly_'(
disposale This Tribunal accordingly passed order directing thel
Respondents to aispose of the Disciplinary Proceea;no vithln

90 days. However, the disciplinary proceeding cou;dgnqt be
completed within the time allowed by the, Tribunal.uThelrespon-il
dents sought for extension of time, which was granted on several
occasions. Ultimately this Tribunal decllned to grant any furthex
extension of time ané. in conseguence whereof the'disc1p11nary
proceeding was quashede being aggrieved..the respondents
approached the Apex Court by filing two (civil Appeals N.
477-478/94) and the said Civil Appeals wvere disposed of ﬁsfqﬁl*
common oxrder Gated 26-2-1996 with direction to conplete the’ Bi

b

disciplinary proceedings within two nonths £rom the date of A4

1

the order. The Apex Court also directed the aopllcant to 5#2
' SN D e G

/ljl

appear before the Bnquiry Officer on 8~3-1996. Accord;ngly ithe
applicant appeared pefore the Enquiry. Officer. The responaents
fixed the next date on 14-3-1996 ano on 1l4- 8-199o evidence ‘of-

. i .
two witnesses vere recorded. Thereafter the next date was 7
fixed for sending the report. The report;was_accordingly;senn
and the Discipllnary Anthority decided to remove the arplicant.
The contention of lir.Sharma 1is that the disciplinary proceeding

was vitiated for non-compliance of the.prov151ons of Rule 14

of ccs(ccha) Rules. The relevant provision of Rule.14 isiv6.

'”%extracted below: . KR s el
R »(8)(a).The Government . servant may take the ;i
*\ﬂ assistance of any other Government ‘servant’-
"% nosted in any offlce either at his

HEN [RY
‘6{

)i- ;“':.

W { ot contd/7. -}
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headquarters or at the place where the'
inquiry is held, to present the case ong .
his behalf, but may not engage a legal

practitioner for the purpose, unless the ,
Presenting Officer appointed by the - ‘' i
disciplinary authority is a legal practi- .
tioner, cr, the disciplinary authority,' = %’ 0l

. having regard to the circumstances of - R

the case, so permits;. e

Provided that the Government-servant
-may take the assistance of any other
Government servant posted at any .other
station, if the inquiring authority having
regard to the circumstances of the case,’ "'
and for reasons to be recorded in writing
50 permits. ' S o

NCTE - The Government .servant shall not take S
the assistance of any other Government servant C
whc has (three) pending disciplinary cases

on hand in which he has.to give assistance. -

.
(R T

(b) The Geovernment servant may alsc take the *
assistance cf a retired Government servant tc

- present the case con his behalf, subjcct to -
e such conditions as may be specified by the i :
‘ President from time to time by general or. N
.special crder in this behalf." —~ ' ’

LR

. v
[} ' [N

The ccntenticn of Mr Sharma is that the Enquiry Officer e

totally igncred the provisions of Rule 14 while ;efusiﬂg o

L

the applicant to get the assistance of an Advocate which

was earlicr granted. In this connection Mr Sharma has drawn | 1

our attenticn tc instructicn Nos. 20 and 21 oﬁ'the4SWamy‘s

. i
i

Compilaticn of CCS(CCh) Rules. We quote the said‘iﬁstructions‘ 3

b aem e D

be low

N T

“(20) conditions for engauing retired Government [}

servants as defence assistants - Reference .. = 1if«

i¢ invited to C.M.NC.11012/18/90-Estt.(A), -
dated the 13th February, 1991 (not printed)
and tc say that the matter regarding restric-:
ticns cn accused Government servants fcr o
engaginy retired Government employees to o
present their case in departmental disciplis® lir
nary proceedinygs has been reviewed in the 4 2%,
licht of the demand of the staff side'ig?&hﬁ@ﬁ?'
Naticnal Ccuncil of JCii for putting a'ceiliné’
on the number cf cases a retired Governmant
servant can, take up as a dorence assistant
anil in supersesscion of earlier orders cn. . i
the subject, it has been decided’ in’'terms of .- .7 {f!d
Rule 14(8)(b) cf CCS(ccAa) Rules, 1965, that . . . |
assistance of retired Government 'servants may i
be taken subject to the fol;OW}ng conditicns:= - ¥

‘(1) The retired Government servant ccncerned
shculd have retired from:service under
Central Government. ‘

v,

£




(ii) If the retireqg Government servant . W
; is also a legal:practitioneru the: ..~
c restrictions on engaging'a legal '
practioner by a delinquent Govern-
ment servant to present the case
on his behalf, contained in Rule s
14(8) of the ccs(cca) Rules,’l965'}
woulcé apply. B C .

(iii) The retired Government servant ‘
concerned should not have, in ANY i s er Y

fo manner, been ‘associated with the ’ )
L case at investigationvstage or. Motk
Otherwise in his official capacity. 5

-~ 8 -
I
-

(iv) The. retired Government‘ServanticoncerJth

ned, should not act as defence'assisf,w,_“
tant in more than five cases at a = -  +
time. The retired Government servants

should satisfy the "inquiring officer USRI S41)
that he does not have more than five - :f;
cases at hand including the case in - -- . 1+ &
question. : , o

(21)‘Permission to engage%a legal braCti‘??ﬁ}Ti
. ' ticner’for the defence.:- Rule 14(8) .. - %
. o (a) of the ccs (CCA) Rules 1965, provides . ¥

inter alia, that delinquent Government:. : o
servant against whom disciplinary ;o d
proceedings have been instituted as J,;tf
for imposition of a major penalty may Lo

not engage a legal practitioner to - P
present the case on his behalf be fore ¢
the Inquiring Authority unless . the
Presenting Officer:appointed: by the
Disciplinary Authority is a legal -
practitioner, or the Disciplinary
Authority, having regard to the cir-
cumstances of the case, so permits. = . L.
It is clarifijeq that, when on behalf Pt
of the Disciplinary Authority, the .

case is being presented by a Prosecuting ki
Officer of the Central Bureau of In- Ps
vestigaticn or a Government Law Officer = | 4
(such as vLegal Adviser, Junior legal b
Adviser), there are evidently good T
and sufficient circumstanceﬁmﬁggh‘—‘ 5
Disciplinary Authority to xerc ise¥ =
his discretion in favourdof "the'd x
quent officer and allow utmitg :

- &,

represented by a legal H
Any exercise of discretfy
contrary in such casesg '
be held by the court as

e
SR
)
g

Rt NN o

. prejudicial to the defe;é
_ delinjuent Government se QL.
~ X ',’ . "v’:-,‘;‘
' AR ' :
From a reading of these instructions it appears ‘that ‘the rule -

st
ARTRRN
AR

does nct debar the Disciplinary Authority to permit a charged

employee to engage a legal practitioner for his/ﬁér defence.

But, that has tc be decided by the Disciplinary Amthority
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after proper application of mind. From thc materials

before usc we find that this exercisc was neyerfdoneﬂin the"

. -

present case as will be evid@nt from Annex ure-7° On the

other hand the Inquiry Officer rejected the nraver of the -

LI Y

apolicent for assistance oI & legal wractitioner as cuoted <

-
~

above. Instruction 22 further indicetes as follows:

"(22) “ssistance of legal practioner to be
decided on merits of each case. The assistance
of a legal practioncr should not be refused to
the officer conccrned ii the Presenting Oxficcr‘,,_
is~a legal practioner. Thc rule however, vests
iscretion in thc Disciplinary Authority to-
permit assistance of a legal practioner having
regard to the circumstances, that such assistance
is justified. No orders exist laying down guiae-
lines to the Disciplinary Authority as to in what
circumstances suclh: justification may be said to
exist. The matter i1.eas been carefully considered . . |
anda after taxing into account the Juuoneata u=11ve1ed
by somz High Courts on this point it hes been | .
Gecided that tiie Lisciplinary authority should ;.
- bear, in each cese, such circumstances in mlna,x;
as the status of the Presenting Oificer, his
experience in this type of job and the volume ' .,
and nature of documentary evidence proauced in the
case before taking a decicion as to whiether or not
the services of a legal practioner shoulc be made
available to the of flcer concerned. It is reiterated
that the discretion ol tlie Disciplinzry Authority
is vast and it should exercise such aiscretion in
tihe most impartial iianner on thic merits of each
casc anx bC guiceld solelv by the criterion :
whether the o;nial of assistance of a legal nractio-.
ner is likely to be construed. as-denial oi reasonable
opportunity tc the cofficer concerncd to defena: o
himsel £." . b ey
R 9 c T

-t

I T T

ie have exanmined the lnSquCthnQ ana we i£ind that the
submission of lir.Sharma nas full rorre.-*blr-hnd also not
been disputed by kr.beb Ro&. In the presentycase, on.sthe . %
previous occasion when the ulSClDl’nury proceedlnj Mas i, ,;

conducted but could not be connletcd within the time .~;;¢'

RN
PN P

allowed the autLorlty cnxanoa an “dvocate, Shri A.Sarma

B and .t

&3 a Presenting Cificer. “*herea‘ter when the matter. vas

,v
3

sent back from the Apex Court the Uisciplinary Authority’ fxw
\ t

\'

decided to appoint Shri No. Jayaram from Ladras as Presenting' 

’

reason 2
Oificer. "e do not know what was the nomvell;nﬁéto enguge«.Q

an oificer from Hadras;"as it a case that theqe.was no*'ﬁ"
4
werson locelly availanle nhavin: similar Qualification of

‘

e
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not have ariscn.At any rate, the respenqen%slhave,cbpsen.; ”7'

to remains total silence. It is also notfknown‘whether.i.

Shri A.Sarma was available or not. As the written: statenenta»';

has not been filed by the respondents all these things remain

‘r

- in darkness. Be that as it may, the fact ';sthat oncexanv e

advocate was engaged as - Presenting: Offrcer and the applicant.}

LR

was allowed to be defenued by a legal practioner. Shri J._j;. “

-

Baruah, we do not find any plausible reason why this'vasnt'z 5
changed. If Shri A.Sarma was for some reas?n notkavailable"

another legally trained person ought to have been appointed.v

Vylass

s,

“Ye cannot believe that such persons were)not available.-::-‘Vﬁ‘

- . - J:
®s no written statement was filed and records not produced,

v ot o~

we are inclined to accept the case of the appllcant that--

LEFRY
-k

Presenting Officer was brought £rom Madras just to deprive Ly

_'”‘ T vt sogns %

the applicant. It is se:tled law that. the state or 1nstru-

Qr‘,'

mentality of state is bound by public law llmitation. Every

N it
action of the state or 1nstrumentality of state must bevﬁfu*“

W el By
fair, reasonaole and just. The respondents are therefore.ﬁh'”

[y

. L\

bound by those limitations. ' ..f Tat } ﬁ;}ﬁ
. i , i

8. The third ground of Kr. Sharma is that no'reasonabletf *

\; 'y L ..{ fr~{‘1~ ‘) 2

opportunity was given to the applicant 'to defend. herself;by

\-"--“:\’L -

aaducing defence evidence. In this connection he has drawn

our attention to Sub rules 16 and 17 of Rule 14. ‘e quote
L+ ¢ ' f\'ly-L
sub rules 16 and 17 belows BRI AL
QHL '--f "‘" 1
"(16) when the case for the disciplinary’authority
is closed, the Government servant shall be-
required to state his defence,!'orally or ‘in -
writting, as he may prefer. If the defence is
made orally, it shall be recorded, and the
Government servant shall be required to sign
the record. In either case, a'copy of the . ¢
statement of defence shall be ‘given to the "
Presenting Officer, if any, appointed. . = ¢

(17) The evidence on behalf of the Government

servant shall then be produced(emphasis added)
The Government servant may examine himself in
his own hehalf if he so prefers. The witnesses
produced by the Government servant shall then

.

tion, re-examination and examination by the

inquiring authority according to the pProvisions

applicanle to
o aé%aority." the witnesses for the disciplinary
contd/11

be examined and shzall be liable to cross-examina-!
i
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The contention of MreSharma is that no opportun%ty was
given to the applicant though two witnesses on Behélf
of the ﬁisciplinary‘Authcrity were examined and the
disciblinary proceeding was concluded without giving
adequate opportunity to the applicént. There is a

specific‘averment made by the applicant in para 4.12.

is quoted below 3

4,12 That after depriving the applicant of
her valuable right of a defence assistant, the
: enquiry authority hurriedly conducted the
‘ proceeding for completing the same without
giving the applicanc the minimum opportunity.
of adequate defence. on the .other hand , the
disciplinary authority was well represented
in the enquiry proceeding by its Presenting
Officer as well as thc Inquiring Authority.
Through out the enquiry proceeding the inguiring

”¢ﬁ$ﬁﬁ§ﬁ$. o authority acted as per the dictation of the |
AR s e ) ke o OF f
fﬁi/yfgmmgm\q& disciplinary authority. In view oif the ApeX i
;éﬁg?&rf:.f;gf\ » Court directive £0r completion of the enquiry :
I 25 ALY within two months from the date of the order |
$ {( i 3 %'i dated 26-2-96, the inguiring authority '\;.vith a ;
i Q! . bias attitude as per dircctive of the discipli-
AN nary authority conducted a farcical enquiry

o T N 4 with undue haste so as to conmplete the procee=
NNy 5ﬁ{ﬂ‘g'k ' diny by any means and to bring home the guilt

against the apprlicant.” i

These averments madé by the anplicant have notlbeen controver=
ted by.the responjents.in~as\much as no written stataacnt has
pbeen filed by them. “he responJents have also not produced the
records pertaining to the disciplinary ﬁ:oceedings to enable
this Tribunal to know what werc +1-. etens taken by then.
In the absence of any such docurent and in view of‘the_clear
aye:ment made by the applicant in the applicatién we hold that I
‘preper opportunity as contemplated unaer Rule 14, " 8ub Rules |
16 and 17 had not been given to the applicant beidré disnosal

of the disciplinary proceedings.'kheAcaseAwas fixed on

14-3-1996 and the repért was subnitted on 4-4-1996. We do

not find any reason why an opoortunity couid not be given by the
enquiry offider. Therefore, we feel tha£ the enquiry wvas
conducted in a mostvperfunctory manner without compljing the

procedures prescribed. under the said Rule. The entire

- T,
hS
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proceeding, we feel,was vitiated for non-complianéé of the
procedure prescribed.
9, In short the submission of the learned counsel far
the applicant is that there was a complete violation of
the procedure prescribed. Law 1s well settled in this reégrd.
It is‘well known principle of law that for any and every
violation of a facet of hatural justice or of a rule incore-
porating such facet, the order passed is altogether void and
ought'to be set aside without Further enquiry. It should ge
borne in mind that where the complaint is not that there was
no hearing but one of not affording the proper hearing or

violation of a precedural rulc¢ or reguirement governing the

.
-\

encuiry, the complaint should be examined on the touchstone
of prejudice. The test is, all things taken together whether
the delinquent officer/aﬂployee had or did not have a fair
hearing. Interest os Justice egually demands that the guiity
shoulc be punished and that technicalities and irregularities
which do not occasion failure o~ Justice are not allowed to
defeat the cnds of Justice. Principles of natural justice
are but the means to achieve the ends of justice. They cannot
be pervertel to achieve the véfy opQOSite end. That would be
d counter productive exercise, These principles cannot be

Put in a strait-jacket. Their applicability depends upon the
context and the facte and circumstances of each case. A
substantive provision of any fule Or any statutory rule has
normally to be complied with and the theory of substantial
compliance or the test of prejudice would not be applicable
in such a case. In case of violation of a procedural brovision.

the position is this : procedural provisions are generally

#;ﬁﬁﬁﬁwﬁﬁkjneant for aifording a reasonanle and adequate opportunity

~y, :
'\fQL/ contd/-13
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to the dellnquent officer/em*)loyep° Thev are, oenerallv

n

Jpeaklnj, conceived in his interest. Violation of any

and every orodedural DrOViSlOn cannot be said to autonatl-A

cally vitiate the enguiry held or order Dussed. Excent
cases falling under "no notice", "noc opportunity and
"no hcarlng categories, the complaint of violation of
orocedural provision should be exaninod from the p01nt
of view of prejudice. If it is found tbat he has been sO

“prejudiced, appropriste oraurs have to be made to.repalr

”

J .
and remedy the prejudice including setting acide the

enquiry and/or the order of punishmene. I7-no prejudice
is established to have resulted therefrom, it is obviouc,
no interference is cal;ed for. Lhere may be certaln proce-
dural provisione which are of a fundamentél character,
whose violation is bv 1tself-nroof of prejudice. In case
whers there is a -provision exoLessly p”ov1u1ne thet arter
the evidence of the anployer/government is over, the
employ=e shall oe given an opportunity to lead defence in
his evidence, and in a given case, the eﬁquir§ officer
.Aoes not glve that oeﬁortunlty in spite df tire welinquent
orflcer/eﬂdlovee asking for it. the erejudice.is sclf

evident. No proof of OfejumlCe as sucit ne=d be called for

in suci: a case. SO thne test is one of pre)uulce 1eCo

- Q‘WUGLJCL tlie nercon has reccived a fair hearing consicering
15y, N -

bll ti.ingse
(See State Bank of'Patiala-ve. S.K.sharme rc;nrﬁéd
in (1236) 3 SCC 364).
10. Rule 14 of the €CS (CCA) Ru1esispecifiqally provides
that after the closure of tie ev1uence from the side
ofﬂthe disciplinary autlority the applicant’should'be

given an opprortunity to adduce evidence. In this case

we do not £ind anything tl.at such‘opoortunity.was given

'to *n applicant."‘uls will awount to denv1no oL a fair " A°

contd/. 14
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trial and the quesﬁion of prejudice ié apparent from

~the fact that the applicant was denied the fair hearing.
On such an enguiry the applicant cannot be removed from
seryice. The submission of Mr.Sharma is that charge
Nos.1 and 4 were wroﬁg in view of the fadét that as per
tho;e charges she was alleged to be unauthorisedly absent
dqring the period fr@m'the‘date of removal from service

till the date of the order by which the order of removal

unaer suspension. During this p"rlou tnere coulu be no
charge for unauthorised abqencc. On tneae points

Mr.Deb Roy finds no answer as it is apparent that during
that period as per the order of the authority she wa§
removed from service and then after the order of removal
from service was set aside by this Tribunal she was
placed under suspension. Therefore, <harge Nos.l and 4
were vague and ipdefinite and on these chargecs she
could not be -punished. . e agree with the subﬁiésion
Of learned counsel.'

11. The last subm1531on of hl.sharma is that the
Enquiry Officer found the charge No.3 ! not proved and

the Disciplinary Authority had not diSagreed with the
findings of the Enquiry Officer. hererore, according

to him charge No.3 could not have been proved.

12.. ‘Considering the entire facts and circumstances
of the case we hold that the assistance of a legal
.practioner was denied to the apnlicant contrary to the

provisions of the Government of India's instructions

and the Presenting Officer was changed for the subseguent

"il;g%L/ " - conﬁd/—li

R 4? f)\f" : :j;-;j;¥
lde ‘ P
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was set aside by this Tribunal.Zhe appllcant was thereafteré
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disciplinary proceeding after the order of the Apex

Court without any valid reason and adequate opportunity

was not given to the applicant to establish the case

of the defence and the charge being vague and indefinite

the punishment awarded on such finding is untenable in

law. fccordingly, we have no hesitation to set aside \

the impugned order of x;emoval and the applicant shall be

N

deemed to be in service.

Application is allowed. o oruer as tO COgtse.

Sd/= VICE-CHAIRMAN
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IN THE GAUHATI HIGH COURT
(HIGH COURT CF ASSAM:NAGALAND:MEGHALAYA: MANITUR :TRIPURA :
MIZORAM & ARUNACHAL PRADESH)

WRIT PETITION (CIVIL)NO,6655/99

THE COUNCIL FOR SCIENTIFIC & S -
INDUSTRIAL RESEARCH (CSIR) I see-c-. FPetitioners.

- VS. -

MRS.NIBEDITA SARMAH & ANR, «ves... Respondents.

P R E S E N T
THE HON 'BLE THE CHIEF JUSTICE

&
THE HCN'BLE MR JUSTICE DN CHOWDHURY

FOr the Petitioners

Mr K¥ Mahanta, Sr.CGSC, Mr

S Chakraborty & Miss 38S Choudhu-
ry, Advs,

03.01,200¢C,

For the Respondents
Date of Crder

.

C R D E R

Heard shri KKMahanta, learned counsel for the
appellant,

Admit.

Issue notice.

$3/- DN CHOWDHURY, Sd/- BRIJESH KUMAR,
Judge. Chief Justice,

¢ o e s oo

rm/24012C00



Civil Form No. 5 A. Q

A L% 5199 fam
' From /&/"/4”2‘2(;&‘0

The Assistant Registrar (J) of the Gauhati High Court at Gauhati.

To

(//v/ ,fw@%—»/ 7Y DV en

Theweerrn vnanen .. eeraceeseriiognrnn

C,LL/(,Q@/\&/? [ﬁSSVWV\)

V88310000 108,

Dated Ganhati, the ... .. ., ... of 19

NPl 5 .
W éé 5'of19 9)

€ivitRute No.....c0..

Civil Revn,

W/ ‘fé‘bﬁ__so’”e/‘rﬂ 61—

-/ W&Q-—»- /Q.Q""* o aritn : Petitioner,

The <

’ QAA—O/{—%\ S WM Opposite party

Sir,

I am directed to forward the accompanying notices in conmnection with the above matter. The
necessary process fees have beem paid and I am to request that you will be good enough to cause the
same to be duly served upon the opposite-parties.. . Nip. S... é@ < .eceveen. . .named therein.

2 Your retura of service should be submitied to this Ciurt as early as possible.

Yours falthfully,

Asstt. Reglstrar

AGP. (H. C.} 68/95—30,000~ 18-2-95
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in tnﬁ natter of
i

At W+ =8 < o v e
i

- wrltten statements submittea by ths
r.‘ | |

respondantg.

AR NI J
The respondentg i

B subrit written

-~

n
o
"J

rent
% &g Mllows -
i

i 1. That with record to

pera - L1 of (4, the

|+ Tespondents bes to 3ffer no corrents, -
| i
i

a vara, - L,2 of Chy the
»i respondents beg to state that the arplicantrs serviee
i A wis not confirmed as Jr Rechnical iesistant, Hep service
]
d ‘

1 wag confirred g 1S
i) »

s8gistant only,

‘ _
H 3. That with resard to para .3 of 04,
, ,
it :
|

the respondenty
£ Lo state thet the applicont initially todk 1o
5L dnys in 1977, In 1978 she Ladh.lea'e for 283 day

1979 she took leave for‘SO days upto 30.8.79, aft
she wag unauthorigsedly chbsented he

i 1%.8.79 £2 15.1.86. It is not at all

\l‘

. £
regelf

from duty from

& fect that the
| epplicant during the periosa of her al
t #

L eI abgence from duty
R B ! ’ 1
i | sudiitted lecype applications fronm time to tire supportea
1 i . . '
£

e tvicates. She only inditia:

ed her

(’ n

-ly b

Contd. . B/ D
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Lea et with regard o narn - Loi of Ga, the

we2oTe 15.1.05 without holding eny esnguiry vhatsoever
~and without siving any orportunity of bkaing heard to

the anrlicent. A1l the tire she wag informad by the

Gieciplinary authority ro- “Pﬂlﬂf initiation of
digeirlinrry oroceaéingcs nordnst her for her unuuthar isac

mrang was trying har best to deny th2 receipt of those

intimetions. the laboratory has

=

fror the postal demartment regarding
intinations t2 her. 4 few copiles of intimations re
confirmation of receipt of thoss registersd lelerg

are ancloged herewith as Annexure - I

5e Thet with regard to para = LoD, LeS, b7, heBy 40
& 14440 Of CA, the respondents beg to offer no comments.
5He Thet with regard to pera - L.11 0@ Lo, e

raznondents hes £o state that zkk ot 2ll times disciplin
cuthority applied his mind & decisions were made XZZIRRX
eccordingly. The inguiry sutnority also rut his best
effort and tried to cormplete 21l these exercige in a
pioug menner. The Inquiry euthority while execising

nis inderandent mind, focts end circurskences of the |

cose, ghe would have to discharge his duties based on

the dapartrental procesding ilg certainly to be
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The ‘Superintendent, | =~ T - : |
| Gauhgti Hodical College, ) |
" Gauhati. - i & | B A |
S\ib:- geﬁ;oy Exemination of Mrs N, S gm'n‘h, JoT oA
sir' | | . '\\\\-"\ . : .
| T an directed to state that Mrs N. Samah, J.7.A. of this laboratory

}i.s continuously on leave wee.f, 25,6479 stating that bhe has been suffering
fron Chrenic Muodenal Ulcer and.under-going treatment from Dre R.N, Pathak, X
Prof, of Modicine, Gauhati Medical College, Gauhati. In thie oonnection S
two Medical Certificates dated 29.9.79 and 948,79 given by Dr, Pathak are -

-enclosed, Thereafter she has baen epplying for legve from meath:to month

ti11 31, 12,81 on the plea of her illneas, but inspite of several Office :
Memorsnda issued to her frem time to time, no Medicsl Certificate hes been &y

fumished by her ia support of her leave, © . ‘ : 1‘1:,:\ i
Now that she is continuously on leave for about 19 montha, a doubt

‘has arisen as te whether she iz still sufforing from illness and she. will :

over ba fit to rosume her duty in this lsboratory, I therefore, request B

you kindly to conatitute a Medical Board for her #edical Examingtion and

the result communicated to this laboratory at em early dato. This . C co

_lah=vatory may elso kindly be intimated the date and 'time fixed fog her ' o

exenination well in advence so that Mrs Samch cen be directed to appear
before the Board socordingly. any fee payable on this acooukt will be
bome by Mre Sammah. | _ : -

. Yours faithfully, - - |

| S {

\v /gL~ "

o | - ( H,P. Pathak )

, : SR Administra_tive Qfficer, i
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Jameh, Arrea Menager, Statfed, Tezpur. - She nay

appear before the Board as an when’ elie {8 direoted
SR ..l —""1t0"d0 80 by this Office. . Sha may alsé pay the required
L ey '*"”féé"whia‘h 'will gubsequently be re-embursed to her.
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WHEREAS Smt. Nibedita Sarmah,' Technical Assistant
Gr. III(1) was informed of the proposal to hold an inguiry
against her under Rule 14 of CCE(CCA) Rules, 19465 videfthis

Office Memo. No.RLI-19(50)-Vig/90 dt. 30.7.91 & 11.11.91 and

Memo. No. RLI=-19(50)~-Vig/90-96 Vol.1V dt. 28.2.96 along with
which a8 Statement each of (i) "Articles of Charge, (i1)
Imputations of Misconduct or Misbehaviour in support of the
Charges, (iii) & (iv) A list, each of the document by which
and of witnesses by whom, the articles of charges were
proposed to be sustained, were also forwarded to her,

2. AND WHEREAS an inquiry in the case of Smt. Nibedita
Sarmah was conducted by Dr. C.N. Saikia, Scientist E.II, who
was appointed to inquire. into the articles of charge vide
this office Drder No. RLI-19(50) -Viq/F0-94 Vnl., IV clatied
28.2.96.  The Inquiring Authority submitted his findings vide
his report dated 2.8.96, a copy of which wag forwarded to her
vide letter No.RLJ-19(50)-Vig/%0-%96 Vol.IV dated 4.4.96.

3. AND WHEREAS on careful consideration of the report of
the Inquiry Officer, other records of the case and the
representation dt. 16.4.94 of. Smt. Sarmah, the undersigned
has agreed with the Inquiry Officer in respect of the charges
with findings of the Inquiry Officer in respect of the
articles of charges No.I, II and IV and holds that these
charges also stand proved due to the reasans that the CO was
given all reasonable opportunities to defend her case and her
failure to produce documentary evidences of submission of her
applications for leave with MC with proper acknowledgement in
suppart of her claim. S ' : ’

4.  NOW, THEREFDREQ after considering - the records of
Ingquiry and the facts and circumstances of the . case, the
undersigned has come to the conclusion that Smt. Nibedita

Sarmah is not a fit person to be retained in  Council (CSIR)

Service and hence ends of Justice require that the penalty of
removal from service which shill not be a disqualificat}on

Ié%é%”/;g/‘cﬁtj/%é;/7b
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for future employment under Rule-11(viii) of CCS(CCA) Rules,
1965. The penalty of removal from service under the above
stated  rules is accordingly hereby 1mpompd on omt © Nibedita
Sarmah w1+h immediate effect. '

5. A copy of this order may be added to - Confidential
service Rrecords of Smt. Nlbedlta Sarmah.

V(”Cﬂw/}v

Dr. Anil . Ghos
D1rector

REGISTERED A/D

To

Smt. Nibedita Sarmah
C/a Shri Ramesh. Sarmah

S5th Bylane, Zoo Narangi Road

Guwahati, Assam.

,,CJJ_ch

Copy to: égm
. o 5%

‘All Heads of Division/Section of RRL Jorhat /ﬁﬁsngl
?2%@ WY ¢7 Finance & Accounts Officer,RRL, Jorhat ‘ )ﬂwh)

%ég' Section Officer () .. L (5
%ﬂ ‘Section Officer(E)
Personal file | -~ g%}q[ﬂﬁg | | o

6, "All Notice Boards
7. PS to Director

e ' a% 7

Dr. Anll C Ghosh )
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