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as to costs.
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.

Original zpplication No. 412 of 200%.and 431 of 2001.

Date of Order : This the 27th Day ot March, 2002.

The Hon'ble Mr Justice D.N.Chowdhury,Vice=Chairman.

Sshri Sushil Kumar Yadav (O.A.No. 412/2001).
Junior Engineer (Civil)

Demagiri Central (Mtc) Sub Division,

Central public Works Department,

Demagiri Mizoram

and

Shri Bipin Kumar, (0.A.431/2001).
Cffice of the Assistant Engineer,
I.B.B.R. (Mtc) Sub Pivision, CPWD,.
Mela Road, Malugram,
By advocate Sri A.Ahmed.

- Vversus -

l. Union of India,
represened by the secretary to
the Government of India,
Ministry of Urban Affairs,
New Delhi.

2. The Director General (Works)

C P OW.D. pNiman BhaWan.
New Delhi-ll.

3. The Superintending Engineer (Coc Ordinatlon)
Circle,,C.P.W.D., Eastern Region,
Nizam Palace, .Kolkata-20.

4. The Executive Engineer, ,
Indc Bangladesh Border Road, (Mtc),
Division, C.P.W.D., Malugran,
Silchar, Assam.

5. The Assistant Engineer,

Demag1r1 Central (Mtc) Sub-D1v151on,
C.P.W.D, Demayiri, Mizoram.
6. The assistant Engineer,
I.B.B.R (Mtc) sub Division,

C.P.WsDs,Mela ROad, Malugram,
Silchar-2. « « « Respondents.

By Sri B.C.Pathak, AdleCOGaScC.V (00A0412/2001)
Sri A«K.Choudhury, Addl.C.G.8.C (C.A.431/2001)

SRDER
CHOWDHURY J.(V.C)

Both the applications involve commen facts and

common qguestion of law and therefcore bocth are taken up

for hearing together.

contd..2
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2. The applicant in 0.A.412/2001 is a Junior Engineer
(Civil) in the Central public Works Department. peesently
he is wcrking at Demagiri Central (Mtc). Sub Division,
C.P.W.D, Demagiri, Mizoram under respondents No.4 and 5.
The applicant in 0.A.431/2001 is élso working as a Junior
Engineer (Civil) in Indo Bangladesh BorderrRoad (Mtc) Sub-
pivision, C.P.W.D, Malugram, Silchar-2 under respondents
Nc.4 and 5. By order No.21(1)SE(c)/JE(c)/ER/CPWD/CAL/2001/
444 dated 31.5.2001 the two applicants were posted out
and transferred in their respective place of posting. The
applicant in ©.A.412/2001 by k the said order was transterred
to Kolkata. By the same order» the applicant in 0.A.431/2001
was also transferred to DCD/Dhanbad vice Shri R.N.Singh
promcted by the said order issued by the respondent NC.3.
Despite the transfer order passed by the aforesaid order
the respcndents in a host illegal fashion failed to give
effect to the said orders sc & far these two applicants
are concerned, contended the applicants. It Was,pleéded
there was no justification for not giving effect to the
transfér of these two applicants. The applicants are
i similarly placed like that of other officers but in a
| mostf<§rbit;ary;;b; fashiocn the respondents failed to
adhere tc the order of transfer sc far as the applicants
'WEre‘concerned contended the applicants. The applicants'
also contended that as per office memcrandum dated 14.12.83
the applicants were entitled tc be pcsted to the place of

their choice on ccmpletion of their tenure.

3. The respondents contested the claim and stated

that office memcrandum dated 14.12.83 WaS not applicable
; and therefore these two applicants are not entitled for
&//A\~i///ﬁv/ the benefit of the said circular. It was also stated that

contd . .3
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after issuance o¢f the transfer order daked 31.5.2001 the
! respondentf No.3 issued another order vide Memo No.21(7)/
SE(C)/ER/CPWD/GEN/KOLKATA/2@01/714 dated 28.9.2001 whereby
it was ordered that all transfer posting order of Group C
and D staff including the Junicr Engineers from Eastern
Regicn tc North Eastern Region and vice versa already
issued but nct implemented %a&dﬁobe kept in abeyance with
immediaée effect till further order. The respcndents
| alsc pleaded that applicants could not be released from
their present place of posting due to exigencies of
service as the apélicants were deputed to look after the
works cf maintenance of International Border Roads which
could not be left un attended due tc National security/
reasons. The reSpondents élso pleaded that Silchar Main-
tenance Division of CPWD wasresponsible to maintain the
| Indo Bangla Border Roads in three States viz, Mizoram,
Meghalaya and Tripura covering a total length of 183 Kms.
‘In 0.A.412/2001 it was stated that the Division was new
one started functioning from 1998 with 13 numbérs of
sanctioned strength cf Junior Eﬁgineers. out of 13 posts
only five junior Engineers were posted. After ccmpletion
of tenure order of transfer for three Junior Engineers
were issued by respcndent No.3 out of five pests and
accordingly they were released. Only twc Junior Engineers
were in positicn to lock after the entire jurisdicticn
under the divisicn. Theeefiore their posting ozgzigdouﬁtedly

affect- & the movement of the B.S.F personnel and causing

threat tc the national security.

4. I have heard Mr A.phmed, learned counsel for the

applicants and Mr B.C.pPathak, learned Addl.C.G.5.C for

respondents in 0.A.412/2001 and Mr A.K.Chcudhury,learned

contd..4
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"Addl .C.G.8.C for the respondents in 0.A.431/2001 at length.

admittedly the transfer order was issued as far back as
May 2001. When the transfer orders were passed on 31.5.2001
the reSpondents were well aware about the situation and
the fact that these applicants were working in the North
Eastern Region. On the pretext of non availability of
persons one is not at liberty'not to give effect tc its
own decision rendered by it. The communicaticn dated
28.9.2001 keeping the matter in abeyance was issued as a
purely stop gap arrangement.'The'said order alsc cannot
dilute the order of transfer dated 31.5.2001. I do nct
find any justifiable reason for not giving effect to the
transfer order for these two applicants. On the pretext

of want replacement the authority cannot procrastinate a

lawful order. Considering all the aspects of the matter,

I do nct find any discernible reascon for sittiﬁg over

the matter as regards the posting out of these two

applicants on the purported ground of non availability

of substitutes. It was the responsibility of the respcndents

to take steps fdr finding out the surrogaté. The inaction

on the'part of the respcndents in not giving effeét to

the transfer order in the set of circumstahces cannot

be 1egaliy sustained. The respcndents are directed to

take all oﬁt effort to give effect to the order of

transfer dated 31.5.2001 with utmost eXpeditiOh and at

any rate within a period of two months from the date

of feceipt of this order, in respect cf the applicants.
Both the applications are accordingly allowed.

There shall, however, be nc order as to cCsts.

L~

( D.N.CHOWDHURY )
VICE CHAIRMAN
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL_,
GUWAHATI RENCH, GUWAHATI.

(AN AFFLICATION UNMDER SECTION OF 19 OF THE
CENTRAL ﬁDHINI‘STRI—\T.’[VE TRIBUNAL ACT 1985)

URIBIHQL AFPLICATION Nﬁnﬁ4’1—— OF 2a@1.
Shri Sushil Kumar Yadav, . wﬂpplicaﬂt.
~Versus-
The man of India & Others, ~Respondents.
 . ,
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1 Application | | 1 tot
2. Verification —; ~ - (2
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IN'THE CENTRAL ADMINISTRATIVE TRIBUNAL,
GURAHATI EBENCH, GUWAHATI.

(AN AFFLICATION UNDER SECTION OF 19 OF THE
CENTRAL ADMINISTRATIVE TRIBUNAL ACT 198%)

ORIGINAL AFFLICATION NO. OF zZeai.
BETWEEN

Shiri-8ushil Humar Yadav

Bon of Shri Ram Ayadhya

Junior Engineer (CIVIL:

Indm¥ Bangladéah Border Road (Mtc)
Division

Demagiri Central (Mta)w»@uhm'ﬁivisimn
Central Fublic Works Department
Demagiri Mizoram.

wﬁﬁplicantn

~AND -
1. — The Union of India represented by the
Secretary to the Gm#érnment of India

Himiatfy of urban Affairs New Delhi.

Za ~The Director General (Works) central
Fublic works Department, Mirman '
Ehawan New Delhi- 1i@@11.

A, The superintendeant Engineer - (Co-

Ordination) Circle Central Fubhlic
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Works Department Fastern Region,

Mizam Flace Folkata =28.

4. The Executive v Engineer 'Inda—
Bangladesh Rorder Road {(Mtc) Divi-
B0, Central Fublic Works Départ~
‘ment, Malugram Silchar Assam, Fin

7a86Q2 .

S The fessistant. Enginesr, =~ Demagiri
.Central (Mto) Bub-Division Indo-
Bangladesh Border Road Demagiri

Central Public Works Department, F.0O.

Demagiri, District— Lunglai Mizoram.
.wﬂ&spmnﬁ&ntﬁn
DETATLE OF THE APFLICATION

11 Farticulars of the order against with

the Application is made,

This application is not made against
any specific order but it is made for ﬁéakingf
:a direction from this Hon'ble Tribunal Direct- =
ing the respondents of posting from Demagiri's
to Kolkata as per transfer order ia%uéd by the
weapqmﬂent Mo.3 Vide his office order F No.
21013 Sa(a)/JE(C)/ERK CFWD/CAL/ 20@1/444 Dated

T1-@5-70R1 at Annexure-C.
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21 JURTIEDICTION OF THE TRIBUNAL
The applicant declares that the

‘subject matter of the instant application is

within the Jurisdiction of t he Hom " bhle

Tribunal
23] LIMITATION

" The applicant further declares that

the subject matter of the instant application

i8  within the limitation prescribed under

section 21 of the Administrative Tribunal Act

1988,
41 FACTS OF THE CASE

Facts of the case in brief are given
below:
4.11 That Yo humble applicant is &
citizen of India and as such he is entitled to
all rights and privileges guaranteed under the

Constitution of India.

4,21 - That vour applicant Qaﬁ appointed as

Junior Engineer (Civil) in Central Fublic

Works Departmaﬁtn Now he is working as ﬁuniur

Engineer (Civil) Demagiri Central (Mtc) ﬁub*

Division IndeBangladeah Border Roads Demagiri
&

Mizoram under the Respondent No. 4 e
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4.31 That vyour Chumble applicant begs to
state that he has already completed his tenure
ant pmstiﬁg"at Morth Fastern Region. He is
entitled to cheoice place of posting as per
Government of India; "Ministry of Expenditure
offtice Memorandum No. 20814/8%  E.IV  dated
14.128.85. The Respondent No. 2 has also issued
an  office Memorandum dated 18% P December
1997 regarding tenure of office and Staffs
posted in the North Eastern Hegioen. It has
alsp stated in the said m£$ice Memorandum that
thue ﬁm law and order situation prevailing in
the North Eastern Region th@ tenure . of posting
of officers and Staffs of the Central Fublic
Works Department posted inm the Morth Eastern
Region will be 2 {(two) vears irrespective of

lengfh of their service.

Annexure-f is the photocopy of office
jMemarandum dated 1g4 N December

1983,

Annexure-B is the photocopy of office
Memorandum dated 16 th pecember 1997
Cissued by the  office o f the

~y

Fespondent No. 2.

4.47] . That vyour applicant begs to state
that he was transferred to kKolkata R.C.D.~
1/7CHAL vice one D.KE. Cheoudhury (Fromoted) vide
pffice order F MNo. Z210I)8.E.(CH/JE(C)/ER/CPWD/
CAL/2Q01/444 dated 3I1.5.72081 issued by the

K
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Annedure~0 is the photocopy of office
order F No. 29001 @.E.(C)/JE(C)Y/ERS
CRWD/CAL/2RA1 /444 dated S1.5.2001

issued by the Respondent Mo. 3.

4,571, That ~ your applicant begs to .state
that he approached the Respondent No. 4 & §
for early release ana also enable him to ioin
in bhis new place of posting at Kolkata as per
trahafer order dated 31.5.2001 issued by the
Respondent No. 2. But the re&pmnﬁanf Ne. 4 & 5
did not released him from his préﬁent place of
posting. He has also Ffiled r@préﬁentatimm
dated 15.46.20681 and 21.9.2001 before the
Respondent No. 3 & 4. BRBut till today the
respondents did not take any steps for early
release o f the applicant as ﬁﬁch your
applicant as such your applicant is compelled
to apprmach this Hon'ble Tribunal for seeking

justice.

Annexure-~0 & E i¢ the photocopiss of
representations submitted by the

applicant on 15.46.2801 & 21.9.2081.

4.6 That your applicant begs to state |
that #he R@épmndent_Nm. 2 has issued am-m%%icmlj
Memorandum dated 12.4.2001 regarding compll-

iance of transfer orders. Im this office

Memorandum it has besn states that the

Cpractice of not relieving the officer, pending

decigion on the representations and
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Withholding their transfer is viewed seriously.

o,

and competent authority has decided that all

‘ 3
. B} . . (3
officers unde transfer must be relieved -
forthwith. Their representation if any will be
considered only after they Jjoin new place of
posting. .
Afnnexure-F is the photocopy of office
Memorandum dated jp b Aprdil 2081
desued by the Respondent No. 2.
4.71 That vour applicant submits- that the

-Respmndeﬁt% have deliberately and. intention-

ally discriminated applicant by not reiéa%iﬁg
him. from present plam@ of posting fto Eolkata
in spite of his clear transfer order dated
31.5.2001. As such, it is a fit case for
giving adeqguate direction to the Respondents
by  the Hon ble Tribunal to release the
applitant i&madiat@ly‘ in compliance to the
transfer order dated 31.3%.20081 issued b? the

Fespondent No. 3.

4.817 That vour applicant submits that. he

has got reason to believe that the Respondents
are resorting the colorable exercise of power
to accommodate their interested persons  in

their favorable place.

4.%1 That vour applicant ﬁubmit%'that the
action of the Respondents. is mala fide,

illégal and Qith'a motive bebind.
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4.1071 That vyour applicant submite that the
action of the Respondents by which the

applicant has been deprived of hia‘legitimat@
rights is arbitrary. It is further stated that
the R@ﬁﬁondent%' have acted. with a‘ mala-tide
intention only to deprive the applicant 4rom

his legitimate rights.

4.111 That vour applicant submits that the
action of the Respondents is highly illegal,
improper, whimsical and also against the

policy adopted by the Government of India.

4,121 That in view of the facts and circum-—
stances 1t is a it case Ffor interference by

the Hon 'ble Tribuﬁai to prdte¢t_the interest

of the applicant and his family members.

4,137 That this application is Filed bona
fide and for the interest of justice.

S - BROUNDS FOR. RELIEF WITH LEEBAL
FROVIGION:

S.11 For that, due to the above reasons
narrated  in detail the action of the

FRespondents is in prima facie illegal, mala-

fide, arbitrary and without jurisdiction.

S.273 For that, the Fespondent has not
considered his or her own guideline regarding

release of person when "he is transfervred. As
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such, there is no Jjurisdiction in denving the

said benefit to the applicant.

5.5 For  that, the FRespondents have
violated the Article 14, 16 and 21 of the

Constitution of Indis.

.
S.431 . For that, the action  of the
respondents 18 arbitrary., mala-fide and

discriminatory with an i1l motive.

5.5 For that, in any wview of the matter
\ . . ' )
the action of the respondents are riot

sustainable in the eye of law and as well as

fact.

" The applicant craves leave of this
» .
Hon'ble Tribunal to advance further grounds at
the time o f headaring of this instant

application.

b CDETAILS OF REMEDIES EXHAUSTED

That there is no other alternative
and efficacious remedy available to  the
applicant except invoking the jurisdiction of
this Hom'ble Tribunal under Section 19 of th@:

Administrative Tribunal Act, 198%5.

7. MATTERES MOT FREVIQUELY FILED OR
FENDING IN ANY OTHER COURT:
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That the applicant further declares
that. he has not Filed any -applicatimﬁﬂ- writ
pétitian or sult in respect of the suwbiect
matter of th@.inﬁtant application before any
ather Court, authority, rr any such
application, writ p@fitimn or suit ig p@hding

before any of them.

L

8. RELITEF SOUGHT FOR:

Under the facts and  circumstances
mtated_ahmve the applicants ﬁmst respectfully
prayed that vour Lordship may be pleased to
admit this application, call for the récmrﬂﬁ
of the case, isszue notices to the Respondents
a¢ to why the reliedf and relives sought for by
the applicant- may not be granted and after
hearing the paétie% and the cause or causes
fhat may he shown  vour Lmrdﬁhipﬁ may be
pleaéed to dispose up this application on the
admission stage and may be pleased to direct
the Hegpﬁndmnta to give the following relives:
8.11 That. the Respondents, particularly
the Respondent Ne 4 & 5 may be directed by the
Hmmfbla Tribunal to re}ga%e the applicant frbm
the present place of posting. at Demaguti
Mizoram to Eolkatas as per transfer order F Mo.
21(I)§.En(C)KJE(C)/ER/CPND/CALXEWQIH444 dated

21.5.2081 at Annexure-C.
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g8.21 To pass any other relief or relives
to which the applicant may be entitled and as
may be deem fit and proper- by the Hon'ble

_Trihunal.
g3 INTERIM ORDER FRAYED FOR 3

The applicant most respectfully pravs
for interim order from thisz Hon'ble Tribunal

directihg the Respondent No. 4 & % to release

the applicant from his preaémt place of

Jposting as per office order F No. 2Z1(I118.FE.

(CH/JE(C)/ER/CFUD/CAL/ 2001 /444 dated 31.5.2001

issued by the Respondent No. 3.

101 Application Is Filed Through

Advoocate.

1217 Particulars of I;Pgmu:
I.F.0. NO. GGRTTEZ0R ) | 9
Date 0Ff Issue G.\O-ﬂOO\ '

Issued from GU\NM\”«’K' C.P0
Fayable at G[U\(Aw\r‘ovl

1213 LIGT OF ENCLOSUREG:
fs stated above.

«saVerification.



VERIFICATION

I's 8hri Sushil Kumar Yadav, son of Sri Ram

Ayodhya, Junior Ernginger (Circle) CIndo-
Bangladesh Border Road (Mto?) Division

Demangiri Central (Mte) Sub-Division, Central
Fublic Works Department,. do hereby solemnly
verify that the statements made in paragraphs

are true to my knuwi@dqe, Qel/ G 1/_
&4-s

Q : are being matters of
'3/ "q'q/ 4‘6
records &I true to information derived

those made in paragraphs

therefrom which I believe to be true and those
made in paragraph 5 ‘are true to my legal
advice and rest are my humble submissions
betore this Hon " ble Tribunal I have not

suppressed any material facte,

And T sign this verification today on

this the gﬂ\day of Ooctober, 2001 at Guwahati.

Sushi{ Kumar Yyadav.

Declarant
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proceod o thelr raspoctive poaco of poaling and all the controliing olticers shall reliveve the
officals under order of tronsfer at the earlinst with waiting for substitute, The raflafl of olliclals
§ should nat be detayad by tha controlling BIMES1s for oy raason, Tho ensos, wharn olflelnla tindagr \/

ordors of tranintar are not rallavod withiyg 30 days, vill bo Braught to notley ol the Diractor Gunnrot

of works {or taking nction ngainsg the defaulting controlling otlicars,

Whenever g Junior Engincer (CivillEléclrIcnl) is postad in a patlicular lJivision/Circlchono. the

) ‘ . L conrolling oflicor muyst accapt tho joining report and in case of not-avallabiiity af g paitlculne

’ post, an inlimation hay be glvon to (hig ollica, This hng bacome necossary 1o avold ragulirization
of wattlng perlod of Junlor Enghneers (CivillElectricat),

3. Due to increase in the normal tenure at soft stations, it is very likely that there will be Junior
Engincers in excess of sanclioned strength in

some officers, which js unavoidbale, Al
Supcrlnlcnding Engingers & Excclilive Engineers arg Ihe:efom requested to accept the joining
roports of Junior Englnoors concerned who, on thelr translor, sdbmif tigle Joinltg report to them, if

something thoy want (o say, they inay take Up tho mattar Infor with (s office,
- 4, All Chief Engineers, Supcrintomlhm Engincers and Excculive Engineers e requestedio angurg
that the Junior Engineors (Clv!l/Eluctrical) under orders of transier ara relloved within a time |

of 30 days (o unibie (ham (o joiting thelr now placus of nosting and tha rallyf of nue
“whould not lsg hold up for any rans o whalsoovar, :

. A HE ehae the -dunlor (’.nulnnycn ((.:Ivll/lilm:nlcnl')
rolieved at the end of (g mollies inmedialcly

o, - they will not be efigible to draw pay and allow
: I ransfar ordor ara cancallodlinodition or fu)
K o Canoral of Wo ka, CPWD, Now Delnt, -

et
‘e

Hed 9.0.2000, untess

D
h oltleling

o not talloved, thoy vl Mtouitlcially sty
tollowing the ndither of fssye of transtar ordors ang
ances from thoir present office thereaftor unless thair
W nsteactons g by this oftice or tin Diroetor

. | : Wy
_ . ‘ Supctinlending Engineer, Co-ordinatinn

Copy to : : : e

3)\\“%*- \?\‘O"V\S QY )Vq

1, The Director Genray of Work, CPWD, Naw Dalli, : A

2. The Addl. Director General (ER), CPwy, Kolkata,

3% All Chief Enginors (Civil), CPWOD of Eastern Region .

e CAll Su;:crmlcmding Engineers (Civil)ile Superintending Engineers (P & A) of CPWD Enstor
Ragion, - Sy : : |

B, All Bxoculive Engineors (CVIN of CPWD, Eastern Reglon,
- 6. Tha concerney olliclals throug respoctive conlrolitng officor s,
7.

The Reglonal Socrcmry, CPWD Junior Englnenrs Associntion, Kolkata,

S | . 1\\.((‘\\3(

: (5. ROVY
i Asalainnd ."}upmInimullnu Engtno, Curanttinnting

-
.
‘
-

READ Otlica of the S:mminlemlin(; Engineor, (,:().mdin:uiun, Chastim Reglon, CPWO, Nizam r’.’)"‘lCﬁ., Kolits - 700 020 7
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- The Superintending Yngineer,
Coordination Circle (1.2,
CPWD, Nizam Palace,

nnel
234/4 A, J. C. Bose Road, R
Caleutta-20, vaths

7 (trgn Povber i)

Subi= Regarding relicve of 5. K. Yadav, \i.ff,."(i:)'undcr SN Sddchar -2
Refi- FNo.2L(D)/SE(C) ERCPWIDICAL 200 1/444 DE-31.5.2001 0f the
Superintending Engineer, co-ordination Circle Culeutta-20.

i

Sir,

I have been transferred from Silchar maintenance division Sifchar to CCD-1 Calcutta
vide 8.No.84 of the transfer order ciled above. I have already approach to my superior for
my relicve. But in conncotion with that | reecived a Tetler from Assistant Enpincer/
DCMSD/MDemagiri d.27.8.2001referring  the letiers- of Lixccutive  Lngineer, 1BBR
(M),Division ,Silchar, and Superintending Engincer, LB.B.R. Maintenance Circle,
CPWD, Silchar-788002, which conclude that il is not possible for them fo relicve me
withoul substitute,

Sir, Demagiri is one of the remotest place of the North Eastern India where even
no accommodation and medical facitities are available and also have law and oriler
problent. So I cannot keep my family there, My futher who i nearly 70 years old needs
proper _éa'i"e} at thig stage butt T cannot keep him with me al a place Jike Domagiri.

S0, L request you o ook into the matter personally and see that franster order
already issucd by vou may be implemented immediately wither by posting a substitute or
* by making ducl charge arrangement within the Circle level or other wise as deen it

This 1s Lor you kind information and necessary action please.
K
Enclosures: A lcticr of AT/DCMSD/Demapir,

Along with reference letters of S
IBBR(M)/Circle! Silchar & EE/IBBR

e (M) Divn. CPWI, Sil-2.
Yours {ailpRully,
N
| <¥¥quoo\
(SUSHIL KUMAR YADAV)
Tunior Engincer (¢ )
DCMSEDDemapiri,
Nizoram.
Copy to: The Zonal Scerctary, Junior Fngincers Association. Nizam Palace,
CPWD, Culculta-20, for information and necessury action al your cnd
please.

—

(SUSLIL KUMAK YADAV)
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. DNo.23/612001-EC.1 o
GOVERNMENT OF INDIA 7 -
T DIRECTORATE GENERAL OF WORKS
T R CENTRAL PUBLIC WORKS DEPARTMENT
| Nirman Bhavan, New Delhi-110011
. Dated the 12284 pril, 2091
OFFICE MEMORANDUM '
Subject:- Compliance of transfer orders Issued by Directorate General of Works,
' . CPW.D,

Itis seen that transfer orders isgued by this Directorate are not complicd promp-
tly duc 10 one reason or other, Many a times a representation is forwarded by Controlling
Officer and under this plea the officer is not relioyed. '

The practice of not relicving the officers, pending decision on the representations
and withholding their tranafer is viewed seriously and competent authority has decided that
All officers under transfer mun be relicved forthwith, Their representation if any will be
considercd only after they join new place of posting, T e e
- [Lis alno decided that officer under transfer should not be sanctioned leave
preparatory 1o join new POSLING. e el TSNS

It will be the reaponsibility of reapectivo Controlling Officern to adhere to above

guidelines o

@y?—"‘-‘m:m:w(ﬁ?/i%w
_-@.L.caughy PTHle!
- DY.SECRETARY(ADMN.)

L. All Additional Directors General of CPWD/Enginccr*in-Chicf, PWD,

2.- All Chief Engincers(Civil) &(Elect.), including PWD, Appropriate Authority/
ValualiOH/Mhﬁsh‘y of Environment & Foresty cte.(The above guidelines are to be
Circulated to all lower formations for strict comp'li:mcc.)

- ol ol N
G ah? Yy Wfb
P s cudddt ATV
, _‘ . :-/‘;\ 5 1’.(\«(.1‘ _f‘\Q\I‘ -
(/ ey S VY
/lc- W v g))’/‘"’ \Y'- \ ' f:‘g)\v}/" -
- HI/ ( e ) .../’4,),“\,\
/ i .
[
DY -
. W\
B . .

. roame. ;
P
N, I p,
. "’\ . /s
‘
4 N o
PRI o . : .
1"’”?"".“"'-?'%‘1“ R .
R s b s R S .

e




1.

S e

ey 7k R "4.' B .*9.' ,‘ Py
T BT SN 1V Bty |

Eﬂeﬁn‘ai’ Admpiviigtive Veibepal

B Y

&
‘- RS L
Guwalhati Bench

ol

IN THE CENTRAL AIMINISIRATIVE TRIBUNAL

‘Addl. Central Gov'. Standing Counsel

€ o4trat Administrative Tr,bunal
Suwahati Bench : Guwahati

GUWAHATI BENCH ::s GUUAHATI. -

Oeho NOW4 412 /2004

Skri Sushil Kumar dadav
eeves &El._‘];cant .
Union of India & Orss

seven . RespOndentS'

- ( Written Statements filed for and on behalf

of the Respondent No. 1 to 5 D

Written Statements of the abovenoted respondents
“are as folloys :-

That a copy of the O.i« No. 412/2001 (referred

to as the "application") has been served on the respondents.

The respondents have gone through the said application and

ﬁnders*tood the contents thereof. The interest of 2ll the

respondents being similar, common written statements are

fited for all of them.

2.

That the statements made in the application,

which are not specifically admitted, are hereby denied.

e

That with regard to the statementis made in para 1

of the aﬁplioation, the answering respondents state that

the transfer order issued by the competent authority vide

e RN W e e

B E g AR o R ks waae B A



to the statements made in para 4.1 and 4.2 of the application.

W
-0

Office Order Fe No .21(1)8E(c V&IE(c VIR /CPWD/CAL/2001/444

dated 31.5.2001 (Annexure-C in O.A.) has been ‘superséded and

kept in abeyance ‘by the office order of the seme authority 1

issued by _'F. No .21(7 )J/SE (e J/ER /CPWD/GEN/KOIKATA/2001/714

dated 28 -_9.2001. Hence, there is no cause of action for the

in,stant application and the same is lisble to be dismissed

with cost.
A copy of the said office order dated 28.9.2001
is annexed as AnneXure -R1.

4. That with regard to the statements made in

para 2 and 3, of the application, the respondents state that
as there is mo cause of action, there remains nothing to

comment on such igsues.

5e That the respondents have no comments with regard

6. That with regard to the statements made in

para 4.3 of the application, the respondents state that the.
OM. dated 1441283 ig a policy guideline on certain matters
for those officials posted to North Bastern Region. One of
such incentives is that an official posted to Ne.E. Region
shall be on tenure of 2/3 years as the case may be and he
may be and he may be considered for posting to station of
their choice "as far as possible". Such period of deputation
can be exitended in case of exigencies of public service.
Moregver this O«f. dated 15-12-83 is not a statutory Rule
mﬁxmsx&x&xx&akaixﬁﬁm&ﬁxixmn and not mandatory in

nature « The OM. dated 10.‘i 2.97 is an executive order



-3 -

without any force of law.

In this connection, the respondents also state
that the law relating to the transfer and posting is now
well-gettled in a series of decisions pronounced by the Hon'ble
Aﬁex Court of the country. The ratio of such decisions are
that the Court or the Tribunal shall not interfere with the
order of transfer passed by the compétént authority unless 4

such transfer order is issued in violation of statutory rules

or maldfide. Mere non-observance of guidelimes/policy or

executive order can not be a ground for such interference.
It has also observed by the Hon *ble Supreme Court that the

Iribunal can not sit in appeal over transfer order. The Court

- will also not meke any roving enquiry to find malafide and/or

unless malafide is proved there shall not be any growmd for
interference + The question of personal problems like illmess,
children's education, finéncial difficulties etc. are not to |
be decided by the Court and sucﬁ matters are to be taken up
by the official with the administration/employer._ As provided -
in the Fundamental Rules, the whole time of argovernment
servant is at the disposal of the government which pays him
and he may be'employed in any maﬁner reduired by the proper

authority.

It is also made cléar here that the applicant

being posted in the N.E. Region from his initial posting and

- not being transferred from outside or reposted/retransferred,

the provisions of the O«M. dated 14.12.83 is not applicable
t0 him and ke is not entitled to seek any relief om the basis

of the said OMe
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The relevant portion of the O.M. dated 14.12.83%

ig annexed as Annexure =Ro.

Te That with regard to the statements made in para 4.4,
the_ respondent state that the Respondents No.3 issued the
transfer order of the applicant as mentioned but subsedquently

Respondent No+3 issued another order vide No.21(7 )/SE(C )/ER/

CPWD/GEN/KOIKATA/2001/714, dated the 28.9.2001 ordering that

all the transfer/posting orders for grbup 'C' & 'D' staff in-

cluding the Junior Engineers from Eastern Region (Region=B.1)

- to North Bastern Region (Region-B.2) & vice versa already
: issued_ but not implemented shall be kept in abeyance with

" immediate effect till his further order.

8. ‘ That with regard to the statecments made in para 5.5

the applicant state that the applicant could not be released from

~hig present place of posting due to the exigencies of public

| s_ervices as the applicant wé,s deputed to look after the main~-

tainance works of International Border Z Security Roads and

- which could not be left unattended due to the National Security

reasonse

9. " That with regard to the statements made in para 4.6,

the respondents state that the memorandum dated 1244 .2001 s

~ stated by the applicant is applicable to the persons who have
‘been transferred and represented for change of transfer order
or cancellation thereof as mentioned that their representation
-will be considered only vafter they joins in their new place of

‘posting and not applicable in the case of épplicant-
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10. That with regard to the statements madef in

para 4.7, the respondents state that the applicant Shri Sushil
Kumar Yadav, JE(Civil ) had join in IBBR (Maintance ) nivisiqn;

| CEWD, Tura on 21.5.99 (FN) on fresh appointment and there after
| in this division on 24.5.99 and working uader Dimagiri Central
j Maintance Sub-Division IBBR, CPWD, Dimagiri. As he is looﬁng
aftevx} the works of Indo-Bangla Border Roads maintance in

| Mizoram State, the roads along the International Borders for

. Patrolling by BeS«Fe for checking infiltrators and smuglers

. from Bangladesh & hence is of the strategic importance.

// The Jilchar Maintanemce division of CPYD ig of

-
-

course responsible to maintain the Indo Bangla Border Roads

L ~Tin three states of North Bastern Region Viz =~ Mizoram, Pripura

| and Meghalaya covering a length of about 185 Kms. $Since this

division is newly created and started its functioning only

| with effect €rom 1998 having 13 numbers of sanctioned strength
] of Junior Engineer (Civil) but being the newly created division,
i the postmg of required staff are in progress amnd hence out of
| 13 numbers Junior Engineers (Civil), 5 numbers were in position.

After coaipletion of tennure, the order of transfer for 3 nos.

\Junior Engineeers (Civil) out of posted 5 numbers were issued
by Respondent No.3 during June/2000 and accordingly they have
been relieved. One Junior BEngineer (Civil) was posted against
-z;chis division but not yet joined. Therefore, only 2 Junior

|Engineers (Civil) were in position to look after the works of

| 1 the entire jurisdiction under this division and in this ways

iif the Border partrolling Roads are left unattended which may

|effect the movement of the B+S.F. persomnel ang causing
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threat to the National security.

Under this compelling circumstances and considering
the exigencies of Public services, the applicant could not be
released. |

Further Respondent No.3 vide his order No.21(7 )/
SE(C )/m/cmn/am/xommmom/714: issued on dated 28.9.2001

as stated above, ordering that, all the transfér/bOSting orders

~of group 'C' & 'D' including Junior Engineers from Bastern
" Region (Region-B-1) to North Bastern Region (Region B-2) and
vice versa already issued but not implemented shall be kept

in abeyance with immediate effect untill his further order .

11' | That with regard to the statements made in para 4.8,

) the respondents state that it is denied that the applicant has
- not been relieved by the department to accommodate their ch01ce- f

~able person in their favourable placee This is baseless and

misleading.

- 12, That with regard to the statements made in para 4.9,

it is denied that the action of the department is malafidd/
illegal and with a motive behind. Rather it is supmitted that

the applicant could not be relieved under compelling circum=

- stances as explained above.

13, That with regard to the statements made in para 4 .10

and 4.11 of the application, the respondents state that as

explaired sk hereinabove, the respondents acted bonafige in the

public interest on administrative r@asons and exigencies involvirg
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sensitive issued of largews interest. Hence, allegations

are denied.

14. That with regard to the statements made in para
4412 and 4 .13 the respondents state that the applicant has

no right which may Jjustify interference of this Hon'ble Tribunal
and the application filed with ulterior motive to procure unduec

benefit is liable to be dismissed with cost.

15. That with regard to the statements made in para
5¢1 t0 5.5 of the application, the answering respondents state
thet the grounds shown by the applicant are not tenable in
lay and also under the given facts of the case. Hence, the

application is liable to be dismissed as devoid of any merit.

16. | That with regard to the statements made in para

'6 and 7, the respondents state that the applicant had failed to

take up his case if any, with the departmental authority and
filed the case without such alternature remedy, hence the

application is lisble t0 be dismissede.

17. Thet with regard to the statements made in pars
Bely, 842 and 9 of the application, the respondents state that
under tke facts and circumstances of the case, provisions of
law and rules, the applicent is not entitled to any relief
vhatsoever as prayed for and the application is liable to

be dismissed with cost as devoid of any merit.



In the premises aforesaid, it is
thefefbre prayeé that Your Lordships
would be pleased to hear the pa%ties,
peruse the records and afbter hearing
the parties and ﬁerusing the records
shall further be pleased to dismiés

the application with cost.

Verification ®0 00 000 o0co0 g o
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I, Shri Ram Kishan Solanki , presently working
as the Bxecutive Engineer, IBBR ( Mtee . Division CPWD,
Silchar, being duly authorised and competent to sign this

verification, do kereby solemnly affirm and state that the

statements made in para f/?,/ 4,7 % 17 are true to my

knowledge and belief, those made in para 3 and
being matter of records, are true to my informetion derived khsxed

therefrom and the rest are my humble submission before this

Hon 'ble Tribunal. I have not suppressed any material facts.

And I sign this verification on this /2th day
of February, 2002 at Guwehati.

————

/
Deponent . 72
Executive Engineer,

1. B. B. R. (M) Division,
C.P.W.E. Silchar,
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FCICE OF THE SUPEIINTENDING EBCGIMEER, COONORIATION, CTWD, EASTERN 18GION

& KIZAM PALACE, KOLIVTA-700020 . ‘ \)\?Q,
0% TTHSE(CHERICPWOIGENIKOLIKAT V2001 N ] DATED S 2002001 — .. ]
/o _ ' g_ycr: oRnER : ;
./1.' - —
7

f ordered that all transfer/posting orders of Group ‘¢’ and Group ‘0 stafl tncludlng the “
Junlor Englneers ?lom Enstemn Reglon (Reglon B.1) to l‘»orth Eastern neJ!on (Rog!on .

B i) rmd vice versa ulready lssued by this office hut not Imp!cm"nted 80 fnr, shall be

}(ept !n abeyance with Immediate eifect til further orders. ‘:‘
% Al ths stalf who are willing to remain in the Morlh.Gastorn Region (Region B.11) are heraby roquested to
..:hr;x"nybn\il their willingness within 15(fifteen) days of issuo of this order. Translor 6f such stalf shall be i
' cor\(n.ed to North Fastern chlon (Reglon 8.1, - ' ' ' | . ¢
i} As per DGW, CPWO, New Delhi's'OM -dated 18.0:2001 mentioned above, those staff of North Eastern I
. Regron vho do notmdlcale thelrwnllmgness for the Morth Easler Region (chnonBll) will be transferred -~ d’ *
< to Eastem Region (Reg)on B.) on saniority basis subject lo availability of vacancy and availability of . . E-; :
substltute staff for North Eastorn Region. The said stalf are, therefors, requested to submit their oy
) wnlmone s for transler to Ea. tern Region (Reglon B.1) wethin 15 (fiteen) days ‘of_lssue of this order, :
Those ota\ff of Eastarn Region"‘(Regi'on ‘D) who are willing to get transferred from- Eastern Reglori A v
(Region B.1) to North Eastern Region- (Region B.1}) may submit their wﬂhngness in prescnbed proforma |
~ tmmedlately for appioval of the inter Regional Tr'msror by tho competent authority, |

5. All the Controlhng Qlficers ars hereby requosted to send the details of ummplnmented transfer orders for :
tmmedlate necessary action at this end. : . . ‘ : S

6 o ‘The ahove order shill take effect frorn the dale of issun. |

ORTPER/Nrte. Ohed e ™.

CW. 0 :{i\char-ﬂ /// | /’47:;;3 -
D" Mo “\1 L’ q ’ // L . ‘._//-'-;—‘:.l:.’i‘“ izoro) ’l

. te— T : g
‘7’(7/1 | t)'\ ) , .mmorlntmufhm iinglneer (Co rdlnatlon) =
Copy to:- g

1. Dnreclochneral of Warks, CPWD, New:Delfii,~ - - . : ' ’ : t

2. Additional Difector General (ER), CPWD, Kolkata + '

3. Dlrector of Admmlstratlon CPWD, Nmnan Bhawan Neswv Delhl w.r. tthe telephonic dnscus.,mn giscussion held
-on 26.9. 200

4. SAIIChief. anl

CPWD.

5. All Superintending Engineers (Civil & Elnc) ilc \)upormlon(lnu f'nqu)m" (P&A ) of Easlern Region (Region o
B.)) and North Eastern Region (Region B, i) of CPWD - -

6. All Executive Engmeers (Civil & Elee.) of Easlern Region (Region B.I) and Nmth Castemn Pegton (Regicn B.1I)

o

ers (le & Elec.) of Ea.,iem ch on (Region B0 and Moth Eastond Region (Region B.l!)“of D i

e i v T
-

~ of CPWD,
7. . Allrecognised Unions & Associations of CPWD, Nizam Pal'zce Kolkala PEESE - ‘ ! E‘

>~8. All Co-ord sactions of Co-ord Circle. TS _ i e
- R

PP '5’. )‘
N0 ‘ €
(rsare) / ,

Suparintending L'zq!ncmr (Ch-ordiuntlony - : ;

<
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