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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.342 of 2001

HON'BLE MReJUSTICE DeHoCHOWDHURY \VICELCHAIRMAN

HUN'BLE MRoK.Ko.SHARMA ADMINISTRATIVE HEMBER.

Shri Parimal Ghosh,
Assistant, ICAR, Research Complex,
NeEeH, Region, Umroi Road, Umium, Meghalaya.
oo Applicant.
By Advocate Mr.B.K.Sharma, Mr.S.%arma, Ms.U.Das.

l« Union of India, represented by the Secretary

to the Indian Council of Agrigulture Research (ICAR),. g

Krishi Bhawan, Wew Delhi.
2. The Director General, ICAR, Krishi Bhawan, New Delhi.
3, The Director, ICAR, Research, Umroi Road, Umium,
Meghalaya, - ,
eee Respon‘i&”:nts.

By Advocate Mr.K.H{.Choudhury, Mr.B.C.Das.

GHOWDHURY J(VC) 3

The post of Assistant Administrétive Officer
on deputation basis under the Director WRC(Mithun)
Jharnapani, ngal&n@yas advertised. A copy of the notice
was also placeﬁ in the Notice Board of the Respondents.
The applicant who was working in the post of Assistant
under the Regpondents submitted an application for the
said post on deputation to the Director HWRC(Mithun),
the same application was forwarded by the Respondents
viéé letter dated 10.6.99 to the Director RRC(Mithun).
The applicant's grievance in this application is that

he respondents authority deliberately did not send

Vigilance Clearance Certificate of the applicant

contd/~=



alongwith the application. He submitted representation
before the Director, ICAR on 9,9.1999 and thereafter he
also submitted repreaéntation to the Director General,
ICAR, New Delhi. Failing t.é get his application forwarded
to the authority the applicant moved this application
for appropriate direction to the respondents for issuance
of Vigilance Clearance Certificate to the appuaém:. By
order dated 19.9.,2001 we issued notice on the respondent's
" to show cause., The Respondents did not submit its show

cause/reply. We asked the learned counsel for the Respondents
to obtain instructions as té why the Viq.tla:ico Ceitificatg
was not granted to the applicant, Mr.B.C.Das learned counsel
appearing on behalf of the respondents took time in
September 2001, October 2001 and to-day also asked for .
sonetime to obtain instructions. The controversy revcbvedmn&

‘o a simple matter of forwarding the application ofv.the; -
applicant for the post of Assistant Administrative Officer
NRC(Mithun) to the Director NRC, when auéh application {is
£iled normally such application need to be forwarded unless
there is any compelling and good reasons,The discretion is
vested on f.he authority in forwarding the application. The
authority is required to balance the interest of the state,
vis a vis the interest of the employee. Care should be
taken to avoid hardship to such employee. Undue delay of
disposal of such application seriously prejueices the

| interest of the concerned person. In the instant case

of the application thé applicant was sent to the competent

\//yuthority in 1999,The authority did notassign any reasons

why the respondentscouldnot take any decision of the matter.

contd/=



We have heard Mr.S.%arma learned counsel appearing
on behalf of the applicant and also Mr.B.C.Das learned

counsel for the respondents. Mr.Das could not justify

as to why the matter was not processed. Considering all
aspects. 6£V the matter we are of the opinion that the
ends of justice will be met {if a direction is issued to
the Réspondent Noi:2 Director General, ICAR, New Delhi to
take appropriate decision on the representation submitted

by the applicant vis a vis forwarding the application to

the respondents authority. We direct the applicant to submit

a fresh representation within 10 days to the Director
General, ICAR, Krishi Bhawan, New Delhi enclosing copy of
the earlier representation as well as the order of the
Tribunal and on receipt of the same the regpondents are
directed to take decision by passing a reasomed order and

communicate the same to the applicant as early as possible

~ preferably within 1 month from the date of receipt of the

representation,

The application is allowed to the extend indicated

above, There shall however.be;no order as to costs.

ol
(KeKo SHARMA) - (DeN. CHOWDHURY)
ADMINISTRATIVE MEMBER VICELCHAYRMAN
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1 3. The Divector, ICAR, Fesearch Complex

BEFORE THE CENTREAL ADMINISTRATIVE TEIBUNAL
GUWAHATT BENCH & GUWAHATI

i

m;.ﬁ.”24§32f2,/f3m@1
BETWEEN

Shri Parimal Ghosh,

Assistant, ICAR, FResearch Complex,

N.E.H. FRegion, Umroi Road, Umium,
Meghalaya.

R Applicant.

- ‘QND -

1. Uniocn of India, represented by the
Beoretary  to the Indianm Council  of
Agriculture Research CICARY,  Erishi
Bhawan, New Delhi.

£. The Director Serneval, ICAR, Erishi
Bhawan, New Delhi.

for N.E.H. Region, Umroi Foad, Umium,
Meghalaya.

«x e Eespondents

DETAILS OF THE APFLICATION.

EARTICULARS OF ORDER AGAINST WHICH THIS AFFLICATION

1. is
) MADE

This application is not directed against any particular
order but  has been made against the action of T

Fespondents in not considering his case for promotion to the

lpmﬁt of Asstt. Accounts Officer.

2. LIMITATION

That the Application is declares that the instant
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application  has  been filed within the limitation pericd
prescribed under Section 21 of the Central Administration

Tribunal Act, 1985,

3. JUERISDICTION OF THE TRIRUNAL

The Applicant further declares that the subject matter
of the case is within the Jurisdiction of the Administrative

Tribunal.

4. FACTS OF THE LCASE

4.1 That the Qppiicant is a citizen of India and as such he
!
is entitled o hll the rights and privileges as guarantesd

under the Constitution of India and laws framed theveunder.

[ 4.2 That the Applicant is presently holding the post of

| Aestt. (omiiD L0070 under the Respondent  Neo. 3, he

started his service career under the Fespondents in the yvear
1981, Thereafter taking into consideration his sincere  and
| devated service he got his promation to the post of  Senior

fClerk  in the month of April, 198&. The afaresaid promotion

fof  Senior Clerk was followed by yet another promotion i.e.

-@the‘ post of Asstt., that is the post presently holding by

{the Applicant.

-

4.3 That the Applicant while wquihé as - clerk in the vear

‘ilﬁ@ﬂ he was given the ghafae of stores and  accordingly  he

continued  to g}gfﬁgrgé his duty. In February 1994 the

Fespondents”issurd an order of recovery of an amount of Bs,

==

a?ﬁ}ﬁ /= from the Applicant without holding any enquiry. He

-
heing  agorieved approached the Monfble Tribunal by way af
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and order  dated 1.6.19%9 disposed of the said 08 sstting

side the order of recovery. Howsver, the Hon’ble Tribunal

o

B D

against the Opplicant. \!f

i
%,4 That the Fespondents on receipt of the aforesaid

Judament  and order issued charge sheet against the pressnt
|

Applicant alongwith one Shri B.F.S. Yadav. However the
; - ¥

@raﬂﬁ@ding initiated only against the Applicant and by an

ﬂrd@r dated 25.8.1995, the Disciplinary Authority imposed a
|

penalty of  censure on the Applicant. Thereafter the

ﬁir@ttery ICAR issued another order dated 25.7.1996 by which
i : :

the order of censurg has been set aside and direction has
heen issued to the disciplinary authority to hold  further

qnquiry into the matter impugning the aforesaid order dated

'F.?Ql??& the Applicant preferved 0A No. 260/96 before  this

Hon’ble Tribunal. The Hon®hls Tribunal after hearing the

hu

ﬂ@rtieﬁ to the proceeding allowed the said 06 vide its

Judgment and order dated 8.6.99 setting aside the order

dated 25.7.1936.

A copy of the said judgment and order dated 8.6.92 is

anmnexed as Annexura—1.

4.5 That the Applicant thereafter continued to hold the post

dk Asstt. under the Respondents. Thereafter the FRespondents

1
I

Q@att. Administrative Officer on deputation basis wunder the
|

It
ﬁﬁrectmr MEC (Mithunl, Jharnapani, Nagaland. The Applicant

1 - L2

placing his willingness submitted his application  for  the

‘ .
filing 0OA NO. 41/94. The Hon'ble Tribunal vide its judgment

ade it clear that Fespondents may  proosed departm@ntallyJ

" - - 0 . v
issued  an order in the Notice Board advertising a Post oof
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sald post of Asstt. Administrative Officer on deputation  to
the Dirﬂttar_ NREC (Mithun)., The aforesaid application was
forwvarded by the Respondents vide letier dated 10.6.9%  to

the Director NEC (Mithun).

Copies of the application dated 2.6.99% and the
forwarding letter dated 10.6.99 are annsxed herewith

and marked a

]

Arnexure-2 & 3 respectively.

4.6 That as per the rules guiding the field the Respondents
are  tao submit the application of the Applicant alongwith
vigilance clearance certificates. However, the ERespondents
with a malafide intention to harass  the Applicant never
forwarded thes vigilanéa clearance certificate of the
Appliﬁént to the Director NRD (Mithund. The Applicant being
agarieved praférred a representation dated 9.9.92 to  the
Fespodent No.o 3 praying for  issue necessary  vigilance
clearance certificates. However, nothing has been done  in

the matter by the RFespondents.

A copy of the said representation dated 9.9.9% is

annexed as Annexure-—d.

4.

~4

That the Applicant could come to know about the fact  of
his selection in the post of Asstt. Administrative Officer
undar  NED  (Mithun) from a reliable source. He also  could
come  to know  about the fact that because of  absence  of
vigilance olearance cerbtificate his case could not  be
congidered by the Divector NREC (Mithund. The Applicant kept

on o reprasenting the matter before the concerned  authority

but the same yvielded no result in positive. It is noteworthy
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Tt mention here  that the applicatimn preferred by the
Applicant dated 2.6.99 (Annexure~2), the forwarding letter
dated 10.6.99 (Annexure-3) and representation dated 9.9,99
CAnnexure-4)  filed by the Applicant was sent to the offics
of  the Respondent Noo 2 for necessary instruction in the
matier and while offering its comment the FEespondent No.o 2
issued a positive instruction to the Fespondant No. 3 for
issuance of vigilance clearance certificate (Ne, chjection
certificate) but the Eespondent No. 3 for  the reason  best
known  to him has not issued any such vigilance olearance
certificate. Situated thus the Applicant preferved &
representation  to  the concerned authority praying fixr
redressel of his grievances but till date nothing has  been

gdone so far in the matter.

A copy of the aforesaid representation is annexed as

Annexure-5,

4.8 That the Applicant begs to state that the post  of
Asstt. Administrative officer under the Dirvector, N
(Mithun) dis still lying vacant but due to non-supply of
vigilance colearance certified the Director NREC tMithun?
could  not appoint the Applicant in the said past of  Asstt.

Administrative Officer on deputation.

4,9 That the Applicant begs to state that the Fespondents
mainly the FRespondent No.o 2 has not yat indicated any
reason for non-issuance of vigilance clearance cértificate
Tt the Applicant. Inspite of r@péatwd Fequast T b
Fespondents are bent upon not to act on any request made by

the Applicant. It is pertinent to mention herve  that  ths



Bespondent  No. 3 after passing of the judgment and  aorder
I '

dated 8.6.99 by which the order dated 25.7.96 was st aside,

ﬁmwk the matter very sericusly against the Applicant. As  a

ﬁ&&ﬁUFﬁ of punishment, the Re%pﬁnd@nt No. 3 has decided not
gm issue any vigilance clearance ﬂ@rtificatﬁ.{NDG} ter the
Abplicant g0 that he gets no further scope of his career
q@vanc@m@nt.

i
1

%}1@ That the Applicant begs to state that like the post  of

ﬁ%ﬁtt. Administrative Officer under director NREC tMithun?
1

Négaland, numbers of equivalent posts are going to advertise

ﬁ%mn and in the event of non-issuance of vilgilance clearance
i
|
| . . . . .
certificate the Applicant will suffer irreparable loss  and

i%jury. The Applicant apprehending the aforesaid fact prays
|
before this Hon’ble Tribunal for an appropriate directed to

i
[ . s
the FRespondents to  issue necessary vigilance olearance
certificate (NOD)Y to him so that for his career advancement,

h%a future opportunity  of promation/appointment  is  not
adversely effected.

4411 That the Applicant begs to state that Fespondents
m%inly the Respondent NO. 23 has  acted illegally in
wi#hhmlding the vigilance clearance of the Applicant without

any reason. In fact the Respondent Mo, 2, has made it olear

aﬁfut the fact that vigilance clearance can be issued to the

Agﬁlicant for consideration of his case against the post of
I . .

ﬁé%t;. Administrative Officer under NRED (Mithun) Magaland,
i

but nothing has been done so far in the matter. Now almost 2
F

years have been passed and within a short time the post of
i
1

Asstt. Administrative Officer under NREC (Mithun) Nagaland

ij
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willnb@ filled up by someg othsr Q@@éﬁé@;% and the AppliEcind
will lose his chance. The Respondesnt Noo 3 is  withholding
the said vigilance clearvance certificate (NOD) only on the
ground of pendency of judicial proceeding but same cold not
be a ground of withholding vigilance clearance certificate
CNOCI. Tt is  noteworthy to mention here  that similarly
placed person i.e. Dr. BFS Yadav, who was also chargesheebsd
along with the Applicant, has been selected on deputation of
two  member  Indian  Expert to Mongolia, and in his  case
vigilance clearance has been issued with utmost prombitude.
1t is further stated that said Dr. BFE Yadav has also  been
promobed to the post of Frincipal Scientist (Animal
Nutrition? and to that effect the Respondents have issued
vigilance clearance certificate (NOCO without any delay.
Mowever, the reasons best known t% the Respondent Noo 200 o
vigilance oclearance certificate (NOCD béen issued to  the
Applicant. The non furnishing/non 1ssuance af vigilanos
clearance certificate (NOCZ) has virtually blocked the avenue

of future progression of the Applicant.

4,1§ That the Applicant begs to state that the FRespondents
have acted illegally is not issuing the vigilance olearance
certificate to the Applicant. Fresently the NED  (Mithun?
Nagaland as well as other Govi., organisations are going  bo
issue various advertisements fmr the post  of fAsstt.
Administration Officer, or equivalent posts and in the
absence of viéilance clearance certificate  (NOCD, the
Applicant will  lose his chance for his consideration.  In
that view of the matter, the Applicant prays before the

Honthle Tribunal for an appropriate interim order  dirvecting



Jthe respondents to clarify the reason to the Applicant as to
why his vigilance clearance certificate has been Wwithhald,
lalternatively for an interim order directing the FEespondents

o dssue provisional vigilance clearance certificate (NOD)

|
o that his case can be considered provisionally. It is
further stated that in absence of any such interim order, as

prayed for, the Applicant once again will lose the further

jahanca of  consideration of his case and thereby he will

suffer irreparable loss and injury.

;ﬁ. GEOUNDS WITH LEGAL FEBFEOVISIONS

[

5.1 For  that the action/inaction on the part of the
iEeEpmnd@htﬁ is illegal, arbitrary and same is violative of
}ﬁhe principles  of natural  justice and administrative
&airplay and  hence same is liable to be set aside and

‘guashed.

e

Wwed For that the Applicant being selected for the post  of

Lﬁsstt. Administrative Officer, on deputation, th@‘ﬁﬁﬁpmﬁd@nt
v}an 2 ought  to have issued the vigilance clearance
ertificate (NOC) o him, taking into consideration his past
service career. Withholding of the said vigilance clearance
;ertifimat@ CNOCY without any reason has put the Applicant

fo & disadvantageous situation and virtually blacked his

future career and hence same is not sustainable in the eye
¥

of law and liable to be set aside and guashed.

G.3 For  that the Applicant being a sincere  and devotesd

employee, he deserves comandaticon from his higher authority

bit not to speak of commendation, the Eespondents have now
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withheld his due vigilance clearance certificate (NOD)Y  for
some  extrangous reason with a malafide intention to  harass
him. In that view of the matter the impugned action of the

Fespondents are liable to be set aside and guashed.

wedt For  that the REespondents have acted in wviaolation of
Article 14 and 16 of the Constitution of India is not
replying o his r@pr@ﬁﬁhtatimnﬁ highlighting the fact as to

why hi

[H]

vigilance «clearance certificate (NOC) has been
withheld., Inspite of repeated representation, the Applicant
could not ascertain the reason as to why his said vigilance
wlearance certificate has  been withheld., 0On this score
alone, the action of the Fespondents are not sustainable in

the eye of law and liable to be set aside and quashed.

1 9.5 For  that the Respondents have acted illegally in  not

issuing the said certificate (NOC)Y to the Applicant on  the
ground of pendency of judicial  proceedings. The Respondents

however ,  issued similar certificate to a person  (Dr.  BFS

|Yadav) against whom same set of charges was  in existence.
[This discriminatory action of the Respondents, mainly  the

JEespondent No. 3 forced the Applicant to believe that the

fact of withholding of vigilance clearance certificate (NOD)
is not  a routine matter but has been done same is  not

Jsustainable in the eye of law and liable to be set aside and

gquashed.

9.6 For that the Respondent No. 3 has acted illegally in

withholding the vigilance olearance certificate of the

Applicant without any reason. The Respondent Noo 2 vide  his

teommunication has  made it clear that there is mox bar  in




issuing vigilance clearance certificate (MOD)Y o the
Applicant, but the Respondent NMo. 3 has not yet issued the
saild wcertificate, which is per-se illegal, arbitrary and

violative of principles of Administrative fair play.

9.7 Faor that in any view of the matter the action/inaction
on the part of the Respondents is not sustainable in the eye

of law and liable to be set aside and gquashed.

The Applicant craves leave of this Hon’ble
Tribunal to advance  more grounds both legal  as  well  as

factual at the time of hearing of this case.

&. DETATILS OF THE EEMEDIES EXHAUSTED.

That the Applicant declares that they have sxhausted
all the possible departmental remedies towards the redressel
of the grievances in regard to which the present application
has been made and presently they have got no sther

alternative than approached this Hon'ble Tribunal.

7. MATTER FEMDING WITH ANY OTHER CDUET@

That the applicants declares that the matter vegarding
this application dis not pending in any obther Court of  Law
orany  other authority or any other branch of the Hon'ble

Tribuna;.

8. EELIEF SOUGHT:

Under the facts and circumstances stand above  the
Applicant prays that the instant application be admitted,

records be called for and upon hearing the parties on  the

] cause or causes that may be shown and on perusal of  records



I be pleased to grant the following reliefs.

8.1 To direct the Respondents to issus Necessary  viagilanoe

C clearance certificate (NOD) to the Applicant immediately for
i ‘

ﬁ consideration of his case for appointment  to bhe posst o

l"
|

Administrative Officer in the office of the Dirmotor

NEDC (Mithun), Nagaland.

w Asstt,
|
i

8.2
LI

| Cost of the application,

i
1
i
I
|

|
| 8.3
i
!

| Any other réli@f/reliefa to which the present Applicant

care  entitled to under the facts and circumstances of the
|
hlcaﬁa and as may be deemed fit and propey by the Hon'ble

|
leribunal.
|
19.INTERIM ORDER FRAYED FOR:
!

Under  the facts and cirvcumstances of the case, the

Applicant prays for an interim order  from this Hon'bhle
\
yTrihunal directing the Respondents to

1sEuUe NECERBHArY

vigilance

clearance certificate (NOOC) pfévisionally during

Ehie pendency of the 0A.

THE AFFLICATION IS FILED THROUGH ADVOCATE:

1. PARTICULARS OF THE FOSTAL ORDER :

P IR0 Ne.: TG 54 4T
£ii) Date: {{[g[ow}
%iii) payable at Guwahati

@« LIST OF ENCLOSURES




VERIFICATION

I, Shri Farimal Ghosh, aged about 37 years,

son of I Ghosh, at present working as fAssistant in the

mefic& of the Dir@ﬁtmr,'ltﬂﬁ,-Umium Meghalaya, do hers by
salemnly affirm and state that the statement made in  this

lapplication from paragraph O W(1-43 4’84012 8 Skl app

HErue to my  knowledge and those made in  paragraphs
ﬁb”130 H'¥ are  matters records of  records

linformations derived therefrom which I belisve to be true
‘\

and  the rest are my humbls submission before  this Hon'bls

FTribunal,

y And T sign  this verification on ’i_ﬁh day of

;nguﬁt, 2001,

Signature.

po‘)"d'\/\/\ 03 &KML
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Gentral Administrative Tribunal
GUWAHATI BENCH : GUWAHATI

Despatch No. CATIGHY/JUDLI 30 74 Dated, Guwahati the &~ 75

L/Orwmal Apphcat:ou \lo : 2 6 0/9’6
. MlSC Petmonl\lo ’ ’
. . “ ‘\ K : R \
Contc.lpt Pet.txon No : S
J Rcvmw ,Application No. :
L R Transfer Applucatxon No..: . '.”"‘- et
AR
' W \ ) N
o SAhr /)W rmal é? /W’“ Applicant(s)
VERSUS
Z,/’r_ O L. ‘ Qv/“ AT Respondent(s)

T cht Soanimad G Rerd

sfo  Lals P Ci GAhepR

fre Esbank (e o)

L. C AR, Re.somn ¢l (Dﬂ'\/'&)‘”
Banragomne %Hf”nﬂ olnss ot

Please find herewith a copy of  Judgment/©eder dated

Y- {_j_‘} . passed by the Bench of this Hon’hle Tribunal

comprising of Hon'ble Justice Shri & A/ « /Fw

Vice-Chairman and Hon’ble Shri C? Loe 49&’%0«3

Member, Administrative ia the above noted case for mform
tion and necessary action, if any.

a-

Please acknowledge receipt of the same.

BY ORDLR
Enclo: As stated above.

- Sheets. | ,, \5\%\
,—DEPUI‘Y RF’GI TRAR :

A“es'\eé L A

ﬁ@b, ';f”

Advo atés
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH ’

Original Application No.260 of 1996
Date of decision: This the 8th day of June 1999

The Hon'ble Mr Jusfice D.N. Baruah, VYice-Chairman

The Hon'ble Mr G.L. Sanglyine, Administrative Member

Shri Parimal Ghosh,

“ Assistant (C.0.),

Indian Council of Agricultural Research,
Barapani, Meghalaya. - o
By Advocate Mr B.K. Sharma

' eaeean Applicant

-versus-
1
1. The Union of India, represented by the

Secretary, _
Indian Council of Agricultural Research,

.New Delhi.

}
2. The Director General, )
Indian Council of Agricultural Rescarch,

New Delhi.

3. The Director,
Indian Council of Agricultural Research,

N.E.H. Region,Rs
Barapani., Meghalaya.

4. Dr N.D. Verma,
Project Director,
National Research Centre {(Mithun),

Jharnapani, Nagaland. ...
By Advocates Mr A. Deb Roy, Sr. C.G.s.C.,
Mr K.N. Choudhury, Mr P. Bhowmik and . \
Das.

Respondents

.......

BARUAH.J. (Vv.C.)

The applicant is an Assistant ip the Indian Council
of Agricultural PResearch (ICAR for short). He entered into
service in the year 1981. Thereafter, he was promoted to the

post of Sr. Clerk in April 1986. In September 1991 he was

promoted to the post of Assistant. In 1984 he was placed in
charge of Stores and he discharged his duty as such. In
February 1994, because of a Jepartmental loss an order was

passed towards recovery ot an amount of Rs.73,262.58 from

PP, e e o e ——— g

Cm e mmm =y
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the Salary of the applicant at 4 fonthly rate of Rs.500/-, 4
?i The authority also decided (o hold 4 departmenta) enquiry
‘ against. the applicant. According to the applicant the order

of recovery wasg Passed by the authority Without holding any

enquiry apg giving any OPportunity of heariné to the

“dated 1.6.1994 this . Tribunpa) disposed . of the saig
3 application Setting aside the order Passed by the a@uthority.

for Fecovery of the amount Mentioned above. Bowever, the

2. By Annexure 3 order’dated 13.7.1994 Dr u.c. Sharma,

Sr. Scientist, ICAR, was appointeg Enquiry Officer . to

enquire jptq the Charges levelled'against the applicantalonqwith
Oone pr B.p.s. Yadav, By Annexire 4 order dategq 15.7.1994,
the Director, ICAR appointed Shti M. Sarania, Inspector,
C.B.I./A.C.B., Shillong as Presenting Officer. Both the
b .:‘ ]# Orders Were passeg in €xercise of the powersg Conferred under
. O the Central Civi) Services Jqlassifidation,
and Appeal) Rules, 1965 ag applicable tqo ICAR,

on 26.10.1994 the Administrative Officer, ICAR

# intimategq the. Enquiry.Officer not to conduct the enquify

against pyr B.p.s,. Yadav. Therefore, the énquiry yag to be

X conducted only against tpe applicant, The énquiry yag

€onducteg thereafter by the Enquiry Officer‘

and on

Conclusion of the enquiry the Enquiry Officer submittegq the

enquiry Teport. op 24.6.1995 the Disciplinary Authority sent
the enquiry feport ¢go the applicant. on 24.8.1995 the

applicant Submitteg Annexure 10 representation. Thereafter,

by Annexure 11 orger dated 25.8.1995 the Disciplinary

Authority imposed Penalty of censure on the applicant. On
25.7. 1996 by Annexure ) order the Director General, ICAR in

Purported..., . e
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‘General. 7The applicant has

~ 16 -

burported exercise of power under Rule 29(i)(iv) of the

CCS(CCA) Rules, 1965 set aside the order of censure ang

remitted the case to the Disciplinary Authority with

direction to hold further enguiry on the issue whether

balance Stationery items hag been received til) 24.4.1992
H-——L"_.'_

Or not. The applicant beiny aggrieveg by the said orger of

the Director General submitted Annexure 1

also alleged malafide of the
order dated 13.9.1995 passeq by the 4th respondent- Dr N.p.

Verma, the sbbsequent Director, ICaR. According to the

applicant the decision of rhe Disciplinary Authority was

revised by setting aside’ the order of censure and remitting

the matter for further enquiry within thirteen days from the
date of joining of the 4th £espondent as Director, ICAR.

According to the applicant the impugned Annexure 1 order

dated 25.7.199¢ setting aside‘the original order of penalty

of censure and remitting the matter for further
investigation was passed with malafide intention which would
be evident from the facts and circumstances of the case.

+

Hence the Presenc application.

Y

3. The contention of the applicant is that the impugned

. action of the respondents was illegal and without

jurisdiction ang it was passed with malafide intention. The

applicant has further contended that the impugned Annexure 1

order dated 25.7.1996 was Passed in purported exercise of

the revisional power by the authority without having any
jurisdiction and therefore, . it is liable to be set
aside. The applicant has, therefore, prayed for guashing the
Annexure 1 order dated 25.7.1%96.

4. In due course the respondent Nos.l to 4 have entered

appearance and filed written statement.

.','v\,
AL
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5. . We have heard both sides. Mr B.K. Sharma, .learned

counsel for the applicant submitted before us that once the

applicant having been punishfd by way of_ censure, the
Director General,’ICAR had no{authcrity or jurisdiction Lo
e%ercise power urder Rule 29(i)(iv) of the CC8(CCA) Rules,
1965 to set aside the penalty of censure imposed by Annexure
11 order dated 25.8.1996 and ‘remit the case back to the
Disciplinary Authorit?, i.e. Directoy, ICAR to hold further
enquiry on the issue whetherMQalance.ptationery items had
\ -
been receivéd till 24.4.1992 or not. Mr ‘'Sharma also
submitted before us that the earlier order was passed by
the then Director, ICAR awarding penalty of censure. After

his transfer when the 4th respondent took cﬁarge,

-

immediately within thirteen days of his joining he made the
recommendation and only at his instance the revisional order
Wwas passed by the Difector General for taking up the matter
by the 4th respondent. According to Mr Sharma the facts and

., circumstance of the case would amply show that the decision

‘QQ‘ was taken with malafide intention of the Director, ICAR. The
AY
: Q& applicant has made allegation® of malafide against the 4th

<«
0,

~X

Y

respondent~ Dr N.D. Verma, Project Director, National

Research Centre (t1ithun), Nagaland. Notices were served on

'
~
e

SNy
SN

S o7 the 4th respondent. However,  he chose not to file‘kany
written“sta;ement. In this regard, Mr Sharma submiLted that,
as per the decision of the Apex Court if an allegation of
malafide is made then counter to the said allegation shoulgd

be filed by the officer against whom the allegation is made.

6. Mr K.N. Choudhury, learned Standing Counsel, ICAR
Strenuously argued before us in support of the action of the

respcecndents. According to Mr Choudhury the authority, i.e.

+

the Director General, ICaR had jurisdiction to pass such
A ’

Pﬂﬁﬁsﬁav order in furtherance of Jjustice. According to him the
W

applicant was involved in such a sericus crime that mere

1
Ad\?oca /:'7 censure........

et
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censure would not Meet the ends of Justice. Therefore, it
Was necessary for the administration Lo reconsider the
whole matter by making Proper investigation. Mr Choudhury

further submitted that the records revealed that some

other  matters had been jeft out of consideration.
) ,
According to Mr Choudhury there was

¥

B

nNothing wrong on the

o

Part of the Director Generalxln asking the subordinate

authority tg make further enou1ry lir Chouhdury also

LTV A

Submitted before uUs that the allegatlon °of malafide was

not at alj . proved ang in  the absence of proof the

Tribunal cannot come . to  the conclusion Fegarding
malafide.
7. On the rival contention of the learneg counsel for

? the parties, the zod‘ow1no Guestions fall for

consideration:

(I) Whether the authority hag the jurisdiction_ to
inﬁoke the revisiona] pomer under Rule 29(iv) of

the CCs(cea) Rules, 19p3.;

(I1) Whether the facts and circumstances of the case

e i

indicate malafide intenrjon of  the respondent

No.4,

Point No.1:
—— e.!

Rule 29 of the CCSs(cea) Rules, 1965 Prescribes the

1S circumstances. Rule

29 (iv)'relates tO the revisiona} Power of the Heagq of

the Department directdy‘under the Centra) Government . As

per Rule 29(ivy, 'Notwithstanding anything contained ip

these rules- the Head of a Department directly under the

Central Government, in the Case of 3 Government sServant

Serving jn department or office (not being the

Secretariat or the Posts ang Telegraphs Board), under the

¢ ¢ontrol of Such Head of a DPepartment,

L

405 . . . _
n“tj;&iOJD either on his or 1ts own moticn or Otherwvisge call for the

may at any time,

134

l‘\

| Z
L A
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the records of any inguiry and revise. any order made under

the CCS (CCA) Rules, 1965, from which an appeal is allowed,

jﬁ but from which no appeal has been prefgrred or from which no

g appeal is allowed, after consultatioq with the Commission

g where such consultation is necessary; and may revisé the

% order as mentioned in the said ruleé However, as per the
§ 4

second proviso of the said rule such révisional power by the

~

al \ ,
flead of the Departmen{ shall not be exercised by the Head of

the Department unless the authority to.-which &1 appeal would

lie, where no appeal has been preferred, is subordinate to
him. In other words revisional pbwer can be exercised by
" the Head of a Department only when the Head of the

’
¢

Department 1is superior to the‘Appellate Authority. In the

present case it is admitted by both sides that the Director
General is the Head of the Departmentéplnstitution) and also

the Appellate Auihority. Therefore, as per the second

AR -

proviséy mentioned above the Director General who is the

Cos iy . . C

S Appellq%& Authority cannot exercise .the revisional powver.
- ek

il e | - .

A %%‘ kgain upfer Rule 29{(v) «he Appella?e Authority can also

\:\\% B : i "f/ s
o revisewdn order,
the Appellate Authority within six months from the date of

the order proposed to be revised. EV%? assuming the Director

' . T - 0
but in such case power can be exercised by

s ,
General, being the Appellate Authority, has exercised the

power under Rule 29(v) then the order ought to have been

, ‘passed within six months. But in-ﬁthe present case the
' . ,
Director General exercised the power after almost eleven
months. Therefore, on both the counts the Director General

had no jurisdiction to exercise the jurisdictional power. In

t.his connection #r Sharma has drawn

our attention to a

decision of the Madras High Court in P. Sabesan -vs- State

of Tamil Nadu and another,

reported in (1985) Lab. I.C.

A“%Sw‘\‘ ,
. 1545. This decision was rendered by the Madras High Court on

e
pdvocd™ S —
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the Tamil Nadu Police Subordinate Service (Discipline and
Appeal) Rules, R. 154 and proviso of the said rules which is
similar to the second proviso to Rule 29 of the CCS(CCA)
Rules. The High Court observed thus:

M. The power to review under the above
rules can be exercisadd by four authorities (1)
The State Government, (2) the Head of the
departments, (3) the appellate authority and
(4) any other authority specified in this
behalf by the State Government by a general or
special order. But the power of review given
to the Head of the department, is, however,
subject to a restriction under” the proviso to
the rule. The proviso says that no power of
review shall be exercised bythe Head of the
department unless the appellate authority,
which had passed the appellate order of the
authority to which an appeal would be
preferred against the original order is
subordinate to him......... "

In view of that the power exercised was struck down by the
Madras High Court.

In another decision, namely Kailash Prasad Sinha -vs-
Union of India and another, reported in 1985(1l) SLR 24, the
Delhi High Court had occasion to consider the second proviso
to Rule 29 of the CCS(CCR) Rules, 1965. In the. said decision

‘the Delhi High Court observed thus:

P e Second proviso to Rule 29 clearly says
that no power of review shall be exercised by
the head of the department unless the

authority to which an appeal would lie where
no appeal is preferred 1is subordinate to him
(vide sub-clause (ii)). Thus merely being
a head of the department is not sufficient by
itself to exercise a power of review
.............. The object of 2nd proviso to
Rule 29 is to provide that though the head of
department can exercise the power of review,
it is only in those cases where the appellate
authority is subordinate to the forwer. But as
in the present case the appellate authority
and the reviewing authority are the same
person i.e. Director C.B.1., the condition
precedent in 2nd proviso to Rule 29 is not
satisfied..... e in that view it has
to be held that the Director C.B.1. peing the
appellate authority could not exercise the
power of reviewing authority under Rule 29,
and the impugned notice thus issued by him was
not wvartanted in law."



%
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The decisions cited above Squarely cover the point

at issuo. Therefore, we have no hesitation to come to the

-conclusion that the Director General being the Appellate

Authority had no Jurisdiction to eéxercise the revisional

.~

power.

POINT NO.II:
—_—

The applicant has alleged malafide in the present
case on the groung that Shri“S. Lagéar, the then Director,
ICAR, Research Compléx for N.E. Hil) Region, passeg the
Annexure 11 order dated 25.8.19%95 imposing penalty of
"Censure", After Shrj Laskar was transierred the respondent
No.4~ pr N.p. Verma, }Project Director, National Research
Lentre (Mithun) took over charge and within g short time the
respondent No.4 sent a recommendation for revision of the
6tder. According to the applicant this was done with an-

ulterior motive to harrass the applicant. The applicant has

:ﬁ%also urged that once the Director had imposed the penalty of

Y'Censure", the responden:c No.d cught not tc have recommended

revision of the order. Except that nothing has been
shown by the applicant. It is 2n established principle of
law that without sufficfent pProof of malafide intention the
Court or Tribunal cannot Come to a conclusion that the
action was vitiated By a malafide intention. The malafide
action is not only'to'be pleaded, but it also has to be
proved with reasonable certainty. In the present case, in
our opinion, the applicant has not been able to satisfy the
test. On perusal of the records we do not find that the
action was taken with a malafigde intention. Therefore, thisg
action cannot be said to be taken by the authority with
malafide intention. Therefore, ye find no force

in the

contention of the applicant in this point.
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In view of our decision in Point No.I we find that
the impugned Annexure 1 ovder dated 25.7.1996 issed by the
Director General exercising revisional power cannot be

sustained in law. Accordingly we set aside the same.

~

9. The appﬁication is éccordingly disposed of. No order

as to costs.

Soction Otfficac (J)
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The Dircctor,

¥ N NoR.CL (Hithun),
”f“ , Jharnapani,magaland,
i
ﬁ (Through Proper channel)
A Subg i = Asstt.Admn.Officer on deputaticn basis 0000 e00l€]a
Ref, :- Your letter NO.HRCM(R)3/88(V01.III)/3907 dt.3,3,99
addressed to the Director, ICAR Rescarch Complex, ;
Umiam and subsequent circulaticn @ the same in the
Notice Board,umiam, =
. Sir, . . ., ;
i B .
' With due respect I beg to offer Mmyself as one of the
candidate for the above POSt as per the established terms and
conditidn of the T.CuA.Rs Ly necessary varticulars are furnish
below for your kind information and necessary action please,
1. Date of Joining IcAnR Service | i~ 26,10,1981 as Jr.Clerk.
: ' e Promoted to Sr,Clerk f;
; on 11,11,1985 as D.L.E. o
i : _ : candidate, ;
i
‘= .Promoted to Asstt. on [
3.9,1991 as D,L.E, candidate,
2. Vork shOp/traning under R l.Reservation on service
taken " ioce SC/ST etc,
2. Computerisation of -
Accounts (ICAR) ., [
|
Thanking ¥YOu, L
P
Yours faithfully, . . i
Dated Uniam the w ////‘ ;;‘
2nd June'99, (SC'/' ‘
(Parimal Ghosh)
ASstt, v
ICAR Rescarch Complex
For MEH Region,Umiam,
Meghalaya,
Advance Copy to:- '
The DirCCtor,H.ﬁ.C.(Mithun),Jharnaﬁhni,Nagaland.
QY
~ L >
Cf\, (Parimal Ghogh)
AfIStto
pess
ol
. ates
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IMDIAN COUNCIL OF AGRICULTURAL HRESEARCH

ICAR RESEARCH COMPLEX FOR N.E.H. REGION U\\
s UMROX ROAD, UMIAM, MEGHALAYA -~ #93 103.
’ NO. RC{P)61/81 Dated ¥miam, the 10th Juns,®'99,
P TO ‘
The Director,
N.R.Ca. (mithun)
Jharnapani.,
Nagaland. ’ -
Sub 1 Forwarding of application for the rost of
A.A.C, in respect of sh., P. Ghosh, Asstt,
Sir, ' ‘
I am directed to forward herewith the &
application for the post of A.A,O.,kng.C. (Mithun) i
in your organisation in respect of S42°P. Ghosh, *
Asstt., of ICAR (RC), Umiam for further consideration :
£rom your end, i
\.‘ N +
g Yours failthfully,
/ [ - ) .
Encl @ As above, . (‘\dequ}%177 - ;
_ e Sinha ) - .
T Agztt AdministrativeOfficer{a} q .
Copy'to ¢~ ) . 3 K
7 R
Sh, P. Ghosh, Asstt. ICAR (RC), Umiam.
\I- I :;\.;’:.» s,
i
{
| :
!
i
@;ﬁ%&
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N The Direator,
TCAR RPec.Conrlay,
Umiam, Me~rhala

C \ ‘r\:’ \ (j ﬂx)\ 0 Q J- *1\ T My AJ))

Shet-  Recuast” for iscuc of VlQllGHCQ clearsnce cnrtificate~-roqg,
Sir,

Kindly refer my avplicatiecn for the nost of AJA.O. on
deputation to H.r.co (1), lagaland which was forwarded by this
Offize, it is uvnderstood that the matter is in final stare and
for want of vigilance clearance certificate from this Office,
the offirpy>: OFFER IS HEID UP,

Here, it will not be out of place to mention that a
Judgenent was pronounced on 8.6.99 by the Hon'ble C.A.T,,
Guwahati allowing the petetion 0.ALNo, 260/96 and it ie
understood that the Daptt, (ICAR Pe S.Complex,Umiam)contemplating

to.file an appeal petation to Mon'ble High Court on the abovo

Judgement ana keoving in view this contention vigilance -

clearanca certificate in Ry case has not been iscucd by this
Office,

Further, it may kindly be noted that, in case the Hon'ble
High Court allow the apneal pctetion, if I go on deputation to
L R.Cu (INICAR, in that case also T will be well within the ICAR
system and under anv case my disciplinary authority will not be

chanced d.e, Director, IChPR Res.Comnlex,Umiam will be my disci-
plinary authority,

If the above vicilance clearance certificate is not
ect an irreparable damage to my

carrier prospect and ity financial losz,

154
iasued,the same will eff

Under the abose clrocumstances, 1 Yecuest your honour to

ance clearance certificate at
an early date and save me from the irreparable losses,

kindly issue the necessary vigil

Thanking vyou,

¥ours faithfully,
Dated:1~09,09,1999

. SN,
! };C/»u~(m NN ' ii&’l

(Pariagl Ghosh)

= f { - Asstt. .

/0{/ WO T (/r"
/ \. )\ /\,/
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The Hon'ble Director General,
I.C.A.R.,Krishi{ Bhavan,
New Delhi-=110 001

(Through proper channel)

8ub. t= Prayer for justice.

Respacted Sir.:

i have ﬁhe honour to state that the ICAR Authority is giving
me un-due punisiment and re-newed harrasement which is very much
unjustified, To elaborate the matter I am to state that -

!
fl . . . +

le A summery recovery order for recoverying a sum of R 73262.50
from my salary was issued vide ICAR Research Complex for
NEH Region,Umiam's 0/0 No.RC(G)16/92 dated 11.2.1994 without
any inquiry. This order wae quashed by the Hon'ble Tribunal
vide it? order dated 1.6.,1994 against O.A. No.41/94,

|

2 Thereafter, a common proceeding was drawn against Shri P.Ghosh
(me) and Dr.B.P.S.Yadav the then Btore Officer. Matter related
to para 'l above was not included in the charge sheet as there
was no such case,' During the process of inquiry ,proceedings
against Dr.B.P.S.Yaday was stopped by the Council vide
Council's letter F.No.28(2)/92«wvig dated 4.,5.1994 for
reasons beat known to them while proceedings against me
was continued which was against the very spirit of the rule,
On the basis of inquiry report punishment of CENSURE was
imposed .on me though the same was not at all merited becaﬁse
the findinga of the Inquiry officer was made without going
through the proper documents apart from other factual position
i.e. I CERTIFIED THE BILL AS PER THE RECORDED PROCEDURE OF
THE OFFICE WHICH WAS RECORDED IN THE FILE NO.RC(8)1/89 AND
RC(S)18/86 AND AS PER THE ORDER OF THE STORE OFFICER ONLYw
who also countersigned the bills, but inspite of my repeated
request the RELEVANT FILES WBRE NOT PRODUCED BEFORE THE .
INQUIRY OFFICER AND THIS FACT WAS ALSO OBSERVED AND RECORDED
BY THE I.0. vide para 7 of page 24 of thae report, prcbably, Y

these documents were not produced to save the officers of
uvw 0?)*5 the high ups and to harrase me.

\&Q/ukAQ Eﬁﬂgg‘ga .

-~ v
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As I suffered for a long period of thwee years fram (‘
1992-95 and only because of that I did mot go for amy X
appeal inspite of the above fact, but, the same was

also pointed out in my defence statement.

Unfortunately,on the basis of the recommendation of
Dr.N.D.Verma, subsequent Director, council re-~opened

the case on the ground that the penalty was not -
comménurate of charge framed, which was against the very
apirigy’of the relevant rules and accordingly I submitted
a REQIEW PETITION to your kindself but having no reply
and éetting no other alterﬁhtiva*x approaékd the Hondble
OAT and the Hon'ble CAT was pleased to set aside the
aforésaid order vide its oxder dated 8,6.,1997 against
0.A.N0,260/19964

S5 Although the Hon'ble CAT set aside the aforesaid odder,
Office submitted a petition in the Gwahati High Court for

4 stay of the order of CAT, but, the Hon'ble High Court

aid not granted any stay on this and admitted the case x

for regular hearing, but, till date I have not received

the copy of the application filed by ICAR.

]

! .

6o On 2.6.1999, T applied fogthe post of MO on deputation 1
téfNRC(Mzthun).Nagaland and the sama was forwarded by
thie office(ICAR Res.Complex,Umiam) on 10.6.1999 vide
“ ofo No.RC(P)61/81 dated 10.6,1999 But no vigilance

clearance was issued citing some i{llogical question in
the f£ile though the Hon'ble CAT set aside the order of
re-opening as discu—fgg(“.l aboves

' Subsequently, T submitted another prayer vi—'
-de my letter dated 9,9.1999 praying for vigilance -
clearance but after laps of more than two years,office !
daid not issued the same which presulted an ifreparable
losses to mee. ‘

_ Further,it is understood that the matter
related to vigilance clearance certificate was forwarded to

locctoo-3/"’“
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#? T the Council (legal Cell) and it is also understood that

| /“ Council has élready {ssued necessary positive instruction

;; to this office but till date this office(ICAR Res.Complex)
o Yid not issued any clearance etc. noxr any intimation was ;

given to me.

- e

s,

$ Te As stated above, I am being harwased by the office which
geems to be very much intentional, which can be established
1f agked for. On the contrary Dr.B.P.S.Yadav,the then
store office who was also éhaxgesheeted with me was ]

i re-warded by the office in manmy otcassion 1ike(i)he

was allowed to go on deputation as INDIAN EXPERT TO
MOﬁGOLIA during the pendency of the matter (ii)he

, was promoted to the post of P.S. vide Council's letter
. P No.30-13/97~per (IIF) dated 9,10,2000 which he joined on
!

I e o

13.10,2000(FN).

; | Under the above clrcumstances I request
o your honour to kindly look imto the matter very -

H sympathically and accord pecessary justice to me by
withdrawing the petition £rom the Guwahati High Court and
necessary vigilance certificate(NOC) may kindly be issued
to me as explained above and save my career prospect.

For act of kindness I shall remain ever

grateful to you 8ir,

- T ‘ Yours faithfully,

o, e
p“:@ﬂ" (PARIFAL GHOSH)
, Assistant
' TCAR Research Complex for

i€
Aﬁwwﬂ NE{ Region,Umroi Road,
Umiam,Meghalaya.
Copy tost-
1. The Dy.Director General (NRM), | ICAR,Krishi Bhavan,New Delhi
2. The Under Secy.{Admn.), with a request to kindly
3. The Under Secy.{legal Cell) ook into the matter and
' necessary justice may kindly
. XY be accorded to me.
Qb@gié%f 4. The Admn.Officer,ICAR Ren.Complex,Umiam,fosfinformation &
) \;ﬁy;@\ necessary action pleases f\§‘/ .

(pa rir\ngl Ghosh)



