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CENTRAL ADMINISTRATIVE TRIBUNAL,GUWAHATI BENCH.

Original Applicatiéen-No. 109 of 2001.

Date of 'Order : This the 25th Day of June, 2002.

THE HON'BLE MR JUSTICE D.N.CHOWDHURY,VICE CHAIRMAN.

THE HON'BLE MR K.K.SHARMA, ADMINISTRATIVE MEMBER.

Shri Gostha Behari Paul,
Assistant Station Master,

Office of the Station Manager,
N.F.Railway, Guwahati. _ ‘ .+..Applicant

By Advocate Shri K.K.Biswas.
- Versus -

l. Union of India,
represented by the General Manager,
N.F.Railway,
Maligaon,Guwahati.

2. Chief Personnel Officer,
N.F.Railway, Maligaon,

Guwahati-11.

3. Chief Operations Manager,
N.F.Railway, Maligaon,

Guwahati-11.

4. Divisional Railway Manager, -
N.F.Railway, Lumding.

5. Divisional Railway‘Manager(P)
N.F.Railway, Lumding.

6. Sr.Divisional Operations Manager,
N.F.Railway, Lumding.

7. Area Manager,
N.F.Railway,Guwahati. .« .Respondents

By Shri J.L.Sarkar, Railway standing counsel.

ORDER
CHOWDHURY J.(V.C)

This is an application under Section 19 of the

Administrative Tribunals Act 1985 assailing the

legitimacy of the imposition of penalty of reduction of

contd,:Z

|



pay by one stage lower in the same time scale of pay for
3 years with cumulative effect vide order
No.T/2/22/95-96/1LM dated 21.8.2000.

2. Mr K.K.Biswas, learned counsel appearing for the
applicant raised numorous issues before us assailing the
legality and validity of the pfoceeding vis-a-vis the
penalty imposed. Apart from the 1legality of the
proceeding Mr Biswas, the learned counsel also contended.
that on the facts and circumstances of the case the
punishyment imposed on the épplicant is disproportionate
and therefore it is unjust, unreasonable and-arbitrary
being violative of Article 14. We have also heard Mr )
J.L.Sarkar, learned Railway standing counsel for the
respondents at length. Mr Sarkar submitted that the
épplicant was duly provided with all the reasoﬁable
opportunities‘ to defend his case and considering the
facts and circumStancés of the case including the defence
statement the penalty was imposed which on‘the facts and
circumstances was just, reasonable and fair. Mt Sarkar:
also stated that the appeal preferred by the applicant on
13.10.2000 was duly disposed of by the DRM, Lumding vide
order No.T/2/22/95-96/LM dated 30.3.2001. Mr Sarkar also
placed before us a copy of the ogder which is reproduced
below :

"Tn reference to above, once your
punishment has already been reviewed
by DRM/LMG, hence next appeal lies
before COM/MLG if preferred within
fortyfive days of receipt of the
communication. But in any case there



2

_3_. 5\

is no provision of appeal to DRM after
he has himself reviewed a case."

Mr.K.K.Biswas, learned counsel for the applicant

however submitted that the copy of the order was not

‘communicated to the applicant and therefore he was not

aware of such order. Mr.Biswas further assailing the
action of the respondents in the matter of disposal of

the appeal was not disposed of as per rules.

3. We have heard learned counsel for the parties

atvlength; On consideration of all the aspects of the
matter is is difficult to hold that the applicant was.
denied with a fair procedure. Apart from providing the
procedural safeguard,> the fact remains that the
applicant was made aware of the charges and as a mattef
of faéﬁ the appiicant took a fair.and>upright stand and
narrated 'the factual position( the authority
accordingly acted upon and passed the impugned ordef;‘
Mr. Biswas further submitted that even in the matter of
imposition of penalty the authority ought to have actéd
justily and fairly taking into consideration his past
ser&ices as well as the conduct of the applicant.
Mr.Biswas , the learned counsel submitted ‘that the
applicant at ail relevant time acted bonafidé‘and as

per the direction of his Superiors. The respondents on

the facts and circumstances of the case and in the

absence of .any culpability of the applicant ought not
have imposed the impugned order of penalty contended

Mr.Biswas. Mr.Sarkar, learned counsel for the

Contd./4



respondents however submitted that in the matter of

imposition of penalty .also the reépondents, acted
lawfully and therefore there is no scope for judicial
review. Considering all the aspects of the matter we
feel it just and expedient ﬁhat’ends-of justice will be
met if a direction is issued‘on the applicantté'prefer
a review application before the Chief. Oberatibns
Manager Aindicated in Memo dated 30.3.200% within 30
days from the date of reéeipt of this order narrating
his grievances. If such review application is préférred
before the éuthority the authority shall fairiy examine
the Samé énd pass an appropriate_order as per rule
preferabiy within 3 months from the date of reciept of

therreview,application;

‘Subject to the observations made above, the

application stands disposed of. There shall, however,

be no order as to costs.

‘Ai*"k(”g &V%fbvv}w | A"
( K.K. SHARMA ) : ( 'D.N.CHOWDHURY )

ADMINISTRATIVE MEMBER VICE CHAIRMAN
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I NDEZX
SL V. ANNEXOURES ] Particulars I Page
NO | I {
1 - Application ( Lo 2
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : GUWAHATI

C.A.

NO.

BENCH 3 AT GUWAHATIY
LA T K B K SF BN BN B B BY BN B BN 3 ] Of 2001.

IN THE MATTER OF

feeedd

Setting aside &f the impugned Notice of

Lee

punishment orders issued by Senior Divisional
Operation Manager/N,F. Railway/Lumding

vide No. T/2/22/95-96/LM dated 21.08,2C00.

IN THE MATTERCF

stay of the operations of the impugned order
of the Divisional Railway Manager(P)/N.F. Rail-

way/Lumdiné under No, ES-48-G(T) dated =-09-2000.

Sri Gostha Behari Paul eecese Applicant ' ??Qii

-

o0
\{
| | o 3
1) Union of India, -

répresented by General Manager,

N.F. Railway, Maligaon, ‘

Guwahati.- 781 011, | , Q
| =

2) Chief Personnel Officer,

N.F. Railway, Maligaon

Guwahati -~ 781 Ol11

3) Chief OperationgManager,

N.F. Railway,Mgligaon,

Guwahati~ 781 011

Contdo e s 0 t—. .
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4) Divisional Railway Manager ,

N,F. Railway,Lumding

5) Divisional Wailway Manager (P),

N,F. Railway, Lumding

6) Sr. Divisional Operations Manager,

N.F, Railway, Lumding.

Gt Belowes Fal

7) Area Manager,

No.Fe. RailVVa.Y » Guwahatie ecesaccevac Opposite parties‘o'

—_—

§

p

15-2.

Details of Application

—

l. Pariculars of Applicant ¢ .. . ~_ .. . .

i) Name of Applicant ¢ Sri Gostha Behari Paul
ii) Name of Father ! Late Gopendra Chandra Paul
iii) Designation & Office: Assistant Station Master, |
Office of the Station Manager'

N.F. Railway, Guwahati.

iv) Address of service : Office of the station Manager

of all notices N.F? Railway, Guwahati.

2. Particulars of Respondents

i) Name and/or designation : 1. Union of India

of the Respondents . represented by
General Manager,

N.F. Railway,Maliggon.

Contdeceseance
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ii) 0office Addresses of the: Union of India
Respondents represnted by General
Manager,N.F. Railway, ~

v Maligaon.
iii)addresses for ‘servi-

B.F, Railway,Maligaon ,

ces Of all noticese. 2. Chief pPersonnel Officer’.zé
Guwahati - 781 011 %%

)

N,

3¢ Chief OperationsManager,
N.F. Railway, Maligaoﬁ,

Guwahati - 781 011,

4, Divisional Railway Manager,

N. F. Railway,Lumding.

5,Divisional Railway Manager/P,

N.F. Railway,Lumding

'6uSr.Divisional Operationg
Manager, N.F. Railway,
Lumdinge

7. Area Manager,

N. F. Railway,Cuwahatie .

-

1 5]3[200) Hv

3. Pafticulars of the order against which

Application is made 1

The application is against the following

order t=- -
i} o©Order No. ; Impugned Notices of: punishment

ord d io ivisional
ii) Date rders issued by Senior Divl na

Operaticns Manager/NuF Railway,
iii) Passed by : , .
Lumding vide No, T/2/22/95=96/LM
dated 21.08.2C00 and the impug-
ned order of the Divisional

Railway Manager (P)/N.F. Railway

)

esseesaan
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+ impugned order of the Divisional

Railway Manager(P)/N.F. Railway/

Lumding under No. FS-48-G(T) dated

~09-2000.
- iv), subject in iPrayer for setting aside of the impug-
brief ned Notice of punishment orders issued

- - by Senior Divisional Operations Manager/
N.F. Railway/Lumding vide No, T/2/22/95-
96/LM dated 21,08.2000. and stay of the
operations of the impugned oxder of the
Divisional Railway Manager (P)/N.F.
Railwayy Lumding under NO. ES=48-G(T)

dated ~09-2000. <

-7 Ar;li;:;é;" Gos/h= @ej&w Pree)

‘4, Jurisdiction of the Tribunal

The Applicant declares that the subject matter of the
orders against which he wants redressal is within the

jurisdiggion of the Tribunal.

.5, LIMITATION :

The Applicant humbly submits that this Application
is within the period of Limitation as per Administra-

tive Tribunal Act. of 1985.

6, Facts Of the case :

The facts of the case are given below -

6. 1) That despite my ardent zeal and sincerest efforts in
dis= charging my duties as an Assistant Station Master .

at Guwahati I was given a memorandum of Majgor Penalty

contd...5..charges..
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thargesheet by Area Railway Manager-Guwahati
vide p2z7t TA/NGC/2 dsted 14,11,95 enclosinq
a copy of Article of charges for‘the;xhxxgxxaNaJ;&

accident of 4055JDown Bfamhaputra Malil on 13.05.95
(AnnexurerAﬂ@Mhile advancing on consequeit of the
point No., 61 got busted. A photo copy of the
findings of the joint enquiry commlittee was aiso |
suppl#Ato ﬁe in the said accidant (Annexure-G).
6, 2. On receipt of the memorandum Of chafges I submitted
mf explanation requiring some vital documents and .
; informations to be supplied to me towards p;eparing
: my defénce for the charges levelled against me in

the said memorandum of charges as per Discipline

and appeal Ryle, 1968, vide my application dt:20-12-95
) Annexure = H ). )

<

63. That despite my repeated approaches to the authori-
: ties cancernéd I was neither given .. required docu-—
mentsfor submitting my defence nor given anasger-
ive/positive assutance in supply of those documents/
informations SO that I could prepare my grounds for
my defence for which I was held responsible in the
said memorandum of charges mentioned &% under para

" (1) above.

6e 4, It is really astonishing of major penalty charges

» as per DAR 1968 to me the administratign kept chilly

AN

d
3
y

1§~ 3,&-00/

- silent cover the matter eithervprOCGeding‘_further wikth

the charges or supplying me any documents/informations
so that the proceedings as per Railways own set oOf

Rules couldAadvanced.

e b 6. .that itwaS. LN ]
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6, 2« That it was only in 28.01.2000 I was advised
by Divisidnél Railway Manager (0)/Lumding vide
his letter No. TI/2/22/95-96/LM dated 28,01,2000
$hat DAR enquiry will be held against me and er
which I may be given the names of two defence
counsels by me for my defence in the enqﬁiry.

PrOceedingséfrnM»M - F') )

6, 6e ..That as per Railway Board'a modal statutory period
of finalising the DAR is 150 days. But it fails to
underst@pd as to after issuance of the major penalty
chargesheet on 14.11.95 how a letter for submitting
my defence counsel towards holdiﬁg DAR enquiry be
communicated on 28.01,2000, that is,after lapse of

complete four years time.

647' That without giving me any reasonable opportunity
for my défence in supplﬁythe required dqcuments
desired by mgﬁight since the issuance of the major
penalty chargesheet and without holding the procce-
dings of DAR, as per DAR Rule, 1968, the notice of

imposition of penalty communicated by Sre. Divisional
Oopreration Manaéer/Lumding to me holding me responsih
“pble for thgfggcident mentioned under para (1) above
and therdoy . . iﬁposeé the penalty of reduction of

my pay tO one stage lower in the same time scale of
pay for 3 years with cumalative effects vide Sr. Divi-
sional Operation Manager/Lumding's(NIg)notice of impo-
gsition of penalty No. T/2/22/95-96/LM dated 21.08.2000

(annexure - L).

Contdo o?o odU-lyo X))
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duly instructing me to file anC appeal to the
next immediate superior to the authority passing -~

the order i.e. Divisional Railway Manager}but withouqui

kkak mentioning any time~limit.

6, 8 « However, on receipt of the notice of imposition<

of penalties ® I submitted an appeal ttp the Divi-

sional Railway Manager /Lumding on 13,1022000

Gos/le Belase:

detailing the whole fact and highlighting the injus=-
tice _ . caused to me and praying for adjudging

justice to relieve me OF the charges(ﬁ”"‘*’”“’—% 0#9/2-)_

6. 9« That the decision of the'Appellate Authority of

the aforementioned appeai mentioned under paré-g
a‘bovéf&mi%&nfggﬁgﬁg S¥er has been issued %e—mbeam.{’ '
'operated vide Divisioﬁal Railway Manager (P}
Lumdings's Office Order No. Es-z.;é-o('r') dated ~09-2000.3
( Annexure =N).

3
é, 10, That the Administration has taken a very hasty ) %;
‘decision in imposing the punishment order and to N
operaté the said order without giving me any reaso- '
nable opportunity for defence,albeit tﬁe_memorandum

of charges wgs issued about 5 years back, violating

all the statutory norms and rules.

Gelle That fairness of administrative justice was not

at all observed either in holding the joint enquiry
committeés report for holding me .. responsible vide
~ annexure-€ ) nor in the advancement of proceedings

nor in the findings of the enquiry officer.

..O8000
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6,12« That the fmputation of charges against me brdubht
in the’Article of Charges (Annexure-B) annexed to
the Memorandum of Chargesheet were for violation _
of Rule: 3,38 and 3.70(3)‘of G&SR whereas the Inquiry
Officer in hisreport held me responsible under Rule

3.68/1(b) and in the Notice of Imposition of Penalty ‘

Gosts cloces fo)

. fhe Senior Divisional Railway Operations Mahager/
N.F.Railway / Lumding simply menticned " after finding

~ him responéible for the charges levelled against him
without quoting any rules supportive for his orders
for imposition of penalty. This is not only highly

astonishing but also contrary to the DAR Rules.The

@3‘»@/
veT ;é’r"

relevent provifon of the aforementioned Rules embodied
. in the G&SR are reppooduced ad verbatim: ' -
- Rule-3,38. Points affecting movement of train.-
The Station Master shall not give permi-
ssion to take signals 'off' for a train
untile
(é) all facing pointsover which the train
will passare correctly setand locked,
(b) all trailing points over which the
train_will pass are correctly set, d

and :
(e¢) the line over which the train is to

passis clear and fxree from cbstruc-—

tions.

Rule 3.70(3) Duties of station M=ster when a shop

departure Stop signal is deofedive —

For the purpose of handing over the
uritten wuthority mentimoned in sub-.

rales{(l) and (2), the train sh=all be

cond. q stoppzd ,. ..
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sveh Iignal v ve been fulfilled,

signal at his station or before granting Line Cle~r for

S~
<8
3
Rule 3.68/1(b)=- Before issuing Op/T-27 for a defective :éi'
a train for which OP/T-27 h-s been issued by the nomin-ted éi%
. , &
station /rear station, the Station Master shall ensure
by his personal inspection that the relevent points
over which the train will pass, -re correctly set,

clamped ~nd padlocked ~nd the key 6f the p~dlock is

18- 3.72061
HV

in his pessession and -lso thrt the lock hxbr(s) where

provxded in its proper position.?

-

13. That although the charges -nd enquiry report
differ from each other so far the reasons of the anvott, g
accident of the train, neverthecless, 211 tnose Rules

candidly and categorlcallj emph~size for the Duties of

C— N, 50, -

a_Station Master generally when a sign-=l is defective

A S, I M T Y O A TR T U DM i A2 e, 2 I B T SO T 2, ST, TR I GO0, TGS S XS R, ST SR A e iy

and surely not of m an Assistant Station Master whose

primary duty is in a Csbin like Guwnhati St=tion who

i8 to dependl solely upon the instructions of the Station
Master and-the time=to=time informations from his

junior staff in operation of a xm train's run.

This humble Applicant could not get =ny scope to Ccross-
examine the Station Master on duty on the drte & ti ime of
the aforementioned train-accident, as the Disciplinary
authority tdtally denied me and/or evaded me to give me
sugh scope for my défence.

hY

14, That the vision of the Enquiry Officer was totally

cantd....10.., ecclipsed



. Inquiry Officer has cumpletely f£ailed to explain,

6.

=10

eclipsed in conducting tha encquiry for the above

averted accident and holding me responsible, The

‘ %L4L/

A Y
e p

understand and implications of the Rulesd of the

G'SR mentioned above. The literally meénings of the
Rules of 3.38,3.70(3) and 3.68/1(B) are quite different
from each othér and those are exclusively meant for

the Station Master/Manager whose accountability for

G;ogﬂc; éﬁﬁz‘

the responsibility in operation of a Train passing

9]

is personal at the time of a ‘defective signal and/or

such circumstances,

,
R v
152 2. 200/
Ay

§

615« That the Sr:Divisionsal Operations Manager/N,F, ° E i}g
RailWay/EwﬂﬁébB»hes also either failed to mention
or bypassed the brief of the charged officeiral submi-
tted to the Inquiry Officer dated 24-5-2000 (Annekureéq)
and the brief dt; 24-5-2000 of ad K;Mukherjee,P/Man,Q?wmwu-q%g
who igf%écused of responsibility for the aforementioned
averted accident, to the Inquiry Officer and upon
whose considerations and the background of the cause of
action the Inquiry Officer pertinently and rightfully
recommendeé in his Report-" The bisciplinary authofity’
is requested to consider it before passing any order."
But neither the Disciplinary Authority nor the Sr:
Divisiohal Operations Manager/N.F.Railway/Limding
being the Punishﬁent ~giving authority hss mentioned
anything in the impugned Notice for issuance of

Punishment which is highly in derog~tion to the DAR

Rules, 1968 and other statutory instructions.

16. Th~t the Procedurefor imposing Major Penalties

25 laid down under Rule.9(6) & (7), among others

contd...ll c
** of
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s definite and distinct articles of

. .

of Railway Servants (D&A) Rules,1968, are as
foldowss =
Rule-9 ()~ Where it is proposed to hold an
enquiryagainst a railway servent
under this rule a2nd rule 10, the disciplinary
authority shall draw up or cause to be
drawn upe ' '

(1) the substance of the imputations =
of misconduct or misbehsviour into
charge.,

(ii) a st-tement of the imputstionsof mis-
conduct or misbehaviour in support

. of each article of Charge which shall
\ containe :

(a) a statement of all relevent facts
including any ~dmission or confession
made by the railway servant,
(b) a list of documentsby which, »nd ,
: a list of witnesses by whom, the ~rticles of
charges =re proposed tc be sustained,
Rule&7)- The disciplinary authority shall deliver
. or cause to be delivered to the railway
servant a copy of the articles of charge,

the statement of the imputations of misg-

éonduct or misbehsviour and a list of
documents and witnesses by which e-ch
. articles of charge is proposed to be
sustained and shall require ﬁhe rzilWay
servant to submit a written statement
of his defence within ten days or such
further time at the disciplinary authority
‘may allow,

Not8.~ If copies of:documents have not been delivered
to the Rrilway servsnt, along with thearticles
of charge and if desires to inspect the Same |
for the preper-tion of his defence, he may do
so, within 10 daysfrom the d-te of receipt of
the articles of chargeto him and complete
ingspection within 10 days thereafterand shall

SRR



~;

s

.
[

Y

P

chall state whejer he desires to be he=rd in person.” .

6.17, That the said proviso of RS (D&A) Rules,196€

(o]

were t=otally denied in giving the Memorandum of

Major Penalty Chargesheeﬁ to me and thus the Discl-

\
et

plinary atuthority have violated the Railways'
own set of rules to try a DAR Case, though the

punishment order h=s already been imposed and

GosllioRela

operated vide impugned orders mentioned above

(Annexeeres k. & N
> .
P4

y

1S-2.200)
Ay

Authority in the instant case, is still pending

y
6.{§y/§£at my appeal sdbmitted tc the Diﬁisional
,/éailway Manager/N.F.RailWay/Lumding, the Appellate

| <
and during pendency of the Appe=1 the Divisional
R-~ilway Manager(p/N.F.Railwoy/Lumding issued |
Office Order NQES=48-G(T) dated'-o9—2000 with
reduction of one@ stage dpwer in the same timé scale

of Pay for 3 years with curulative effect(ﬁWnynumL_ND

6. 19, That in terms of Railway Board's Notification

communicated under No: 94/3afety (2&R)25/6 dated

17 =8 9& all cases of.punishmentsrarising out of
Train—nccidcnt shall have to be reviewed perbondlly
fby the Chief operations Manager and all cases '
must invaxiébly be pukt up: to the GeneralM~nager
(Annexufe.f Y« But in the instant case it has

not been done se far, although the punishment

'. order h-s alresdy been imposed and operated.

6.20. That without considering and attﬂChing ‘due!

comnt@...13.0 .. cimportance



importance to my requirements for the documents

fres)

‘prayed for vide my applicatigf dated 12-95

(annexure-8. ) for submitting my defence in the

I\
Lol

form of written statement in kim reply to the
Memorandum of charges and without attaching
any importance to my detailederitten representation

d-ted 20—4~2000 to 8r; Divisional Operations Man=ger/
( furwpwe - k),

N.F. Rallway/Lumding, the Sr; Divisional Operations
A

nanag~r/N.F.Railway himself as the Disciplin-ry Autho=-

Gz Beka

rity issued Notice of Imposition of Pen~lty under :
No. T/2/22/95-96/1M dated 21=08-2000 (Annexureﬁ.) g%é
to impose the penaltyof reducticn of p=y to one "
. . <
]

"stage lower in the s-me time scale of P>y for three

years with cumulative effect,

6.21s That the sr. Divisional Operations Mnnnger/N.f.
Railway/Lumding has violated the Railway Bo»rd's
. mandatory instructions contained under Railway Bo-rd's
letﬁer No; E(D&A)71RG 6-~4 dated 27th February,1971,
in app01nting the Inquiry officer in the instant crse .
Railway Board's said letter runs thus-
"The officer selected for ;ppointment =S an
Ingquiry Officer, should be sufficiently senior in
rank to the officer whose conduct is being inquired
into and should be oﬁe who did not hsve an occasion’
to express an opinion on the merith 6f the muot
cage 4%k at an earlier stage ., Disciplinsry cases

except in cases arising out of fact~finding enquiries

contd...1l4,..1like

- b o e =
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like accident enquires, enquiries made by Vigilance
Organis-tion, ingquiries consequent to auditreports
and report from Special Police Establishment, should

not be entrusted to an officer lower in status

than that of the officer who conducted the ficte

finding enquiry."

- 22+ That the punishment iﬁposed and'operated to this

~ humble applicant was by way of exparte -fashion =nd

is not only violative of R3(D&A) Rules, 1968, but
also unheard, unjust =nd unfair of Administrative

justice and in derogation to all codes of conduct

" and instruction to deal with the DAR case to try

the delinquency of alleged charged official under

memorandum of Major Penalty Charges.,

+23. That as a result of the abuse of powers to

initiate and process a DAR case of Major Penalty
Charges with all.lapses, flaws and shortcomings
for depréving the legitimate right and claim of
the alledged charged official this humble Applicant
has been utterly victimiséd and put the thé strict

and stringent hardhips of both mind and pecunia

amblences.

RGN

Cos i Peloses Tor)

2 o0/
Aty

1632
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624, That albeit the cause of action is one that is the
avested accident of 4055 Dn, Bréhmaputra Mail at Guwa~
hativRéilway station on 18,05.95 at point No, 61 but the
disciplinary<Authority have become two in the instant
DAR case, which, it is felt is perhaps the only one and
the last example in the DAR-~history, as the chargesheet
was issued by the Area Manager/Guwahati and Notice of
imposition of punishment issued by SrDOM/LMG mentioned
under paras 6A11£:.87, ana .%&3.... above; which is not
according to rules, Moreover, the pﬁnishment giving aut=
hority shall be in higher status than that of discipli-
nery Authority,

e-zé. That ix;fhe findings of joint eﬁquiry (Annexﬁrg-c)
thevCommittee recorded "after careful cross examiﬁation
of involved stafft and ".Sri Paul is primarily reSpoﬁsi-

} : ) R
ble for the accident" but it was not mentioned there as

to who were the "Involved Staff' and what were the COre
- tents of the cross-éxamination and without proving how"
they‘had held Sri Paul responsible, the enquiry condiﬁ-
ded, though no details weré Communicated to me, This is
purely a partial surface view of a matter with limiﬁed
prudence, The depth of the actual picture should have
been detailed and a copy of which supplied to fhis char-
ged Official to unviel the truth and eleminate the im-

propriety imputed,

(26, That the letter no, T/2/22/95-96/LW dated 28.01.2000
asking me to givé two names of my Defence Counsels was

signed by somebody " for DRM/Lumding", Which does not

-

Cont'd...P/16e5ignify. .

Lo é&gﬂp#b;<ﬁgu2/

v

c 1g-3- 200/
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- signify that it was issued by the D.,A. as required

by DAR, 1968,

6-27. That the Inquiry Officer simply gave a
"Ditto" to the joint enquiry Committee report on the

accideht holding the responsible (vide Annexures-C ).

‘ {28, That\the Inquiry Officer made me under com-
. pulsion to give my undertaking on 24,05,2000 (Annex-
urer 1) wherein I accepted the charge conditionally
and without knowing the whole pépers of DAR procee-
dings as those were reqdired to be furnished before

me and the preseﬁting Officer, No subsequent show
cause notice was also issued to me to record my
final say, for the ends of justice,Now,‘under.thé
protext of the whole pictures of DAR so far revea—
led to me, I totally deny the said charge and asser—
tively submit that the entire DAR proceedings were
~arbitrary, unfzir, unjdst, partial, irregular and '
violétive of all norms and Rules of DAR and other
rules and, hence, totally vitiated to arrive aﬁy

conclusion

£ 29, That it is, therefore, clearly evinced that
their might ‘be some vested authority or interested
Official who Wanted to meet with his/their malafide_.
‘attitude towards this humble employee and as a résult
of thch has/have céused_i 'bias! and ébservedﬂbroq-
ght and passed unfair, unjust, irregular and unlawful
j charges and unlawful ordérs of imposition of penalty

. Cont'd..ep’)"l?nto this XXy’

Y/ Belarer 29

T~ 1S -3, 200/
-
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to this charged Offigialx, your humble applicant
in the instant 0A, .

- £-30. That for the said causes and reasons the
memorandum of charges mentioned under para (1)
above and notice of imposition of penalty suffer

from violation of the prerogative laws/rules ahd

Ges/ts Bl i

attracts malafidg bias and unfair administrative

decision.,

6. 31, That the wanton attitude of the discipli=-

)S-2.300)

nary Authority for conducting the DAR enquify in a >
most callous, uncareful, irregular and unlawful way" * ];

NO REASONABLE OPPORTUNITY" was given to the charged -

-

Official and as a result of which have attracted
and invited clear violation of "The Principles of

; Natural Justice',

32, - That for- the causes.of aétions involved
due to the irregular, unlawful & unjust imposition
of the impugned’notice for imposition of puniéhmeht
and issuance of punishment order have hitvthe pro-
Qisions of the Arts. 14,16, 39(A), 309 and 311(1)

- of the Constitution of India and are lizble to bé

set aside,

" "¢. GROUNDS FOR 2~

(1) The Memorandum of Chargesheet for Major pen=
alty charges under rule 9 of the RS(D&a) Rules, 1968

| issued by Area Manager/N.F,. Railway/GuwahativissuedA

Cont‘d. 8 QP/18@.under NOQ.@
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under No T# NGe3

o heddee dated 19710795, does not contain

the names of witness to be examined by the charged

Official and its enclosed Articles of charge8 is ‘5
defective and not in conformity with the RS(D&A) QW
Rules, 1968, "3

(2} The joint enquiry report is incomplete,

partial and vindictive,

-

Gos/le &ﬂa

(3) The required documents not supplied.to the
- charged Officials for his defence in the form of
written statement and thus denied the "reasonable

opportunity" to the cnarged Official,

- ‘
) The proceedings initiated on 14.11.95 but ,
still remains undisposed of with the Appellate Auth—
‘ority although NIP imposed and punishment ordered

to be operative,

(é} Inquiry Officer was not appointed according
to the statutory Rules of RS(D&A) Rules, 1968,

(6} Findings of the enquiry Officer was exparte
on the vague contemplation of charges and shadowed
‘from the charges mentioned in the chargesheet and ob-

servagions for a major penalty chargesheet,

(7% Faﬁeness of Administrative Justice was not

observed and the Railway!s own set of rules flouted,

(ﬁ% Constitutional guaranted rights for the Govt,

employee have been infringed,

e

09 Principles of Natural Justice have been to-
ally evadeqd, -

Cont'd...P/19.Relief Sought.That,.



3 RELIEF SOQUGHT :-

| That this humble applicant most ferventdy
; ﬁrays that this Hon'ble Tribural may be pleased to
| 160k into the records by calling upon the Oppqsité
parties and administer justice by setting a;side
, the impugned 6rder of notice of imposition of pen-

alty to this employee mentioned urder paréﬁ%&nnex~
ure- L ) and till finalisation of this o?kginal
| Application by your Lordships the operative portion
of the order of the R.F, Railway Administration
‘be stayedand for which a seperate Misc, Petition
- under Nos ceeeesee Of 2001 has been filed before
' this Hon'ble Tribunal along with this original app=-
f lication for the kind perusal and justice by your

' Lordships and any other relief/reliefs further as

. deem fit and proper by this Hon'ble Tribunal may
kindly be granted,

S el

Ges/le- Belowe

18 -3-300/

-

-
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lo-

sbove is still undisposed of with the Divisionsal

INTERIM, IF PRAYED FORS

A seperate Petition under M.P. NO.veveassaonsesOf
2001 in connection with this Origihal Application
has been filed in this ﬁon'ble Tribunal for stay
of impugned order of the Divisional Railway Manager(P)/
N.F.Railway/Lumding under NO. E5=48~G(T) dated -09—2000
by this Hon'ble Tribunal £ill finalisation of this |

Original Application by your Lordships.

Gos/ o bikorss Pueel

oF
DETAILS REMEDIES EXHAUSTED:

A

Appeal against the Fotice of Inposition of

/1€-3. 200 )
v

Penalty issued by the sr.Divisional Operations

Manager/N.F,Railway/Lunding menioned under para=-9

~ -

Railway Manager/N,F.RailWay/Lumding_and my written

-

| representation dated 20~O4-2000 £o Sr; Divisional

Lt

.

Operations Manager/N.F.Railway/Lumding is still

unresnonded depite my repeated personal approaches.
Chrnanowsts = ),

MATTER NOT PENDING WITH OTHER COURT , BTC.

The AppliCnnt further declares that the matter
rega:ding which this Application has been m=de is
not pending before any Court of Law OX any other

Authority ér any other Bench of the Tribunal.'

PARTICULARS OF POSTAL CORDER IN RESPECT OF
APPLICATION FEE:

1) Number of Indian postal Order: 3 |5 005793

ii)Name of Issuing Post Office. M,,L‘g,w %;H&:&\A; ?,g—e;%.%

iii) Date of issue of Postal Order: (k-D. 2p0\

contd... Post Office
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iv) Post Office at which Payable : Guw=hati Head Office

DETAILS OF INDEX

An Index in duplicate containing the details of the

documents to be relied upon is enclosed.

LIST OF ENCLOSURES:

Anneyures: A, B, C, D, E, F, G, H, 1,J,K, L, M, N,
O'O/l & 0/29 f.

" VERIFICATTION

I, Sri GosthaBehari Paul, son of Late Gopendra

Chandra Paﬁl, aged about 40 years, a resident of

Rly Qrs: No. 25/aA, Central Gotmnagar, P.O.Malignon,

Guwahati-~781011, by occupation Railway Service, working

‘as Assistant Station Master under Station Manager/N.F.

Railway Guwahati,'do hereby solemnly affirm and verify

that the coritents of Paragraphs 6,1 to §/)eare facts of

the case and true to my knowledgae, informesmtion and

belicf and that I have not suppressed any material
facts and the paras=—{2) tof.3pare my humble.and

respectful submission before this Hon'ble Tribunal.

Amd I sign this VERIFICATION on this .lS0L.d~y of

March, 2001, | : .

Place, Maligaon.

date: \gT;'QmO) .é;c$45; é?ﬂéﬂc} @Lu}

Signature of the Applicant.

TO

The Deputy Registrar,

Central Administrative Tribunal,

Guwahati.
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a2 The ARM,
Y N.Fe Rly..
Guwahdtio

(Thfough‘prOper channel).

Sir,

Sub i~ Memorandum of Charge {S.F.S.).

Ref ie C.S. No. TA/NGC/3 Dt. 14/11/95.

. while acknowledging the receipt of your
Memorandum under reference on 19/12/95 I beg to
request your good offices to kindly arrange to

furnish me with the complete proceedings of the
Joint Enquiry in connection with the brusting of
' point No. 61 at GHY on 18/5/95 so that I may get
a reasonabls opportunity to defend my case by
crassing examining those who were examined by the
Commi ttee. '

The above may not kiddly oe construed -as
my representation egainst the Memoranéum and oblige.

Date &+ /12/9%. 'i'ourb aithfully,

6 pf/&« f "\L/ LxLu Q‘L{A/‘

<0031HA BEHART RAUL)
ASM/ CHY
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S NF.BYo oy
HooT/2/22/85=96/Lite - office- of the

- : , Dbelledo20000
Te VI , . v
1. Shfl G. B, Paul QALS‘VG!H ?

2. 8hri K Makorjee, P/on/GHY .
m-oughz- smcmi)/em.

s\mg- DAR enquiry agafnst SF=5 NO.TA/NG"/W
f dtdo.‘.@ollogso

5

o

The dto of DAR on uiry is fi-xed on 24.5 .2000 at
10 hrsf in DRI(O) /LGS ofi‘i% against the above. Subjeot.

Ium"o you are advised to attend onquiry along with
yours doefonce Counscl and with their consont :l.et:tm:',1 tho
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| \/\//\J\PL\—« o
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i fall.
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mqun-y orfit‘er
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Final brief,

Annexure - H

tnqu1ry Cff.icer,

With due respect I lay the following for your kind

consideration and sympeihetlc action please,

That Sir, though 1 have accept the charge brought against
me but the fact is that just after taking over charge in the

.evenlng shift on 18.5. 95 °ori S.N.Mitra by bb/bHY advzs@%me to

‘de spatch 4055

LN, which was on line no 7 and all the relevant

b01nt is set and locked and to handed over opfi-27 and op/1-38
to Sri Samaresh BhattachaIJee by/bs/CHY All the point were

set and locked under the superv151on of Sri 5,N.Mitra by p/man

§r1 K.Mukerjee Moreover I handed over the op/T-27 and op/T-38

ﬂo Srl Samaresh Bhattachargee Dyss/GHY who came to caﬁln to

take thls. All thls done

-1

- .,|
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il
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1
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[
i

i
|
t

il
4

to minimissing the detent:on of 4055 Dn.

That Sir I have Just cqrry out the order of my ‘superiof
and it is my ill luck the incident OCCﬂrzad
l

So it is my pray to you please consider my case. and

Thanking you.

liassure you 1 shall be more carefull'in future

- Yours faithfully,

OR —
Gostha Behari Paul.
Asm/GHY at Lumding,
bt 24—5—2000.

Kz T %a:ﬂr P - i
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: ﬁgngxgre =1

ﬂAR Proceedipgé dnto the charges framed against Shri Gostha “ﬂ
@ehari Paul, ASNM/GHY vide AM/CHY's Memorandum of charge sheet
No.TA/NBC/3 dtd.-14- 11-95. '

d.No,l : Are you in a position to face the enquiry without

any assistance from any‘defence Conusel?

Ans ;- Yes, 1 am willing to prrficipate in the enquiry without
| any defence counsel. 1 éhall'represent my case.

Artlcle-l of charge:

i "That the said Shri G.B.Paul ,ASM/GHY while functlonlng
‘s ASM/west Cabin/GHY durlng the period from 13.00 ins. to 21.00
‘&ﬁe. on 18.5.95 failed to ensure propefl setting of point and
1ssued CPT-27 and OPT-38 for the despatch of 4055 Dn resulting |
501nt No,61 got bursted .and thus caused the accdt."®

The above charge has been read out & explaln to hlm.

I.No.l : Do you accept the above charge brought against you ?
%nd ‘- Yes: }Laccept the above charge. But I have an appeal
éo state thet 1 was compelled by circﬁmstances where I had to
ﬁahd over the OPT-27 without,ensuring‘dorrect settinq of point
ﬁoJél as I was advised to handover OPT-38"gw5;;:£;iEg_§@ri |
%amaresh.Bhattachérjee, Ly.SS/GHY by Shri‘S.N.‘Mitra, Dy.SS/§HY.
é had a impression that if the work is done under theik supervi-
510n everything will be C.K.

Q No.2 : Are you not requlred by rule to possonally satisfy
yourcelf veg Correct sett1ng & locking of point before handing
cver OPT-27 7

Ans ‘- ch, but 1 failed for the above reason as* stated in

'y~a%?fef-to Q.No. 1.

| 5 IO

f : i sostha Behari Pau
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S T o offico of the
O3~ T/2/22/95-86/Lii.- DRi(0) /LG
7] Br GuB. Paul, ASWGHY. c
|- Through s SM(GAZ)/CGLY. D |

. Sub = Show=Causc notico along with DiR inquiry
- " report in Conncotion with mafjor nemorans
. dun Fo.TA/NGL/3 atd. 14/11/95. |

S 000 =

In connoction with the above, onc copy of DAR.enquiry
procecdings containing 2 pages duly received from I1.0.is8 sent
herevith|for your informtion. The charges f¥./med against you
have beon cstablished, - ~ i

In view of the above, you are therefore diyected tc;;‘
submit your further reprosentation, if any within 10 days

othorwisé compotont authority will take suitable actiom as par
rulOS. L i ‘ a .

§|’leaso acknowvledgo rccoipt, ' W
Dh/is St:'itod. | | L YT
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To : Dated, Guwahati
. St pPOM/LMG _ 20 - 04 - 2000
JF RAILWAY '

(Through proper channel)
Sir,

‘Sub: - DAR action against SF-5 No.TA/NGC/3 dt.14.11.96.
Ref:- Your No.T/2/22/95-96/LM dt. 24.3.2000.

Kok kokokkkokk

The communication under reference has been received by me on 30.02.2000.
In the above context I beg to submit as under :-
That a memorandum No.TA/NGC/3/dt. 14.11.95 was received by me on 19.12.95.

That on receipt of the said memorandum in which the article of charge vide Annexure-1
was framed — I requested the disciplinary authority (ARM-GHY) on 28.12.95 to furnish the
enquiry proceedings of the joint enquiry held by AME/GHY and AEN/GHY (Ref : to
Annexure-III of the said memorandum) on the basis of which the findings were, drawn holding
me primary responsible for the derailment of 4055 DN on 18.5.95 (copy enclosed).

The said document stated :-

“ Findings : - After careful cross-examination of involved staff, it was revealed that the
point got busted due to wrong setting.” The materials taken into consideration were those came

.

out on cross “examinations” on the basis of which the finding was drown.

In such circumstances — I have due right to get the proceedings of the enquiry covering
the “cross — examinations” for preparation of my defence which have not been supplied during
the last 5 years. ‘ '

That — 1 find miyself helpless in preparation of my defence to for consideration by the
disciplinary authority due to non supply of the above documents. / { —

I want to make it clear that I have no intenfion.to block in holding the DAR enquiry but at
the same timie I may request your good office to kindly consider following.

1) That against a stipulated time of 150 days for holding the DAR - enquiry — the above
being proposed to be held after 5 years,

2) That the Hon’ble CAT — Calcutta in a judgement stated that after 150 days from the

! date of issue of memorandum — if no DAR -~ enquiry conducted it stood lapsed.

3) That against such judgement if the Hon’ble CAT — Calcutta the Revision Petition to
the Appex Court moved by N.F.Railway Administration was dismissed.

4) That a part of document cannot be supressed by the disciplinary authority for
conveniences of the prosecution.

\

P



: \/‘ 5)
6)

7)

8)

9)

- 52/1= w/)

That the joint enquiry proceedings as referred to be supplied to the charged employee
in full and not in part as has been done in this.case by supplying the part dealing with
“findings” part only. 7 ‘
That my letter for supplying the full proceedings have not been taken into
considération by the disciplinary authority (ARM-GHY). .
That the letter dated 28.1.2000 as mentioned in the caption was signed by somebody
for DRM(O)/LMG. Which is irregular in as such as the disciplinary authority was
ARM(GHY). :
That the DAR proceedings inter-alia provides —

1 .

(a) the charged employee be granted full support by supplying ‘in }he relevant
do¢uments for the purpose of his preparation of defence.

(b) On submission of defence DA - he will consider the same and pass speaking
order if the DAR enquiry was to be conducted "'

(c) On all papers after issue of the memorandum — sent to the charged employee be
signed by the disciplinary authority only after taking into consideration of all the
facts. ’

In this case — since I was not given the reasonable opportunity for submission of my

defence, the question of holding the same at this stage does not arise.

~ In view of the above — I refrain in submission of the name of my defence counsel

which| will be furnished if necessary along with my defence for consideration of the
disciplinary authority.

The disciplinary authority may Kindly consider if after a lapse of 5 years it will be
correct to held such enquiry specially when the charged employee has been denied of
the necessary opportunity for submission of his defence. It is also further may kindly
be considered if on a memorandum signed by ARM/GHY further order can be taken
on the same memorandum by DRM(O)LMG without altering/modifying the
disciplinary authority i.e. ARM/GHY. o '

Tl;anl;ing you,

|
DA : As above
! Yours faithfully,

, GO /o 9,;{,,»&\ et ')Dc\,c.J ‘

o\ (Gostha Behéri Paul)
" &, ASM/GHY
e < .

X
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Roport of DAR Inquiry into the charges framod against Sri .|Ja
. Ge Bo Paul, ASM/GHY vidc ARY/GHY's memorandun of charge '

sheot 10 .TA/NGC/3 mted 1 14/11/95.

I, was appointaed by Sr.DOM/LM: to act n#&n Inquiry
Authority to inquire into the charge framed against Sri G.B.Paul
ASM/GHY vide Sr.DOM/LKG's letter Mo,T/2/22/95-96/LM,dated 27/1/2ﬁ°
I have completed the enquiry on the basis of documentary and oral
evidences,; and the report is ag under :-

' Tho chargod official was asked to subrit the name of

defence copnsel, vide this office letter No.T/2/22/95-96/LM,
dated 24/3/2000, but he did not nominate any D.v.

The date of DAR Enquiry was fixed to bo held on 24/5/95.
Oon the date of inquiry shri G.B.paul, ASM/GHY.state@d that he does
not require any D.v. :

ThcfollowingAarticlo of charge has been framed against
Shri GeB o Paul, ASM/GHYO S

ARTIVLE 3~ 1

uThat the sald sri G.B. Paul, AS/GHY while functioning as ASiY/
West wabin/GHY during the period from 13,00 hrs. to 21.00hrs. on
18/5/95 failed to ensure proper sctting of point and issued OoPT /27
and OPT/38|for the despatch of 4055 mn resulting point Ho.61 got
bursted and thus Caused the acceident”,

HISTORY OF THE. UASE :-

On 18/5/95, while 4055 Dn Brahmputra Mail was departing from L/No.?
of GHY Station it met with an accdt. on point No.61 which was sot
and clarped in favour of L/Mo.3,4,5 & 6 and not in favour of L/Ho.?
whorefron 4055 bn was to start, Lonsequent to this wrong sotting

of point, point No.51 got bust and this caused the accdt,

FINDI ﬂ G S _ - o
After careful consideration of all the cvidences on recordfl an \Q\
Q ce

of the opirion that Sri G.B.Paul, ASM/NG U is rosponsible for th
charge brought against him under Article -I of the charge shoot,
sri Paul has also accepted the charge in hisland to Q.No.l below
article of |charge in the DAR proceeding. ' ' - ‘

REASONS EQR FIUDING ¢~ ' o Ny ‘
On 18/5/95 at West wabin/GHY during this time, the power supply as
woll as the generator was not functionlng,:as a result of which -
polnts and signals could not be operated from panel.Points were

being operated by c¢rank handle and for allowing signals to be

passed at 'ON', OPT/27 was boing issued to the drivors of ‘tho

trains. ‘ : . ‘

| Wwhile despatching 4055 Dn from L/No.7, it was the bounden
duty of ASM on duty at WeSt wabin/GHY, Sri G.B..Paul to onsure
personally that all the points over which the Train will pass is
correctly skt and locked.

( vontd... 2/=)




%

-312 - , , y
without |ensuring this aspect, he handed over the OPT/27 for '
pn Starter Signal for L/No.?7 to Mr.3hattacharjeec Dy.SS/GHY

for onward handing over to driver zs per advice of Sri S.W.

Mitra,. DY.SS/GHY, as stated by him, as a result of which point
Ho.61 bqrst whicﬁ was wrongly set while the engine of 4055 Dn
passed over it, ‘ | '

, In this ConneCtioh, reievant rule is apponded
below for ready reference which shows the ASM to bo solely
responsible for this aceident. ‘

G .& SR HO. 3.6 3=

" Beforce issulng OP/T=27 for a defective signal at his station .
or before granting line flear for a train for which Op/T-27 -
has been issued by the nominated station/rear station, the
qgggggg;gggggg*;hall ensurc by his personal inspection that .
the relevant points over which the train will pass, are corr-

cctly set, clamped and padlocked and tho key of the padlock

is in his possossion and also that the lock bar (8)where prov-

ided is in its propor position. " :

dote to hdrinistration s-

Shri G.Bl Baul, ASM/GHY has subritted his final brief which is
attached with the. enquiry report. The disciplinary authority is ‘
requested to consider it before passing any order. | e

! ‘ B . i”
Doted ;=i 25/05/2000. ( D. Majumder )
: : Inquiry Officer,

\o* = TIL/WR/LUMDING.

Q)(lé‘
.
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' flndlncs drawn by the enqulry commettee hQLd me réépohsible
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Through Proper Channel.
o )

i o
Sir, P

;o i oo .

Sub := Avpeal agaLQSt pvnlshmedt imposed by sr. DOM/LMG.

Y4
Ref :- DOM/LMG's Ho. T/2/22/9 /LM dtd.21. 8. 2000,

!
[

"
I beg to place the followmng aﬂoeal ﬁo;!fayour ofu
your kind conauieratlan anj necessary action ol%?sc.
Inthis context it is stated that.a major Penalty

memorandum was iasued to me by Sr. DOM/LMG v1de hls no.
[
1/ 222/95-96/1M at. 27.01. 2000,
i In the abové context a DAR enquiry-wa 21d and the

L

TS
1

1
1

for vilation of GSR no. 3.68/u1, (o) which reads as under.

uBefore 1ssu1ng op/T-27 for a defective slgnal at hlS

station or before grantlng line clear for a trai, for vmlch

' oo/T—27 has been f sued by the nomlnated statlcn/rear station,

Reed
%@oaj
Nl

ple
—

& “'5:
v dosel

"
TP i

The station Mastcr shdll ensure oy his’ personal lnspectlon
M

that the relCVdﬂd point s gver Whlch "t he train w111'pass a{e

correctly set, cllamped ani pad10cked and the k y of the n

padlock is in hlé ooesesslon aad also that the lJck bar(s)
| j | C {

0 j , L

i

The sr. DOM/LMG on acceptance of the above findlngs
Pl

imposed the : penalty vide hls numbcrs mentloned in‘the reference,'

| Y t

where orovided 1s in its nropcr pOClthnq

)

I beg to state tuagiwas no VlOl&éiOﬂiOf‘GSR 3:68/%(0)
by me.ane grounds are olaced for your.apo;eciatz n :'f !?
| 1. That the: said Rules have been fia@ed kcenlng in
view of the outmost Operatlona] safety for w?ichilt haa. been
i : X y

stated in the Rules that the per on 1qsued the ?p/T°27 shall

'setisfy'hlmself personally aixd on his persona] $upervislon

A

co
Operatlon of points be made and set. )

B
. o

i

i

! .
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:
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2.: The &@oove observation cleerly indicates that suff-
! .

icientl y responcsible prrsons should oc nresent while setting

point s manpall y and not »y lower graded staff. @ e
3., In coanection with the above accident Sri K.Mukhar jee
| Shac ki _
P/Man/3/G1Y was al so churge Shsald x eid dari: E the Encuiry

conducted |against him vide his ansures to Q.¥o.1 stat_eﬂ.

“at that tine ari Seilliiitra Dy. SS/G'--!Y was suvarvi sing

hunting c);ocrd:itm stationina g himeelll aec 4t the west. cabin. He

advised me tn reverse the noint 0,31 from present nosition to

onposite nosition. accordingly I reversed the noint no.é6l., I am
not suoposed to ask my suprrior as t5 why noint is being reversed.
My duty x; 1 t -~ only carr yout their (Suoerior's) oriers :

Ié means 2 yoad any doubt that the oneration of nointg
were supervised by on duty Dy.SS/GHY Sri S.M.Mitra near the
cabin. sfter setting un the noints sri Samaresh Bhattachar jee
Dy, SS/G’:-EY in evening shift. collected the on/T-27 from me. It
may please de avpreciated that Sri Mitra was holding a higher
nogition than me and since he sumnorted that the operation of

RUUUA(Q,

noints were done in his nresear the Rule s as stated ahove have

peen f:) 11 <i3wed.

;may be allowed to suomit humbly that in case. AOM/GHY
ned superylsed the noints setting and as<ed the on duty cabin
ASM to issue op/l-27 wuld it be necessary for the cabin AsSM

~N L .
again to> Chedk the oniats hlmse»lfg denced it not be_treated
: : . con )
as in swoordination.
Your good office may review the punishment imnosed by

Sr. DOM/LMG on the snirit as stated aove.

The cony of the nrocecding drown in the DAR enmury

is 9ncqued £or your rtadv reference.

'I‘Ehanking you,
, Your' s faithfully,
|

‘AJJ)CG/P \ @u ‘l\)c’u/iﬂl}'r"ﬂf | “6@\’9/ ( O.S/A{k &Q,QC\H’J’ ‘Oﬂﬂ

( Gostha 3ehari Paul )
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f - _ Anpexure = 0/2

DAR Proceedings into the charges framed against Shri K.Mukherjee,
P/Man B' /GHY vide ARM/GHY's Memorandum of charge sheet No TA/NGC/3
dtd, 14,11,95, | - | .

Q No.l : "Are you in a position to face the enquiry without any

I
9551sfance @rdW\any Lefence Lonusel ?

Ans . Yes, I shall represent my case., I don't requireg any

! ‘defence assistance.

I
I

ARTICLE -1 of Charge :

4 "That the said Shri K, Mukherjee while functlonlng as
P/Man/bHY/west cabin during the period of his duty hours on

18 5.95 failed to ask ASM on duty for Wthh purpose he was setting
| bunaticd
,and clamping the point No,6l resulting the point got bketed and

thus caused the accident." |
4 | The above charge was read out and framslated in Bengali
in presence of Shri G.B Paul.

Q.No.l : Do you accept ' the ab;ve chagge brought against you ?
And :- At that time, Sri Mltra ,Dy. bS/GHY was supervising

L | shunt ing eperat ion stationing himself near the west

| cabin. He advised me to reverse the poimg No.6l from
€ .~ . “3present posﬁtlon to opposite p051tlon. Accordingly,

I reversed the point No,6l, 1 am not supposed to ask

'ﬂ "~ my superior as to why point is bging reversed, My duty
; is to only carry out their(buperiors)ordefs.

Q.No.2 : Had you any talk with the ASM,STi G,B.Paul before the

|
I

i
il

accident took place ? \
Ang - No, 1 had no talk with Sri G.B.Paul, ASM before the

| accident,

i . | E@% .

; | | K. Mukherjee,
; P/Man(b) 24/5/2000

/1!
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

B
”

GUWAHATI BENCH : GUWAHATI.

'
K

O.A. NO. 109/2001

Sri é B. Paul

- Versus -

Union of India & Ors.

Aol
é%rgé%g

IN THE MATTER OF:

Written Statement on behalf of the

respondents.

The respondents in the above case most

respect fully beg to state as under :

1. That, the respondents have gone through the
Original application and have understood the contents

thereof.

2. That, the .respondents do, not admit any
statement except those which are specifically admitted
in this written statement. Statements not admitted are

denied.

3. That in regard to statements made in Para 6.1 -
" of the application. It is stated that the applicant was

. penalized against under Disciplinary and Apeal Rules on

specfic charge for. causing accident of 4055 Dn. B.P.
Mail on 18.05.95. Admittedly a photocopy of the findings

of the Joint Enquiry Committee based on which the charge

had been framed was supplied to the applicant.
' contd...p/2
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4. - That in regard to statements made in para 6.2,
ibid, it is stated that the Charged Official had'sought
comlete enquiry'proceedings in connection with the said
accident vide his application dated 12/95 without
identifying the specific documents neaded for the
purpose of preparation of defence. It is a well settled
law that a delinquent Govt. Servant can ﬁot éee the
entire}file of a case, he is only entitled to claim
sukpply of only those documents that are relevant.
However, Respondent No. 6 called'the applicant to see

him at 10 hrs. on 11.10.99 vide XXR No. T/2/22/95-96/LM

~but  the aéplicant . faile@ to appear before the

disciplinary Authority. Then vide message Qf the same
No. dated 31.12.99 the Disciplinary Authority, the
Respondent No. 6 asked the applicant to see hiﬁ within
three days receipt of the message but again the
applicant failed to dé so. The purpose of summoning the
applicant @as éo enable him to identify the speéific
document he would need in his defence but opportunity

offered twice by the Respondent No.6 was not -availed by

the applicant.

5. : That in regard to statements made in para 6.3

L Thonn.

{

- Ciffcer

+ {‘-;?'-1' y 5L :\'ﬁa"]’

N g«. 1
N: 3. Rly,, Ludina

AN

ibid, the allegation is categorically denied. It is-

stated that in so far as supply of copies of documents
are concerned the delinquent R1ly. Servant is not
entitled to have access to the entire file Instead, he

can have access to only. those documents which he

considers relevant for the purpose of defending himself

AN

contd...p/3
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in the enquiry. Since the applicant was already suppli ?,g 2
| . L Py

with a copy of the Joint enquiry Committee report whaghé(ng
Rl

. ] tr
is the ‘basis on which the charge had been framed, he was~

=
o
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7
fully aware therefrom as to which documents/ Statements

he could use for his defence. He did not do it. When the
opportunity ‘offered to him twice to appear before tﬁe\
Disciplinary Authority so as to identify the documents
he needed, he declined to accept the offer. It is
further stated tht the applicant had another opportunity
in terms of Rule 9(12) of RS (D&A) Rules 1968 to give a
list of documents to the Inguiry Officer to be
discovered and produced in ‘the enquiry. Ne such request
was made by the applicant before the enquiry officer as
will be evident from Enquiry Proceedings annexed to the.

application as ANNEXURE-'I'.

6. That: in regard to statements -made in para

'graph—6.6 ibid, it is stated that he model time schedule

supplied by the Railway Board for finalisation of
disciplinary cases is not mandatory. However, after
applintment of the Enquiry Of ficer the case has been

finalised expediting.

7. - That in regard to statements made in paragraﬁh
-6.7 bidi, it is denied that the applicant was denied
reasonable opporunity of defending himsélf as will be
evideﬁt from Annexure-'I' to the application. Thé
applicant had admitted his guilt vidé. Aﬁswer to
question Nd.l put by the Enquiry Officer. It is a well

settled principles' of law that where the charge is

admitted by the Govt. Servant and no agrﬁment is offered.

contd...p/4



about the facts alleged. It is sufficient for then
phrpdse of Disciplinary Authority to punish him on the:
basis of his admission alone. The applicant. also

submitted a written brief dated 24.5.2002 (Annexure-H)

" to the Enqulry Of ficer where too he did not raise any

objectlon about denial of reasonable opportunlty or any
violation of Rule, Instead he harped on sh1rk1ng ‘his
reéponsibility on others. There after in response to a
Show-cause Notice enc1051ng a copy of Enquiry report
sent to him v1de letter dated 13.7.2000 (Annexure-'J'")
of the applicant made up gnother story which he neither

narrated in the enquiry nor in his final brief. He

further stated in his representation against the'finding

of the enquiry officer that he would be more cautious in

his performance and would leave no scope for complaint
in future. Hence on the basis of evidence adduced during

the enquries and his own admission of guilt, the.

disciplinary authority imposed 'thé penalty. It is

evident that neither there was any procedural error nof

any denial of reasonable opportunity to the applicant.

8. | That = in. regard to statements made in.

paragraph-6.8 & 6.9 ibid, the same are ‘matters of

record, hence accepted.

9. : That in regard to statement made in paragraph- |
6.10 ibid, I deny that any- hasty action was taken in
imposing the penalty. I reiterate that the procedure

laid down in the rules has been scrupulously followed

éontd...p/S



and the opportunities were given to the applicant to

defend his case but in so far as supply of any partiéular

mﬁwz

documents are concerned the applicant himself by his

g

§1'. Bivi, PrrsAn~s

conduct declined to avail the opportunity offered and on
his own admission of the charges . before the Enquiry
Officer the applicant was punished and now he can not

turn around and complain that opportunity was not given.

10. | That in regara to statements made in paragraph
6.11 ibid, I state that'Administrative justice was given
in all fairness and theré Ws no occasion for the
applicaht to agitate the matters of denial of opportunity

in the Enquiry before coming to the Hon'ble Tribunal.

11.. That in regard to statements-made in paragraph
6.12 ibid, it is stated that while Rule 3.38, 3.70(3) &
Rules - 3.68/1(b) of G&SR are all related to the duties
of Station Master in giving permission to take signals of
'in certain circumstances. The Enquiry Officer in course
of the Enquiry found that appropriate rule aéblicable
circumstances of the caée that had been violated was Rule
3.68/1(b) of G&SR and accordingly he gave a findings.
There was nothing wrong on the part of the ' Enquiry
Officer drawing a ,qonclusion " independently of the
allegation levelled against the charged 'Official. The
Disciplinary Authority iﬁposed the penalty on the basis
of the findings of the‘Enquiry Officer and no duty is
. caste upon the Disciplinary Authorify to quote the
relevant rule. It was sufficient that the Disciplinary
Authority recorded the fact that Charged Official as ASM
on duty‘was supposed to ensure personally fhat points

have been correctly set and clamped before allowing any

contd...P/6
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train to pass over defective point which the chargbafs

: . I3
official failed to do. The Charged Official himself had”

admitted the chargé vide Answer to Question No. 1 put to
him by the Enquiry Officer where he specifically admitted
the charge and that he handed over the OPT/27 (Authority
to proceed for the train) without ensuring correct

setting of points.

12. | That in ;egard to statements made in paragréph
6.13 ibid, it is stated that the averﬁents made in this
pragrabhs are absolutely false in as much as there is no
difference in the Charée-sheet and the Enquiry Report in
S0 fér as the reasons fér the accident are concerned. The
applicant has ,intimated that the rules .fdr whose

violation he was charged relates ‘to Station Master and

not to an Asst. Station Master which he was, where as

Rule- 1.02(53) of G&SR defines Station Master as the
person.on duty who is for the time being responsible for
the working of Traffic within Sﬁationv limits,’ ahd
includes any person who -is for the time beingr in
independent charge of the working of 'any Signals and
responsible fér the working of traing under the systém of
working in force. Thergfore, the argument of the
applicant that as an Asstt. Station Master of a Cabin he
was to depend solely on. the insfruction of the Station
Master does not hold water. His submission that he could

not get any opportunlty to cross examining the Station

-Master on duty as the Dlsc1p11nary Authority denled him

this opportunity is totally false in as ‘much as at no

contd...P/7
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stage of Enquiry the charged Official demanded productioéi

: )
of any Station Master for the purpose of «cross
examination.‘if is a well settled law that if there is no
demand at the Enquiry Stage for cross examination of a

witness, non-examination of such a witness is not a

denial of reasonable opportunity.

13. " That in regard to statements made in paragraph
6.14 ibid, it is stated that averments maae are totally
baseless in as much as the applicant was Station Master
within the meaning.of Rule - 1.02(53) of G&SR as he was

responsible for working of the Traffic within Station

‘limits and he wés also responsiblé for working of the

-trains in accordance with G&SR and as such on being found

guilty and on his own admission of guilt he was found
responsible . for violation of Rule- 3.68/1(b) of G&SR
which caused derailment of an important passenger

carrying train . -It is sheer luck that this derailment

did not cause any loss of life.

14. That in regard to statements made in paragraph
6.15 ibidy it;is denied that there was any failure on the
part of Disciplinary Authority in properly considering
the relevaﬁt documents, Inquiry Report and written brief

of the charged official. There was no requirement on the

part of the Disciplinary Authority to mention anything

about the written brief in the Show—Cause Notice issued

before imposition of penalty.

contd...p/8
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15. That in regard to statements made in paragraﬁhd
. L.

_ ‘ 5
? 6.16 and 6.17 ibid, it is denied that there was any

violation of procedure laid down in RS (D&A), 1968 in
issuing the Charge—sheet, conduct of the Enquiry and

imposition of penalty.

//{6. That in regard to statements made in paragraph
e 6.18 ibid, it is stated that since DRM/LMG had already-
exercised the. power of revision after imposition of

penalty in accordance with provisovto Rule -~ 25(2) read

with Rule - 25(1) and as such in all fairness to the

applicant he was directed to prefer the appeal to Chief

Operations MEHE@ET’“?MLG 1n terms of . DRM(O)/ Lumdiné's
letter No. T/2/22/95-96/LM dated 30.3.2001. But the \
applicant failed to prefer any appeal to the Chief

Operations Manager / MLG.

17. That in regard to statément made in paragraph
6.19 ibid; it is stated that the applicant has
misrepresented tHe purpo?t of Railway Board's
Notification dated 17;9.94 as will be evident from
Annexure 'P' of the application which shows that General
Managers have been'di;ected'to periodically review the
punishments imposed in accident cases and alsoc such cases
should be put up to GM after disposal of appeal/feview
petition. This circular does not amend the provision of
Rule - 25 in any manner as stated herein above the
applicant failed to prefer appeal to COM as he was
directed to do. Hence, he cannot complain of non

consideration of his appeal.

contd...P/9



18. That in regard to statements made in' paragraph
6.20 ibid, it is stated that the documents sought by the
applicant vide his application dated 12/95 were not

specifi¢ and when the Disciplinary Authority called him

un

twice to appear before him so as to enable him to

identify the specific documents he needed for the purpose
of his defence,i the applicant declined to avail this
opportunity . Further he had another opportunity to seek
discovery and production 'of documents with Enquiry
Officer during the enquiry, which too he failed to avail.
It was after the conclusion of the enquiry that he
started making up stories approtioning blame on others.

Hence, the Disciplinary Authority was Jjustified in not

taking cognizance of these stories and confirm himself to .

the evidence adduced during the Enquiry which included
his admission of guilt also. Hence, the penalty imposed

was commensurate with his guilt.

19. * 'That in regard to statement made in paragraph-

6.2]1 ibid, it is stated that sr. DOM/LMG did not violate
Railway Board's letter No.E/D&a 71 RG 6-4 dated 27.2.71

as the instruction regarding appointment of an Inquiry

QOfficer lower in status than that of Officer' who -

conducted the fact findings Inquiry is not applicable in
cases arising. out the fact Finding Enquiries like
Accident " Enquiry, engquiries made by '.Vigilance
Organisation efc. The Enquiry Officer in this case was
sufficiently seﬁior‘ih rank than the charged official as
the Inquiry Officer was a Traffic Inspector in Scale of

[ {

contd...P/10
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Rs. 7450-11,050/- whereas the Charged Official was in
scale of Rs. 5000-8000/-.
20. That in regard to statements made in paragraph

- 6.22 ibid, it is denied that the applicant was punished

unheard -and that there was any violation of D&A rules.

21. That in regard to statements made in paragraph
- 6.23~ibid, it is stated that the averments made was no
lapses flaws in shart coming in the proceédings of the
applicant and all reasonable oppoftunities were offered
to him to effectively defend himself but the applicant
chose not to avail the opportunity and decided to adopt
non confifmational'course in the enquiry by admitting his
guilt and begging to be excused with the assurahce of
remaining more alert in future. But when the punishment
was.imp0sed the applicant decided to pick holes in the
disciplinary procéedingS'by claiming denial of reasonable
opportunity, non-observance of Rules etc. But it is a
well settled principle of law that reasonable opportunity

is not Jjust a matter of form but it is a matter of

- substance . In this case facts speak for themselves,

namely, that he was issued a Charge-Sheet with definite
and distinct Articles of charges along with.the list of
documents based on which the charge was to be sustained,
the Charge-Sheet was duly served on him, he acknowledged
the same, he sought the entire records of the Enguiry

proceedings but when he was asked to appear before the

Disciplinary Authority on two different occasions he did

contd...P/11
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not appear and finally when the Enquiry

w
admitted the charge and assured calling in question the

Enquiry Proceedings which was without any substance and
never he has stated anYthing about his 6wn admission of
guilt during the Enquiry . His ‘appeal to DRM could not be
considered by DRM by following the principies of natural
justice as DRM. had already ‘exercised 'his power éf
.revision and hence he could not consider his appeél and
éo the applicant wasvdirected to agitate the matter in
appeal before Chief Operations Manager. The Opportunity
too was not avéiléd by him. As such the application filed
by him on frivolous énd ficfitious grounds are liable to

- 'be rejected and dismissed with cost to the Respondents.

22, . That in regard to statements made in péragraph
; 6.24 ibid, it is stated that although the Disciplinarf'
proceeding‘was initiated by issuance of Charge-Sheet by
the Area Managér/GuWahati, thé case was transferred to
.Sr.Divisional.. Operatiéns Manager/ | Limding for
.éxpeditiously finalising the proeeedings. Accordingly Sr.
Divisional Operétions Manager took over as Disciplinary
Authority and issued the Order datred 27.1.2006'apointing
Inquiry Officer. In terms of Séhedule - II appended to .
Rule - 7 of ‘RS (D&A) Rules, 1968, Sr. Divisional
Operaéions‘ Manager and other Higher Authorities aré
eompetent to imbose any penalty on any Group 'C' and 'D'
staff. Hence, there is no procedural error on the.part of
Sr. Divisional Operations Managef in taking over as

Disciplinary Authority.

contd...p/12



R

- 12 - ¢

¢

-

(E :."

23. That in regard to statements made in paragraph:

- 6.25 ibid, it is stated that the proper forum to

‘quibble over the findings of the joint Enquiry Committee

was the Diciplinary Enquiry where he had the right to
demand production of as many witnesses as he deemed
relevant but the. fact that he did not do so does not
entitle him to- agitate the matter before Hon'ble
Tribunal, as the Hon'ble Tribunal is not a fact finding

body..

24, . That in regard to statements made in paragraph
6-26 ibid; it is stated that there is no procedure
reguirement that eaéh and évery lette} should be signed
by the Disciplinary‘ Authority  himself, Hence, an
innocuous letter asking the Charged Official td submit

the names of Defence Counsel was issued by the office.

25. That in regard to statements made in paragraph
- 6.27 ibid, it is stated that the Enquiry Officer held
the enquiry and arrived at thé findings independently and
uninfluenced by the findings of the Joint 1Inquiry
Committee as will be evident from the Enquiry report

itself.

26. That in regard to statements made in paragraph
- 6.28 ibid, it is stated that the applicant has vainly
tried to squirm out of his predicament of admission of
guilt by stating that he made the admission of guilt

under compulsion of the Enquiry Officer where as had it

-

contd...P/13
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admiséion and complained against the Enquiry‘officer in
his -wriiten brief or in his final representation to
Diosciplinary Authority on feceipt of Enquiry report or
in his appeal to Divisional Railway- Manager. it
demonstrétes that the applicant :efuge behind falsehood:
It is categorically denied that there was any coercion in
extracting the admission from him by the Enquiry officer.
It is falsely claimed by the applicant that no Show -
Cause Notice was issued to him whereas, infact after the
conclusion of Enquiry, the Disciplinary Aufhority issued
a Show-Cause Notice by letter dated 13.7.2000 enclosing a
copylof the Enquiry Report and directing him to submit
rep;eséntation within 10 days if-any. The applicantialso
replied to the Show-Cause Notice by representation dated

9.8.2000.

It | is submitted that there was no
érbitrariness, unfairness, injustice and irregularity in
the Disciplinary Proceedings and procedure laid down in

the rules have been properly followed.

27. | That in regard to statements made in paragraph

F.Riy,, e .
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peen correct, he had opportunity to retract froﬁ Z

- 6.29 ibid, the averments made in this paragraph are

categorically denied and the onus of establishing bias or

malafides squarely lies on the applicant..

28. That in regard to statements made in paragraph

-6.30 ibid, it is stated that there was no violation of

.

contd...P/14
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proceedings and imposing of penal order and there is no
malafide orvunfairness in the administrative decision and
as such the application deserves to.be rejected with cost
to the Respondents.

29. That in régard to statements made in paragraph
-6.31 ibid( I denied that there was any violation of
principléé of natural justice or deﬁial of reasonable
opportunity to the Charged Official and as such the
application is liable to be dismissed with cost to the

Respondents.

30. That in regard'to statements made in paragraph
—.6.32 ibid, it is categorically denied thét there was
any irregularity or illegality in imposition of penalty.
‘I‘he-Afacts -stated here in above do not establish any
violation 6f Article - 14, 16, 39(A), 309 & 311(1) of the
Constitution and as such the application is liable to 'be

dismissed with cost to the Respondents.

31. That, in the facts and circumétances of the

"case, the application deserves to be dismissed with cost.

contd....to....Verification
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