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v 'T\lo{eé? of the Registry | , dated ' Order f the Tribural
B R & Mr.A.Ahmed learned counsel
- - for the applicant states that.the
AT anplicng. S in form ' appucant. wag working as Stock Veri-~
ot o . fier under the Financial Adviser
: fiﬂ ';m: o ied vide and Chief Accountg Officer, NeFs
fOf*R.smso/ denor SCE o A Railway, Maligaon, He retired from
- Postied  vide
DOBL No £2 7 9/956 service wee.f. 3001101996, Before
Pated.... RLF 12t gowe the date of retirement no charge
| %ﬂd\ ' sheet was issued by the authority..
i~ o feitrer ' The charge sheet was issued in the
! *\r\r\i"’”\;@ \ o year 2000. He relied on the Railway
| .' A Pension Rules and the order passsd:
' byj this Tribunal in O«A¢N0oo159 of
- 1998 dated 1646+2000 for @ment of
- T ' Pensionary benefits, Hr.-S.garma
I - learned counsel appearing on behalf
: | J + ] of the resporndients accepts notice.

{ List on 3.8,01 for Admission.
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" 0.A. No. 261 of 2001
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. No written statement has been

filed. List the cse for hearlng on

21.9.2001. The respdndénts may flle_ﬂ

written statement within, three weeksf.f

from today;

Vice-Chairman

On tho prayer df fr.AoAMad, lsarnaed counge

‘far the .p&l:céntg the cass is adjourned.

List on 12/10/01 for hearinge  _ -

*»

e Vice=Chairasn

to'file utttten statement,

Prayer accepted, List the matter on

21.11.?001 for hearinge

S

2
L

The. case was posted for hearing to-dan
by order dated 12. 10:01. The respondents

1

B TR
“12.10.01 A=thes Prayer made by Mr.S.Sarma,
learned counsel appearing for the reapondant
ﬂﬁ%«tuo weeks time is géfaﬁ%eﬂ—tu—the—regpan??ﬁi
J

[
#

_was to file the written statement which they

. did not. Mr.A,Ahmed learned counsel for the
applicant submitted that this case is
squarely covered by the decision rendered

-

by this Bench in O+«A¢No,159 of 98 (shri

Im

Gadadhar Mukher jee, Vs.Union of India &
Orse.)e Mr.S.Sarma learned counsel for the
__respondents prays for sometime to file the
written statement and 8lso to ascertain th
matter. Two wéeks time is allowed to file
written statement. The case shall now be

listed for hearing on 7.12.01. If the
respondents fail to submit the written
statement the cége will proceed without
written statemeﬁt, List gn 7;12.01 for

hearing.
VLK Lx/~”’H
Member M ~+ Vice-Chairman
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- Learned ,couﬁsel for the applic:

B SR
,-uzlniuu'uf’ ‘

-ant 1s on accommodatlon.
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4 Llst again ‘on 16.1.2002 for hearing;

I wjtm\p
Megégf(J%

Member (A)
|
!
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‘ N\o writ:t.en st{atement so far filed,
The mattEr pertainsgto Pensionary benefitse
However, the Raflway counsel Mr.S.S3arma :
again sought for little accommodation for
filing of written statement.?Prayer is b
allowed, List on 1592.92 for hearinge

i
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Vice=Chairman

This @aﬁter pertains to grahting'of
pensionary benefits. The respondents did
not file aﬁy written statement. Mr U.K.
Nair,learned counsel aﬁpearing cn behalf
'of the standing counsel, Railways again
prayed for time to obtain necessary
instruction on the matter. Mr A.Ahmed,
learned counsel for the applicant however
prays for early dlspOSal and stated that
this mattér is squareay covered by the
decision rendering by this Bench Reluctant-
ly I allow 10 days time to the respondents_=
to obtain 1nstruction. else the matter
shculd be decided without waiting for
written statement. M: -

List on 27.2.02 fo: hearing. .

{/\—/f—‘ﬂ

vice-Chairman-
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At the request of Nr.S.Sdrma learned

counsal;naarlng is adjourned,
List the casa again for hearing on
15,3,2002.
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None present for the applicant; List on
3.5.2002 forn hearing. '
Member
‘Heard counsel for the parties. Hearing

kept in separate sheets

The appllcatlon 1s allowed in terms of

the order§ No order as to costs.
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concluded. Judgementédelivered'in open Court,
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.
Original Application No. 261 of 2001.

Date of Order : This the 3rd Day of May, 2002.

THE HON'BLE MR. K. K. SHARMA, ADMINISTRATIVE MEMBER .

Sri Krishna Mohan Brahma
S/o Late Jella Ram Brahma
Retired Stock Verifier

North Eastern Frontier Railways

' New Bongaigaon

SIS A

Chapaguri Road
P.0O:- North Bongaigaon

District:- Bongaigaon, Assam. . « « Applicant.

By Advocate Mr. Adil Ahmed.
- Versus -
1. The Union of India
Represented by the General Manager
N.F.Railway, Guwahati-11. '
2. The Chief Vigilance Officer
N.F.Railway, Maligoan '
Guwahati-11.
3. The Finanéial Adviser & Chief Accounts Officer
N.F.Railway, Maligaon ‘

Guwahati-1l1l. . « « .. Respondents.

By Advocate Mr.S.Sarma.

ORDER

K.K.SHARMA (ADMN.MEMBER) ' :

The application has been filed to claim

pensionéry_ benefité including Pension, Gratuity,llleaQe
salary and other pension commutation money .to the
applicant.

1. The applicant was working as Stock Verifier
under the Financial Advisér and Chief Accéuntsvofficer,

N.F.Railway, Maligaon.. He retired from service on

Contd./2
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30.11.96,‘He was_interregatedvby'the CBI in the year
1994. It is admittedithét till the date of retirement on
30.11.96 neither any memorandum of charge sheet was
issued nor any judicial proceeding ihitiated agaipstf
the applicant. The applieant has been allowed the
payment of provisional pensiop. The applicaht made

representation before the authority for drawing of
pensionery benefit, but the same was net giveh to him on
the ground that Vigilance clearance was not received.

The applicant has stated that  one Shri Gadadhar.
Mukherjee, Retired Executive Engineer.of N.F.Railway was
also charge sheeted by the CBI in the same case along
with the applicant. Shri Mpkherjee_retired en 30;1.96.
As pensionery benefit was not given te Shri Mﬁkherjee,
he app;oéched this Tribunal by filing of an 0.A.159/98
thch wae‘decided on i6.6.2000. In thapvcaee a directiop
was given to the respondents for payment of pensionery

to the applicant

beneflt/as no charge sheet has been issued before the

date of retirement and no judicial proceeding has been

initiated before the date of retirement against the
qppiicant. The applicant stated that his caSe‘ié'simiiar
to the case of Shri Gadadhar Mukherjee.

2. Tﬁe respondepts have filed written
statements. I have heard Mr.A.Ahmed, learned ceuhsel for
the applicant and also .Mr.S.Sarma, 1eerned counsel
appearing for the»respondents at length. Mr. S. Sarma
submitted that a criminal case has been registered

against the applicant for which CvC's 1st stage

Contd./3
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advice was received on 29.8.97 and stated that no

charge sheet has been filed so far against the
applicant. Mr.Sarma did not dispute the fact that the
applicant's case is similar to the case of Shri

Gadadhar Mukherjee.

3. I have carefully considered the facts of the

perused _
case as well as/the records and submissions made by the

parties. The case of the applicant is exactly similar to
the case of Shri Gadadhar Mukherjee. No charge sheet
has .been iésued to the applicant before his date of
retirement and no judicial proceéding has been initiated
against him till daté, Considering all the‘aspects of
the matter the respondénts are dirécted to pay the
pensionery benefits to the applicant as per rules. The
process should be compieted within a . period of four
months from the date of receipt of the order.

The application is aliowed‘ to .the extent
indicatea above.

There shall, however, be no order as to
costs.

\< el

( K.K.SHARMA )
ADMINISTRATIVE MEMBER
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Guwahéti Bench

IN THE CENTRAL ADMINISTR
GUWAHATI BENCH, GUWAHATI.

"(AN APFLlLﬁTION UNDER SECTION 19 0OF THE CFNTRQL

ADMINISTHATIVE 1RIBUNQL ACT, 198%5)
| v : s : -
ORIGINAL APPLICMIUr\H\me"Zé[ OF 2001.
Sri Krishna Mohan Erahma |
' ' V ~ﬂpplicant.

~NV@raus -

Union of India 2 Dthers -

wRe&pmmdents.

I N D E X

81.No. Farticulars _ Page No.
11 Application 1 tcag'g,

2] Verification — . |

a1 ' Annexure-A o= -~ - \5

41 Annexure-B — ~ |{°

51 ‘ .ﬂrzr*‘né&*}:urewc o~ - ‘7"1}23
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IN THE CENTRAL ADMINISTRATIVE .TRIBUNAL,
| GAUHATI BENCH AT GAUHATI.

(AN AFFLICATION UNDER SECTION 19 OF THE
CENTRAL ADMINISTRATIVE TRIBUNAL ACT, 1985.)

ORIGINAL AFFLICATION NO. , OF 2001,
BETWEERN

Sri Krishna Mohan Brahma,
S?m Laﬁe Jella Ra@ Brahma,
Retired Stock Verifier,
North Eaﬁtérn Frqntier Railways,
New Bangaigaon, |
Chapaguri Road,
‘?.OnW‘Nmrth‘Bangaigaan,'
Di%trict4-ﬂangéigamng Assam.

- Qpplicant.

~Yersus -

11 The Union Of India,

represented by-

-

the General Manager, N. F Railway

Guwahati-11.
21  The Chief Vigilance Officer.
N. F. Railway, Maligaon,

Guwahati-i1.

x1 The Financial Adviser & Chief

ﬁccbunt%'officﬁr,
N F Railway, Maligaon,
Guwahati~11.

~Respondents,
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DETAILS OF THE AFPFLICATION:

1. PARTICULQRS ar THE  ORDER AGéINST
WHICH THE APFLICATION gS MADE s

This instant appliﬁétion is - made
against non-payment of Fension, L@age Salaéy,.,
G}atuity'and other pension commutation money tof
the applicant.who Was retired from. service of
the RaiIWQy Department ”KTET?Tt}ﬁEEEZEEEE and
also pray@r' tfor payment. mf  bénsimnﬁ gratﬁity*
and other pensionary benefits with 18% interest -

from the date of his retirement from service.,
200 JURISDICTION OF THE TRIEUNAL

The ‘appiicant declares that the
subject matter of the irfstant application is
within the Jurisdiction of the ‘Hon'blei
Tribunal.

.0 LIMITATION

The épplicant further declares that

'thé,appliéation is limitation period prescribed

under Sectioﬁ 21 of the Adminiﬁtrative Tribunal

Act, 1985,
41 N v FéCT8 OF THE CASE:

Famtg mf_thé cage'in brief are'given below:
4.1 .Thaﬁ your humblé, applicant a ?::tixen

of Imdia’and permanent Réﬁid@nt of Village thk

Bangaigaon, Chapaguri Road, F.0.~North
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Bangaigaon in,Athe. District of Bangaigaon,
Assam. As such, he is entitled to all the
rights and'privilagea andvpratéctioh'granted by
the Cmnétitutimn of India. He is now aged about

b4 vyears..

4.2. That your applicant begs to state that
he was working as- Stock verifier under the
Financial Adviser and Chief Accounts Officer,

N.F. Railway, Maligaon. He retired from service

MMN—-
Wwee f. Z0=11-19964. . T
4T That your applicant, begs to state that

the applicant was interrogated by the Central

e ——
e

Bureau of Investigation (C.B.I.) in the year

1994 regarding some short supply of materials.
— ,

But the CL.E.I. neither issued any charge sheet
to the applicant before his retirement nor he
received any summon or any other communication
from any court of judicial authority inirespect
6{ sinitiation of Jjudicial proceedingﬁ before
his retirement. | | |

4.4 Thatnyour applicant begs to State.that

after his retirement.thé applicant was nmtApaid

his regular pension, gratuity and other pensio-

nary benefits but the Respondents have only
provided the 'prmvisﬁgnﬁlmmmgengiun to the

PEMNSLON.

1

4.6 That‘your app}icant begs to state that

he filed an application before the Respondent-
No. 3 for non-payment of his regular pension,
leave salary, gratuity and pension communica-

tion money, etc. The Respondent No. 3 vide his
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letter No. FNO/CFR/FP/ EME/940(Close) dated 17—~

07-1999 informed the applicant that due to non-
FECQIV? 0f v1g11ance clearance the penglon case

ot the applicant has not veth bemn settled.

Annexure~A  is the photocopy of

representation F1~-05-1999,

Annexure-B is the photmcmpy'ﬁf letter

No. FPNO/CPE/FF/ KEME/940(Close)

Vdat@d
'12«07”1999,

‘45} "That vyour applicant
in the Gy qory o7 <5y year 2000 applicant
t .

received the

begs to state that

/ N
charge sheet from Central

Blreau
of Investigation.

In the said charge

sheelt vour
applicant name was

listed as accused persons

No . ? (nine), -7

It is also pertinent to mention here
that  one  Shei

Gadadhar Makhariee, Retired

Executive Engineer of N.F Railway " was also
charde sheeted as  accused No. & in fhe
. .

sald
cha%ge sheet dssued by

the Central Bureau of
Investigation along with the applicant. Shri
Gadadhar Mukharjee was retired from service on

superannuation " with effect from F1.01.1994,

Till Shri Gadadhar Mukharjee s retirement

no
y ctharge sheet was issusd

to him. Shri Mukharjee
Filed an Orjiginal Application No. 159 of 1998
before this. Hon ble Central Administrative
Tribunal, Buwahati Eench for nunwpaym&np Qf
regylar. pension,

gratuity, - leave salary,

commutation value of persion ete. The Hon 'ble
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Tribunal finally heard the matter on 168D

June, 2000 and was

Original Application No. 159 of 1998. The

. \
relevant portion o-f the Horn "ble Tribunal,

Guwahati Bench Judgement and ‘arder passed in
said D.A. No. 159 of 1998 given below for kind

perusal of thiﬁ'Hon'ble Tribunal. "

"Under Rulé 10(I)(c) of the FRules of
1?93; graﬁuity would not be paid to a Railway

servant until the conclusion of the judicial

_ o o
proceedings and issue of final orders thereon.

This provision would, HoweVer, he applicable

only if a judicial proceeding is pending
against an employee on the date of superann-—

uation. Under Rule 87(5) of the Rules of

1993
gratuity becomes due immediately catter

retirement in case no judicial or departmental

proceeding is pending against an -@mﬁlmyeen In

the present case the charge sheet was submitted

to Court by the CEI on‘ 5.3.1998. Thus no

judicial proceeding or departmental proceeding

was pending against the applicant on the date

of retirement, i.e., 31.1.19946. The applicant

thus became ‘entitled to receive payment of

pension  and gratuity immediately after retire-—

ment. Im the present case, therefore, non-

payment of regulér pension and gratuity
. on superannuation of the applicant
is not valid. The Respondents cbula not haveé
ﬁtopﬁed payment of DORF\G, regular pension and

alsa commuted value of pension @ because of

pendency of CBI inquiry. CBI ifAquiry is not a

judicial proceeding and only on pendency of

pleased to allow the said

NN
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Judicial pr@ceading_ payment of gratuity could
have been stopped by the respondents.

of this the impugned

Central /on :buna]

o In view
arder dated 17.7.1998
(Annexure A/4 to the 0.A.) is not in accordance

with law and the same is quashed.

The. Laarnéd counsel for the

respondents. submitted that a charge sheet has

been submitted by the CBI in the Court of the

Bpecial Judge and a criminal case is pending

against the applicant and in case the criminal

case ends in conviction, the Fresent would not

be able to withhold the pension and gratuity
for which power is given under Rule 9 of the

Rules of 1993, To my mind, this arguhent of the

learned counsel for the FRespondents has no

merit as Rule 8 of the Rules of 1993 také%,caré

of such a situation.

The learned counsel for the applicant

submitted that the applicant is entitled

to
. . . . ¢ .
interest on gratuity and also interest on the

commutation value of pension as the applicant

Was not allowed to commute his pension

immediately on retirement.

The learned counsel for the

Respondents, on the other hand, submitted that

the applicant is not entitled to any interest

on commultation value of -penﬁimn as the
applicant was being paid pkmviaimnal pension,
which ié the full amount of pension admissible
to the applicant.,



centitled to any interest.

Under Rule 87 of the Rules of 1993,.
interest 1is payable on gratuity in case the
ﬁame\is authorised after thrge months from the
date when its payment became due  on 5uperanh~

uation. .The apﬁlic%nt refired on 31.1.1996.

LConsequently, the gratuity amount should have

bean‘paid within three months. As the same was
not péid,witﬁim the same period of three mmnths
due to no fault of the applicant, the applicaht
is entitled to interest on the gratuity amount

on expiry of the three months period i.e., with

effect from. 1.5,.1994,

. As  the applicant Was being paid the

. : . e A s
full amount of pension as_ provisional pension

// ' .
thmugh he was entitled to receive the same

amwunt‘a%lregular pension, the applicant is not
entitled to any interest thereon. However, the
applicant is amtitLed o receive the said

amount as regular pension.

A regards commutation  value of
pension the applicant is entitled to the SAME ,
but the applicant li% not © entitled to any
interest tharé&nﬂ Had the applicént.-cmmmuted
the on—thirdvof pension on retirement he would
not have received full amount - of penéidng
whareéﬁ the ‘applicant was getting  the full

amount of pensian as provisional pension

Cthrou howut the eriod.  Conse uehtl'q on  the
¥ R . q '

l

commuted value of pension he will not be
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In view of the discussions made above,

AW )
arg directed Lo

gratuity amount with

the date of payment. The

¥Qrther directed to pay\twa the appiicant the

but as r@gulaF pension. The
also directed to allow the

commuted value of pension.

The compliance ‘of. the

direction shall be made by‘,theltR9$pmndent5

within a period of three months from the date

of communication of thiszs order.

The 0.A. stands allowed accordingly.
No order as to costs.” |

Annexure-_C is . the photocopy of

Judgesment and ord&% of the Hon’'ble

Tribunal, Guwahati Bench. in 0.4,

159 of 1998 dated 16 £ D June, 2000,

4.3 . 'Thaﬁﬁ from the above it ié a fit case
for interference of the Hon "bhle Tribunal

regarding paym@nﬁ‘mf pension and other henefits

to the applicant immediately.

'4,Q That vour apblim&nt ﬁuh@itﬁ that he is

running from pillar to post for getting his

_ﬁh@ impugned order dated 17f7.1998,1 Annexure
to the 0.A., is quashed. The Respondents

pay to  the applicant the
interest at the rate _Df‘

12% per annum with effect from 1.5.1996 till

Respondents are

amount of pension not as provisional pension,
Respondents are

applicént - the

atoresaid

NQ.'
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I legitimate pensionary bene¥its but till today
fj the respondents have not taken any sympathetic
Ti view in this matter.

| '

: | |

! : o
ﬁ 4.%0 That this application is  filed bona
| fide and for the interest bf justice.

|

i ’

1 3. - GROUNDS FOR RELIEF WITH LEGAL |
| PROVISION:

; ) _

f‘i

ToE. For that, the action of the Respon-
[ _ .

d\d@nt% for not paying the pension to the
| R

q applicant is illegal, arbitrary, mala fide and
w violative of the principles of natural juatice,'
“ . i

ﬁ 5,2 For that, the 'ngpmndents have
ﬁ deprived the applicant from  his legitimate
N

of pension and as such

the act of the
Respondents is. not maintainable in the sve of

~

For that, th@lﬁespmnd@nt have vinlated
fundamentai #ightg of the aﬁplicant and as
.thw action of the Respondents is illegal,i
fide with d motive behind.

For thats the applicaht's case ig  a
and also need a sympathetic considera-
of the matter by the HEQbmndents_and hence

Lhe Respondents cannot deny it,
.

I
|

o8
[} £
by R

I

i
]

action of the respondents are

For the, in any view of the matter the

not sustainable



Hon'ble Tribunal under
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Central ¢ - zive Toihunal |
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ThgE FanE ¢t
‘ Crrshati Bensh o C
aﬁﬁmﬁ@ﬂtE*%ﬁm~ﬂﬁmﬁH'is liable to be set aside

’
hes

and quashed.

e h For that in similar case the Hon’bl@

Tribunal directed the respondents for pa?m@nf
o hehgimn to similarly situated persons who is
also ﬁG*aHCUEQd with the .apﬁligant in the
charge sheet filed by the Central FBureau of
‘ Invmgtigation. As  such, th@' Respondents ought
to give the 'éama beﬁefit' to  the applicant

without  approaching this Hon " ble Tribunal.

Hence, the action of the Respondents are

illegal, arbitrary, mala fide with a motive

behind.

Ta7 For that being a model emplover the

Respondents cannot deprive the applicant to
give the similar benefit "with similarly
situated persons.

The applicant craves leave of this

Hon'ble Tribunal to advance further grmundﬁ'at

the time | of hearing "of © this instant
application. ‘ ’
é)ﬁ

DETAILS OF REMEDIES EXHAUSTED:

That there is no other alternative and

@fficacious‘ﬁemady available to the applicant
except invoking the Jurisdiction of this

Section 19 of the

JAdministrative Tribunal Act, 1985.



Hon ' ble Tribunal in 0.A. No. 1599 of 1998,

MATTERS NOT FREVIOUSLY FILED OR
FENDING IN ANY OTHER COURT:

That the applicant further declares
that she has not filed any application, writ.

petition or suit in respect of the subject

matter of the instant

application before any
other Cmuﬁt, authmkity,” nor any such

application, writ petitimﬁ or suit dis pending
before any of them.

8. RELIEF SOUGHT FOR:

Under the facts and circumstances
stated above the applicéht most respectfully
prayed that vyour Lordship may be pleased to

admit this petition and may call for records of

the Case, issue rule calling

upon the
Respondents to show cause as to why the relief
should not be given to the applicant and after

hearing the parties on the cause oar causes that
may be shown' and on perusal of records vyour

Lordghibs may bé pleased to grant the following

)

ralie%lta.thé applicant.

8.1 To direct the R@spondenté to ‘issue
regular p@nﬁiénﬁ, gratuitygl leave gsalary,
penéidn

S and
el _

money to - the
immediately without any further delay.

commutation applicant

8.7 To direct the Respondents to pay 12%
interest in thw‘ gratuity amdmnt' to the
applicant as per similar case decided by the



— | )

oS afawe
.(‘gm‘v;’. o »2 Tribunal
|7 UL 2001
miE A AR 13
. ati Bench
8.3 Cost of the application.
8.4 To pass any other relief or reliefs to

which the applicant.may be entitled and as may

be ‘deem fit and proper by the Hon'ble Tribunal.

F. INTERIM ORDER FPRAYED FOR:
The applicant does not seek any

interim relief from this Hon'ble Tribunal at
this stage. The Hon'ble Tribunal may be pleased

to pass any order or orders as deem Ffit and

proper.

10, Application Is Filed Thraugh
Advocate.

i1 Farticulars of I1.F.0.:
I.F.0. NO. £G 791208
Date 0f Issue \2;1‘1001
Issued from @\“WV\L,,(]X GP.6
Fayahle at gb\uw\/‘t\\\' '

2. LIST OF ENCLOSURES:

As stated above.

~Yerification.

kmm e hom Bnﬁ/LnN;,
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VERIFICATION

I, 8ri Krishna Mahan Brahma, S/o Léte‘Jalla
Ram . Brahma5 Retired Stock verifﬁer, Morth
Eaﬁt@rn Fruntief Railways,r New ZBangaigabng
Chapaguri Reoad, F.0.- North Hangaig%ang in the
district of Bangaigaon, Res am ‘do chereby
solemnly verify thaﬁ' thé- %tatgmentg made in
paragraph C\](‘:Zl‘5 ((({ o are tt‘"umv to my
&mmwledge thcxe made in paragraphr éié
C\“( - are belnglmatterﬁ of
records  are true to my information derived
therefraom which I believe to\be'trueland those
made in pafagraph o oare true to my ]ega]-advice

and I' have mot'suppresséd any maLErlml fart"q

f
\

And- 1 sign this verifigation today on this

the [THhday of July 2001,

}

kyuﬂ&“%%ﬁﬁ%9m @@QLW%%

Declaran't
!
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Nu Py Rallway, AN NEXURE "T%
P R T

0ffico or thg
Pioc Chiol pccounts OLricor
PLLuijiwny/Maligcon.

NO.PNO/CPB/PP[KMD/940(Closod ) Datodas 2, 1,99,

3ari Krishng ifohan B,
ChinpBauri Rocod,

Pe Qo Noth'ﬁongaigaon,
Dist.Bangaigaon,

Assan, Pin~7?833m,

Subs= Pajucnt of your withhald, 1loave
8alary, gratuity & Commg;ation.

With roferanco to your abovg appocl dte 31,5,99
on thg subjoet 1t ig informed you that tha Vigs Cloarancg
against you hos not yot nuthrxtxv--ﬂs-aaweaaét-tha . baen
racolived from Lhg compotont authority, as & rosult thg
finalisation of paymont of your above dugs hias not yot bagn
-Sotlod, sare &

Howaver, as soon gs the Cloaranco from vig.doptt,
is received your case will bo sattlad accordingly, o

This is for your information plazso,

¥ FA & Chiaf Accounts O0fficaor/scen
N;F.Railway/Maligapn.

ﬁ%ﬁ ‘“ﬁ%ﬁw”

-



e e s At

_\T-

|
Hoorpee e Ve -’\i'lHIH‘»HA‘A‘H‘JI‘ THOLIRATL A\N‘\}EYL\‘?\EVC
N -

U e 1 RO

i

Origlnal Application No.159 of 1998
r——‘“_—-_‘————’

Date of decision This the 16th day of June 2000

The Hon'ble Mr N.CL Verms, judicial Member

Shrl Gudadhi Muk herjee, .
Clo Md. A, Khian, Pragjyotish Hikst h
£.0. Guwahati University,

District- Kamrup.

By Advocates Mr R Dutta and Ms G. Dutta.

LeGAppiicnnt

- Versus -

{. The Union of India, reprosented by the
General Manager, N.F. Railway,
Maligaon, Guwahatl.
2, The General Manager (Constmccion),
N, Raltway, Maligaon,
3. The Chief Vigilance Officer,
N.F. Rallway, Maligaon.
4, The Financial Adviser & Chief Accounts Officer,

N.F. Railway,
* Maligaon.

.....Respondents

1.L. garkar, Raltway Coun_sel.

esanssvesse

ORDER

D.C. VERMA HUD[C!AL MEMBER)

Vide this O.A. the applicant has prayﬂed f
the O.A.) by which payment

or quashing of the

order dated 17.7.1998 (Annexure Af4 O

of DCRG, commutation value of pension and regular pension has been

refused.

2. The brief facts of the cuse it that the applicant retired

from the post of Pxecutive Engineer on 1.1, 1908, After his retirement,

the applicant claims to have been a\m(.)inu,cd as  Consultant in Droad

Gauge Construction from 1.4.1996 to 31.6.1996. The applicant was grumesd
gratuity amount and the commutation value

provisionz\! pznsion, but the

phic it (il dare, Hence this O.A

{ been part Lo the ap

of pension B 1o

[T PP RRORSRPIEPPRIRT AL el




AR~

3. The respondents’ case s that two ¢y COSes  wore  ponding
enquiry agalnst the applicant, The  [lest case  wus  Lreated as  closed.
In the second case the CBI forwarded the chargesheetr No. 17 duted 5.3, 1990

tothe Special  Judye,  Assam,  Guwahati for  prosccution  against e

applicant, The rewpondents' ciee i (hat pension as well as gratuity cannot
boreleased B0 e mployes/oi e oo e ot dree deoan SV anen b

and asosuch only provisional pension has been sanctioned in favour of

the applicant,

. 4. Heurd 1he learned counsel for the parties at grear lengh,

Pearned counsel for (he applicant has submitted that as no departmental

proceeding or judicial proceeding hud been Instituted against the applicany

onoor prior to the date of superansuation of the applicant, the

paynient

o regular pension, commuted value of penslon and gratulty cunnot be

withheld by the respondents.

5. The learned counsel for the respondents has, on the other
hand, submlicted tha: as per Rule 10(1)c) of Railway Service (Pension)

'r,‘; Rules, 1993 (hereinalter referred as Rules of 1993) o gratulty cmie ha
e

vid to a Railway servant until the conclusion of the departmental or

lticial proceeding and lIssue of final order thereon.
b

/ Admittec_lly.‘no departmental proceeding was  pending  agalnst
he applicant. Only an enquiry by CBI was pending against the applicant
al “’ - on the date of superannuation. The applicant himseli has admitted rhat
in 1994, the applicant was interrogated by CBI regarding two transnctions
refating to Issue of  some wmateriol and acceptance  of some  material
froin another Chief Permanent Way Inspector during the period the
applicant worked as Cﬁief Permanent Way Inspector. When the applicant
supcrannuated on 31.1,1996 even on that date the enquiry was pending
with the CBlL The question which arises is whether pendency of an enquiry
with the CBI amounts to judiclal proceeding’ as is referrcd under Rule

lO(I)(E‘.) of the Rules of 1993,

7. For answer (o the ubove question, consideration of relevant

provisions of the Ruies of 1993 is necessary. The relevane portion of

Rule 10........
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) /_ Rale 1001} ol thee Rules of 1usd s bhelow:

UNo o gratuity il e paid o the railway servant wntll
thee coneusion ot the -\npuruncnm\ or ju(vli_c_l‘ul_«pr_()};gg\{:1!;;_5
and issue of final pders (hereoee.. "

" oot ol {ciphasts INE

/ Under Rule 9 of he Rules af 1997 the President has power 1O withhold
or withdraw pension. ‘The relevant portion of Rule ¥ is quoted below:
ng(1). The President reserves to himself the right of with-
holding or withdrawing @ pension or gratuity, or poth, cither
in full or in part whether permanemly or for u specificd
poriod, ad of  ovdering recovery from pension or gratuity
of the whole or o part ol uny  pecunbvey toss cnueed too the
Railway, if, in any departmental or jgﬁli_t(_xl__|)l(n(';gih’31;3) the
pensioner 18 found guilty of grave misconduct or negligence
during the pertod  of his service, including service renderud
upan re-emplo’ ment after retiremer "
‘ ploy ' ent {cmphasis Lasdel)
9y
8. Rule 9510 provides the point from which u-dcp:.\rtmum.ul
proceeding or a judiciol procecdlog shall be deemed O be  nsutated,
Rule 9(5)(a) s in respect of departmental proceeding and Rule 9(5)b)
s in respect of judicial proceeding. We are, here, concerned with }udh:iul
| proceeding. Hence Rule a(5)(h) of the Rules of 1993 is being reproduced

wg(5)(b). judictal proceedings ¢hall be deemed to be instituted,-

(iy in the cuase of criminal proceedings, on the date on
which the complaint o report of 2 Police Officer, of which
the Magistrate takes cognisance, in made; and

(1) weeense (nOL relevant)."

From reading of Rule 9(5)(blit Is clear that a criminal judictal

b L .,.( o

‘ o proceeding shall be deemed to have peen instituted on the date on which

' , 4 complaint or report of n Police Officer, of which the Maglstrate takes
/./"* cognisance, s made.

10. The learned counsel for the applicant submitted that cognisance
{s taken on chargesheet. Consequently, the report of the Police Offlcer
referred to in Rute 9(5)(b}(1) as ‘report of 8 police Officer’ indicates
the chargeshuet. On  the other hand, the jearned counsel  for the
respondents submitted that this rei'crs"co the F.LRL which is made Lo
the Police Sration.

il To resolve the jesue reference is to be made LO the relavant
provisions of the Code ol Criminal Procedure, 1974 (hercinafter referred
as Cr.12.C.). Chapler Xt of the Cr.p.C. is on the subject ol pfonmation
(o the police and their powers 10 investipate'™ Section 194 of Cr.p.C.

pron e e
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provides tor mtormation tnorespect of cognlzable cases. Atter Inlormatlon

in respect of cognizable offence is mude to police, the police has to
follow the procedure laid down In the subsequent sections, for
investigation of the case and thercafter the report of lInvestigation {s
to be submitted by the Investipating officer. Iy case there is nsufflcient
evidence a report under Scction 169 Cr.P.C. is required to be submitted
t the Magistiowe, But dn case cvldence s sutticlent e report 1s Lo
be submitted under Sectiop 170 ol the Cr..C. 1o o Maglstrite empowered
to take cognisance of the oflence upon a police report. Report under
Section 170 is rvequired to L submitted in the form prescribed by the
Goverment stating thereln the details as per Secton 173(2) of the Cr? Cl
After such u  police report is submitted the  Magistrate  may  take
cognisance ol the olfence uoder Section 190 ot the Cr.P.C. Scctinn

190 provides that coppisance can be token by the Nagistrate:

\

) ! RS
1 "":‘.\ \
A ,/f 'R g\upun a police report of such f.\us.

«E; (not relevant)

: ‘:";.n\i\
BeviTy ", ‘Crl.,. upon a police report submitted under

X
a
_'1
\ >

‘ preseribed under Section 173(2) of Cr.P.C, Thus investigation I
d prior to submission ol report under Section 170. So,

" contalned in Rule 9(5)(b) of the Rules of 1993

. .(
), a) upon receipt of a complaint of facts which constitute such oltfences,

*y cognisance is tuken by the Maglstrate  under

the provisions
and Section

of the Cr. P.C. are read together It becones clear

"eomplaint or report of a Police Officer, of which the Magistrate takes
cognisance”, used In Rule 9(5)(b)(i) of the Rules of 1993 refers Lo the
police report under Section 170/173 of the Cr.P.C., which Is commonly
called as chafgesheet, Thus the submission of the learned counsel for
the respondents, that the report of a Police Officer referred to In Rule
9(5)(b)(1) of the Rules of 1993 Is F.LR. as contained In Section (54 of
the Cr.P.C., has no merit. In Section 154 of the Cr.P.C. no police report
is suvmitted. 1t provides only recording of an F.LLR. police report cnh
which the Magistrate takes cogniszmce\ is as referred to In Section 190(1)

%kuﬂ:ﬁ ‘ Ofeuic
"'

ol S
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i/ of the CrpP.C,

- 12, fIn view  of the discusslons made wbove, It is held that the

words "

complulnt or report of u Pollee Ofl'lch', of which. the Muglstrnle
’/ C takes congnisance” referred to in Rule 9(8Xb)(I) of the Rules of (093
V s as required under Section 190(1) of the Cr.P.C. After coming to this
conclusion, it becomes clear that the judicial proceedings shall be deemed
to be Instituted os per Rule 9(5)(b) of the Rules of 1993 only aftor

o complaint or report of a Police Officer Is made to the Maglstrate

and not prior to that. '

13. In view of the above, under Rule 10(0(¢) of the Rules of

———

1993, gratuity would not be paid to a erTHWay servant until the concluston
of the Judicial proceedings and Issue  of final orders thereon. This
provision would, however, be applicable only if a judiclal proceeding
is} pending against an employee on the date of superannuation,  Under
Rule 87(5) of the Rules of 1993 pratuity becomes due frnnediately ateer

2P retirement  in case 0o judicial or departmentat procecding s pending
r.

Xars.
N Ava!nst an employce. In the present case the churgesheetr was submitted
e
} '\.‘q‘""’%@; Court by the CBoon 53,1998, Thus no judictal procecding or depart-
DA
T n ﬂ

/’ f tal proceeding was pending against the applicant on the daro of
Jl & /i
v

' y /,lj(,:lir(-:menr., e, 31.1.1996. The applicant thus becume entitled 1o recelve
: o KI.?"\&."'}

& \_“ \;){‘,. payment of pensican and  gratulty innmedlately  after retizement, in the
' s

present  case, therefore, non-paynient of regular pension and  gratulty
. immediately on superannuation of the applicant s ot vadid, The respond-
ents could not have stopped pavinent of DCRG, regular pension and
also commuted  value of pention because ol pendency ol CBE eoquivy.
CBI enquiry Is not a judicial proceeding and only on pendency of judicind
proceeding payment of gratuitv could have been stopped by the
respondents.  [n view of this the impugned order dated 17.7.1994
(Annexure A/4 to the O.A.) is not in accordance with law and the sume

is quashed.

‘ﬁ/
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14, Phee dearned conng ot for the g pondent subsmitted that n
chaigeshect e been subnntteg by the CBE i tae Comt of the Spectud
Tadge and o crminal case B ponding agadnst e appllcant and In cose

the criminal cose ends in conviction, the Presidont woald not he nhbie
to withhold th> pension and pratuity for which power s glven under
Rule 9 of the Rules of 194930 1o my mind, this argument of the learnad
counsel for the respondents has no merit as Rale & of the Rules of
1993 takes care of such o situntion,

15, The tearned counsel for the appllcant submitted cthut the
applicant {5 cnritled to interest on gratuity and also interest on he
commutation value of pension as the applicunt was not allowed to

commute his penslon immedlately on retirement,

1. The Jemned  counsel dor the regpondents, on the othar ool
submitted that the applicant is not entitled to any interest  on
commutation value of pension as the applicant was being pald provisional

ension, which is the full amount of pension admissible to the applicant.
p

7. Under Rule 87 of the Rules of 1993, Interest ls payable on

atulty in case the same Is authorised after three months from the

"

'%,‘date when its payment became due on superannuation. The applicant
-/

2
\ .
‘\.'!4 retired on 31.1.1996. Consequently, the gratuity amount should have

AV
o EY

been paid within three months. As the same was not pald within the
said perfod of three months due to no fault of the applicant, the
applicant s entitled to Interest on the gratuity nmount on expley of

the three months period, i.e. with effect from 1.5.1996.

18. As. the applicant was being paid the full amount af pension
as provisional pension though he was entitled to receive the same amounl
as regulor pension, the applicant Is not entitled o any interest thereon,
However, the applicant is entitled to receive the sabd amount as regulor

pension,

.

19, As regards commutation value of punsion the applicunt s

entitled to the same, but the applicant is not cotitled to any interest

)a T ' there .
\,/
- B

o™
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thereon, Had the applicant  commuted the one-thicd of  pension on

retivement he would not have received full amount of pension, wherons
the applicant  was getting  the full amount ol pension as provislonnl

penston toeughout the pectods Concegueatty, - on the  cotmuted  virhg

of pension he with not be entitled to any interest,

20. In view of the discussions made above, the bmpugned order
dated 17.7.1998, Annexure A/4 'to the O.A., is quashed. The respondents
are directed to pay to the applicant'the gratuity amount with Interest
at the rate of 12% per 'a.nnum with effect from 1.5.1996 tHl the date
of payment. The respondents are further directed to pay to the applicant
the_’amount of pension not as provislorfal penslon, but as regular pension,
'l‘hc: respondents ore ulsu directed to allow the applicant the commuted

value of pension,

21. Thee  compliance  of  the aforesaid directions shall  Le maoede

Y Ay - .
A- by the respondents within a period of three maonths from the date ol

%‘ommunication of this order.

%92, The O.A. stands allowed accordingly. No order as to costs,

e
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IN THE CENTRAL ADMINISTRATIVE TRIBUMAL @ GURAMATI BENCH

0.8 No. 26172061

ari frishng Mohan Bre éhma
ewefpplicant

VO rEUS |

Lnion of India & Ors.

. s RESpondents

Written etatement on behalf of Respondents
The answering Respondents beg to state as follows:

1. That the answering Aespondents heve gone through the
copy  of the 0/ as served and they have understood the
contents thergof. SBave and except the statements which
are specifically admitted hereinbelow, other astatements
made in the 04 are cetegorically denied. Further the
statements which are not born on  records are also

gdenied.

2. That with regard to the statementy made in paragraph

i of the A, the answsring Respondents does nob  sdmit
anything contrary $o the records of the case. It is
further stated that the CVO/MLE vide his letter No.

Z/Vig/i68/2/Pt. XX1X dated 8.11.96 intimated that =

prosecution cese hag been registered against the

¥

Appiicéwt, BY and others in respect of shortage of CET-
? pmgﬁ by SP/CRIZGhiIlling. Railway% comments an CRI‘s
repurt has been sent to Railway Board vide their jetter
Mo, Z.Vig/@4/1/7178/92 with B6BM's recosmendstion for

major penally proceeding against the Applicant. Bosrd’'s

.t‘F‘* T
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advice ds still awsited. So, due to non-receipt of

clearance From Wigilance pensionary benefits except
provigional  pension  could not ke given to the

Applicant.

G Thiat with regard to the statements made in
paragraphs 3, 4.1 and 4.2 of the 08, the Respondents
tops not adeit snything contrery to the relevant
records and reitevate and reatfirm the statemsnts made

hereinabove.

4. That with regard to the statements made in
paragraph 4.3 of the 04, it i stated that ORI
recommended Tor prosecution of the Applicant, Ex=stock
verifier glong with other charged officiasls  including
twe Gazetted officers vide their letter No. 3/5(8)/94-

131 dated 14.12.93. dccordingly, the cese was sent

SHEG-

to Railway Board aloﬁg with connected documents for
processing OV0's stage 1 advice an 8.2.96 (VC's  1at
stage advice was necessary since two of the co-accused
involved in the subject case wes Gazetited officers).

Ve is

s

» stage advice was received on 29.8.97 agreeing

with CRI's vrecommendation for prosecubion  of the
Applicant. As per  edvice of OW0 sanction foar
<

prosecution from competent subhority in the case of the
R —
Applicant was obtzined on 14.16.97 and sent te DRI for

—

further action. I the mean time he retived from

service on superannuation on 3¢.11.96.

Due to the time reqgquired for completing the

aforegaid process, no chargesheet could be idssued to
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i :

:he Applicant, while he was still in service.

g . | .
hat with regard tc the statements made in

paragraphe 4.4, 4.5 and 4.6 of the 0A, the Respondents

Hoes not eadmit snything centrary to  the relevant

i
%emmrds zred reiterate and reaffivm the ststements made

hereinabove.

e, That with regard to the statements made in paragraph

ﬂQ.? af the DA, it is stated that the case referred to

|
Lby the Applicent is not spplicable in the instant case.

m?. That with regard to the statements made in

Iparagraphs 4.8, 4.9 and 4.1 of the 0A, the answering

- |Respondents does not admit anything contrary to the

il relevant records and reiterating and reaffirms the

Lﬁtatements made hereinabove.

h 8. That under the facts and circumstances stated above

the instant 08 is not maintzinable and liable to be

| dismissed with cost.

Verification ..«




VERIFICATION

I Shri K\OQ(N _)E(({\' sy Boed zbout E{_:Vye‘&ms,
son of J\@/"«L )ﬁ\ K. H- QM y tesident of Maligaon,

Guwahati-11, presently working 3

D\l’ C/&Vf‘% s NJF. Railway do hereby verify

and  atate that the statement made in paragraphs
1,225k A are true to my bknowledge and
those made in  parsgraph :L “N“i.q being

matters of records are true to my inforeation detived
therefrom, which I believe Lo he ﬁfuﬁ and the rest of
my humble submissions before this Hon'bie Tribunsal. I
am also authorised to competent to sign thig

verification on behalf of all the Resporndents.

And I sign this verification on thie th day of

.....

March, 2042,

I S —
Deponent

qqqqqqqq s
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v Malissan @Gewahat.’



