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Mamber Vics~Chairman
~Choud Wuns
Mr B.C._Pathak ned

10,10.2001 Vide order passed in  M.P.N0.245/2001
| amendment has been allowed. The applicant 'to

file the amended application within seven  days

from today. The respondents shall file written
statement, if any within three weeks thereafter

and the applicant may filed rejoinder, if any,

within two weeks thereafter.

List the case for hearing on 22.11.01.

EL ) l C (\(/\afh,\

‘Member -+ Vice-Chairman
. : ' nkm
B e , ' ' :
22.11.2001 The case is set down for hearing today.
_ od?}i/:t,&/}\ A /B\mp /L-Q,U—« : Mr A. Deb Roy, learned Sr. C.G.S.C., stated
e ' ’ ~ that the copy of the amended petit'Lon' has not
_ W,\\/-&&Q . . , .
. been furnished. The learned counsel for the applicant
@/7 " stated that steps were already taken by the applicant
- ' and the copy of the amended petition was submitted

on-19.10.2001 to Mr B.C. Pathak, learned Addl.
C.G.S,C. who appeared on behalf of the respondents,
in thé* absence of Mr A. Deb Roy and Mr Pathak
also ﬁ;ade endorsement in the notice. Besides,
additional six copies of the  amended petition
were, also submitted in the on 19.10.2001. Be
‘that as it may, Mr Deb Roy is ‘present -today
1':and he is advised to take steps for filing written
statement, if any. Mrs R. Das Mozumdar has
entered appearance on behalf of respondent No.4.
A1l the parties are directed to exchange their

pleadings éﬂnd the matter shall now be set down
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T e M emm M e et rmy mm R

.. Shri Ngulkholund Lhungdim- A

. Mr K.H. Choudhury and

- dr S Mukear oo & — _ _ . _ ADVOCATE FOR THE
' PETITIONER(S)
_ VERSUS +
. The Union of India and others RESPONDENT (S)
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Mr A. Deb Roy, Sr. C.G.S.C. and ;
.. Ms _Rita Das Mazumdar =~~~ =~ = we .. .. _ADVOCATE FOR THE
' ' RESPONDENTS

THE HON'BLE MR JUSTICE D.N. CHOWDHURY, VICE-CHATRMAN

. THE HON'BLE MR K.K. SHARMA, ADMINISTRATIVE MEMBER
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1. Whether Reporters of local papers may pe allowed to see the
judgment ? : g

2. To be referred to the Reporter or not ?

3.‘Whether their Lordships wish'to~See the fair copy of the
- - judgment ? ' ‘

4, Whether the judgment is to be circulated to the other Benches ?

Judgment delivered by Hon'ble Vice-Chairman
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original  Application No.252 of 2001

Date of decision: This the Ist day of January.:2002 -
¥

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

The Hon'ble Mr K.K. Sharma, Administrative Member

. Shri Ngulkholund Lhungdim,

Resident of Central Revenue Building, ,
Dibrugarh, Assam. - eeesse Applicant”

By Advocates Mr K.H. Choudhury and Mr S. Muktar.

— VEersus -

1. The Union of India, through the
Secretary to the Government of India,
Ministry of Finance,

New Delhi.

2. Cventral.-Board 'of Direct Taxes,
Through its Ch&irman,
North Block, New Delhi.

3. The Director of Income Tax (Vigilance),
Central Board of Direct Taxes,*
New Delhi. !

4, The Chief Com missioner of Income Tax,
G.S. Road, Guwahati.

5. The Com missioner, Income Tax,
Shillong.

6. The Union Public Service Com mission,
Through its Secretary, :
Dholpur House, New Delhi. ' ......Respondents

By Advocates Mr A. Deb Roy, Sr. C.G.S.C. and
Ms Rita Das Mazumdar.

CHOWDHURY, J. (V.C.)

The legitimacy of the action of the respondents culminating
into the imposition of penalty of censure on the applicant vide order
dated 14.9.2001 is the subject matter of adjudication in this 'proceeding.
A thumbnail sketch relevant for the purpose of adjudiction of the

pfocee_ding is oiutlined hereinbelow:

The applicant entered into the service under the respondents as an

Income Tax Oficer on 26.11.1973. In course of time he was promoted
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as Deput.'y Com missioner, Income Tax and posted at Shillong from 8.6.1A988
to 7.7.1992. Since 8.7.1992 the applican;c “was holding the post of
Addiﬁonal. Clom missioner of Income Tax, Dibrugarh Range, Assam. As
per office record the applicant is to retire from service on superannuation

on 28.2.2002.

2. While the applicant was holding the post of Additional. Com missioner,
Income Tax, Dibrugarh Range, the Under Secretary to the Government
of India, Central Board of Direct Taxes, Department of Revenue, Ministry
of Finance, New Delhi issued a Memorandum dated. 29.3.1996/3.4.1996
enclosing Article of charge and statement of imputation of misconduct .
for alleged contravention of Rule 3(1)(i), 3(1)(3ii) and 3(1)(ii) of the Central
Civil Service (Conduct) Rules, 1964. The relevant part of the Article
fo charge is reproduced below:
"Shri N. Lhungdim, while posted and functioning as
the Deputy Com missioner, Shillong Range, Meghalaya during
1989 failed to maintain absolute integrity and devotion to
duty in as much as he violated the instructions of Central
Board of Direct Taxes contained in Board's letter F.No.212/
753/79-ITA-Il dated 09.10.1979 and reiterated in Instruction
No0.1530 dated 16.10.1983 which state that all refund orders
should be sent by registered post only. He passed orders,
contrary to the letter and spirit of the. above mentioned
circulars by directing the handing over of refund orders
amounting to Rs.62,582/~ and Rs.98,020/- to Shri H. Lalanpuia
and Shri J. Anthony respectively, the alleged assessees, who
turned out to be bogus, thereby putting the state exchequer
to a loss of Rs.1,60,602/-. He thereby showed lack of integrity
lack of devotion to duty and conduct unbecoming of a

Government’ servant and thereby contravened Rule 3(1)4),
3(1)E) & 3(1)({ii) of CCS(Conduct) Rules, 1964."

3. The applicant sub niitted his explanation in writing on 30.4.1996
denying and diéput'mg the imputation of misconduct and/or misbehaviour.
The applicant in his written- reply accepted  the factum of giv:iﬁg
instructions to the Assessing Officer to ‘hand over the refund orders to
the Assessees by hand. Recalling the incident, the applicant iqfofmed
_that those instructions were given und.er some peculiar circumstances.
The said assessees went to him and insisted for taking the refund by
hand instead of registered post. Those assessees (though they later von
turned out to be fictitious assessees) represented to the applicant ahd

pressed for the refund order to enable them to clear the outstanding

1aboureeecessee



labour payment. According to the applicant the said two = assessees
represented to him that if it was to be sent by registered post it would
delay the process and thereby it wopld delay the labour payment and
the labourers were urging for early payment because of certain fest}va]s-
and urgent personal. expenses. The app]icant mentio_néd in theé. written ‘iow-
statement _that‘ those instructions were given by him to maintain good
public reiatio'n in the area, so much so that most of the grievances ‘of the
public_in’that area.was- associated with the refund orders.The applicant has‘
stated that he acted bonafide. A part of the explanation of the applicant

is reproduced below:

" eeeesseeennneesAs I understand the spirit behind the instruction
of the Board to send the refund voucher by post is to minimise
or eliminate complaints against the Departmental officials
in ‘this matter. In actual field situation sometimes the
instruction of the Board could not be followed in letter and
spirit. In most cases attempts have been made to follow
the spirit of this instructions when there are practical
difficulties to follow the instruction literally. Following the
instruction literally also sometimes put both the assessees
and the Department in lots of inconveniences and difficulties,
s.pecia]ly in the Hill Areas/such as in the North East where
com munication is still in the bad shape and postal delays
are common which is known and experienced only by those
persons working in region. Sometimes the Officers working
in these areas find it difficult to follow the instruction in
letter and spirit. In view of the above facts and circumstances
it was felt by me that as a measure of good public relation
to improve the image of the Department in this score and
also to mitigate the problems of the assessees, that instructions
were given to the Assessing Officer to hand-over the vouchers
personally to the assessees.

It is completely a different matter that so called
assessees happened to be only bogus or fictitious assessees
trying to defraud the exchequer - Wolves in ships' skin
befooling a simple and straightforward person in me who
has a weakness in believing that every person is to be believed -
if not proved otherwise,

It is also further submitted that my instructions to
‘hand-over the vouchers in person did not in anyway change
the status of the refunds, the so called assessees filed their
returns, these were processed and these were never suspected
by the A.0. be bogus or fictitious, otherwise, it would never
have been processed for grant of refunds. The Assessing
Officer, Shri B.R. Purkayastha is an officer of sterling quality
and high moral integrity who would never have done such
things at all, he had doubted the genuineness of the return
not to speak of granting of refunds, I would restate that
even- if instructions have not given by me, the so called
assessees would in any case have encaashed the refund voucher
in course of time with a delay of some weeks or so. Therefore
the allegation that my instructions have defraud the exchequer
is not at all tenable. Whether instructions was given or not
the so called assessees would have defrauded the exchequer.
This fault lies in the system - the system in which there

]'-S.Q..t..
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is no way to knwo that TDS certificates were genuine or
bogus. It was certainly the system failure. Even when there
is good system people sometimes fail and in this case since
the system was not there people have to fail which happened
to the Assessing Officers." '

4, By order dated, i4.6.1996 the Com missioner, Income Tax,
Shillong was appointed as “an Inquiry Officer to enquire into the charges.
The applicant submitted further additional written statement on 21.2.1997
mentioning about the departmental instructions for prompt delivery of
the refund vouchers. He also mentioned about the practical d:if_ﬁcult;'Les
experienced by the assessees and the department, more particu]érly as
to the inconvenience and difficulties faced in the Hill areas of the North
East and the routine postal delay in the area. He also explained the
fact as to want of postage stamp due to the perpetual shortage of funds
under the head 'office expenses'. The Inquiry Officer finally submitted
his rep;)rt' exonerating the applicant. The concluding part of the findings
of the Inquiry Officer reads as follows:

"The incident on the basis of which the present proceed-

-~ ings has been drawn up, occurred sometimes during January
& February, 1989. At this time, it was apparent that it was

a matter of concern to the LT. Department that there was
large numbers of complaints from assessees regarding irregular-
ities in the matter of refund issues. The Board had, vide
Instruction No.1647 dated 11.9.1985 issued direction in regard
to Expeditious disposal of Refund applications relevant portions

of which is reproduced below: :

"3, The Board would therefore again like to emphasise
that the claims of refund should be disposed off promptly
and the refund vouchers should invaliably accompany the’
orders giving rise to the refund.

4, The Board also desires that steps may be takn to carry
out surprise inspections by the. Com missioner of Income Tax/
Inspecting Assistant Com missioner of Income Tax to find
out whether refunds are granted promptly and interest is
paied in case of delayed refunds. The Com missioner of Income-
tax/Inspecting  Assistant Com missioner of Income-tax are
directed to ensure elimination of delays in the grant of
refunds, etc."

FINDINGS:

During the course of the hearing and cross examination
of witnesses and inspection of documents produced before
me, it appears that nothing could be inferred that Shri N.
Lhungdim- has malafide intention of defrauding the revenue

‘ or causing loss to the government exchequer. It is an undenied
. fact that Shri N. Lhungdim has acted in contravention of

the Board's standing Instruction, while issuing instruction -
to hand over the refund voucher to the claimants by hand.
However, this also appears to be an action arising out of
his desire to keep up the good image of the department,
in its dealing vis-a-vis the public."



The Inquiry Officer submitted his report on 22.10.1997. By Office Order
F.No.C-14011/8/96-V&L dated 7.8.1998 the concerned authority sent a
copy of the report fo the Inquiry Officér to the applicant advising him
to submit his com ments within the specified period in view of_ thevfact
that the Discip]jnary"Aut_:hority was not in agreement with the Inquiry
Officer's report on the ground that the applicant did order handing over
of the refund. orders contrary to the depart mental instructions. Thét apart,
since the applicant did not know the assessees his direction to hand over
the refund orders personally to such strangers amounted to an act of
indiscretion and lack of devotion to duty. The applicant submitted his

representation on 18.9.1998 refuting the charge and i)rayed for dropping

- of the proceedings. During the pendency of the proceedings his batch

mates were promoted on ad hoc basis vide order No.121 of 1997 dated

13.9.1997 and they were promoted on regular basis vide order No.126
of 1998 dated 9.9.1998. The applicant's case was, however, not considered
for promotion in viéw of the pendency of the proceedings. The Chief
Com missioner, Income Tax,b Bihar,> Orissa and North Eastern Region, vide
com munication dated 26.10.1999 took up the matter of promotion of
the app]icant. By the said communication the Chief Com missioner - of
Income Tax recbm mended for givjng him ad hoc promotion and ¢ «
pressed for exonerating the applicant by expeditiously disposing of the
departmental proceedings. By another communication dated 26.10.1999

addressed to the Director of Income Tax (Vigilance) the Chief Com missioner

requested the authority for exonerating the apb]icant by expediting the .

departmental prdceedings and to grant him promotion to the cadre of.

Com missioner from the date his junior Shri L. Nampui became
Com missioner by BloardA's order No.121 dated 13.9.1997. The applicant
further submitted represe_ntat‘ion for expeditious disposal of his departmental
proceedings., Failing 'to'get appropriate remedy from the authority the
app]iéant moved the application under Section 19 of the Admin.istrativev
Tribunals, 1985 on 11.7_.2001 assailing the legitimacy of the action of

the respondents including continuance of the departmental proceedings.

‘While the matter was pending the respondents passed the impugned order

,Of........u
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of penalty of censure dated 14.9.2001 on the applicant on receipt of the
advice from the UPSC vide letter dated 26.6.2001. The applicant amended
the application assailing the order of penalty of censure dated 14.9.2001 -as

well as the recom mendation of the UPSC dated 26.6.2001.

5. The respondents contested the claim of the applicant by

submitting written statement as well as additional written statement.

6. Mr K.H. Choudhury, learned senior counsel appearing ‘on behalf
of the applicant contended that the respondent authority acted ilegally and
with impropriety in initiating a departmental proceeding in 1996 pertaining

to some alleged dereliction those said to have taken place in 1989, The

"learned senior counsel submitted that the respondent authority initiated the

purported disciplinary proceedings obyiously to denyv the promotional benefit
to tﬁe applicant and dragged on the persecution, obviously to impair and
mutilate the distinguished service 'career of the app]icant'and ‘to besmear
the track record of the applicant. In support of his contention the learned
senior counsel referred to the order promoting a large number of officers,
more than one hundred, to the rank of Corﬂmissioner, Income Tax which .

also included around sixtynine persons, who were, admittedly junior to

‘the applicant. The learned ~senior counsel submitted that the impugned

order of penalty was imposed in contravention of the principle of procedural
fairness. The learned senior counsel further assailed the findings of the
Disciplinary Autho;ity as. perverse and arbitrary. The learned senior counsel
attacked the order of penalty imposed by the Disciplinary Authon'ty as

mechanical exercise of power.

7. Mr A. Deb Roy, learned Sr. C.G.S.C. appearing on behalf of the

respondent Nos.l, 2 and 3 and Ms Rita Das Mazumdar, learned counsel for

‘respondent Nos.4 and -5, submitted that the respondent authority imposed'

the penalty as per law after providing. reasonable opportunity to the
applicant as per law. The learned counsel for the respondents invited
our attention to a number of office instructions which were required to
be followed in issuing refund orders. Vociferously denying the charge of
impropriety the learned counsel submitted tﬁat the fespondents at all

relevant time acted honestly and bonafide.



8. From the facts mentioned abéve it thus appears. that the
A'ssessihg Officers already adjudicated upon the matter and processed
: N LT AE _ \
the cases under Section 143(1)’.‘ The Assessing Officer also computed
the refund due to the assessees and the refund orders were ready rfor
despatch by registered pc;st to those assessees, The applicant was implicated
for his intervention in the matter by directing the Assessing Officer
to hand over vth.e LT. Refund orders personally to .the two individuals
instead of sénding them by registered post. Subsequenﬁy, those persons
~were found to be bogus and fictitious assessees. It was aJso found that
the aforesaid returns were accompanied with bogus TDS certificates and
in actual fact there was no such TDS nor any such amount was deposited
to the credit of the Government. The exchequer was thus defrauded
“to the extent of Rs.1,60,602/- through bogus claim of refund. T.Ihe app]icant;
'was not responsible for the assessment .and compilation and issuance
of the refund order nor was he implicated as such. The applicant was
not thel assessing officer. His only. role was in issuing instructions to
the Assessing dfficer in writing to hand over the refund orders to the
assessees personally. The Inquj_ry Officer, on consideration of the materials
on. record and on assessment of the facts, found that the app]icatnt. was
not guilty of any improper motive. The Inquiry Officer found that there
was no malafide intention on the part of the applicant of defrauding
'the revenile or causing loss )to the governnient exchéquer and furthér
held that though the‘ appjicant had acted in contravention of the Board's
standing instructions, while issuing instruction to hand over the refund
vouchers to the claimants by hand, the applicant acted bonafide to keep
up the éood image of the departmént in its dealings ' vis-a-vis the pub]_‘ic.
In the com munication dated 7.8.1998, disagreeing with the findings of
the Inquiry Officer, the Disciplinary Authority did not recprd any reason.
It only mentioned that the Disciplinary Authority was not in agreement
with the Inquiry Officer's report. It only stated that when the app]icanﬁ
did hto know the assessees his direction to hand over the refund orders

personally to such strangers amounted to an act of indiscretion betraying

lack of devotion to duty.. Under the CCS(CCA) Rules the Disciplinary

Authorityeeeseseces
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an essential part of fair play in actipﬁ. Reasons are the live links between

4

Authority is free to differ with the findings of the Inquiry Officer, but

-a duty is cast on it to record its reasons for such disagreement and

record its own findings on such charge. Assigning and recording of reasons
by the Disciplinary Authority as to its disagreement to the ﬁhdings of

the Inquiry Officer is an integral part of the statutory rule and also

~

the constituents (inputs) on which the conclusions are based and the

actual conclusions. Duty of assigning reasons is another aspect of the

requirements of Aprocedural fairness. Basic fairness requires that the

individual must be made aware as to why the findings of the Inquiry

Officer were not given effect to. An unreasoned decision cannot be said

to be rational. Such decision does not indicate any logical connection .
. . ~ :

-

between the ‘evidénce and the ostensible reasons for the decision. The

v

;charged officer in the instant case was denuded of his right to submit

o . . _
an effective representation to enable him to pursuade the Disciplinary

Authority to take a different conclusion. The applicant was thus robbed

of the procedural safeguards as enjoined in the disciplinary rules in the

light of the Clause 2 of Article 311 of the Constitution (Ref. The State

of Assam and ‘another Vs, Bimal Kumar Pandit, reported in AIR 1963
SC 1612 followed in Punjab National Bank and others Vs. Kunj Behari
i"lisra, reported in (1998) 7 SCC 84 ). In the instant case the Discip']jnary
‘Authority only mentiqned that the direction issued by the applicant to
hand over the refund orders -personally to the strangers amounted to
an act of indiscretion betraying lack of devotion to duty. It only conveyed'

the ipse dixit of the Disciplinary Authority - not the reasons. Where

’

~ powers are reposed by statute there is a . presumption that it will be

exercised in a fair and reasonable manner in all situations. Absence of

reasons, in the circumstances amounted to breach of fair hearing. Fairness

requires that a person who may be adversely affected by the decision,
will have an opportunity to represent on his behalf and pursuade in his
favour. Without knowing the causes or factors that may be counted

against his or her interest an affected person cannot make an effective

représentation. Justice and fairness demanded a prior information to,

theoooooo'o



_ the affected person to enable him to submit a worthwhile represéntation.

"Right to make representation is of little value, unless the maker has
knowledg;a in advance of the considerations which unless effectively
challenged will or may lead to adverse decision" as observed by Lord
Mustill in Doody Vs. Secretary of State for ‘the Home Department,

reported in (1993) 3 ALL ER 92 (106)

9. In the instant case the Disciplinary Authority acted with

procedural impropriety in imposing the impugned penalty in breach of

‘the statutory rule as well as the principles of Natural Justice. Denial

of procedural fairness in the set of circumstances caused grave failure

of justice and thereby caused prejudice to the applicant.

10.‘ The Inquiry Officer in his report took note of the ‘situation
p:evaﬂing in January and February 1989 when the alleged incident tobk
place. He referreé to the anxiety of the department which had
encountered the co m.plaints of the assessees regarding irregularities in
the matter of iefund orders which impelled the Board to issue the
instructlonf No.1647 dated 11.9.1985 for expeditious disposal of refund

applications. By the said circular the Board urged upon the Com missioner

of Income Tax/Inspecting Assistant Com missioner of Income Tax to ensure

elimination of delays in the grant of refunds etc. The Inquiry Officer

- on assessment of facts.ruled out any improper motive and/or culpability

of the applicant in defrauding the revenue or causing loss to the
exchequer. The Inquiry Officer while exonerati_ng the applicant reached
a clear finding that the charged officer acted bonafide to keep the
reputation of the department. The' Disciplinary: :Authority " ds.« well ‘as
the Union Public Service Com mission totally overlooked the materials

on record as well as the findings of the Inquiry Officer, Both the

authorities’ did not find any corrupt or dishonest motive in the act of

the charged officer. In the memorandum dat’;ed' 7.8.1998, informing the
charged »Qfﬁcer its disagreement observed that "his direction to lh.and
over the refﬁnd orders personally to fhe _strangers amounted to an act
of indiscretion betraying lack of devotion". Indiscretion means lack of

.

discretion, imprudence. A mere indiscretion without something more cannot

beeerersens
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be said to be a lack of devotion.. Be‘that as it may the applicant

submitted his explanation in detail. In support of the conclusion of the

Inquiry Officer, the applicant admitted ,tﬁat despite the Board's standing

instructions he ordered the Assessing Officer to hand over the refund
vouchers to the assessees by hand due to some special and peculiar
circumstances as mentioned in his written explanation. It was a special

order and not an instruction and it was done with the best of intention

- without the slightest bit of malafide intention to defraud the revenue

or éausing loss to the government exchequer. The applicant was charged
for directing the Assessi;lg'vOfﬁcer in refunding assessees -who subsequently
tﬁrnéd out to be impbsters. The applicant was charged in facilitating
issuance of | refund orders to unauthorised persons in disregard of
instructions of civility. There was no aJlegétion either express or implied
that the act of the applicant was ‘accentuated by corrupt or impropér
motive or to oblige any person on extraneous consideration. There was
no charge of corrupt or improper.'motive. In fact, the Inquiry Officer |
ruled out any such corrupt or improper motive. The Discip]jhéry Authority
a]sp did not find Vany improper motive in the applicant. The ‘Dis.>cip]inary'
Authority, howe.ver, acting on the advice of the UPSC im posed th_e' penalty

of censﬁre. Under Rule 15 it is the | Disciplinary Aﬁthority who is to
impose the order of penalty on its own assessment., It is not required
to- act on the direction of any other authority. Under Article 320 (3)
the UPSC is required to be consulted 'on matters specified - therein. Un(ier
Clause (c) of Clause (3) of Article 320, the UPSC is to be consulted
on all disciplinary matters affecting a vpersori. The UPSC is not an
Appellate Authority over the Inquiry Officer or for that' matter the
Disciplinary Aqthérity. The Discip]jnarj Authority did not independently
assess the merit of the materials on record as well as '.the reasons
assigned by the Inquiry Officer. It only mechanically accepted the advice

of the. UPSC. Stroud, while explaining the term misconduct observed

' that if misconduct arise from ill motive, acts of neg]igehce, -errors of

judgmenteeeeees
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judgment or innocent mistakes do not constitute misconduct (Stroud's

Judicial Dictionary). As was observed by the Hon'btle Supreme Court

in P.H. Kalyani Vs, Air France Calcutta, reported in AIR 1963 SC 1756,

a single act of omission or error of judgment would not constitute
misconduct (afso reference: Union of India Vs. J. Ahmed, reported in

ATR 1979 SCC 1022).

11l. We have gone through the report of the UPSC. In view of
the constitutional scheme, more so éince the nature of the role of the-
UPSC in a discip]jnafy matte.r 'we do not find any justification to probe
deep into the findings of the UPSC., though in our opinion tﬁe UPSC
took into consideratLon irrelevant considerations m reaching its decision

and findings. The findings of the UPSC as to the contention of the

épp]icant that there was considerable postal delay in the North Eastern

Region did not hold water as the assessees happened to be at Shillong,

where the charged officer was also posted and where the refund orders
were to be despatched. Postal delays do take place even in the séme
cities and towns, not to speak of outstations, This aspect of postal dela& is
so blatantand notorious in this area, that it can be taken judicial ndtice.'
The findjng of the Com mission rejeéting the plea of the applicant as to why
he ordered for personal delivery of the refund orders to maintain the
image of the department as an afterthought is seemingly perverse on
the face of the materials on record., The materials bn record unerringly
pointed that in the given circumstances the officer acted to the best
of his judgment. No dishonesty or corrupt motive was discernible from
the evidence on record. The Com mission reached its conclusion on no
evidence and without .proper appreciation of the background and
ciréumstances of the case. There was nothihg on record that the applicant
had an ob]iqug motive in ordering for hand delivery of the refund orders.
There was no dispute that the applicant issued instructions to hand over
refund ‘vouchers in contravention of the Board's standing ]:IIStI‘UCt'LOnS,
but he was not imputed with any cofrupt or deceitful motive. The action
of the applicant at best could be said to be an error of vjudgm_'ent, but
in the absence of anything more the applicant could not be  charged

for misconduct. Tt seems that the Disciplinary Authority mechanically

accepted.eiceeeedi
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accepted the advice of the UPSC and imposed the penalty without
independently holding the applicant guilty of any misconduct. The materials
on record did not indicate any misconduct of betrajring lack of devotion.

The Disciplinary Authority for that matter failed to take note of the

.report. of the Inquiry Officer as well as the evidence on record. The

Chief Coﬁmissioner of the region by his com munication dated 26.10.1999
pithily dealt with the matter, the relevant part of which is reproduced -
below:’

. Without prejudice to the request for ad-hoc promotion
made in the earlier paragraph it is further submitted, that,
in view of following facts the disciplinary proceedings initiated
against the Officer are required to be filed and he is required
to be promoted as Commissioner from the date on which
his jumor Sri L. Nampui assumed charge of Cog}lmmonerl
in accordance with order No 121 of 1997, dated 13 Sept.'
1997.

a) The inquiry Officer, after sifting the facts and evidence
has given a clear finding in his report, dated 22nd Oct.'97
that the only fault of Sri N. Lhungdim was that he had acted
in contravention of the Board's standing instructions but no
malafide intention could be attributed to him.

b)- Had the intention of Sri Lhungdim been to defraud the
Government Exchequer, he would not have issued written
instructions to the Assessing Officer working under his
ad ministrative control but would have issued verbal instructions
to hand over the refund orders to the two assessees.

c) At the time when the two assessees met, Sri . Lhungdim,
with a request that the refund orders may be handed over"
to -them, the assessing Officer had already processed these
cases ufs 143 (1Xa) and had computed the refund due to
the assessees and the refund orders were also ready for
despatch by registered post to those assessees. The intervention
of Sri Lhungdim had not resulted in the loss to thé Govern—
ment Exchequer but it had merely expedited the loss it is
relevant to observe that the information that the TDS
certificates ‘on the basis of which refund had arisen to the
assessees were bogu®, was not received by the department
im mediately on the date on which refund. orders were prepared
and were ready for despatch to the assessees. Therefore send-
ing of relévant orders even by registered post would not
have prevented the loss of Rs.1,60,602.

d) In the case of M.N. Queresh1 v/s Unlon of India and others
(1989) 9 AT C (Ahmedabad Bench) and in the case of P.L.
Khandelwal v/s Union of India and others (1989) 9 ATC 509:
ATR, 1989 (1) CAT 402) it was held, that, mere irregular
or erroneous exercise of. quasi~judicial functions does not
amount to misconduct. In the case of Bejoy Gopal Mukherjee
v/s Union of India and others (1989) 9 ATC 369 (Calcutta),
it was held that mere negligence/carelessness in performance
~of duty could not be considered misconduct unless the degree
of culpability was very high in the instant case, Sri Lhungdim
had acted in a bonafidle manner for maintaining the better
image of the department by trying to be helpful to the
assesses who were persons not known to him and, therefore,
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his action could not be considered as misconduct liable to
- be punished under the conduct rules. -

e) Even after initiation of the disciplinary proceedings against
Shri Lhungdim and denial of promotion to him, he has remained
a loyal and devoted Officer of the department and due to
personal interest taken by him he has been able to acquire
land of 4 Bighas for the department at Duliajan without the
need to make any payment to OIL INDIA LTD. Due to the
personal interest taken by the Officer expenditure of about
Rs.25 lakhs has been saved and the conduct of the Officer
was appreciated by his Com missioner on 24th Sept. 1997,
i.e. near about the date on which he was denied promotion
on ad-hoc basis." ' '

12, The alleged incident was- that of 1989. The disciplinary

proceeding was initiated on 29.3.1996. The Inquiry Officer submitted |
its report on 22.10.1997. The Disciplinary Authoﬁty took about ten months
to take the tentative decision not to agree with the report of the Inquiry
Officer- vide com munication dated 7.8.1998. The éharged officer submitted
his - representation on 18.9.1998. The Disciplinary - Authority took about
twé years to take a final decision on the matter only Ton 14.9.2001, ie,
after institution of the O.A. During this period the respondents. promdted
more than hundred officers té the next "higher rank including the persons
jlil’]iOI" to the épp]icant without even considering the case of the applicant
for ad .hoc promotion as per the professed norms. No justifiable reasons
are djscerniblé in dragging out the disciplinary proceedings and merely

procrastinating the promotion of the applicant.

13. - In the facts and circumstances of the case and for all the

_ reasons stated above the impugned order dated 14.9.2001 imposing the

penalty df‘ censure on the applicant on the advice of the UPSC is set
asidle and quashed and the respondents are directed to. give all
consequential benefits to the app]icémt ‘accordingly. The respondents are:
directed to take up the issue of promotion of the applicént by opening
the sealed .cover and in the event he. is found suitable the benefit of
promotion -is to be given effect from the date his junior L. Nampui -
became Co>m missioner vide order No.121 ﬂat‘ed 13.9.1997 of the Board

with all consequential benefits. The respondents are directed to complete

theueeeees
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the exercise as expeditiously as possible preferably within one month

from the date of receipt of the order.

14, The application is allowed with costs.

\C (L%t\c\gv% | | e

( D. N. CHOWDHURY )

( K. K. SHARMA )
VICE-CHAIRMAH -

ADMINISTRATIVE MEMBER
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL::GAUHATI BENCHL
) . AT GUWAHATI .

- ?/\n,(,{ol.\ rOwkdeh M Uocc&é

' . ®

~

At sy o

Vs

ORIGINAL APPLICATION NO. 9»'\;9\' /2001~

. MR. NGULKHOLUND LHUNGDIM

SON OF LATE HEMTHANSYS LHUNGDIM

LS

- Resident of Central Revenué Build&ing,
Dibrugarh, P.b. & P.S. Dibrugarh,
Dist. DibruQarh;‘ASSQn. -

crece Aéplicant.

t
-VERSUS-

1. The Union of India, through the
’ Secretary to the Govt.of India.\ jéi

Ministry of Finance, New Delhi.

2. Centrél Bbard of Direct Taxes.
through its Cholrman, North Block,

New Delhi—l@OOOl.

]

3. ‘The Ddérector of Income Tax{Vigilence),

~Central Board of Direct Taxes, s \
1st Floor, Dayal Singh Public Library -
Building, l1-Deen Dayal Upadhyay.Marg,

New Delhi-110002. ' ~

4. The Chief Commissioner of Income Tax,

. " Saikia Commercial Complex, Sreenagar,

G.S. Road, Guwahati=-5.
5. The Commissioner, Income Tax, Shillong,
shillong=793001. -

-

4 .

{

...+ Regpondents.

COntd.....-‘Z



1, PARTICULARS OF THE OxDER AGAINST WHICH THE
APPLICATION IS MADE ¢

(i) Memorandum Vide F,NO,C-14011/8/96 V&l,dated
7.8.98 issued by the Director(Vél), Cenral Board of Dire-
céﬁfaxes) Department of Revenue, Minigtry of Finance, ‘
Govt, of India, , g

(ii) Non consideration of the case of the app- Qit
licant for reviewing to give adhoc promotion to the Cadre
/rank of Commissioner of Income Tax w.e,f, 13,9,97 along
with his immediate juniors and placing his above them.

(iii) Non-disposing of the Departmental Proceceding™s
till date inspite of submission of comments on 18,9,98 .
by the applicant as per Memorandum dated 7,3,98 regarding
disagreement of the Disciplinary Authority with the
Inquiry Report of Inquiry Officer, o :3\
(iv) Keeping alive the subject matter of presentﬁ;2~

Departmental Proceeding for last 12 years,

3, JURISDICTION OF THE TRIBUNAL ¢
The applicant declares that the application
is within the jurisdiction of this Hon'ble Tribunal,

3, LIMITATION ¢

The applicant further declares that the applica-
tion is within the limitation prescribed in section 21 of
the Administrative Tribunal Act, 1985,

4, FACTS OF THE CASE 3

4(1i) That the applicant joined the Income Tax
Department on 26,11,83 as Income Tax Officer ( under

training) at Nagpur'where he had undergone one year
professional training at Indian Revenue Service Staff
College, Nagpur, thereafter, he was posted at Guwahati
Income Tax Office on the job training for four months
and was sent to four months Foundation Course

Training at Lal éiadur Sastri Acadeamy of Admini-
stration,Mussouri, ©On completion of the said tra-
ining, he was posted as Income Tax Officer at
Jorhat from 11.,8,75 to 30,7,83, thereafter, on

LI
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promotion as Assistent Commissioner of Income Tax,

he wes posted at Tezpuar ec ﬁppellate1Assi$tant

Comniscionexr from 1.10:83 to 17.6.85, on trénsfér to
Calcutta he joined as Inspecting Assistant Commicsioner S
from 18.6.85 to 31.5.88 and then he was transferred to §§V

‘Shillong &s Deputy Commissioner of Income Tax from 8.6.88

Klous

té 7.7.92 anG since 8.7.92 till date the applicant has
been,wﬁrking as Adojitional Commissioner of Income Tax,
Dibrugérh Range, hssan. The applicant will retire from
service on superannuation on 28.02.2002.

) ‘ !

4{ii) Thet the Under Secretary to the Govt.

of Indie, Centrel Board -of Direct Taxes, Department of

N gadicts fi

Revenue, Ministry &f Finance, New Dglhi issued a Memorandum
vide F.NO.C~14011/8/96-V&L dated 29.3.96/3.4.96 enclosing
Article ofCharge and statement of Imputationct his-conduct
in sapport of Article of Cherge to be framed ageinst the -

applicant. In the said Article of Charge, only one charge

‘has been levelled against the applicant inter-alie

-

stating thet while the applicant wgs working as the

Deputy Commisgioner, Shilloﬁg Range during 1223 failed

to maintain absolute integrity and devotion to duty in

as much &s he violated the inséguctions oﬁvCentral Board
of Direct Taxes (CBDT ) in short) contained in Board's
Letter W.No.2iZ/753/79—ITA—II dated 9.10.79 and reitersted
in Inétruction No.1530 dated 16.10.53 which state that

cll refund orders should be sent by regi;tg;e@}ppst_Only.

e A i et P

L e

He passed orders conﬁférj to the letter and spirit of
the above nentioned Cifcular'by directing the handing
over of refund orders @mounting to £s.62,582/- and

Rs.98,020/~ ¥o Shri H. quanﬁpuia anéd Shri J. Ahthony

respectively, the alleged assessees, who turned out to

Contdo. . 004



cand told him thet they were to receive refunds éhd4if

W\

-4 - ‘ g
be bogus, thereby putting the state exchequer to &

loss of ’.1,60,602/~ and thereby the anpllcant showed

\ ’n

‘lack of 1ntegrlty, lack of devotlon to duty and cenduct

v . 4
unbecommng of a Government servant and thereby contravened'

Rule 3(1)(1) 3{1)(iiy) and 3(1)(1¢1) of ccsiConduct)

Rules, 1964.

S A phozocopy of the said Memorandum g

-~ i

dated 3.4 26 is annexed hereto and
marked as Annexure-A.

! o 4(111) That on 30.4.96,  the applicant

submltted his written submissions of defenﬁ@.agalnst

Memorandum of Charges denying‘the charges of lack ‘of

integrity and devotion to duty inter=-slia stating that _~2i
the applicant had\giVen instructions directing the

Assessing foieer td hand over refund orders uhder some

peculiar cirsumstances. The Assessees came tO the office -

théese were £R XREKA¥® sent by registered post, it would
take sometime months to reach them and they told that

their lebour payments were over-=due and the labourers
. ’ ” -
‘'were pressing for early péyment because of certain -
£
festivals.and urgent personal expenses. Hence, the
e ’

L)

-applicent,gage tpe instructions as a measure of good
public relstion. Whether the refund order were handed
over in pérson or sent by post, the defrauding remained -

due to the system failure.

-

R ‘A photocopy of the said written
submission dated 30.4.96 is annexed

‘hereto amd marked as Annexure-B.

contdee.essd
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, 4(iv) That the applicant states that'ih
1989 while he was working as Depu£y Commissioner of
Incomé Tax, Shillong 'Range, Meghalaya, he gave instruc-

t¥ons directing the Assessing Officer to hand over refund
orders of Rs.62,582/~ and Rs.98,020/- to the assessees
namely, Shri H. Lalanpuia and Shri J. Anthony respectively

under some peculiar circumstances. The szid assessees

{who later on becéme bogus or fictitious assesseess) canme
to thévapplicant and told they were tp_receivé fefunds

eénd if those were sent by“rggistered post it wéuld.take
two weeks to months SOmetime to reach them. They stated
that the;f labour payments were overdue and the labours

were pressing for éarly payment opecause of certain

N oty boeld

festivals and urgent personal'expenses. They fprther

stétéd that as they were in Shillong, they requestéé i
that they should be alléwed to‘take vouchers in person to
a&éid postai delays which was common inbﬁhat part of \
the Country. The@’applicant had givén the said instmuctions

as a measure of good public relation as inthat area, the

Department was having very bad public relation mainly

due to issue of refund orders. In actual field situation

sometimes the instruction of the Board i.e. CBDT could

not be followed in letter and spiriﬁ.‘In most cases
attempts were made to follow the spirit of the instrctuion
issued by the CBDf when there were practical diffiqglties
to’ﬁollow the instruction 1iterally; In view of the .

above facts and circumstances, the applicant bonafide

in good faith issued instruction to the Assessing Officer

\
to hand over the vouchers personally to the asséssees
t . N .
as a measure of good public relestion to improve the
image of the Departmént and as such the applicant has
\ ‘

'

Contdses.cs b
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has not committed any illegélity°due to lack of integrity

and devotion to duéy or condugt unbecoming of a,éovt.

servant and for the same the abplican£~has not contravened

Rule 3{1) (i), 3{1){ii) and 3{1)(iii) of cCs{Conduct)

RuleS, 1964l BN '

-

+

4(v) That the Under Secretary to the Govt.
of biviy T India, Ministry of Fiﬁénce. Departmenthbf Revenue
CuDT passed an order vide F. NO.C-14011/8/96 V&L dated
14.8.96 whereby one Shri V. Tochhﬁang, éommissidber of

Inacme Tax,. Shillong was appointed as Inquiry Authority

Gel k] %

to enquire into the charges framed against the applicant.

v

Thereaftér, the Director {V&L) Government of India, -

/

Ministry of Finance, Department of Revenue, CBDT issued
an order vide F.No0.14011/8/96-V&L dated 9.12.96 whereby '
Shri N. Sahay; DgP, CBI, was appointed as the Presenting

Officer. The applicant craves leave of this Hon'ble
{

Tribunal to refer to and rely upon the said order dated

9.12.96 at the time of hearing of the case.

-

A photocopy of the said order dated

14.8.96 is anneked hereto and marked as

f

Annexure-C. . ' -

4{vi). That the Commissioner of Income Tax,

North Eastern Region, Shillong issued an Office Mrmorandum

Vide F.No.Viz-23/Con/CT/93-94/Pt.IV/1781-83 dated

16.12.96 whereby the applicant was informed that the

- Preliminery Hearing in the Departmental Inguiry against

the applicant would be held on 8% 3.1.97 from 10.00 A.M.

at shillong in the office of the Inguiry Officer.

- Contd....‘-.-6
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A photocopy of the said Memoramdum
dated 16. 12. 96 isl annexed hereto

and marked as Annexure - D.

_ ,' _?‘,(Yﬁ Ye That‘ Preliminary Hearing of the Departmental
' } Inqu‘ir'y against th_é applié;ant was heid on 21, 2.97 and the Inquiry
£0f;r:r.cer of the Inquiry issued the Daily Order Sheetl dated 21. 2,97
i wherein it has been J.nter-alla mentioned that Preliminary Hearing

f,was held on that day and the applicant pleaded not guilty and

denied the charge . It was also stated that all preliminaries shoul
' be completed before end of March, 1997 and the regular hearing

+ will be held in 2nd week of April, 1997 .

* Photocopy of the said Daily Order Sheet
dated 21. 2.97 is anpexéd hereto and

marked as Annexure- E ,

4 (viii ). That on 21, 297 the applicant submitted S

Additional Written &nbmission of pefence against Manorandum of A
Charge in addition to his earlier written submission inter-alia
st;atbing that in paragraph 16(4) of the paragraph 16 ChapterXvil
of office proceduré 2 Section II ,. 3 - 6 issued by DIRSP /1965

it has been stated that Refund Voucher of over ks 5,000/~ should
be delivered personally , unless the assessee speci fically asks.
. othermse%n which case , they may be sent by registered post ,
acknowledgement due , a his risk . In Instruct:.on No. 1647 of
the @I date_:c_iﬂgl‘:Q.SS it has been sl_:ated as "It is a matter of
‘: \] concern for the Board that a feeling continues to 'persist among

the tax-payers that the refunds are not granted promptly and

! cont@ oo
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! that the Refund vouchers are not being sent in most of the case
" alongwith the orders giving rise to refund . Also complaints are
‘being received by the Board in this regard . The Board would ,

i therefore , again like to emphasise that the claims of refund

’ ,‘ invariable accompany the orders giving rise to the refund . The

' CI'T/IAC are directed to ensure elimination of delay in the grant
.  of refunds . " The applicant further reiterated that there was

. not a slightest malafide intention in directing the Assessing

\
"' Officer to hand ever t;he_refund voucher to the assessee perso-
nally and his instructions did not in any way facilitated the

:' defraudmg of the exchequer . The applicant ma.mtamed absolute

?; integrity and devotion to duty and did not show any misconduct }\
. unbecoming of a Govt. Servant , tl‘{érefore,g) there was no <=

~ contravention of Rale 3 (1), (II) and (III) of CCs (Conduct )

' Rules , 1964 .

b Photocopy of the said additional sub~
mission dated 21. 2,97 is annexed-hereto

and marked as Annexure- F, '

4 (ix ). That the Under gecretary to the Govt of
| » India , Ministry' of Finance , Iepartment Revenue issued order

\//No 121 of 1997 vide F. NO. A - 321y 6/ 97 - Ad VI dated

were promoted on purely adhoc basis to officiate in the grade

4
I
|

.

of Commissioners of Income Tax W, & f. the date they assume charge

i
i *

+ of the higher post . The names of the 79 persons sghown at Serial

Nos, 49 to 127 in the said order dated 13.9.97 are junior to

the applicant . As per seniority position the name of the
vappllcant should have found place in between P.K. peb Burman

and L. Nampui whose nameés appear . at Serial Nos. 48 and 49 respect-

1ve1y of the said order dated 13.9.97 . Subsequently the cadre/
" rank of Deputy Oonuvlssioner of Income T@8x was redesignated as

Additional Oommlosztoner of Income Tax .
. contd, .

. should be disposed of promptly and the Refund vouchers should - \g '

| 13.9.97 whereby 127 Nos. of Deputy Oommissioners of Income Tax  , -



and the gdading awarded by it will be kept in a sealed

-0 =
Phot ocopy of the said order dated
-13.,9.97 is annexed herete and marked as -

dnnexure~G,

. 4x. That .the applicant states that the
Ministry of Persennel, Publ 1-: Gir ievances, Govt. &£

India, Department & Pérsennel and Training'.‘:issuc-d»an

6ff ice Memcrandum vide Ne, 22011/4/9 i-Estt('A) dated 14,9.92
in regard tc (Pramot icn of GoOvermment 's_ervants against
whaa\ discipl inary/Court gr@ceeclings arec pending or whcse
coendluct is under investigatien progess and guidelines
to be foll ewed, where in in paragraph 2 it has 'heenstated

that the Departmental Promct ien Cammittee (DPC in shcert)

Mw«gﬁzw’

shall assess the suitability cf the Gevt. servants in
respect ¢f wham & charge sheet has becn issued and the
disc ipl inary/Cm:."t prececdings are pending and the .

assessment ©f the DPC including *unfit for pramctien’

cover, In parégraph 5 ef the said Mcmerandum dated
14,9.92;, it has been menticned that incases where the.
discipl imsry c @se/criminal prosecution is not ¢ enduded
even after two ycars fram the date of meecting of the first
IPC, which kept its findings in a scaled cover, t he |
appeint ing autharit_y may review the case, preovided the
Govt, servant is not under suspensien, to consider

des ireabil ity &f giving him adhoc pramctien keeping in

view certain aspects,

Photocepy ¢f the said effice memcran-
‘dum dated 14,9.92 is anncxed hereta

and marked as annexureeH,

cmt(L...o.lo



- 4(xi), That the applicant states that the
DPC which recommended the @ases 6f 127 (48 senior and

N\
3
79 junior to the applicant) Deputy Commissioner of . Q%Y

the assessment of the DPC in a sealed cover as Departme

~Income Tax, considered the case of the applicant and kez;§f\

tal Proceeding was pending against the applicant,

=%
4(xii) That the regular hearing of the Dep-
artmental Inquiry against the applicant commenced

\\

_from 25 2.97 and the Inquiry Officer issued daily order

shaet dated 25, 9 .97 wherein inter-alia it has been men-

tioned that the applicant telephonically informed hhn~;21

that he would not be preseﬁt in‘person on that day and
requested to consider his written submission already
submitted by him _
Photocopy of the said daily
order sheéet dated 25,9,97 is
~annexed hereto and marked as
Annexure - I,

4(xiii) That the applicant states that thé_
Commissionet of Income Tax, Shillong, the Ingquiry Officer
of the Departmental Inquiry againét the applicant submi-
tted his Inquiry Report vide P.NO.Vig-23/Con/CT/93-94)

Pt ,IV dated 22,10,97 wherein in his findings it has been
stated as "During‘the course of the Hearing and cross
examination of witnesses and inspection of documents
produced before me, it appears that nothing could be.
inferred that Shri_N.7Lhungdim has malafide intention of
defrauding the revenue or causing l@ss to the Governmemt
exchequer, It is an undenied fact that Shri Lhungdim has

acted in contravention of the Board's standing Instruction
while igsuing instruction to hand owver the refund voucher
to the claimants by hand, However, this also appears to

2699 11



‘£indings excCnerating the appl icant of all the charges

- 11 - | ’ .
ke an actiena rising et of his desire te kecep up

the geodl image of the department, in its dealing

AN
vis-a-vis the public®, Thus, thc gpplicant was exctnerated

of the charges legélled against him.

[

Phctocepy of the said inguiry repeort
dated 22, 71_0_.9_7 is,‘anncxed heretc and

marked as Anmexare-J.

4(xiv), That the'applicant stétecs that

ﬁﬁuu.; e

the Inquiry ©Off icer censidered 8all aspects of the matter

in its true perspective and came tec the af resaid

4

and the said findings ef the Inguiry Off icer comtained

in Inquiry Repert dated 22,10.97 is correct, g ccd,
. / ‘

just, proper, legal and valid in all manners, Thaugh

PN gticr, £.

_ the Inguiry Officer in his Inquiry Report dated 22.10,97

has clearlyst@ted tha;: nething ceuld be inferred that the

appl icant had malafidc; intentien cf defrauding the
reveme ©r causing l1ess te¢ the écvﬁgf‘. ‘exchequer an'd ‘th,e
acticn arising out of his desire t¢ keep, up the goed
:Im’age cf tbg'department. the authority did nct op:é;n, the
sealed cover with a view to give the appl} icant® pramct ien
t© rank/cadre ¢f Canm:issltaner\CE Inc ame Tax cn adhoc ' |
basis as has been given tec 79 junier cfficers of the

appl icant vide afocresaid crder deted ’13.9.’97. The acticn
ef thec responients in nct tpening the scd ed ccover with

a view t® giving adhoc pramction to the applicent with
cffect fram the date ©of pramsticn of thesaid 7§ janier
Deputy Cmiési@mrs‘ of Incame Tax inspite c¢f the findings

in the enquiry repert dated 22.10,97 exencrating the
. '

N\

-

ceﬂtd..... 12
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appl icant ef all the chargds is illegal, unjust,
unreascnable, arkbitrary, discriminatery, vitiatcd
by bias and malafide and the same has been dene in
cel eurable exercise of power for callateral purpese by

taking exﬁranems andl irrelevant cconsideratims by
overl odking therelevant ccns ideratiens being violative

cf the said off ice Memsrandum dated 14.,9.,92 amd the
articles 14, 16, 19(1)(g) and 21 of the Censtitutien of
Endia, '

4(xv), That the Director (L), Govt, of

India, Ministry of Finance, Department ©f Revenue,
CBDT issucd a Manoranc‘m vide F, N6, C-14011/8/96~%L
dated 7.8.98 wheredn it has been stated that the
Disciplinary autherity is nect in agreement with the \>‘
'inqniry Officer's report on the greund that the applicant
did erder handing Sver ef the refund crders acrmslthe
table which has nct been denied by anycne, including
the efficer himself in vielatien cf departure fram

the departmental instructiens tc the centrary, further
the applicaxi: did nct know the assesses and theref ere,
his directien to handever the ‘refund crder pers on;l.ly

tC such strengers améunted to anact of indiscretien
betraying lack ef devcticn tO daty. Hemce the disci-

pl inary authorii:y is in disagreecment with the inguiry
authority and the applicant was directed t¢ submit his
caammcnts within 15 days fraQm the date ©of receipt ef |

the said memcrandum,

& chectocepy ©f the said memerandum

dated 7.8.98 1s annexed heret ¢ and marked

~

as annexure=-XK,

Cmtd..’.. .13
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4(xvi). That the applicant states that
inspite eof correct and clear findings of the Inguiry
Officer in his Inqu.i'.ry Report dated 22,10,97, the
Discipl inary &uthority disagreed with the saiad Inqu:l.ry‘
Repert. There is absooutely n¢ greund or materidl for
disagreeing with the said Inquiz:y Repert and as such - §
the clisagreement of the Discipl inary adutherity with the \
Inquiry Report is withmt any basis/fdmdatien. ’Ihé §\
Disciglmary dathority disagreed with the Inquiry Repeort
datcd 22,10,97 enly to deprive the applicant fram getting
his due pramctien to the rank/cadre of Cammiss iener ef
Inceme Ta8x alongwith his immediate junicrs, as such, the
actien ¢f Discipe¢inary Autherit y in disagree ing the E
Inquiry Repcrt clated 22,10,97 by its Memcrandum dated Q
7.8.98 after waiting for abeut 10 menths is 1legal,
anjust, impr@pef. anreascnable, arbitrary, discriminatery,
vit iated by bias and mslafide and thesame has been dcne
in ccleurable exercise o power for collateral purpcses
bytaking extranetus and irrelevant cons iderat iens by

overlooking the relevant c ons iderations being viclat i've

¢ef Articles 14, 16, 19(1)(g) end 21 ¢f the Constitutien

¢f India and as such, the Memorandum dated 7.8.98 is

i;légal and mll and veid,

’

4(xvii) That the Under Secretary}@ the —_
Sovt, of India, Ministry of Fi_mnce. Department' ef
Reveme issued Qrde;; No, 126 -0f 1998 dated 9.9.98 whereby
113 Additienal Cemissiencrs ef Incame Tox were pramcted
to off iciate as Cammissicncr of Inctme T8x onregular
basis w.e.f., the date of t aking over charge. The 69

additienal Cammissicncrs of Incdne TO€x whise names

‘  COentdeese.old

AN
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appear fran serial Ne.‘45 t¢ 113 in the s 3id order

dated 9.,9.98 are junisr tc the applicant censider the
Ssenierity pesition ©f the applicant, his name sheuld

have been shown in between P.K. Deb Verman and L, Nampui

whese names appadar at Scrial No,44 and 45 respectively .
in the said order dated 9.9.98, \3.

’

& photecopy of thesaid corder dated

9,9,98 is annexed hereto anci marked as

. 1
by the afcresaid order dated 9,9.98, the adhoc pramction
Additional

annexare~L. ~

‘4(xviii), That thec appl icant states that

\ N
~3

ef 113 Deputy//\ca:missiomrs ¢f Incme Tax to the 'rahk of &

Cammissicner of Incime Tax was regularised, Qut af whir.;hQ
69 additienal’) Camnissimer of ‘Incane Taxftz%re junior
tc the applic"ant have s‘uperSedec'l the applicant and the
respcndents havy deprived the applicant fram getting
his dde pramct ien by disagrecing with the Inquiry Rlpert
dated 22,10,97 without any fmndatien/matefial ad the
appl icant-has becn kept hanging witheut giving due
prametien, &s such the actioen of 'tbe respendents in nct
pramot ing the applicant alengwith his immediate junier
Off icers whe were x;egularly pramoted to the ca-dre/‘rank

of Cammissiencr ¢f Incame Tax vide order dated 9,9.98

is dllegal, unjust, improper, unrcasenable, discriminatery

and the same has been dé6ne in cclourable exerc ise of

-
power £or cellateral purposes, Uitlaxthe—d “by bias and
malafide; and the same has been deone by t aking ext’rémm’as
and irrelevant consideratiens by overlecking the relevant
cens ideraticns being viclative of articles 14, il - 16,

19(1)(g) and 21 of the Constitutien of India,

Centd..oools
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i 4(xix) ., That the applicant states that

on 18,9.98, he submitted his cauments as per dimct ien
give\n in the afcresaid memorandum dated 7.8.98 wherein
inter-alia he has stated that in additien t¢ his written
submiss icn and additienal submissiecn he further‘stated
that the main imstructiens in the metter regarding
granting and dei ivery 6f refund veucher t¢ the assesSSces

have bcen_clearly ment iencd in paragraph 16, Chapter~-

XVI1 of the Bffice procedure Sect icen 13-6 issued by

DIRSP, 1965, wherein in paragraph 16(4) it 1is stated
that refund veuc;aers of over Rse5,000/- sheuld be delivered
perscnally, unless the assésSee specifically asks
ctherwise, in which case, theginay be sent by registered
pest with ackncwledgenent due, at his risk arid the |
latest imtmctien dated 18,11.97 speaks ¢f sending
refund veuchers irrespect ive of the ameunt ©of the refun&g
involved by r egistered pest with acknwl?clgnent due.
It w§s als o stated that the applicant gave written §
instruct ien t6 hand over the refund veuchers te the
assecssces in person with the best cf im:_entim\and
bonaf ide reascn as a measure of geed public relat ion
to :impr@ve the image ©f the department inthe area
of the work, It was alsc stated therein that the \2
Inguiry Off icer having inquired the facts and circums-
' fances of the case had rightly cencludec:i that there
was no malafide intenticn of the applicant and had |
e:Lunerated'him of all the charges stating that acticns
were ﬁaken st of the desire to kecp up the gocd dmage '
ef the department in its dealing vis-avis the pabl ic,
It was anf ortunate that the disciplinary autherity
d4id net agree en the ground of technicality as the

Ctmtd.....16
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in disregarc'l to the instruct ien ¢f the CBDT, There s

- - 16 - | \

appl ifa;lt wés discharging quas i=judicial fancticn
andirx‘wne of the charges in the memorandum there was -
ez:préss or implied allegatien that the act iont aken by
the appl icant was actuated by ax;y cerrupt motive te. |
ebl ige any persen en accaunt cf extraneous cons ideratie,

’

The applicant alsc referred the judgment in the case of Hp

' Unien of India W. R.K. Desai, in Civil Appcal Ne,560
. of 1991 dated 25,3.92 wherein it has been @bserved

“In the present case the-allegaticn agsinst the
respemlents are merely to the effect that the refunis

were, granted to unauthcrised persen and this was d@nev

ne allegaticn, however, either express or implicd, 3

that thecse actiens werc taken by the respendent

" actuated by any corrupt mGtive-or t¢ oblige any perscn §

en account of extranecus cens ideration, In this’ E

circumstances, merely because such order of refund S
were made, _even assuming that they were errcne s I

,6r mreng, ne¢ disciplinary actions ceuld-be t aken as

thevre‘spmdent was discharging guas i-judicial funct ien,
If -any errcnecus order had been passed by him, the ’
‘correct remedy is by way ©of an appeal er revisicn-to
have such order sct aside™ Hence the applicant

subm itted tpa“.: ‘his case may be couns idered in the préper .
and cerrect prospect ive with due appreéiatim fer - -
£1inally dropring 511 charges against the appl icant. |
But till date the respendecmts have nct done anything

in this regard, -

a photocepy Of the said camments dated

18,9,98 is annexed:hereta and marked

~

as Annexure=M,

.C@ntd..o,...l'l /
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4(xx), That the Chicf Camissidcr of

Incane Tax (Bihar, Orissa and Nerth-Eastcrn Regien) -
wrote a letter to the member (P&V), CBDT, Nerth Bleock,

New Delhi-1 vide B0, Ne, CC/Vig/1I-10/87/88/8212=15

datdd 26,10.99 regarding pramction o the appl icant

t Gthe c;-c-l-r-:af Camiss icner inter-alid stating the

ent ire facts cof the case inregard to the discipl inary s
proceeding aml it was further stated that even after ‘}
initiatien of cuscipl inary preceedings, gt:alf\;:';ftappl:I.cana: §

and denial of prQuotiocn t© him, he has remained a leyal

emp\oyee

and devcted (the appl icant) ¢f the departmcnt and duc to
pcrsfnal interest taken by him he has been able to _
acquire land ef 4 Bighas ¢f the department at Daliajan
withsut the nced te meke any payment to OIL INDIA LID, a
Due t © the perscnal intcrest taken by the applicant
exponditﬁure of about ke 25 lakhs has been saved and
the conduct of the applicant was appreciated by his
Cammissicner on 24th Scptember, 1997, i.e. near abeut
‘ the d/ate on which he was denied pramcticn cn adhoc -
bas is, Hence he requestdd that the applicant may be
given adhec pranctien immcdistely and after expediting
departmental proceedings he may be excnerated fram the |
alleged mis=conduct a:nd shauld be pronoted tct he cadre

of Cawnissioner fram the date, his junior Shri L, Nepui
kecame Cammissioncer by the Beard's qrdcr No, 121 dated

13,9,97.

Pheotocopics ©of the letter dt, 26,10,99
and appreciaticn letter dt., 24,9.97 are
anncxed heret ¢ and marked as Amexures-—-N

and O respectively.

e contleeees 18
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| applicant was denied pramcticn in Beard's crder
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4(xx1i)., That the Chicf Cammissioner of
Inctae Tax (Bipar. Orissa and Narth-Eastern Rwgien)
(J.S. &hluwglia) wrcte "anct_her letter to the Diréctcr
of Incme Tx, (vigilame)_ on 26,10,99 inter-alia
stating that themenly'fault ef the applicang: was that

N
he had acted in cotravention of the Beard's standing
instructien that the refund erder sheuld be sent by

registcred p#st, but on the basis cfe v1dencc available A
no malafide intenticn can be attributed 6 him, The Qé

intervem: ien cf the appl icant had mcrely expecuted the
encashment of the refund orders. Had the applicant

net interfered, the refund weuld have been encasbed E
and the 1css weuld have been Gccured tc Govemment mcc?:—Z

eguer Onaccoumt of system failure and at best the

appl icant can be wdrned t¢ ke careful and nct teo go

against the spirit of Board's instruct ions even fer

- dmpreving publ ic Relatfien ¢f the Department, The

’dated 13,9,97 on the gr aind that his conducts were

respensikle for the loss of Bse1,60,602/~ due te issue
¢f refund orddrs, Hence he requested to expedite the
departmental préceedings against the applicant amd

tC exCnerate him fram the alleged mis-c nduct and f:o
grant promcticn tc the cadre of Cammissicner ©f Incame

~ Tex fram the date of his junicr Shri L. Nempui became

Cmiss'icncr vide Boardts GI.'der NG.lZij dated 13,9.97.

A photecopy of the said letter dated
26, 10,99 1s annexed here t¢ and

marked as Anm:n“re-P.

rd
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4(xxii), That the applicant states t hat
on 29. 4, 2000, he sukmitted @ representatiocn te¢ the
Chaimman, CBDT fcr expediticus dispesal of departmental
émceedings"éenﬂing agaims t hi“, and als¢ for prcmctidn tce
the cadre ef Cammissiener cf Incame Tax, Phe said represch~
taticn dsted 29.4,2000 was sent tO the Cammissicner of
Incane Tax, Shillong by his forwarding letter dated 1‘5'200033
requesting him to ferwerd the same tO the hher authcritics -
concerned with a request f£or early dispcsal amd pranctien
to the post of Cawmissicner Oof ..~ Incame Tax-, at the
earliest. Thercafter, on 12,7.2000, the Chicf Cammiss imer.
of Incane T@x, Guwehati forwarded the said representation
dated 29.4,2000 submitted by the applicant tcthc Chairman,
CBDT, New Delhi requcst ing h:ixi to censider the request
of the applicant sC thati%é"é“dnis due pramtt icn withaut ?ﬁ
further delay. But till date the authority has nét dene Q—
anyth ing tc camplete the disciplinary pwceeding without
any valid gfeund enly tc deprive the applicent fram

getting his pramcticn to the cadre ¢f Cammissicner

cf IncCme ToXe

Photocopies € the fcrwarding letters
dated 21,5.2000 and 12,7.2000 are annexed
heret ® and marked as aAnnexurcs-Q ardi R

respect ivelye.

4(xxiii).‘ mat‘the applicant states that
he jcined the Incame Tax Department on 26,11.,73 as a
menmber Gf Indian .Reveme scrvice (IRS in short) Off icers
and as such, t he applicant belengs ‘te the 1973 batch of
IRrS Oﬁficers. The latest crder for pramction te the
cadre/rank of Cammissicncr ©f Incdme Tax was passed ©n

23, 6, 2000 whereby the 1982 batch ef IRS Officers have

been pramcted tc the cadre of Cammiss ioner cf Incane Tax.

ContQeseeee20
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as a résult of which new the aplicant has te work

under the IRS Officers of 1982 batch whcare 9 years

juniocr. tc him and in fact, now the appl iov::ant has tc werk

under Shri L, Nampui, the present Camissicner ¢f IncOome

Tax, Shilleng, whoe is :it:mediatc]:y junier t¢ the applicant,

es such, thé .appl icant ha’s keen sukbjected t© great hwniliat i%z .
and mental agony as the Disciplinary &utherity even after \‘ :

&

passing of 3 ycars fram the date Of meeting €f the DPC which

kept the £ indings/assessnient in respect of the applicant.
in é sealcd cover, has nct reviewed the case of the (>
applicant fcr giving him adhoc‘ pranct ien theugh the -
applicent is/was not under suspensien and the pramotion of
the applicent will net bec against the pubiic interest, the
charges against ihe appl icant are not grave endugh to &
warrant centinucd denial ¢f pramct ipn, thcere is neo likeli-{
hocd of the case ¢of the applicant caming t0 @ conclygs :Len‘

in the near future, the delay in finalisatien of the
departmental procecdings is not directly er indirectly
attributable tc the applicanf: and there is.- noc likelihoad ef
misuse Of efficial pesitien which the applicent may Gccupy Skiis
after adhoc pramotion, which may adversely affect the

conduct Gf the’ départmem:al procecding, &s such, the actien
c¢f the Respendents in nct reﬁiewing the case of the

appl icant cven after 3 yecars fram the date of mceting of

- the' IPC which kept the findings on the applicant

in a Sealed cover, in crder to give adhoc pramcticn teo
the applicant is illegel, unjust, impreper, unrcas mable
arbitrary, discriminatery, vitiated by biss and malaf ide

and the:same has been dcne in cclourable exercise Cf

Ccontdeeeeezl
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pewcr Por collateral purposes by taking ext CIEnegys

and irrelevant ccnsideraticn by evérlcecking the relevant
ccns iderat ion being viclative of- the cff ice Memcrandam
dated 14.9.92 and Articles 14, 16, 19(1)(g) and 21 of
the Censtitutien of Infia,

4(xxiv). Thet the applicant states that the

aythor ity expressed its -d:lsagreemcm': with the Inquiry RepQ f\

by its Memcrandum dated ').8.98. since the submiss ion . of N
camecnts by the applicant en 18.,9.,98,about 3 ycars have ~
passed but the autherity has nct dene anything tc conclude

the departmental proceediﬁg t 111 date and there is nc

1 ikel ihood ef Aispessing of the said departmental prcoceeding
against the applicant béfore his retirement ©On superannt;at ion
en 28, 2. 2002‘anc1 in that case the applicant will not get
pranctien t¢ the cadre/rank ©f Cam issicner ¢f Inc@me Tax
during his service peried. as per effice Memecrandum dated
14,9.92 the authority sheuld review the cese cf the

appl icant fcr giving his adhec pramotien to the cadre of
Cammiss icner of Incame’ Tax as more than twO ycars have passcd |
since the date of meeting of the IPC which kept the f indings
in r éspect ©f the applicant in a éealed cever, But the "

Disciplinery dathority has nct rceviewed the éasa cf the
appl icant till date which is illegal, unjust, unreas oneble
arbitrary, discriminatcxry. vitiated ky bies and malaf ide
and theseme has been done in col aurable exercise ef power
fer c@lleteral purpcse by taking extrgenc®us and irrelevant
cons ideratiens by overleoking the relevant cons iderations
being viclative of the said cffice Mamcrandum dated
14,9.92 and the articles l4e 16, 19(1)(g) and 21 of the
Ccnst itution of India.

COntdeeasee22



Y

21(3) ' \f%

4(xxiva) That the applicént states that the Disciplinary
Authority expressed its disagreement with the Inquiry
Report of the Inquiry Officer dated 22,10,97 without any
basis, foundation, ground and material vide Memorandum

b
dated 7.8.98 and as per diréction contained in the said Q§T
Memorandum; the applicant has submitted his comments on
18,9,98, But the Disciplinary Authority has not yet,i,e,
after passing of about 3 (three) years, disposed of the

said Departmental Proceeding against the applicant there-

by keeping the applicant in a hanging situation by

illegally depriving the applicant from getting hés due
promotion.to the rank/cadre of Commissioner of Income §N
Tax and allowing his gwimx junior officers to supersede
him without any cause, basis and/or foundation which has ‘>
caugsed mental agony and prejudice to the applicant and S~
has seriously affected the fundamental and Constitutional
rights of the applicant, The Disciplinary Authority has

not digposed of the Departmental Proceeding against the
applicant even after about 3 years from disagreeing with
the Inquiry Report dated 22,10,97 and submission of comm-
ents by the applicant on 18,9,98 by taking extraneous and
irrelevant considerationsby overlooking relevant conside-
rations which is illegal, unjust, improper, unreasonable,
arbitrary, capricious, discriminatory, malice-in-law as
well as malice-in- facts being violative of the Articles

14 and 21 of the Congtitution of India and for the same

the action of the Disciflinary Authority in delaying and
not disposing of the Departmental Prodeeding against the
applicant even after passing of about 3(three) years from
its disagreement with the Inquiry Report of'Inquiry Offi-
cer and submission of comments by the applicant on 18,9,

98 .ig bad in law and liable to be declar=d as 111@ga1 and
null and void,

4(xxiyb) That the cause of action of the instant
2
Departmental Proceedlng arose in 1989 but the same. '+ has

- ce .. . R N
ye_t L - .-.-’1 sty _._____’f: -, A

h&t been disposed of'ﬁithgﬁt any ground just to deprive
the applicant from getting his due promotion, As such, tlee
action of the Regpondents in keeping the matter of 19§89
still alive for last 12 years is vitiated by bias and
malafide and the same has been done by taking extraneéus

“ree 23




and irrelevant considerationsby overlooking the relevant
considerations which is illegal, unjust, unreasonable.s
arbitmary,discriminatory being violative of Articles

14, 19 (1) (9) and 21 of the Constitution of India,

4( xxv) That the applicant states that since his date
of joining ‘as Income Tax Officer till date, he has been
discharging his duties, functions and responsibilities
with utmost sincerity and dedication to the satisfaction
of all concerned and at no point of time any cbmplaint
or allegation (except the present departmental proceedin
g) has been made against the;applicént and as such he
has earned and almost unblemished service recotd;

4(xxvi) That the applicant states that no adverse
remark has ever been recorded in his Annual Confidential
Report (ACR in short), The authority has recorded

"outstanding" in the ACR of the applicant for the years

1996, 1997, 1998 and 1999 and the same has been accepted
for the year 2000, the authority has not yet recorded
anything in the ACR of the applicant,

4(xxvii) That the applicant states that‘from the facts
and circumstances of the case as stated above it is
apparently clear that the actions of the Respondents in
disagreeing with the Inquiry Report by memorandum dated

7.8.,98 and not reviewing the case of the applicant even

~ after passing of about 3(three) years from the date of

the meeting of the DPC which kept the findings in respect
of the applicant in a &k sealed cover and not disposing
of the Departmental proceeding by the Disciplinary Autho-

rity even after passing of about 3 years from the date of
submission 6f comments on 138,9,98 by the applicant.are

Neutitsbess Llsss e

out and out illegal, unjust, ﬁnprOper) unreasonable, arbi-

trarye discriminatory, vitiated by bias and malafide

being violative of the office Memorandum dated 14,9.92

evee
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Income Tax, and/or declare the action of the Disciplina-

- 2%

and Articles 14, 16, 19(i) (g) and 21 of the Constitu- §§§;

tion of India, The applicant further states that it is a
fit case wherein Your Lordships may be pleased to set-

aside and quash the memorandum dated 7,8,98(Annexure-K)
issued by th@‘bire&tora&VXL). Govt of India, Ministry of
Finance,_Department of Reyenue, CBDT and/or direqt the
respondents to review the case of the applicaht for givin
.7 ad-hoc promotion to the cadre/rand of Commissioner of

4
ry Authority in delaying and not disposing of the Depart-

[Vl steoet

mental Proceeding against the applicant even after passing -
of about 3 years from-the date .of submission of comments.
by the aspplicant on 18,9,98 and keeping alive the subject
matter of presenl Departmental Proceeding for last 12

years since 1989 as illegal and null and void and)br dire.-

ct the regpondents to complete the disciplinary proceeding

againgt the applicant at the earliest, so that the applic-
ant can.be promoted to the cadre/rank& of Commigsioner of
Income Tax before his retirement on 28,2,2002 w.e,f, the
date of ad~hoc promotion of Sri L,Nampui to the cadre of

Commissioner of Income Tax, The actions of the respondents

in not disposing of the departmental proceeding against the
applicant for last 5{five) years and not giving ad-hoc pro-
motion to the applicant to the cadre/rank of Commissioner
ovaﬁcome Tax compelling him to work under his juniors have
seriously jeopardised the fundamental and other righﬁs of:

~ the applicant and as such the balance of convenience is in

favour of the applicant; Pending disposal of this applicati-
on, your Lordships may be pleased to direct the respondents
to give ad-hoc promotion to the applicant to the rank/cadre
of Commissioner of Income Tax by reviewing the case of the
applicant as per Office Memorandum dated 14,9.,92. And if the
aforesaid interim order, as prayed for is not granted '
the applicant shall suffer irreparable loss and

injury which cannot be compensated by . any

CON,.w
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other means and the whole application shall

become infructuous.

S. GROUNDS FOR RELIEF WITH LEGAL PROVISION:

A. For that the Inquiry Officer gave his °

findings in his Inquiry Report dated 22,10.,97 after

considering all aspects of the matter and as such the

Inquiry Report including the findings exanerating the -

applicant of the charges fremed against him are
correct, good , just, proper, legal and valid in all

manners. But the respondents were silent for about

-~

10(ten) months after the aforesaid Inquiry Report - -
and thereafter, vide Memoféndum dated 7.8.98 expressed
its disagreement with the Inquiry Report without

any ground or material just to deprive the applicant
from getting his due promotion to the  rank/cadre of

Commissioner of Income Tax and as such the said dis- -

. agreement of the disciplinary authority is without .

any basis/ foundatidn/material which is illegal,
\
unjust, improper , -unreasonable, arbitrary , discri-

minatory , vitiated by bias and malafide and = -
same has been done in colourable exerciee of

power for collateral purposes; by taking  extraxeous

and irralevant considerations by overlooking the

-

relevent considerations and null and void being
violative of Articles 14,16,19(1) (g) and 21 of the
Constitution of India and for the same the said

memo randum dated 7.8.98 is liable to be set aside

and quashed.

-

contd. s e O
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- proceeding égainst the applicant has not yg=xx yet
. ‘u

Be  ¢,, . For that as per office memorandun
dated 14.9.92 the disciplinary authority should review
the. case of the applicent for giviﬁé ad-hoc promotion
to the cadre of Commissioner of inéome Tax as even
after more than  two years £rom the date of meeting
of the DPC which kept“ the findings in respect of the
applicant in a sealed cover, the departmehtal

’ ~
cbngluded.‘But the disciplinery suthority has not
yet i.e. even after 3 (three) years from the date
of meeting of the DPC which kept the findings in

regard = to the applicant in 2 sealed cowver,

concluded the departmental proceeding ' nor hes reviewed
the case of the applicent for giving him ad-hoc

prbmotion 'to the rank/cadre of Commissioner of
Income Tax mxdx - though the applicant was/&é never
under suspension ~only to deprive the applicant

from getting his due promotion to the_cadre/rank

of . Commissioner of Income Tax and to al}ow & large
number of Junior officershto supersede the applicant.‘
As such, the action of the disciplinary authority in
not reviewing the cese of the applicant for giving
ad-hoc promotion to the cadre/rank of Commissioner

of Income Tax ins?ite cf the fact that the )
GEpartﬁéntal proceeding. agains; the applicant has not
yet been concluded even after 3(three) years from

the date of meeting of the DPC which kept the

findings in respect of the applicent in a sealed cover

is illegal , unjust , improper , unreasonable arbitrary

disctiminatory  and xixx -

contdes s
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vitiated by bias and malafide and same has been done « -

)
in colourable exercise of power Gor celtaleral purposes

by taking extraneous and irrelevent consideration by '
over looking the relevant considerations and null and.
void being violative of the Office memorandum dated

14,9.92 and Articles 14,16, 19 (1) (g) and 21 of the &

Constitution of India,

‘iiz2- €, That the applicant states that the Disgcip- %§L

=

linary Authority expressed itg disagreement with the
Inquiry Report of the Inquiry Officef dated 20,10,97
without any basis, foundation, ground and material vide
Memorandum dated 7,8,98 ana as per direction contained in
the said Memorandum, the applicant has submitted his
comments on 18,9,98, But the Disciplinary Authority has
not yet,i;e. after passing of about 3(three) yearss dis;
posed of the said Departmental Proceeding against the
applicant there-by keeping the applicant in a hanging
situation by illegally depriving the applicant from gett-
ing his due promotion to the rank/cadre of Commissioner
of Income Tax and allowing his junior officers to super-
sede him without any cause, basis and/or foundation which
has cauged mental agony and prejudice to the applicant
and has seriously affected the ﬁa&n fundamental and Con-
stitutional rights of the applicant, The Digciplinary

| Authority has not disposed of thé Departmental Proceeding
- against the applicant even after about 3 years from disa-
greeing with the Inquiry Report dated 22,10,97 and submi-
gssion of comménts by the applicant on 18,5,98 by taking
extraneous and irrelevant congideration by overlooking
reievaﬁt considerations which is illegal, unjust, improper,

eee 27
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unreasonable, arbitrary, capricious. discriminatory, malice-
in-law as well as malice-in-facts being violative of the B
Articles 14 and 21 of the Constitution of India and for N
the same the action of the Disciplinary Authority in del-
aying and not digposing of the Departmental Prodeeding
against'the appliéant e§en after passing of about 3(three)
years from its disagreement with the Inquiry Repdrt of
Inquiry Officer and subMission of comments by the applica-

nt on 18.9,98 is bad in law and liable to be declared as

illegal and null and void,

D .For that the cause of action of the instant
Departmental Proceeding arose in 1989 but the - same . -
has not %;en aisposed of without any ground just to deprlve
the applicant from getting his due promotion, As such, the
action of the Regpondents in keeping the matter of 1989
still alive for last 12 years is vitiated by bias and
malafide and the same hés been done by taking extraneous
and irrelevant consideration by overlocking the relevant
considerations which is illegal, unjust, unreasonable; arb-

itrary, discriminatory being violative of Articles 14, 1S

(1) (g) and 21 of the Constitution of India

E,' For that the applicant ﬁzongs to'the 1973
batdhvof Indian Revenue Serﬁice Officers and the latest
order for promotion was issued on 23,6,2000 whereby the
1982 batch of IRS Officers have been promoted to the rank
of Commissioner of Income Tax and as a result of which the
applicant has to work under the Officerswho are 9(nine) |
years junior to him.:In fact, Shri L Nampui, who is imme-
diate jgnior to the applicant has been worklng as Commissio-

ner of Income Tax, Shillong and the applicant has to work

cee e
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under him as the respondents have not yet reviewed the
Case of the applicant for giving him ad-hoc promotion to
the rank/cadre of Commissioner of Income Tax as per

Officer Memorandum dated 14,2.92 which is a matter of
great humiliation: and mental agony at the fag end

of his service career as the applicant will retire
from sgervice on superannuation on 28,2,2002, As
such, the action of the respondents in not revie-

wing the case of the applicant for giving. him

/1/§kafﬁd26/(;z¢uo( /Lé&ea%74&z’

ad-hoc ‘prémotioh to the cadre/rank of Commissioﬁer
,0f Income‘ Tax 1is illegal, unjust, improPer;'ﬁnrQaso~
n;ble. arbiﬁfary; discriminatory and vitiated. by

bias and malafide and same has been done in
colourablg exercise of power for collateral purposes
by taking extraneous and irrelevant .éonsiderations

by over looking the relévant considerations Aand

null and void being wviolagtive of the Offiqe
memorandum dated 14,9.92 and Articles 14, 16, 19

(1) (gi and 21 of the. Constitution of India,

and théz'same is 1iab1e to be declared iiiegal

and null and void,

Con.o.c
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- the authority concerned and nothing has been recorded

28 - | - | . 69//

e,

B For that the authority has recorded

| "outstanding " in the Annual confidential Report

(Acﬁ) of the = applicant for the years 1996, 1997, - 3oL

1998, and 1999 and the same has been accepted by

in the ACR of the applicant for the year 2000 . But |
inséite of consistgntly.excellént performance of the
‘applicant for which appreciation was given.ta the
ap?licant s the disciplinary authority has not yet

reviewed the case of the abplicant for giving him ' i;i\ %
“ad hoc promotion to the rank/‘éadfe‘of commissioner >

of Income Tax inspite of?the fact that the départmentai
proceeding against the éppliéant'has ﬂot yet been
7coﬁcludgé’eveh'after 3{threé) years from the date of
'méeting of. ﬁhe DPC which kept the.findings-in res?ect

of . the applicant in a sealed cover, only to depriVe the

applicant from getting his due promotion to the rank/

. cadre of Commissioner of Income Tax alongwith his

immediate junior of ficers which is.illegél s unjust ~f§
imprbper,Aunreasonable,’arbitrary, discriminatoyy

and vitiated by bias and malafide and same has

ﬁbeen done in colourable exerc;se df power for call-
ateral purposss-Py taking extraneous and irrélevant
considerations by over looking the relevant éoﬁsider—
ations and null and void‘ being vialative of the
office memorandun dated 14.9,92'and ArtiCleS 14,16,

19(1) (g) and 21 of the Constitution of India.

. contd. .
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6: DETAILS F THE REMEDIES EXHAUSTED :
The applicant declares that he has availed 3
all the remedies. available to him. wgi\

7. MATTERS NOT PREVIOUSLY FILED OR PENDING WITH ANY

OTHER CQURT

matter was not filed earlier anﬂ no application has

fig
The applicant further declares that this igi\
. D
been filed before any Bench of the Tribunal, as such ﬁ\\\
at present no abblication is pending before any Tribunél

or Court of Liaw.

8. RELIEFS SOUGHT :

In view of the facts mentioned in paragraph 4

-

and grounds mentioned in paragraph 5 above, the appli-

cant prays for the following reliefs -

As T0o set aside and quash the memorandum

Py

- vide F.N0.C-14011/8/96- V& 1. Dated 7.8.98 {Annexure~ K.

issued by the Director (V & L),Govt. of India, Ministry

R .

of Finance , Department of Revenue, Central Board of
Direct Taxes, New Delhi.

»

-

contd, ..
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B, To direct the regpondents to promote the

- applicant to the rank / cadre of Commissioner of Income

X
Tax w,e,f, the date of ad-hoc promotion of Shri L, | :
Nampui, who is immediate junior to the applicant, to |
the rank / cadre of Commissioner of Income Taw and pla- :

cing the applicant above him,

C.,  'To declare the action of the Disciplonary Auth-

ority in delaying and not disposing of the Departmental“\ézﬁ

Proceeding ‘against the applicant even after passing of

about 3 years from its disagreement with the Inquiry Report

dated 22.10.,27 of the Inquiry Officer and submission
of the comments by the applicant on 18,9,98 as illegal

and null and void;

D, . To'declare the action of the Disciplinary Autho-
rity in keeping alive the subject matter of presgent
Departmental Proceeding for last 12 years since 1989 as

illegal and null and void,
E. The cost of the case,

E, Any other relief to which the applicant is -

entitled under the law, .

P  INTERIM CRDER IF ANY PRAYED FOR ¢

Pending final decision on the application, the

applicant humbly prays for following interim order,

To direct the resgpondents to give ad~hoc
promotion to the applicant to the rank/cadre of Commi-
ssioner of Income Tax by reviewging the case of the

applicant as per office. memorandum dated ;4.9,92. \\\ T
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10, PARTICULARS OF THE POSTAL ORDER IN

RESPECT OF. THE APPLICATION :

1, No, of Indian Postal Orgder, _ 6 G 791204
2, Name of the issuing post office,'Mah P o., Guwahat',
3. Date of issue of Postal Order, 10-6%- 2001\

4, Post Office at which payable, Guwahati

Head post office,

11, LIST OF ENCLOSURES :

As per Index,

‘ /\’Wkﬁy@ : Laese o
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VERIFICATTION

[l

I,Mr. Ngulkholund Lhungdim , son of Late Hemthans

ﬁ; Lhundim , aged about 69 years 4 months , by profession service y

[l

resident of Central Revenue Building , Dibrugarh , P.0, &P.S.-

| Dibrugarh , District s Dibrugarh , Assam do hereby verify

4(xxivh)

L), bexit), U (exit), & (exive), b bexival, & (xv), U(xxvi).and 4 (xeuit) are ti:ue

to my knowl edge and those madé in paragraphs 4(i) 4 (i), L), 4 (\n)

4 vif), 4 (%), 1 00, 4y (xii), &4 (x i), 4 (xv) amd & (xvii) being matters.

. of record are true to my in formation and the rest are my

. hurble submissions made before this Hon'ble Tribunal and

that I have not suppressed any material fact .

N wuw&uﬁ

Signature of the Applicant .
- Date 3 03.07.2001.

e e PO VIR S L gy T wyq, oy

. that the contents of paragraphs LG40, ki), & (6), 2 (el Gevi) 4 (ooii 4 Crin) 4ok,



ANNEXURE=A  Seespy 33

F.No.C-14011/8/96-V&L. o

GOVERNMENT OF INDIA -
MINISTRY OF FINANCE

 DEPARTMENT OF HEVENUE

CENTRAL BOARD OF D1RECT TAiXES

* %x x

\ » G
New Delhi, the 29 March, 1996,

W apd, 179¢

MEMORANDUM

The President proposes to hold an
Inquiry against Shri N.Lhungdim, DCIT under Rule L
of the Central Civil Services (élassification, Control
and Appeal) Rules, 1965, The substance of the
imputations of misconduct or misbehaviour in respect
of which the inquiry is proposed to be held is set out
in the enclosed statement of articles of charge(Annexure-I).
A statement of: the imputations of misconduct or
misbehaviour in support of each article of charge
1s enclosed(Annexure-II). A 1list of documents by which,
and a list of witnesses by whom, the articles of
charge are proposed to be sustained are also enclosed
(Annexures 111 and IV), :

2. Shri N.Lhungdim, DCIT is directed to sybmit within
10 days of the receipt of this Memorandun A written
statement of his defence and also to sta whether
he desires to be heard in person, '

3. He is informed that an inquiry will be held only in
respect of those articles of charge as are not N
admitted. He should, therefore, specifically admit

or deny each article of charge. : '

4, Sh i N.Lhungdim, DCIT is further informed that if

he does not submit his written statement of defence on

or before the date specified in pary 2 above, or does

not appear in person before the inquiring authority

or otherwise fails or refuses to comply with the provisions
of Rule 1% of the CCS(CCA) Rules, 1969, or the orders/
directions issued in pursuance of the said rule, the
Inquiring Authority may hold the inquiry agains% him
ex-parte.

5. Attentlon of Shri N,Lhungdim, DCIT is invited to
Rule 20 of the Central Civil Services(Conduct) Rules,
1964 under which No Government servant shall bring or
attempt to bring any political or outside influence to
bear upon any superior authority to further his interest
in respect of matters pertaining to his service under

the Govermnment., If any representation is received on his
behalf from another person in respect of any matter

. e o 02/-
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dealt with in thege proceedings it will be presumed
that Shri N.Lhungdim, DCIT is aware of such a
representation ana that it has been made at his
instance and-action will be taken against him for

, vig&ation of Rule 20 of the CCS(Conduct) Rules,
1964, . _ o

T . 6. The receipt of the Memorandum may be ackndwledged.A
v*:Zi”.f' - _ By order and in the name. of the Prasident, -
e S |  ( SANJAY PURI )
D UNDER SECRETARY TO THE GOVT. OF INDIA,

~ “/Shri N, Lhungdim, |
Deputy Commissioner of Income-tax, ..
Through

(Zhe. Commissioner of Income~tax, 'NEK, Shillong -
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ANNEXURE—-T

Artlcle of Charge to be framed agalnst Shri N. Lhungdlm:
the then Deputy Comm1351oner of Income-tax, Range Shlllong,
,:Meghalaya. -

 ARTICLE-T

_ Shr1 N.. Lhungd1m, whlle posted and functlonlng as the
Deputy Comm1351oner, Shlllong Range, Meghalaya during 1989 falled to
maintain absolute 1ntegr1ty and devotion, to duty- in as much as he
v1olated~the-1nstructlons of Central Board of Direct Taxes contained
in Board's letter F.No. 212/753/79—ITA+II dated 09.10.1979 and
relterated in Instruction No. 1530 dated 16 10.1983 wh1ch state that
all refund orders should be sent by reglstered post only. He passed
orders, contrary to the letter and sp1r1t ‘of the above ment ioned
c1rculars by directing the hand1ng over of refund orders amount ing
to Rs. 62, 58./- and Rs. 98, 020/- to Shri H..Lalanpula and Shri J.
Anthony respectlvely, "the alleged assessees, wWho turned’ out “to be

bogus thereby putting the state exchequer to a loss of Rs.
.l 60, 602/—' He thereby showed lack of 1nteg1rty, lack of devotlon
to duty and -conduct unbecomlng of a Government servant and thereby
contravened Rule 3(1)(i)s 3(1)(11) &  3(1)(iii) of CCS(Qonduct)
Rules, 1964. ‘

4
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| Statement of Imputation of mis<conduct in support of
Article of Charge to be framed against Shri N.L. Lhungdim,
the then Deputy Commissioner of Income-tax, Range Shillong,

Meghalaya. . _ _‘4% .

¥

Shri N. Lhungdim was posted and functioning as ICIT,
Shillong Range, Shillong(Meghalaya) during,1989.

2. . Two Returns of income in the names of Shri H. Lalanpuia of
Happy Valley Shillong and Jonthui Anthony of Assam Rifles Colony,
Nangstrin, Shillong were filed in the charge of ITO, Ward-I, Shillong.

.These were not supported by any claim of refund as required u/s 239 of

the Income-tax Act, 1961 read with Rule 41' of Income-tax Rules, 1962.
The returns were assessed u/s 143(1) by Shri B.R. Purkayastha, ITO,
Ward-I, ‘Shillong and he also issued IT refund Order No. B/6-252922 dated
14:02.1989 for Rs. 62,582/~ and B/6-252918 dated 10.02.1989 for Rs.

98,020/~ for the assessment years 1986-87, 87-88, 88-89 and 1986-87, 87-

/88, 88-89 respectively in the name of the aforesaid two individuals.

3. : Contrary to directions contained in Board's letter F.No.
212/753/79-ITA-II dated 09.10.1979 and reiterated in Instruction No.
1530 dated 16.10.1983, Shri N. Lhungdim ordered Shri B.R. Purkayastha,
ITO, Ward-I, Shillong vide letter No. A-35/88-89/2853 dated 10.02.1989
and No. A-35/88-89/2890 ‘dated 14.02.1989 to ‘hand over the I.T. refund
orders to the. concerned assessees_personally,instead of sending them by
registered post. The proper procedure in respect of issue of refund

_orders was not followed, and the refund orders were handed over to the

- two inldividuals who were subsequently found to be bogus and fictitious

assessees. - It was also found that the aforesaid returns were
accompahied with bogus IDS certificates and in actual fact there was no

‘such TDS nor any such amount was deposited to the credit of the
Government. Thus the exchequer was defrauded to the extent of Rs.

1,60,602/- through bogus claim of refund. This was facilitated by the
Instructions dated 10.02.1989. and 14.02.1989 issued by Shri N. Lhungdim,
DCIT, to the ITO, Ward-=I, Shillong. ’

4., - '~ - Shri N. Lhungdim thereby - failed to maintain ~absolute

integrity and ‘devotion . to -duty and 'showed conduct unbecoming of a.
Government servant and thereby contravened Rule 3(1)(i), -3(1)(ii) &

3(1)(iii) of CCS(Conduct) Rules, 1964. ' :

|
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The Under Secretary, (By name)

vt. of Indig Minigtry of Finance,
Department of venue, :
Central Board of Direct Taxes,

Subt written submissions of defence
against Memorandum of charges-
M

8ir,
In response to Memorendun Ko, C-14011/5/

96-V&L dated 3.4.96 Lssued to me which was duly received
by me on 22.,4,96, I heredby submit the written sudbaissions

- of ny defence to the Charges as follows

ARTICLE =1,

With respect of Article~1 of the charges,
I respectfully but Vehexently deny the imputation ot
nisconduct or misbehaviour as alleged in the article of
charges brought against me, I admit that while Lunotioning
as DCIT, 8hillong Range, Meghalaya during 1989, I have
given ingtructiong directing the Assessing Officer to
hand-over refund orders to the assessees which was not
inconloraity with the existing instructions which required
it to be sent by Registered Post, A8 far as I remember the
sald instruction was given under sone peculiar circumstances,

" The said assessees (who later on become bogus or fictitious
-~ assessees) came to he .and told me that thay were to receive

refunds and if these were sent by Registered Post it would
‘take two weeks somotine months to reach them, They stated

a,

~ that their labour Payments have been overdue and the laboure

and urgent peuonal expenses, They further stated that as
they were in the town/capital, they requestsd that they

~ahould be allowed to take vouchers in persons to avoid postal

delays which was and s 8 Common in this part of the Country,
I had.given the instructions as a Reasure of good public

Telation as in this area of the work that the Department has '

"been having a very bad public relation and criticism, Ti11

today it 1s Rainly in refund orders issue that most of the
‘Complaints againgt the Department are related to., As I
understand the spirit behind the instruct;lon of the Board

oooplzooo‘.b
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,';to,aem thorexund wuoherbypoatiatonmm.or )
eliminate complaints ‘against the Departmental otnciah '

in this matter. In actual nom 8ituation sometimes the

_ dnstruction of tho Board could not be followed in lcttcr R

and gpirit. In most cases attempta have been made to

Zollow the apirl.t of the lnatructtons when t‘haro are
 practical diffioulties to follow the ingtruction )J.tnrany
- Following the instruction literally also sometimes pat’

- both the assessees and the Depertment in lots of 4inconve

niences and difficulties, specially in the Hi11 m,,/:-,

such as in the North East-ahere comumunication is atm,.

'inthebadshapoandpontaldelaysmeomnmwu

~ known and experienced only by those persons working in

region, Soletmea the ‘0fficers working in these areas
find it difficult ‘to follow the instruction in letter and
apirit. In view of the above facts and circumstances, it

was felt by me that a8 a measure of good public relation

to improve the image of the Department in this score and
alsze to niugato ‘the problem of the assessses, -that

| instructions were givan to.the Assessing Officer to hande
’ over the wuchers personally to the assessees, :

It 1s oonylately a d.tzteront matter that
BO called assessees happened to be only bogus or fictitious
assessees trying to defraud the. exchequer « Wolves in -
ships® gkin betoonng a simple and; strai@ttorward person
in me who has a. weakness in ‘beléaving that every person is

%o be believed if not proved otherwise. :

It is aleo turther aubaitted that ny
ingtructions to handwover the vouchers in person did not

- 4n anyway change the status of the refunds, the so called

assessees filed their returns. theze were processed and
these were never suspected by the A.o. be bogus or Lictie
tious, otherwise, it would never have been processed for
grant of refunds, The Assassing Otnoar. Shri B.R.Purkayastha
is an officer of sterling quality and high moral wegrity
who muld ngver have done such things at an. he had doubted

_ oo.pop‘[jooo
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. the genuineness of the Murn rot to speak of granting

of refunds. I wuld restate that even if- -iastructions
have not given by me, the so called asseasee uoum in’

any case have encashVthe refund voucher in course of

tize with a delay of some weeks or 2oy Therefors, the
allegation that my instrustions have defrawd the exche-
quer 1z not at all tenables uhether inatrmtﬁona was gim,
or mt the so called aasesaeq muld have detrauded the

R
ot

which there is no way to know tb.at m)s certiﬁcatea wera
‘genuine oy bogus. It was eerta.tnly tlae syatem tanure.
Even when thore is good system: paople somati.mea £a11 and
in this case since the syastem was xsot therc peoplo have to
fail uhich happened. to tha Asaessmg Ofﬁ.ﬁers. a h
- mugm =2 |

A8 regard Article 2 ox the charges. 1 only
wanted to submit that Shri B, Re Purhayaatha, 11‘0, wardw1
was ha.ving auriadiotmn of pure refund. cases which _compri- .
ses mainly assessees belongmg to tribal mmunittea-
Heghalaya-1is a tribal state and ﬁhillons being the capital
of State maximum pumber of pure refunds cases are ‘from
local-tribal communities, Thex'e has. always been pressure
from this group of assessees to nle raturna and clam the
refunds from our offices, The Aaaesaing 0fficers have
always been hard pressed for early. pmcesaing oz retura
and immediate grant of refunds. Shri B, R, Purkamtha.
Asseasing 0fficer is an Officer whose- mesrity is beyond
doubt and is a man of sterling quality and man of hearll
and-heart, he must have:been under ‘pressure to grant the
retunda. ‘However, I strongly defend my officer of any
malaﬁda intention wh.tch 13 mt simply posai‘ble with hinm,

m;gw-; - B .

o As regard Articlg-3 of the charsea. 1 onge
aaain admit that instructions were:given by me to hand-over
the refund wouchers in persong instead of sending them by
registered post as a measure of good public relation which

OO‘OOE‘/“..:.:.-

NN
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,// was considered to be need of the hour at that ti.m thereby

 different matter that the paorsons happcned to be bogus or

of charges brought against. m.i .

helping the assessees to eliminate the postal delays. I !
would 1ike to restate once agam that it was a complatly

2ictitious assessees - Wolves in ships® skin, It was enti-
rely my fault that I could not se® person beyond their
appearances, Further, I vebemsntly deny. the oharges and the
defrauding of the exchequers My instruction in a nev way
changed the status of the retund' ¥hether it was handed

over in persona or sent by poat. ‘the det’ra\unng remamd
dus to the system failurs,

Aa:c_x,cg -5 L | .

As regard Articla-lo of the charges, I onse
sgain deny any malafide intention in 31‘71113 the instruction,
In fact, it was given as a maagure of good publisc raelation
on a bonafide intention te improve the public relation
image of the Department ard also %o mitigate the problems
(ao—ca:u.ed problens) of the assessees (ﬂstit!.oua assessees).

In my long gareer o.f over 20 years of service, I. have been
alwaya maintaining abaolnto integrmy and devotion to ry

duty, My integrity has been my valueolpmceumn and work

is worship in my atutude 'twards my servéce, Till. date.
I have been maintaining absolute mtesri.’cy and devotion to

By duty which will be testiﬁ.ed and conﬁrmed by all ny

superiox's tmdar wh;l.oh 1 have been wrking The above mcid-

.ent happened due to wrong Jndge of the people = wmng Judg-
.Lng of wrong peopla.which I will try ry best not to repeat

in future if at all possible, I, therefore, once again deny
the imputation of misdonduct ox' misbehaviowr in the Article

If my wr!.ttan aubmissﬁ.ons here—i,n-above taila

aatisfy you and - if further -¢clarification and/or explana-
tion ig desired; I may be given an’ opportunity of being
neard in person. -

( N. wunm } L jg
Additional ' Commissioner of Income=tax, ‘

Rapge EENER] D.‘lbrusar .
BIBRUGARH,



I o ANNEXURE«»@ ém
‘;4, I F.No. 0114011/8/9e VRL j”“” L e :

: Jﬁ*uz GOVERNMENT OF 'INDIA
R MINISTRY 'OF FINANCE:
T ?g;”5y. ‘- DEPARTMENT'OF REVENUE.

S RECAEE - CENTRAL BOARD.. OF DIREGT TAXES

TJT\\:; _________
S ‘ . WHEREAS an enquiry: under Rul's"'14 07 “Central. Civil:
‘ f?Serv1ces (Class1flcat10n,\Contr01 ‘& TAppedTs . '

“is“to be  'held against . - Shriv N, LHUNGDIM
;j_Comm1581oner of Income Tax T ﬁ : '

S - AND - WHEREAS the Pre51dent con81ders"that,:anﬁg;'“ng.,s
. B 'ﬂxInqu1r1ng Authority should-be-appoirited to inquire ‘“into’® ' .
' * .the charges framed against the' said. Shr1v NVLHUNGDIMKQ:]rfﬂ
U zAdd1t1onal Commlssloner of Income Tax TR

v \..I'

" NOW, THERFORE ,- the Pr681dent 1n exerc1se of~;thep, R
powers conferred by sub- rule (2) of Rule”14 of CCS(CCA)JJ”{gwf'
~ . Rules: hereby appoints’ Shri .V.TOCHHWANG' Comm1881oner cof LT Ty
' ~.Income Tax, Shillong, - as ‘Inquiry- Author1ty to .rinquire " .. . | -4
. . .7vinto~the  charges': framed - against’ Shr1v;_N”LHUNGD;M;TiHHF'*?"j
e .@_ﬁAddltxonal Comm1381oner of Income Taxr, ff'fﬂ

w\/ |

. (SANJA PURI) -_g;tg;<~'~q

UNDER SECRETARY TO THE PRI
GOVERNMENT OF INDIA L e

Ca . . N AT
FRYEEAN ~..‘ Y. . . ot

4 “Ghri N.LHUNGDIM, Addltlonal cémmiss;pnen-of11h¢6méTigkgff*:..» fee
w--~D1brugarh ;’W EERS s -,fﬁ;;' ; i";wa:,ﬁiéyfgg" L

amrmna

¢
1
F A Y e IR S S

(Through Chlef Commlssxoner of Income Tax, Patna) 1;;gg A

S e

1." The Chlef Comm1881oner of Income Tax CIT Patna,.-ﬁ"
‘along w1th COpleS for Sh Tochwan and Sh N. Lhungdlm

2. The‘ Inqu1ry Offlcer Shr1 v, OCHHWANG ~alongw1th
cop1es qf. charge sheet and ‘the.writNen. statement _of. . °
" defence.’ .. L L e\ S T

. ",,‘_:m_,;»f_.cﬁ.*..-.a:
I

' 3. The Central Vigilance Commission; Nek de1h1

, t

fz

4. The Director of Income deA(Vigilanoe) New Delhl

. (SANJAY. PURD)
. UNDER_SECRETARY 'TO' THE
GOVERNMENT OF INDIA_-

.

i
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o ANNEXRE=D 4y
) spEsD POST . o ?'2

- S KON AT IO VTN ' ! IMMEDIATE
R - S REGISTRRED WITH A/D
JaEA (Hiwan i) . Cens ) %
RECISTT Al 1».No.v.ig-23/cOn/CT(93-9u/pt.IV/ 1381 -83 0\
BEGIOT e e GOVERNMENT OF. INDIA ,J\v
. MINISTRY CF 'FINANCE N
INCOME=TAX DEPARTMENT psx?\\

Post Box-20,Dhaqkheti;
Shillong~793001,Meghalava

_ Déted 16.12’1996
OFFICE MEMORANDUM

Subject:-Departmental Inquiry under Rule 14 of the CCS(CCA)
Rules,1965 against Shri N.Lhungdim,Addl.Commissioner“
- of Income—tax,Dibrugarh}Range,Dibrugarh-NER Charge.

S A

The undersigned will hold the Preliminary Hearing in |
the above mentioned case on 3..43:4997~. from 10.00 A.M. at
Shillong in the Office of the Inquiry Officer at the above
mentioned address. Tne Presenting Officer and the Charged
Officer alongwith his defence s84istant,1f any, are required
tq_at;eng1the_prqceedings . failing which the proceedings shall"
be held éx parte. o | - :
' In case the charged officer desires to have the
‘assistance of a defencenaSSistanm, he may submit-his proposal
'in this régard to the 1.0, and the disciplinary authority and
get their approval'beforefthe date of the Preliminary Hearing.
i : ~ While nominating a serving Government servant as

- Defence Assistant,as also a retired Government_sgyvant the

{nstructions on the subject should ‘be. kept in view..
The PO may keep all theflisted documents(in originsl)
ready for inspection by the CO immediately after the PH.

No witness will De examired on this date. -
Receipt of this Q,M;_ghould be ackppwledzed.

| B
( V.fochhawng } -
- .commissioner’of Income-tax,
North Eastern Region,Shillong -
: " Inquiry Officer,
. Tel, 223587
To-_~. .. L S
7 snri N.Lhuﬁgdim,Addl.CommisSioner of I
. Range,Dibrugérh,Central Revenue Building,
‘Dibrugarh¥786003. o o - |
5. Shrl N.Sahay,DSP,CRT,ACR,Cuwanhti/SHC. , Presenting Officer,
THROUGH: The Dy.Inspector General of Police,CBI,N.E.Region,
Chenikuthi Hill Side,Cuwahati-781001. ) -
. . nde tary to the Government of
+ maxes,New Delhi-110001.

ncome—~tax,Dibrugarh
Chowkidinghe¢,

Copy ‘to:- Shri Sunii Gupta,Under Secre
Tudla,Central Board of Direc
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: OFFICE OF THE COMMISSIONER OF INCOME TAX

E NORTH EASTERN REGION :::: POST BOX NO.20
. 'SHILLONG ~ 793 001.

Dated ¢ 21-02-97

M
/

éubject 3~ Departmental‘inquity.against Shri,N.Lhungdim,
' Addl. Commissioner of ‘Income~tax, Dibrugarh
Range, Dibrugarh. : : '
“ «

Present :~ Shri N. Lhungdim, Charged Officer
- . 1 : R

. Shri N. Sahay, Presenting Officer
. , : e _ _

|
'

Daily Order Sheet.

' . .
Lo

The Preliminary Hearing was held today. Shri
N. Lhungdim confirmed that he hasi'received the charged
memo. 3-4-96 along with.. the - annexures. He has also
Submitted a reply dated:30-4<96" to ‘the charged memo.
Shri Lhungdim pleaded not guilty and denied ‘the charge
today. ' ‘ A I

D 2. '~ Some Photo ' copies . 'of the JiiStedA_documenss

' are in the court, so therefore, the, PO fas assured that

he would get the copiés:- of ' the . 8am€ " from the court

‘' after due permission is received from ‘the court, and

.make . them available 'to the co, to enable the CO to

, make his \submission, if -any, to the IO 1latest by 14th

' March,1997. : . ; R S

: ' [ .

3. . The IO asked . the” €O whether.  he would - like

to have any Defence. Assistant to, iassist ‘him  in the

' case to which ‘the coO replied that. he would. not - need

; ~any Defence Assistant and ‘the CO also stated- that
WQWLA he , not have_any-Dgfence Witness., = ', . PR -
. . : b { - _ o
4.. All these preliminaries -8hould be completed
- before end of March'97.- The - regular “hearing “will - be
I held in 2nd week of April,;997; L ' _
. 5. _ A copy of ~thegubrdei.fshé9t is seﬁt to the
‘ PO and another copy is given to the CO' for their compl-
iance.andvrepbrd,fj>jf“””' ' A T

S T “
. -]_ i -Ts ‘.‘l" ) - - )
P : o /’\\j
"+ ( V. TOCHHAWNG <

e | | - Inqiiry Officer.
- Charged Officery =~ Presenting Officey.

fopy for informstion and nocessary actiontor-
1-ﬂ30ard.4¢tn‘-ShfiLGuPta.Uﬁder:Secretary.td-thé Go¢t.of India,

1

4 3

R e



‘S?“—“ — :‘a. A—,I

e‘\\x

)

ANNEWRE~F

ADDITIONAL WRITTEN SUBMISSION QF DEFLNCE AGAINST MEMORANDUM
OF CHARGES:

i
In addition to the'written submission in response
to Memorandum No. C-14011/8/96-V&L dated 3.4.96, the -follow-
ing 'submissions are further submitted.

PRRA I

In para-16 Chapter XVII of Office Procedure 2
section II, 3-6 issued by DIRSP/1965 detail instruction
regarding delivery of Refund Voucher ‘had been stated. In
sub-para (2) of para-16 it:.is stated that Refund Voucher:
exceeding k,500/- and upto Rs.1 OOO/— may be sent by Regd.

‘post, acknowledgement due and in case of non-deliVery, the

assessee may be asked to.come to the office and tqke deli-
very personally. In para=-16(3). fornRefund Voucher over
Bso 1. OOO/— and upto f,5,000/=.an intlmatlon should be sent

to the asseéssee to take dellvery of the” same, but’ if he

asks it to be sent by post, it should be sent by Regd.
post, acknowledgement ‘due and in para -16(4) Refund Voucher
ot over Rs.5,000/~" ‘should be dellvered personally, unless o
the assessee spe01f1ca11y asks otherw1se, in which" case,'

"they ‘may be sent by Regd:. post, acknowledgement due, at
his rlsk. ' g

oo
!

Tt has also been mentioned -that "care should be
taken to despatch Refund Vouchers immediately they -have

“been signed by the ITO, also,.if, in any case, the ITO

" “doubts that the Refund Voucher will not reach the person

for any.reason, he may ask- the.assessee to take delivery

of it in the office", Instruction No. 1647 of the'CBDT dated
11,9.85 had statéd "it is a matter:of -concern for the Board

that.a feeling continues to persist among the tax-payers

“that the refunds are not granted promptly and that the

Refund vouchers are not being Sent;in most of the case along-
with the orders giving rise to refund. Also complaints are

being received. by ‘the: Board in. thisg regard. The Board would,
therefore, again like . to .emphasise ‘that the claims of refund

"should be: dlsposed of promptly and the Refund vouchers should

invariable ac¢company the orders giving rise to the refund.

k.

1" Contd. oP/Zoo

i
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The CIT/IAC are directed to ensure*ellmlnation of delay

in the grant of refunds" The above instruction including
such other instructions 1n this regard have partially modi-
fied after the Board had reviewed the position and as per
the 1etter F.No. 225/244/88-ITA II ‘dated 12. 4 1988 had
de01ded that -

(1) Refunds upto R.2500/- will henceforth be sent through
Notice Servers. However, in case of outstation assessees
the Assessxng officer may, if he considers that it wiil be
more COhvenlent and economical to., send these refunds by
Regd. post, send the refund vouchers by Regd. post(AD) .

such cases clear cut directlon should be issued to the
effect that the Notice Server will in no case, keep any
refund ‘voucher with him for more than 10 days whereafter he
shall handover the vouchers to the offlce for immediate des-
patch by Regd. post Assessing Offlcers will have to take
steps that these 1nstructlons are 'strictly adhere to.

(II) Refunds of amount exceeding m,2500/- will-continue
to be ent by dcvlsLered post. o o :
(III) In order to curb refund frauds, all refund voucher

‘will.heomarked "A/C Payee only“, as. agalnst the present
practice merely crossing refund voucners upto’ m 999/-

It is submltted thatlall 1nstructlons and circu- -

: 1ars regardlng 1ssue, despatch and dellvery of refund vouch—
.‘ers have been made w1th the sole 1ntent10n to ensure that
';the proper person/the claimant /the assessee recelve the ref-
'und vouchers. In other. words, the 1nstructlons, circulars
.are meant for ensuring the recelpt of the refund vouchers by

n;the proper/correct clalmant/assessee or the addressee. It may

falso be. submltted that no where, 1t is mentloned that if ‘the
| clalmant/the assessge comes. personally to collect 1t, 1t
should»be refused, . A .
\
As I h=ve already stated in my earller subm1551on

one of the unsteted reason behlnd the various 1nstructlons
“to send the refund vouchers byl post is to minimise or to

-remove complulnt avalnot the Departmental OfflClalS in this

e

I Contd...P/3..
é Rt
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(3)
matter. In actual field sltuatlons sometimes most of the
instructions of the Board could not be followed in letter
and spirit. In many cases if the ‘instructions are followed
literally sometimes practical difficulties have been expe-
rienced putting both the assessee and the Department into -
inconveniences and dlfflcultles speCLally in the Hill areas
such as in the North East where! postal dellay is a routine
. affair and road communication in a pretty bad shape. These
problems and difficultlies are experlenced only by those
e people working in such areas. It may also be noted that
- sometime the office concerned has no postage stamps due to
the perpetual shortage of funds under the head toffice
expenses' and number of refund VOuchers are to be held up
because of this reason. In such situation the-Assessing
Officers faces two pressures, one from the higher authorit-

jes for expeditious issue and delivery of refunds and other
from the assessee, The delay in such matter mainly form the
grouniof ‘most of the grievances petitions received by the
Department from the assessee.

- As stated above in the earlier 1nstructions,

the assessees were to take delivery of the refund ‘vouchers
'personally if the refund voucher was over fso 1000/- which
however, have been modified. However, there 1is not definite
and clear instructlon to refuse to handover the refund vou-
cher if the assessee, the claimant comes to the office per-
sonally. As I have submltted above the whole intention of .
all the instructions is only to ensure that the "addressee/
the. clalmant/the assessee receive the refund voucher.

In the instant case‘the assessee (who later on
were found to be bogus or flctltlous) had met me and reques-
- ted for taklnw delivery of tbe refund voucher personally as
-1f the vouchers. were sent by the Regd. post it would take
some weeks, sometime months to reach them on the ground that
postal delays are very common and road COmmunloatlons are
mostly unreliable and pretty bad. They also stated that
because of certain local feotlvals the labourers were press-
ing for early payments. In the spur of tne moment w1th the

Contd, . P/Hes
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bonafied pbelieve that they are the genuine assessee having
real and genuine problems had glVen instructions to the
Assess1ng Officer to handover the refund vouchers to them,
As I have stated earller I had done this as a measure of
good publlc relation as I found tnat after I joined the
Range in the middle of 1988, the 1mage of the Department
was not upto the mark and much more measures had to be taken
to improve the public relation of‘the.Department
: j

It was or it is a completely different matter
that the so called assessees are found out later on to be
only bogus or fictitious assessee’ trylng to defraud the
ex—chequer. My instruction to handover the vouchers in per-
.sons did not in any way change the status of the refund. The
S92 calfed assessees had filed their returns, the returns
were orocessed and these. were never suspected by the Assess-
ing Officer to be bogus or fictitious. If there had been any
1nk11ng of doubting the genuineness of the returns, it would
never have been: processed for grant of refund- by the Assess-
ing Ofilcer, Shri B. R. Purkayastha who 'is one of the offlcens
of the.Department hav1ng sterling quallty of head and heart
and - also a very high moral 1ntegrity with whom I had worked
in the’last more than 20 years. Instead of having processed
the returns, necessary steps would have been taken to book
the culprlt/the defrauder and thlS would have alerted many
such people 1ndu1g1ng in such kind of nefarious activities
puttlng many of the Departmental off;cials into embarrassment
and trduble in thelr dlscharge of thelr duties. I would submit
once again that even if 1nstruction have not been given by me.
the so[called assessee would in any way have encashed the re=-
fund vduchers in course of time with the delay of some weeks
or so.*The allegations that my 1nstruction have defrauded the

ex—chequer is not at all tenable. Whether instruction was

given or not the SO called assessee would have defrauded the
ex—chequer due to the defect in system in which there was no
way to ! check or to know that TDS certlflcates are genuine or
'bogus. Even when there is more or ‘less a perfect system, there
are sometlmes deficiencies in the worklng of the official and
in the’ present case there was total deficiency 1n:the system .
and»the,officials are made scape !goats. for the_faflure of the
system. . A

1

Contd...P/5..
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I would, therefore, hereby relterate that there
was not a slightest malafied 1ntentlon in directing the
Assessing Officer to handover the refuni vouchers to the

‘assessee personally., My instruction| had not in any way

facilitated the defrauding of the ex-chequer. This did not
obviate my maintaining absolute integrity and devotion to
duty. This also did not in any way also had shown my conduct
unbecoming of a Govt. servant. Therefore, there was no con-
travention of Rule 3(I), (II) & (III) of CCS Conduct Rule,
1994, Rather it was taken with the bonafide intention as a
measure of good public relation to improve the public image
of the Department which is found wanting most of the times.
It would rather be noted that as a responsible officer to
live upto the mxpectation of the service to which I happen
to belong. I had been doing a fairly good and commendable
work in improving the public re&atieﬁ works of the Department:
thereby enhancing the good image ofithe Department. It may
also be mentloned that con31derable apprec1atlons and favour-
able comments from the publlc i.e,. the assessee have been
received by me durlng the last 20+ years of my serv1ce in
the Department. It is rather a cruel joke played on me that
while trying to do maximum good. public relation work serlous

. aspersions have been cast on my integrity for such a -&tray

bonaflde actlon taken without any trace of malaflde intention
which aswan officer has to be taken in the actual field situ~
atipns‘in-the day to day running bf;the administration.

\ : S ( N}NQHUNGDIM ) ' ijg'
o Addl. Commissioner of Incqme-tax,
Range TR Dibrugarh ‘

o
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101
weRliel ' Fro= é$x
{00, B,5. Dhillons - do - CLT (A} PATIALA
101, Ramla Kant Tripathi ~ do ~ LT JUNAGADH
102, Smu. Yinlta Chopra = Jou = Cl'T RAJHOY X
104, §.C. Gangwar o= dy e : CIT (A) BHOPAL .

U eIty alnxh VIT {A) ¥i Quleutte QIT {A) Varanaal
105. P Shal MiAA) bBangalove CIT {A) XXXl Mumbal \
106G, ¥, K, Chopta CIT {A) Borlelly CIT 'Amvitsar
107, 5at, Hardeep Raur  CIT Amritsar piT (fnve ) Ludhiuna
108,0.K0 Yohra DIT (inv.) Chandligerh  CIT Jamayu
{0y, SV ManJu huhhicipul CyrpEHLENL NULHQSIVY) o-;z‘--:,».} Slemsend Ligas s

‘ Dalhi. ,
110, LK Koo lwal ©CIT (A} VIL Almedubud  Vit=iil Alimedabad- -
L1, Ko Goel 7 CIT (A) Allehabad CIT Allahsbad
112, Rarinder Singh CIT (A) Rohtak CIT Rohtak
143N 4 Ben Gupta CET (A)=11- Calentia - o1T- VI-Calentte. -

114, n.K.3Pandey CIT (A) varanasy _ Uit varanasl
115,Y /K, Aggoevwal CIT (A) Udalpur CiT Udalpur
LiG, A.K. malik CIT (A) X Caleutta CIT X Calculta
1V7, L. Chatterjed ciT {A) 11l Calcuirta ClT VIl Calcutta
11d. A-9- Thoakur eLr (A) 1 Mumbal CIT X1V Mumbni
115.v.5. ¥ahl H(AA) Mumbal pl, ITBC Mumbai
120.P.Ray CIT Dt 1TSC Delhi DIT DOM4&S, Delhl r
1hi.n.0. Koyt ) crtT DR L1 178U Dull:l Ljet LAy XXV, -Oelhid et .
122.¢,C.  Sinha : CIT (A) XXVI Delhi ... gC!{\?ﬂ- 10 IS 1 Y o

- : : Delhl
123.8halini Sharoma CLUEY Xy Delli CCIT {DR) 1 T8¢~
Delld

1244 k. Ranghabhushyas CIT {A) XX VDalbi CLT Vi1l Delhl
126, P Ly 8ingh ‘ CIT VIiil Delhl CIT § Delhil-~
126,50t. Saro) Buls CIT (A) XXX:Lelbhi bl (RSP&PR)

G o P - - Relhds
199 . 0.4, Mathada - -~ + CIT (A) Chondigarih | SHIT (1nv.)

' : Lo : “ghaudlgara

4. The commismloners of Incora Tax o have Lo hwdddng
addleional charge will Le relived of the suame s.e,T Lo dutel{s)

the fneumbentn ‘wu pru-.-.u!_ud‘/t.rauq(‘orrod Lale L over bBheic o how

onRignMente. Qfflcura whu acu sl BivHO®, D) 10 2B, 24y ; Y0y 19,

daputoation/long turam tralning are requeated Lo Joln, thelr place
uf  posting owv promotlon’ by 23/9/97 poaktlvely“i falling  whieh
the vacant ' poola will be offered to tha officer 'who are in the
ustended pansl sirlctly according Lo thelr senlorlty und us ped
the directiunu of Lhe Appolntegnts Comnittue of tho Cablinot,

- : (JiL Sawhnay) _
Undo:\&oc:caary-hc-khs.GWVarnmﬁn%-vf‘kNJEW"““

(e I I
1‘2'" 120

%

1
Xh

<
753

S P TAES:
AN

22 ey S R AT
5% G s o
n}; ZIAY ,.'

s
R

5,




P | Nozzou/:/gt(:sum)/ﬁmgwg H“ L

B: RS Governmont of 'ndla "¢ wews s
Vé o Ministry ol Parsonnal, Publio Gilovancos and Penslons // . e
e ‘: Doparunon(o/ Pa/sonnal& T(a/n/ngn e ! . ' Y Lo
Bl . . . o W , «Nonh Block Now Dolh - 110001.. . f v
’ ‘ ' f * 'Iltl Dﬂ‘o .‘ho 14(’7 Sopf, 199? fa
OFFICE MEMORANDUM (H e “"T”“‘“"""’“
Subjoct: Promqfion of Government servaais against whom dmcrplmary/cour( procooedings aro pending or,_ - ;
whoso Conduct is under lavestigation « Procoduro and gu:dahnos la be lollowed ‘ ) S
;',','.’1;3',’,‘ 6.80 - dum’jﬂ:;l:r:,i:\r:;gno;iglggdlroglodblo talor tlo Duuadmonl ol Porsonnol & Tralnlng OM No0.22011/2/06-Eotl.(A) . . p
12,64 Yy, 8nd subsequant Inslructions Issuod liom |ime to tima on the above aubjoct and 1o say -, N
;;7 EsILA thal the prooodure and guldelinas 10 ba lollowud In the matier ol promolion of Governmont servants agalnst - vt ot
T9-EattA whom dnsclpllnnry/court proceadings are ponding or whose conducl Is undor invostigatlon have baan reviewod - " 2! '
12 * catelully, Governmenl have alsa noliced the [ndgemaont dated 27.08.1891 ol tha Suprema Court In Unlbnof . *' .
;:s.em.l\ : India elc. vs. K.V, Jankiraman elc. (AIR 1991°52 2010). As a rosult of the revlow and In suporsossion of allthe . " '
' I01-EaLA ! earlior lnsuudlons on tha subjact (reforred lo lit the maigln), the procodure to be followad In this rogard by the """~
TR ‘ -aulhoritios. ooncomod Is lald down In |ho subsoquonl paras ol (his OM 1qr lholr guldoncn Y
! Qoverament 2, At lho tme of consideraiion of the cases of Govorninont sarvants lot promiolion; dotails of Governmant ",""

rocedure wlil ba
)ll.

1 1o whom Sualed (,vservants in lhe consldaralion zanse, for promolion lalling undar the (ollowlng Falegones sllould ba spocmca\ly.

broughl \o e notice ol tha Qeparimental Promotion Cosnmlueo = L e ' ‘

o) {. Governmenl servanis under.susponsion; : e e !
o ME ii) 3 Governmenl sorvants in fuspect of w whom 2 charge sheal has be o lssuo d and lhe dnsm linar ‘
l\ N ; procagdings are ponding;and © - - ! Z AR Pne

‘ i) *} Govoitiment servants in raspact of whom prosaculion Ior a criminal charge_js ponding, ,“ ~ R

’;; ":’.:’):c‘fg""" 2.1'Tho Doparimontal Promollon Commillee shall nsgoss. the suilabllity ol the Govornmun( sorvanl' ' L

nent servants comling within tha purzlew ol the clicumstancos maentionad abovo alongwith other oligibla candidatas wuhoul

lovd. . lakmg m(o consideralion tha disciplinary case/ctiminal ptoseculion pending.! The assossinont ol tha DPC,”

mcludung ‘Ualit for Promolion’, and tho grading awarded by It will be kept in a soaled covar. Iho oovﬁr will bo ' S

. aupuwcnbod Flndlngs rogarding sultability. for promolion lo the’ grado/posl ol e 1 ﬂhpbcl ‘ol Shil ‘('-'.‘l' "
T R SO UTORRTPTIINE vrerennnneeenee{niame of the -Govornmian) sorvnn\) tiot 10 bo oponod lnll the. i )

lermlnallon ol the dlsclpllnary casao/criminal - prosecution agdlnsy “Shel. .Su

i iiiinsasssmsasssberessabessinssassantonts veevrereenecins The procoedings, of the :DPC naed only conlain the note 'The S
. ' Ilndmgs nro;cunlalnod In the attachod soalud covor', The aulhorily compolent to {ill the vacancy should be

separalgly advised 1u (il tha vacency In tha higher grado only In an olllclallng capacity whan tho'tindings of the -
DPGIn’ (especl of Ie suilabllity of a Government sefvani for his promotion are kupt In  ceelod caver,

ure by subsequent . 2. 2 The samo me prosodute oullined In para 2.1 abovo will be {ollowsd by the subsaquenl Dopartmentat . .¢.
Do - Promotljon Commiltaes convanod till the dlSCIpllnalY case/cnmmal prosecullon against the Goyeramont . * ™

R

safvant concorned Is concluded. .. T A TIPS Cot
ster goriplation of ~—30A (ho conclusioi ol iive. duscuphnary caso/cnmlnal plOSOCUllOﬂ which rosulls In dropplng of allogahons
| omy gavaledmina g against the ‘Govi;"sarvanl, the sealod cover or covers shallba opened. in case the Government gervant is .
ullon,’
S wmplelo!y exoneralod, Ilw dua dale ol his promolion will be detormined wilh Talerence lo the posiliort: asszgnod [
. lo him in lhe lindings kopt in lhe se alod covor/covers and wilh rplawnce o tho data of promalion ol his next junior JRr
o] on the. basn“'"l §Uch posilion, The Governmioni servanl may.be promoled, il necassary, by revesting the juniars_
) ' most oillma\mg person, He may bo p promoled notionally wilh relerence to the dale of proshotion of his Junior, *; .,‘.
Lt . -| Howavar, whaiher Ihe ollicar concerned will bo onlitled to vny arrearg of pay [or the petiod ol nolional promotjon"'; 4 ‘, h
v b ldne ‘procoding the dalo of actual prornolion, any il'80 1o what extoni, wil bo docided by'the appoinling authorlly by - .
P leklng inlo consldomhon all.the facls and circumstancos ol tho dcscuplma(y procaading/ciiminal prosoculion, '
' Whora the aulhou!y donias arears ol calary or pant of i, it will record lis reasons for doing so. Il Is nio} possiblato’ !
anlicipale and enumerale exhausiively all the circumslances undor which such denlals of arraars ol salary or |
par ol t may bocome necossary, Howaever, here may be cases whero the procoadings, whathoer dlSClplInaIy or * H
criminal, ate, lor oxamplo dolayed st lhe Instance ol the ermployoo or the cloaronco In tho discipilnary "
» proceedings or acquiltal” In the ctiminal proceedings Is with banolit of doubt or on account ol non-availability of :
‘ ovidonce due-lo the acls allribulable lo the omployao elc. Those are only some ol tha circun)stances whoto
' such donial can be justiliod. . " SRR

.

MRS

KRR | any ponally Is Imposod on tho Governmunt servant as a tosult of tho disiciplinary procoodings of I he
is found gumy in‘the criminal prosocution sigainst him, \he lindinga ol (ho sealod covar/covars shall not Le acted
upon. His casa for promolion may be considered by lhe nex'DPC in the normal course and ha nng regard lo the
ponuily hnposod on him, ¢ . '

32 ’Is olso clarilied that In a casdwhere dlsclpllnary procoodings havo, boon lald undor the relavant o
dlsclplmaly tules, ‘watning’ should not boe Issued as a resull of such procoodings. If it is found, as a result of the * /" ** '
plocoodmgs Ahal some blame al\uclms 1o tho Government seryaql, al leutzl \l,;) ligtialty 01 con.‘um should bo !

. Imposyd. -

onthikfevlew of S4T |s nocoasary lo ensura that tho disciplinary cwsolcdmlml prosoculion- Instiluled ogainst any

vd Caver” oane, Qovarnmarit sarvant Is nat unduly piolungoed and afl eliuns 1o finalise oxpaditiously the proceadings should ba -
tikon so \le the noed lor kooplng ihn ¢aso of a Govornment servant In a sealed covar lu linliud Jo tho baraut
minimun.” 1t has, tharelore, beon decided thal the appomlmg authorities concernad should.roviaw ‘
complolmnswcly tho casos ol Gavernment sarvants, vho3é Suitabiiity for promotion lo o highar grcde’h.u baen ;
kopt i a saaled covar on tho oxpiry ol G monihsliom tha datn ol convoning tho first Dopmlmonlnl o] ?Jmollon Lo
Oomlmlloo which had adjuduod hns suilability ond kapt its findings- In tho snalod caver, Such u ravipw-should bo ’

.
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. .| “sorvantin a soalod covor,
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& | accounl whoare tho departmenta
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«d cover procedurs
sonllemation,
S

od cover procedure
lcable to olflcers

ing undsr, cloud alter
ilng of DPC bLul belate
mollon,
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“dono subsequently also every six months. The rovlew should, Inter alje; vove

disciplinary proceedings/ctlminal prosoculion and the (urthor meusures lo ba taken 1o 0xw L.

complolion. . . !
5. In spite ol the six monthly roviow ralorro
discipfipary case/ criminal prosecution against 1l
oliwo_years Jrom th date of the maaling of the
: X in such asiluatin the gl)__poinling avihorily may 1oviavt
orvanl, providod he la not under suspanslon, 10 cois
koaping in view tho lollawing sspacts.—

dto in para 4: abovo, there moy
10 Goveinmont s

3)  Wholhor tho piomotion of tho ollicor will ba against public Intorost;

bl Wheiher the chargas are gfave anough lo warrant continuod donlal o

¢}  Whalhaor there Is any likolihood of the case coming'lo 8 concluslon

d) Whather tho dealy In the finalisation of proceadings, doparimon
Inditocily attributable to tho Govornmant sarvant concainod; and

0) Whathor thore Is any lialihood of misuse of olliclal position wh

occu‘lpy'aller ad-hoc promolion,
v casa/criminal proseculion.

Tho appolnting authority should also consull the Contral Duroay ol Inv
| procaedings of criminal prosoculio

which may adversely. a

1

n arosa ov

oL et

by the Bureau,
clusion that it would not b

5.1 In case tho uppainting authorily comos 10 a con |
case §hould.bo,placod bol

allow -ad-hocipromotion 1o the Goveornmant sarvan, his
pormal courso altor tho oxpiry of tho two yoar porio
ad-hoc basl;s. Whare the Governmant sorvant
P{omolion Commitioo should maka ils assessmonl on |
© servico withoul laking into accounl the ponding
5.2 Allor a docision [s lakun 10

be Issuod making il clear In the ordar ltsell thali~
\hgi ptometion is boing made on purealy ad-hoc
erirogular promalion; and - oo
- tho promolion shall be *until further otdors®
Governmonl rosorvo tha tight 1o cancol the ad-hocpjo
. seivwanl lo the pos! liom which he was promoled. »
- 6.3 1l tha Government servant concorned is aoguilled In the criminal prosecu
or ls (ully oxonorated in the dopantmental procoedings, thn_ad-hoc promotion
_and thu promotion treated as a reqular one trom tho dale ol 1ii6—5d'lho‘c promo

. cisso the Gb’vornmon( sorvant could have normally got his u}g‘ul'ar promall
.ad-hoc prormotion with felerence 1o his placement’in the DPC procesdings

actual daie ol ptomotion of the person ran

allowod his due senlorily and banslit of no
¢ 5.4 Ilihe Govornment servant s ol 3
grounds and Governmant eithor propases 1o lake up lio malter to a hi
Jeparnontally or il the Government sorvant is nol oxohe;r,a\ed in the
Qlomolio'n;gran\_ed o him should ba brought lo anend. * =~ o
6. Tha procedure oullined in tho praceding pat_asxsl,_\o'uld also be fo
licer under suspensiun, elc. A permaneni vacancy should b

ced in sealed coverby the OPC. . : Co

s‘1ecommondod lor p

he basis of the totalily

disciplinary case/criminal

may
5 )
F i)

licn

lional promotion; as o_nv}isagod inpata
cquilted on merils In the ciimi

Pl
ot

conlirmation of an o
when his case is pla
7. AlGovernment sorvant, who [
butin wh§>s'e case ady ol the circumsiancas mentionod In para 2 above a
DPC are recaived but belore ho ls aclually promoted, wil ba,considorod as
cover by the DPC. Ha shall nol bo promoled unlilhe is complelely exoneraled ol th
provision's contained in this OM will ba applicable in his case also.
- ' onnol satving In tho Indian Audit and A
d alior consuliation with the; Comptiolior at

rigo allo

6. I sofar astho pors
insttuctions have boon lssuo
13

wvantis nol concludod dvon alter tha ve; ™
first DPC, which kept ils lindings In respe

k_iur the doslrabillly ol giving him
q

| promolion; ,
in tho noar future;
lal or In a court ol faw, .js.not

osligation an
Lol -tho in

d 10 docido whathar tho oflicer i
) cons,ldorod‘!or,ad-hOC'plomolio

proseculion against nim.

promole a Government servant on an ad-hoc basis, an vidur of prormotion
p;sis' and the ad-hoc promotion will nol conlor any right
It should also bo Indicated In tho ordats that the '
molion.and revert at any lime the Govarnmunl
olroady mado moy be conlirmed

on lrom’

kept In tho soalod covai(s) and the
ked immediataly junior 10 him by the s

nal prosocutlon but pulgly onto
ghor coutt or 10 procaod Qai
dopanmonlal‘plocoodings. the ad-hoc

loviod in considering the claim los

A,

romolion by the Deparimental Promotion Commiltod

# his caso had boon placed In-a soulod
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\d Audilor Genoral of India, i
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o-thel®
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9, .}‘:lifwdi v§(sion will lollgw. : ; o ‘ ""icui‘/(wwl/' : “
’ S (M.SB. BALI) ;-
' o .DIRECTORA |
To : ) R - .
Al Ministiies and Dopanmnnls'ol.lhn-Go‘vcmnwnl ol India with ysual numbar ol spgra,copies. - J :
No. 22011/4/81-Esti(A) Daled thoytdth Sept, 1992, 4 P : L o
Copy lorwatdod for iinlormation 10~ S . - T . :
1. Ceniral Vigilanca Commission, Now Dathi. 2. Conlral Bureau of lnvostigation, Now.Dalhl. :
4" Urlion Public Service Commisslon. [Hove Palhi 4. (;)orEp\ro[loLand Auditor Gongral' Now ol , .. |
/¢, Pigsidont's SgcrotarialVico-Prasidant’s SocrutatialrLok Babha Secislalidv .:1‘3 Snlzh.ﬂ'Socnlola{l’al -
d h d .. - - . , o . J R P . 1
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s Au/¢g—)d/LON/CT/9 3-94/Pt. IV/ZOSTZ -
U | ' GOVERNMENT OF ; INDIA | - .ﬂﬂ

7 - MINISTRY OF FINANCE

OFYICE OF THE COMMI&SIONER OF INCOME TAX
SHILLONG ¢ POST. BOX "NO,20, - ' DHANKHETI,
: SHILLONG~793001

Dated,Shillong. the 25th Saptember,1997.

i

¢ i :
_ , b jec Departmentaltlnquiry against Shri.
;o : : N, Lhungdxm, Addl.Commissioner: of . .-
I Income-tax, Dibruqarh Ranqe Dibrugarg

: ] | i - P
Present 3 1. Mr. N, Sahay, Presenting Officer .f~?”

° ‘
1

CATLY onacq QHELr,, - ’!= B *wﬁw'”

the Reguddx Hearing (RH) commanced today. Shri R

No Lhungdia, tae uhargod Officer’ has conveyed to the” IO L
oa teclephone that he does not wish to be present in- person mgﬁ{
v thils cay, He has caly requested that his Written Submi~J' ﬁ‘

folon already «UL;xttQJ may be taken into consideration.'
. I '

Tha hrc~anting O&ficer, Shri N. Sahay is prdsent
for the acar:ing todaye He has also producad 5OVen . witneasos
who will he produced be fore the ,court as- and when'&equired.
The PLO&HH»LDJ OxiJcer nas also’ produced photocopies of docu-'-
" ments listed which are “ubmitted toddy.

Six witnesses ware duJy p*esented and examined,
end thelir rocorded statements have been submltted and taken
ints recoxd ond d y ﬁarked P01 t@ PW=6, The seventh witness,'

» thi‘ﬁmulyﬁ ﬁanjrn att 4fharJae-hab buen dropped by the PO.

For the rest of witnéssss’ who have not APPQa£°d
today, the U ddes not inu;st on' their appearance. ;ﬁ“i' ;fi

S
Tre BO dueo not ‘wish to submit any briaf in thio i
Rt caso, His oral arge h&nts wpze haardo.; “ﬂﬂz; '

The Original . DOLumentb_in thio case: could not be
produced by the PU us the sawme axe ‘required in the Cour»,

‘Hence, only, phototcopivs had bce ~ supinitted which- have been
accepted, A copy f£of this order iy to be giv LP the PO and

o T Lf)g/y):“/ )

Lo N R ST N | (V1mmmm)
’bﬁ" _ AR Mg : ngu ry Officer -
S [ N i
RS T , t
('\"“ IR LE A T S .")—“D/ /é/ . L o H
. | Y u‘hql'cncre.arf %o the Govt. of India(VEL), -
S Cgﬁbg.J Doard of Djlect fanua, New Delui~110001.'g’
o Se heowwy ”Jn»Joncu). Jew Delhi.

,,,,,

!
st ,Llusogjuqoﬁ of Incoma=-tax, Patnao
=y
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. No. Vig-23/Con/CT/93-94/Pt. IV/
OFFICE OF THECOI\MSSI()NER OF INCOME-TAX,
' . SHILLONG ::: POST BOX'NO. 20
SH]LLONG 793 001 (MEGHALAYA)
Da’ted' 22.10. 1997

Sub: Depanmental inquiry agamst Shri N. Lhungdim, Deputy Commxssxom,r of
Income-Tax. Shillong Range, Meghahya‘

REPORT OF THE INQUIRY OFFICER

1 THE l’ROC’EEDLNG | y

1

The mnnstxy of Finance (Income-tax Department) initiated disciplinary proceedings

ANNEXURE-T A, .
Al RE-J Re.

. under Rule 141 of the Central Civil Services (Classxﬁcauon Control and Appeal) Rules, 1965

‘aoamst the ofﬁcer as mentioned below:
‘ | i‘

Name and desiignatjon . Disciplinary Authority * Order appointing the

Of the charged officer A . v Inquiry Officer (I0) and

L Presenting Officer (PO)
: C '

Shri N. Lhungdim, DCIT, -Commissionier of Income: . No. C-14011/8/96-V&L

Shillong Range. Shillong. ~~ Tax, North Eastern Remon dated 14.8.96 and dated

' o ;. Shlllong .‘f-‘ - 9.12.96. -

' . l ‘ V T
1. I was appomtcd as I!l(]Ull'\/ ()1ﬁc,u (10) and Shri N. ‘Sahay. DSP CBI Guwahati was

appointed as Plusemmg Officer (PQ) in thé case cited dl)OV

Proceedling has been held in 1espect of the above named omcel by holdmo preliminary

as well as regular hearing. ~ : i

d. Shri N: Llumodun was func uomuo as the Dq)uly Commissioner of Income-tax, Shillong
Range. me uhala\ a during the relevant penod 1€, durmg 1989

3. The allegatlons which are the subject matter of these mquiries ploc,eedmgs agamst the

officer relates to his failure to maintain absolute mtegrity. and devotion to duty in as much as he
violated the instructions of Central Board of Direct Taxes by passing order to hand over refund
orders to the persons who made the claims, ‘contrary to the said Board’s instruction, resulting in

refunds to th<, tune of Rs. 1,60,602/- being given against claims which were later found to be
fictitious and based on bogus Tax Decluctxon Certxﬁcates -

4, = The prehmmaxy hearing of the case was held on 21 02. 97 As some photo copies of the
listed documents were lying in the Court, the P.O. assured that copies of the same would be
obtained and make them available to the Charged C diicer. The Charged Officer also stated that
he would not‘need any Defence Assistant, and that he would not have any witnesses in his
defence. Subscquemly, Shri N. Lhungdiny, the Charge Officer, was requested to contact Shui N.

Sahay, the P.O. for the purpose of’ examining the documents, prior to the regular hearing to be -

fixed. Vide his letter F. No, Estt-1/E-195/92-93/4094 dated 12.9.97, Shri N. Lhungdim, C.0O. had
intimated on phone that he did not wish to be physmally present, and that his written submission
against the memorandumn of charges may only. be Con31dered in his defence. The same has been
duly noted in the Daﬂy Order Sluct

THE CASE AGAI\IST SHRI N. l.,HUNGDIM - IN DETAILS

5. The qumnent cited 25 documents and 12 witnesses in support of the charge w the

Anpnexure-1. and II to the charged memo. F Towever. duri ing the regular hearing, the P.O. dl()p[)n,d

L




“one witness, namely Shri Amlya Ranjan Bhattacharjee who was to prove that A/C No. H/1/160

dated 15.02.89 was introduced by hum. Five witnesses at SL. 1, 4, 10, 11 and 12 as per Annexure-
IV did not appear, and the P.0O. did not insist on their subsequent .appearance. Copies of the
depositions of witnesses who appeared were submitied to the P.O and 1.O. The witnesses were
examined. The.P.O. declined to submit any written briefs in this case.

1L ARTICLES OF CHARGE

t

0. The statement of articles of charge against Shri N. Lhungdim are reproduced below:

|
t

4 ARTICLEI | |
Shri N. Lhungdim, while posted and functioning as the Deputy Commissioner, Shillong
Range, Meghalaya during 1989 failed to maintain absolute integrity and devotion to duty in as
much as he violated the instructions of Central Board of Direct Taxes contained in Board” letter

" F. No. 212/753/79-ITA-II dated 09.10.1979 and rei‘teffated in Instruction No. 1530 dated

10.10.1983 which state that all refund orders should be sent by registered post only. He passed

~ orders. contrary to the letter and spirit of the above mentioned circulars by directing the handing

over of refund orders amounting to Rs. 62,582/- and Rs! 98.020/- to Shri H. Lalanpuia and Shri J.
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Anthony respectively, the alleged assessees, who turned dut to be bogus, thereby putting the state S
exchequer to a loss of Rs. 1.60,602/-. He thereby showed lack of integrity, lack of devotion to

duty and conduct unbecoming of a Government servant and thereby contravened Rule 3(1)(1),
3(1)(i1) & 3(1)(iii) of CCS(Conduct) Rules, 1964. i

1T THE CASE;QOF THE DISCIPLINARY AUTHORITY -

7. The case of the .disciplinary authority as given l]ll the statement of imputations is given
below : A . i -
Shri N., Lhungdim was posted and functioning as DCIT, Shillong Range. Shillong
(Meghalaya) during 1989. o a : ;

. R ' . 2t

2. Two Returns of income in the names of Shri H. Lalanpuia of Happy Valley, Shillong and

Jonthui Anthony of Assam Rifles Colony, Nangstrin, Shillong were filed in the charge of ITO,

Ward-I, Shillong. These were not supported by any claim of refund as required u/s 239 of the . -
Income-tax Act, 1961 read with Rule 41 of Income-tax Rules, 1962. The returns were assessed °

w/s 143(21) by Shri B.R. Purkayastha, ITO, Ward-1. Shillong and he also issued L.T. refund order

No. B/6:252922 dated 14.02.1989 for Rs. 62,582/~ and B/6-252918 dated 10.02.1989. for Rs.
98,020/~ for the assessment years 1986-87; 87-83, 83-89 and 1986-87, 87-88, 88-89 respectively

“in the name of the aforesaid two individuals. -

3. Conrary to directions contained in Bowd's letter F. No. 212/753/79-ITA-I dated
09.10.1979 and reiterated in Instruction No: 1530 dated 16.10.1983, Shri N. Lhungdim ordered
Shri B.R. Purkayastha, ITO, Ward-1, Shillong vide letter No. A-35/88-89/2353 dated 10.02.1939

and No: A-35/88-89/2890 dated 14.02.1989 to hand over the LT. refund orders to the concerned

assessees personally instead of sending them by registered post. The proper procedure in respect

of issue refund orders was not followed. and lhe refund orders were handed over to the two
o gel e i . -

individuals who were subsequently found to be bogus and fictitious assessees. It was also found
that the aforesaid returns were accompanied with bogus'TDS certificates and in actual fact there

was 1o such TDS nor any such amount was deposited to the credit of the Government. Thus the

exchequer was defrauded to the extent of Rs. 1,60,602/- through bogus claim of refund. This was
facilitated by the Instructions dated 10.02.1989 and '14.02.1989 issued by Shri n. Lhungdim,
DCIT. to the ITO, Ward-1. Shillong. . _ - : -

4. ShriN: .Lhmgdun thereby failed to maintain absolute integrity and devotion to duty and

showed conduct unbecoming of -a Government servant and thereby contravened Rule 3(1)(1),
3(1)i) & 3(1i(iii) of CCS (Conduct) Rules, 1964, . -
: - . . it
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IV ANALYSIS OF THE CASE

The case records, including the oral submission ot the P.O. and the written submxssxon of
the C.O. have been examined car erully - :. ,

SOME FACTS RELEVANT TO THE CASE s

o

As T'have recorded in the course of the regular hearmg, the C.O. did not wish to examine
the documents, and was not also physically present at ‘the hearing. In a word, the CO has not -
disputed the imputation of misconduct as laid out inthe Statement at Annexure-II, made in
support of the Article of charges framed against him, -and has not -challenged any of the
documents or witnesses as submitted by the department. The P.O. has also not submitted any
briefs in writing. Accordingly, the case is to be considered against the statement of imputation as
per Annexure-II. The gist of the case is that two returns’ ‘were submitted in the names of Shri H.
Lalanpuia of Happy Valley, Shillong and Shri Jonthui Anthony of Assam Rifles Colony,
Nongstrin, Shillong to the ITO, Ward-1, Shillong. These returns were not supported by any claim -
of refund as requlred u/s 239 of the Income Tax Act, 1961 ‘read with Rule 41 of the Income-tax
Rules, 1962. The returns were assessed u/s 143( 1) by Shri B.R. Purkayastha, ITO, Ward-1,
Shillong, whoialso issued I.T. refund orders No. B/6-252922 dated 14.02.1989 for Rs, 62.582/-
and B/6-252918 dated 10.02.1989 for Rs. 98,020/- for the Assessment years 1986-87, 87-88, 88-
89, and 1986-87, 87-88, 88-89 respectively m the names of the aforesaid two individuals. As per
directions contained in Board's letter F. No. 712/7532/79 ITA-1I dated 09.10.1979 and reiterated
in instruction No. 1530 dated 16.10.1983, all refunds orders should be sent by registered post
only. ‘As such the above mentioned refunds amounting: to Rs. 62,582/ and Rs. 98,020/-
respectively, were also required to be sent by registered post only, as per procedure laid down by
the Board. The two persons named above, namely S/Shri H. Lalanpuia and Jonthui Anthony ‘
approached the ITO, Shri B.R. Purkayastha, and requested that the refund orders may be given to
them by hand, but Shri Purkaydslha did not allow the same, as recorded in his statement.
Thereafter, the concerned two persons aforesaid met Shri N. Lhungdim, who was the Deputy
Commissioner in charge of Shiliong Range, and made the same request. As per the statement
made by the C.0..in his written statement, he gave instructions directing the Assessmg Officer
(Shri B. R. Puikay astha 1 this case) to hand over the 1efund orders to the assessees (AS/Shri H.
Lalanpuia-and J. Anthony) which he admits was not in confomnty with the existing instructions
which required it to be sent by Registered post. However, in this regard, the C.0. has submitted,
through his written submnssxou the following plea:

9. As far as-he could remember, lhe said mstmchom were given under peculiar
cxreumstanees The said assessees (who later on became bogus or fictitious assessees) came to
/ him and.told him that they were to receive refunds and if these were sent by Registered post it
would take two weeks sometimes months to-reach them. They stated that their labour payments
have been overdue and the labourers were pressing -for early payments because of certain
festivals and urgent persoml expenses. They further stated that as they were in the town/capital,
they requested that they should be allowed to take vouchers in person to avoid postal delays
which was common in this. part of the counuy. The C. () ‘therefore states that he had given the
mstructions as a measure ol good-public relation as the Depmmem had been having a very bad
public relation” and criticism in this area. His understinding of the spirit behind the Board's
instructions to- send refund vouchers by post is to minimise or eliminate complaints against the
{Depanmem officials in this matter. In actual field situations. he states that it s not always
possible to follow the Board's instructions literaily due to many practical difficulties which often
puts both the department and the assessee to difficulties and inconvenience, specially in the
North-East where communication is bad and postal delays are common. The instruction,
according to the-C.O.. was passed with the best of intention. namely to improve the image of the
department and also to mitigate the problems of the assessees. The C.O. also stawes that his
mstructions to hand over the vouchers in person did not in anyway change the status of the .
- refunds. The returns were filed by these so called assessees, and were processed for grant of
/reﬁlnd. without Shri B.R. Purkayastha, an officer of sterling quality and high moral integrity ever
~ suspecting that these were bogus or fictitious, states the 'C.0O. He therefore asserts that even if
such instructions had not been given by him, the so called assessees would in-any case have
‘encashed the refund vouchers in course of time with a delay of some weeks or so. He therefore
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denies the charge that his instructions have defraud the exchequer. According to, him the fault
lies in the system as there was no way o know whether TDS Certificates were genuine or bogus.

10.  The incident on the basis of which the present proceedings has been drawn up, occurred
sometimes during January & February, 1989. At this time, it was apparent that it was a matter of
concern to the I.T. Department that there were large numbers of complaints from assessees
regarding irregularities in the matter of refund issues. The Board had. vide Instruction No. 1647
dated 11.9.1985 issued direction in regard to Exl)editious disposal of Refund applications
relevant portions of which is reproduced below : |

3 The Board would therefore again like to em[;hésise that the claims of refund should
be disposed off promptly and the refund vouchers should invariably "Wpany the
orders giving rise to the refund. - .

4. The Board also desires that steps may be taken to carry out surprise inspections by the
Commissioner of Income-Tax/Inspecting Assistant Commissioner of Income-Tax .to
find out whether refunds are granted promptly and interest is paid in cases of delayed
refunds. The Commissioner of Income-tax/Inspecting Assistant Comumnissioner of
Income-tax are directed to ensure elimination of delays in the grant of refunds, etc.”

FINDINGS: | y

During the course of the hearing and Cross examination of witnesses and inspection of
~documents produced bcf/one’mc, it appears that nothing could be inferred that Shri N. Lhungdim
has malatide intention 6T defrauding the revenue or causing loss to the government exchequer. It
ais ]an ndenied fact that Shri N. Lhungdim has acted in contravention of the Board's standing
“Instruction, while issuing instruction to hand over the refund voucher to the claimants by hand.
However, this also appears to be an action arising out of:his desire to keep up the good image of
the department, in its dealing vis-a-vis the public. . ' |

1 (V. TOCHHAWNG)

.. Commissioner of Income-Tax,
Shillong.

~ Inquiry Officer.
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IR | F.NO.C-14011/8/96-Va&L %q% .«
ERE - GOVERNMENT OF INDIA a
| MINISTRY OF FINANCE

o DEPARTMENT OF REVENUE

CENTRAL BOARD OF DIRECT TAXES
l
New Dglhi, the 7th - Aug,1998.

MEMORANDUM

; _
A . Memorandum of charge dated 3.4.96 was issued to Shri
N.Lhungdim,  DCIT alleging failure to maintain:- absolute
. integrity and devotion to duty and conduct unbecoming of a

‘ Government Servant. : :

2. shri N.Lhungdim denied the chargés. Consequently, an oral
inquiry was ordered in his case. The Inquiry Officer has
submitted his report dated 22.10.97 exonerating Shri Lhungdim

of the chargeié///

J PR 3. Ho é&er, the Disciplinary Authority is not in. agreement

r @Q with /the 1.0’s report on the ground, that Shri N.Lhungdim did

.)%%\ ordetr handing over of the refund orders across the table which \
h@é not been denied by anyone, including the officer himself in

Y yiolation of departurq_i%%ﬁ”ibg_ggpartmental instructions to ,

6&- the contrary. Further ,™ ¥i  N.Lhungdim did not know the/ '

v ! asessees and, theréfore, his direction to hand over the refund .
orders persongdly to such strangers amounted to an act of
indiscretibn\Sztraying’lack of devotioén to duty. "

T Sl

4. In view of the fact that the Disciplinary Authority is in .

disagreement with the Inquiry Authority, shri N.Lhungdim is

required to submit his comments within 15 days of receipt of
\this Memorandum. A copy of the I0’s report is eycloiff.

g

shri N.Lhungdim, ,

Additional Commissioner of Income tax,

Dibrugarh . : P o :

o (Through Chiéf Commissioner of Income tax, Patna)
i .

Conbees e,
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To

The Director (V & L),

Central Board of Direct Taxes,

North Block, : '

New-Delhi-110 001 Dated, Dibrugarh the 18" Sept '98.

. Sir/Madam,

(Through Proper Channel)

Kindly refer to memorandum F. No. C-14011/8/96-V & L dated 7.8.98, which was duly
received by me ‘on 09.09.98. As desire in para 4 of the memorandum mentioned above I am
submitting my comments as under: ‘

2. As already stated in my written submission in response to the .memorandum No.- C-
14011/8/96-V &L dated 3.4.96 and also the additional submission made before the Inquiry
Officer it is further submitted that in the matter regardmg granting and dehvery of refund
voucher to the assessees several instructions had been' issued by the Board in the past. It is
however noted that the core instructions have been clearly mentioned in para 16, chapter XVII
of the Office Procedure section 13-6 issued by DIRSP, 1965. In para 16 (4) it was stated that
refund vouchers of over Rs. 5,000/- should be delivered personally, unless. the assessee
specially asks .otherwise, in which case, they may be sent by registered post with
acknowledgement due, at his risk. This original mstructmn had undergone several changes in
the last 30+ years and the latest instruction dated 18.11.97 being the send any refund

vouchers - irrespective of the amount of the refund Tnvolved by registered post with

acknowledgement due. As I have stated earlier the whole objective and intention of all these
. Jinstructions is to ensure that the addressee/ the claimant/ the assessee receive the refund
~voucher. And the unstated reason behind this instruction is, if I am not wrong, to minimise or
reduce or eliminate malpractices_usually_happening_at_the lower level of the officials while
- delivering the refund vouchers in the ofﬁce to the assessees. g

3. In the instant case it is not denied by me nor any one that written instruction to hand
over the refund voucher to the assessee in person was. g1ven to the assessing officer. It was

not done verbally or surreptitiously. It was done in! wntmg with the best of intention and -

bonafide reason as a measure of good public relation t to improve the image of the department
" in this area of the work and also to mitigate the problems of the assessees at the relevant
time. As I could remember the assessee (it is different matter. that they were bogus or

fictitious ones) met me in my office and stated that they were to receive refunds and if sent
\I by registered post would take a minimum of 2 weeksior some time a month to reach them

. because of poor postal services and bad road communjcation in the hill -area and since they
e were in the. townfthey might. be allowed to receive the refund vouchers in person as their
labours/\yere pressing for early payment Decause ofssome local festivals, and also urgent

i personat expenditures. It was in the spur of moment with the bonafide belief that they were
/genume assessee with real and genuine problems: the assessmg officer was directed in writing
g to hand-over the refund voucher in person. It may be noted that in the last 25 years of my
~ service .in the department not in a single instance have I come across a bogus or fictitious
assessee and- riever been cheated or betrayed by any one except this incident which I
considered as an aberration. The instruction to hand over the refund vouchers to the assessees
in persons in the instant case were done on some special and peculiar circumstances.as stated
above. It is not a general instruction nor an order to ‘all assessing officers working under me.
It was done with the best of intention without thelshghtest bit of malafide intention to
defraud the revenue or causing loss to the government exchiequer. It may be mentioned that if
there was a slightest of doubt there was no question of giving instruction for handing over the
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~ authorities in letter and spirit. Sometimes carrying out the instructions literally put both the )
assessees and the department in embarmassment, inconveniences and difficulties specially in -

e k4

assessee coming to the office with an evil intention to defraud the revenue. In actual field-life
situations it is not always possible to follow many' of the instructions from the higher

this part of the country commonly knewn as NER where communications whether by AIR, by
road, by train or postal and telecommunication are still in a pretty bad conditions. Over and
above this whole region has become the playgrounds of innumerable parties and factions of
insurgent militant groups and people working in this ‘situations circumstances sometimes have

to make minor adjustments as per the demands of ithe situations and in spite of all these -

problems the officers and members of the staff of the department have been working sincerely
to achieve the target fixed by the department and also to make the administration more
efficient, responsive and transparent. Sometimes when there are practical difficulties to follow
literally the instructions attempts have always been made to follow at least the spirit in spite
of heavy odds confronting the department as a whole, and officers and members of the staff in
particular. i :

4. It is totally a different matter that the so-called assessees happened to be fictitious™ :
ones. The instruction to hand over in person will in no way change the status of the refund "

orders. Even if it was sent by registered post they would have received after 2 weeks or a

month and encashed it. The return were filed by the assessees and these were processed forl

grant of refund by the assessing Officer as this were cases of what is called ‘Pure refund case’.

The. assessing Officer Shri B.R. Purkayasta, an officer of sterling quality and high moral
integrity who is considered one of the cleanest and most honest officers of the department,
never suspecting that these were bogus and fictitious cases, had passed order to issue refund
voucher. It is very sad that an officer of such quality of head and heart had to suffer because
of such incident and also lost his promotion. I shall never forgive myself for causing such hurt
and set back to the officer who in fact deserved apprecratron and reward and not punishment.

5. As regards to the charge that I had ordered handmg over of the refund voucher to the -
assessee whom I did not know, I.would like to say that in the station where I was working at

the relevant time there were more than 15,000 (Eifteen~thousand)-assessees and it was not

humanly possible to know each and:every assessee personally nor was - really necessary.. An
assessee is an assessee whether we know him personally or not. They are our public. The tax

administrators which include the officers and members of the staff are working as facrlrtators-‘

facilitating the assessees to pay their taxes and also to render services as an employee of the
departmept’to the public i.e., the assessees—In-view of the above, I feel that it is not always
necessafily p/os‘srble to know personally with whom we,are dealing while working in the office.

The/é”nly thmgs I have been maintaining is that the person who comes to office or to me
should have a problem regarding his tax matters of in other words he should be a tax payer <

// a tax man 1t was my-duty and responsibility.to help him out if there is any problem.

t

/

/
- As regards the charge of lack of devotion to duty in_my 25+ years of service in the
department in no time and in no ‘place have I been showing-lack of devotion to duty which

had been testified by all | my coritrolling officers with whom I had the occasions to work under -

them. Seriouspess_and: d-sincerity in my work is valued. principles in life. In spite of such
frustrating set back in my service career, I have been _continuously creating a series of

-experiments and reforms in office management, public relation, environmental cleanliness,

. space and record management, establishment of centralised reference libraries and staff

welfare vis-d-vis tax administration. To day, I can proudly claim to have the first and the only
Range in the country f having centralised reference libraries organised and established in all the

field stations of my Range, Wy office and all"the offices in my range are the best in public -

relations. and I have the distinctions of having the most well maintained office and also the
cleanest Income-tax Office in the whole country whrch is the pnde of the department and to
believe it one has only to see it. _ , , it :
X
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voucher in person. I would rather have got them -arrested who claimed themselves to be
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It is no surprise that the Inquiry Officer having enquired the facts and circumstances of
the case had rightly concluded that there was no malafide intention committed by me and had
exonerated me of all the charges and also stated that whatever actions was taken were out of
the desire to-keep up the good image of the department’in its dealing vis-3-vis the public. It
- is unfortunate tdat the disciplinary authority did not agree on the ground of technicality as I
was only drschargmg quasi-judicial function and in non of the charges in the memorandum
there was expressed or implied allegation that the action takeri by .me was actuated by any
corrupt motive or to oblige any person on account of extraneous consideration. In the case of

65

Union of India v/s R.K. Desai, in Civil Appeal ‘No. 560 of 1991 dated 25.3.92 the tearned judge -

observed “In the present case the allegations against the respondent are merely to the effect
that the refunds; were granted to unauthorised person and this was done in disregard to the
instruction of the C.B.D.T. There is no allegation, however, either-expressed or implied, that
these actions were taken by the respondent actuated by -any corrupt motive or to oblige any
person on account of extraneous consideration. In this circumstances, merely because such
" order of refund were made, even assuming that they were erroneous or wrong, no disciplinary
“actions could be taken as the respondent was discharging quasr-Judrcra[ function. If any
_erroneous order had been passed by him, the correct remedy is by way of an appeal or revision
to have such order set aside”. : :
. -

In view of the facts and crrcumstances surroundmg the case whrch have been clearly
* stated by me 1tirs submitted that the case may be consrdered in the proper and corrective
: perspectrve withidue appreciation for ﬁnally droppmg all charges against me.

‘ , s

T
[

v
i

|
By
i C -
| Yours faithfully,

LN, LHUNGDIM)
Addl. Commissioner of Income- Tax
iRange - Dibrugarh, .
Drbrugarh
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ANNEXURE — [V
e ¢
D.O. No. CCVighi-10/87-88/ %%

—ttes

GOVERNMENT OF INDIA
CHIEF COMMISSIONER OF INCOME-TAX,
(Bihar, Orissa & North Eastern Region)
CENTRAL REVENUE BUILDING; BIRCHAND PATEL MARG, PATNA-110001
CAMP, ~ DIBRUGARH

Dated, Dibrugarh, the 26" October, 1999.

J.S. Ahluwailia,

Dear Shri

Sub:- Proﬁnotion of Sri N. Lhunadim, Addl. Commissioner of {ncome-Tax.
Dibrugarh Range to the cadreof Commissioners — Request regarding -

Kindly refér to the subject mentioned above. :

During miv tour to Dibrugarh, Sri N. Lhungdim, Addl. CIT, Dibrugarh Range has brought

the following facts to my notice and submitted that he is entitied to promotion as Commissioner
of Income-Tax inlaccordance with the rules. ' : '

a)

)

2

mates his name must have been kept in a sealed cover till Dep
tim are finaily decided by the dgiscipiinary authority. The,case of Sri Lhungdim is covered by the

The name of Shri Lhungdim (73052) appears at page 52, Sl. No 12 of the Civil list 1998.
His batch mates were promoted on ad-hoc basis’vide order No. 121 of 1997 (F.No. A-
32011/6/97 Ad-VI, dated 13" Sept-1997). They were promoted on regular basis vide
order No.: 125 of 1998 (F. No. A-12011/6/97Ad-VI, dated g™ Sept. 1998). e
He was not considered for promotion because vide memorandum F. No. C-14011/8/96-
V & L dated 29-3-1996/29/4/1996 an inquiry was ordered under rule 14 of the Central
Civil Services ( classiiication, control and appeal) rules 1965.

Shri V. Tochhawng, CIT, Shillong was appointed as inquiry officer who vidé F. No. Vig-
23/Con/CT/g3-94/ Part-lV, dated 22" Oct. 1997 submitted his report to the disciplinary
authority: In his report, the inqguiry authority heldithat Sri iN. Liwngdim had no malafide

‘intention of defrauding revenue or causing loss to the Government Exchequer although

he had acted in contravention of Board's standing instructions, while issuing instructions
that the refunds be sent to by registered post only. However, this appeared to the 1.0,
to'be an action arising out of the Officer's desire to maintain cordial relations with public
by being helpful. :

The CBDT vide merorardum F. No. C-14011/8/9C-VaL, dated 7" August, 1998
informed Sri Lhungdim that the disciplinary authority was not in agreement with 1.0.’s
report. Accordingly he was asked to submit his comments afresh to the disciplinary
authorityl St Lhungdim submitted his comments; vide his letter deted 18" Sept. '98 and
suggested that his case maybe considered in proper perspective and charges against
him may’ be dropped Thereafter, Sti Lhungdim received no communication regarding
the status of Departmental Proceedings in his ¢ase. ' '

As Sri N Lhungdim is a competent Officér it is presumed, Lhat, while promoting his batch
rtmental Proceedings against

revised guidelines for promotion/confirmation of employees against whom the disciplinary .
proceedings are pencing or whase concuct is under investigation. These guidelines were issued
by Department of Personnei aia Traimning - vide OM No. 22011/4/91-Esstt.(A), dated 14"
September, 1992. In paragraph & of the said OM, the Department of Personnel and Training
has laid down that in the cases like the one under consideration if disciptinary proceedings are
not concluded even after the expiry of 2 yedrs frorm the date of a meeting of the first DPC, which

1t had kept it's finding regarding the Government sefvant in a sealed cover, the appointing
authority couldireview the case of Government servant and grant ad-hoc promotion if the
conditions laid down for the said Ol were fulfilied. While considering the vases of promotion of
1973 Batch and other batches. the appointing authority was not in a position to promote them

on regular pasi$ N 1997 and accordingly, ine officers. were' promoted cn ad-noc hasis on 13"

September, 1997. However. they were gianted reguiq'r‘promotion on 9" September 1998. As
now. more than 2 vears have elapsed from the date on whicit the finding of the DPC could be
said to be kept'in sealed cover it ine reqular prorotions had actually' taken place in 1997 Sri
_Lhungdim 18 required 1o be Givin &d-100 promotic}n immediately as penoa of two years |

0@
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prascribed in the O.M. 1s over. it 1s submitted that deparimental proceedings were initiated
ag inst the Officer on the ground that he had issued instructions to his Assessing Officer that
‘two refund orders should be handed over to two assessees without following the guidelines of
‘the Board that ali refund orders should be despatched by Registered Post. The Officer had
given written instructions to the assessing Officer after.two assesses — Shri H. Lalanpuia and
Shri J. Anthony had met him and requested that the refund orders may be handed over to them
because the refurd orders prepared by the Assessing Officer if sent to thern by post would be

. delayed. Sri Lhungdim had no occasion to doubt the bonafides of the two assessees and for

ensuring. that the department's helpful image does not suffer, he instructed the Assessing
Officer to hand ;over the refund orders. Subsequently,' it came to the notice of the department
~ that the claim of Shri H. Lalanpuia and Shri J. Anthony; for refund was based on bogus TDS
certificates and hence the State Exchequer had to suffer a loss of Rs. 1,60,602/-. It is relevant
to observe that had Shri Lhungdim not given written instructions to hand over the refunds to two
bogus assessees, the same would have been sent to the:assessees by registered posts and the
alleged loss to the Government Exchequer would have still occurred. Therefore, the only fault of
Sri Lhungdim isjthat for maintaining a better image of the department, he allowed the handing
over of relevant orders against the specific instructions of the CBDT that the refund orders
should be sent-only by registered post. At best, Sri Lhungdim could have been advised to be
careful in future and not to issue any instruction against the spirit of Board's directions. The
starting of departmental proceedings against him appears_to be over reaction of the department

to a minor bonafide mistake of an otherwise efficient Officer.: If the matter is viewed from this

angle, grariﬁ'r?g“c%f ad=HoT prormotion could not be considered against public interest because the
charge against the officer is not grave enough to warrant continual denial of promotion. It is
- further relevant to observe that the delay in finalisation of the proceedings was not directly or
indirectly attributable to Sri Lhungdim and if he is promoted as CIT on ad-hoc basis, even then
he would not be ;in a position tginfluence the conduct of the disciplinary proceedings. It is further
submitted that no departmental case or criminal report have been filed against the Officer.
Therefore, | am of the opinion'that keeping in view the spirit of the Department of Personnel and
Training OM No. 22011/4/S1 — Esstt. (A) dated 14™ September-1992, Sii Lhungdim can be
granted promotion on ad-hoc basis immediately because vac%}cies are available.

3. ‘L/Without ;jrejudice to the request for ad-hoc prometion made in the earlier paragraph, it is
further submitted, that, in view of following facts the disciplinary proceedings initiated against the
Officer are required to be filed and he is required to be promoted as Commissioner from the
date on which his junior Sri L. Nampui assumed charge of Commissioner in accordance with
arder No 121 of 1997, dated 13" Sept.'"1997. o o -
a) The: inquiry: Officer, after sifting the facts and evidence has given a clear finding in his
report, dated 22™ Oct.'97 that the only fault of Sri N. Lhungdim was that he had acted in
contravention of the Board's standing instructions but no maiafide intention could be
~ attributed to him. ‘ | ‘ | S
b) Had the intention of Sri Lhungdim been to defraud the Government Excheguer, he would
not have Issued written instructions to the Assessing Officer working under his

.admini'strati\:/e control but would have issued verbal instructions to hand over the refund -

orders to the two assessees. S

c) At the timeiwhen the two assessees met, Sri Lhungdim, ‘with a_request that the refund
orders may {be handed over to them, the assessing Officer had already processed these
cases u/s 143 (1) (a) and had computed the refund due to the assessees and the refund
orders were also ready for despatch by registered post to those assessees. The

intervention?;of Sri Lhungdim had not resulted in the'loss to the Government Exchequer but

|
:

7 it had merely expedited the loss. It is relevant to observe that the information that the T0S

certificates on the basis of which refund had arisen to the assessees were bogus, was not
received by the department iImmediately on the date on which refund orders were prepared
and were ready for despatch to the assessees. Therefore sending of relevant orders even
by registered post would not hiave prevenied the loss of Rs. 1,60.602. _

d) Inthe case of M.N. Quereshi vis Union of India and others (1989) 9 AT C ( Ahmedabad
Bench) andiin the case of P L Khandelwal v/s Union of India and others (1989) 9 ATC,
509: ATR. 1989 (1) CAT 402) it was held, that, mere irregular or e’groneous exercise of
quasi-judicial functions does not amount to misconduct. in the case of Bejoy Gopal
Mukherjee v/s Union of India and others (1989) 9 ATC 369 (Calcutta), it was held, that,
mere negligence/ carelessress in performance of duty could not be considered misconduct
uniess the degree of cuipability was very high. In theiinstant case, Sri Lhungdim had acted
in a bonafide manner for maintaining the better image of the department by trying to be

helpful to the assesses who were persons not known to him and, therefore, his action

could not beiconsidered as misconduct liable to be punished under the conduct rules.

/
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)j Even after initiation of the disciplinary proceedings against Sri Lhungdim and denial of
promotion to him, he has remained a loyal and devoted Officer of the department and due - -
to personal interest taken by him he has been able to' acquire land of 4 Bighas for the
department at Duliajan without the need to make any payment to OIL INDIA LTD. Due to
the personal interest taken by the Officer expenditure of about Rs. 25 lakhs has been
saved and the conduct of the Officer was appreciated by his Commissioner on 24" Sept.
1997, 1. e., near about the date orlwhlch he was denied promotion on ad-heC basis.

[

_ Keeping the facts and the legal positior; indicated in the earlier paragraph and the fact
"that it is a classic case of system's failure it is requested, that, Sri Lhungdim may be given ad-
hoc. promotion immediately and after expediting departmental ‘proceedings he may be
exonerated from the alleged misconduct and should be granted promotion to the cadre of

Commissioners from the date, his junior Sri L. Nampui became Commissioner by the Board'’s
| orders No. 121, dated 13" September, 1997

With |

~ Yours

Sri A. Balasubramanian, . ) (J.S. AHLUWALIA)
‘Member, (P & V) : B -
Central Board of Direct Taxes, : "

North Block; _ ' ' Ly

New Delhi — 110 001. . . '

. o
Memo No. CENVig/il-10/87-86/ S21%~ % " dated, 26™ Oct.'99.
| Cepy to :

© 1. Member (L) CBDT for informatior; - P
2. Director of Income-Tax (Vigilance) New Delhi for information.

(J.S. AHLUWALIA)
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Acquisition-of.land fér the Department “at Duliajan

\

has been an achievement to count and this has understandably

come thhough because of your persoﬁal\¢nterest and efforts.
\ .

i
l
. i

I congrutulate you . ‘on this, especially being

instrumental in acquiring the plét of land., ~

To

Mr. N. Lhungdim
Addl. Commissioner of Income-tax,
Dibrugarh Range,

‘DIBRUGARH.
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D.0. No. CC/Vig/11-10/87-88/ 321l - ?XO -

(‘ "~ GOVERNMENT OF INDIA

- CHIEF COMMISSIONER OF INCOME-TAX,.
(Bihar, Orissa & North Eastern Region)
. CENTRAL REVENUE BULDING: BRCHANDPATEL MARG, PATNA-110 on
CAMP - DIBRUGARH |

" Dated, Dibrugarh, the 26" October, 1999.
JI.S. Ahluwalia,

‘ .Dear Shri

t

Sub:- Departmental proceeding against Sri N. Lhungdim, Addl. Commissioner of
Income-Tax, Dibrugarh Range, Dibrugarh —régarding ~ '

Kindly refer to Directorate memorandum F. No.p-14011/8/96 - {(V & L), dated, 7.8.89
and the submission of Sri Lhungdim, dated,_ﬁ_8.9.98 on the subject mentioned above.

In my separate D.O. No. CC/Vig/Il-10/87-88/ 3212 " dated 26" October, 99 addressed
to member (P&V) and copy of which was endorsed, | had requested that on the basis of the
inquiry report submitted on 22™ Oct.'97 and the submissions of Sri Lhungdim, submitted on 18"
Sept.'98, the proceedings against the Officer are required to be dropped. The only fault of the
Officer is that he nad acted in-contravention of the Board's standing instruction that the refund
orders should. be sent by registered post, but-on the basis of evidence available no malafide
intention can be attributed to him. On the date cn which Sri H. Lalanpuia and Sri J. Anthony met
the Officer and requested that the refund orders may be handed over to them, the Assessing
Officer had already processed the retums and refunds had been calculated and the refund
orders were about to be sent by registered post. The intervention of Sri Lhungdim had merely
expedited the encashment of refund orders. Had Sri Lhungdim not intervened, the refund would
have been encashed and a loss would have occurred to Government Exchequer on account of
system failure. At best Sri Lhungdim can be warned to be careful and not to go against the spirit
of Board's instructions even for improving public relations of the department. 1t is interesting to.
note that Sri Lhungdim was denied promotion in Boards order No. 121 of 1997 (F. No — A
32011/6/97 — Ad-V! dated 13" Sept.'97 on the ground that his conduct was responsible for the
toss of Rs. 160,802 suffered by State Exchequer due to issue of refund orders to Shri H.
Lalanpuia and J. Anithony. Near about that date, CIT, Shiliong vide his letter dated 14" Sept.'97
appreciated the conduct of the Officer for saving expenditure of Rs. 25 lakhs by personally
reauesting OIL INDIA LTD. to provide land for construction of Office without the need to make
any payment. A copy of the letter written by CIT, Shiilong-is enclosed for ready reference.

Keeping in view the submissions made above and in my D.O. to Member (P&V) (copy of
wnich was endorsed to youy, i sihali be grateful if departrnentai proceedings against the Officer
are expedited and he is exonerated from the alleged misconduct and is granted promotion to
the cadre of Commissioners from the date his junior Shri L. Nampui became Commissioner by
Soards order No. 121, dated 13" Sept. 67 ’ ' S

With ' o | '  Yours
(J.S. AHLUWALIA)

Sri M.B Singh : v
Director of Income-Tax (Viguarnce)

lemo No. CC/Vig/ii-10/87-88/ ____ P
Copy to -~
1 The Commissioner of inacme .Tax, Shillong, for information.

S A/-C ; (4.5, AHLUWALIA)

B
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F. No. Esst-1/E-195/99-2000/__t # 1
A OFFICE OF THE B
ADDL. COMMISSIONER OF INCOME-TAX,
RANGE - DIBRUGARH.
Dated: Dibrugarh, the 1% May 2000.
To :
The Commissioner of income-Tax,
Aayakar Bhawan,

Shillong-793 001.
Attn:- Shri S. Kharpor, DCIT (Head Quarter) . -

Sub:- Representation for expeditious -disposél«’of departmental proceedings under
Rule 14 of the Central Civil Service (Classification, Control and Appeal)
Rule, 1965 and also promotion as Commissioner of Income Tax
- Regarding - Forwarding thereof — " :

| am submitting herewith a representation by me to the Chairman, Central Board
of Direct Taxes for expeditious disposal of departmental procéeedings and also for
promotion as Commissioner of income-Tax in triplicate. | would like to request you to
kindly forward to the higher authorities concerned with a request for early disposal and
also for promotion to the post of Commissioner of income-Tax at the earliest
convenience. ' Y :

1

Encl:- As. stat_ed above.

" (N. LHUNGDIM
Add!l. Commissioner of income-Tax
Range — Dibrugarh
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. Government of India Ministry of Finance
: | Department of Revenue : -
- OFFICE OF THE CHIEF COMMISSIONER OF INCOME-TAX - ;
. "Saikia Commercial Complex" : (2nd Floor) o . hy
- G.s. Road : "Sreenagar” : Guwahati - 781 005 | ;‘
---—F No.Per-26/NL/CCIT/GHY/2000-2001/ | T el 09720007 T
' ' 12, 5
To A
The Chairman, \ . ¢
Central Board of Direct Taxes, : ' ,
NEW DELHI. :
- Sir, s
E }
- Sub :- Representation of Shri N, Lhungdim,
i Addl.Commssioner of Income-tax,
Dibrugarh for consideration of his case B :
| for promotion as C.L.T. - L 4 ;
] Forwarding of - ' . | {
The irepresentation dated 29-04-2000 submitted by Shri N. Lhungdim, '
Add!. CIT, Dibrugarh, addressed to the Board, is forwarded herewith. The representation - - - f
speaks for itself. His request may kindly be considered sympathetically, so that he can |
get his due promotion without further delay. ' :
| 5 , i
(o, 1 | . !
{ |Q( : . Yours faithfully, {
w\ i ) A _ , h
( . ( M. S. THANVI ) .-
- - Enclo. - f Chief Commissioner of Income-tax
As stated above. | ' Guwahatj ‘
Memo No.Per-26/NL/CCIT/GHY./2000-2001/88/-82 June 0972000,
’ ‘ 12,
Copy to -
1 The Gommissioner of Income-tax, Post Box No.20, Shilléng - 793 001, with

reference to his Iett;ér No.VIG-23/CON/CT/93-94/Pt.ll/135 dated 09-05-2000.

\/2>/ Shri N. Lhumgdim, AddI.CIT, Dibrugarh Range, C.R.Building, Dibrugarh.

Addl.Commissioner of Iricome-tax, Hqrs.
i for Chief Commissioner of Income-tax

ks oo
Ay e
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. A T., Guwahati Renol

GUWAHATI BENCH ::: GUWAHATI

O.A. No. 252 OF 2001

Shri N. Lhungdim
! ' -vs-
| | , Union of India & Ors.
- And - .

In the matter of:

Written Statements submitted by the Respondents
The Written Statements of the above noted respondents are as follows:

1. | That with regard to the statements made in Para 1 to 3 and 4.1 to 4.iii,
of the application, the respondents beg to state that the matter of records.

2. . That with regard to the statements made in Para d4.iv, of the

|

apblﬁcationl, the respondents beg to state that the officer has been charged
under the general Rule 3 of the CCS(Conduct) Rules , 1964 and the charges

levelled against him are looked into.

3.+ That with regard to the statements made in Para 4.v to 4.xiii, of the

appl;ication,.the respondents beg to state that the matter of records.

4.

|
1
‘ That with regard to the statements made in Para 4.xiv, of the
|
{

application, the respondents beg to state that the 1.0. after concluding the
n

Continued .. Page-2
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hearing submitted the report on 22-10-1997 to the Disciplinary Authority
{ljlirector(V&L), Central Board of Direct Taxes, New Dethi} who is to take a

I'u'?al decision ‘on merit of the case. Promotion order to the rank of CIT was

1

p:Tss_ed on 13-09-1997 which was much earlier to the Inquiry report submitted

by the 1.O. The findings of the 1.O. do not conclude the proceedings and till

the proceeding is finally concluded by the Disciplinary Authority, the DPC
assess only the suitability for promotion of the officers/officials to the higher

pésL There is, therefore, nothing illegal, unjust or unreasonable in the instant
|

case the Diséiplinary Authority has passed the penalty of Censure u/r 15 of

CtS(CCA) Rules vide F.No. C-14011/8/96-V&L dated 14-09-2001.
1

i
1

5‘ That with regard to the statements made in Para 4.xv, of the

a[!Lplication, the respondents beg to offer no comments.

|
|
6 That with regard to the averments made in Para 4.xvi, of the
a;;i)plication, the respondents beg to state that it is an admitted faét that the
a[iaplicant issued directions for handing over the refund ‘orders to the assessees
a(“émss the table and these directions were violative of the Board's instructions
mlfx the subject. The 1.O. chose to exonerate the applicant despite the undenied
fact is in itself a good ground for disagreement with the 1.O.'s ﬁnd'ings- by the
Dﬁsciplinaw Authority and this has been clear!}' brought out in Para 3 of
i‘emorandum d.ated 07-08-1998. The fact that the UPSC, which is an
independent Advisory Body, has also found the applicant guilty of misconduct

I
on this account itself shows that the Disciplinary Authority had good grounds

to differ with the LO.'s findings.
Photocopy of Board's instruction No.1530 dated 16.10.1983
enclosed as per Annexure A.

Continued .. Page-3
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It fis, therefore, denied that the D.A. disagreed with the Inquiry Report to
1 _ , .
‘deiprive the applicant from getting his due promotion. The D.A. has acted

|

according to his own powers and functionary. There is, therefore, nothing

|
|

illoiégal, unjust or unreasonable for disagreement with the Inquiry Report of the

1.O. by the Disciplinary Authority.

7. That with regard to the statements made in Para 4.xvii, of the

application, the reébondents beg to offer no comments.

TA.  As regards the averments made in Para J4.xviii the respondents would
reiterate what has been submitted against Para 4.xvi of the application in Para -

6 pf the Written Statement of the respondents. Hence, there is no violation -of

the provisions Art. 14, 16, 19, 21 of the Constitution as alleged.

TB.  As regards the averments made in Para d.xix, the respcudents beg to

submit that all the connents/submissions made by the applicant in his letter

dated 18-09-1998 were examined and taken into consideration before referring
|

_thge matter to the UPSC for their advice.

}
|

Further we may add that the case quoted by the applicant applies only

tq cases where quasi-judicial functions are involved. However, the directions of
I . _

the superior to ITO concerned to issue refund orders in violation of the

relevant instructions cannot be considered as a quasi-judicial function.

Continued .. Page-4
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8.  That with regard to the statement made in Para 4.xx, of the

appllcation, the respondents beg to state that it is a.fact that the applicant
received letter of appreciation from the Commissioner of Income-tax, Shillong
l'mL taking personal interest in acquiring land for Income-tax Departinent at

Diliajan. But the initiation of Disciplinary Proceedings against the applicant

by, the issue of Memorandum of charge dated 29-03-1996/03-04-1996 is on

dih‘eren't footing altogether and has to be disposed of as per prescribed

procedure under CCS(CCA) Rules.

!

9. That with regard to statements made in Para 4.xxi, of the application,
i
the respondents beg to offer no comments.

'10]r That with regard to statements made in Para 4.xxii, of the application,
| : '

the respondents beg to state that the matter of records.

|
|

11.  That with regard to statements made in Para 4.xxiii, of the application,

the respondents beg to state that the procedure towards finalisation of the

Disciplinary Proceedings are done with considerable thought having been
given by various hierarchy in the Department as well as the Advisory bodies

co;hnected with such matters. Since the inquiry proceedings have been
|

initiated, it is only reasonable and proper that the due process of law must be

|

alfowed to be completed.
|
| .
_ l There is, therefore, no ground for any cause of grievance for the

épplicant that the due consideration of relevant DOP&T O.M. No.

22011/4/91-Estt(A) dated 14-09-1992 is overlooked.

Continued .. Page-3
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12. That with regard to the statements made in Para 4.xxiv, of the
appflication, the respondents beg to reitel';ite what has been submitted against
Par? 4.xvi of the application in Parﬁ 6 of the Written Stalement of the
i
resﬁondents.
!
13< That with regard to the statements made in Para 4.xxiva, of the
app;lication, the respondents beg to state that the charges levelled against the
oi’ﬂ‘lcer/applicanyﬁre examined at various stages by the Disciplinary Authority
and references to the Advisory Bodies, whenever necessary,l are made for
furiher advice as per the procedure prescribed to conclude the proceedings

fast. It Is, therefore, denied that there is delay in disposing of the proceedings

!
|

rather than the procedural time it reasonably takes.

I
1

14 That with regard to the statements made in Para d4.xxivb, of the

application,' the respondents beg to state that to finalise the proceedings, due
g
process of law must be completed and the procedural delay cannot be

considered to justify the applicant's grievance.

'15.  That with regard to the statements made in Para 4.xxv to Para 4.xxvi,

of the application, the respondents beg to offer no commenfs.

| .

16‘{. That with regard to the stalements made in Para 4.xxvii, of the
i _

application, the respondents beg to state that the nature and circumstances of

thq1e case are being investigated. The consideration for ad-hoc promotion (o the

aqplicant can follow on the basis of result of investigation and as per the

pr:escrlbed guideline.

Continued .. Page-6
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17.  That with regard to the statements made in Para 5-A, of the

application, the respondents beg to state that it is denied that the

Mgmorandum dated 07-08-1998 has been issued to deprive the applicant from
| _

geitlng his due promotion. Tlﬁs has been issued on facts available on records

anh after application of mind. The applicant's request for quas’hing of the
i

Mémomnduszn dated 07-08-1998 is devoid of :iny merit in view of the facts

brgi)ught out herein before and is liable to be'rejf:*cted. ‘

18  That with regard to the statements made in Para 5-B, of the

application, the respondents beg to submit the comments what have already

been made against the foregoing Para 4.xxiii above.

19; That with. regard to the statements made in Parz; 5-C, of the
a'p!plication, the respondents beg tov reiterate what has been stated herein
beifore vide Para 6 that~it is an admitted fact that the applicant issued
di{ectlon for handing over the refund orders to asgessees acress the table and
th?ése directions were violative of the Board's instructions on the subject. The
1.O. chose to exonerate the applicant despite this undenied fact is in itself a
good ground for disagreement with the [.O.'s findings and this has been
cleiarly brought out in Para 3 of the Memorandum dated 07-08-1998. The fact
thgt ihe UPSC, which is an independent advisory body, has also found the
‘ v

ap:plicant guilty of misconduct on this account itsell shows that the

Disciplinary Authority had good grounds to differ with the L.O."s findings.

| "
|

Continued .. Page-7
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|
20.  That with regard to the statements made in Para 5-D, of the

application, the respondents beg to submit the comments what have already

\
been made against the foregoing Para 4.xxivb above.

Zl.i That with regard to the statements made in Para 5-F, of the

application, the respondents beg to submit the comments what have already

been made against the foregoing Para 4.xxiii above.

22, That with regard to the statements made in Para 5-F, 6 and 7, of the

application, the respondents beg to state that the paras matter of record.
1 .
23.  That with regard to the statements made in Para 8-A, of the

application, the respondents beg to state that the Memorandum dated

07{08—1998 is a part of the inquiry proceedings and was issued after

colflsidering in depth by the Departmental Disciplinﬁary hierarchy. Hence, there

is Lo ground to set aside and quash the Memorandum in the mid way of the

- ongoing process. Also refer the comments at Para 5-A above.

i
i

244! That with regard to the statements made in Para 8-B, of the
l

! ,
application, the respondents beg to offer no comments.

i
25, That with regard to the statements made in Para 8-C, of the

application, the respondents beg (v submit the comments what have already

been made against the foregoing Para 4.xxiva above.

Continued .. Page-8




26 That with regard to the statements made in Para 8-D, of the

|
|
app}lication, the respondents beg to state that the nature and circumstances of
{
the‘case have been investigated by the CBI and the Disciplinary Proceedings
|
have been started against the applicant thereafter with the issue of

Memorandum of charge sheet dated 29-03-1996/03-04-1996 on the basis of the

CBI's findings and facts of the case.

27,  That with regard to the statements made in Para 9, of the application,

|

thq respondents beg to offer no comments.

Verification........cooveeevenedferennn
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VERIFICATION

] TR 1 1 3 L g S R R P P TR PRI seibevare
; .

| . |
being authorised do hereby solemnly affirm and declare that the statements
magde in this Written Statement are true to my knowledge and information and
I hhve not suppressed any material fact.
~And I sign this verification on this ....7=.. 00 day of

Def:ember, 2001, at Guwahati.

Declarant




To

Instruction-No, 1530

F,No,212/1252/83-IT A, IT
Covermment of India

Central Board of Direct Taxes

| B New Delhi, the lgthoct.l1083

! . .

Alq the Commissioners of Income-tax.
| . ’

Sir, i ) PRI

I B
Su&ject:- Issue of refund orders ~ Instructions
l regarding -

- - -

issued from |file No,212/753/79-1TA. I conveyed its decision,
inter alia, |that all refund orders should be sent to the
assessees by Registered Pgst ackrowledgement due within seven
‘days-of the lpassingiof the order resulting in the refund,

The
and
The
are

corresponding advice notes in cases of refunds of Rs. 1,€00/-
above are also required to be sent to the banks simul baneously,
Board have been:receiving complaints that these instructiong
ot being followed and refund orders continue to be despatched

through notike servers, The Board desire to reiterate their

earlier inst
~ensured at 3
Post ackrowledgement due only,

2

{uctions on the subject and to say that it should be
Ll levels that refund orders are sent by Registered

Thege instructions may please be brought to the notice

of all the officers working under your charge,

3.

1.
2
3.
4,
5

%wfumﬁ?tm-v :

v Hindi version is on the reverse.
| ~ Yours faithfully,'
)MA.QV<;ff52£,,ef’

(M. G, CsGoyal)
Under Secretary)Central Board of Dixect Taxe.

P/S. to Chairman, P.S, to Membex( IT) Member(L) ,Membex( Inv, )
Member(S8T), Member(RRA) and Member |WIRJ).

All Directors of Inspection.-

All Registrars of Income-tax Appell ate Tribunals,
Comptroller and Auditor Genersl of India (40 copies).

Bulletin|Section, Directorate of Inspection (PS&PR),Gth floor, |-

- Mavur Bhavan, Mew Delhi (10 copies),

6,
7

&,

Suatisticain t Income-t ax) -(6 copies).

diciitor lof Insnection (oamsy, Aiwan-e-Ghalib, Mats Sundri '
1. n¢, New Delhi (6 copies),

Dy icboriof Inspection (RS&PR), Majur Bhavan, N,Delhi(6 copies) -

| _ _ Contd..2/=,

-
/
h.&oe' ) \"Z" “ﬂ‘ HVaewu g, Hhavwe 4. vy : '
R . : Foe, R N . L4 2 L I e g &
2. The BIT(V"(‘I" 1anaa) s, R, ThteT s

‘The Board have in its letter dated 9th October, 1979 i

e e e e .

————

~s

I

————

~

£)
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ORIGINAL APPLICATION NO. 252/2001

{

E

GUWAHATI : Lg
)

2

IN THE MATTER OF :
O.A. No. 252/2001
Mr. Ngulkholund Lhungdim

_____ ~---Applicant
-Versus-

Union of India & Ors.

_______ Respondents

~And~ -

-

IN THE MATTER OF:

A reply filed by the applicant in regard to
the written statements filed by the

Respondents.

REPLY TO THE WRITTEN STATEMENTS

The humble applicant begs to submit his reply as

ollows:—

That the statements made in paragraph 4 of the written

statement, so far as " there: is, therefore, nothing

Sh ot Mukdare

{§—(2~0f

Actrs ¢

&Z$;~74\_

Mgl sy Rhisuadw

illegal, unjust or unreasonable in the instant case the -

Disciplinary Authority has passed the penalty Censure U/R

15 of CSS(CCA) Rules vide F.N. 14011/8/96- V & L dated 14-
09-2001” are incorrect and hence denied by this applicant
and begs to reiterate and reaffirm the statements made in

paragraph 4 (xiv) of the Original Application.



™

That' the statements made in paragraph 6 of the written
statement, so far as ™ the I.0. chose to exonerate the
applicant despite the undenied fact is in itself a good

ground for disagreement with the I.0.’s findings by the

Disciplinary Authority and this has been clearly brought

out in Para-3 of Memorandum dated 07-08-1998. the fact
that the UPSC, which is an independent Advisory Body, has
also found the applicant guilfy of misconduct on this
account itself shows that the Disciplinary Authority had
good grounds to differ with the I1.0.’s findings” and the
statements so far as “ It is, therefore, denied that the

D.A. disagreed with the Tnquiry Report to deprive the

‘applicant from getting his due promotion. The D.A. has

acted according to his own powers and functionary. There
is, therefore, nothing illegal , unjust or unreasonable
for disagreement with the Inquiry report of I.0. by the
Disciplinafy Authority.” are incorrect and hence denied

by this applicant and begs to reiterate and reaffirm the

statements made in paragraphs 4(xvi) of the Original

Application.

That the statements made in paragraph 7A ¢f the Written
statement, so far as “Hence, there is no violation of the
provisions Art.14, 16,19, 21 of the Constitution ae
alleged.” are incorrect and hence denied by this applicant
and begs to reiterate and reaffirm the statements made in
paragraph 2 of this reply and paraéraph 4(xviii) of the

Original Application.

/UW/M MW? Mo

-



That the statements made in paragraph 7B of the Written
‘Statement, so far as"“However, the direction of the

superior to ITO concerned to 1issue refund orders in

vicolation of the relevant instructions cannot be

considered as a quasi-judicial function” are incorrect and
hence denied by this deponent and begs to reiterate and

reaffirm the statements made in paragraph 4({xix) of the

Original Application.

That the statements. made in paragraph 11 of the Written

Statement, so far as “ There is, therefore, no ground for

any cause of grievance for the applicant that the due

consideration of relevant DOP & TOM. No. 22011/4/91-

Estt (A) dated 14-09-1992 isloverlooked” ére incorrect and’
misleading, hence denied by this applicant and?states that

after initiation of inquiry proceedings, the Disciplinary

| Authority is not at ‘liberty, under law, to delay the

| matter "~ unreasconably in vioclation o©f the relevant

Ainstructions at its own sweet will and whims at the cost
| _

y of the interest of the charged official.
1

1 _

ibegs to reiterate and reaffirm- the statements made in
!

. |paragraph 4(xxiii) of the Original Application.

!

The applicant

I '
kThat with regard to the statements made in paragraph 12 of

gthe written statements, the applicant begs to reiterate

‘and reaffirm the statements nade in paragraph 2 of this

| . .
&eply and paragraph 4 fxiv) of the Original Application.
r _




That the statements made in paragraph 13 of the written
statement, so far as ™ It is, therefore, denied that there
is delay in disposing‘of the proceeding rather than the
procedural time it reasonably ,takes” are incorrect and

misleading, hence denied by this applicant and states that

‘the Disciplinary Authority cannot be allowed to delay

unreasonably in disposing of the proceedings at its sweet
will in the name of procedural time in violation of the
relevant instructions in this regard. The applicant begs
to reiterate and reaffirm the statements made in paragraph

4 (xxivd) of the Original Application.

That the statements made in paragraph 14 of the written
statements, so. far as “ the procédurél delay cannot be
considered to justify the applicants grievance” are
incorrect and misleading, hence &enied by this applicant
and states ' that to finalise the proceedings, the
Disciplinary Authority cannot be allowed to delay the

matter unreasonably in the name of procedural delay in

violation of the relevant instructions in this regard and
. at the cast of the interest of the charged official. The
~applicant begs to reiterate and reaffirm the statements

~made in paragraph 4 (xxivb) of the Original Application.

‘That with regard to the statements made in paragraph 16 of

the written statement, the applicant begs to reiterate and

reaffirm the statements made in paragraph 4 (xxvii) of the

'Original Application.

(Voulledsducd Missedle



10.

11.

12.

That the statements made in paragraph 17 of the written

statement éo far as “it is denied that the Memorandum

dated 07-08-1998 has been issued to deprive the applicant
from getting his due promotion. This has been issued on
facts available on.récords and after application of mind.
The apﬁlicaﬁts request for quashing of the Memorandum
dated 07-08-1998 is,devoid of any merit in view of the
facts brought out herein before agd is liable to be
rejected” ate incorrect and misleading, hence denied by
this applicant and begs to reiterate and reaffirﬁ. the
statements made 1in paragraph 5-A of. the Original

Application.

That with regard to the statements made in paragraph 18 of
the written statements, the applicants begs to reiterate
and reaffirm the statements made in paragraph 5 of this

reply and paragraph 5-B of the Original Application.

That the Statements made in paragraph 19 of the written

. statements so far as “The I.0. Chose to exonerate the

applicant despite this undenied fact is in itself a good
ground forndisagreemént with the I.0.’s findings and this
hés been Clearly brought out in Para 3 of‘the Memorandum
dated07-08-1998. \The fact that he UPSC, which 1is an
independent advisory body, has also found the applicént
guilty of misconduct on this account itself shows that the
Disciplinary:Authority had good grounds to differ with the
I.0’s findings” are incorrect and hence denied by this

applicant and begs to reiterate and reaffirm the

Needicdstoond M_uﬁ fu-
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n4.

LS.

13.

16.

statements made in paragraph 2 of this reply and paragraph

5-C of the Original Application.

That with regard to the statements made in paragraph 20 of
the written statements, the applicant begs to reiterate

and reaffirm the statements made in paragraph39 of this

That with regard to the statements made in paragraph 21 of

the Written statements, the applicant begs to reiterate

/

S
9
reply and paragraph 5-D of the Original Applicatiocn. 3§ '
%EL

and reaffirm the statements made in paragraph 520 of this

reply and paragraph 5-F of the Original Application.

‘That the statements made in paragraph 23 of the written

statements so far as “ and was issued after considering in

~depth by the Departmental Disciplinary hierarchy. Hence,

there is no ground to set aside and quash the Memorandum

" in the mid way of the ongoing process” are incorrect and

misleading, hence denied by this applicant .and begs to

reiterate and reaffirm the statements made in paragraph 8-

. A of the Original Application and paragraph 10 of this

reply.

That with regard to the Statements made in paragraph 25 of
the written statements, the applicant begs to reiterate
and reaffirm the statements made in paragraph?@ of this

reply arnd paragraph 8fC of the Original Application



D!

117.

| 18.

That_with regard to the statements made in paragraph 26 of

the written statement, the applicant does not. admit

. anything which is contrary to and inconsistent with' the

records of the case and begs to reiterate and reaffirm the
statements made in paragraph 8-D of the Original

Application.

That the applicant most respectfully begs to ‘state and
submit that from the facts and circumstances of,tﬁe case
as stated above, it 1is apparently clear that the
interfereﬁde of this Hon’ble Tribunal 15 reqdired for
allowing the reliefs pra&ed by this applicant in parégraph

9 of the Original Application.

/\@;13jVa&y%2Lu:§ Aippuﬁﬁ é&p



VERIFI CATION

I, Mr.Ngulkholund Lhungdim, son of late Hemthans Lhundim
aged about 59 years 9 months, by profession service,
resident of Central Revenue Building, Dibrugarh, P.O. & P.S.
—Dibrugarh, Dist-~ Dibrugarh,‘Assam do hereby verify that the
céntents of paragraphs J4 |7 |

are true to my knowledge and those made in

paragraphs

being matters of record are true to my information
and the rest are my humble submissions made before this

Hon’ble Tribunal and that I have not suppressed any material

o
£J ;ature of the applica
1$- 1

Date:

fact.

1 - 7,m0
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Shri N. Lhungdim
VS~
Union of India & Or§.
- And -

In the matter of*

v . ? ) : .
: M'( * Written Statements submitted by the Respondents
The Written Statements of the above noted respondents are as follows:

1.0 That with regard to the statements made in Para 1 to 3 and 4.1 to .iii,

of :lhe application, the respondents beg to state that the matter of records.

2 rhat with regard to the statements made in Para 4.iv, of the

appllcatlon the respondents beg to state that the ofﬁcer has been charged

um'ler the general Rule 3 of the CCS(Conduct) Rules , 1964 and the charges

levelled against him are looked into.

3. That with regard to the statements made in Para 4.v to 4.xiii, of the

application, the respondents beg to state that the matter of records. _

4. |

|
i
I

That with regard to the statements made in Para 4.xiv, of the

apf)lication, the respondents beg to state that the 1.O. after concluding the

Continued .. Page-2
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hearing submitted the report on 22-10-1997 to the Disciplinary Authority
{Director(V&L), Central Board of Direct Taxes, New Delhi} who is to take a

final decision on merit of the case. Promotion order to the rank of CIT was

|

pa%ssed on 13-09-1997 which was much earlier to the Inquiry report submitted

b)Jl the 1.O. The findings of the 1.0. do not conclude the proceedings and till

the proceeding is finally concluded by the Disciplinary Authority, the DPC

assess only the suitability for promotion of the officers/ofTicials to the higher

i

post. There is, therefore, nothing illegal, unjust, unreasonable,
unconstitutional or any infringement of fundamental rights in the instant case

as, the Disciplinary Authority has passed the penalty of Censure u/r 15 of
1

CCS(CCA) Rules vide F.No. C-14011/8/96-V&L dated 14-09-2001 which is

aggain acted as per the procedures established by law.

1

Photocopy of penalty order wr 15 dated 14.9.2001 vide

. Annexure S of amended O.A.

5. That with regard to the statements made in Para 4.xv, of the

ap;plication, the respondents beg to offer no comments.

| _
6. That with regard to the averments made in Para d4.xvi, of the

|

application, the respondents beg o state that it is an admitted fact that the
N ‘ ‘

aqphcant issued directions for handing over the refund orders to the assessees
1

ac(oss the table and these directions were violative of the Board's instructions

on the subject. The L:0. chose to exonerate the applicant despite the undenied

fact is in itself a good ground for disagreement with the 1.0.'s findings by the
Di‘scip‘linary Authority and this has been clearly brought out in Para 3 of

Memomndum dated 07-08-1993. The fact that the UPSC, which is an

Continued .. Page-3
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independent Advisory Body, has also found the applicant guilty of misconduct
on this acount itself shows that the Disciplinary Authority had good grounds

to differ with the 1.O's findings.

It is, therefore, denied that the D.A. disagreed with the Inquiry Report

to deprive the applicant from getting his due promotion. The D.A. has acted

according to his own powers and functionary. There is, therefore, nothing
| .

il!;egul, unjust or unreasonable for disagreement with the Inquiry Report of the

| —
I|O by the Disciplinary Authority.

Photocopy of Board's instruction No.1530 dated 16.10.1983

enclosed as per Annexure Al of this Statement.

7. That with regard to the statements made in Para 4.xvii, of the

|

application, the respondents beg to offer no comments.

i
|
1
i

I
TA. . As regards the averments made in Para 4.xviii the respondents would

r

(17

iterate what has been submitted against Para 4.xvi of the application in Para
6 of the Written Statement of the respondents. Hence, there is no violation of

the provisions of Art. 14, 16, 19(1)(g) and 21 of the Constitution as alleged.

7B.  As regards the averments made in Para 4.xix, the reSpondents beg to

S

=

bmit that all the comments/submissions made by the applicant in his letter
dated 18-09-1998 were examined and taken into consideration before referring

thfe matter to the UPSC for their advice.

T

Lo

| _ Continued .. Page-4
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} Further we méy add that the case quoted by the applicant applies only
to ‘cases where quasi-judicial functions are involved. However, the directions of
thq}e superior to ITO concerned to issue refund orders in violation of the
rel;eva_nt instructions cannot be considered as a quasi-judicial function.

I

i

8 That with regard to the statement made in Para 4.xx, of the

application, the respondents beg to state that it is a fact that the applicant
received letter of appreciation from the Commissioner of Income-tax, ’Shillong
for; taking personal interest in acquiring land for Income-tax Department at

Duliajan. But the initiation of Disciplinary Proceedings against the applicant

byithe issue of Memorandum of charge dated 29-03-1996/03-04-1996 is on

diIerent footing altogether and has to be disposed of as per prescribed

pre cedure under CCS(CCA) Rules.

{
!

Photocopy of Memorandum of charge dated 29.03.96/03.04.96

vide Annexure A of amended O.A.

9. That with regard to statements made in Para 4.xxi, of the application,

the respondents beg to offer no comments.

b
10.;  That with regard to statements made in Para 4.xxii, of the application,

thel respondents beg to state that the matter of records.

|

10.1 That with regard to the statements made in para 4 (xxii)a of the

apqilication, the flespondents beg to state that the matter of records.

Continued .. Page-5




- by|the applicant.

<

‘ Paoe

102 That with regard to the statements made in para 4 .(xxii) b of the
1

apiplication, the respondents beg to state that since the Disciplinary Authority

‘ di(ii not égree with the findings of the 1.0, it had sought the advice of the
I

LTﬁion Public Service Commission (UPSC) which is an independent Advisory
i

o .

Bc'dy to decide the case in a befitting manner. Since the process of obtaining

necessary advice from U.P.S.C. took considerable time, the order of penalty

u/r 15 of CCS (CCA) Rules, based on the advice of the UPSC, was passed

0

-
=1

ly on 14.9.2001 i.e. incidentally at a date later than filing of O.A. 252/2001

!

]
1

. Ttis, therefore, denied that the D.A. disagreed with the Inquiry Report

¥
1

on{ly to deprive the applicant from getting his due promotion. The
Diisciplinan" .Altthority has acted accoi'ding to his own powers and.functionarj
and is at liberty to seek advice from UPSC at any time. There is, therefore,
nothing illegal, unjust or unreasonable for disagreement with the Inq‘uiry

Report of the Inquiry Officer by the Disciplinary Authority.

10!3 That with regard to the statement made in para 4 (xxii) ¢ of the

application, the respondents beg to state that a Government officer/official has

to exercise extreme caution while issuing Refunds of huge amounts and it shall
| .

not be in the fitness of things to ignore important checks before issuing huge

Lo
refunds just in order to keep up the good image of the Departmenl.

\/Idmtammg excellent public image cannot be at the cost of d!sregardmg
nnbortant instructions thereby lesultmg in huge loss to the Government
I .

exéhequer. It ?s for these very reasons the Disciplinary Authority disagreed

with the findings of the Inquiry Officer.- The Disciplinary Authority has every

Continued .. Page 6

e
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!

rigiht to agree or disagree with the findings of the Inquiry officer depending
| _

up:(m the circumstances of the cases. There is, therefore, nothing illegal, unjust

or| unreasonable for disagreement with the Inquiry Report of the Inquiry

- Officer by the Disciplinary Authority.

t

10(4  That with regard to the statement made in para 4 (xxii) d and 4 (xxii) e

of| the application, the respondents beg to state that the UPSC, an

ingepen(leiit Advisory Body, has tendered its advice to impose penalty after

|
i

co?widerable application of thought and has rightly pointed out that the

I
applicant for no genuine reason has instructed his subordinate Officer to hand
i

over the Refund_Vouchers personally to the assessess instead of sending them

by Registered Post in contravention with Board's instruction. The flimsy plea
1

taken by hint as regards postal delay also does not hold water since Refund

V

=)

uchers were to be despatched frem Shillong, the applicant's Headquarters

to the assessees at Shillong. The UPSC has also precisely pointed out that the

a[loplicant in a bid to boost the image of the Department had taken no

|
pfecaulionary measure while instructing for personal delivery of Refund

V?ouchers to persons totally unknown to him. Even ordinary prudence
dé:mands that suitable measures have to be. taken before issuing huge refunds
aljid handing them over personally to strangers and that oo in contravention of
ﬁoard’s existing instructions.

vIt is, timrefore, denied that the advice of the UPSC was not based on

|
concrete findings and only in order to deprive the applicant from getting his

"

due promotion to the rank/cadre of CIT. There is, therefore, nothing illegal,
5
unjust or unreasonable about the advice of the UPSC and it is not violative of
Articles 14,19(1)(f) and 21 of the Constitution of India.
| .

Continued .. Page-7
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|
1(?)_.5 That with regard to the statement made in para 4 (xxii) f of the
a[j)plicatien, thewrespondents beg to state that the ordef of penalty u/r 15 was
seint diréctly to the .applicant by the Disciplinary Authority by Speed Post and
a|copy of the same has again been sent by FAX and Speed Post from thfs
office on 1.10.2001 vide this office letter No. CAT-1UNL/VIG/CC/414 dated

1.10.2001. Hence the contention of the applicant that he got a copy of the

|
.

order on his visit to CCIT,Guwahati's office is incorrect and has no merit.

!
!
i
|
|

Photocopy of this office letter No. CAT-11/NL/VIG/CC/414

|
dated 1.10.2001 is enclosed as per Annexure A2 of this Statement.

1(:).6 That with regard to the statement made in para 4 (xxii) g of the
application, the respondents beg to state that the order imposing penalty u/r
1'5| of the CCS(CCA) Rules was based on the facts of .the case and advice of
thi!e UPSC. It is, therefore, denied that there is nothing illegal, unjust,

improper, unreasonable or arbitrary about the order and it is not violative of
; , :

allly Article of the Constitution.

10.7 That with regard to para 4 (xxif) h of the application, the respondents
bég to state that as per existing Departmental Instructions the currency

ériod of "Censure" enalty is one vear reckoning from the date of passing of
: € p ) \ g

| :
' oﬁder, as in the instant case. Non-mentioning of period of penalty in the order

l .
pll‘oper cannot make it illegal unjust, improper, unreasonable, arbitrary or
bc!;ing violative of the Constitution of India.

|
|
!
i
|
|
!

Continued .. Page-8
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lll That with regard to statements made in Para 4.xxiii, of the application,

the respondents beg to state that the prbcedure towards finalisation of the

Disciplinary Proceedings are done with consider:;ble thought having been
gi\?fen by various-hierarchy in the Department as well as the Advisory bodies
| .
connected with such matters. ‘Since the inquiry proceedings havé been
in»tiated, it is only reasonable and proper that the due process of law must be

allowed to be completed.

There is, therefore, no ground for any cause of grievance for the

spplicant that the due consideration of relevant DOP&T O.M. No.

22011/4/91-Estt(A) dated 14-09-1992 is overlooked.

|
i _ Photocopy of DOP&T's 0.M.No0.22011/4/91-Estt.(A) dated
a : .
: 14.9.1992 vide Annexure H of amended O.A.
lJ:Z. That. with regard to the statements made in Para 4.xxiv, of the
A : |

ajpplication, the respondents beg to reiterate what has been submitted against
|l ' .

I%’ara 4.xvi of the application in Para 6 of the Written Statement of the

xIes pondents.

13.  That with regard to the statements made in Para 4.xxiva, of the

application, the respondents beg to state that the charges levelled against the

+

bificer/applicant are examined at various stages by the Disciplinary Authority-
|kmd references to the Advisory Bodies, whenever necessary, are made for
|
further advice as per the procedure prescribed to conclude the proceedings

"
fast. It is, therefore, denied that there is delay in disposing of the proceedings

rather than the procedural time it reasonably takes.

Continued .. Page-9
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|
1_4.1 That with regard to the statements made in Para d.xxivb, of the
| o
|
ap‘P‘lication, the respondents beg to state that to finalise the proceedings, due
pr«Ji)cess- of law must be completed and the procedural delay cannot be

considered to justify the applicant's grievance.
15.  That with regard to the statements made in Para 4.xxv to Para 4.xxvi,

of'the application, the respondents beg to offer no comments.

16;. That with regard to the statements made in Para 4.xxvii, of the
apiplication, the respondent.s beg to state that the nature and circumstances of
thée case are being investigated. The consid_erﬁtion for ad-hoc promotion to the
ap[plicant may follow on the basis of result qf investigation and as per the
plIescribed guideline.

|

| |
17. - That with regard to the statements made in Para 5-A, of the
a[i)}plication, the respondents beg (o state that it is denied that the
z\iemorandum d?ted 07-08-1998 has been issued to deprive the applicant from
gej}tting his due promotion. This has been issued on facts available on records
alJul after applicaﬁon of mind. The applicant's request for quashing of the’
1L\:iemm'zmdum dated 07-08-1998 is devoid of any merit in view_of the facts
' b;rought out hereinbefore and isvliable to be rejected.
|
|
f Photocopy of Memorandum dated 07-08-1998 vide
"Annexure K of amended O.A.
| :
18.  That ?vith regard to the statements made in Para 5-B, of the
| application, th(; respondents beg to submit the commémis what have already

heen made against the foregoing Para 4.xxiii above.

Continued .. Page-10
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19,  That with regard to the statements made in Para 5-C, of the

application, the respondents beg to reiterate what has been stated herein

before vide Pﬁra 6 that it is an adinitted fact that the zipplicant issued
di'riection for handing over thé refund orders to assessees acroés the table and
thetse directions were -violative of the Board's instructions on the s.ubject, The
I.C'). chose to exonerate the applicant despite this undenied fact is in it’sélf a
gc;t)d ground for disagreement with the 1.0.'s findings and this'has béeﬁ
clearly brought out in Para 3 of the Memorandum dated 07-08-1998. The fact
that the UPSC, which is an independent advismy body, has also found the

applicant guilty- of misconduct on this account itself shows that the

Di

-

sciplinary Authority had good grounds to differ with the LO.'s findings. -« -
20,  That with regard to the statements made in Para 5-D, of the
application, the respondents beg to submit the comments what have already

been made against the foregoing Para 4.xxivb above.

21, That with regard to the statements made in Para 5-E, of the

ap[flication, the respondents beg to submit the comments what have already
bee;n made Iagains} the foregoing Para 4.xxiii above.

|
22 That with regard to the statements made in Para S-F, of the -
application, the respondents beg to state that the Annual Confidential Reports
are confidential in nature and it is further clarified that only the adverse .
entries in the.Conﬁdential Reports can be communicated to the official
concerned. But3s it appears that he got access over his Annual Confidential
Regon, it can simply be said that a good work, if any, is always appreciated

and it does not provide any immuﬁity from a bad work.

Continued .. Page-11
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|

22A. That with regard to the statements made in Para 5-G, of the
|

:lf)plication, the respondents beg to submit the comments what have already
!

bé‘aen made against the foregoing paragraph 10.2.
|

22:B. That with regard to the statements made in Para S-H, of the

a;?plication, the respondents beg to submit the comments what have already

been made against the foregoing paragraph 10.3.

22

C. That with regard to the statements made in Para §-1, of the application,

the respondents beg to submit the comments what have already been made
!

agiainst the forégoing pafagraph 10.4.

ZZD. That with regard (o the statements made in Para 5-J, of the

aéplication, the Nrespondents beg to submit the comments what have already
been made against the foregoing paragraph 10.6.

|

o
-

E. That with regard to the statements made in Para 5-K, of the
application, the respondents beg to submit the comments what have

Tp—

already
be{en made against the foregoing paragraph 10.7.

2-2??. That with regard to the statements made in Para S-L, of the
|

application, the respondents beg to submit the comments what have

already
befen made against the foregoing paragraph 10.4.

: Y
22F}. That with regard to the statements made in Para 6 and 7, of the
{

application, the respondents beg to state that the paras matter of record.

Continued .. Page 13
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That with regard to the statements made in Para 8-A, of the

ication, the respondents beg to state that the Memorandum dated

07-08-1998 is a part of the inquiry proceedings and was issued after

cons

idering in depth by the Departmental Disciplinary hierarchy. Hence, there

is np ground to set aside and QUash the Memorandum in the mid way of the

ongoping process. Also refer the comments at Para 5-A above.

24,

appl
|

25.

app

26.

That with regard to the statements made in Para 8-B, of the

ication, the respondents beg to offer no comments.

That with regard to the statements made in Para 8-C, of the

ication, the respondents beg to submit the comments what have already

been made against the foregoing Para 4.xxiva above.

That with regard to the statements made in Para 8-D, of the

application, the respondents beg to state that the nature and circumstances of

the case have been investigated by the CBI and the Disciplinary Proceedings

have

been started against the applicant thereafter with the issue of

Memorandum of charge sheet dated 29-03-1996/03-04-1996 on the basis of the

CBIs findings and facts of the case.

(8
~

the 1

£y

L That with regard to the statements made in Para 9, of the application,

espondents beg to offer no comments.
o

Verification................ Page-13
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VERIFICATIOQON

Coni GOULEN  HANG LI NG

....................................................................................................

] : _
being authorised do hereby solemnly affirm and declare that the statements

made in this Written Statement are true to my knowledge and information and

I have not suppressed any material fact.

And 1 sign this verification on this ..... l Ltm .................. day of

December, 2001, at Guwahati.

Declarant
: Joint Commissioner of Income-tax, Wigilance.

OJo. the Chief Comz:issiorer of Income-taX,
Guwahatis
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file Mb, 212/753/79 ITA.II conveyed its deC1510n,
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OFFICE OF THE CHIEF COMM\SS\ONER OF |NCOME TAX
SAIKIA GOMMERCIAL GCOMPLEX, SREENAGAR. 6.5. RD.
i’ Guwahati . 7841005.
£ No. CAT-A1INLIVIGICC] i GlYy Dated 0/.10.C/

Yo,
shriN. Lhungdim,
_Addl. Commissioner of in come-tax,

: Dibrugarh.
Sir,

sub:- Forwarding of order uir 13 of the CCS(CCA) Rules. 1965.

| am ;directed tof forward the above order contained in Board's £ No. C-1401 1/8/06-V&L, dt 14-9-

2001 along with a co;!)y of UPSC's advice contained in their letter F-3/275199-S-1; dt. 26-6-2001 for

necessary action at yo"Tn' end.

Yours faithfully,

(G. HANGS

Joint Commissioner of iIncome-tax, Hars..

| ‘ For Chief Commissioner of income-ta, e

, Guwahati. w0

memo No. CAT-1 1leuV\G:cc; 4rs Dated ol 10.¢) ‘{T«l
Copy forwarded t0 the Chief Commissioner of Income-tax, Shillong alongd with copies of order ult 15 of {‘J

" the OCS(CCA) Rules, 1965 and UPSC's advice as stated for tavour of his Kin information and necessary T~
action. . ‘ ¢

' y v/

(G. HAN G),

Joint ommissioner of Income-tax, Hars.

I
For Chief Commissioner of income-tax,

Guwahati.

‘l
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iIN THE CENTRAL ADMINISTRATIVE TRIBUNAL, GU

GUWAHATI,

ORIGINAL APPLICATION NQ._252/2001.

IN THE MATTER OF :

0.2, No, 252/2001,
b A . ‘ Mr, Ngulkholund Lhungdim
1: * ‘A ’ » - ed b O 6 Applicant.

Union of India & Ors.

.....:Respondents,

- AND o

IN THE MATTER OF :

A reply filed by the appiicant
in regard to the Additional
written statements filed by

the respondents,

REPLY TO THE ADDITIONAL WRITTEN STATEMENT,

The humble applicant begs to submit his reply as

1follows ¢

1. . That with regard to the statements made in paragraph
yof the Additional written statement, the applicant begs to
|reiterate and reaffirm ‘the statements made in paragraphs 1,2,

|3 ana 4(i) to 4(iii) of the Original Application.

12 . That with regard to the statements made in paragraph

'2{§$ the written statement, the applicant begs to reiterate and
lrdaffirm the statements made in paragraph 4(iv) of the Original
. N
1Application,

;3. . That with regard to the statements made in paragraph




\ :
3 of the written statement, the applwcant begs to reiterate Qﬁk

and reaffirm the statements made in paragraph 4(v) to 4(Xlli)

of the Original‘Application.

4, ' “Phat the statement made in paragraph 4 of the

written statement, so far as, "There is, therefore, nothing

illegal, unjust, unreasonaple., unconstitutiohat or any infrihgizg;_

| rment of fundamantal rights in the instant case as the Discip-

linary Authority has passed the pehalty of Censure U/R 15 of

' CCs (CCA) Rules vide F, No, C- 14011/8/96-V & L dated 14-09-2001

: which>is again -acted as per the procedures established by law"

are incorrect and hehce denied by ﬁhis applicant and states
that the authority has violated the provisiong of Office Memo-
randum dated 14-9-92° (Annexure-H to the Original.Application) in
case of the applicant which is unjust and unsﬁstainable invlaw.
The applicant begs to reiterate and reaffirm the statements

made in paragraph,4(xiv) of the Original Application,

5. . That with regard to the statemént made in paragraph
5 of the written statements, the applicant begs to reiterate
and reaffirm the statements made in paragraph 4 (xv) of the

Original Application,

_6. That the statemenﬁs made in paragraph 6 of the
written statement, so far as " the I,O, chose to exonerate the
applicant despite the undenied fact is in itself a good ground
for disagreement with ﬁhe I. 0.'s findings by the Disciplinary |
Authority and this has been clearly brought out in Para-3 of
", Memorandum dated 0(7-08-1998, The faét that the UPSC, which

is an independent Advisory Body. has also found the applicant-
guilty of misconduct on thisvaccout itéelf shows that the
Disciplinary AuthOrlty had good grounds to differ with the

1,0.'8 findings" and the statements so far as " It is, there-

fore, denied that the D.A, disagreed with the Inquiry Report



v C-a -
| . :
’; 4
E to deprive the applicant from getting his due promotion, The

- D.A, has acted according to his own powers and functionary. ‘3

ﬂ There is, therefore, nothing illegal, wunjust or unreasonable Q*x

|
|
'

- for diss agreement w1th the Inqulry report of 1.0, by the Disc-
L iplinary Authority. " are incorrect and hence denied by this

i .
. applicant and begs to reiterate and meaffirm the statements m

L made in paragraphy) 4(xvi) of the Original Application,

| S
The applicant furﬁher states that the authority ?E; _
- disagreed with the Inquiry Report absolutely without any ground,

! materlal or ba51s/ foundation, similarly, the UPSC has found

’ the appllcant guilty of misconduct without any ground, material

T or basis/foundation and has tendered its advice to impdse penalty
!fof censure on the applicant mechanically, without any application )

‘of mind and contrary to thé.findings in the Inquiry Report,

-

The disciplimary Authority cannot have unguided
i powers to act according to its sweet wikixix éill at the cost of
%the interest of the applicant which is arbitrary, discriminatory .
i and without jurisdiction, |

X Though in the Boards Instruction No, 1530 dated
+16~10-1983 it is stated that all refund»or&ers should be send

|to the assessees by registered post with acknowledgement, the
'appllcant ‘acted bona-flde in allow1ng to handover the refund
torders to the two assessees by hand only to maintain good

?relationship between the Department and the assessees, At the

| relevant point of time there was no check valyg or scope to
‘'verify the genuineness of the refund claims made on TDS certifi-
|cates,

L. That with regard to the statements made in paragraph

7 of the written statement, the applicant begs to reiterate and'



" paragraph 4(xix) of the Original Application,

»

' reaffirm the statement'made in paragraph 4(xvii) of the Origie

¥

| nal Application, ' v . Q§t'

; 8. That the statements made in parggraph 7 A of the

 written statement, so far as, " Hence, there is no violation
?of the provisions of»Article, 14, 16, 19 (1) (g) and 21 of the
i'Cons’c:».t:ut::.cm as alleged" are incorrect and hence denied by this

t applicant and begs to reiterate and reaffirm the statement f§;
made in paragraph 6 of the reply and 4'(xviii) of the Original ;El

Application,

A}
. ’

19, ' _ That the statements made in paragraph 7B of the

.iWritten Statement, so far as " However, the direction of the

_superior to' ITO concerned to issue refund orders in violation

1of the relevant instructlons cannot be considered as a quasie

iJudlClal functlon" are 1ncorrect and hence denied by this depo-

inent and begs to reiterate and reaffirm the statement made in

F

;10. " That with regard to the statements made in para-
;graph 8 of the written statement. the applicant begs to reiterate
;and reaffirm the statements made in paragraph 4(xx) of the
10riginal Application, The applicant further states that the

'appreciation should be counted in future and the authority should

gconsider that the applicent has acted bona-fide without any

imalice in allowing.to handover the refund orders to the two

-

|assesse@s by hand,

{11. - That w1th regard to the statement made in paragraphs

39. 10 and 10,1 of the written statement, the applicant begs

|to reiterate and reaffirm the statements made in paragraphs

- [4(xxi), 4(xxii) and 4(xxii)a of the Original Application,




- 5 -

i 12, | That the statements made in paragraph 10,2 of thesy\
|written statements so far as,‘“ It is, therefore, denied that
|the D,A, disaggeed With the Inquiry Report only to deprive the
| applicant from getting his due promotion, The Disciplinary
fAuthority has actedvaccording to his own powers and.functionary
jand is at liberty to seek advice from UPSC at any time, There
is, therefore, nothing illegal, unjust or unreasonable for

|disagreement with the Inquiry Report of the Inquiry Officer by

\the Disciplinary Authority"; are incorrect and henee denied by
this épplicant and states that the authority is not at liberty
ito delay the disciplinary proceedings unreasonably in viola=-

tion of the relevant instructions at its own sweet will and

whims at the cost of the charged official, The applicant begs

?;o reiterate and reaffirm the statementsmade in paragraph 4(xxii)b

i
iy

iy of the Original Application,
r13. - . That the statements made in paragraph 10,3 of the
written statements, so far as " The Disciplinary Authority has

\every'right to agree or disagree with the findings of the Inquiry'

1foicer depending upon the circumstances of the cases, There

Fis, therefore, nothing illegal, unjust or unreasonable for
:disagreement with the Inquiry Report of the Inquiry Officer by
‘the Disciplinary Authority " . are incorféct and misleading,
hence genied by this applicant and states that the applicant
lacted bonafide in directing to hand over the Refund Vouchers
personally and at the relévaht point of time there was no iné-
jtruction either from the CBDT or from any authority for veri-
fication of the genuineness of the T.D.S, certificates, The
Disciplinary Authority has right ﬁo agree or disagree with the
findings of the Inquiry officer, but it must be an.the basis

©of just and reasonable ground, The applicant begs to reiﬁefate
and reaffirm the statements made in‘paragraph 4(xxii) ¢ of the
briginal Application, At the relevant time ﬁany instructions by

CBDT for granting refunds pormptly were also in force,




L | | o

14, That the statements made in paragraph 10.4. of Q§r
éthe written statements are incorrect and misleading, hence ;gg\

:denied by this applicant and bsgs to reiterate and reaffirm the

VQriginal Application, The applicant states that at the relevant

éstatements made in paragraphs 4 (xxii) d and 4(xxii) e of the i%

3
%time is was the uéual practice to hand over the refund vouchers \g
fpersonally to the assessees and there was no instruction from ?g;
'any-authority to verify the genuinemess of the T,D.8 certif- ;EL
jcates, On 26.12.1989, for the first time, the Commissioner of |

Income Tax, North Eastern Region, Shillong issued instructions

. to all the Asgsessing Officers for close verification of the

.T.D.S. Certificates in all cases of refunds, The applicant
‘acted  bonafide in directing to hand over the refund vouchers
personally to the said two assessees and at that time there
no check valve or scope for scrutiny/ verification of the

-

 genuineness of the T,.D.S. Certificates.,

A copy of the said Instruction
dated 26, 12,89 is annexed hereto

" and marked as Annexure-I,

.15. That the statements made in paragraph 10,5 of
the written statements, so far as " Hence the contention of the
) applicant that he got a copy of the order on his visgit to CCIT,
I;Guwahati's office is incorrect and has no merit" are incorrect
~and hence denied by this applicant and begs to reiterate and
i reaffirm the statements made in paragraph 4(xxii) £ of the
: Original Application,
16, That the statements made in paragraph 10,6, of the
written statements so far as " It is, therefore, denied that
( there is nothing illegal, unjust, improper, unreasonable or
arbitrary ébdut the order and it is not violatiee of any Article

. of the Constitution": are incorréct and misleading, hence



e

 denied by this applicant and begs to reiterate and reaffirm the y

; statements made in paragraph 4(xxii) g of the Original Appli-
‘ cation, :sé\

- 17, That the statements made in paragraph 10,7 of the

' ments made in paragraph 4 (xxii)h of the original application,

by this applicant and begs to reiterate and reaffirm the state- é%

- 7 - | o Cgb

f

XN

written statements are incorrect and misleading, hence denied

The applicant further states that in case of all officers where - _

penalty of censure is imposed, a particular period is mentioned

regarding its effect, but in case of the applicant the autho-

- rity has intentionally not mentioned any period only to deprive

the applicant from getting promotion to the higher rank/cadre,

The applicant craves leave of this Hon'ble Tribunal to refer

. to and rely upon some penalty order of censurs in regard to

~ gome other officers at the time of hearing of this case,

=

18, That the statements made in paragraph 11 of the

" Written Statement, so far as " There is, therefore, no ground

for any cause of grievance for the applicant that the due con-
sideration of relevant DOP & TOM,. No, 22011/4/91-Estt(A) dated
14-09-1992 is overlooked" are incorrect and misleading, hence
denied by this applicant and étates that after initiation of
inquify procesdings, the Disciplinary Authority is not at lib-
erty, under law, to delay tne matter unreasonably in violation
of the relevant instructions at its own sweet will and whims
at the cost of the interest of the charged official, The
applicant begs to reiterate and reaffirm the statements made

in paragraph 4(xxiii) of the Original Application,

19, That with regard to the statements made in
paragraph 12 of the written statements, the applicant begs to
raiterate and reaffirm the statements made in paragraph 6 of

this reply and paragraph 4(xxiv)‘of the Original Application,



leading, hence denied by this applicant and states that the %é%
i%i

| (5
20, That the statements made in paragraph 13 of the
written statement, so far as " It is, thersforz, denied that
there is delay in disposing of the proceeding rather than the

proceedural time it reasonably takes® are incorrect and mis-

Disciplinary Authority cannot be allowed to delay unreasonably

in diSPOSing of the proceedings at its sweet will in the name

of procedural time in violationiof the reievant instructions

in this regérd. The applicant 5egs to reiterate and reaffirm’ \Ei
the stateménts made in paragraph 4(xxiva) of the Original ' -

Application,

21, ' That the statements made in paragraph 14 of the
written sﬁateméhts, so far as " the procedural delay cannot

be considered. to justify the applicants grievance" are inco-
rrect and misieading, hence denied by this applicant and
states thHat to finalise the proceedings. the Dispiplinary
Authority cannot be allowed to delay the matter unréasomably
in the name of procedural deiay in violation of the relevant
instruétions in this ragard and at the cost of the interest

of the charged official, The applicant begs to reiterate and
reaffirm the statements made in paragraph 4(xxivb) of the

Original Application,

\

22, That with regard to the statements made in paragraph
15 of the written statementé,'the applicant begs to reiterate
and reaffirm the statements made in paragraphs 4 (xxv) and

4(oxvi) .

23, That with regard to.the stétements made in para- -
graph 16 of the written statement, the applicant begs to rei-
terate and reaffirm the statements made in paragraph 4(xxvii)

of the Original Appliéation.



24, That the statements made in paragraph 17 of the
written statement so'far as " it is denled that ‘the Memoran- '§7“
dum dated 07-08-1998 has been issued to deprive the appllcant

from getting his due promotion, This has been issued on facts

available on records and after application of mind. The appli-
cants request for quashlng of the Memorandum dated 07-08-1998 .
is'devoid Oof any merit in view of the facts brought out herein
before and is liable to be reJected" are 1ncorrect and mislea

ding, hence denied by this applicant and b@gs to relterate

and reaffirm the. statements made in paragraph & SeA of the

Original Application.

25, : That with regard to the statements made in
paragraph 18 of the the written statements, the'applicants
begs to reiterate and reaffirm and statements madé in paragraph

5 of e this reply and paragraph 5-B of the Original AppliCation;'

26, That the Statements made in paragraph 19 of the
written statements so far as " The 1.0, Chose to exonerate the .

applicant despite this undenied fact is in itself a good

ground for disagreement with the 1,0,'s findings and this

has been clearly brought out in Para 3 of the Memerandum dated

'07-08-1998, The fact that b the UPSC, which is an indepen- °

dent. advisory body, has also found the applicant guilty of
misconduct on this accouht itself shows that the Disciplinary'
Authority had good grounda to differ with the i.O.'s fingings"
are incorrect and hence denied by this applicant ard begs to

reiterate and reaffirm\the -statements made in paragraph 2 of

" this reply and paragraph 5.C of the briginal Application,

217, . That with regard to the statements made in

paragraph 20 of the written statement, the applicant begs to



H \
reiterate and reaffirm the stateiments made in paragraph 21 of

this reply and paragraph 5-D of the Original Application,

"28, That with regard to the statement made in parag-
raph 21 of this reply and paragraph 5-E of the Original App-

lication,

29; | " That with regard to the statements made in para-
graph 22 of the Q;itten stétements, the deponent begs to
reiterate and reaffirm the statements made in paragraph 5«F
of the Original Application and states that the applicant has
not done anything wrong/bad, he acted bona-fide in directing
to issue the refund vouchers personally to the assessees in
-the interest of the department, Tﬁeré is no allegation edither
express Oor implied that the applicant has don2 anything amy by
any corrupt motive or to oblige any person on account of

~ extraneous consideration,

30. That with regard to the statement made in para-
graph 22A of the written statement, the applicant begs to
reiterate and reaffirm the statements made in paragraph 12 of

this reply and paragraph 5-G of the Original Application,

31. That with regard to the statements made in
péragraph 22B of the written statement, the épplicant begs to
reiterate and reaffirm the statements made in paragraph 13 of

thds reply and paragraph 5-H 0f the Original Application,

32, That with regardt the statements made in para-

graph 22C of the written statement, the applicant begs to rei- -

3

Kl Ihisossdlr

terate and reaffirm the statements made in paragraph 14 of this

reply and paragraph 5-1 of the Original Application,

33, That with regard to the stateients made in para-
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graph 22D of the written statement, the applicant begs to
reiterate and reaffirm the statements made in paragraph . 16

of this reply and paragraph 5-J of the Original Applicationy

%
'54. That with regard to the statements made in ‘
paragraph 22E of the written statement, the applicant begs zggg‘,
to reiterate and reafflrm the statements made in paragraph
17 of thx this reply and paragraph 5-K of the Original Appl-
_1cat10n '
| ~——
35, - That with regard to the statements made in para—cigi\'
graph 22F of the written statement, the appllcant begs to rei ,:2\

terate and reaffirm the statements made in paragraph 14 of the

-reply and paragraph 5-L of the Original Application,

:36, - That with regard to the statement made in paragraph
22G = of the written statement, the applicant begs to reiterate
and reaffirm the statements made in paragraphs 6 and 7 of

the Original Application,

37, That the statements made in paragraph 13 of the
written sﬁatements so far as " énd was issued after considering.
‘in depth by thé Departmental Disciplinary hierarchy, Heace, |
:there is no grouﬁd to set - aside and quash the Memorandum in
the mid way Of the ongoing process” are incorgect and mislea-
'ding, hence denied by this applicant and begs to reiterate

-and reaffirm the statements made in paragraph 8-A of the Ori-

,;ginal Application and paragraph‘24 of this reply,

38, That with regard to the statements made in para-
.graph 24 of the written statement, the applicant begs to rei-
terate and reaffirm the statements made in paragraph 8-B of

the Original Application,



+  paragraph 25 of the written statements, the applicant begs to

R

- 12 - \

39, That with regard to the Statements made in

ZZ@?%«‘

reiterate and reaffirm the statements made in paragraph 20 of

this reply and paragraph 8~C of the Original Application,

Y

40, That with regard to the statewents made in

paragraph 26 of the written statement, the applicant does not

Aoz /%yé;

r

admit anything which is contrary to and inconsistent with
the records of the case and begs to reiterate and reaffirm the

statements made in paragraph 8-D of.the'Original Application,

41, That the applicant most respectfully begs to
state and submit that from the facts and circumstances of
the case as stated above, it is apparently clear that the
interference of this Hon'ble Tribunal is required for
allowing the relisfs prayed by this applicant in paragraph

9 of the Original Application,



- paragraphs __ .

. contents of paragraphs | b Yl —

| -3~
W

VERIFICATION \

I, Mr, Ngulkholund Dhungdim, son of late Hemthans
Lhundim aged about 59 years 9 months, by profession service,
resident of Central Revenue Building, Dibrugarh, P,O, & P.S,

-Dibrugarh, Dist- Dibrugarh, Assam do hereby verify that the

are true to my knowledge and those made in

being matters of record

are true to my information and the rest are my humble
submissions made before this Hon'ble Tribunal and that

I have not suppressed any material fact,

1 gign this. verification on this 19th day of

December, 2001 at Guwahati,

NGt Uwﬁ éﬂu

Signature of the Applicant
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GAUHATI BENCH

AT GUWAHATI.

1.

g

Lo

4.

5

6.

ORIGINAL APPLICATION No. 25272001

.

<

by io.

MF..NGULKHOLUND LHUNGDIM

SCGN OF LATE HEMTHANS LHUNGDIM
Resident of Central Reveﬁue,
Building. ' Dibrugarh, P.0.gP.S.-
Dibrugarh, Dist.- »Dibragafh,
Assam,

............ Applicant.

~VERSUS-

The Union of India, through the

Secretary to the Govt.of India,
Ministry of Finance, New Delhi.
Central Board of Direct Taxeﬁ,
through  its  Chairman, : ﬁmrth
Block, New Delhi-110001.

. The Director of -Incoms

Tax(¥igilance), Central Board of

Direct Taxes, 1%t Floor, Dayal

Singh Public Library Building, 1-

tfleem Dayal Upadhyay Marg, New
Delhi-110002.

The Chief Commissioner of Income
Tax, Saikia Commercial cenplex,

creenagat, G.S.Road, Guwahati-5.

The Commissioner, Income 7Tax,

€hillong, Shillong-793001.

The  Union  Public Service
Commission, through ite
Secretary, Dholpur House,
Shahjzhan Foad, New Delhi-11G0131

e

c a~d |
y F@ygﬁmqv~4JMn34f

ot A
Prpagl - Shenc

[7gfm~)Jv(
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i; PARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION IS MADE :- |

1) 4 Memorandum Vide F.NO. C-14011/8/96 V&I. Dated

o 7-8-98 issued by the Director (V&L). Central

gfffltf’ Board of Direct Taxes, Department of Revenue,

Ministry of Finance, Govt. of India.

11} Non consideration cof the case of the applicant
for reviewing to give adhoc promoticn to the
- Cadre/rank of Commissiocner of Income Tax
w.e.f.13-9-97 along with his immedizte ]unlorsﬂ
-and plac1ng his above them
iii)Non-disposing of the Departmental proceeding N
tlll date 1nsp1te of submission of comments on ~Q§y

18-5- o8 xegardlng disagreement of = the

Disciplinary Authority with the Inquiry Report
~of Inquiry Officer.
iv) Keeping alive the subject matter of preaent
- Departmental proceeding for last 1£_Z§ar5“
(V) Adv1ce of the Union Public Service Commission
tendered vide letter dated 26-6-2001 to impose
\5\

penalty of *Censure’ on the appllcant -
o (VI)brder vide F.No. C-14011/8/96-V&L dated 14-9-

2001 1soued by the Under Secretary to the Govt.
of Indla,. Ministry of Finance, Department of

Revenue, Central Board of Direct Taxes.
_ . .

[

2.  JURISDICTION OF THE TRIBUNAL :-
The applicant declares that the application is
within the jurisdiction of  this Hon’ble

Tribunal.

'3 _LIMITATION: - - :
' The applicant further declares that the

application is within the limitation prescribed
- in =ectien 21 of the Administrative Tribunal
Act.1985. |
4 FACTS OF THE CASE:-




4 (1)

That the applicant joined the Income - Tax
Department on 26-11-73 as Income Tax Offlcer(undﬁr

training! at Nagpur where he had uncéergocne one year

professional training at Indian Reveénue Service Staff

College, Nagpur, thereafter, he was posted at

Guwahatl Income Tax Office- on the job tralnlng for-

four months and was sent to four months Foundation

Course Training at Lal Bahadur Sastri Acadeamy of
Administration, Mussoursi. On completion of the said
training, he was posted as Income Tax Officer at
Jorhat frem 1i1-3-75 to  30.7.83, thereafter, On
promotion aé Assistant Commissioner of Income Tax, he
was posted at Tezpur as Appellate Aésistanf

Commissionsr from 1. 10 83 to 17.6, 85 on transfer to

. Calcutta he ]01ned as Inspecting Assistant

C4(ii)

Comm1351oner from 18.6.85 to 31.5.88 and then he was
transferred to Shillong as Deputy Commissioner of
Income Tax from §.6.88 to 7.7.92 and since 8.7.92
ti11 date the applicant has been working as
Additional Commissioner of Income Tax, Dibrugarh
Range, Assam. The applicant will retire from service

on Superannuation on 28.02,200%

That the under Secretary to the Govt., of India,

Central Board of Direct Taxes, Department of Revenue,

| Ministry of Finance, New Delhi issued a Memorandum

vide F.N. C-14011/8/96-V&L dated 29.3.96/3.4.96

'enclosing Article of charge and statement of

Imputation of mis-conduct in support of Article of
charge to be framed against the applicant. 1In the
said Article of charge, only one charge has been
leveled against the applicant inter-alia stating that
while the applicant‘ was working as the Deputy
Commissioner, shillong Range during 1989 failed to
maintain absolute lqteqL¢f” and devotion to ﬂuty in
as much as he violared the instructions of Central

Board of Direct Taxes(CBDT in short) contained in

;

Lyus
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Board’s Letter,F.NO.212/153/?9—ITA—II dated 9.10;?9
and reiterated in Instruction Ne, 1539 dated 16.10.83
whicg state that a1l refund orders should be sent by.
registered POsSt only. He pPassed orders contrary to'
the letter and spirit of the ébové-meﬁtioned Circular -
by directing. the handing over of refund orders
amounting_ to Rs.62,582/- and 'Rs.98,020/~to Shri
N H.Lalanpuia and Shri J.Anthony respeCtively, the
alleged assesses, who turned out to pe boéus, thereby
putting the state iexchequer‘ Lo a  1oss of
Rs.1;60,602/—and thereby the applicant'showed lack of
integrity, lack of. devotion to ‘duty and conduct
unbecoming. of a Government servant and thereby
contravened Rule TV, 3 () and 3(1) (511 of

CCS(Conduct)Rules,1964.

A photocopy of the said Memorandum
dated 3.4.9¢ is annexed heretg and
‘marked as Annexure-a.

4(iii) That on 30.4.96 the applicant Submitted hig
written Submissions of defence against Memorandum of
chargeskdenying the Charges of 1ack of integrity and

" devotion to duty inter-alia Stating that the applicant
had given instructions directing the Assessing Officer
to  hand over refund ordéers under some peculiar
circumstances. The »Assessees came to the office and
told him that they were to receive refunds and if these
were seht by reQistered post, it would take sométime

. months to reach them and they tolg that their labour
 payments were over-due and theAlabourers werg Pressing

AAfor early payment because of certain festivals apg
urgent pérsonal eXpenses, Hence, the applicant gave the_

instructions S a measure of good public rélation.
- Whether the refuﬁd order were handed over in‘person or

~3ent by post, the defrauding remained dyea to the systep



A photocopy of the said written
submission dated 30.4.96 is annexed

hereto and marked as AnneXure- B.

4. (iv) ‘That the applicant states that in 1989 while
he was;working as Deputy Commissioner of Income Tax,
Sshillong Range, Meghalaya, he gage instruction
directions directing the Assessing Officer to ‘hand
over refund orders of Rs. 62,582/- and Rs. 98,020/- to
the assesses namely, Shri H. Lalanpuia and Shri
Anthony reSpectively under some peculiar circumstances.

The said assesses (who ‘later on became bogus or

f» 2

were to receive refunds- and if those were sent by
registered pdst it woula " take two weeks to months
sometime to reach the. They stated that their labour ~
payménts were overdue and the labours were presSing for
early payment because of certain festivals and urgent
personal éxpenses. They Ifurther stated that as they
were in Shillong, they requested that they should be

fictious assesses) came to the applicant and told they QQ}
allowed to take vouchers in person to avoid postal

delays which was common in that part of the Country. é§i
The applicant had given the said instructions as a IR
measure of gobd public relation as in that area, the
Department was having véry bad public relation mainly
due to issue of refund orders; In actual field
situation sometimes the instruction of the Board i.e.
CEDT could not be followed in letter and spirit. 1In
most cases‘atﬁempts were made to follow the spirit of
the instruction issued by the 'CBDT when there were
practical difficulties to follow the instruction
literally. In view of the above facts and
circumsﬁances, the applicant bonafide in good .faith
izzued instruction to the Assessing Officer to hand

over the vouchers personally to the assesses as a

measure of good public relation to improve the image

&



of the Department and as such the applicant has not
committed any illegality due to lack of integrity and

devotion to duty or conduct unbecoming of a Govt.

servant and foru the same the applicant has ‘not_

contravened Rule 3(1)(i), 3(1){(ii)and 3(1)(iii} of

CCS (Conduct) Rules , 1964.

4.(v) - That the Under Secretary to the Government of

India, Ministry of Finance, Department of Revenue CBDT

passed an order vide F.No. C-14011/8/96 VsL  dated
14.6.96 whereby one Shri V.Tochvang, Commissioner of
Income Tax, Shillong was appointed as Inquiry Authority
to enguire into the charges framed 'against the
appliéant. Thereafter, the Director (V&L) Government
of India, Ministry of Finance, Depértment of Revenue,
CBDT issued an order vide F.No. 14011/8/96-V&L dated
2.12.96 whereby Shri N. Sahay, DSP, CBI, was appointed
as the Preéenting'Officer. The applicant craves leave
‘of this Hon’ble Tribunal to refer to and rely upon the
said order dated 9.12.96 at the time of hearing of the

/\/g;%'/&pﬁr/(?zz7 % Hw

case.
A photocopy  of the said
order  dated  14.8.96 s
annexed hereto and marked as
Annexure:C.
4, {vi) That the Commissioner of Income Tax, North .

Fastern Region, Shillong issued an Office Memorandum

vide F.No. Viz-23/Con/CT/93-94/Petitioner.Iv/1781-83

-
[

8]
-
Lo
ot
22
()
i,

a & whereby the applicant was informed that
the Preliminary Hearing in the Departmental Inquiry
against the applicant would be held on 3.1.97 from
10:00 A.M. at Shillong in the Office of the Inquiry
Officer. - :

A photeocopy of the said

Memorandum dated 16.12.96 is
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annexed “hereto ~and marked
as Annexure:D.
4. (vii) That Preliminary Hearing of the Departmental

Inquiry‘againét the  applicant was held on 21.2.97

and the Inquiry  Officer of the Inquiry issued the -

" Daily order Sheet dated 21.2.%7 wherein it has been
~inter-alia mentioned that Preliminary Hearing was held
on that day and the applicant ‘pleaded not guilty and
denied the charge. It was also stateg that all
preliminaries should be completed before end of March,

1997 and the regular hearing will be held in 2% week
of April 1997. ’

Photocopy of the said Daily
order sheet dated 21.2.97 is
annexed hereto and marked as

Annexure:E.

4. (viii) That on  21.2.97 the applicant submitted
Additional Written Submission of Defence against
Memorandum of charge in addition to his earlier written
sdbmission inter-alia stating that in paragraph 16(4)
~of the pafagraph 16 Chapter XVII 6f office procedure 2
Section II, 3-6 issued by DIRSP/1965 it has been stated
that Refund vVoucher of over Rs. 5000/~ should be
delivered pérsonally, unless the assessee specifically
asks otherwise, in whigh case, they may be. sent by
registered post} acknOWledgement due, at his risk. In
Instruction No. 1647 of the CBDT dated 11.9.85 it has

‘been stated as “It is a matter of concern for the Board

that a .feeiing continues to persist amorng the tax-

payers that the refunds are not granted promptly and
that the Refund wvouchers are not being sent in most of

the case along with the orders giving rise to rafund.

Also complaints are being received by the Becard in

Mytas . gl
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this regard. The complaints are being received by the

Board in this Tegard. The Board would, therefore,'
again like to emphasis that the claims of refund should

be‘dispoqed of promptly and the Refund vouchers shculq.

invariable accompany the orders giving rise to the
refund. The CIT/IAC are directed to ensure eliminatidn
of delay in the grant of refunds. “The applicant
further .réiterated that there was not 4 slightest
malafide intention ip directing the Assessing Officer

to hand over the refund voucher to the assessee

personally and his instructions dig not in any way

facilitated the defraﬁding of the exchequer. The

applicant maintained absolute integrity ang devotion'

to duty and dig not show any misconduct unbecoming ~of
a Govt. Servant, therefore, there was no contravention
of Rule. 3(1), (ii) and (1ii) of cC3 (Conduct) Rules,
1964. '

Photocopy of the said
additional submission dated

21.2.97 is annexed hereto and.

marked as Annexure:F.

4. {ix) That the Under Secretary to the Govt. of India,

Ministry of Finance, Department Revenue issued order
No. 121 of 1997 vide F.No. A-32011/6/97- Ad.vVI dated
13.§f97 whereby 127 Nos. of ‘Deputy Commissioner of

Income Tax were promoted on purely adhoc basis to

Mottt sts [Z?ﬂ«

officiate in the grade of Commissioners of Income Tax .

w.e.f. the déte they assume charge of the higher post.

The names of the 79 persons shown at serial Nos. 49 to

vt

127 in the =aig order dated 13.9.97 are junior to the
applicant. As per seniority position the name of the
applicant should have found place in between P.EK.Deb

Burman and L.Nampui whose names appear at Serial Nos.

48 and 49 respactively of the said order dated 13.9.97.



: Subse@uently the Cadre/rank of Deputy‘cdmmissicner of

4. (

Income Tax was redesignated as Additional—Commissioner
of Income\Tax. |
Photocopy of the said order dated
13.8.97 is annexed herete  ang

marked as Annexure:g

X) That the applicant 'states that the Ministry
of Perscnnel, Public Grievances, Government of India;
Department of Personnel ang Training issyeq an office
Memorandum vide o, 22011/4/91-Estt (a) dated 14.9.97
in regard to (Promotion of Government Sasrvants against
whom disciplinary/Court pProceedings gare pending or
whose conduct is under iﬂvestigation process ang
guidelines to pe followed, wherein in Paragraph 2 it
has  been stated that the Departmental Promotion
Committee (DPc ip short) shalj assess the suitability
of the Govt. servants ip respect  of whom 2 charge
sheet has been * issueq and the disciplinary}Court
Proceedings are Pending and the assessment of the DPC
including “Unfit for Prombtion" and the grading
awarded by it will pe kept  in g3 Sealed cover. 1In
paragraph 5 of the said Memorandum dateq 14.9.92, it |

been mentioneq that in cases where the diséiplinary
ﬁaseicriminal4prasecution is not conducted even after
two vears from the date of meeting of the first DPC,

which kept its findings in g4 Sealed cover, the

$

§

appointing authority may review the case, provided the

Govt. servant is’ pot under Suspension, to consider
ﬁ&ﬁifability of giving him adhoc promotion keeping in
view certain aspects.

Photocopy or the said office

memorandum dated 14.9.92 is
Anneéxed hereto ang marked as

"Annaxure: H.
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4(x1). That the applicant states that the DPC which
recommended the cases of 127 (48 senior ang 79 junior
to the applicant) Deputy Commissionér of Income Tax,
considered the case of the applicant ang kept the
assessment of the DBC inp a4 sealed cover as Departmental

proceeding was pending against the applicant.

4(x11) ' That the regular hearing of the Departmental 7
Inquiry against the applicant commenced from 25.9.97°
and the Inquiry officer issued daily order sheet dated
25.9.97 wherein inter-alia it has been mentioned that
the applicant télephonically informed him that he would

not be present in person on that day and requested to

consider his written submission already submitted by

N
him. o . o
S Photocopy of the saig daily §

e ' - order sheet dated 25.9.97 is
annexed hereto and marked as
Annexure:I. ‘\\\
4(xiii)  That the applicant states that the Commissioner
of Income Tax, 'Shillbng,' the Inguiry Officer of the
Departmental Inquiry against the applicant submitted
his Inguiry Report vide P.nNo. Vig~23/Con/CT/93—94/Pt.IV
dated 22.10.97 wherein in his findings it has been
stated a5 "During the course of the hearing and cross
examination of witnesées and  the inspection of
documents produced before me, it appears that nothing
could bhe  dnferred that‘Shri N. Lhungdim has malafide
intantion of defrauding the revenue or causing loss to
thg Government gxchequer. -It ig an undenied fact that

A NI T
Snri leﬂuljulm fia

5 acted in contravention of the Board’s

5
tanding Instruction while issuing instruction to hang

IXy)

over the refund voucher to the elaimants by hand.

‘However, this also appears to be an actien arising out
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applicant promotion to rank/cadre of Commissioner of

é}.
11 A

his desire"to keep up the good image of the

department, in its ‘dealing vis-a-vis the public”

.Thus, the applicant was expected of the charges' leveled

against him. = .
Photocopy of the said
inquiry report dated 22.10.97
is annexed hereto and marked.
T as Annexure:J. |
4. (xiv) That the applicant  states that the Inquiry

Officer considered . all aspects of the matter in its

true perspective and come to the aforesaid findings Qﬁi

exonerating the ‘applicant of all the charges and the NG
said findings of the Inquiry Officer contained in

Inquiry Report dated 22.10.97 is correct, good, just,

Inquiry Officer in his Inquiry Report dated 22.10.97
has clearly stated that nothing could be inferred that

‘proper, legal and valid in all manners. Though the /E§§

the applicant had malafide intention of defrauding'the ;§i9

] [}
Levenue or causing loss to the Government - exchequer = >

,./

and the action arising out of his desire to keep up the
good image of the department, the authority did not

1 P

open the sealed cover with  a view to give the sﬁ}i

-

.
—

Income Tax on adhoc basis as Has been givan tec 79

». =. e

junior officers of the applicant vide aforesaid order

: dated 13.9.97. The action of the respondents .in »not,;;

opening the sealed cover with a vigw to giving adhoc
promotion to the applicant with effect from the date of.
promotion of the said 79 junior Deputy Commissioners of
Incoms Taz'.inspite of the findings in the anguiry
report dated 22.10,97 exonerating the applicant of all
the charges iz illegal, unjust, unreasonable,
arbitrary, discriminatory, vitiated by bias and

malafide and the same has been done in colcurakle
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exercise of power for collateral purpose by taking
extraneous and irrelevant considerations by overlooking
the relevant considerations belng violative of the said
office Memorandum dated 14.9.97 and the Articles 14,
16, 19(1) (g) and 21,°f the Constitution of India.

4. (xv} Thét the Direcror (VIL), Government of ‘India,
Ministry of Finance, Department of Revenue, CTBT issued
a Memorandum vide F.No. C-14011/8/96-v&L dated 7.8.28
wherein  it has been stated that the Disciplinary
Authority -is not 1in egreement "with the Inquiry
Officer’s report on the ground that the appllcant did
not order handing over of the refund orders across the
table which has not been denied by anyone, including
the officer himself inp v1olatlon of departure from the
departmental instructions to the contrary, further the

© . applicant did. not know the assesses and therefore, his
dlrectlor to handover the refund order personally to
such strangers  amounted to an act of indiscretion
betraying iack of devotion to duty. Hence the
disciplinary anthorify is in disagreement w1th the
inguiry authority and the applicant was directed to
submit his comments within 15 days from the date of
receipt of the said memorandum

‘ '{,
A photocopy of the saiﬁ

" Memorandum dated 7.8.98 is

’ : ' L}

annexed herewith and marked as
Annexure: K.

+

4. (xvi) That the applicant states that 1nsp1te of
correct and clear findings of the Inqu1ry Officer in
his Inquiry Report dated 22.10.97 , the D15c1pllnaryE
Authority dlsagreed with the said Inquiry Report.

There is absolutely no ground or materlal for_'

disagreeing with the said Inquiry Report and as such



the disagreement of the Disciplinamy Authority with -

the Inquir? Repcit 15 without any basis/foundation. The
Disciplinary Authority' disagreed with the Inquiry
Report dateq 22.10.97 only to deprive the applicant _

from getting his’ gue Promotion to the bank/q@dre_‘af
Commissioner of Income fax along with pis immediate
_jﬁniors. AS  such, the action of the ,Disciplinary
Authority ip disagreeing ~ the Inquiry Report dateq
22.10.97 by its Memorandum dateq 7.8.98 after waiting

for about 1g months is illegal, unjust, improper,‘
Unreasonable, arbitrary, discriminatory, vitiated by

bias ang malafide apqg the same has been done jip Qﬁi
colourable e€Xercise of power for collaters] purpose .
by taking extranéous and irrelevant ccnsiderations by éﬁ%\\\
overlooking the relevant considerations being viclative .
of Articles 14, 16, 19(1) (9) and 21 of tps Constitution ‘
Of India and as Such , the Memorandum dated 7.8.9g is
illegal ang null and voigd,

4 (xvii) That'the Under Secretary to the Government of<\;£§§
| India, Ministry of Finance, Department of  Revenue
issued order No. 126 of 1994 dated 9.9.98'whébeby 113

W.e.f. the date of taking over charge. The 69
Additional Commissioners of Income Tax yhese names
APPear from serig] No. 45 to 113 4p the said .order
dated 5.2.%8 are junior to the applicant consider the
seniorityj“‘position of the applicant, his hamz should
. have been Shown in betweep P.K.Deb Verman and L. Nampui
Whose namas appear.at Serial No, 44 and 45 respectively
in the said ordey dated 9.9, 93, ,
| ' A& photocopy  of the saig
S order.  dateq 9.9.98 is
annexed hereto and marked

4% Annexure:i,
4{Eviii}. That the applicant states Lhat by the.aforesaid
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order dated 9.9.98 the adhoc promotion of 113

Deputy/Additional Commissioners  of Income Tax to the

rank of commissioner of Income Tax was regularized, out
of which 69 Additional Commissioner of Income Tax who
were junior to the applicant have superseded the
~applicant and the Respondents have deprived the
applicant” from getting his due promotion by disagreeing
with the Inquiry Report dated 22.10. 97 without any
foundatlon/matnrlal and the appllcant has been kept

hanging without giving die promotion. As such the

“action of the Respondent in not promoting the .

applicant along with his immediate junior officers who
were regdlarly promoted to the cadre/rank  of
Commissioner of Income Tax V1de order dated 9.9.98 is

1llegal unjust, improper, unreasonable, dlscrlmlnatory

and the same has been done in colourable exercise of

power for collateral purposes, wvitiates by bkias and
malafide and the same has been done by taking
extraneous and irrelevant considerations by overlook-
ing the relevant considerations being wviolative of
Articles 14,16,19(1)(g)and 21 of the Constitution of
India. - |

4(XIXl That the applicant states that on 18.9. 98, he
submitted his comments as per direction given in the
aforewald memorandum dated 7.8.98 wherein inter- alia he
has stated_that in addition to his written submission
and additional submission he further stated that the

main instructions in the matter regarding granting and

delivery of refund voucher to the assesses have been

Llearly mentioned in paragraph 16, chapter-XviI of the
Gffic procedurs section ©  13-6 issued by
DIRSF,1965,wherein in paragraph 16(4) it is stated that
refund voucherz of of Re.5,000/- should be delivered
personally, wunless the assessee specifically asks

otherwise, in which case, they may be sent by



registered post with acknowledgement due, at his fisk
and the latest instruction dated 18.,11.97 Speaks of

sending refund vouchers irrespective of the amount of

the  refund involved by  registered post with
~ acknowledgment due, It was also stated that the
applicant gave written instruction to ~hand over -the

refund vouchers to the asgesses in person with the best

of intention ang bonafide reason as 3 measure of good

public relation to improve the image of the department
in the area of the wokk. It was also stated therein
that the Inquiry officer having inquired the facts and
circumstances of the case had rightly concluded that
the was no malafide intention of the applicant and hag
éxonerated him of all the charges stating that actions
were taken out of the desire to keep up the good image

of the department ip its‘dealiﬁg Vis-a-vis the public.

It Was unfortunate that the disciplinary authority did

\

not agree on the ground of technicality as the
applicant Qas discharging quasi—judicial function and
in none of ‘the charges in the lmemorandum there was
'express or implied allegation that the action taken by
the applicant was actuated by"any' corrupt motive to
_obli§e any person 'on | account of extraneous
consideration, The‘applicant also referred the judgmee}
in the case of Union -of India vs, R.K.Desai, in Civil
Appeal No.560 of 1991 dated 25.3.92 wherein it has been

observed “In the present case the allegation agaipst

the Respondents are merely' to the effect that the

refunds were granted to unauthorised person and this
was éonezin-diéregard to the instruction of the CEDT.
- There is no allegation, however, either exXpress or
implied, that these actions were taken by’ the
Respondent actuated by any corrupt motive or to oblige

~@ny person on account of extraneous consideration. ®n

this circumstances. Merely because such order of refund

error made, even assuming that they were erronesus or
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wrong, neo disciplinary actions could be taken as the

Respondent  was discharging quasi-judicial function. If

any erroneous order had been passed by him, the correct

remedy is by way of an appeal or revision to have such .

order set aside”. Hence the applicant submitted that
his case may be considered in the proper and correct

prospective with due appreciation for'finally dropping

all‘charges against the applicant. But till date the

Respondents have not done anything in this regard.

A photocopy of the said

- comments dated 18.9.898 1is

annexed hereto and marked.

as Annexure-M.

4 (XX). That the Chief Commissioner of Income Tax {Bihar,

Orissa and North-Eastern Region)wrote a letter to the
- member (P&V), CBDT, North Block, New Delhi-1 vide D.O.
No.CC/Vig/I1-10/87/88/3212-15 dated 26.10.99 regarding

- promotion of the applicant to the cadre of Commissioner

inter-alia stating the entire facts of the case in™

regard - to the disciplinary proceeding and -1t was
further stated that ewver after initiation of

isciplinary prcéeediﬁgs against the applicant and

[N

g
danial of promotion to him he has remained a loyal and
devoted employee (the applicant} of the department and
dues to pérscnal interest taken by him he has beén_aple
to acquire land of 4 Bighas of the - department at
Duliajan without the need to make any payment to OIL
INDIA LTD. Due to the personal interest takeh by the
applicant expenditure of about Rs.25 lakhs has been
saved and the conduct of the applicant was appreciatéd

by his Commissioner on 24" September, 1997, i.e. near

ey et

the dat

cabou

]
L4

on which he was denied promotion on

3

adhoc basis. Hence he reqguestad that the applicant may

be given ad-hoc promotion immediately and after

v

24

o firti)

/!
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expediting- departmental proceedings  he may  he
exonerated from the alleged mis-conduct and qhould be
promoted to the cadre of Commissioner from the date,

‘his junior Shri L. Nompui became Comm1551uner by the
Board’s order No.121 dated 13.9.97.

Photocopies of the letter
| dt. 26.10.99 and apprec-
. iation letter dt.24.9.97

are annexed hereto and

marked as Annexures-N and .

Q'respectively_

4{xx1) That the Chief Commissioner of Income Tax (Bihar,

Orissa and North-Eastern Region}‘(J.S.AhluJalia} wrote
ancther '_IEtter to | the Director of Income
Tax, (vigilance) on 26.10.99 1nter alia statlng that the
only fault of the applicant was that he had acted in

contravention of the Board’s standing instruction that

the refund order should be sent by registered post, but

on the basis of evidence available no malafide

intention can be attributed to him. The intervention of

the applicant had merely expedited the encashment of
. the refund orders. Had the applicant not interfered,

the refund would have been encashed and the loss would
have been occurred to Government exchequer on account
of sysLem failure and at best the applicant can be
wormed to be cameful and not to go against the spirit
of Board’'s instructions even for improving public
Relation of the Department. The applicant was denie@

promotion in Board’s order dated 13.9.97 on the ground

that his conducts were responsible for the loss of .

Rs.1,60,602/-due to iésue of refund orders. Hence he
requested to expenditure the departmental proceedings

‘against the applicant and to exonerate him from the

m}/«,“
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alleged misconduct and to grant promotion to the cadre
of Commissioner of Income Tax from the date of his

junior Shri L.Nampul became Commissioner vide Board’s
ordsr No.121 dated 13. 9.97.

A photocopy of ths said letter

dated 26.10.9% is annexad here

to and marked as Annexure-p.

4 (xxil) That -the applicant states that on 2%.4.2000, he

submitted a x@presentatlon to the Chalrman CBDT for
expedltlous dlSpral of departmental proceedings
pending agalnst him ard also for promotion to the cadre
of CommisSione; of Income Tax. The said representation
dated 29.4.2000 was sent to the Commissioner of ;ncome
‘Tax, Shillong by his forwarding letter dated 1.5.2000
| reguesting him to forward the same to the higher

authorities concerned with a reguest for early disposal

and promotlan to the pest of Commissioner of Income Tax

at the earliest. Thereafter, on 12.7.2000, the Chief
Commissioner of Tncome Tax, Guwahati forward the saic
representation dated 29.4.2000 submitted by  the
applicant to the Chairmén' CBDT New Delhi requesting
him to conqlder the request of the applicant so that he

could get his due promotion with out further delay. But

till date the authority has not done anything tgﬁ

complete the dlscipllnary proceeding without any valid
- ground only to deprive the. applicant from getting hlS

promotion to the cadre of Commissioner of Income Tax

Fhotocopiez of the forwarding
letters dasted 21.5.2000 ° and
12.7.2000 are annexed heresto and

marked a3  Annexzures-g and R

_diwxiiya. That the ampllLant statas that during the

/MWM%J Al

-~
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teﬁdency of O.A. Ne.252/2001, the Under Secretary
to the Govt. of India, Ministry of Finance,
Department of Revenue, Central Board of Direct
Taxes passed an order vide F.W. C~14011f8/36—v & L
dated 14/8/2001 whereby a penalty of “Censure” is
imposedi on  the applicant on the basis of the
advice tendered by Union Public Service Commission
Vide its letter dateg 26/6/2001.

Copies  of the sald order dateq
) 14.9.2001 and the advice dated
26.6.2001 are annexed hereto and
marked  as Annexures -3 & T
' respectively.

4(xxii)b. That the applicant states that the Inquiry
dfficer considered all aspects of the matter and
come  to the fihdings that nothing could pe
inférréd~that the applicant had malafide intention
of defrauding the revenue or éaﬁsing less te the
Government . Exchequer and _thereby eionerated the
applicant of all the charges wvide his Inquiry
Report dated 22-1p-97 which is correct, just legal

Mot b £

. > and wvalid in a1l manners, but the authority
disagreed with the Inguiry Report absolutely
withbgt any ground, material or basis/foundation.
The Disciplinary'.Authority vide its Memorandum
dated 7-g-ag disagreed‘ with  the Inquiry Report. = °
dated 22-10-97 6nly to deprive the applicant from |
getting his due\promotion to the rank/cadre of
Commissioner of Income Tax along with his immediate
juniors. Now only after filing of the bresent O.A.
252/2001, the authority has ‘passed the said
penalty érder dated 14-9-2001 by taking a
tentative decision to hold the Article of charge
against the applicant as proved, though the

.Disciplinary JAuthority  could net establish/prove
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the charge against the applicant. The authority haé
passed the aforesaid penalty order dated 14-9-2001
in a vindictive manner only to deprlve the
petitioner  from ~ getting  promotion to  the
cadre/rank of Commissioner of “Income Tax and as

such the said order dated 14-9-2001 is 1llegal,

unjust, improper, unreasonable, arbitrary,

discriminatory, vitiated by bias and. malafide and
the same has been done in colourable exercise of
power for collateral purposes by taking extraneous
and irrelevant considerations being viclative of
Articles 14,19(1)(g) and 21 of the constitution of
India and as such the “said order dated 14-9-2001
is illegal and null and void.

4 (xxii)c. That the applicant states that the Inqu1ry

-officer in his Inguiry Report dated 22-10-97 has
given the flndlngs as “During the course of
hearlng and cross- examlnatlon of w1tnesses and
inspection of documents produced before me, it
appears that nothing could be inferred that Shri
§ Lhungdlm has malafide 1ntentlon of defrauding

the revenue or causing loss to the chernmeht

_Bxchequer. It is an undefined fact that Shri

Lhungdim has acted in contravention of the,
Board’s staﬁding Instruction while 1ssu1ng
_instruction to hand over the refund voucher to
' the 'claimants by hand. However, this also
A=*§ear toc ke an action arising out of his
desire to keep up the good image of the

department, in its dealing wvis-a-vis the

.. public.” As such the materials available with

the autherity do not connect for establishing

9&

%“

the charge against the applicant and  the -

ingredients are not available Ffor imposing

punishment on - the applicant and the charges
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‘mentioned in the chargé sheet dated 3-4-96 could

not be estdbllahed/proved in  the inquiry

proceedlng, but  the Disciplinary Authority
without any méterialﬁ ground-or basis/foundation
has disagreed with the Inquiry Report dated 22-
10-97 vby its Memorandum dated 7-8-98 . after

waiting for about 10(ten) months and now after

‘3 (three) years from the sald disagreement and
~only after filing of the present Original
Application, the authority has passed thévorder
of penalty dated 14-9-2001 on the basis of the
advice of the ~ Union Public Service
Commission {UPSC) tendered vide its letter dated
26-6-2001 only to 'deprive the applicant from
getting ‘his due'promotion to the rank/cadre of
commiséicner of Income Tax and as such the said
advice dated 26-6-2001 and the order dated 14-9-
2001 - are. illegal, unjust,  improper,
unreasonable, . arbitrary, dlscrlmlhatory,

vitiated by bias and malafide being violative of

Articles 14,19(1} (g) and 21 of the Constitution
of India.
That the applicant states that the UPSC has

tendered its advice vide letter dated 26-6-2001
to impose the penalty of censure upon the
'=fgf1caﬁt. though there is no material/evidence
to establish/preve any misconduct on the part of
the applicant which is clear from the Inguiry
.Report dated 22-10-97. The charge .against the
applicant has not bean prcved as per the Inquiry
Report ‘dated 22-10-97, but the UPSC has tendered
its advice to impose peralty of Censure on the
aprlicant mechanically and without any
application of mind and contrary te the findings
in the Inguiry Report and as such the said

//M@@ lg 4.
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advice of the UPSV tendered vide its letter
dated 26-6-2001 1is out -and out without

jurisdiction of law. The said advice of the UBSC

has brought slur on the service career of the

applicant at th1= fag end of his service life
and” as such the said advice of the UPSC can not
be allowed to be implemented for the ends of
justice. The advice Vofl the UPSC tendered vide
its ~letter dated 26-6-2001 is given in

colourable exercise of power ':or collateral

purposes and Che same nas been done by taking

extraneous and irrelevant considerations by

overlooking the relevant "consideration and as

such the said adv1ce of the UPSC tendered vide
its letter dated 26-6-2001 is illegal, unjust,
improper, unreasonable, afbitrary, being
violative of ArticleA 14,19(1) (g} and of the

constitution of 1India and as such the said

_advice of the UPSC tendered vide letter dated

26-6-2001 is illegal and null and void.

That the applicant states  that the UBSC has

tendered advice vide its letter dated 26-6-2001

and the said advice is perverse to the record

aud *he Inguiry Repart and the findings of the
UPSC in its advice is non existent and not based
on record. The applicant had- no malaflde
intention and malafide in passing order: for

ﬁandlng over of refund order to the said two

assesses and he did the same only to maintain -

good relation and effective approarh and
functlons of the Deptt. towards the aSsesses,
more particularly in the North Eastern Reg:on
where the postal service 1is nqt up to the mark
of standard. Due to the personal interest taken

by the applicant an =xpe enditurs of

//WM_) (1?/%
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RS.25 lakhs was saved for the department and for that
the applicant was highly appreciated. No malafide
intention or malafide in the part of the applicant

has been alleged in the charge sheet dated 3-4-96,

/@5

- inquiry report dated 22-10-97 and the advice of the -

UPSC. Lack of. integrity of the applicant has not ‘been .

proved either in the inquiry report or not alleged in
the advice of the UPSC. As such, the advice of the
UpscC vide its letter dated 26-6-2001 and order dated
14-9-2001 are illegal, unjust,  .impr0per,
unreasonable, arbitrary, being violative of Article

14,19(1)(9) and 21 of the Comstitution of India.

That the applicant states that the inquiry report
dated 22-10-97 is in favour of the applicant and
11(eleven) menths after the inquiry report the

authority disagreed with the inguiry report the

authority disagreed with the inquiry report vide

‘memorandum dated 7-8-98 and thereafter for last three

years the matter was kept lying and this Hon'ble

Tribunal was pleased to admit the present O.A.

"N0.252/2001 on 13-7-2001 and inspite of giving 2(two)
‘opportunities the Respdﬁdents have not filed written
statement and till date nothing has been done. In the
first week of October, 2001 the applicant has come to
'knoﬁ from other source, that order of penalty against
him has been issued and somehow he has personally
collected thé said order dated 14-9-2001 from the
office of the Chief Commissioner of Income Tax,

Guwahati~5 wherein for the firat time he came to know

about  the UPSC advice dated 26-6-2001. Now the

Respondents ,instead the filing of written statement,

have issued the penalty order dated 14-9-2001. Now the
applicant has no other alternative, equally
efficacious,. effective and appropriate - remedy 1is

‘available for challenging the advice of the UPSC
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tendered vide its letter dated 26-6-2001 and the arder

dated 14-9-2001, and this Hon’ble Tribunal is only
~forum which is éfficacious, effective and appropriate

remedy challenging the said advice of the UPSC dated
© 26-6-2001 and the order dated 14-9-2001. Hence thic

application for amendment of the original application

has been filled for challenging the UPSC advice dated
- 26-6-2001 and order dated 14-9-2001.

4(Xxii)g. That the applicant states that in the Inguiry Report
théere is nothing against the applicant and without
anything against the applicant in the Inquify Report

- the Disciplinary Authority has imposed the penalty of
‘censure on the applicant vide order dated 14-9-2001
which is non existent and as such the imposition of
penalty of censure on the applicant is without
ljurisdiction and for the same the said order dated 14-
9-2001 is illegal, unjust, improper, unreascnable,
arbitrary, being .vioclative of Article 14,19(1) (g} and

of the Constitution of India,

4 (xxii)h. That the applicant states that the order of
imposition. of penalty on the. applicant is contrary to
the findings:in the Inquiry Report wherein no charge
against the applicant is proved and as such the

.imposition of penalty of ‘cénsure on the applicant is
without any authority of law. In the order dated 14-9-
2001 whereby penalty of censure 1is imposed on the
applicant, theie is no mention of the period during
which the penalty of censure against the applicant.
wili remain in force and as such the imposition of
penalty of censure is out and QUt mechanical, total
non application of mind and unprecedent to'the service
jurisprudence and as such the said order dated 14-9-
2001 is illegal, unjust, improper, unreasonable,

sarbitrary, being violative of Article 14,19(1) (g} and
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of the Constitution of India and as such the said
advice of the UPSC tendered vide letter dated 26-6-
2001 and order dated 14-9-2001 are illegal and null

and v01d "o

4 (xx111) That the applicant states that he joined the Income Tax

Department on 26.11.73 as a member of Indian Revenue
Service(IRS in short) afficers and as sUch, the

applicant belongs to the 1973 batch of IRS Officers.

The latest order for promotion to the cadre/rank of -

Comm1551oner of Income Tax on was passed on 23.6.2000
whereby the 1982 batch of IRS officers have been
promoted to the cadre of Commission of Income Tax. As
é result of which now the applicant has to work under
the IRS‘foice:s of 1982 batch who are 9 years junior
tce him and in fact, now the -applicant, has to work
under to Shri Nampui, the present commizsioner of
Income Tax, Shillong, who 1is immediately junior'-ta
the ' applicant, as such,‘ the applicant has been
_ subjected to great humiliation and mental agony as
the \Discipiinary' Authority even after passing of 3
years from the date of meeting of the DPC which kept
the findings/assessment in respect of the applicanﬁ
in a sealed cover, has nct reviewed the case of the
applicant for giving him adhoc promotion though the
applicant is/was not ‘under suspension and the

promotion of the applicant will not be against the

Mgstutre.s g &

public interést, the charges against the applicant -

are not grave enough to warrant continued denial

prometion, there is no likelihood of the case of the

a conclusion in the near future,

&

applicant coming t
the delay in finalisation of the departmental
procesdings iz~ not directly or indirectly

attrikbutable to the applicant and  there 1s no

likalihood of misuse of Official position which the -

applicant may occupy after adhoc promotion, which may
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adveréély affect the conduct of the departmental
' proceeding. As such, the action of the Respondents
in not reviewing the case of the applicant even after
3 years from the date of meeting of the DPC which
kept the findings on the ‘applicant in the sealed
covered, in order to give adhoc ;promqtion to the
applicant is illegal, unjust, imprope;, unreascnable,
arbitrary; discriminatory, vitiated by bias and
" malafide and the same has been done 1in coléurable
- exercise of power for,édllateral purposes by taking
‘extraneous and irrelevant consideration by over N
lcoking the relevant conéideration being violative of Q§¥
the office Memorandum dated 14.9.92 and Articles.
14,16,19(1) (g) and 21 of the Constitution of India. g\

4(xxiv) That the applicant stafes that the authority expressed
ite disagreement with the Inquiry. Repcrt by its
Memorandum dated 7.8.99,' since the submission of
éorrfments by the applicant on 18.9. 98 about 3 vyears

have passed but the authority has not done anyfhlng to

conclude the departmental proceeding till date and
there 1is no ]ikelihood of disposing of the. said
departmental proceeding agalnst the appllcant before
“his retllement on @uperannuatlon on 26.2.2002 and in
that case the applicant will not get\promation to the
cadre/rank of the Cammissioner of Income Tax during
his service pericd. As per Office Memorandum dated
14.9.92 ﬁhe authority should review the case of the
“applicant for giving his adhoc promotion to the .cadre
of Commissioneér of Income Tax as more than 2 years
hava passed since the date of meeting of the IPC which

-

]

-

o
[ 8

the findings in respect of the applicant in a

-

B
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aled cover. But thée Disciplinary Authority has not
reviewed the case of the applicant till date which is
i'lgj‘l, unjust, unraasaonable g arbltrary

discriminatory, v1tlated by bias and malafide and the
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same has been done in coclourable exercise of power for

collateral purpdse by taking extraneous and. irrelevant

considerations - by - overlooking the relevant
consideration baing wviolative of the said Office

Memorandum dated 14.9.892 and Articles 14,16,19(1) (g}

~and 21 of the Constituticn of India.

That the applicant states that the Disciplinary

Authority expressed its disagreement with the Inquiry

Report of the inquiry Officer dated 22.10.97 with out

any basis" foundation, ground and material vide

Memorandum dated 7.8.98 and as per direction contained
in the said Memorandum, the applicant has submitted

his comments on  18.9.98. But  the DlSClpllnary

Authority has not yet, 1i. e. after passing of about 3

years, dispoéed of the said departmental proceedlng

~ against the appllcant thereby keeping the applicant in-

a - hanging s;tuatlon by 1illegally depriving th

applicant from getting his due promotion to the
rank/cadre of Commissioner of Income Tax and allow1ng
his Jjunior officers to supersede him without any

case, basis and/cr foundation which has caused mental

- agony and prejudice to the applicant and has seriously

affected the fundamental and constitutional rights of
the applicant. The Disciplinary Authority has not
dizposed of the Departmental Proceeding against; the
applicant even after about 3 years from qisagreeing
with the Inguiry Report dated 22.10.97 and submission
of comments by the applicanﬁ on 18.9.98 by taking
extraneous and 1rrelevant consideration by overlooking
relevant rnnwlaeratlﬁn whHich 1s 1llegal, unjust,
impropar, unreasonable, arbitrary, capricious,
discriminatory, malice-inclaw as well as malice-in-
facts b“lnG viclative of the Articles 14 and 21 of th

f'cnctltutltm of I—!dla and _BI‘ a zame the :"‘t.‘L on of the
§ .

N
S
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Disciplinary Authority in . delaying and not

disposing of the Departmental Proceeding against

the “applicant even after passing about 3 vyears

from its disagreement with the Inquiry Report of
Inquiry Officer and submis 51on of comments ky the

appllcant on 18 9.98 1is bad in law and liable to

v}

be declared as ille gal nd null and wvoid.

4 (xxivh) That the cause of action of the instant Departmentai

Proceeding arose in 1989 but the same has not yet been

disposed of without any ground judge to deprive the

applicant from getting his due promotion. As such, the
action of the Respondents in keeping the matter of
'1989.still alive for last 12 year is violated by .bias
and malfide and- the ‘same has been done by taklng
éxtraneous énd - irrelevant considerations by
overlooking relevant consideration which is illegal,
unjust, imprppef, - unrgasonable, arbitrary,
discriminatory, being 'vi5lative - of  Articles
14;19(1) (g) and 21 of the Constitution of India

4{xxv} That the appllcant states that since his date of

joining as Income Tax Officer tlll date, he has been

s oS,

/! U,Wcﬁ»w

discharging ‘his duties,: functions _ and

regponsibilitiss with utmost sincerity and dedication
to the satisfaction of all concerned and an no point
of time any complaint or allegation (except the
bresent ‘departmental proceeding) ‘had besn made
against the applicant and as such he has earned and

aimost unblemished sarvice record.

That the applicant states that no adverse remark

var béen recorded in his annual confidential

A%

“oiitatanding in the BCR of the applicant for the years
1996,1997,1998 and 1999 and the same has besn accepted
-

‘

eport (ACR in short). The Authority has recorded
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for the year 2000, the Authority has not yet
reccrded'anything in this year of the applicant .
That the applicant states that from the facts

and circumstances of the case as stated above it

- is‘vapparently clear that the action of the

Respondents in. disagreeing with the Inquiry

Report by Memorandum dated '7.8.98  and not

reviewing the case of the applicant even after

passing of above 3 (three) vyears from the date of

the meeting of bppc which kept the findings in
respé&ts of the applicant in a sealed cover and

not disposing of the départmental proceeding by

" the Disciplinary Aﬁthority even -after passing of

about 3 vyears from the date of submnission of

comments on 18.9.98'by the applicant are out and -

out  illegal, unjust, improper, unreasonable,

“arbitrary, discriminatory, violated by basis

and malafide being'.violative of the Office

Memorandum. dated 14.9.92 an Articles
- 14,16,19(1) (g)and 21 of the Constiturion of India.

The applicant further stated that it is a fit case

wherein Your Lordships may be pleased to set aside

and guash the Memorandum dated 7.8.98 (Annexure-K)
issued by the Director (V&L) Government of India.
Ministry of Finance, Department of Revenue, CBDT

and/or direct the Respondents tg review the case

of the applicant for giving ad-hoc promotion to

the cdadre/rank of Commissioner of Income Tax,

and/or declare the  action of the Disciplinary
Authority in delaying and not disposing vof the
Departmental proceeding against the applicant even
after(pasaing of about 3 years from the date of

submission of comments by the applicant on 18.5.9g

and keeping alive the . subject matter of present

Departuental proceeding for last 12 vears since
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1989 as illegal and null and void and/or dlrect
»'fhe Respondents to complete the q1sc1pllnary
proceeding against' ~ the applicant at . the-
earliest, sb that the applicant can be promoted to
the cadre/rank of Commissioner of Inccme Tax
before his retirement on 28.2.2002w.e.f. the date
.Qf ad-hoc promotion of gri L.Lampui to the cadre
of Commissioner of Income Tax. The actions of the
Respondents in not disposing of the departmental
proceeding against the applicant for last 5
and not 'giving ad-hoc promotion -to the appllcant
to the cadre/rank of commissioner of Income Tax
compelllng him to work under his juniors have the

applicant and as such the balance of convenience

3
\
is in favour of the appllcant. Pending disposal of
this application give ad-hoc promotlon to the ‘é§
appllcant to the rank/cadre of Comm1351oner of
Income Tax by reviewing the case of the applicant

as per offlce Memorandum dated 14.9.92 . And if \;i\
the aforesald interim order, as prayed for is not
granted the appllcant shall suffer 1rreparable

loss and injury which cannot be compensated by any

other means and the whole application shall become

1nfructuous

3. GROUNDS FOR RELIEF WITH LEGAL PROVISION :-

A. For that the Inquiry Officer gave his findings in
his Inguiry Report  dated 22.10.97 after
congidering all aspacts of the matt er and as such
the  Inguiry Report including = the - findings
exonerating the applicant of ’the charges framed
against him are corract, goéd, just, proper, legal
and valid in a1l manners. But the Respoﬁdénts were
zilent for .about 10 {ten) months  after the

aforesaid Inquiry Report and thereafter, vidé
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Mémorandum dated 7.8.98 expressed its dizagreement

with the Inquiry Report without any ground or.

materlal Just to deprive the applicant from getting

hlS due promotion to the rank/cadre of Commissioner
of Income Tax and as such the said disagreement of
the . disdiplinary authority is without any basis
foundation/material #hich is illegal, Unjust

impropér-' unréasonabl@ arbltrary, discr mlnatory,
vitiated by bias and malafide and same has been done

in colourable exercise of power for collateral

purposes by  taking extraneous and  irrelevant -

considerationu by overlooking the relevant
conblderdtlons and null and Vbxd being v1olat¢ve of

Articles 14,1s, 19(1) (g) and 21 of the Constitution of

"India. and for the same the sald memorandum dated

7.8.98 is liable to be set 351de and quached

For that és.per office memorandum dated 14.9.92
the disciplinary authority should review the Eaﬂe of
the applicant for giving ad-hoc promoticn to the
cadre ef Comm1851oner of Income Tax as even after
than two years from the date of meeting of the DpC
which kept the findings 1n respect of the applicant

in a sealed cover, the departmental proceeding

against the applicant has not yet concluded. But the

dizciplinary authority has not vyet i.e. even after

three years from the date of the meeting of the DpC

which kept the f£i indings in regard to the aapllcant in

a4 sealed covér, concluded the departmental kroceeding
nor haz reviewed the case of the épplicant for giving
him ad-hoc promotion to the rank/cadre of
Commissicner af 'Iﬁéome Tax though the applicant
/15 never under Suspension only to deprive the
applicant  from getting his due promotion to the
cadre/rank of Commiss ioner of Income Tax and to allow

a large number of junior officer to supersede - the

B
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applicant. As such, the action of the disciplinary

'authority in not reviewing the case of the applicant

for giving ad-hoc promotion to the cadre/rank of

Commissioner of Income. Tax 1nsp1te of the fact that ..

the departmental proceeding against the applicant has

not yet been concluded even after three years from

the date of ‘meeting ~ of the nDPC which kept the

findings in respect of the appllcant in a sealed
cover is 1lleqal unjust, improper, unreasonable,
arbitrary, dlscrlmlnatory and vitiated by bias and
malafide and same has been done 1n colourable
exercise of power or collateral purpo:es by taking
extraneous and 1rrelevant con51derat10n by
overlooklng the relevant considerations and null and
void being violative of the office memorandum dated
14.9.92 and Articles 14,16,19(1) {g)and 21 of the
Constitution of India. |
For ° that the ‘applicant states that

Disciplinary Authority expressed its dlsagreemen
with the Inqulry Report of the Inquiry Officer date
20.10.97 with out any basis, foundation, greund_and
material vide Memorandum dated 7.8.98 and as for
direction - contain in the said Memorandum, the
applicané has submitted his comments on 18.9.98. But
the Disciplinary Authority has not ‘yet, i.e. after

passing of about three years, disposed of the said

.
Sh
8!

Departmental p;oceedlng against the applicant thereby '

keeping the applicant in a hanging situation by
iilegaliy depriv*ng the aoplicant from getfing his

due promotlon to the rank/cadre of Commissioner of

‘Income Tax and allow1ng the junior - offlcers to

supersede him without any cause, basis and/or

foundation . which has caused mental agony and

prejudice to the applicant and has seriously affected

the fundamental and constitutional rights of the
appllcant The chc1pllnary Author 1ty has not dispoese
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of the Departmental Proceeding against fhe.applicant

even after about three vyears from disagreeing w1th

the Inquiry Report dated 22. 10.97 and ﬂubm1551on of

comments by  the ‘applicant on 18.9.98.by - taxing
extraneous _'and irrelevant consideration by
overlooking relevant considerations which is 1llegal

unjust, improper, unreasonable, arpitrary °,

capricious;_diScriminatomy, malice-in-law as well as .

malice-in-facts being violative of the ‘Articles 14

and 21 of the constitution of India and for the same
‘the actlon of the DlSClpllnary Authority in delaylna
and not disposing of the Departmental Proceeding

against the applicant even after passing of about

three years from its disagreement with the inquiry

Report of the Inquiry Officer and submission of

comments by the applicant on 18.9.9§ is bad in law
and liable to be declared as illegal and null and
void.

For that the cause of action of the instant
Departmental Proceeding arose in 1989 but the same

has not yet been disposed of without any ground just

to  deprive the applicant from getting his due .

grom@tioﬁ.‘As such, the action of the Respondents 1in
keaping the matter of 1989 still alive for last 12

']

£

v
m

rs iz vitiated hy bias and malafide and the same

haz been done by taking extraneous and irrelevant

considerations by overlooking the relevant

consideration which is illegal, unjust, unreascnable,
arbitrary, dis criminatory being v1olat1ve of Altlcles

14,19(1) (g) and 21 of the constlLutlor of India.

For that the applicant belongs to the 1973 hatch

of Indian Revenue Service Officers and the latest

order for promotion was issued on 23.6.2000 whereby

the 1982 batch of IRS Officers have been premoted to



the rank of Commissioner of Income Tax and as a
result of which the applicant has to work undﬂr the
Officers who are nine years junior to him.’ In fact,
Shri L. Namﬁui who is immediate junior to the
appllcant has been working as Comm1531oner of Income
Tax ’ Shlllong and the applicant has to work under
him as the Respondents  have not yet reviewed the
case of the applicant for giving him ad-hoc promotlon
to the rank/cadre of Comm1551oner of Income Tax as

per Office Memorandum dated 14.9. 92 which is a matter

of great humiliation and mental aaony at the fag and.

of hlS service career as the. appllﬂant will retire

- from serv1ce On superannuation on 28.2.2002. As such

the -action of the Respondents in not reviewing the

case of the appllcant for giving him ad-hoc promotion

to the cadre/rank of Commissioner of Income Tax 1is
illegal unjust, impropef, unreascnable ,arbltrary,
d lelﬂatcry and vitiated by bias and malafide an
5ame has been done in colourable exercise of power
~for collateral purposes by taking - extrancous and
irrelevant - considerations buy - over looking the
relevant -considerations ‘and null and wvoid being
violative)af the office memorandum dated 14.9.92 and
‘Articleé 14,16,19(1) (g) and 2l of the Constitution of

:ndia, and the same is liable to be declared illegal

and null and void.

For that the authorlty has recorded “dut°tand1ng”
in the Annual Wonfldentlal Report (ACR) of the
applicant for the years 1996, 1897,1998 and 1999 and
‘the same has been accepted by the authority concerned

and nothing has been recorded in the ACR of thje -

applicant for the year  2000. But inspite of

CGDDi?tPntly excellent performance of the appllcanL,

for which appreciation was given to the applicant,

the d13c1pllnary authority has nct yet reviewed the

S
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case of the applicant for giving him ad-hoc promotion 

to the rank/cadre of .commissioner of ‘Income Tax
inspite of the fact that the departmental proceeding

against the applicant has not yet been concluded even

. after three years from the date of meeﬁing of the DPC’

which kept the findings in respect of the applicant

in a sealed cover, only to deprlve the appllcant from

getting his due promotlon to the rank/cadre- of

'Comm1551oner of Income Tax along with his 1mmed1ate

]unlor officers which is. 1llegal unjust, 1mproper,

. unreasonable, arbitrary, discriminatory and Violated‘
by bias and malafide and same has been done in
- colourable exercise of power for oollateral pcrposes
. by taking extraneous and irrelevant considerations by
jover'looking the relevant considerations and null and

‘void being ‘violative of the office memorandum dated

14.9.92 and Articles 14,16,19(1)(g) and 21 of the

For that the Inquiry Officer conéidered all

aspects of the matter and come to the findings .that

‘nothing could be inferred that the applicant had

malafide intention - of - defrauding the revenue or

‘causing loss to the Government Exchequer and'thereby

exénerated the applicant of all the charges vide his

.Inqulry Report dated 22-10-97 which is correct just;
'legal and wvalid in all manners, but the authority

dlsagreed with the Inquiry Report absolutely without

“any ground, material or basis/foundation. The

98 disagreed with the Inquiry Report dated 22-10-97
only to deprive the applicant from getting his due

' Disciplinary Authority vide its Memorandum dateq 7-8-

promotion to the rank/cadre of Commissioner of Income’

Tax along with his immediate juniors. Now only after
filling of 'the present 0.A.252/2001, the authority
has passed the said penalty order dated 14-2-2001 by
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taking a tentative decision to hold the Article of

- charge against the applicant as proved, though the

Disciplinary Authority could not- establish/prove the

charge against the applicant. The authority has

-passed the aforesaid penalty order dated 14-9-2001 in

a vindictive manner only to deprive the pétitioner

from = getting promotion to the <cadre/rank of

Commissioner of Income Tax which is illegal, unjust,
improper, unreasonable, arbitrary, discriminatory,

vitiated by bias and malafide and the same has been

done in colourable exercise of power for collateral
purposes by  taking extraneoﬁs ‘and  irrelevant
considerations . by bverlookihg the relevant
considerations being  violative of Articles
14,19(1) {(g) and 21 of the Constitution of India and

as such the said order dated 14-9-2001 is illegal and

null and void and laible to be set aside and quaShed.sﬁzz\

For that the Inquiry’ Cfficer in his

Inquiry Report dated 22-10-97 has given the findings:
as “During the «course of hearing and cross-
examination of witnesses and inspection of documents

produced beforé me, it appears that nothing could be

inferred that Shri N. Lhungdim has malafide intention
of tdéfrauding the. revenueJ or causing loss to the
Government Exzchequer. It is an undenied fact that
dhri thuﬁgdim has acted in contravention of the
Board’s standing Instruction while ' issuing

instruction to hand over the refund voucher to the

“claimants by hand. However, this also appears to be

an action arising out of his desire .to keep up the.

good image of the department , in its dealing vis-a-

vis the public.” As such the materials available with

" the authority do not connect ‘for establishing the
charge against the applicant and the ingredients are.

" not available for imposing punishment on the



37

applicant and the cqarges mentloned in the charge
sheet dated 3-4- 96 could not be establ1sned/proved in
the inquiry proceedlng, but  the DlSClpllnary
Authority without eny - material, ground  or
basis/foundatisn has disagreed w1thout the Ingquiry
Report dated 22-10-97 by its Memorandum dated I—8—Q8
after waltlng for about 10(ten) months and now after
3(three) years from the said - disagreement and only
after flllng of the present Original Appllcatlon; the
authority  has rassed the order of pPenalty dated 14-9-
2001 on the basis of the advice of the Union Public
service Commissicn tendered vide its letter aateﬁ 26-
6-2001 only to deprive the applicant from gettlng his
due promotion to the -rank/cadre of Commissioner of
Income Tax . which is 1llegal, unjust, improper,
unreasonable, arbitra:y,-qiscriminatofy, vitiated by
bias and malafide being violative of Article
14,19¢(1 1) {g) and 21 of the Constitution of India an
as such the "said -advice dated 26-6-2001 and orde
dated 14-9- -2001 are 1liable to be * set aside and
-quashed. | |

Fer that the UPSC has tendered its
adv1ce v1de letter dated 26-6- 2001 to impose the
geneltv of censurs upen the appllcanu though there is

no materlalfev1dence to establluh/prove - any
misconduct on the part  of the appllcant whlch is
clear from the Inquiry Report dated 22-10-97. The
cherge against the applicant has not been proved as

per the Inguiry Report dated 22-10-97, but thea UpscC
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tendered its adviece to 1mpose penalty of censure

on the applicant echanically and without any

application of mind and contrary to the findings in

ot
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the Iﬁqu1iy Report and uch the said advice of the

UFSC tendared vids its letter dated 26-6-2001 is out
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and out without jurisdiction of law. The said advice
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of'the.UPSC has brought slur on the service career of .

- the applicant at this fag end of his service Iife and

as such the said advice of the UPSC can not be

‘allowed to be implemented for the ends of justice.

The advice of the UPSC tendered vide its letter dateq

26-6-2001 is given in colourable exercise of power

 for collateral purposes éhd the same has been done by~

taking extraneous ang irrelevant considerations by

overlooking the relevant consideration and as such

the said advice of the UPSC tendered vide its letter

dated 26-6-2001 is i1llegal, unjust, improper,
unreasonable, arbitrary, being violative of Article
14,19(1) (g) .and 21 of the Constitution of India and
as such,‘the said advice of the UPSC tendered vide
letter dated 26-6-2001 and order dated 14-9-2001 are

liable\to be set aside and quashed.

"For that . in the Inquiry: Report there is nothing

against the applicant and without 'anything‘ against

~ the applicant in the Inquiry Report the Disciplinary

Authcpity has impqsed the penalty of censure on the
applicant - vide order dated '14~9_2001' which is  non
existent and as such. the imppéition of penalty of
censuré on the applicant is without jurisdiction and
for the same the salq ordergﬁdated 14-9-2001 is

illegal, unjust, improper, unreasonable, arbitrary,

being violative of Article 14,19¢1) (¢9) and 21 of the

Constitution of India and for the same the said order

g datéd 14-95-2001 1is liable to be set aside and
quashed. -

For thét-the order of imposition of penalty on the

applicant iSICOntrary to the findings in the In@uiry

Report  wherein no charge against the applicant

isproved and as such the imposition of penalty of

censure on the applicant is without any ¢

oy
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authority of law. In the order dated 14-9-2001
whereby penalty of censure is imposed in  the
:applicant,-there is no mention of the period during
which the penalty of censure against the applicant
.will remain in force and .as such the imposition of

penalty of censure is out and out mechanical, total

‘noﬁ application of mind and unprecedent to the.

service jurisprudence and as such the sald order
dated 14-9-2001 is iilegal, unjust,. imprbper,
unreasonable, arbitrary, being -violative of Article
14,19(1Y(g) ‘and 21 of the Constitution of India and
as such the said advice of the UPSC tendered vide
letter dated 26-6-2001 and order dated 14-9-20G1 are

liable to be set aside and guashed.

For that the UPSC has tendered advice vidé its
letter - dated 26-6-2001 and the said advice is
perverse to the record and the Inquiry Report and the
findings of the UPSC in its advice is non existent

and not based on record. The applicant had no

malafide intention and malafide in passing order for

handing over of refund order to the said two assesses
and -he did the same ohly to maintain good relation

and -effective approach’ and functions of - the Deptt.

towards the assesses, more particularly in the ‘North~

Eastern Region where the postal service is not up to
the mark of standard. Due to the personal interest

taken by the applicant an expenditure of Rs.25 lakhs

was saved for the department and for that the

applicant ~ was  highly appreciated. No malafids

. intention or malafide in the part of the applicant
has been alleged in the charge sheet dated "3-4-96;

inquiry report dated 22-10-97 and the advice of the

UFSC. Lack of integrity of the applicant has not been
proved either in the inquiry report or not alleged in

v

N

o
b
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the adﬁice of the uPscC. AS such, the advice of the UPSC
vide its letter dated 26-5- 2001 and order dated 14-9-
2001  are illegal, unjust,  improper, unreasonable
arbitrary, being violative of Articleis r19(1) (g} and 21
of the Constmtut;on of India and for the Same the said
UPSC advice dated 26- €-2001 and order dated 14-9-2001 .

are liable to be set a51de and quashed

6. DETAILS OF THE REMEDIES EXHAUSTED :-

‘The applicant declareb that he has availed
all the remedles avallable to him,

7. MATTERS NOT PREVIOUSLY FILED OR PENDING WITH ANY OTHER
COURT: -

_ ﬁf%/@m’ % i

The applicant further declares that -thlS
matter was not filed earlier and no appllcatlon has veen
filed before any Bench of the Tribunal, as such at present

no application is pending before any Trlbunai or Court of
Law. E

v

8.RELIEFS SOUGHT :-

In view of the facts mentioned in paragraph 4

and  grounds mentioned in aragraph 5 above, the

]

applicant prays for the following reliefs:-

. | A. To set aside and quash- the memorandum vide F.No.C-
) 14011/8/96-vaL Dated 7.8.9¢ (Annexure~K} issued by
the Director (V& L} er"e’%m%nt of India, Ministry

of Finance, Department of Revenue, Central Board of

Direct Taxes, New Delhi.




.
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B. To direct the Respondents to promote the applicant
to the rénk/cadre of Commissioner of Income Tax
w.e.f.. the date' of |ad-hoc promotion _ 6f = Shri

L.Nampqi, who is immedijate junior to the applicant,

to the rank/caqre of Commissioner of Income Tax and

" placing the applicaht above him. | - . ) '

'C. To declare the action of the Disciplinary Authority“
"in delaying and not diéposing of the Dspartmental . xiii,
'Proceeding against the applicant even af“er passing ‘
of ‘about 3 years from| its disagreement with the
Inquiry Report dated | 22.10.97 of the Inguiry
Officer~}and submission| of the comments buy the

applicant on 18.9.98 as 1llegal and null and void.

D. To declare the action of the DlSClpllnary ié§§
‘ Authority in keeping alive the subject matter of \E§§
~ present Departmental Proceeding for last 12 years >
. . ‘ \\\\\\
. 5ince 1989 as illegal and null and void.
D.1.-  To set aside and quash the advice of the Union
| Public Service Commission tendered vide its
letter dated 26-6-2001 to impose penalty of

Censuré-on™the applicant.

To set aside and quash the| order wvide F.No. C-
14011/8/96/ Vv &L dated 14-9-2001 issued by the

~under secretary to the Govt. of India, Ministry

<

of - Finance, Department of Revenue, Central Board
of Direct Taxes.

The cost of the case.
Any —other = relief to which the applicant is.
entitled under the law. ‘

' INTERIMlORDER IF ANY PRAYED FOQR :
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Pending final decision on

applicant humbly prays for foll

To dire¢t the Responden
promotlon to the applicant ¢t
Commlss;oner,of Income Tax by
theA applicant as per
14.9.92, ’
PARTICULARS OF ‘THE poSTAL
THE APPLICATION:

No of Indian Postal order-6G7912

Name of the 1ssu1ng post offlce ~M

Post Office at which payable,

LIST OF ENCLOSURES :-

- A3 'per Index.

reviewing

officédr

the
owing interim order,

the application,

ts.  to give ad-hoc
the rank/cadré“ of
the case of

nemorandum dated
ORDER_IN RESPECT oF

J4

ain P.0.-Guwahati.

Date of issg ue,of Postal Order —1(~07-2001

Guwahati 'Head ‘Post

<
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VARIFICATI

O N

“ I, Mr.Ngulkholund Lhungdim,
Lhungdim, aged about 59 years 7

service, resident of Central Revenue Building,
) uﬁ aY kl N .
sam do .hereby verify

" Diby

P.Os & P.S. Dibrugarh. District.As

that the contents of paraqraphs 4({

months,

Son of Late Hemthans
by profession
Dibrugarh,
iii),

4(iv), 4(viii),

4(xi),4(xiv),4(xyi),4(xviii),4(xix),4

4 (xxii)b,

4 (xxii)c, 4 (xxii)d, 4 (xxi

(xx),4(xx1i),4 (xxii),

i)e,4(§xii)f,4(xxii)g,

4(xxii)h, 4{xxiii), 4(xxiva), 4(xxivb),4(xxv),4(xxvi) and

4(xxvii) are

true to my Kknowledg

paragraphs4 (1),4(ii),4(v),4(vi) .4 (vii

(xv),4(xvii) and 4(xxii)a being matters of record are true.

to my information and the rest.are
made before this Hon’ble Tribunal

suppreséed any material fact.

N

S

and those made 1in

), 4(1x),4(x),4(xii), 4

my bumble submissions

and that I have not

/WW&J 0.

iture of the Applicant
Date 18-10-2001.

| —mton - e m e - a
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IN THE COURT OF JUDICIAL MAGISTRATE AT GUWAHATI

AFFIDAVIT

I,Mr.Ngulkholund Lhungdim, .Son of Late. Hémthans
Lhungdim, aged about' 59 years T months, by profession

»s5ervice, resident of Central Revenue Building, Dibrugarh,
Dibrugavh,

P.0. & P.S5. Dibrugarh. District Assam do hereky =zolemnly

affirm and declare as follows:-

.

1. - That I am the applicant of the enclosed

Application and as such I|am well acqueainted with

the facts and circumstances of the case.

[

That the statement made in this affidavit and

in paragraphs f4(iii), 4(iv), 4(viii), 4(xi),
4(ziv},é{xvi},4(Xviii),é(xi23,4(Xx),4(xxi),4(xxii)

p4(xxii)b, 4 (xxii)c, 4 (xxii)d, 4 (xxii)e, 4 (xxii)f, 4 (xx

ii}g,4(xxii)h,4{xxiii},4(xxivaf,4(xxivb),4{xxv),4f

XXV1} vand 4(xxvii)are true to my knowledge and

those madé‘in paragraphs 4(i), 4(ii), 4(v), 4(Qi)

fr

4(vii), 4(ix), 4(x), 4(xii), 4(xv), 4(evii) and
4(xxii)a being matters of record are true to my
information derived therefrom which I believe to
be true and the rest are my humble submissions
made before this Hon'ble Court and I sign this
affidavit on. this 18" day of Qctober, 2001 at

Guwahati. : 'Cﬁﬂwdﬁ

Tdentified by me - o tQC%J, DEPONENT
Sl Mamck Solemnly affirmed and declare
/ Mvocate before me by the deponent who is

(. identified by Sheikh Muktar, Advocate
) 18" day of October,2001 at

. ;\G\

Ry
MAGISTR&TE N}

. GAWAHATI ﬁsh
g
‘!:“"h
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F.No.c-1h011/8/96-m&L. . ck:?{;_
GOVERNMENT OF " INDIA ~
MINISTRY OF FINANCE

DEPARIMENT OF KEVENUE . .

CENTRAL BOARD OF DIRECT TAiXES.

% K X

-
New Delhi, the g‘[ March, 1996,
'5’)'4 /-\-)yr\‘»('/ a9 ¢

MEMORANDUM

— -— e

The President proposes to hold an
Inguiry against Shri N,Lhungdim, DCIT under Rule 1k
of the Central Civil Services (élassification, Control
and Appeal) Rules, 1965, The substance of the
imputations of misconduct or misbehaviour in respect
of which the inquiry is proposed to be held is set out
in the enclosed statement of articles of charge(Annexure-I).

" A statement of the imputations of misconduct or

misbehaviour in support of each article of charge

is enclosed(Annexure-II). A list of documents by which,
and a list of witnesses by whom, the articles of '
charge are proposed to be sustained are also enclosed

(Annexures 111 and IV),

2. Shri N.Lhungdim, DCIT is directed to sybmit within
10 days of the receipt of this Memorandum & written
statement of his defence and also to sta whether. .

he desires to be heard in person, '

3. ~He.is informed that an inquiry will be held only in
respect of those articles of charge as arse not
admitted. He should, therefore, specifically admit

or deny each article of charge.

%, Sh i N.Lhifgdim, DCIT is further informed that if
he does not submit his written statement of defence on

or before the date specified in pary 2 above, or does

not appear in person before the inquiring authority .

&r otherwise fails or refuses to comply with the provisions
of Rule 14 of the CCS(CCA) Rules, 1965, or the orders/
directions issued in pursuance of the said rule the
Inquiring Authority may held the inquiry against him
ex-parte. :

5., Attention of Shri N,Lhungdim, DCIT is inyited to
Rule 20 of the Central Civil Services(Conduct) Rules,
1964 under which No Government servant shall bring or
attempt to bring any political or outside influence to
bear upon any superior authority to further his interest
in respect of matters pertaining to his service under

. the Government. If any representation is recelved on his

~—

A | o

o

pdnt

ot

behalf from another person in respect of any matter

. . 02/

/
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: 2 ' oo/
N\

dealt with in these proceedings it will be presumed
that Shri N,Lhungdim, DCIT is aware of such a
representation anu that it has been made at his
instance and action will be taken against him for

~viclatlon of Rule 20 of the CCS(Conduct) Rules,

1964,

6. The receipt of the Memorandum may be acknowledged.
By order and in the name of the Prasident,

,///ZI;;5¢;§E§§§§ij;’*"‘

( SANJAY PURI )
UNDER SECRETARY TO THE-GOVI. OF INDIA,

VShri N.Lhungdin,

Deputy Commissioner of Income-tax,
Through . :
(Zhe.. Commissioner of Income-tax, NER, Shillong



ANNEXURE-T \

Article of Charge to be framed against Shri N. Lhungdim,
the then Deputy Commissioner of Income-tax, Range Shillong,
Meghalaya.

ARTICLE-I

t:: Shri N. Lhungdim, while posted and functioning as the
Deputy Commissioner, Shillong Range, Meghalaya during{1989 failed to
maintain absolute integrity and devotion to duty in as much as he
violated the instructions of Central Board of Direct Taxes contained
in Board's letter F.No. 212/753/79-ITA-II dated egil9:1979 and
reiterated in Instruction No. 1530 dated 16.10.1983 which state that
all refund orders should be sent by registered post only. He passed
orders, contrary to the letter and spirit of the above mentioned
circulars by directing the handlng over of refund orders amounting
to Rs. 62,58./4 and Rs. 98, QV9¢— to Shri H. Lalanpuia and Shri J.

Anthony respectively, the alleged assessees, who ‘turned out to be

bogus, _thereby putting the state exchequer to a loss of Rs.
1,60,602/-. He thereby showed lack of integirty, lack of devotion
to duty and conduct unbecoming of a Government servant and thereby

contravened Rule 3(1)(i), 3(1)(ii) & 3(1 1ii) of CCS(Conduct)
Rules, 1964. e e e T T T 2T )
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ANNEXURE

~11

Statement of Imputation of mis-conduct in support of
Article of Charge to be framed against Shri N.L. Lhungdim,
the then Deputy Commissioner of Income-tax, Range Shillong,

Meghalaya. ,4(/’

_ vShri N. Lhungdim was posted and functioning as pcIT, f
‘Shillong Range; Shillong(Meghalaya) during 1989.
=

" . 2. ‘ ' Two Returns of income in the names of Shri H. Lalanpuia of

- Happy Valley Shillong and’ Jonthui Anthony of Assam Rifles Colony.

{ Nangstrin, Shillong were filed in the charge of ITO, Ward-I, Shillong.
These were not supported by any claim of refund as required u/s 239 of }
the Income-tax Act, 1961 read with Rule 41 of Income-tax Rules, 1962.

: The returns were assessed u/s 143(1) by Shri B.R. Purkayastha, ITO,

[ Ward-I, Shillong and he also issued IT refund Order No. B/6-252922 dated

E 14.02.1989 for Rs. 62,582/- and B/6-252918 dated 10.02.1989 for Rs.

! 98,020/~ for the assessment years 1986-87, 87-88, 88-89 and 1986-87, 87~

' 88, 88-89 respectively in the name of the aforesaid two individuals.

3. ' Contrary to directions contained in Board's letter F.No.
212/753/79-I1TA-I1 dated 09.10.1979 and reiterated in Instruction -No.
1530 dated 16.10.1983, Shri N. Lhungdim ordered Shri B.R. Purkayastha,
170, Ward-I, Shillong vide letter No. A-35/88-89/2853 dated 10.02.1989
and No. A-35/88-89/2890 dated 14.02.1989 to [handover the I.T. refund
orders to the concerned assessees personally instead of sending them by
x.:ggls_t_e_r_ed post. The proper procedure in respect of issue of refund
orders was not followed, and the refund orders were handed over to the
two inidividuals who were subsequently found to be bogqus and fictitious
assessees. It was also found that the aforesaid returns were
accompanied with bogus TDS certificates and in actual fact there was no
such TDS “nor any such amount was deposited to the credit of the
Government. Thus the exchequer was defrauded to the extent of Rss
1,60,602/- through bogus clzim of refund. This was facilitated by the”
_and 14.02.1989 /issued by Shri N. Lhungdim,

Instructions dated 10.02.1989
DCIT, to the ITO, Ward-I, Sllli'llong. : {

4. Shri N. Lhungdim thereby failed to maintain ®absolute
integrity and Jevotion to duty and showed conduct unbecoming of a
Government = servant and thereby contravened.Rule 3(1)(i)/ 3(1)(ii) &
3(1)(iii) of CCS(Conduct) Rules, 1964.
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A AL o N
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"~ * .. The Under Sacretary, (By name)
;o Govt. of India, Kiniztry of Finance,

ent of
Ccntral Board oz Diroct Tmsg

e,

Subs Written auhussiom of defence
\ L - against Memorandum of chargese
. ) ' 3 mw
sir. e, - . . .-, . E “ ‘
' - In response to Hanorandm Ho. C-ﬂaOﬂ/A/
96-7&1. dated 3.4.96 {ssued %o wa ‘which was duly received .
by ae on 22,4,96, I hereby submit: the m'&tten uubuusom -
of uy defence to the charses as tollowa n‘ 5

- - - With respect of Arucled ot the chargu.
I mapocttully but vehemently deny the apntatioa of
 misconduct or Rigbehaviour as anaged in the mm.a of
char brouzht against me, I amt that while Lunctioning
as » 8nillong Range, Meghalaya during 1589, I have
| matmctiom direoting the Auqumicer to
lﬁnd-ovor rofund orders to the agsessees waich m not
P / Anconforaity with the existing instructios which required
/‘ it to be sent by Registered Post. As far as I rmber -the

said instruction was given under sone peculiar circunstances.
\ The said assessees (who later on beconé bogus or fictitiocus
. 888085€@s) cake to me and told me that they were to receive
refunds and if these were sent by Regiatered Post it would
take two weeks somotime months to reach them. They. stated
\that their lebour payments have been ovendua and the labours.
- ers pressing for early payments becauw of certain festivals
and -urgent personal expenses, They Zurther stated that ag
they were in the town/capital, they requested that they
ahould be allowed to take wuchers in persons to. avoid postal
"‘ dohyavhichmsanduaeomnmmapanotthecountry
I hat:given the instructions as a measure of good public, N
relation as in this area of the work-that.the Department has
been having a very bed public relation and eriticism, w.:
" today it is mainly in refund orders issue that most of the
‘complaints against the Department are related to.'&s S
understand the spirit behind the instruction of the Board .

W : | eeoP/2400
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hmmererundwuoharbyp@atwtammmeor | !
6lininato complaints against the Dopartsental officialn :
.in this patter, In aotual 24c1d. situation somtmm the
mtrucuon of the Board could not be touowed in lett@r e
and gpirit. In wost cases attcapts have been made to -
follow the gpirit of the anatmctx.ons uhen' there. are
. practical difficultiss to follow the ingtrustion ntex-any
- Pollowing the instruction literally also sometimes put’
both the assesseos and the Dopertment. in Jota of ‘inconve-
" pientes and difficulties, spocially 4n the B3 Aveas/”
suchi a6 in the North Bast-ahere communication io st
.Lnthebadahap@andpostaldelaysmeomnmwm"
- known and experionced only by those persons wrking in
. region, ‘ Sometimes the ozncara world.ng in these areas
£ind: 1t difficult to follow tho- Lnﬂtructun in letter. and
, apir’.tg In view of tha.above facts and ommtameso it
.wap telt by me that es a measure of good public: relation
" %o :izprove tho. image of . the Dopartament in this. seore ond
/also: to. mitigate the. pmble;aa of :tha assossees, that :
~ 4instructions were given to:tho Assesging. ottlm o hanﬂp
| ‘overlthe vouchera personany to the: asaesaees. L
S PR Wy
e ; o It .1.5 conplately a d.uterent mattm' that
| so callod assessees happened to be -only: bogus or xtcutious
'aasessees trying to defraud the. exchequer - Bolves dn
ahips' ‘8kin befooling a zimple and. stramttorvard person
. mmwhohaaaueaknusmbemﬁvmgthatcmymaonm
to- be bolieved if not. proved otherwise. SIS e

F

‘....’..4

RS ’Itiaalmxwtheraubaittedthatay ,
matructiona Yo handwover the wouchers. in person did not
manywaychangethe statuso,ftherazunda. the 50' ¢alled -

. asgessees filed their returns, theme were processcd: and
theae ware never suspected by the A.0. be bogus or: .fictio
't!.oun, othmdse. it would nover have.been processed for .

.‘g‘m of refunds,’ The Aeaewing Off£icar, Shri B.R.Purkayastha

. 45 an officer of sterling quality and high morsl intofrity
Eho wn&ldmerhave done - auchthinga atau, hehaﬂdnnbted

T~ ‘ ) 6';’oé[3000
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the -genuineness of the mtum mwt to apeak of granting
of refunds, I wuld restate that even ‘if mtruotions
have not given by me, ‘the so. caued as808800 uoum 1n

. any 0886 have ‘ensashithe refund’ voucher in;courge of -
tize with'a delay of soms woeks or 0y There:torm the
anagauon that ay uatmtinna have: dafraud the e:whe- |
qnar ‘48 not at’ all tenableqz ﬂhethar inatrmtiona m g.tm.

. orimot. tlie o called assesgeq would have! ‘defrauded the °

euhaquer. This fault lies in the aystea p the system .tn

- which-there 15 no way to.lkuow’ that TDS eert.mcates wore

‘genulrie oy bogus, It wag certain:l,y the ayatem tauureg .
Even when there is- good sygtea: people aomatimes .fau and
dn this case since the system was not there people have to
:au which happanad to the Aaaoaaing orncar _J

m;cm -2 L

. As regard Article 2 of: the chargea, J; only
uanted to subait that Shri B, R, Purkayastha, IT0, Ward=t’
waa having aur.i.adiction of pure mfund caaes which comprs.» \
' 588 maimy as8essees belonging to. triha]. eonmunit!.ea. n
Hegha).aya .1.3 a tribal state and Shiuons being the cap:ltal
of State maximum nunber of. _pure refunds Cases are’ from ﬁ
local tribal eomunities, There has a;l.ways been presmlre
froa thig groqp of aasewees to f£ile. mturna and olaim the
ra.funds froz our otﬁ.cea. The Aaaessing Otticers have
alwaya been hard pressad for carly mcessing o.f retm-n
- and: imediato grant ot retunds Shri B, R. Pm-kayaatha. the
Asseaaing Officer is an Officer tmose mbegrity is beynnd
doubt.and {5 @ man of sterling quality. and’ man of hearll -
.and heart. he must have been under preasure to grant the
rerunda. Howaver. I atrong:.y defend my otﬁcar oz any
ma1anda intention wvhich 1a mt aixaply posss.ble with hig _/

Aa regard Article-»B or. the charses. I .0nog

PEEVERE S

again adnit that instructions were. -giyen by, g to. handmver
* the refund vouchers in persons instead of sanding ther by
’ registered post as a measure of good pubnc relation which

.'“..’.’?./“".;'.’\.
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- was consi.dmd to be need of the bmm' at that tine th@mby
'.hslpmg the assessees to elimimate the postal delays X 5
Jwould 1ike to restate once again that 4% was a mnpl@tly

' 4ifferent mattar that the persens happensd %o be bam or

‘24ctitious assossees - Wolves in sMpa” -gkin, It was entie-

roly By £fault that I could not smee pemon bayond their .

'appaarancea. B‘urthsr. X vuhemtly dany the. charges ‘and. the

defrauding of the ewhequex. My instruction in a naw way '

"chansed the status of the refund, Whether 1% wes handed
govex’ in persons or sent by poat, the defralm.ng remam@d
‘_duatothasystwianure. RN

————

- MBmCIESE e
" As regard Articledb of the chargos. X ome

b

SoBe Bt rasmdey el

agaxn deny any walafide intention in giving the instruction,

In £a6t, it was given as a measure of good public mlation '-
‘on a bonafide intention to. 4mprove the pubuc relati.on ,
image of the Department and also to mitigate $he ,problw

" (so=called problems) of the asseasees (ﬂoutious aaaessees).'? .

‘In my long career of over 20 years of. amiea. X. hava been
always_meintaining abgolute mtagr.tty and d.mt:len to my
‘duty, My integrity has been my valuedprogession and work
18 worghip in my sttitude Sowards my service. Til) date,

I have been maintaining e.bsolute integrity w devotion to

my duty which will be tastified and eontlmd by all nw

) superiors under which I have been working. The above: incid~

eut happened due to wrong Judge of the people - wrong Judg-
ing of wrong pecpleywhich I will try my best not to rap@at '

‘4n future if at all possible. I, therefore; once again deny

" .the imputation of misdonduet or misbehamur in the m;.cie'
- of chargen bmught against B, ‘ ‘ . |

If my wr!.tten submiasions hem-m-abom fails

to satisfy you and if further clarification and/or explana=

| "'tmu is desired, I may de given an @pportunity ol being

B - . Range 133223 Dl
W . o BIBRUG
S |

" heard in person.

Yours |fadthf .'-»

95) K2

{ B, \LHUNGD '
Additmnal Cami sioner of 1 come«»tax@
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F.No.C-14011/8/96~ V&L

GOVERNMENT OF INDIA'
-, MINISTRY, OF FINANCE:
T DEPARTMENT OF REVENUE.
CENTRAL BOARD OF DIRECT,TAXES

ces,,(Class1f1catxon..Control*& AppeaIs)uBules\flsss xﬁf
1s”to ‘be” “‘held agalnst-“Shrlng LHUNGDIM el Add1txonal &
'Ccmm1831oner of Income Tax..l-f : T S -

3 -i“ ...\,,.;- " ../"' [
AND WHEREAS the - Pres1dent~~cons1ders 'that

L ;Inqulrlng Authorlty 'should:be: app01nted to 1nqu1re 1nto Sy
;gj;f w.the charges .framed against .the sald Shrlh,N LHUNGDIM_ R
~ T Addltlon&l Comm1s51oner of Income Tax try ot -

) % : ﬁfiﬁ.‘. NOW THERFORE ,- tﬁe Pr631dent/qn exerc1se'w

5powers conferred by sub- ~-rule~(2) ‘ofiRule14 . of ¥ CCS(CCA)
-Rules hereby appoints:* Shr1 -V.TOCHHWANG:. Commlss1oner‘“of_;
e Income'Tax,w Shyllong, as Inqu1ry Auﬁhor1tyn toakunquxre

5§:b1nto“the -charges - framed. agalnstf‘Shrlvn\N LHUNGDI
[N : r'('

'
el

i

>

\ 07 T uNDER SECRETARY 10" THE .
. nh~ .GOVERNMENT OF"INDIK‘”i

Shrl»N LHUNGDIM Addltlonal Comm1ss1oner of Income Tax,,

'lerugarh S S T
. (Through Chlef Comm1331oner of Income Tax, Patna)
3 e A _ .

20 The Inqulry Officer- Shr1' V. OCHHWANG ~alongw1th ) ..'}
. cop1es of .charge sheet_and the writNen statement .. of .. &'“a“ﬁ:
The Central V1g11ance~Comm1381on, Ne. deihi:'njﬁ T
L, - The D1rector of Income Tax (Vlgllanoe) _New ‘Delhi. f . f
—.. " P ) . : - . R . ‘\ ""' x'
e | (SANJAY PURI) Lt . A
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INCOME-TAX DEPARTMENT

Post Rox~-20,Dhankheti,
Shillong-793001,Meghalava

. - Dated 16.,12,1996
OFFICE MEMORANDUM

SPEED

shaawee

20N

Subject:-Departmental Inguiry under Rule 14 of the CCS(CCA)
Rules,1965 against Shri N.Lhungdim, Addl.Commissioner

of Income=-tax,Dibrugarh Range ,Dibrugarh-NER Charge.

The undersigned will hold the Preliminary Hearing in

the above mentioned case on 3..431997%. from 10.00 A.M. at
Shillong in the Office of the Inquiry Officer at the above
mentioned address. The Presenting Officer and the Charged
Officer alongwith his defence assistant,if any, are required
to attend the proceedings failing which the proceedings shall

" be held ex parte. ) A .

' In case the charged officer desires to have the

~ assistance of a defence assistant, he may submit his proposal
in this regard to the I.0., and the disciplinary authority and

get their approval before the date of the Preliminary Hearing.
: While nominating a serving Government servant as
Defence Assistant,as also a retired Government servant the
o ins@ructions on the subject should be kept in view,
““rhe PO may keep all the listed documents(in original)
ready for inspection by the CO {mmediatelv after the PH.

No witness will: be examined on this date.
Receipt of thig 0.M. should'be acknowledged.

e

e «
| | - , ( V.fochhawng } ~

‘ Commissioner of Income-tax,

North Eastern Region,Shillong

Inquiry Officer,
Tel, 223587

To :
. Shri N.Lhungdim,Addl.Commissioner of Income-tax,Dibrugarh

Range,Dibrugarh,Central Revenue Building,Chovkidinghee,

 Dibrugarh-786003. ,
Presenting Officer

5, Shri N.Sahay,DSP,CRI,ACB Guwahati/SHG.,
THROUGH s The by .Inspector General of tolice,CBI,N.E,Region,

Chenikuthi Hill Side,Guwahati—781001.

a,Under Secretary to
{ Direct Taxes,

the Government of

Copy to:- Shri Sunil Gupt N Belni-110001.

Tudia,Central Board o



S ANNERURESE . o
; C : _ , E@&ﬁ £‘€>§%?b ﬂ?\

No.VIG-23/coN/cT/93-94/p.1v/ 21 43-75 Y,

&

OFFICE OF THE COMMISSIONER OF INCOME TAX
NORTH EASTERN REGION :::: POST BOX NOQZO

-  SHILLONG =~ 793 001.
' Dated : 21~02-97

Subject:x-.Departmental.inquiry‘again3t~ShrL”N.Lhungdim,
' : Addl. Commissioner: of Income-tax, Dibrugarh
Range, Dibrugarh. : o ;

Present :~ Shri N. Lhungdim, Chargéd Officer

"i - Nf ; L : -Shri'Ni'Sahay, Presenting Officer

f ,' : : ' Daily Order Sheet.

- ' The .Preliminary Hearing was held today. Shri
Lhungdim  confirmed that he has received the charged ;
memo. 3+4-~96 along with the annexures. He has also |
submitted a reply dated 30- =96 to the charged memo.
Shri Lhungdim pPleaded not guilty and denied. the charge
today., . :

Z -.|

2. ., Some photo copies of the listed documents ;
are in the court, so ‘therefore, the PO has assured that |
he would! get the copies of the same from the court ’
after - due permission ig received from the .ecourt, and
make them available to the 'CO0,  to “enable the O to
make. hig \submission, if any, to the IO latest by 14th

. March,1997; . ' .

3. © . IThe IO asked the cO whether he would 1like
to have' any,. .Defence Aésistah@*- to assist him in the
. case. to which the CO . .replied-that he " would not need
‘any Defence Assistant and the CO also . stated that
- he _not have any Defence Witness. . o '

'

i

.
s
L
o
'

_4;5__"A'§Ali these. preliminaries should be completed
before end of .March'97. The ‘regular hearing will be
held in 2nd week of April,1997. ' '

5. . - A copy. of the order sheet is sent to the
E . PO'and»another copy is given to the €O for their compl-
o .. - lance and record. : .

e T O

(N

: ' ( V. TOCHHAWNG )
Q ' Inquiry Officer.
A\

. . ) ) {
R ,
? . o0 o ‘oa-“;-.-;.'"oo - e e

: . Charged Officer) . Presenting Officer.

| Copy for information and necssaary .action,toéz- : | .
Te Boaxfd,&tt_m Shri,_Gupta,Under“Secretary to the Goet.of India,

i
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ADDITIONAL WRITTEN SUBMISSION oF DEFLNCE AGAINST MEMORANDUM ”
OF CHARGES: .

" In addition to the written Subhlssion in response

o Memorandum No., C-14011/8/96-V&l dated 3.4, 96 the follow-

;ng submissions are further submitted. R ; A .

'}PRRA I : | o

o ‘In para-16 Chapter XVII of Office Procedure 2
section II, 3=-6 issued by DIRSP/1965 detail: instruction
regarding delivery of Refund Voucher had been stated, In
sub-para (2) of para-16 it is stated that Refund Voucher:

~exceeding k. 500/~ and upto ks.1,000/~ may be sent by Regd. | :
post,~acknowledgement due and in case of non-delivery, the l
assessee may be-asked to-come to the office and tgke deli-
very personally° In para—16(3) for Refund. Voucher over
Rso 1 OOO/- and upto k.5,000/- an 1nt1matlon should be sent
to the ‘assessee to take delivery of ‘the same, but if- he

~ asks. it to be sent by post, it should be sent by Regd.

post, acknowledgement due and in para=16(4) Refund Voucher
of'over Rs. 5,000/~ should be delivered personally, unless
the asseSSee specifically asks otherwise, 'in which case,
they ‘may be: sent by Regd post acknowledgement due, at

‘his risk.

// | It has also been mentioned - that "care ‘should be

, taken to despatch Refund Vouchers 1mmed1ate1y they have

been - 51gned by the ITO, also, if, in any oase, the ITO
doubts that the Refund Voucher will not reach the person .
for~any‘reason, he may ask the assessee to take delivery

of it in the office"., Instruction No. 1647 of the CBDT dated

' 11,9.85 had stated "it is a matter of concern for the Board

that a.feeling continues tO‘persist among the tax»payers,
. that . the refunds are not granted, promptly and that the,

| Refund .vouchers are not belng sent in-most of the case along-

-:w1th ‘the orders giving rlse to refund. Also complaints are

being received by the Board in this regard The Board would,
therefore, again like to emphasise that the clalms of refund
- should be dlSpOSGd of promptly and the Refund vouchers should -
invariable accompany the orders giving rise to the refund. '

— e ‘ Contd' °P/20.0

A
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(2)

The CIT/IAC are directed to ensure elimination of delay

in the. grant of refunds" The above instructlon including

such other instructions In this regard have partially mod L~
fled after the Board had  reviewed the position and as pe

the letter F.No. 225/244/88~ITA II dated 12, '4,,1988 had
. ) ,/

decxded that - o
(1) Refunds upto k. 2500/~ will henceforth be sent through
Notlce Servers. However, in case of outstation ‘assessees
the ‘Assessing Offlcer may, 'if he considers that it will be

// more convenient and ecoromical to send these- refurds by
end the refund vouchers by Regd.. post(AD). In

egd. post, s
such -cases clear cut dlrection should: be issued to the

Z effect that the Notice Server will’ in no case, keep any
pefund voucher with him for more than 10 days whereafter he
shall ‘handover the vouchers to the offlce for Immedlate des~-
patch by Regd. post. Assessing officers. will have to take

steps that these Instructlons are strlctly adhere to.

(II) Refunos of amount exceeding Rs. 2500/~ w111 contlnue

to be’ sent by deglstered post.

In order to curb refund frauds, all refund voucher

(III)
Inst the present

w111 be “marked ”A/C Payee only", as aga

e ' "practlce merely crossing refund vouchers uPtO fso 999/'

% A . .5 . It is submitted that all instructions'and circu-

despatch and delivery of refund . vouch-
to. ensure that,

e recelve the ref-
circulars

[ - lars regardlng issue,
. | ers*have been made with the sole lntentlon

the proper person/the claimant/the assesse

//ﬂ und’ vouchers. In other words, the instructions,
4/ s/ are meant for ensuring the receipt: of the refund vouchers by

// ‘the proper/correct clalmant/assessee or the ‘addressee. It may
_ also be submitted that no where it is mentloned that if the

‘ clalmant/the assessee COmeES personally to collect it, it
should be refused.
As I have already stated in my earlier submission

ehind'the various instructions

one of the unstated reason b
nd vouchers by post. is to minimise or to

to send the refu
mental officials in this

mplaint. against the Depart

SV

remove Cco

Contd. P/j..
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.k _matter, In actual field situations sometimés most of the
. ,j_-lnstructlons of the Board could not be followed in letter
. and spirit. In many cases 1f the instructlons are followed

literally sometimes practical dlfflcultles have been expe-
rienced putting both the assessee and the Department into

"-inconveniences and dlfflCultleS spe01ally in the Hill areas

such as in the North East where postal delay is a routine

| . affair and road communication in a pretty bad shape. These
problems and difficulties are experienced only by those

people working in such areas. It may also be noted that
sometime the office concerned has no postage stamps due to
the perpetual shortage of funds under the head toffice

| - expenses' and number of refund vguohers ‘are to be held up
. "because of this reason. In such situation the Assessing

Officers faces two pressures, one from the higher authorit-

R ‘ies for expeditlous issue and delivery of refunds and other
:;~:*,‘from the assessee, The delay in such. matter mainly form the
- ﬁ;grouniof ‘most of the grlevances petltlons received by the

- .Department from ‘the assessee._

L

et As stated above in the earlier instructions,
the assessees were to take delivery of the refund vouchers

- personally if the refund voucher was.over fs. 1000/~ which

however, have been modified. However, there is not definite
and clear 1nstruotion to refuse to handover the refund vou-
r if the assessee, the clalmant comes to the office per-

As I have submltted above the ‘whole intention of .
t the addressee/

e
all the instructions is only to ensure tha
the claimant/the assessee receive the refund. voucher.

p———

In the instant case the assessee'(who later on
/fere found to be bogus or fictitious) had met me and reques-
ted . for taklna delivery of the refund voucher personally as
Cif the vouchers were sent by the Regd "post it would take

. postal delays are Vvery common and road communications are

mostly unreliable and pretty bad. They also stated that
rtain 1ocal festivals the labourers were press-

because of ce
In the spur of the moment with the

ing for early payments.

Contd...P/h.o

‘somé weeks, sometime months to reach them on the ground - that :
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‘,,;5 Bonafied believe that they are the genuine assessee having
.~ real and genuine problems had given instructions to the
5,5{ Assessing 0fficer to handover the refﬁﬁd vouchers to then,

As I have stated earlier I had done thisg as‘a’measure.of
good public relation as I found that after I joined -the
Range in the middle of 1988, the image of the Department

was not upto the mark and much more measures had{ji/b@'téken

" to improve the public relation of the Department /

| It was or it.is a completely different matter
tha§.the S50 called assessees are found out lgter on to be

f@mi&tbogus or fictitious assessee trying to defraud the

///;x—¢hequer. My instruction to handover_ﬁhe'vouchers in per-
/ -sons did not in any way change the 'status of the refurd. The

VSO.ﬁalled assessees.had filed their returns, the returns

. were processed and these were never suspected by the Assess-
ing Officer to be bogus or fictitious. If there had been any
ﬁinklﬁngiof doubting the genuineness of the returns, it would
never have been processed for grant of réfund:by»the Assess-

~ ing Officer, Shri B, R. Purkayastha who ‘15 one of the officers
of the Department having sterling Quality of head and heapt

*{and éigé“a very high moral integrity with whom I had worked

"in'tﬁe,last.more than 20 years. Instead‘of;having Processed

: the,feturns, Necessary steps would have been #aken to book
the culprit/the defrauder and this would have alerted many

- such people indulging in such kind of nefarious actiVities
puttipg many of the Departmental officials into embarrassment
and trouble in their discharge of their duties. I would submit
once égain that even if instruction have not been given by me
.the so called assessee would in any way have encashed the re-
fund ﬁouchers in course of time with the delay of some weeks
or soi.The allegations that hy instruction have defrauded the
.ek-chéquer is not at all tenable. Whether instruction was
given or not the s6 called assessee would haye_defrauded the
ex-chequer due to the defect in system in which there was no
way to check or to know that TDS certificates are genuine or
bogus. Even when there is more or less a perfect system, there
are sometimes deficiencies in the working of the official and
in the present case there was total deficiency in the system

. and the officials are made scape goats for the failure of the -

systen,

o

Contdo o op/so .




- b

(5)

I would, therefore, hereby reiterate that there

“ was not a slightest malafied intention in direcﬁing the
/

Assessing Officer to handover the refund vouchers to the .

‘assesseepersonally. My instruction had not in any way

facilitated the defrauding of the ex-chequer. This did not
obviate my maintaining absolute integrity and devotion to
duty. This also did not in any way also had .shown my conduct
unbecoming of a Govt. servant. Therefore, thereewas no con-
travention of Rule 3(I), (II) & (III) of CCS Conduct Rule,
1994, Rather it was taken with the bonafide intention as a

o measure of good public relation to improve the public image

of the.Depertment‘which is found want;ng'mqst ef;the times.
It would rather be notéd that as a responsible officer to
live upto the mxpectation of the service to which I ‘happen ;
to belong. I had been doing a fairly good and commendable

work in improv1ng the publlc re&atlon works of the Department'~

thereby enhancing the vood 1mage of the Department It may

"also be mentloned that considerable apprecmatlons and favour-
, ablevcomments from the publlc i.e, the‘asgessee have been
received by me during the last 20+ years of my service in

the Department. It is rather a cruel Joke played on me that
while trying to do max1mum good publlc relatlon work serious

, aspersions have been cast on my integrity for such a ~&tray
- bonafide action taken without any trace of malafide intention

which as an officer has to be taken in the actual field situ-

cations in the day to day runnlng of the admlnlstratlon°

S ' - ' \ UNGDIM )

% (
~ Addl. Comm1331oner of Incﬂmeatax,
Range :::: Dibrugarh,

O

e
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LOU! uqsu Ul\&llo“‘ ) - dO hid
101, Kamlas Kant ‘fripathi -~ Jo ~
102, St Vinita Chopra e do -
104, §.C. Gangwar vomcdo o~
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107, 5@t Hardeep Raur
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4. : The vommissloners ol I(ncone Tax who have Ledh
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ni, 61, 63, 64,
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66, 66, 67,

Lo AY
aftlcura who are sl Biv HosD,10,28, 24y . Joy
66, 69, 78, 84, 84, 96 and
turme Lralning are requeated to Joln thelr ploce
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uxtended pansl strictly according to their sen

rn
lority und us

ciT (A) PATIALA
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PiIT {invs ) Ludhiune
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QyT~{n) Abasosd bz bo
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cIT Allahabad
CIT Rohtak

g1 V- Colenthe. -
Uit YAranasl

CiT Udaipur

CIT X Calcutta
c1T VIl Caleutts
cIT X1V Mumhni

o} g ITBG-Humbai-

* DIT DOM&S, Delll r

- ﬂ!?{A).xx?x,-lehL-4b -

crr bpo Ll 18 -
Delhl '

CIT (bRr) | [18¢ 7~
Dallil

CiT Vil Delhl

Cir 1 belhi~

Dl (RSP&PR)

Delhds

DIT (inv.)
chongdlgarh

hodding
dulei{g)}
b,}ue'h- o
19
100 en 4

over

whiah
the
pey

falling
who s&are in

the directionu of Lhe Appointmynts Commnitteo of the abinat,

(J,L Sawlnay)
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In respect of
men| asrvants
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ure br subsequont
: . Promotjon Cémmillaes convened lill the disciplinary case/criminal proseculion against the Goysernment .

uilon,’

i
,'.'/.'l Al

onlhh((wlow ol
1d Caver' cosen,

" carelully, Government have elsa noliced the [udgomont dated 27.08,1831 of the Suprema Court in Unlon of

‘ lkap! in a sealed covoron tho oxpiry ol G months

Subjocl: Promqjion of Government sorvants against whom disciplinary/court procoodings aro panding or. :
: . . -

, - : . | - .
‘o No.2201 11/91:EsL.(A) AR f"w“""*-‘%ﬁ““‘ﬁﬁ =

Y .
C Governmonl b, Indla e i . -y L
' Minlstry ol Patsonnal, Publio Griovancos and Ponsions *- -/ \/\B
Doparimont of Personnel & Tralning i v+ / ' /Z/ N
: - : : « + =y« Noith Blogk, Now Dulhl » 110001, ol
. : ¢ v e -"Il'l'c‘ Dﬂlo ' ‘hO ]4”7 Sop{., 1992..‘" K ]
OFFICE MEMORANDUM /7. .. T T T e

“whose Conduct is undgr Investigation - Procodurg and guidalines (o be followed, - oo
The undarelgned ls dlrocted lo rélor’to*D'eo'anm;)nl“ol Pa ol & Tralning OM N
L ! rsonnol & Tralning OM No.22011/2/0G-Ealt.(A
dalod 12lh Jaqu'ﬂry,_m{m and subsequont Insiructions Issuoed lrom {imae.to lime on tha above aubject ard 1o a(a)z '
\Iml_lho'ptooogiuto and guldellnas 1o be followoud In the matier of promolion of Governmunt seivants against T
whom disclplinary/court proceadings aie ponding or whose conduct is undor Investigalion have boen toviewod - v !

Indig;pllc._Vs. KV Jankiraman elc. (AIR 1991°5C 2010). As a rosult of the review and In suparsossion ol alltho v .
oarlior lnslrucﬂons on the subjact (reiairod lo lit the margln), tho procodure 1o be loliowad In this regard by the R
authorliles.concornod Is lald down In.tho subsequont paras ol 1l OM fqr thoelr guldenca. -

2. Atthe lime of considatalion of the cases of Govornmunt sarvanis lof pré'r'i\olion, dotails ol Governmant ",-':,
survanls in lhq“consldotu\ion zona for promotion falllng under the followlng cutegotivg shauld ba spocitically.
broughl lo'lltop.q_llg;p_o( tha Qepanmenial Proinotion Commilloai- C ',', S T T e A
i) & Government servanis under.susponsion; : e , R

i) ¥ Governmenl sorvanis in ruspect of whom a charge sheel has begn Issued and the disciplinary .

“* procogdings are ponding; and - T A SO O A I .

lii) ¥ Govairimenl sorvants in rospect of whom prosaculion for a crimlnal charge js ponding, ™ A

2.1 *The Doparlmontal Promollon Commitlee shall assoss.the suitabllily of the Govommd;jf'sorvanls R
coming within 1he purview of the clrcumslances mentioned abavo alongwith other eligible candidalas withoul ' ‘ "

taking iri_lq gorﬁsidsralipn the disciplinary case/criminal prosecution pending.. The assossinont of l.hé\DPC.—', "
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Including*Unfil for Promotion’, and the grading awardod by it will bo kopt In a_sealed Covar. The apvir will ba '™ ,(' t
. aupumc,'lx_.ibod 'Findlngs rugarding sultabilily for promotion lo tho grado/post of Il")‘j‘lbpp_'cl'-ol Syl {wdgp "

{naro of the Govarnmaent sorvant), Mot 1o be oponad it tha i

lermination of the disclplinary caso/criminal proseculion agdlns) "Shil e
verstoreriagersteneriaeserageseaess treerieaesstees * The proceedings of the DPC naed only contain the nole “Tho S
findings aru contalnud In the allnchod soalud cover' The authorily compstent lo il the vacancy should be
soparalgly advised tu fill tha vaceacy In tha higher gradn only In an olliclating capacly whon the lindings of tho-+

DPG In‘(espect of tke suitabliily of a Governmant servant for his promotion are kupt In.a sealed caver, '

2.2;§The same progoduce oullined In para 2.1 above_will be_followsd by the subsequent Dopanmonld! RIRTN

llllllllllll ‘tlvll'IIOIlQOl'.'l.vl."'v'lD'ODClCQ'c‘cv’o-"o.‘tv‘Q
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sarvant concorned Is concluded. TR P

ater gomplation ol =370 (kg conclusion ol iive disciplinary casq/crinilnal prosaculion which fosulls In dropping of allegations ;
mary gassledminalf o0 qing) the GViisdrvant, tho sealed cover or covers shall be openad. in case the Governmenl gervant is

completoly exoneralod, the due dale of his promotion will ba detormined with raference to ihe posiliorf:assigned R/

to him in th lidings kept in the sealed cover/covers and wilh relerence lo 1ho dale of promation ol his noxt junior .

on the basi3"ol"3Uch posilion. . The Governmonl s ervanlmay be promoled, if necessary, by rgverting the junior-_ -,
most ollicialing person. He may bo promoled notionally with relerence to the dale ol proholion ol his Junior, '-‘-,t"',‘i: "
Howavar, whelher the officar concernad will be enlitled 1o uny arrears of pay lor the petiod of nolional promoljon”';; |
procoding the dale of actual prorolion, and il 8o fo what oxtoni, wil] bo docided by'the appoinling authorlly by -
laklng inlo consldoration all Ihe facls and circumslancos ol the disciplinary procaeding/ciiminal prosocution.
Whora tha authority denios arrears ol calary or part ol 4, # will rocord lis reasons for doing so. It is nol passible (o ' '
anlicipale and enumerale oxhaustively ell the citcumstances undar which such denlals of arroars ol salary or
par ol it may bocome necossary. However, lhore may be cases whero the procoadings, whothor disciplinary or ™
criminal, are,.for. oxamplo dolayod at the Instance ol the omployoo or tho cloaranco In the disciplinary '", '
proceedings or acquilial In the ciiminal proceadings Is with banolit of doubt or on account ol non-availability of = *
avidonce duailo the acls allribulable 1o the employee elc. These are only some ol the circun)siancus whotatfs ©

such donial can be justiliod. . e

3.1 ti any ponally Is Imposod on tho Govornmont servant as a rosull of tho disiciplinary procoodings or I he
is lound guilly'in the criminal prosoculion @igains! him, the lindinga of tho saalod cover/covars shall nol o acted
upon. His case for promolion may ba considered by the next PG in the normal course and ha\ziqg regard,lo the
panally Imposed on him. ’ ¢ : o W b ) ‘ . ‘
~~"35 " Iis niso clariied thal In a casdwhare disclplinary proceedings have boon Rold undor the relevant - ;&
disclplinary rules, ‘watning’ should not bo issued os a result ol such procoadings. I itis found, as a result of the ':-." ol
piocoodings, thal some blame aituchos 1o the Governmant seryanl, al laysl il purially ol ‘censurg’ should be b

== _ ) Pl s L Lonuit _

Imposud. ! A |
4. Il is nocossary lo onsure that tho disciplinary case/ctiminal prosoculion Institutod vgainst any

Qovarnmant sarvant Is not unduly prolungod and all glforts lo {Inallso oxpoditlously tho procoodings shiould be : .
{akon so thal the noed lor koopling ihi caso ol a Govornmunl sorvant in a soatod covar ln limitod o the bnr.oul/=
Il has, tharefore, beon docidod thal the appoin\lng.nu\homios‘concmnod should. roviow-""
\ts, vhos@ suitabilily for promotion to a highar grade has.boen
liom tha data of convening thoe first Dopatimanial I"ufmolion [
findings In tho saalod cavet. Such u-raviow-should boe
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minimun,
comptohansively tho casos ol Government sorvar

Comimnittaa wiiich had adjudgoed his suilability ond koptits ' /

.

Sae

O T Se T



A -

7 #
&
‘r’
ﬂ‘
ay
7
AR -
.
A }
A / -
’/
p

‘s jor ad-hoo
<N, '

| “sorvantina soaled covar, In such asituation the sppointing aulhority may foviavs tha case of the Gavprie
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dono gubscquonlly also ovary six months. Tho roview should, Infer aliz, cover the piograas mita i flig
disciplinary proceadings/criminal prosacutiop and the furthor measuros 1o be taken 1o ax% 4.0 thel®
' ‘ ‘ I 1

an!olion., . ,
\ 5. In spite of the six monthly troviow rolorrod lo In para 4 abo'\;'o, thore may bo somo casu ), wivw the ' Y

discipfinaiy case/ ciiminal ptosocution against the Governmont sorvant ls not concludod évon aflar tho v " .
oliwo_yoars lrom thu date of the mooling ol the lirst DPC, which kept its findings in rospoct of thy C-‘,ovomnji:-.‘- \"'
orvani, providod he ia not under gusponslon, lo conskior the doslrability of giving him ad-hoe promotion ,
kooping in viow tho lollawing sspacts:~ . Lo ‘ . TSI '
a)  Whathor tho promotion of tho ollicor will ba against public litorost: . :

b} Whethor the charges are qfave onough fo warrant conlinuod donlal of promotion; “ o '

o} Whathor there Is any likolihood of the case coming 1o & conclusiun In the noar future;” . vl v

d) Whaother tho daaly In tho linalisation of proceedings, doparimontal or In a court of law, .is.not directly of T

, Inditoetly aitibutable 1o tha Gavatnimanl gurvent congernod; and ’ ¢ | b
v, 0) Whethaor thoro I8 ony likolihood ol misuse of ofliclal poshion which the Govaernmunl suivan! mny "

' occupy aller ad-hoc promotion, which may adversaly. alfect tho conduct ol tho Joparmental v/
caso/criminal proseculion, ' S e e I R
Tho appolnting autharity should also consull the Contral Burdau of nvestigation and 1ako thair viows Into ¢ |
account whare the deparimental proceedings of criminal proseculion arose oul.ol -the investigations conducjed | vl

by the Bureau. —_—— :

‘5.1 In cdse tho appainting authorily comos 10 @ conclusion that it would nat be against the public lntorost o
allow -ad-hoc gpromo(ion 10 the Governmanl servanl, his case should.bo plécod belore the next DPC hold in tha
pormal courso ‘altor thoe oxpiry of tho Iwo yoar poriod lo decido whaothar tho olficor Is suitablo for proinotion on
ad-hoc basls. thra the Government sorvant ls consldorod for ad-hec promotion, tho Doparimonial
Piomolion Commitloo should maka ils assessmonl on the basls ol the totalily of tha Individual's racord ol

- servica without taking into account the panding disciplinary case/criminal proseculion against nim. i

S.Z’Nloir a docision Is takun lo promole a Governmenl sorvant on.an agd-hoc basis, an ordur ol prorotion !
may bo lssudd making it clear In tho ordor Wsoll thati- S v N :
Ua 9
o i) the promation is boing mado on puroly ad-hoc basis and the ad-hoc promolion will nol confor any right -
P lor togular ptomolion; and co e
- i) tho'promolion shall bo ~until lurthor orders®. 1t should also bo Indicalod In tho ordorg that the
Governmont fosorve tha right to cancol the ad-hoc promotion.and rovert al any time the Govarnmunt

servant lo the post fiom which he was promolod. _
6.3 il tha Goverament servant concerned is acquilled in the criminal prosecution on the matils of tho case
orls lully'oxq)nefaled in tho dopanmental proceedings, tha_ad-hoc promolion olroady mado may bo conlirmed

and the promotion treated as a reqular one {rom tha dale ol tho ad-hoc promotica with all attandant benalite. In

B cpso tha GoVvoramaont servant could havo notmully go! his togular promolion {rom o date ptior 1o tha dato of hls

_ad-hoc promolion with referenco to his pincement in the DPC proceedings kepl In ilio soaled covar(s) and the

* 4ctual date ol promotion of the parson ranked immadiately junior to him by the same DPC, he would also be

allowod his due sonlority and banelil-of nolional ptomolion as onvisagod In para 3 above.

i 5.4 | \Ho Govarnment servant Is nol acquitted on morils In the criminal prosocution but putaly on technical
grounds and Govorament eithor proposes 1o take up tho mallerto a highar court or 10 procood aqains him’,
d‘epanmomélly or il the Government sarvant is nol oxoneratad in the departmonial proceodings, the ad-hoc
éfomolion g:ranled to him should ba brought lo an ond. ; " oo ' I
6, The procedure outlined In tho proceding paras should also be lolloviod in considering tha claim for

conlirmalion of an olficer under suspansian, eic. A permanent vacancy should be reserved for such an ollicor

when his case is placed in sealed cover by the DPC. T

7. A Governmeni sorvant, who is recommondod for promolion by the Deparmonial Promotion Commitled
but in whose case any ol the circumsiancos menlionod In para 2 abovao ariso tllor the recommondations of thy
DPC are recoived but belore he Is aclually promoted, will be considorod as il his caso had beon placed In a saalod
cover by the DPC. He shall nol bo promoted unlithe is complelely oxonerated of the charges against him and tha
provisions contained in this OM will be applicable in his case also.. v

8. Insofarasthe porsonnal sorving In tho Indian Audit and Accounts Doparimont aro concarnod, thoso

Instiuctions have beon lssuod olior consuliation with the Compliolior and Audilor Genoral of India.

'x
|

'

. Hindi vorsion will follow. C a N '
9. Hindi varsion will follo _ : | | - '_“5“'1\({""1/‘ :
: : ' : ‘ (M.'Sz. BALI) . ;
DIRECTOR ‘ {
To . . . . . .
All Ministries and Dapartmanis ol tha Govesrnmont of India with ysual number of spare,copies. . j

No. 22011/4/91-Est{A) Datod thojldth Sept,, 1992, B .

Copy lorwatdod for inlormation loi~- ' S o
Far pYCenlra_l Vigilancd Commission, Now Dalhi. 2. Conlral Buroau ol Invostigation, How.Dolhl, .

Union Public Service Commisslon, oyl Palhi 4. Go/r[ipuollokland Audilar Go .o.rs "Now Oalhi.

'% Prosidonl’'s SocrolarialVica-Prasident's Sgcrotarial/iLok baoha Seciglalidvi i _Snlrh.*.'Scc«lelé(lat' di .
?}nq [Soc Min‘isler"sA(lJ‘lgic‘f;‘. s and Union Territorios “ R Lo
('; /\I'|“(%|lligfsreztig(}ilj?nirxls\fa':;v?)'Soc\ions in tho Minisiry of Porsonnol, Public Griovancns and Pensnn3 and
Minisiry of Homu Alfairs. o ' “‘TM':\—/-{/‘
| - ' ‘ (M.5. BALI)
- S - . DIRECTOR
Lo



ANNEXURE—] ..~ 66

27y~ 23 /CON/CT/93-94/pPt, 1v//0£1z o/
COVERNYENT OF INDIA - ¥
RINISTRY OF YINANCE

w2 UICE OF THE COMMISSIONER OF INCOME TAX
SHILLONG + POST BOX NO,20, . DHANKHETT, . EER
SHILLONG=793001 R T

Dated,Shillong. the 25th SGptembér,1997.i

Subjects - Doparuwental Inquiry against Shri. Av'; 7
M, Lhungdxn, Addl.Commissioner of ... o :
Lncome-tax, Dibruqarh Ranqo Dibrugarh - A

Present t. Mr. N, Sahay, Presenting Officer

The Reguldx Hearing (RH) commenced today, Shri 5 Q

No Lhungdim, the Charged Officer hag conveyed to the’ IO . i
2 1

!

DAILY ORDER SHEET

- oon telephone that he does not wish to be present in. person
“;aé!'on this day. He has oniy requested that. his Written Submlw-

-$8ion already submitted .may be taken into consideration.’
§ :

The Pre-entlng OLficer, Shri N. Sahay is prdsenL f
for the hearing Lodayo He has also pLoduc&d Hoven wltnes%ew ;o ‘a
who will be preduced be fore the court as and when’&equiraa,

The Presenting Officer has alse produced photocopiea of docuw:
monts listed which are Vubmltbed today. ‘ ‘

)

Six witnessas were duly presented'énd examined,

and their recordsd statements have. been submltted aﬁd iakeﬂ )
into record and duly marked PW~1 to PW-6. The seventh WitAOvG,l
Shri Amulya Ran jen Bhattdfha*Jee has boen- dropped by the Pot,yt

For the rest of witnessas who have not appeareu :
today, the PO ddes not insist on their appearance. .,“T‘ R

e 'r\: TR )
Fhe The PO doss not wish to submit any brief in thiq .

- oS . .

EARC case, His oral argements wexre heaxd, = 7 : : :
The  Original Documents in thio caqc could not bu
PRy produced by the PO as the sams axe required in the Court
Hence, only photocopies had bse submitted which have been
R accepted, A copy fof this order i$§ to be giv 73? the PO and
- ~ ‘ . COo 2 ..
L N Lo | 7 ) .
AN il it ( Vo TOCHHEWNG )
R ot vy Inquf&y Officer
g 7l '

(~ \ lﬁ'ﬂ' SN i { ‘: IDl///é t
A y/ﬁ. T“J Undor Sacreotary to the Govi.:of India(VaL),
R | Sentesl Doard of Direet Taues, New Delhi-110001. -

a Do The DIT{Vigllance), New -Delhi. '
2,Tve Dot Coimmlssloner of Incomoe-tax, Patna.
P
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MNEXURE-T

| E. No. Vig-23/Con/CT/93-94/Pt. IV/
OFFICE OF THECOMMISSIONER OF INCOME-TAX,
' SHILLONG ::: POST BOX NO. 20
SHILLONG — 793 001 (MEGHALAYA)
Dated: 22.10.1997

Sub : Departmental inquiry against Shri N. Lhungdim, Deputy Commissioner of
, Income=Tux, Shillong Rango, Meghalayu, '

REPORT OF THE INQUIRY OFFICER

1. THE PROCEEDING

The ministry of Finance (Income'-taXDepartment) initiated disciplinary proceedings
under Rule 14 of the Central Civil Services (Classification, Control and Appeal) Rules, 1965
against the officer as mentioned below: ' '

Name and designation Disciplinary Authority Order appointing the

Of the charged officer : Inquiry Officer (10) and
o " Presenting Officer (PO)

Shri N. Lhungdim, DCIT, Commissioner of Income-  F. No. C-14011/8/96-V&L

Shillong Range, Shillong. ‘Tax, North Eastern Region. dated 14.8.96 and dated

' Shillong. 9.12.96. '

1. I was appointed as Inquiry Officer (10) and Shri N. Sahay, DSP,; CBI, Guwahati was
appointed. as Presenting Officer (PO) in the case cited above.

Proceeding has been held i respect of the above named officer. by holding preliminary

as well as regular hearing.

2. Shri N. Lhungdim was functioning as the Deputy Conmissioner of Income-tax, Shillong
Range, meghalaya during the relevant period, i.e., during 1989.

3. The allegations which are the subject matter of these inquiries proceedings against the
officer relates to his failure to maintain absolute integrity and devotion to duty in as much as he
violated the mnstructions of Central Board of Direct Taxes by passing order to hand over refund
orders to the persons who made the claims, contrary to the said Board’s. instruction, resulting in
refunds to the tune of Rs. 1,60,602/- being given against claims which were later found to be
fictitious and based on bogus Tax Deduction Certificates. -

4. The preliminary hearing of the case was held on 21.02.97. As some photo copies of the
listed documents were lying in- the Court, the P.O. assured that copies ‘of the same would be
obtained and make them available 10 the Charged Officer. The Charged Officer also stated that
he would not need any Defence Assistant, and that he would not have any witnesses in his
defence. Subsequently, Shri N. Lhungdim, the Charge Officer, was requested to contact Shri N.
Sahay, the P.O. for the purpose of examining the documents, prior to the regular hearing to be
fixed. Vide his letter F. No. Estt-1/B-195/92-93/4094 dated 12.9.97, Shri N. Lhungdim, C.O. had
intimated on phone that he did not wish to be physically present, and that his written submission
against the memorandum of charges may only be considered in his defence. The same has been

duly noted in the Daily Order Sheet.

THE CASE AGAINST SHRI N, LHUNGDIM -- IN DETAILS

f\. Thc; Dciy?lrtment cited 25 documents and 12 witnesses in support of the charge in the
nnexure-I and II to the charged m¢ ever, duri eoular heari "
' ged memo. However, during the regular hearing, the P.O. dropped

—
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one witness, namely Shri Amlya Ranjan Bliattacharjee who was to-prove that A/C No.. H/1/160
dated 15.02.89 fvas introduced by him. Five witnesses at SL. 1.4, 10, 11 and 12 as per Annexure-
IV did not appear, and the P.O. did not insist on their subsequent appearance. Copies of the
depositions of witnesses who appeared were submitted to the P.O and 1.O. The witnesses were
examined. The P.O. declined to submit any written briefs in this case. . o

II. ARTICLES.OF CHIARGE

6. - The statement of articles of clmrg_e against Shri N. Lhungdim are reproduced below::
ARTICLET . . . !

 Shri N. Lhungdim, while posted and functioning as the Deputy Commissioner, Shillong
Range, Meghalaya during 1989 failed to maintain absolute integrity :and?devotion to duty-in as
much as he ,v'ig')lated the instructions of Central Board of Direct Taxes contained in Board" letter
F. No. 212/153/79-ITA-Il. dated 09.10.1979 and reiterated in Instruction No. 1530 dated
10.10.1983 which state that all refund orders should be sent by registered post only. He passed
orders. contrafy to the letter and spirit of the above mentioned circulars by directing the handing
over of refund orders amounting to Rs. 62,582/- and Rs. 98.020/- to Shri H. Lalanpuia and Shri J.
Anthony respjéctively, the alleged assessees, Who turned out to be bogus, thereby putting the: state
exchequer to a loss of Rs. 1,60,602/-. He thereby showed lack of integrity, lack of devotion to
duty and conduct unbecoming of a Government servant and thereby 'contxavened Rule 3(1)(1),

3(1)(id) & 3(1)(iii) of CCS(Conduct) Rules, 1964.

T THE CASE OF THE DISCIPLINARY AUTHORITY

7. . f["he éase of the disciplinaiy authorit.y'as given in the statement of imputations is given
below : L ~ o : ' e Lo |
Shri ‘N. Lhungdim was posted and functioning as DCIT, Shillong Range. Shilieng
(Meghalaya) during 1989. '

9. . Two'Returns of income in‘the names of Shri H. Lalanpuia of Happy Valley, Shillong and
Jonthui Anthony of Assam Rifles Colony, Nangstrin, Shillong were filed in the charge of ITO,
Ward-1, Shillong. These were.not supported by any claim’ of refund as required ws 239 of the.
Income-tax Act, 1961 read with Rule 41 of Income-tax Rules, 1962. The returns were assessed .
ws 143(21)by Shri B.R. Purkayastha, ITO, Ward-1, Shillong and he also issued LT. refund order .
No. B/6-252922 dated 14.02.1989 for Rs. 62,582/- and B/6-252918 dated 10.02.1989 for Rs.
98,020/- for the assessment years 1986-87, 87-88, 88-89 and 1986-87, 87-88, 88-89 réspecﬁvely

in the name of the aforesaid two individuals. ' ;

3. Contrary to directions contained in Board's letter F. No. 212/753/79-ITA-II dated
09.10.1979 and reiterated in Instruction No. 1530 dated 16.10.1983, Shri N. Lhungdim ofdered
Shri B.R. Purkayastha, ITO, Ward-I, Shillong vide letter No. A-35/88-89/2853 dated 10.02.1939
and No. A-35/88-89/2890 dated 14.02.1989 to hand over the L.T. refund orders to the concerned
assessees Qersonally instead of sending them by registered post. The proper procedure in respect
of issue refund orders was. not followed, and the refund orders were handed over to the two
individuals who were subsequently found to be bogus and fictitious assessees. It was also found
that the aforesaid returns were accompanied with bogus TDS certificates and in actual fact there
'was no such TDS nor any such amount was deposited to the credit of the Government. Thus the
exchequer,was defrauded to the extent of Rs. 1,60,602/- through bogus claim of refund. This was
facilitated by the Instructions dated 10.02.1989 and 14.02.1989 issued by Shri n. Lhungdim,
DCIT, to the ITO, Ward-1, Shillong. .

4, Sh;ri N. Lhungdim thereby failed to maintain absolute integrity and devotion to duty and
showed conduct unbecoming of a Government servant and thereby contravened Rule 3(1)(i),
3(1)(ii) &:3(1)(iii) of CCS (Conduct) Rules, 1964. '
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IV ANALYSIS OF THE CASE

The case records, including the ordl submission of the P.O. and the written submission of
the C.O. have been examined carefully. : ‘

'SOME FACTS RELEVANT TO THE CASE

e documents, and was not also physically present at the hearing. In a word, the CO has not
disputed the imputation of misconduct as laid out in the Statement - at Annexure-II, made m
- support of the Article of charges framed against him, -and has not challenged any of the
documents or' witnesses as submitted by the -department. The P.O. has also not submitted any
briefs in writing. Accordingly, the case is to be considered against the statement of imputation as
per Annexure:IL. The gist of the case is that two returns. were submitted in the names of Shri H.
Lalanpuia of Happy Valley, Shillong and Shri Jonthui Anthony of -Assam Rifles Colony,

/ _ Ai I have recorded in the course of the regular hearlng, the €.0. did not wish 10 examine

Nongstin, SHillong to the ITO, Ward-I, Shillong. These returns were not supported by any claim

of refund as required u/s 239 of the Income Tax Act,-1961, read with Rule 41 of the Income-tax
Rules, 1962. The returns were assessed u/s 143(1) by Shri B.R. Purkayastha, ITO, Ward-I,
Shillong, who also issued I.T. refund orders No. B/6-252922 dated 14.02.1989 for Rs, 62,582/-
and B/6-252918 dated 10.02.1989 for Rs. 98,020/-. for the Assessment years 1986-87, 87-88, 38-
89, and 198687, 87-88, 88-89 respectively in the names of the aforesaid two individuals. As per
directions contained in Board's letter F. No. 212/7532/79-ITA-H dated 09.10.1979 and reiterated
in instruction. No. 1530 dated 16.10.1983, all refunds orders should be sent by registered post

only. As such, the above mentioned refunds amounting to Rs. 62,582/- and Rs. 98,020/-

 respectively, were also required to be sent by registered post only, as per procedure laid down by
. the Board. The two persons named above, namely S/Shri H. Lalanpuia and Jonthui Anthony
/ approached the ITO, Shri B.R. Purkayastha, and requested that the refund orders may be given to
them by hand, but Shri Purkayastha did not allow .the same, as recorded i his statement.
’ Thereafter, the concerned two persons aforesaid met Shri N. Lhungdim, who was the Deputy
Commissioner in charge of Shillong Range, and made the same request. As per the statement
made by the C.O. in his written statement, he gave instructions directing the Assessing Officer
(Shri B. R. Purkayastha, in this case) to hand over the refund orders to the assessees (AS/Shri H.
Lalanpuia and J. Anthony) which he admits was not in conformity with the existing instructions
which required it to be sent by Registered post. However, in this regard, the C.O. has submitted,
through his written submission, the following plea: T

9. As far as he could remember, the said instructions were given under peculi
circumstances. The said assessees (who later on became bogus or fictitious  assessees) came
him and told him that they were to receive refunds and if these were sent by Registered post it
would take two weeks sometimes months to reach them. They stated that their labour payments
have been overdue and the labourers were pressing for early payments because of certain
festivals and urgent personal expenses. They further stated that as they were in the town/capital,
they requested that they should be allowed to take vouchers in person to avoid postal delays
which was common in this part of the countuy. The C.O., therefore states that he had given the
instructions as a measure of good public relation as the Department had been having a very bad
'public relation and criticism in this area. His understanding of the spirit behind the Board’s
instructions to send refund vouchers by post is to minimise or eliminate complaints against the
Department officials in this matter. In actual field situations, he states that it is not always
possible to follow the Board's instructions literally due to many practical difficulties which often
puts both the department and the assessee to difficulties and inconveniénce, specially in the
\ North-East where communication is ‘bad and postal delays are common. The instruction,
according to the C.0.. was passed with the best of intention, namely to improve the image of the
department and also to mitigate the problems of the assessees. The C.O. also states that his
instructions to hand over the vouchers in person did not in anyway change the status of the
refunds. The returns were filed by thesesso called assessees, and were processed Tor grant of
refund, without Shri B.R. Purkayastha, an officer of sterling quality and high moral integrity ever
suspecting that these were bogus or fictitious, states the C.O. He therefore asserts that even if
such instructions had not been given by him, the so called assessees would in any case have
encashed the refund vouchers in course of time with a delay of some weeks ot s0. He therefore

ey
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S denies the charge that his instructions have defraud the exchequer. According to, him the fault
’ : lies in the system as there wasno way to know. whether TDS Certificates. were genuine or bogus.

I
-
| '

~ ¥ The incidént on the basis of which the present proceedings has been drawn up, occurred
ometimes during January & February, 1989. At this time, it was apparent that it was a matter of’
e were large numbers of complaints from assessees

; concern 1o thie I.T. Department that thex

! , regarding irregularities in the matter of refund issues. The Board had. vide Instruction’ No. 1647
i dyted 119, 1985 dznitad direction i regard o Tixpeditioud dispogal of Refund applications
;% relevant portions of wl\nch is reproduced below : S S :

o . . ’ . . T .

1 - “3. The Board would therefore again like to emphasise that'the claims of refund should

_; be disposed off promptly and the refund vouchers should invariably accompany the
.. orders giving rise to the refund. . - ' EUR

4. The Board also desires that steps may be taken to-Carry out surprise inspections by the
- Commissioner of Income-Tax/Inspecting Assistant Commissioner of Income-Tax .to
find out whether refunds are oranted promptly and: interest is paid in cases of delayed
refunds. The Commissioner of Income-tax/Inspecting Assistant Conunissioner of
Income-tax are directed to ensure elimination of "delays in the grant of refunds, ete/”

PRS-y A

| FINDINGS:*

X /7 _ : ,

1 During the course of the hearing and cross examination of witnesses and inspection of
documents produced before me; it appears. that nothing could be inferred that Shri N. Lhungdim

! has malafide intention of defranding the tevenve, oL cAUSINE Joss L0.he oyemment.exchequer, It
4 is an ufERICd fact ¢ at Shri N. “has acted in_contravention,of the,Board.s, sfanding
B InsEUCGoR, While ISsung IsTuC eer the refund voucher fo the claimants by hand.

- However, this als0 appears to | i j "his desire 1o keep up the good unage of

: the department, in its dealing vis:lavis,thepublic. T
|

K

(V. TOCHHAWNG)

3 Commissioner of Income-Tax,

B Shillong.

Inquiry Officer.

4
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o F.NO.C-14011/8/96-V&L | W GSQé 'Q\
o GOVERNMENT OF INDIA QX
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
CENTRAL BOARD OF DIRECT TAXES

. New Delhi, the 7th Aug,1998.

MEMORANDUM

_ A Memorandum of charge dated 3.4.96 was issued to Shri
N.-hungdinmg, ettt alleging tailure to malntain absolute
integrity and devotion to duty and conduct unbecoming of a
Government Servant. ' o TN

2. Shri -N.Lhungdim denied the charges. Consequently, an oral
inquiry was ordered in his case. The Inquiry Officer has
submitted his report dated 22.10.97 exonerating Shri Lhungdim
of the charges.

3. However, the Dlsc1p11nary Authorlty is not in agreement

with the 1I.0’s report on the ground that Sh¥i N.Chunwgdim—did

order handing over of the refund orders across the table which i////
has not been denied by anyone, including the officer himself in
violation of departure from the departmental instructions to

the contrary. Further, Shri ~N.Lhungdim did not know the
asessees and, therefore, his direction to hand over the refund

orders personally to such strangers amounted to an act of
indiscretion betraying lack ofyjdevotion to duty.

4. In view of the fact that the Disciplinary Authority is in
disagreement with the Inquiry Authority, Shri N.Lhungdim is
required to submit his commepnts within 15 days of receipt of

\thls Memorandum & copy of the I0’s report is enciiiff.

(PRAMILA SH V ASTAV)
DIRECT W(V&L)

éhrl N.Lhungdim,
Additional Commissioner of Inccme tax,

Dibrugarh. : ‘
(Through Chief Comm1881orer of Income tax, Patna)
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F No.A-32011/ 6/97-AD. V|
Government of India
Minishy of Finance

(Department of Revenue)

*Ewin

New Delhi the 9th September. 1998
QRDEP. NQ 126 OF 1998

The following ~ Additional Commissioners of Income Tax are hercﬁy promoted to officiate
as Cormissioner of Incame Tax on reguler basis w.e.f, the date(s) they take over charge and untt!
CTEe—

-~
- VG

further orders:+
S.NO. Name of the Officer Present Posting a5 Commissioner
: of Income Tax (on adhoc basis)
(h (2) (3)
vho _
0} Ram Pankaj CIT(ARL Ahmedsbad
2. C. Rolhama On deputanion to Govi of Nizoram
03, ~N K. Shekds CIT(AREX. Delh
04, Smt Pama Das CIT(AXNLY, Mumbax
03. Sudhir Chandra CIT(A QL Mutnbai .
06. Subodh Numar Sinha .CTT(A), Ranchi
07. P.C. Chotaray CTT(CQ), Mumbat
08. St Artl Sanhney CIT(ANTV, Bangriore
09. A R. Nahotra CIT(A)DL Alrccabad
10. Ashwani Kumar ‘. CTT(APNX. Delrd
. Hum, Udha Govindan CIT(A»V, Bangaiore
12, MNP Sharma On deputation 16 ©MCD, Delii
13, MM Nanimhappa CIT, Mysore
14. .8 Kahlon DIT(lnv.), Bhopal
15 D.P Ka CITCAXV, Calvtnta
16 Debnbratz Das CIT(AXCHL Calousta
17, Sl Meenalohd Sitgh M(AA) Ludknow
18, AK Har Yy CIT(OSD), Mumbin
19. BR Sed tan o CIT(ApOL. Chenual
20 fLamjt Snha CIT(ARVL Delhy
21 Vineet Saba CII(A). Faridabad
22 Sme. Ukl Gupta CIT(ARL Lwinow
23 Y., Khorana CITCARVL Calvurta
24, R.K. Singh M(AA), Lucknety
25. ALK Angja CTOARL Cothin
26. Prem Vemu . DIT(Trg), RTL Hazaribagh
27 St Uiy Pl CITEAKC 1L Caloastta
28. N e CITeARINV, Caleurts .
1t eare Cay ~pe bt .
i T e ORI BTttt
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N
NS ,
o 2mt. Repinder Naya 0 on dvmeo P&P.G, Delii
- A Jain ©CIT(ARD, Meeng-
3. Divgesh Shanks x."?‘“(ﬁ)-?(IVAhmed&bad
34, Mrakah C}m.f:m . - CIA)XXY, Dl
g e L CTIARKY,Delhi -
o l\r-llu{i);m : , o \,TMA)‘ mﬁannam,fy}r\m
: : : Vi
37, - B.L. Kham : crm Jalpur
‘ gg o ?;mi?gh - CMASVT Mambad
) ' CTT{A
0. Ponchondry Sathi - C‘T‘i‘%\?}"mumbd
41. " A Da 4 : OIT, Sdprigart
42 &g im \,f‘sm, | OB a) M) wesorinis
@3, dra Kathettva CH(A}-WMAB&
iy , EPK ch\’czmm s CTT(ANVE, Chovntd
43, L Numpul - © Op 62 NEHU, Sidileng
48, ML, Meeru : . . CIT{A), Udapt :
47, -8zt P, Sedd , On deputn ¢ PGL, Chandigarh v
4. . PP Srivastevs | . CIT(AXCYy-YIMumba - o
49 Laxian Das o - CIT(ARXVE, Aunedsbad
X, D.S. Rastog : CYT(A)-H,B@OG&
5. . AKX Bau S CTT(ANY, Tlyderabiad |
- 82, Y.K.8ridhgr - CAY L Pwae ]
53, B.S.8oudd . o . CTAPLDe . -?
54. : - MG, Josks - Cmt depuiL uﬁ'mmmetaDt&n
34, P. Rergroshen ' CIT(AFIX, Chonnat -
$6. G.B. Ranwrgo v~ ' TIT(AYXY, Covniia
YA C L RK Jain ‘ CIT{ANX, Almedabad o ;
- 88, Smt. D, Koht . On deptn, MCD, Doty : I
80 Y8 Rawal - ' - CIT(A»X], Abmedabad : :
&0, 8.C. Guptal \ ' - CIT(A) Jellandhar -
61. Sot Hardeop Srivistava B Ca dopnNuclear Loqm of Tndia, !
62, 3ot Ko Amashy CGupty CITY( k}-’(_ﬂ,AhmedabaA _
63, Smr. V., Sutic C CIT(AYRXVY, Caloutts ~ ;
64, Gautam Choudher . CTT(AYPL Caleity
68, R.N: Tripattd ' . Posting Order to bo issued sepanately ;
) A Kacker , . On dopta SEBY hMimbal .
&7, V. K. Bhatig : CTT, Dothd chargs (on stody kwe) ;
Y P.M. Shama o M{AA), Abmedsbed
59 AR Ths ' CIT(ARXL, Calcutts :
70 Ko Vegadevan _ DT ), Koogrir
i
et TUT STEEA ) _31398’.'38“77'.'1“"‘ PAI/T, nsnwsa/s i
f
I
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(0 (2) (3)

7. - A Praaed CIT(AMIL, Lucknow

n $.C. Gupaa CIT(AWIL, Yatpur

73. K.C Sarang CTT( AR, Bhubaneswar

74, A Majumdar CITCAR XTIV, Cabetits

75, St Arung Bhatia Ot depint NIB, Dodhi

76, S. K. Chatopachyay CIT(A)X VI, Calcutts

7. $.P. Pandey CIT(ARVIL, Afnedabad

8. AR Ggg , CIT(ARXXDL Delbhi

e Quiser Shamim CIT(AXXXX,Delti

£0. S.K M CIT(A)-XT, Cakutta

81. Sudtaksr Trovard CIT(A)Cuttack

82 K.M. Sulan On foreign depto.

83 Vol o CIT(A)LRajxot

84, K G Bansal | - CTY(AYSOXIX, Delhi -

. B.R. Kauahix CTI(AXC)-U, Chennal

36, K. Al . DIT(av.)Cochin.

87, T.C. Pant CIT, Dol churygs, on Trg abroad

88.. Smi1, M.Kacker CTT(ANLVI

£9. Anil Kurrar CIT(A)Bhatinda

5Q. H.C. Sakharwal - CIT(A),Govalior

9L, Smt PAL Vasn MAAMumbd

9L Smt. Bharti Mandal CIT(AXIX.Calcutts

93, Smt Nitims Marsubhan CIT(A)XLVIT Miznbai .
. Vinod Khurea On deptn NBCC, Delid

9=. Kalyan Chued CIT(A)-IX, Boroda

96. T, Vingy Mohm CTI(AY1,Coctin

97, Kalyan Chandhud AT(A)yX,Cakcutta

98, BraJura Pragach Gaur CIT(A)Kothspur

%. ' Baljit Singh Dilicn CTT(A)Patials
100 Kanla Kant Tripathd CIT(A)Belgaum :

101,  Smi. Vinits Chopra CTT(A»VID, Ahmedabad

102, 8.C. Gragwar CIT(A), Bhopal

103, _Mukesh Bhand CIT(A)II,Calcutea

104, " Smt. P.K, Siens CIT(AMD, Jalpur -

108. M. Keppuswaeny CIT(A), Calicut

104, 9.S. Runa CIT(OSD),Demd

107, Manoj Mistrs 1T (A%R%

: (N

o K v CTT(A TRy derabsd

110. Smt. Lakikeni Prasad CIT(AyV, Del

11, §.M. Bhuyan CTT, Quvaha

112, Smt. Sovrani Basu 0 deptn EFIL, Delln

113 5.8, Prasad Sergh CIT(A) Thane

é R~
(B K. Arors)
Under Secretary to the Govemment of India
E¢  39vg ATIVTISIDTT ¥IAWIN 1CSLTBE-TI~16+ - bBIZT E€661/63/60
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"~ To

The Director (V & L),

Central Board of Direct Taxes,

North Block, ' '

New-Delhi-110 001 o Dated, Dibrugarh the 18" Sept “98.

Sir/Madam,

(Through Proper Channel)

Kindlyirefer to memorandum . No. C-14011/8/96-V & L dated 7.8.98, which was duly
received by me on 09.09.98. As desire in para 4 of the memorandum mentioned above I am
submitting my comments as under: :

2. As already stated in my written submission in response to the memorandum No. C-
14011/8/96-V:&L dated 3.4.96 and also the additional submission made before the Inquiry
Officer it is further submitted that in the matter regarding granting and delivery of refund
voucher to the assessees several instructions had been issued by the Board in the past. It is
however noted that the core instructions have been clearly mentioned in para 16, chapter XVII
of the Office Procedure section 13-6 issued by DIRSP, 1965. In para 16 (4) it was stated that -

~refund vouchers of over Rs. 5,000/- should be delivered personally, unless the assessee

specially asks; otherwise, in which case; they may be sent by registered post with
acknowledgement due, at his risk. This original instruction had undergone several changes in
the last 30+ years and the latest instruction dated 18.11.97 being the send any refund
vouchers irrespective of the amount of the refund involved by reg¥stered post with
acknowledgement due. As I have stated earlier the whole objective and intention of all these
instructions is 'to ensure that the addressee/ the claimant/ the assessee receive the refund
voucher. And the unstated reason behind this instruction is, if I am not wrong, to minimise or
reduce or eliminate- malpractices usually happening at the lower level of the officials while
delivering the refund vouchers in the office to the assessees.

3. In the instant case it is not denied by me nor any one that written instruction to hand
over the refund voucher to the assessee in person was given to the assessing officer. It was
not done verbally or surreptitiously. It was done in writing with the best of intention and
bonafide reason as a measure of good public relation to improve the image of the department
in this area of the work and also to mitigate the problems. of the assessees at the relevant
time. As I could remember the assessee (it is different matter that they were bogus. or
fictitious ones) met me in my office and stated that they were to receive refunds and if sent .
by registered post would take a minimum of 2 weeks or some time a month to reach them
because of poor postal services and bad road communication in the hill area and since they
were in the town they might be allowed to receive the refund vouchers in person as their
labours were pressing for early payment because of some local festivals and also urgent
personal expenditures. It was in the spur of moment with the bonafide belief that they were
genuine assessée with real and genuine problems the assessing officer was directed in writing
to hand over the refund voucher in person. It may be noted that in the last 25 years of my
service in the department not in a single instance have I come across a bogus or fictitious
assessee and never been cheated or betrayed by any one except this incident which I
considered as an aberration. The instruction to hand over the refund vouchers to the assessees
in persons in the instant case were done ‘on some special and peculiar circumstances.as stated
above. It is-not a general instruction nor an order to all assessing officers working under me.
It was done with the best of intention without the slightest bit of malafide intention to
defraud the revenue or causing loss to the government exchequer. It may be mentioned that if
there was a slightest- of doubt there was no question of giving instruction for handing over the

Attt A
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voucher in person. I would rather have got them arrested who claimed themselves to be
assessee coming to the office with an evil intention to defraud the revenue. In actual field life
situations it is not always possible to follew many of the instructions from the higher
authorities in letter and spirit. Sometimes carrying out the instructions literally put both the
assessees and the department in embafrassment, inconveniences and difficulties specially in
this part of the country commonly known as NER where communications whether by AIR, by
road, by train or postal and telecommunication are still in a pretty bad conditions. Over and
above this whole region has become the playgrounds of innumerable parties and factions of

insurgent: militant groups and people working in this situations circumstances sometimes have

to make minor adjustments as per the demands of the situations and in spite of all these
problems the officers and members of the staff of the department have been working sincerely
to -achieve the target fixed by the department and also to make-the administration more
efficient, responsive and transparent. Sometimes when there are practical difficulties to follow
literally the instructions attempts have always:been made to follow at least the spirit in spite
of heavy odds confronting the department as a whole and officers and members of the staff in

‘particular

4 It is totally a different matter that the so-called assessees happened to be fictitious
ones. The! instruction to hand over in person will in no way change the status of the refund
orders. Even if it was sent by registered post they would have received after 2 weeks or a
month-and encashed it. The return were filed by the assessees and these were processed for
grant of refund by the assessing Officer as this were cases of what is called ‘Pure refund case’.
The assessing Officer Shri-B.R. -Purkayasta, an officer of sterling quality and high moral
integrity who is considered one of the cleanest and most honest officers of the department,
never suspecting that these were bogus and fictitious cases, had-passed order to issue refund
voucher. It is very sad-that an officer of such quality of head and heart had to suffer because
of such incident and also lost his promotiori. I shall never forgive myself for causing such hurt

and set back to the officer who in fact deserved appreciation and reward and not punishment.

5. As*?regards‘ to the charge-that-I had ordered handing over of the refund voucher to the -

assessee whom I did not know, I would like to say that in the station where I was working at
the relevant time there were more than 15,000 (Fifteen thousand) assessees and it was not
humanly possible to know each and every assessee personally nor was really necessary. An

assessee i$'an assessee whether we know him personally. or not. They are our public. The tax

administrators which include the officers and members of the staff are working as facilitators-
facilitating the assessees to pay their taxes and also to render services as an employee of the
department to the public i.e., the assessees. In view of the above, I feel that it is not always
necessarily possible to know personally with whom we are dealing while working in the office.
The only things I have been maintaining is that the person who comes to office or to me
should have a problem regarding his tax matters or in other words he should be a tax payer

and as a tax man it was my duty and responsibility to help him out if there is any problem.

As wregards the charge of lack of devotion to duty in my 25+ years of service in the
department in no time and in no place have I been showing lack of devotion to duty which
had been testified by all my controlling officers with whom I had the occasions to work under
them. Seriousness and sincerity in my work is valued principles in life. In spite  of such
frustrating set back in my service caréer, I have been continuously creating a series of
experiments and reforms in office management, public relation, environmental cleanliness,
space and record management, establishment of centralised reference -libraries and staff
welfare vis-3-vis tax administration. To day, I can proudly claim to have the first and the only
Range in tﬁe country having centralised reference libraries organised and established in all the
field statigns of my Range, my office and all the offices in my range are the best in public
relations and I have the distinctions of having the most well maintained office and also the
cleanest Income-tax Office in the whole country which is the pride of the department and to

believe it one has only to see it.

T e



YA | ) | - v

It is no surprise that the Inquiry Officer having enquired the facts and circumstances of |
4 the case had rightly concluded that there was no malafide intention committed by me and had
4 exonerated me of ‘all the charges and also stated that whatever actions was taken were out of
Z the desire to keep up the good image of the department in its dealing vis-3-vis the public. It
- is unfortunate that the disciplinary authority did not agree on the ground of technicality as I
was only discharging quasi-judicial function and in non of the charges in the memorandum
‘there was expressed or implied allegation that the action taken by me was actuated by any
corrupt motive or to oblige any person on account of extraneous consideration. In the case of
Union of India v/s R.K. Desai, in Civil Appeal No. 560 of 1991 dated 25.3.92 the learned judge
observed “In the present case. the allegations against the respondent are merely to the effect
that the refunds were granted to unauthorised person and this was done in disregard to the
instruction of the ‘C.B.D.T. There is no allegation, however, either expressed or implied, that
these actions were taken by the respondent actuated by any corrupt motive or to oblige any
e person on account of extraneous consideration. In this circumstances, merely because such
v order of refund were made, even assuming that they were erroneous or wrong, no disciplinary
actions could be taken as the respondent was discharging quasi-judicial function. If any
erroneous order had been passed by him, the correct remedy is by way of an appeal or revision
to have such order set-aside”. : o

" In view of the facts and'circum‘stances surrounding the case which have been. clearly
stated by me it is submitted that the case may be considered in the proper and corrective
perspective with due appreciation for finally dropping all ;h'arges against me.

Yours faithfully,

- (N. LHUNGDIM)
AddL. Commissioner of Income-Tax,
Range - Dibrugarh,
Dibrugarh.

;
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| | D.O. No. CONig/li-10/87-88/_SM%

~ GOVERNMENT OF INDIA
CHIEF COMMISSIONER OF INCOME-TAX,
- (Bihar, Orissa &North Eastern Region)
CENTRAL REVENUE BUILDING, BIRCHAND PATEL MARG, PATNA-110001
.CANMP - DIBRUGARH =~ : -

P 7 | Dated, Dibrugarh, the 26" October, 1999.
‘ J'S. Ahluwalia, | |
Dear Shri .

Sub:- Promotion of Sri N. Lhunadim, Addl. Commissioner of mo’omé-Tax.
Dibrugarh Range to the cadrelf"of Commissioners — Request»reqérding:

Kindly refer to the subject mentioned above.

. During-my tour to Dibrugarh, Sri N. Lhungdim, Addl. CIT, Dibrugarh Range has brought
the following facts to my notice and submitted that he is entitled to promotion as Commissioner
of Income-Tax in accordance with the rules.

'a)‘ ~ The name of Shri Lhungdim (73052) appears at page 52, S1..No 12 of the Civil list 1998. |
/ b) {is batch mates were promoted on ad-hoc basis vide order No. 121 of 1997 (F.No. A-

39011/6/97 Ad-VI. dated 13" Sept 1997). They were promoted on regular basis vide,
4 order No. 125 of 1998 TF No. A-1201176197Ad-V), dated 97.Sept 1998).

c) He was not considered for promotion because vide memorandum F. No. C-14011/8/96-

V & L dated29-3-1996/28/4/1 996 an inquiry was ordered under rule 14 of the Central
: Civil Services { ciassification, control and appeal) rules 1065~ ,

d) Shri V. Tochhawng, CIT, Shillong was appointed as inquiry officer who vide F. No. Vig-

23/Con/CT/93-84/ Part-1V, dated 22" Oct. 1997 submitted his report to the disciplinary

authority. In his report, the inquiry authority held that Sri N. Lhungdim had no malafide

y. - ‘intention of defrauding revenue or causing 10ss to the Government Exchequer although
§_ he had acted in contravention of Board's standing instructions, while issuing instructions.

: : that the refunds be sent to by registered post only. However, this appeared to the 1.0,

to be an action arising out of the Officer's desire to maintain cordial relations with public

by being helpful. S o : ‘
&) The CBDT vide meroraidum F. NO. C-14011/8/96-V&L, dated 7™ August, 1998
informed Sri Lhungdim that the disciplinary authority was not in agreement with 1L.O.'s
report. Accordingly he was asked to submit his comments afresh 10 the disciplinary
authority. Sri Lhungdim submitted his comments vide his letter dated 18™ Sept. '98 and
suggested that his case maybe considered in proper perspective and charges against
him may be dropped Thereafter, Sri Lhungdim received no communication regarding

the status of Departmental Proceedings in his case. :

/27 As Sri N, Lhungdim is a competent Officer it is presumed, ghat, while promoting his batch
ates his name must have been kept in a sealed cover till Dep tmental Proceedings against
A are finaily decided by the disciplinary authority. The case of Sri Lhungdim is covered by the
revised guidelines for promotion/conﬁrmation of employees against whom the disciplinary -
‘proceedings are pending or whose conduct is under investigation. These guidelines were issued

o | \ by Dggaﬂfr}ent of Personnel and Training vide OM No. 22011/4/91-Esstt. (), dated 14"
Septémber,1992. In paragraph 5 of the said OM, the Department of Personnel and Training
/ﬁas Iaid down that in the cases like the one under consideration if disciptinary proceedings are

‘ nggmoncluded even after the expiry of 2 years frorn the date of a meeting of the first DPC, which
it’nad kept t's finding regarding the Government servant in a sealed Cover, the appointing

/ 4uthority could review the cgse of Government servant and grant ad-hoc promotion if the

/" conditions laid down for the said Ol were fulfilied. While considering the cases of promotion of

; 19739@&6}? and other batches, the appointing authority was not in a position to prorrjote'therp1
onregular éasis in 1997 and accordingly, ihe officers were promoted on ad-hoc basis on 13
'e:tﬁnvwaﬁ%? However. they were granted regular promotion on g September 1998. As

now._sfore than 2 vears have elapsed from the date on which the finding of —HesBRC could be
ions hac actually taken place in 1997 Sri

sgid to he kept in sealed cover if the reqular promot
tely as pefiod of two years

hungdim 13 FeuiEtt 10 e b Sedenon promolion i@
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prascribed in the O.M 1s over. It is submilted that departmental proceedings were initiated
ag nst the Officer on the ground that he had issued instructions to his Assessing Officer that
two refund orders should be handed over to two assessees: without following the guidelines of
the Board that all refund orders should be despatched by Registered Post. The Officer had
given written instructions to the assessing Officer after two assesses — Shri H. Lalanpuia and
Shri J. Anthony had met him and requested that the refund orders may be handed over to them
because the refund orders prepared by the Assessing Officer if sent to them by post would be
delayed. Sri Lhungdim had no occasion to doubt the bonafides of the two assessees and for
gneuring that the department's helpful image does not suffer, he instructed the Asscasing
Officer to hand over the refund orders. Subsequently, it came to the notice of the department
that tle claim of Shri H. Lalanpuia and Shri J. Anthony for refund was based on bogus TDS
c;ejﬁcates and hence the State Exchequer had to suffer a loss of Rs. 1,60,602/-. It is relevant
Ja’observe that had Shri Lhungdim not given written instructions to hand over the refunds to two
/# bogus assessees, the same would have been sent to the assessees by registered posts and the
. alleged loss to the' Government Exchequer would have still occurred. Therefore, the only fault of
Sri Lhungdim is that for maintaining a better image of the department, he allowed the handing
over of relevant orders against the specific instructions of the CBDT that the refund orders
should be sent only by registered post. At best, Sri Lhungdim could have been advised to be
careful in future and not to issue any instruction against the spirit of Board's directions. The
starting of departmental proceedings against him appears to be over reaction of the department
to a minor bonafide mistake of an-otherwise efficient Officer. If the matter is viewed from this -
angle, granting of ad-hoc promotion could not be considered against public interest because the .
charge against the officer is not grave enough to warrant continualdenial of promotion. It is
further relevant to observe that the delay in finalisation of the proceedings was not directly or
indirectly attributable to Sri Lhungdim_and_if he is promoted as CLT. on.ad-hog basis,_even then
he would not bein:a position to influence the conduct of the disciplinary | io_c@egﬂingjs. Itis further
submitted &t o deparnmental case or. criminal report’ have been filed against the Officer.
Therefore, | am of the opinion that keeping in view the spirit of the Department of Personnel and
Training OM No. 22011/4/81 — Esstt. (A) dated 14" September 1992, Sri Lhungdim can be
granted promotion ‘on ad-hoc basis immediately because vacancies are available.

.3 Without prejudice to the request for ad-hoc promotion made in the earlier paragraph it is
further submitted, that, in view of following facts the disciplinary proceedings initiated against the
Officer are required to be filed and he is required to be promoted as Commissioner from the
date on which his junior Sri L. Nampui assumed charge of Commissioner in accordance with
order No 121 of 1997, dated 13" Sept.1997. | :
a) The inquiry Officer, after sifting the facts and evidence has given a clear finding in his

report, dated 22"" Oct ‘97 that the only fault of Sri N. Lhungdim was-that he had acted in
contravention. of the Board's standing instructions but no maiafide intention could be
attributed to him. | A

b) ad the intention of Sri Lhungdim been to defraud the Government Exchequer, he would
Jnot have issued written instructions to the Assessing Officer working under hii/

administrative: control but would have issued verbal instructions to hand over the refund '
orders to the two assessees. ,

c) At the time when the two assessees met, Sii Lhungdim, with a request that the refund
orders may be handed over to them, the assessing Officer had already processed these
cases U/s 143 (1) (a) and had computed the refund due-to the assessees and the refund
orders were also ready for = despatch by registered post to those assessees. The
intervention of Sri Lhungdim had not resulted in the loss to the Government Excheqguer but
it had merely éxpedited the loss. It is relevant to observe that the information that the TDS
certificates on the basis of which refund had arisen to the assessees were bogus, was not
received by the department immediately on the date on which refund orders were prepared
and were ready for despatch to the assessees. Therefore, sending of relevant orders even
by registered post would not have prevented the loss of Rs. 1,60.602.

.d) ifithe case of M.N. Quereshi v/s Union of India and others (1989) 9 AT C ( Ahmedabad .
/ Bench) and in the case of P.L Khandelwal v/s Union of india and others (1989) 9 ATC,

509: ATR, 1989 (1) CAT 402) it was held, that, mere irregular or erroneous exercise of
quasi-judicial functions does not amount to misconduct. In the case of Bejoy Gopal
Mukherjee v/s; Union of Ifdia and others (1989) 9 ATC 369 (Calcutta), it was held, that,
mere negligence/ carelessness in performance of duty could not be considered misconduct
unless the degree of culpability was very high. In the instant case, Sri Lhungdim had acted
in a bonafide fnan'ner for maintaining the better image of the department by trying to be

—
W L helpful to the assesses who were persons not known to him and, therefore, his action

could not be considered as misconduct liable to be puriished under the conduct rules.

e —
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. Even after initiation of the disciplinary proceedings against Sri Lhungdim and denial of
- promotion to him, he has remained a loyal and devoted Officer of the department and due
to personal interest taken by him he has been able to acquire land of 4 Bighas for the
1 department at Duliajan without the need to make any payment to OIL INDIA LTD. Due to
" the personal interest taken by the Officer expenditure of about Rs. 25 lakhs has been
saved and the conduct of the Officer was appreciated by his Commissioner on 24" Sept.
1997, i.e., near about the date or;which he was denied promotion on ad-hoc basis.

, Keeping the facts and the legal posttion indicated in the earlier paragraph and the fact
"that it is a classic case of system’s failure it is requested, that, Sri Lhungdim may be given ad-
hoc promotion- immediately and after expediting departmental ‘proceedings he may be
exonerated from the alleged misconduct and should be granted promotion to the cadre of
Commissioners from the date, his junior Sri L. Nampui became Commissionér by the Board's
orders No. 121, dated 13" September, 1997.

With

Yours

Sri A. Balasubramanian, . (J.S. AHLUWALIA)
Member, (P & V) o
Central Board of Direct Taxes,

North Block,

New Delhi =110 001.

v

| P |
Memo No. CCVig/il-10/87-88/ 2212~ 19" dated, 26" Oct.'9.

Copy to : _‘ . f'
1. Member (L) CBDT for information.
2. Director of Income-Tax (Vigilance) New Delhi for information.

g

(J.S. AHLUWALIA)
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Office: 226978 - COMMISSIONER’ OF INCOME-¥AX

Res. : 223698
Post Box 20, Shillong - 793001
. (MEGHALAYA)
* V. TOCHUBWNG | ‘

bear ,{/f./ﬁiMm A

Acqulsltlon of land for the- Department. at Dullajan
has been an achlevement to count and thls has understandably

VR

come thhough beéause.ofyour personal ;nterest and efforts.
N : :

‘I congruntulate you on this, especially being

instrumental in acquiring the plot,of*land;,-\}

R 2 MM/&

' . ' N N -
v 4 Yours - W<

-

(V. TOGHHAWNG )

To
Mr. N.- Lhungdlm _ '
Addl. Commissioner of Income—tax, : , ,

Dibrugarh Range,

'DIBRUGARH.
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oy | D.O. No. CCNVig/i-10/87-88/_321¢ 0/% "7
“ GOVERNMENT OF INDIA vooo
CHIEF COMMISSIONER OF INCOME-TAX,' '
(Bihar, Orissa & North Eastem Region)

CENTRAL REVENUE BULDING, BIRCHAND PATEL MARG, PATNA-110C01
CAMP — DIBRUGARH
Dated. Dibrugarh, the 26™ October, 1999.

- J.S. Ahluwalia, |
Dear Shri

Sub'- Departmental proceeding against Sri N. Lhungdim, Addl. Commissioner of
income-Tax, Dibrugarh Range. Dibrugarh —regarding — '

Kindly refer to Directorate memorandum F. No. C-14011/8/96 - {V & L), dated, 7.8.89

and the submission of Sri Lhungdim, dated,.;18.9.98 on the subject mentioned above.

In my separate D.O. No. CC/Vig/li-10/87-88/ 3212 " dated 26™ October, 99 addressed
to member (P&V) and copy of which was endorsed, | had requested that on the basis of the
inquiry report submitted on 22™ Qct.'97 and the submissions of STi Lhungdim, submitted on 18"
Sept.'98, the proceedings against the Officer are required to be dropped. The only fault of the
Officer is that he had acted in contravention of the Board's standing instruction that the refund
orders should be sent by registered post, but on the basis of evidence available no malafide
intention can be attributed to him. On the date on which Sri H: Lalanpuia and Sri J. Anthony met
the Officer and requested that the refund orders may be handed over to them, the Assessing
Officer had already processed the retumns and refunds had been calculated and the refund
orders were about to be sent by registered post. The intervention.of Sri Lhungdim had merely
expedited the encashment of refund orders. Had Sri Lhungdim not intervened, the refund would
“have been encashed and a loss would have occurred to Government Exchequer on account of -
system failure. At best Sri Lhungdim can be warned to be careful and not to go against the spirit
of Board's instructions even for improving public relations of the depariment. It is interesting to
. note that Sri Lhungdim was denied promotion in Boards order No. 121 of 1997 (F. No - A
1 32011/6/97 — Ad-V| dated, 13" Sept.'97 on the ground that his conduct was responsible for the
1oss of Rs. 160,602 suffered by Staie Exchequer due to issue of refund orders to Shri H.
Lalanpuia and J. Anithony. Near about that date, CIT, Shiliong vide his letter dated 14" Sept.’97
appreciated the conduct of the Officer for saving expenditure of Rs. 25 lakhs by personally
reguesting OIL INDIA LTD. to provide land for construction of Office without the need to make
any payment. A copy of the letter written by CIT, Shiilong is enclosed for ready reference.

Keeping in view the submissions made above and in.my D.O. to Member (P&V) (copy of
which was endorsed to you), | shali be grateful if departmentai proceedings against the Officer
are expedited and he is exonerated from 1 the alleged misconduct and is granted promotion to

S

the cadré of Commissioners from the date his junior Shri L. Nampui became Commissioner by
Soards order No. 421, dated 13" Sept. 97 :

With ' Yours

(J.S. AHLUWALIA)

Sri N.B Singh
Director of Income-Tax (Vigilance)

Memo No. CCIVig/i-10/87-88/___

Copy to - ‘ o '
1)The Commissioner of Income -Tax, Shillong, for information.

piAA

| & A AHLUWALIA)
/&/ ) // C/
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 F.No. Esst-1/E-195/99-2000/__1%T

3 OFFICEOF THE
~ ADDL.COMMISSIONER OF INCOME-TAX,
| RANGE - DIBRUGARH.

Dated: Dibrugarh, the 1% May 2000.

The Commissioner of Income-Tax,
Aayakar Bhawan, -
Shillong-793 001.

Attn=- Shri S. Kharpor, DCIT (Head Quarter)

Sub:- Representation for expeditious disposal of departmentai proceedings under
Rule 14 of the Central Civil Service (Classification, Control and Appeal) -
Rule, 1965 and also promotion as Commissioner of Income Tax
— Regarding — Forwarding thereof —

| am submitting herewith a representation by me to the Chairman, Central Board
of Direct Taxes for expeditious disposal of departmental proceedings and also for .
promotion as Commissioner of income-Tax in triplicate. | would like to request you to
kindly forward to the higher authorities concerned with a request for early disposal and

also for promotion to the post of Commissioner of income-Tax at the earliest
convenience. . | o

-

Encl:- As stated above.

(N.LHUNGDIM) -
Add!. Commisslioner of Income-Tax
Range — Dibrugarh =
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s Government of India : Ministry of Finance
¥ Department of Revenue

' OFFICE OF THE CHIEF COMMISSIONER OF INCOME-TAX.

“Saikia Commercial Complex” : (2nd Floor)
- G.S. Road : "Sreenagar” : Guwahati - 781 005
~ .No.Per—ZG/NL/CCIT/GHY/2000-2001/ | S e —yly RF2000; T

S . - 1%

| To

: The Chairman, .

Central Board of Direct Taxes,
NEW DELHI.

‘ Sir,

' Sub :- Representation of Shri N, Lhungdim,

- Addl.Commssioner of Income-tax,

Dibrugarh for consideration of his case

| for promotion as C.L.T. - =

! Forwarding of -

!f ........ 5

The representation dated 29-04-2000 submitted by Shri N. Lhungdim,
Addl. CIT, Dibrugarh, addressed to the Board, is forwarded herewith. The representation-- -~ - -
speaks for itself. His request may kindly be considered sympathetically, SO that he can
get his due promotion without further delay. .

m ‘,‘rﬂ( ' | Yours faithfully,
I\ Sl
. ( M.S. THANVI ) -
Enclo. - Chief Commissioner of Income-tax

As stated above. B Guwahati:
j - Memo No.Per-26/NL/CCIT/GHY /2000- 2001/& -32 June 087 2000.
(2,
‘ Copy to :- ‘

1) The Commissioner of Income-tax, Post Box No.20, Shill‘ong - 793 001, with

* reference to his letter No.VIG-23/CON/CT/93-94/Pt.1ll/135 dated 09-05-2000.

\}}/ Shri N. Lhumgdim, AddI.CIT, Dibrugarh Range. C.R.Building,‘ Dibrugarh.

( A. M. SANGNIA™)
Addl.Commissioner of Iricome-tax, Hqrs.

- v o for Chief Commissioner of Income-tax
W ’ @O/ Guwahati

{
'
|
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New Dells, the 14" September, 2001,
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In the case of Shri N, Lhungdim, Addl. Commissione ’,,e'i]?‘/hlcoiﬁi’é"l‘ﬁk‘ i

g ' . . N . « e 5 o) .

) -. disciplinary proceedings for major penalty were initiated iflgr Ry eglﬁf;.:?%f
T the CCS(CCA) Rules. The Memorandum of charge dated 3H96 Contained el
L the following article of charge - - 1E “ %
owlag ot ‘% mn{’ijx\ wiaall /=

7 R

2 . o N

Article =1 f N e
o o gy g
7 .Shni N. Lhungdim, while posted and functioning. as DEpuy -

Commissioner, Shillong Range, Meghalaya, during 1989, failed to maintain
. absolute integrity and devotion to duty in as much as he violated the
~ instructions of Ceutral Board of Direct Taxes contained in Board's letter
F.No.212/753/79-1TA-I1 dated 9.10.1979 and - reiterated in Instruction
~ No.1530 dated 16.10.83 which state.that all refund orders should be sent by.
registered post only, He passed orders-contrary to the letter and spirit of the
- above mentioned circulars by diresting the handing over of refund orders
- arfiounting to Rs.62582/- and Rs.98,020/- to Shri H. Lalanpuia and Shri J. -
Anthony respectively, the alleged assesses, who tumed out to be bogus,
thereby putting the state exchequer to a loss of Rs.1,60,602/~- He thereby
showed lack of integrity, lack of devotion to duty and conduct unbecomin g
of a Go{'e'rmnent servant and thercby contravened Rule 3(1)(i), 3( 1)(i1) and
3(1)(iti) of the CCS(Cenduct) Rules, 1964.”. |

2:  Shri N. Lhungditu denied the imputation of misconduct. He however

admitted that he had given instructions in wating to the Assessing Officer to

handover refund ordets to the assessee which was not in conformity with the
instructions of CBOT. Siuce Shri Lhungdim had denied the charges an oral

inquiry was instituted. The Tnquiry Officer-vide his report dated 20.10.97.
held the Article of charge as not proved due to the following reasons ;- -

~ “During the course of hearing an cross. cxamination of witnesses and

mspection of documents produced before me, it appears that nothing could .
beinfer- that* Shri. Lhungdim “has malafide intention of defrauding the -
revende or causing loss to the Govt. Exchequer. It is an undenied fact that
Shri - Lhungdim has ‘acled’ in' Gonfravention of the Board’s ‘standing
instruction, while issuing instraction to handover the refund voucher to the

- claimants by band. However, thiis also appears to be an action arising out of

- his desire to keep the good image of the Department, in its dealing vis-A-vis
the public™ -

=
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| I \ 3. The Inqury Officer’s finding were not found acceptable and ’che(),(i0
"~ Disciplinary Authority held Shri Lhungdim guilty- of misconduct. The . (jar.
: reasons for disagreement with the Inquiry Officer together with a copy of —

Inquiry report were forwarded to Shri Lhunpdim, giving him an opportunity
to represent against. the findings of the Disciplinary Authority. On analysis
of Shri Llningdim’s representation ‘it was seen that he had not mention any -~
new fact and had repeated the submission madc by him earlier. After
considering his representation the Disciplinary Authority took a tentative
decision to hold the article. of charge as proved and referred the case
UPSC for their advice.

d
4, The UPSC vide letter dated 26.6.2001 (copy enclosed) has tendered
their ‘advice. The Commission have obscrved that there is ample evidence
on record, in addition to Shri Lhungdim’s own admission that he had issued
writteri orders through the ITOQ to hand over the refund orders tothie-
concerned assesses personally, instead of sending them by registered post.
The two individuals to whom the refund orders were handed over were
subsequently found to be bogus and fictitious agscsses. According to ‘the
UPSC ‘Shri Lhuigdimiissued instructions to handover the tefund orders by
hand i m contravention of the Board’s instruction and that to assessees whom
he did not know personally. The action of Shri Lhungdim has put the Govt.
to a loss of Rs.1.60 lakhs. The Commission has advised that the ends of
justice would be met in this case if u penalty of censure is itaposed upor
ShnN rhungdm Addl. CIF - / - Nk 'fu (o o

5 After taken into con51dcrahon all the 1c1 it facts and urcumst&nces
of the cas¢ the President is pleased to accept/the advice of- the UPSC and .

; N unpose a penalty of “Censure” on Shri'N. Lhung,dnn AddLCIT. :

‘ QV/\M e ( By order and in 1he name of the President ) ‘ g‘%"?/
;U/"M . S : : ( Sandip Garg )

' ‘ Under Secretary to the Govt. of [ndia.

Enel. 1 A copy of the UPSC’s advice conveyed vxde their letter ¥.3/275/99-
S.I dated 26.6.2001.

\,Khn/ N. Lhungdun

AddlL, Commissioner 6f Income Tax,
Dibrugarh. " '
(T hroug,h the Chief Cormmssnonez of Income T ax, Guwahaﬁ)__...-_,‘ e

Copy 10
1. - CCIT, Guwahan alongwith the'copy of ShN. T hungdlm
' 2( ~*" The DGIT(Vigilance); New Delhi.
3. " The Unton Fubllc Servive Cunumission, wrt their admce received
© 7 - vide thedi letter No.F:3/275/99-ST dated 26.6.2001.
4. The D.S. AD.VI/AD-VI-A/DT(Per), CBDT, New Delhu. |
5. ‘The Secretary, CVC wrt their O.M. No. W/HX/74 dated 20.2.98.
&

- Office Copy.
( Sandip Garg)

Under Secretary to the Govt. of Indld

,/
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.The 3ecretary to the GOl

Ministry of Finance

(Department of Revenue)

(Central Board of Direct Taxes)

First Floor, Dayal Singh Public Library
1, Deon Dayal Upadhaya Marg

New Delhi - 110002

(Attention : Shri B.8. Meena, Joint decrtary - Admin)

Subject : Disciplinary proceedmgs qgmnst Shri N. Lhungdim
i»\ddl CIT. :

Sir,

22.12.2000 on the subject mentioned above and to communicate the
advice of the Commlsslon as follows: '

2.. The Dlsclpllhﬁry Authorlty vide their memo No. C-14011/8/86-V&.L
dated 29-0- 1996/03 04-1996 conveyed to Shri N. Lhungdim DCIT,
Shillong that it w*xs proposed to hold an lnqu!ry against him under Rule
14 of the CCS. (CCA) Rules,1965 and he was called upon to answer the
| following article of charge:-
Article ,of Charge

“ Shri N, Lhungdnm, while posted and functlomng as Deputy
- Commissioner, Shillong Range, Meghalaya, during 1989, failed to
maintain absolute integrity and devotion to duty in as much as he
violated the_ instructions of Central Board of Direct Taxes
contained ln Board's letter P.N0O.212/733/T9- ITA- ll dated 03-10-

%

Big

e
i
' !
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®
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| am directed tc refer to your letter N% BP/G/926/Vig/95-96 dated
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g 11'}79 and reiterated In instruction jf}!o.‘if’a‘ﬁﬁ dated  16-10-1983
which state that all refund orders should be sent by reglstered
post only.. He passed'ordo‘mfcontmry to the lotter and, spirit of

the above mentioned circulars by directing the handing .over of .

refund orders amounting to Rs.62582/- and Rs.98,020/- to Shrl H.
Lalanpuia and Shri J. Anthony respectively, the alleged
assesseos, who turned out to be bogus, thereby putting the state
exchequer to a loss of Rs. 1,60,602/- He t’hereby showed lack of

~Integrlty, lack of devotion to duty and conduct unbecoming of a
éovernménﬁ_ Sem contraveined Rulo 3(4)(i),3(1)ii)
and 3(1)(iii) of CCS (Conduct) Rules,1964." '

3. Annexures 14111 and 1V to the afore-said memo contained a
statement of the: imputation of the misconduct/misbehaviour on the

part of the CO in support of tho articte of charge against him, a list of

documents by which and a list of witnesses by whom, the articie of

charge was propdsed to be sustained against the CO. The CO vide his

letter dated 30-04-1996 denied the charge of misconduct levelled
against him. An o}al inquiry was, therefore, held . The inquiry Officer in
his report dated 20-10-1999 found- the CO not guilty. The Disciplinary
Authority, -hoWév?ér,'dISagréé’d_: _\'N'ith.“th'e, findings of thé lnquiry officer
and held the CO gulity of “mlisconduct. The disagreement 'of: the

msciplinafy Auth;érity‘togé{hgsr with a. copy of the Inqiiiry Report was-

communicated t’éi'-“thé VVCO':on” 07-06-1998" giving him an opportunity to

" represent against the findings of the Disciplinary Authority. ~ The

representation d#ted 18-09-1998 submitted by the CO was recelved and
duly considcrcd.i‘fThc.Disciplinary.Autho'ri_t'y, after taking into account

the report of-th?%o. Y'Inquiry Officer, the rocords of the inquiry, the

._'repregentatioh‘_‘_s;",i;‘b_ﬂﬁttéd by the €O and all other relevant facts and

clrcumstances of the case, held the CO gullty of misconduct and has
taken the prpvi's'ional dec‘isién to impose a suitable penalty upon the
CO. The cE_iéo ro.c;’ords.havo boon forwarded to the Com}nission for their

~ advice as to the final orders to be passed by the Presidént In this case.

4
y ot

- 4. " The case 'recofds,have been éxﬁmiﬁed by the Commission

| carefully and thdir observations are asunder:
IR

According toz::t:hé Disci.plinéry Authority, two returns'ffof,incomé.in the

B . i
names of Shri ii Lalanpuia of Happy Valley, Shilldng and Jonthui

Anthony of AsSzi:""m Rifles Colony, Nangstrin, Shillong were flled in the
charge of ITO-WQrd-I, shillong. These were not supported by any cialm



6’: rn?und as requ!red u/s 239 of the income- ta'x Pct; 1961 read with
Rule 41 of the Income-tax Rules; 1962, The returns are assessed u/s
143(1) of the Income-tax by Shri B R Purkayastha, ITO.Ward.l, Shlllong
and he also issued IT refund Ordér No.B/6-2529722 dated 14-02-18-1989
for Rs.62582/-and No. B/G 252918 dated 10-02-1989 for Rs.98,020/- for
the nssessment years 1986-87 ,867-88,88-89 and 1986-87,87-88,88-89

Sraspectively in the names of the afore-said two individuals. Contr:«ry
to dlrectlons contained in Board's letter F.No. 21217531T9NTA-I1 dated

09. IO 1979 and relterated in Instruction No.1530 dated 16- 10-1983, the

CO ordered Shri B R. Purkayastha, ITO.Ward-l vide letter No. A-35/88- _

89/2853 dated 10-02-1989 and No. A-35/88- 89/2890 dated 14—02 10989
to hand over the IT refund orders to the concerned assessees
personally instead of sending them by registered post. The proper
procedure in respect of issue of refund orders was not followed and
the refund orders were handed.over to tho two individuals who were
subsequently found to be bogus and fictitious assessees. It was also
found that the. afore-said returns were accompanied by bogus TDS

certificates and in actual fact there~was no such TD3 nor any such

amount was deposlted to the credit of the Govornment Thus the
exchequer wws defrnuded to the extent of RS. 1, 60,602/ through bogus
clasm of refund This was facmtnted by the mstructions dated 10 02-
1989 and 14 02- 1989 lssued by the co

"

6. The CO demed tho tmputatlon of mmconduct Ho

’fhowever, admxtted havmg given . mstructrons to the assessing off:cer

to hand over the i'efund orders to the assessees whlch ‘were not In
conformlty w:th thc matructxons of CBDT requiring refund orders to be
sent by roglsterod post only He stated. that the said A$5055008 had
come to him and pleaded that if the refund ordc'rs were. sent by post,
would take avery iong time to reach them, but they needed the money
carly as their hbour payments had become overdie and early
payments to tho labourers were ' nocostmry because of ' certain
festivals and urgent personal expenses. They also requested the CO
that smce they were in Shillong, they. could be allowed to take refund
orders in person, The €O further stated that he 'u:cepted the request
of. the assessces a5 a measure of .good pubhc relation. He also stated
that the spirit behind the mstruct:on issued by CBDT to send refunds
by regtstered post is to minimise or eliminate complamts against
departmental offaCnals In a field SItuat:on, however, there  are
practical dlfflcultlcs which do not allow the instructions to-be foliowed
literally as it cnuees problems especinlly in the hill arens of North-East




where communication Is still In bad shape and postal delays are
comnion, He adds that it is completely a different matter that the

concerned assessees happened to be fictitious. He also pointed out

that his instruction to hand over the refund orders did not change the
status of the refunds, which, In any case, were to be issued to the

.concerned nssessces,

7. The lnquary Officer has observed that the oral and documentary
evidence adduced In the inquiry would Indicate that In Issulng the
ordmn to hand over the refund vouchorn to tho partion in pornon, tho
CO had no malafide intention of defrauding the revenue or causing loss
to the Government exchequer. It is an undenied fact that Shri N.
Lhungdim has acted in contravention of the Board s standing
Instruction, while issuing instruction to hand-over the refund voucher
to the clalmants by hand. However, this also npponrs to be an actlon
arising out of his' deslre to keep up the good image of the department
in its dealings vis-a-vis the pubilc. The 10 has held the charge against
the CO as not proved. "The Disciplinary Authority, however, disagreed
with tho findings of tho Inquiry Officer. According to the Disciplinary
Authority, thr> findings of the 10 ﬁre not ﬂcceptnble because the CO did
order handmg OVér of the refund orders across the table which has not
been dcnled by anyone, lncludlng the officer in vlolntlon of the

..Dcpartmentnl matructlons to the contrary.

"know the ammssees and, themfore, his direction to hand over the

Further, the €O did not

”refund orders persona”y to such strangers .m1ounted to an act of

~ Indiscretion betraylng lack of devotion to duty.

H

8’:)* "The Commission observo that a perusal of the records reveals
that Income Tax returns were filed In the names of Sh. Lalanuia,
Shillong and Sh. ’t\nthony, Shlllong. These returns were not suApp()rted
by any claim for refund as required by Law. The refund orders for the
aforestated amounts for tho year 1986 to 1989 in both'ithe cases were

issued by the concerned Income Tax Officer. There are cledf ~

instructions issued by CBDT vide file No. 212f753/79/lTA 2 dated
9/10/79 and instructlons no.1530 dated 16.10.1983 statmg that all the
IT refund orders should be sent by Registered Post only. However, tho
CO himself admiﬁed that he had given written instructions directing
the Assessing Ofncer to hand over refund orders to assessees in
person, as assessees requested personally to hand over the refund
orders, instead of sending them by Registered Post as it would take
long time for them to receive these orders and they are required to



........

make payments for the labourers who have been pressing for early , },
paymf*nt. Under ithese circumstances, he had permitted Issuing the \Gﬁ/r:
refund orderg by hand to maintain good public relations. Further, the - v
CO also maintained that it is not always possible to follow the Board's
instructlons due toe many practical difficuitles in® the North-Bastern ,
~ States, where communications are bad and postal delays are quite P

rcommon,

9, The Commission further observe that there Is ample evidence on
record, in addition to CO's own admission, that he had issued written
orders through the ITO to hand over the IT refund ordors to tho
concerned assessees personally, instead of . sendmg them by
Registered PosL/Vhat really added to the misery of the CO was that

the refund orders were handed overte-the two mdlwduals who were 1 o
subaoquontiy found to be bogus and ficltious assossoos. The @

argument of the CO that there are conslderable postal delays In the "{Wz
North-Eastern states, does not hold ‘any water, as the asseessees "'’
happened to be from Shillong.itself where the CO was posted andv :

here the refund ordors were to bo dlspatch(‘y'rhe CO’s contention
that he has oxdeled for person‘nl dellvery of the refund orders to keep' P ~(
. b~ L4

up ‘the good lmaJe of the department in public eye aiso appears to b
an afterthought, as such rerunds were not ordpred to be. delhe red Ir
permothcr cnscs To cap it all CO admitted that hc dld no.
know the assessees persona!iy and who unfortunately for the €a
turned out to be b0gus it is thus clear that the CO issued mstruct:ons
to hand over the refund vouchers by hand In_contravention-of the
Board’s. mstmctlona, that too for the: assccssces,m he did not
know personally, who ho had no means for verifying whother thoy
were genulne part!es or ‘bogus lmposters and who, infact, turned out to~
be bogus c!almants thereby putting the Government to a Ioss of
Rs.1.60 ‘lakhs, The Commlsmon, thercfore,:._hold thc_.c_:h'p_rgo' ‘of
mmconduct as provod agamst tho co. S o

ea—

10. ln the !lght of their ﬂndings as. discussed above and after taking
into account all other aspects relevant to the case, the Commlsslon‘
- aro of the view that tho ends of justice WOuld boe met in this caseo. if tho
pen'x!ty of “Censuke" is lmpoqed upon Shri N. Lhungd:m, Addl.. CIT.

They advise accordingly.




b ‘1)1. i‘he case records, as per the list, are enclosed.
12. A copy of the order passed in this case
Commission for perusal and record.

Yours faithfully,
S
N
(G. Krishnai Plilal)
Under Socretary

Encl, 4
4,  Case records as per list | | B
_ o
2. Two spare coples of the Advice Letter '

o
3 S o
g
\ s
.

may be sent to the

e
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL (bO\ (/é
| 0

GUWAHATI.BENCH ::: GUWAHATI

0.A. No. 252 OF 2001

Shri N. Lhungdim

-VS§-

Union of India & Ors.

- And -

P - In the matter of:

/Jtécé(' - Written Statements submitted by the Respondents
The Written Statements of the above noted respondents are as follows:

1. That with regard to the statemenits made in Para 1 to 3 and 4.1 to 4.iii,

-

of the application, the respondents beg to state that the matter of records.

]
!

- 2.1 . That with regard to the statements made ij] Para 4.iv, of the

application, the respondents beg to state that the efficer has been charged
! - |

unider the general Rule 3 of the CCS(Conduct) Rules :1964 and the charges

t

levelled against him are looked into.

3. That with regard to the statements made in Para 4.v to 4.xiii, of the

application, the respondents beg to state that the matter of records.

4. That with regard to the statements made in Para d.xiv, of the
; .

application, the respondents beg to state that the 1.O. after concluding the
] .

Continued .. Page-2
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aring submitted the report on 22-10-1997 to the Disciplinary Authority .
irector(V&L), Central Board of Direct Taxes, New Delhi} who is to take a

al decision on.merit of the case. Promotion order to the rank of CIT was

ssed on 13-09-1997 which was much earlier to the Inquiry report submitted

the 1.O. The findings of the 1.O. do not conclude the proceedings and till

thL proceeding is finally concluded by the Disciplinary Authority, the DPC

assess only the suitability for promotion of the officers/officials to the higher

po

un

as

st. There s, therefore, nothing illegal, wijust, unreasonable,
constitutional or any infringement of fundamental rights in the instant case

the Disciplinary Authority has passed the penalty of Censure wr 15 of

CCS(CCA) Rules vide F.No. C-14011/8/96-V&L dated 14-09-2001 which is

ap'

ap

af

again acted as per the procedures established by law.

Photocopy of penalty order.u/r 15 dated 14.9.2001 vide

Anneiure S of amended Q.A.

That with regard to the statements made in Para 4.xv, of the

plication, the respondents beg to offer no commentsl.

That with regard to the averments made in Para d4.xvi, of the
plication, the respondents beg to state that it is an admitted fact that the

plicant issued directions for handing over the refund orders to the assessees

across the table and these directions were violative of the Board's instructions

on
!

the subject. The 1.O. chose to exonerate the applicant despite the undenied
*-zf’& A v

fact is in itself a good ground for disagreement with the LO.'s findings by the

!
Dilsciplinary Authority and this has been clearly brought out in Para 3 of

Memomndum dated 07-08-1998. The fact that. the UPSC, which is an

. Continued .. Page-3
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idependent Advisory Body, has also found the applicant guilty of misconduct

on this acount itself shows that the Disciplinary Authority had good grounds

ta differ with the 1.O's findings.

It is, therefore, denied that the D.A. disagreed with the Inquiry Report

to deprive the applicant from getting his due promotion. The D.A. has acted

according to his own powers and functionary. There is, therefore, nothing

legal, unjust or unreasonable for disagreement with the Inquiry Report of the

-0. by the Disciplinary Authority.

Photocopy of Board's instruction No.1530 dated 16.10.1983

enclosed as per Annexure A1 of this Statement.

That with regard to the statements made in Para 4.xvii, of the

appliczition, the respondents beg to offer no comments.

TA.  As regards the averments made in Para 4.xviii the respondents would

iterate what has been submitted against Para 4.xvi of the application in Para

of the Written Statement of the respondents. Hence, there is no violation of

the provisions of Art. 14, 16, 19(1)(g) and 21 of the Constitution as alleged.

7B.  As regards the averments made in Para 4.xix, the respondents beg to

-

bmit that all the comments/submissions made by the applicant in his letter

dated 18-09-1998 were examined and taken into consideration before referring

1e matter to the UPSC for their advice.

-

Continued .. Page-4
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Further we may add that the case quoted by the applicant applies only

cases where quasi-judicial functions are involved. However, the directions of

the superior to ITO concerned to issue refund orden‘s in violation of the

evant mstructions cannot be considered as a quasi-judicial function.

That with regard to the statement made in Para 4.xx, of the

plication, the respondents beg to state that it is a fact that the applicant

received letter of appreciation from the Commissioner of Income-tax, Shillong

for taking personal interest in acquiring land for Income-tax Department at

liajan. But the initiation of Disciplinary Proceedings against the applicant

the issue of Memorandum of charge dated 29-03-1996/03-04-1996 is on

different footing altogether and has to be disposed of as per prescribed

procedure under CCS(CCA) Rules.

Photocopy of Memorandum of charge dated 29.03.96/03.04.96

vide Annexure A of amended O.A.

9. That with regard to statements made in Para 4.xxi, of the application,
the;respondents beg to offer no comments.
10. That with regard to statements made in Para 4. xxii, of the application,

the|respondents beg to state that the matter of records.

10.

1 - That with regard to the statements made in para 4 (xxii)a of the

9
application, the Respondents beg to state that the matter of records.

Continued .. Page-5§
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2 That with regard to the statements made in para 4 (xxii) b of the
plication, the respondents beg to state that since the' Disciplinary Authority
d not agree with the findings of the 1.0., it had sought the advice of the
ion Public Se;*vice Commission (UPSC) which is an independent Advisory
dy to decidg the case in a befitting manner. Since the process of obtaining
cessary advice-from U.P.S.C. took considerable time, the order of penalty
. 15 of CCS (CCA) Rules, based on the advice of the UPSC, was passed
ly on 14.9.2001 .i.e. incidentally at a date later than filing of O.A. 252/2001

the applicant.

It is, therefore, denied that the D.A. disagfeed with the Inquiry Report
ly to deprive the applicant from getting his due promotion.  The
sciplinary Autﬁority has acted according to his own pdwers and functionary
d is at liberty to seek advice from UPSC at any time. Thlere is, therefore,
thing illegal; unjust or unreasonable for disagreement with the Inquiry

port of the Inquiry Officer by the Disciplinary Authority.

3 That with regard to the statement made in para 4 (xxii) ¢ of the
plication, the respondents'beg to state that a Government officer/official hés
exercise extreme c;lution while issuing Refunds of hug‘e amounts and it shall
t be in the fitness of things to ignore important checks before issuing huge

refunds just in-order to keep up the good image ‘of the Department.

Maintaining excellent public image cannot be at the cost.of disregarding

portant instructions thereby resulting in huge loss to the Government
xchequer. It ?s for these very reasons the Disciplinary Authority disagreed

ith the findings of the Inquiry Officer. The Disciplinary Authority has every

Centinued .. Page 6
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right to agree or disagree with the findings of the Inquiry officer depending

upon the circumstances of the cases. There is, therefore, nothing illegal, unjust

or! unreasonable for disagreement with the Inquiry Report of the Inquiry

OfTicer by the Disciplinary Authority.

10:4  That with regard to the statement made in para 4 (xxii) d and 4 (xxii) e
of| the application,  the respondents beg to state that the UPSC, an

independent Advisory Body, has tendered its advice to impose penalty after
’__-_'____.-

considerable application of thought and has rightly pointed out that the

-

aplplicant for no genuine reason has instructed his subordinate Officer to hand
I

ml'er the Refund Vouchers personally to the assessess instead of sending them

|

b%!' Registered Post in contravention with Board's instruction. The flimsy plea

ta;ken by him as regards postal delay also does not hold water since Refund

vouchers were to be despatched from Shillong, the applicant's Headquarters

|

ta the assessees at Shillong. The UPSC has also precisely pointed out that the

applicant in a bid to poost the image of the Department had taken no

precautionary measure while instructing for personal delivery of Refund
Viouchers to persons totally unknown to him. Even ordinary prudence
demands that suitable measures have to be taken before issuing huge refunds

and handing them over personally to strangers and thal too in contravention of

Bloard‘s existing instructions.
f It is, therefore, denied that the advice of the UPSC was not based on
|

oncrete findings and only in order to deprive the applicant from getting his

(=]

o

ue promotion to the rank/cadre of CIT. There is, therefore, nothing illegal,
o

unjust or unireasonable about the advice of the UPSC and it is not violative of

o

rticles 14,19(1)(f) and 21 of the Constitution of India.

Continued .. Page-7
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1(:1.5 That with regard to the statement made in para 4 (xxii) f of the
a;ixplication, the respondents beg to state that the order of penalty u/r 15 was
s.e!nt directly to the applicant by the Disciplinary Authority by Speed Post and
a|copy of the same has again been sent by FAX and Speed Post from this
office on 1.10.2001 vide this office letter No. CAT-11/NL/VIG/CC/414 dated

1.510.2001. Hence the contention of the applicant that he got a copy of the

m'jder on his visit to CCIT,Guwahati's office is incorrect and has no merit.

Photocopy of this office letter No. CAT-11/NL/VIG/CC/414

dzixted 1.10.2001 is enclosed as per Annexure A2 of this Statement.

|

1(;).6 That with regard to the statement made in para 4 (xxii) g of the
application, the respondents beg to state that the order imposing penalty u/r
15| of the CCS(CCA) Rules was based on the facts of the case and advice of
th!e UPSC. 1t is, therefore, denied that there is nothing illegal, unjust,
improper, unreasonable or arbitrary about ﬁxe order and it is not violative of

any Article of the Constitution.

10.7 That witl; regard to para 4 (xxii) h of the applict;ltion, the respondents
bv.:*.g to state that as per existing Departmental Instructions the currency
ptiriod of "Censure" penalty is one year reckoning from the date of passing of
drder, as in the instant case. Non-mentioning of period of penalty in the order
proper cannot make it illegal unjust, improper, unreasonable, arbitrary or

R
being violative of the Constitution of India.

Continued .. Page-8§




11! That with regérd to statements made in Para 4.xxiii, of the application,
the respondents beg to state that the procedure towards finalisation of thg
Disciplinary Proceedings are done with considerable _thought having been
given by various hierarchy in the Department as well as the Advisory bodies
connected with such matters. Since the inquiry proceedings have been
in tiateci, it is only reasonable and proper that the due process of law must be

allowed to be completed.

, ‘ -
There is, therefore, no ground f{or any cause of grievance for the

applicant that the due consideration of relevant DOP&T O.M. No.

Lar

22011/4/91-Estt(A) dated 14-09-1992 is overlooked.

Photocopy of DOP&T's O.M.N0.22011/4/91-Estt.(A) dated

14.9.1992 vide Annexure H of amended O.A.

12. That with regard to the statements made in Para 4.xxiv, of the

application, the respondents beg to reiterate what has been submitted against

v

>ara 4.xvi of the application in Para 6 of the Written Statement of the

respondents.

13.  That “.'ith regard to the statements made in Para 4.xxiva, of the
application, the respondents beg to state that the charges levelled against the
oﬂ‘lcer/applica;lt are examined at \.'arious stages by the Disciplinary Authority
hnd references to the Advisory Bodies, whenever necessary, are made for
further advi.ce as per the procedure prescribed to conclude the proceedings
fast. Tt is, tl?grefore, denied that there is delay in disposing of the proceedings

rather than the procedural time it reasonably takes.

Continued .. Page-9
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14. That with regard to the statements made in Para 4.xxivb, of the
application, the respondents beg to state that to finalise the proceedings, due

process of law must be completed and the procedural delay cannot be
|
considered to justify the applicant's grievance.

15, That with regard to the statements made in Para 4.xxv to Para 4.xxvi,

of ithe application, the respondents beg to offer no comments.

16.

That with regard to the statements made in Para 4.xxvii, of the

|
|
application, the respondents beg to state that the nature and circumstances of

thL! case are being investigated. The consideration for ad-hoc promaetion to the

i
i

nglplicant may follow on the basis of result of investigation and as per the

prescribed guideline.

17.  That with regard to the statements made in Para 5-A, of the
n;f)plicati(m, the respondents beg to state that it is denied that the
N:iemorandum. dated 07-08-1998 has been issued to deprive the applicant from
g%tting his due promotion. This has been issued on facts available on records
argld after application of mind. The applicant's request for quashing of the
A':iemorzmdum dated 07-08-1998 is devoid of any mérit in view of the facts

blrought out hereinbefore and is liable to be rejected.

i

Photocopy of Memorandum dated 07-08-1998 vide

' Annexure K of amended O.A.

1{8. That with regard to the statements made in Para 5-B, of the

zfpplication, the respondents beg to submit the comments what have already
i

heen made against the foregoing Para 4.xxiii above.

Continued .. Page-10
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That with regard to the statements made in Para 5-C, of the

application, the respondents beg to reiterate what has been stated herein

before vide Para 6 that it is an admitted fact that the applicant issued

dit

the

LC

2o(

cl

[

apj

20.

ection for handing over the refund orders to assessees acro;ss the table and
se directions were violative of the Board's instructions on the subject. The
). chose to exonerﬁte the applicant despite this undenied fact is in itself a
0d ground for disagreement with the 1.O.'s findings and this has been

arly brought out in Para 3 of the Memorandum dated 07-08-1998. The fact

that the UPSC, which is an independent advisory body, ha!s also found the

plicant  guilty of misconduct on this account itself shows that the

Disciplinary Authority had good grounds to differ with the L.O.'s findings.

That with regard to the statements made in Para 5-D, of the

application, the respondents beg to submit the comments what have already

been made against the foregoing Para 4.xxivb above.

21

That with regard to the statements made in Para 5-E, of the

application, the respondents beg to submit the comments what have already

been made against the foregoing Para 4.xxiii above.

That with regard to the statements made in Para 5-F, of the

application, the respondents beg to state that the Annual Confidential Reports

are| confidential in nature and it is further clarified that only the adverse

entries in the Confidential Reports can be communicated to the official

concerned. But s it appears that he got access over his. Annual Confidential

Re

port, it can simply be said that a good work, if any, is always appreciated

and it does not provide any immuﬁity from a bad work.

Continued .. Page-11
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22A. That with regard to the statements made in Para 5-G, of the
application, the respondents beg to submit the comments what have aiready

been made against the foregoing paragraph 10.2.
22B. That with regard to the statements made in Para S-H, of the
application, the respondents beg to submit the comments what have already

béen made against the foregoing pziragraph 10.3.

22C.  That with regard to the statements made in Para 5-1, of the application,

the respondents beg to submit the comments what have already been made

against the foregoing paragraph 10.4. I
!
- 22D. That with regard (o the statements made in P;lra 5-J, of the

. |
application, the respondents beg to submit the comments what have already

been made against the foregoing paragraph 10.6. |

|
22E. That with regard to the statements made in P:‘_ira 5-K, of the

application, the respondents beg to submit the comments what have already

=

been made against the foregoing paragraph 10.7.

(354
A%

F. That with regard to the statements made in Para 5-L, of the

application, the respondents beg to submit the comments what have already

b

[+~4

en made against the foregoing paragraph 10.4.
R
22G. That with regard to the statements made in Para 6 and 7, of the

application, the respondents beg to state that the paras matter of record.

Continued .. Page i2




23.

Page-12

That with regard to the statements made in Para’ 8-A, of the

application, the respondents beg to state that the Memorandum dated

07-
con
is n

ong

app

25.

app

}8-1998 is a part of the inquiry proceedings and was issued after

sidering in depth by the Departmental Disciplinary hierarchy. Hence, there

0 ground to set aside and quash the Memorandum in the mid way of the

Ding process. Also refer the comments at Para 5-A above.

That with regard to the statements made in Para 8-B, of the

ication, the respondents beg to offer no comments.

That with regard to the statements made in Para 8-C, of the

ication, the respondents bég to submit the comments what have already

been made against the foregoing Para 4.xxiva above.

That with regard to the statements made in 'Para 8-D, of the

application, the respondents beg to state that the nature 1nd circumstances of

the

case have been mvestlgated by the CBI and the Dascnplmary Proceedings

have been started against the applicant thereafter with the issue of

Memorandum of charge sheet dated 29-03-1996/03-04-1996 on the basis of the

CBIs findings and facts of the case.

27.

That with regard to the statements made in'Para 9, of the application,

the respondents beg to offer no comments.

Verification................ Page-13
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VERIFICATION

N R R R Ry Y PP YT E PP PF PR

y authorised do hereby solemnly affirm and declare that the statements
e in this Written Statement are true to my knowledge and information and
e not suppressed any material lact.

o RSN S
And 1 sign this verification on this .........0l.on, day of

mber, 2001, at Guwahati.

Declarant |
Joint Commissioner of Income-tax, Vigilgnce.
0o, the Chief Comn {ssioner of Income-faXs
Guwphati,
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' Subject:- Isspe of refund orders — Instructlons '
| regardlng -

The
issued from
inter alis,
assesgsees by,
‘days-of the
The correspo
and above an

gh ﬁoti

ensured at 3

vPost acknowl'

_. :2. ¢ ‘ The
of all the'o

'-‘3;\ , Hin

: Co'pY forwarded ‘to:-
1l P¢Ss to Chairman, B.S. to Member(IT)

Instruction-No, 1530

" F3Mb,212/1252/83-IT A, I
Government of India
Central Board of Direct Taxes

i. [ ‘New Dplhi the lsthOct.lQSS

¥

i .
the Commissioners of Income-tax.

v N ! .
PR

Bo ard have in its letter dated 9th October, 1979
file No, 212/753/79 ITA.II conveyed its dec1smon,
that all refund orders should be sent to the -
LReglstered‘Post acknowledgement due within seven
asszng{ofithe order resulting in the refund,
nding advice notes in cases of refunds of fs. 1 €00/
e also reqqlred to be sent to the banks simul. aneously,

3 folloyedifand irefund orders continue to be de¥patched

ce serv rs The Board desire to reiterate their

ction | the subject and to say that it shduld bhe

1 leve]s ?hat’refund orders are sent by Registered
gemen deoMy.

have been}ré%elving complaints that these instmjctions

| -

e instrucglons may . plea<e be brought to the notire
fficers wo;king under your charge,

di vers;onfis on the reverse.
1 R .

~ Yours faithfully,

' (M, G, CoCoyal)

Membexr(L) Member(InV.),

Mémber(SEI), Member(R&A) and Member |WI&J).
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»3. All Regi
..Comptrol

v mavur Bh
6}5 %Qati$t5
Te ' MHeottor)

Cdan , HUE

- D: zotox

e e e, i

WV
W S

L

50‘ Bﬁlletlnf

ctors of'InSpectlon. !
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er and Auditor Genersl of India (40 copies), |

Section D;rectorate of Inspection ( PSRPR), Gth floor,
4van, bbw Delhi (10 copies), : :

_l—-l

¢ain:{ Intome-t ax) (6 .copies). '
of Insnaction (OQMS), Aiwan-e-Ghalib, Mata Supdri
Pelhi (6 icopies).
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Under Secretary)Central Board of Direct Taxe.

of Inspection (RD&?R), Mayur Bhavan, N.Delhi(6 copies).
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THE CHIEF COMMIS

OFFICE OF
MERCIAL COMPLE

SAIKIA coMm

Guwahat

F.No. CATa11lNUV|G;cc:__‘_________——

To,
shriN. Lhungdim, ]

Addl. Commissione
Dibrugarh.

t of Income-tax,

i
sir, |

sub:- Forward'n?g of order ufr 15 of

{ am directed to; forward the ab
2001 along ;with a copy of upPsC's advice contained N their letter F-31275/99-S—
necessary action at your end. h

Yours faitnfull

41s

NUVIGICCI

I _
es, 1965 and upsC's advice @

.‘g-;’

SIONER OF INC
X, SREENAGAR, G
i- 781005. .

|
the CCS(CCA) Rule

ove order conta'\ned i

Joint Commissioner
for Chief com

ief Comm'tssioner of Inco

-

Qs
P4 B b

102
v TOSE

ANREXURE - A9

OME TAX ',)éb
s.RD. '

Dated 01.10: O]

s, 1965.

1178/96-V&L, dt. 14-9-

n Board's F.No. c-140
1, dt 26-6-’200‘\ for

(G. HANGS
of income-tax, Ha

missione

der ulr 15 of

Guwahati.

g with copies of of

me-tax, Shillong aton
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. 29-3-96 - Under secretary to the Govt,of India, CBDT, Deptt,
3.4.% of Revenue, Ministry of Finance issued a Memora-
[ 4. 7.9\ 00/ . ndum enclosing Article of charge and statement

of Imputation of misconduct levelling one charge

[t 02 G . . .

against the applicant that whilé working as

Ans - $ 2 T.%¢ Dpeputy Commissioner, shillong Range during 1989

£ailed to maintain absolute integrity and devo-
[

tion to duty asmuch as he violated the instruct-

/2(6; (ag RSG ions cf CBDT vide letter dated 9.10.79 reiterated
i

in Instruction No, 1530 dated 16, 10,83 that all

S, ot

2¢.6.010
Kucao a Uf
(Omwscn‘”‘

221 Zowd - ( (‘y‘ls' causing loss of ks, 1,60,602/- to the state
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refund orders should be sent by registered post
only, The applicant passed orders contrary to the
A/L/' S said instructions directing handing over of refund

oor A orders to two assesses, who turned out to be
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state exchequer,

‘para - 4(ii) Page-3

AnnexurefA,Page 45,
o |
30.4.96 ~ -Applicant submitted written submigsions of defence
| against Memorandum of chargeé whereby he denied -
the charge 1nter alia stating that he gave the
instructions as a measure of good public relation

Para—4(ill),P§geo4
-Annexure-B,Page~49,

shri v, Tochhwang, Commissioner of Income Tax,

14,8,96
| Shillong’was,appointéd as Inquiry Autﬁoriﬁy to
enquire into the charges framed against the
applicant, . |

Para -4(v), Page=6
_Annexure-C,Page=53,

16.12.96 - Applicant was informed that preliminaryﬂHearing
in the Departmental Inquiry would be held on
3,1,97 at shillong in the office of thz Inquiry-

officer,

Para-4(vi),Page=6

Annexure-D,Page-54,

421.2.97_‘ Inquiry officer issued the.Daily ordér sheet
mentioning that preliminary Hearing wés heid on
K | that day and the applicant pleaded not guilty
| and denied the charae and that regular hearing
will be held in 2nd week of April, 97.

Pard-4(v1i) Page-7
Annexure-gE,Page=55,




21,2.97 -
13.9.97 =~
14,9,92 -
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Applicant submitted Additional written submission

in defence against Memorandum Of charge inter alia
stating that there was no malafide intention in
directing the Aséessing officer to héndbver the
refund voucher to the assessees personally and
his instructions did not in any way facilitated
the defrauding of the exchequer.

‘Para-4(viii),Page-7
Annexure-F,Page-~56.

The Under Secretary to the Govt,of India, Ministry
of Finance, Deptt,0f Revenue igsued the order

No. 121 of 1997 whereby 127 nos,of Deputy Commi-

- gsioner of Income Tax were promoted on purely

adhoc basis to officiate in the grade of Commi-
ssioner of Income Tax, The names of ths 79 persons

shown at serial Nos, 49 to 127 in the said order

are junior to the applicant, As per seniority

' position, the name of the appllcant'Should have

found place in between P.,K, Deb Burman and L,
Nampui whose names appear at serlal nos. 48 and
49 respectively.

Para-4(ix),Page=8

Annexure-G,Page-61,

The Ministry of Personnel, Public Grievances and

pensions, Govt,of India, Deptt, of Personael and

Training issued the office Memorandum in regard

to promotion of Govt, Servants against whom.
disciplinary/Court proceedings are pending

wherein in para-2 it has been stated that DPC

shall assess the suitability of the Govt,servants
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'in respect of whom a charge sheet has been isseed

and the disciplinary / Court proceedings are -

pending and the assessment of the DPC will be

kept in a sealed cover,

Para-4(x), Page-9

Annexure-H.Page-64.

The DPC which recommended the cases of 127 Deput-
Commissionef of Income Tax considered the case

of the applicant and Kept the assessment of the

DPC ip sealed cover;

Para-4(xi).,Page-10
Inquiry officer issued daily order sheet wherein
inter alia it has been mentioned that the appli-

cant telephonically informed him that he would

. not be present in person'on that fay and reques-

ted to consider his written submission already
submitted by him,
Para-4(£iif¢Pégé;iO
Annexure-I,Page-66,

The Inquiry officer submitted Inquiry Report

inter alia stating that it appears that nothing

could be‘inférmed that the applicant has malafide

intention of defrauding the revenue or causing

"loss to the Govt.,exchequer, Applicants action

appears to be afising out of his desire to keep

 up the good image of the department in its dea-

ling vis-a-vis the public,

Para-4(xiii),Page=10 .

Annexure-J,Page-67,
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7.8,98 = The Director (VIL)+ Govt,of India, Ministry Of

Finance , Deptt of Revenue, CBDT issued Memorandum

\

wherein it is stated that the Disciplinary Autho-

rity is not in agreement with the Inquiry officer's

Report, -
Para-4(xv),Page=12
Annexure-K,Page=71,
-——- - There is absoiutely no ground or material for &

disagreeing witﬁ the Inquiry Reportvkx wikkiremk
and as 'such the disagreement of the Disciplinary
Authority with the Inquiry Report is Qithout

any basis/foundation and the same is done only to
aeprive the.applicant from getting his due prome
otidn to the rank/cadre of commissioner of Income
Tax along with his immz=diate juniors,

Para—4(xvi),Page-l3

9.9.98 - Under secretary to the Govt, of India, Ministry
| of Finance, Deptt, of Revénue issued order No, 126

of. 1998 whereby 113 Additional Commissioner of
Income Tax were promoted to officiate as Commi-
ssidner of Income Tax on regular basis, The 69
Additional Commissioner of Income Tax whose names
appear from serial No,45 to 113 in the said order
are junior to the applicant, Considering the
s€niority position, the name of the applicant. =
should have been shown in beﬁween P.K; Deb Verman
and L; Nampui whose names appear at-serial no,b44

and 45 respectively,

Para-tl, (Wii)o? age-13

Annexure-L,Page=72,



18,9,98 -
26,10,99 -
24,9,97 -

interest of applicant,
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Applicant submitted his comments inter alia

stating that the main instructions ih the matter (
regarding granting and delivery of refund vouch-
ers to the assessee have been clearly mentioned
in\paragraph 16rChaptef-vxii of the office pro¢s-
dure section 13-6 issued by DIRSP, 1965 wherein in
paragraph 16(4) it is stated that refund vouchers
of ovérvm, 5,000/« should be delivered personally,_‘
unless the assessee specially asks otherwise, add
prayed for dropping all charges against him,

Para-4{xix),Page=14

Anneiure.M,Page-75

- The Chief Commissioner of Income Tax (Bihar, Orissa

and North Eastern Region) wrote a letter to the

Member ( P&V), CBDT :egarding promotion of the

applicant to the cAdre of commissioner of Incomwe
Tax inter alia stating that due to personal inte-
ekest taken by the applicant, expenditure of about
Rs. 25 lakhs lxawx has been saved, hence he reques-
ted to give adhoc promotion to the applicant after
expendiiing departmental proceeding from the date
his junior L, Nampui became Commissioner,

Para-4{XX),Page~16 :
Annexure-N,Page-78,

- Appreciation letter from the Commissioner of Income

Tax, Shillong to the applicant bscause of acquisi-

tion, of land for the Deptt, at Duliajan for persona

Para-4(XX).m§ge-i6
. Annexure-O,Page-81,




26.10,99

29,4,2000 -~

1,5,2000

12.7.2000

ﬂ ' - 6
- S

The Chief Comm1851oner of Incoma Tax (Bihar,Origsa

& NER) wrote a letter to the- Dlrector of Income

Tax (Vigilance) reiterating t he contents of his

létter dated 26,10,99 writtento»the Membzr (P&V)

CBDT,

Paré~4(xxi),Page-17

Annexur=-P,Page=-82

Applicant submitted a representation before the
Chairman, CBDT for éxpenditions disposal of his
Departmental proceedings and for promotion to -
the Cadre of Commissioner of Income Tax, ‘

Para-4{xxii),Page=18

Forwarding letter of the applicant whereby he

forwarded the representaéion dated 29,4.2000 to

the Commissioner of Income Tax, Shillong for

forwarding the same to the higher authorities

" concerned with a reguest for early disposai;and )

promotion to the post of Commissioner of Inoome

Tak at the earliest.

'

Para-4(xxii).?aqe-18

. Annexure-Q,Page-83,

The Chief Commissioner of Income Tax, Guwahati

forwarded the said representation dated 29,4,2000

. to the Chairman, CBDT requesting him to consider

the request of the applicant so that he could
get hig due promotion without further delay.

Para—4(xx1i),Pag_-18
Annexurz«R,Page=-84




14,9,2001 -

26,6,2001 -

A
P
Order passed by Under Isxama Secretary to the
Govt, of India Ministry of Finance, Deptt of Reve=-
nue, CBDT during the pending of this O;A. No,252/
01 whereby penalty of 'Censure' is imposed on the
applicant on the basis of the advice tendered by
the UPSC vide letter dated 26,6,2001,

Para-4{xxii)a,Page=-19"

Annexure-5,Page-85,

Letter of the UPSC regarding disciplinary procee-

ding against the applicant knnd&ng tendering impo-

sition of penalty of ‘Censure’,
Para-4(xxii)a,Page-19
Annexur2~T,Page =87

Inquiry officer considered all aspects of the matte
and came to the findings that nothing could be

informed that the applicant had malafide intention

of defrauding the revenus or causing loss to the

Govt ,exhhequer and hence exonerated him of all the
charges vide his Inquiry Report dated 22.10.97
which is correct, just,legal and valid in all
manners, but the authority disagreed with the
Inquiry Report without any ground, material or .
basis/foundation, Now only after filing of the
present application, the authority in a vindictive
mannar has passed the penalty order dated 14,9,01
by taking a tentative decision to hold the Article
of charge against the applicant as proved.though‘
in the Inquiry the charge was not established/
proved,

L

Para-4(xxii)c,Page-20
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