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Notes 0% the Registry ] Date O;rder of the Tribunal
‘i | 22,5,91 Heard Mr, Adil Ahmed, learned oounsel

for the applicant and Mr. Be C Pathak,
R | mddl. CeGeSCe for the raspondents,

This app!‘ ) The present case is sguarely covared
but not in {ighn by | the judghont and order rendered by the
::t.tza;ll isl ot Tribunal in a series of 0.0.149 of 1999 ands
for ’;; g e TR 17isuoh O.Aps including 0.A.244 of 97 and
TS T e o vide
IPO/is: s (A ?‘(.7..‘7&5.‘.03.... : , TSlof’ 98, IL\ that vieu it is ordered that
PRy Tecovery af the SOA,alrsady paid to the

1ap licant a}.so, is not bo be recovered, ! :.
b :Ihithe lightiofnths judgment mention=
led labave, the 0.A. is partly allausd and
th raspondents ars ditected not to make
an racovary from the amount of SDA already
. | ipaid to tha ;. applicant,

:.? [T sebeghion so:the, obmryations nd giree:

| tiona mdo above, the application stands
disgoset &€, cNEecost ae )
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,

CAN

GUWAHATI BENCH, GUWAHATI.
AFPFLICATION UNDER  SECTION 19 OF

CENTRAL ADMINISTRATIVE TRIBUNAL ACT, 19845 )

ORIBINAL AFFLICATION NO. J8SD oF zoo1.
Sri Hardish Ali & Ors.
ssfApplicants.

~-Vprsus- .

idnion of India & Others
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All the applicants are working under
the Garrison Engineer, Air Force, P.0.~ Air

Fort, Borjihar, Guwahati-15.

’

~NMErage -

The Union of india, represented

ot
fod .

by the _Secretary, Ministry of

Defence, New Delhi.

21 The Commander Warks Engineer, Air
Force, F.0.- Air Fort, Boribhar,

Guwahati-15,

=1 The Garrison Engineer, Air Force,
F.llo— Air Port,

Borjhar, Guwahati~-15,
- Respandents.
DETAILS OF THE ARFLICATION:

L FARTICULARE OF THE ORDER AGAINST
' WHICH THE AFFLICATIGN I8 MADE:

This application is made against the

impugned Order of recovery of payment of

Special Duty Allowance in ﬁhmwt, (S.DAL Y,
vide D{¥ic® Memwrandum Mo 10?6!&!@%6/110/EINB
dated 14th March 2001 issued by the Respmndént

No. 2.

M2
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0 JURISDICTION OF THE TRIRUNAL

fl

g that the

R

The applicants declsa
Subjiect matter of the instant application is
within the jurisdiéttion of this Hon ' ble,

kR LIMITATION

The applicant further declare that
the application is “within the limitation
period prescribed under - Section 21 of the

Administrative Tribunal Act, 1985,

4y FACTS OF THE CASE

A

1,

4.1 That all the applicants are citizens
of India and as such, they are entitled to all
the rights and mrivilegéﬁ guaranteed under the

Constitution aof India.

4,7 : Thaf your applicants beg to state
thaet they are working . under the Sarrison
Eégineekg Air Farce, F.0.~ Air Port, Borjhar,
Guwahati-15, They area Defence Civilian
Emplmyees. The applicants are working as the
% R Duftry, Moatar Transport Driver,
Chowkidar, Feon, Storeman, Bafaiwala, Upéér

Divisian Clerk and Lower Division Clerk, ete,

4,73 That vyour. applicants beg to state
that as the grisvances and reliefs prayved in

this application are common, therefaore, they

£

pray for grant of permission under Section 4

{5)(y) of the Central ﬁéminiﬁtrative Tribunal
. . !




{(Frocedure) rules, 19287 to move this applica-
tion jointly. | '

4.4 That the Bovernment of India,
Ministry of Finance, Departmaent of Expenditure
granted certain improvements and facilities to
the Central Gm?ernment Civilian Employees of
ﬁhe_CemtraIAvaernm@nf serving in the states
and Wnion Territoriss of Nmﬁth Eastern Region
vide Office Memorandum No. 20014/5%/83%3~IV dated
14-12-1983. In clause II of the said office
memorandum | Special {Duty)s Allowance waé
granted T Central Government Civilian

e

k]
]

Emplovess, who have all India Trar

Liability at the rate of Rs. 25% of the b

asic

o+
o

pay subject to ceiling of Rs. 400~ per mon

[
HE

>

3

on posting to any station in the North Eas

]

Region The relevant portion of the offic

Memorandum dated 14.12.1983% 1s quoted below:

¥ (iii) S@@cial-tmuty) Allowance:

Central vaerément Civilian employes th
have all India Transfer Liability will be
Ca Speéial {(Duty) ﬁlld@ancf alt the
rate of Rs. 25% of basic pay subiect to a
ceiling af Rs.> 400/~ pevr month on posting

cion, in the North EastARegiOn,

to any sta
.Suah'of Lthese emplovess who are Eﬁémpt@d
» from payment of Income Tax; will however
not be 'eligible for the ‘Speciai (Duty)
Allowance, Special (Duty) Allowance will
be in addition to any Special Fay and for

.

allowances already being drawn subject to

v



) » .

‘th@‘ condition that the .total oaf such
Sp@éial (Duty) Afllowance plus Special
Deputation (Duty) Allowance will - not
aucend Rs. 400G/~ @r ‘month,. Special
Q}lowanc& like Special Compensatory
(Remote) Locality Allowance, Cmnétruatian
Allowance and Froject Allowance will be
tdrawn ﬁepér&talyum

An Extract of Office Memorandum dated

14-12-1987 and Office Memo dated Gi-

12-1988 are annexed hereto and the
sama are marked as Annexure— A & -H

respectively.

4.5 - That vyour applicants beg to state

thaf with reference .to the said Office

Memorandum dated - 14-12-83 and 01-12-88 the

applicants have appwcached the appropriate
authriti@s for payment  of Special knuty)
Allowance in‘termé of O0ffice Memoraﬁdum Dated
14-12-83  and 01-12-88 as the applicants
fulfilled the criteria. laid down in the Dffice
Memo. Da?@d. 14-12-8%  and Gi—-12~-88. They
démgnded for payment o f Specialn (buty)
Allowance. chﬁrdingly. the auvthorities 'péid

the Special Duty Allowance to the applicants.

4. é That the present aphlicantﬁ beg Lo

state that they are saddled with 411 India
Trangfer Liabiiity in terms of their offer of
appointment and with thizs said iiabilities

they have received Lthe offer of appointment
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and joined the =zervice of the respondents. Ee

it atated that, they areg’  liable to  be
transferred outside the North Eaatgrn'ﬁegimnn
Thére{areg the applicants are in practice
saddied with all India Transfer Liability and

in terms of Qf%iﬁ@ Memorandum dated 14-12-1983

they are legally entitled for grant of Special .

(Duty) Allowances,

4.7 That your applicants beg state that
the Réaﬁénﬂemtﬁ Mes . 2 dissusd the  impugned
Office Memo. No . iOié/C/éHG!llOXEINE. dated
14 £ h Mareh 2001 by giving direction to the
Respondent No.Z? to recover the Special. Duty
Allowance  from 'the applicants. The Special
Duty Allowance amount, which haé heen paid to
the applicants. The ﬁimilérly situated pér%mns
has aiready\apprmached this Hon ' ble Tribunél
vide d.An- No. 244/97  and 0.8, Ma- 753/98
against the impugned recovery of Special Duty
Allmwaﬁcé. fhw Hon'ble Tribunal allo@ed the

application and directed the Respondents nat

to FeECOVEr &Ny amount of Special Duty
Allowance which has baen paid ha the

applicants of 0.A. No. 244/%7 and 0.08. No.

T5/98.  The instant applicants have &~ also
approached before the authority concerned not

to make any recovery of Special Duty Allowance

5 per judgment pagaaﬁ in the abave_ﬁrigiﬁal

o
Y

Applications. But the Respondents refused to
give relief to the applicants as such  the
applicants have compelled to appraach this

Tribunal {for seseking justice.

4

Y/
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Annexure-Q is the pﬁotm copy o f
Office Memorandum Nao. 101&4/C/AEG/110
/EINE dated 14-03-2001 issued by the

Lo}

Respondent No. 2.

4,8 That the applicants bsg to state that
the pa%m@nt of Special (Duty) Allowance is

made to the applicants with effect from Oil-il-
3983- ar- from the respective dates of their
joiningv in this Department. 'Thw payment .b§
Special (Duty: Allowancs is made to the
épplicantg only after {uil satisfaction of the

Respondents. MNow thelﬁeﬁpand&ntﬁ have ilssued
the ‘WECQVQFV arder of Special - (Duty)

Allowance. As such, the acﬁ ﬁf the respondents
is arbitrary regarding recovery of payment of

Special Dutly Allmwanca; fAs such, the.Hmn’bie‘
Tribunal may - be pleased to direct the
Respondents not to may any recovery of any
amount of the Spec;al (Duty) Allowance which

has  heen naid by the Respondents to the

applicant.

4,9 « That vour apﬁlicanté beg to state
that similarly situated persons have also
approached fhiﬁ_ Hon "ble Tribunal for not to
FERCOVEr the Special Duty Alimw&na@<‘amoﬁnt
which has been paid by the Respondents and

‘this Hon 'ble Tribunal vide its common judgment
A

and order passed in 0.A. No. 149/99 and.
others similar cases on 22-12-2000 directed

the Respondents not to make any recovery of

Special Duty Allowance. In. case, any amount on




i

we S

Annexure—F i the  photocopy of

that the Hon'ble Tribunal may be seel o fo
stay the impugned order of recovery  issusd

Fa

under Office Mamorandum Mo Lol e/ 0/7GEEG/110

JELNE dated LA-Q3-2001 i

Fespondant M, 2 & 4 interim

e and

further be pleas to st aside and guash the

Office Memoranoum dated PA--0GE-2001 Tat

Annexrure—_0.

o
o
)
[
odn
gen
i
I3 H

4.1 That WL applicants =

ot
7
33
132
-
b ]
-t
a
B
s
ot
«
™
i

thaere is no other al remedy and  the

T

ramedy  sought for if granted would be

4.12 That this application is Ffiled bona

Fide and for the causse of §u:

GROUNDE F R~ CRELIEF WITH  LEGAL

o
“

FROVISIONS: o

&
ot

ud

For  that on the reason ang facts

Tt

which. are narea the action

rhE is prima facie

Cillegal and without jJurisdiction.

el by the



1. - -~
g

5,21 - For .that the action of the
Respondents are mala fide and iil@gal
and with a motive . behind. As such,
the impugh&d order of ‘FEKQV£FY is

liable to be set aside and guashed.

Seal Far that the Respondents have paid

the Special (Duty) Allowance 4o the

) applicants after being full satis-
Sfaction  with their  eligibility
criteria. Also in terms of the Office

. Memorandum dated i4~1£783 and Office
Memo. Dated 01-12-88 issued by tHe
Ministry of Finance, Government of

India. Hence, the impugned recovery
order of Special Duty Allowance is
- mala fide, Cillegal and without

jurigdiction. -,

Se41 F&r that the paymant of $pe¢iai.
A{Duty) Allowance was not obtained by
the applicants by any fraudulent
means but the Réapondéntﬁ after .
finding them eligible, paid the

Special {Duty ) Allowance to the

applicants.

Z.51 Faor ﬁhat"that the applicants are
having pracitically A1l India. transfer
liabhility. As *.:;'Ll.c.'hsI they are legally

. ‘ entitled to draw the Special (Dﬁtyi
- Allowance as per Office Memorandum

dated 14~-12~-83% and Ql-17-87%,




G.b

=71

o

14

For that the order idissued in terms of

impugned Office Memarandumudated 14—

OZ-2001 i without following any

wotablished procedure of rules and

law.

Far that similarly situated. persons

who are working in the same Office

-

have already bheen given the reliefs

=
but the Respondents have. not given
the SAMES reliefs to the inét&nt
applicantﬁu‘ A STy the impugned
order is bad in the eye of law and

also not maintainable. ’ .

N

For that being a model emplayer the

Respondents can not deny the sSame
henefits to the instant applicants
which have heen granted to other

similarly situated persons. As such,

the FRespondents should extend this

henetit to the instant applicants

without approaching this Hon "ble.

T ibunal.
!

For that in any. view of Lthe matter
the action of the Respondents are not

sustainable in the sye of law.

The applicants crave leave of this

Hom"ble Tribunal to advance further grounds -at

the time of hearing of instant application.

b}

'

DETAIL REMEDY EXHAUSTED:

W



o

- : That there i no other alternative
and efficacious  remedy available to the

applicants except invoking the Jjurisdiction of

this Hon'ble Court under Section 19 of the

Administrative Tribunal Act, '198%H.

7} MATTERS NOT PREVIOQUSLY FILED OR
FENDING BEFORE ANY OTHER COURT:

The applicants further declares that
they have  not filed any application, writ
petition or suit in FEﬁpéﬂt of the subject
matter of the instant application hefore aﬁy
ofher cguftg authority or any other bench of
this Hon ble fribunal nor arny 'ssu.chﬂ
application, writ petifiwm or suit is pending

before any of them.
£} RELIEF FRAYED FOFR:

Uncder the tacts and circﬁmﬁtancea
stated abmve;yaur‘Lmrdshiﬁg may be pleassd fo
‘admit this petition and shew cause as to why

the impugned recovery aorder dated 14-03-2001
igaued by the HRespondent Ma. 2 should bot be
quashead ‘and after hearing the partieg. Y oL

lL.ordships. may he Ipased to AGG followin
NaYy P a

reliefag:

The impugned O0ffice Memorandum vide

8]
[y

OQffice Mamarandum No. 101&4/C/76EG/Z7110
FEINE dated 14-03-2001 issued by the

Respondent No. 2 directing recovery
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the application.
gy . INTERIM ORDER FRAYED FOR:

Fending final decision - of . this

application the

E

Anterim order:

ER That the Hom " ble fribunal  may bre

pleased to sta the impugned order of

0. AFFLICATION I8 FILED THROUGH ADVOCATE.

B
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v Verification

Iy 8ri P K Hazarika, MES 2257172 working as

Motor Transport Driver-II in (Office of The

Garrison Enginesr, . ALr Faorce, Borihar,
Guwahati~15 one afF the applicant of t hes

instant application and as authorised to SLan

Shis verification on behalf of . other
t

applicants and verify he statements made in
accdmpaﬁying application and in paragraphs Q’f
*EC\E/C\‘;/(‘,(,I((&AM tt"f.:lé' to my knowledge and
those made in paragraphs 2 (e '

¢ E paragraphs (4 G, 6\'7/_ (9

— are true to my informetion being

~
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tter of records and which § . bhelieve to be

mat
true and those made in paragraph % are trug to
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material facts.

I 'signed this verification .on this.

day 9yt of May 2001 at Guwahati.

g% [ﬂwmmrﬁcg{\mm- ay e,

.Declarant.
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1.- Ref HQ 101 Area letter No 66865/A/2(SDA) dt 20 Nov ©%
forwarding an extract of Eastern Command lottexr No
' ?U?a?1/R/A/A2(CLv) dt ¢ Nov 9

20 - As per the dlrections contained in the Eastern Commind
above cited letter recovery.of SDA pald to ineligible
individuals those.who are not’ covered in OA N6 244/97 and _
75/98 to be affected imm@diafely, The details of jndiv1u~»1 v

covered in the above™said OAs and obhtalnad stay ordsar =ro
as under : - : o

(a) OA No 244/87 - 289

(b) OA No 75/98 =~ "6

Iotal L 295

3. In view of the above, please confirm that recovery
action taken against those individuals as per the-diractions
of . Eastern Command, alongwith a details of such affactnarl
1nd1viduala for further action. - '

el L 40 1 Please also ensure. that no.recovery is lefi’ out in
o respoct of individuals affected and proceeding’ on pnuﬁjon/

—retiremont ~etc which may lead to an overpayment on a latex
.gtogco

b;f Please ack,
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IN THE GENTRAL ADMINISTRATIVE TRIEUNAL -

CLIWAHAT L _BENGLL

CRIGINAL APFLICATICN NO,149 OF 1999.

(AND 17 OTHER CRIGINAL Aprmcmrzowg;/~

B o 'L

P

.2 );

7.296@§gdmAQ7.pf 1096 18,21,223, 23,300, and
ML 51,428 8nd 234 of 2000)

_ »
Date:of decision - - Docember,22, 2000.
THE HON'BLE MR. JUSTICE D.N. CHOHUDHURY VICE~CHATRNAN
\ . - .

THE HON'BLE MR. M.P. SINGH, ADMINISTRATIVE MEMBER.

lﬁrO:dinance‘Depot Civil
Vorkers' Union,
Mzsimpur, P.O. Anunochal,

Dist Cachar,

2. Sri Badal Ch
-~ Presicent,

Oprdinance De

Workers' Uni
Masimpur,

Assam,
Dey,

pot Civil
on,

P.0Q., Arunachal,

. Dist Cachar,

Assam,

3. Sri Badal Chandra Dey,.
" Gon of Late Birendra Chandra Dey,

Gachar, Fin

Son of Late

{(Applicant Nos
. members of the

v4ll, Badaxpur Part-IT,
P.0O., NLij Jaynagar, '
(via Arunachal),

788025.

6yl Salim Uddin Baxbhuyan,

Abdul Hakim Barbhuyan,’

"village-Uzam Gram,P.O,Nij Jaynagor,
(via Arunachal) Dist Cachar,Assam.

.3 and 4 are effected
aforesaid Association,

working under No.l Det 57 Mountain
Division, Ordinance Unlt a8g Ma zdoox ) s

3
t
H

- DRILICAMES

By Advocates Mr. J.L. Sarkar, Mr. M. Chanda,
: ' ' Mrs.S. Deka and Ms U. Dutta.

- Vers

JLQ Union of India,

Through the
of India,
Plaw D, .

t

'4
us =

Secretary{to th? Govt
Ministry of Defence,

¢

-

i

i

1':$Zf/Vof_99)3 o ?{ﬁp#f@lﬁ
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2} Officer GCommanding, : ‘i{'
57 Mountain Division, , o :
Oadinunce Undt, o - il |
L C/099 APO.T T, oA 5
P .‘\"(-'.‘. el ,r. " :. !
3. LAO (A) : ' = ! o
s ailchar,gMasimpur‘Cantonment, Ah? L :
'No,'1 'Det” 57.'Mountain’ ‘Da.vision,vl )
c/o 99 APO Vi »-....{;; AR B
,. i-.f, " E i‘
L 1 y D G M E NI )
L \Irf - ”i e :L w 5 :,,'i;“;f“: . | {“
M. 2. SINGH MEMBLR (ADMN ) o , i3
A R S :
. By fllxng thls O A, under Sectlon 19 of the: 3 'E
t ? BT SR I . . ' :
\ ﬁdmlnistfatlve Trlbunals Act 1985 the' applicaan have 3
v_!li .-',.:‘ v ’s“‘" LEs o . ;Vh ‘_"' ) _‘: . ,L'l..'
challﬂﬂg@d Lh@*&mpugnod ordor daL@d J?Lh Januury, 1999 i
IR ‘ﬁ)}'
wlmruby tha, Bpoc‘lnl (Duty) Allodance ga,ani.md in tho Llight I';\
. of ‘the Office Memoxanduin No 0014/3/83 LIV doted  lath
Lo kv i
.December,,lOBS ‘and- CWf;ce anorandum No'F No,200)4/16/ -
OG/P'FV/E TI(D) dated lst Docombex, 1988 s now sought to
bc recovered by ‘the respondents, The applioanL$ havo E
'-"”" SR JRAPEF AN R PY I }H ""'t"f
sought rellef by praylng that the Offlce Memorandum dated ‘
Bt .
12:th January, L996 (Annexureu4) and thh January, 1999 -
(Annexure—S) bo “quashed and set asidc and the respondents ﬂ
. ..,,;, ,,' s A 0 ‘
. be dlrected to contlnue to pay S D A. .to the members of !
the appllcont ﬂaaOCLuLion in Loamq of O.M. datod ldth 5
December, 1983, lst December, %988 and 22nd July, 1998, ,
The applicants have also, 50ught3direction to the
reépondents not to make any recévegy of any part of 5.D.A.
Alrandy padd to Lthe mombers of &hm applicant asuocdiatlon,
‘ " » H . pa ge 3 (3N o. |
t [
!
f
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2 The cause -ofjaction, the issuos raised and relief

aoughb for in this O.A, are same 2s rQJqu in O.A, Mo,217/

t

98- (All Indla,Central Ground Water Board Employcos Associa-

R e T I NGth &umbedn Ruqion Cnntral Craund WaLor Boaxd,

_“ ﬂarup Nagdr,”CMWahatlma and otheqs - V¢¢~ Union of India and

oLhera),, (2) o A. No ?74/98 Sri Dulal Sarma and others!=Vs=-
UnLOn .of | Ind;a and . other )f (3) 0, A NO 18/99 (National

kudordLion of PoqLal  Empl.oyecs Poquen and Gr.D -~ Vs = Union

of . India and oLhers),{ {4) O, A.tNo 21/99xu(Nnkhon ch. Das and

others - Vs .- Unlon of India and‘othero), (5) 0.A, No,282/

2000 (Rabi Shankar Seal and others ~ Vs = Union of India and

others),é)o A. N0.223/99 (Shri K. Letso and others -~ Vs -~
Union of;lndia,andﬂoLher ) (7) O.A, N0,208/2000 (Krishanlal

. Saha. andnothers‘cu'vof*g Unlon of Indlawand others), (8) OQ.A,

No‘?3/99 (Ordﬁn&nce Mﬂ/door Union and anoLhcr ~ V5 - 'Unlon
.of :India and others) (9) o, A No., 24/2000 (Ramani
,Dhatbarhury/a " - V nion or India and oLhora) (10) Q.A,
"NO.2L/2000 (9wl Louis Khystom and othors - Va - Unlon of
'India - andtothers), '7?(ll) Q.A. N07428/2000 (Sri 1o, Ahned
and ochers 5 wiVs a Union ‘of Indda and - OLhOLa) (12) O.A.
No.297/98 (Biswajit Choudhury and others - Vs'u Union of

India and others) (l3) 0.A. No.380/99 ¢ (Smt. .Sanghamitra

| Choudhury and' oLhers A Vé‘w“’Union'S%”iﬁdia and others),

(L4) O.A.'No.296/98 (Duchndra umar Debnath and others -
Unjon of India and. others), g(lo) 0 A No.187/98 (All Assam
M.E.S. Employees.Union and another ='Vs - Union of Jndia anl
others), (16) D.A.'No.234/7ﬁoo (Govtam Deb and olhors - Vi
Union of India and othors), F(L7) 0. Ho. (L/90 o (Srea Hityo
Nanda Paul - Vs - Union of Indxd and OLhCTa) and (18) 0.A.

No, 84/?000 (Subodh Ch Qupta: dnd 56 - others - Vs - Union of

India dnd others). ‘e, thernforo proceed to huar all Lhe

C . pmwsie oy i e ¢/l‘
e e g 1!%; o
)
.
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cases togethar. Amond~these 0.4s, O.A, Noy l49/99 is to b0
L?ddb@d d6 & laading oase and the orders passed Jn this

A. ‘shall be ﬁpplioane to all clh@n @Laxa@aid Qs Aﬁ. G
P . ! \\‘

3;_ The brief facLs as stated in 0. A. No. 149/L999 are

T

Lhat the, appllcanh No l 10 an, assocmatlon of GrOup 'D!

, ‘emﬁloyo es representing 155 poroons working undor the Offdicor
o v BT wv ".'. 3;‘,., ‘ x 5“{4' . ‘“
COmmOndlng No, e Det 57 Mountain Divmsion, /o 99 APO. The *

applicant No Qvis the President of the afOresaid asaociation

ool ',n‘

and the appllcdnt NO‘3 and 4 are the affected members of the

et s
> ime & g e

. said a?s$ciation. lhey aro civil;an Govornmmnt Omployeou
e e P T M,f, Noteal 1', \"‘-_A,'g (h/t* e

worging under tbe Officer Commanding of the aforesaid Mountain

Y iy N
- Div%s}?n. REREA 2t i
: ‘ ool a ou, - ‘,‘1 S R ,
oo RO RIS \'a.,._! .. ! “’,’*ft‘v“f“.‘ o T I g
NS 4°,,A‘ The.. GovernmenL of India granted oertain facilities
Al ‘ 3 vy w\'w.’*.:‘{r‘)’"{ m ]‘) f;""t:’;‘: :;-.' "‘" ey i

|
to the Central Government‘cmvilian employees 'serving in the
2 ‘

@Ln\@@ nnd Union lachLcriaq of Nonth, Eamhern Reglon vide

Off;ce meorandum daLed 14th Dccembar, 983. As per clauso

II pf, bhc sand memorandum,i Spec;al (DutY) Allowance wWas

grapLod Lo Lhc Contral Governmunt civilien ompJoyono viho
have all In@ia transfer llablllty on postmng to any station
'3'1n iha NOftn‘Eaatern Region.- The reopondents after being.
.satlsfied that all the members of the said.ASSOCiation Who

ar@ civmllan Central Government employees are saddled with

I“..‘J- [ ‘,””,‘,’

'a11, Indla transfer llablli'ty and- are, therefOre, entitled 7

Deqember, 1983 and - office memOrandum dated lot December,

l988 ’Cno opeoial (Duty) Allo~ance was accord1n$ly granted
(ha Mespondont

to the members of the applicant ousoclaLionqn
. No 3 1ssued the 1mpugned order dated thh January, 1999
Pooo e ‘”5 R o EE

(f.
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Where!n iL is stated LhaL in vﬂew of the Supromo Couxt .

judgmenL Lhe p@r onq who belong to North Eastern negion

“'would not be entitled to S.D.A. ‘but the" said allowance would
be payable only Lo Lhe cmplOyeoa poated io Noth : tern

3“%Roglon from Outaide the regionlf‘All thé induerial |
% Y );.. et ’ -
persona workmng also fall W1thn the samo oategory and‘114j N

'

further ruqquLod Lo submjt 8 liat of omplOyooa shonling

permanent roaidonLidl addres fOr verdfication for enLitJement

ol ; . edyo J
R of S D A T WG» fue%her instzuctad to tart recovery in

S " respect of the employee; who bel%ng to North Egstern Reglon
SO witn effect frOm 21, 9 1994 in ingtalments. ‘As such, the

qﬂﬁé?éaﬁ ;;?ﬁappllcants apprehend that in v1ew “of the 1nstructlona issued

. b
‘1. e

’through 1mpugned letter daied l? 1. J999,_ the ‘respondents may
star& recovery of J.D A. from the Pay Bill of My, 1999, The ¥
acllon Of Lhe rec pondonts to stop tho §, D A. to thoe members

of Lhn dppllcanL assoo;ation is without any show cause notice

and wihhout fo]La:Ang the principles of nnLurn1 Justice,
5ﬂ On an enqulry made by the applicants - they came to
T know that the Govornment of India while issulng the office

o ’ memorandum dated L2th January, 1996 claxified the position

regardlng Lhe enLLtlcment of S.D. A ”rﬁﬁpéfa 6 of the said

offlce m@morandum,. 1t is stated that th Hon'b]o Supromo

Court in the judgment dated ?OLh Sepltember, 1994 (in Civil

Appeal No,3281 of 1993) upheldlthe submission of the Govern-

oo ! !
w9 1L chLlian @mpjoyaeﬁfi Wil o hxvm aLL Indla transfor

liabili'ty are entitled to the gran't of S.D.AL on belng
l
posted to any gtatlon in the NOrth Eastern Region from outsiclo

the regmon and S.D. A. would not'be payable mcrely because of

o : ) Q&L/ : _ “the clause ...
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‘the clause in the appobntiment order_relating to all India

transfer liability. It is also stdted that the Apex Gourt

VB
- ads0 added that the grant of ths allowan e only to the

offmoero transferred from 0utsxde the regnon would not be

violativc of the provi ions conLajned in Artilcle L4 of tha

‘ConJthutlon as woll as the oqua] pay dochinc. The Hon'ble

Supreme GourL further direotcd that wthevcr amounL has
i .

alxcady been pald Lo Lhe respondents or for that matter to
other sxmllarly smtuatod emp10ycoa would noL bo rec0vorcd
from them.' Dut 8 contradlctory vi.ew Has been taken in regard
to Teoovory of tho Specmnl (Duty) Allouonce from the uppli—

-cantu vlde para e ofgthe offlce memorandum dated 12th

January, l996 The relcvdnL para 7 of the office mmmorandum
6 b .
datcd l2th January is as follono se X

'gFIh'viewﬁof the above judgment ‘of the Hon'ble
~ Supreme Court, the mattcr has been examined in
5consultatlon with the Ministry of Law and the
'following decisions have been taken :
i) the amount already paid on account-of SDA to
the ineligible persons on or before 20.9.94 will
be whived; & f
55) tho amodnt paid on account of SDA to inoligible
persons after 20,9.94 (which also includes thoue
casasiln foépoct of which-'the dllowance was pertaininn
" 4o the period prior £0:20.9,94; but payments were ¥
.. made after this date i.e, 20.9.94) will be recovered."

R P A T T TS TR RS . PR P T D R
M P '5"'~‘.-3‘f“" B L A N L *’ AR AR, . . o1

6’.. Arcoréang Lo the applncantu, the Hon'ble Supreme
“gourt keoplng in mind the p0551ble nde hip to the lon paid
amployecs directed noL to mako recovary of tho 5.D.A. which
is already paid o the employées. After a lapse of

Coll\)ld“ n';l(’ o.. .

4




LT in their reply thdt in order to r

ilgg;  ;qf# B\

qonsiderable period, the rcqundentg have now sought to

recover the amount of S.D. A pald to them after ?O

0.71.994,
Aqgr1uvnd by thie, Lhay have £3)ed this O.A. cooldhng
rellef as mentloned in Paranl abcve.
~16wl , 1he respondenﬁs have~ contesied ihe case and stated

GLain thc_aervicns of cuvnllan
ce emplOyee¢ from outalqe the North Edstern Rég;qn, who do not
like to éomo to serve in the North hasterﬁxﬂegion being a
.difficult and idnscces sible tercain, +the GOVGrnanL of Indiwe
brOught out a soheme under the offico memozundum dutﬁd Lath
December 1983 Lhereby oxLendlng certoiu monoLOJy and obhey
bentlLu 1nclud¢ng "‘pocmdl (Duty) Allawance" (in short SOA) .

While the proviSnona of the offlce memorandum dated l4th

~ :

Deccmber‘ 1983 were wrongly 1ntorpretcd whzch raised some o

« ‘~r'

St conlusion rolotluq Lo paymont of 8.D.A., ihe Govornmrnt of
In .

‘;h_/W,ﬁ Indla brought out a clarlfioation to remove the ambiguity of

'}”‘a the Garl¢ﬁr off;co mcmordndum dated l4th Uocembcr, 1983 by the
;o

‘“/u)officc mﬂmorandum dated 20th April, 1987 ard 4130 cxtended the

. ~V;§d;' benefit to Andaman, Nicober and Lakshdweep Islands. According

to this ClarlflCOLLOD for Lhe sanctJonlng of S.D.A., the all

India transfer llablllty of the members of any service/cadre
or incumbenta of any po ts/Group ofnpoqts has to be determinc
by applylng he test of recrul ment zone, promotion zone et ,
 i.'.“wheLher recrultment to the aerv1cc/cadrc/posts has been
made on all Indie basis and whethep promotion is also done on
the basis of_all India zone of promotion based on common
seniority for @he service/cadre/posts as Q(Qhole. M2re clausce
! Cin the appointment oxder that the parson concerned 45 liable to
; be transferred anywhere in India does not ‘make him eligible forx

the grant of $.DLA,

page g ...
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T Yhereater, 8 jumbsr of Lbdgdbdens seus up
challenging the non-payment/stoppage of payment of 5,D,A, to
certain ‘classes of employees who were not coming within the

zono of consideration as stated in the office menorondum

. dated lath December, 1963 and 20th April, 1987. The

HOn}blelﬁupremé GOurt'in.Civil_Appeal Nof3251/93 vide judgmenﬁ\ﬂ
dated 20th September, 1994 held that the benefit under the

of fice memor ndum dated l4.l2§;983‘readlwith.office memoran-
~dum dated 20.4,1987 are availsable to the non~residents of

North Ea tern Reqion and such discriminatidﬁjdonying the

'benefit-to the residents civilian employees of the region 1is

not violétive of Article 14 and 16 of the Constitution of
Tndlal LL has aloo been held ”ha+ ac per the office momorandum
dated 20th April, 1987 the S.h. A would not be payable merely
bocauuo of ‘the cluuao in the nppomntment ordor to the effect

“that the person concerned is liable to bc transferred anywhere

‘TQin Indial Accordihg to another decﬁﬂion'daﬁ@d 7th September,

f{;(:i9,.9§>, the Hon'ble Supreme Gourt in Givil Appeal No,8208-8213

hqid as followo 2
:9

Wt appears to us that although the employcos
of the Gedlogical Survey of India were initially
appointed with an All 1India Transfer Liabiljty,
aubsequently, Government of India framed a pol;cy

“that Glam&g Cand D employees should not be

transferred onLoido the Region in which they are
employed., tence All India 'ranafor Liability no
longer continues in respect of Group C and D employees,
In that view of the matter, +the Special Duty Allowance
payable to the Central Government employces having All
India Tronsfer LIakility 3s not to be peid Lo such
group C and D employecs of Coologlcal Suwvey of India
who are residents .of the Reygyion in which they are

Qg@l\\L/// o
posted ...
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Posted. We may also Lndlcate that such question
has been considered by thils Court  in Union of
India and others = Vs ~ 3, Vijayikumar and others

- (1994) 3 scC 649, 0 . e

s ‘

, s , N o YO
8., . fhis Tribunalsin”b.A; ﬁor75/96 (Hafi Ram and

othefs ; Vs-~ Unfon of India and othero) vido judgment
dated 4th Jonuary, 999 hold Lhat tho S.D. A lo hot payable
to LhoselemplOyeos who ace resmdon1 of the' North Eastern A
Hogion. In por uanco of tho Supreme Court judgment “the
Governmeni of Indla took a pOllcy dec151on vide ~office
memorandum No ll /9o EmLI(B) dated thh January, 1996.
According Lo the respOndans, the appljcanto No.3 and 4
and thoae lp AnncAurem'T‘ dre rcaident of'Ng;thTEastern
Reglon and are locally recrulted in the region and they do
not have‘ all India transfer liability athough tho JLo
‘dooa noL 1nd¢c01e that these employeca are, e;Lher rosidcnts

R "‘i\ ,
Of)Noth Lastern Reqxon “or they belong to some other

Yoaqlon outs Ldo tha Nopth L:.xleor*n Ragion ard ppostad £1om

n/

1¢4fout ide the region as per the offlce memorandum dated l4th

"Docombex j)983 In view of the instructlonﬁ contajncd in
the office memorandum dated 12th- January, 1990 no S, D A
has been p01d achr SLJL January, 1999, It was proposed to
recover the amoynt already paid after 20th Soptembor, 1994
to 3lst January, 1999, No recovery has been effected by them
so far, In vmew of the aforesaid legal poleion the 0,A, 1s

miaconcelvcd and cannoL quataxn in law.

9. Haard boththe learned counsel for rival contesting

parties and perused the wocords.

pagm 10 L.
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LO: ~ The quoaﬁion for con idoration boforo uf 16 as 1o

Wi ) O E | )
mehm the applicanm “ay'e mtmw {’or ﬁ,he'r* paymém ol N
S.D, A. and _if not, wheﬁher the xecoveyy of. the amount
4 “y vg ”""” REATL
Of.,s D. A alregdy‘pamr'kofthem*b yond 20 9. 1994 is ‘to be
Lt ‘N %4 - »
effected. The issue,relating to the ! grant OftS D. A has
4 ”1 s ,l “1‘ t,’ !"f 21’;&""’% “I' "’é‘ ' . [
been considered anﬂ decided by the Hon'ble Supreme Court
S :“4@34,‘. Ceptt '
R R 1n UnlonﬁpfuIndlahaﬂd*oﬁhsrs .-sz = 1S VijAyakumar and ‘
. ) . <v-; . .vl:,_;,d:u,
' others,, reported'in 1994 Supp (3) SCC 649. LThe Hon'ble
R . » ‘,f.‘J“: b‘-,. < p
- uupremc Co?rt in that. cé Q- bau‘held as underu.~‘u. ' :
i .‘;,"”L“"‘(";-b“"" Lo ’3‘ l&’ ‘
LT, . l‘.»*‘ . oo - ".i )% .. Y ‘.
) " ST } o 4 _J"" . _\‘.‘M .
I O W T 45, “c},*;ulauﬁv.- Pt S ,”A@ %3*-”J
Cor, . ".!l"We have dulytconQidered*the rival, submissions
S : and "“'bre . inclined, jtoy agree. with ihe contention
f- S a-~f' . - - advancedabxqthe learned Redz»lonal Solidxtor General,
EE Lo t.vy; 1Shrd. TUlSl for ﬁ&& EQQSORQ +The firﬁﬁﬁiu that a . 4
ST e o, close perusal ekpmhe two.a‘oresaid memoranda along
P ' : : . !
L wlth what was. sﬁated in the ﬁﬁnorandum dated v

29. JO‘lQBG wnich ha¢ been &uotnd 4N tho memorandum
. of»zo 4. l907 clearly ‘shows that allowance in question
was' maant to attéect!persons Outside uh@ North-Eastern
Rngicn to work'in that Heghon hocau°0 or inaccessibi-
«llty and dxfficult ‘terrain. Ve have sald 80 lucuuse
even the 19B3 memmr&ndum starts by, saying thot the ;
need for the allcwance was felt fcr vattracting and
t 'retaiwing“ 'the’seIV1ce of the competent officers for
A R service- in the North Eastern Region.’ Mention about
P ' 2 retention has bcen mede because it was founJ that
oo Lneumbents going to that Region on derutation used to
,“,;; g come, back 3ftex jeining there by taking leave and, ;

Y.«_ﬂ Lgrt s

'thoroforo, ;tho,mwmoxwxéum atatod(thut”ihia PPLLOd of

" neen.

.‘ . :' “L l:'r ‘ lf i s Tebi b3 P
- R SRR loave woul& be oxclw”ef¥%hxlo Lounting thc pcriod of
' ‘ B T n,‘w & '\A?U'ﬂ G387 3l § .
; {?E‘ tinq“w%x¢hﬁwhf requiﬁgdé‘o?bo of~2/3
¥4 ‘2; ~ g "»u'u(u» . R | AOEBIITY
s ;}of cla 1m;theea’1ezzn{e dcpewdingﬁ wonﬂxhc reriod
P LY ’ Fitn Vi Bk P My
y of&tnih :cu htn“ ’Thifboaoﬁf @orandum makes
e Y Lt g : i
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aspect is mide clesr beyong doubt by the 1987
f
NemoranJum vhich stated that allowance would &
not become payable merely bECdUSB of the clause s
“in the appoin*m@nt OD@@”‘”@l&tlng to ALl India : ¥
‘ Transfer Liability4 Marely becduse in the v
Office Memorandum of 1982 tiv subject was mention- v
-ed - 3s quoted above is- not be enouoh to concade ;
to the submission of Dr.chosh. s . A ;
i ‘ : _ - .The position has bepw further clarified by thc Supremn Court i
' ' | v;de thelr judgmen ln JUnion  of Amdia s-and  others o vg - ¥
- : t
. GGOlOQical ouzvay cf Iﬂ@xa Employees Aﬁ&@c;&tlon and others :
"{‘(V‘ R - passed in Givil ﬁppﬂal Mo 82038213 '(ariqlng cut of S.L,Pp, ?
i ~’ : ! . ‘ L |
: ' NOs,12450-55/92) as stated in p3ra 7 above.,ti.. ;00 L - - !
*b-f ' . . - !
. , v 1
b 1l. In view of the criterias laig dewn by the Hont'ble e
. Supreme Court in %the aforesaid Juugment¢t the appliconts ﬁ
g .A‘/I".‘ 3‘
Ly are not entitled ~te the payment of S.D.A, as they L
TR q ——— £,
!'}?ﬁ?ﬁ“3,' “kgﬁﬂh are resident of North Eastern Fegion and they have Leen b
R R e '
P A ' ;ayg- lOCﬂlJy recrulted and they do not hake all lndia Trancfey b
il Q B . -é
(4 R ) B
ﬁ’ S - Liability, As regaxds the recovery of th@aamcunt already :
:;5 ..3':: ':(‘) TN ,.', R ' o f‘
51. i Sﬁzﬁffkf" paid to them by way_cf‘S‘D,A*, the Hon'ble Supreme. Court r
- i T ' Lo C - ‘
; - . in the aforesaid judgments hos specificelly directed that :
- - }
) whatever amount has been patd to the cmployees, would not ;
be recovered from then‘ The 3udgment of the Supreme Court ?
: Vias passed on 20.9.51994 but the respondonts-on their un ;
S had continued to make the pIyment of S.D.A. to the appli-
i , - i
j if} / ~cants t111 31.1;1999. The o»ders have becn passed by f
oo ! : ’ ¢
“f 'g !’ . the respondents to smow to a"mﬂni of- S.ILA. only on i
! B
b .
! e 12.1,1999, The order nessed cn l4.l.i999 can have only :
IS B prospective cffect and, therefore, the recovery of the SDA .
Cot ! . : f
Lo ; already paid to the applicants would have 1o be wajved. i
oy | f : f
f; : . f , i
L \\ 1/ ' page 12 .., :
j
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.1gqf For Lhe T?ﬁ”@ﬁ rmco rded abﬁv@, ﬁhe O:Av 45 partly

PR

LI

: f

“to the apincanf,s 'JL‘}L‘}@‘ In case any amount on

'&cid@tbh"tifof‘ paymw oﬁ’ ..;.m é% vfm a:mm‘rffcovmrar/\‘ﬁltlalm(;)d
. 3&-
fror retiral dues, tmc same she 1* be. refunded/rolea sed to

the appllcanLaimﬂwdmately

The 0.a. is disposed of with the .above dircetion,

Mo ordexr as to a,a“s.‘

L S

'allownd qnd'»th@ eépowdents are dnL cted ihat no recovery

would be madn b{ ahem-m, the amwunt f S D A alrﬂ dy paid
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