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Heard Mr. C,S,5inha, learnad
counsel for the applicant and alsa Mr.
iMr. A.Deb Roy, learned Sr, CeGeS.C, for
;the Respondents,
| Mr. C.5,5inha, learned counsel
[ for the a8pplicant stressed on ghé U
ydecision rendered by tha Jabalﬁbyﬂaénch
;of the Central Administrative Tribunal
.and also stated that the similarly
‘ Isituated persons obtained the benefit
Li///iexcluding the applicant, The lsarned
: counsel also submitted that the Tribunal
Iuhile dismissipg the application, Ffailed
Itu take note oF‘Hule‘4(2) of IFS (Cadre)
Rules and the inaction of the Respondents
Yin holding the selection committes
{meeting, Referring to the Supreme Court
Juugment in 5,Ramanathan Vs, Union of
India & Ors., reported in (2001) 2 scc
{118 learned counsel submitted that the
iResponcents authority fell into error

in not adhering to the statutory duties
jentrusted to them by law, The lsarned

{
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counsel
27 B DZZsubmitteu that the Tribunal Fell into

grdve error in dismissing the applicatior
'asftime-barred even though same was
* presented before the Tribunal by accoun-
ting and explaining the time taken in
““Filing the D.A. o
~Mr, A,Deb Roy, learned Sr. C.G.S.
" Co for thevRespondents opposing the
o aépliéation stated that the scope of :=
review is llmxtad and this is not a case
for revieu,

Admittedly, in this application
the applicant has assailed the merlts
“"6f the decision rendersd by the Tribunal
the error referred to by Mr, N Sinha,

~in not an obvious error which’ could be
‘_labelled as an error apparent.on the
face of the records., The scope of revieu
"is limited and cannot be equated to
 that of an Appeal, The pouer bf,Reuiew
by a Tribunal under the administrative
, Trlbunal Act is a keen to the. pomer
en;oined in sectlmn 114 read with 047
gf§§he Civil Procedure Code, The pouer
of Revieu is constricted to the scops
‘indicated in order 47, It can be &
‘exercised on the application of a person
on discovery of new and important matter
or evidence which after due diligence
was not within the knouledge or could
not be produced by him at the time wuwhen
the order vas made. It can also be
exercised on account of mistake or error
apparent on the face of the record or fo
any other sufficient reason. The ex pres-
sion " ‘any other syfficient reason® is
not to be construed in its Gidest extent
but are to be confined to analogous
grounds as was held by the privy council
in Chajja Ram V Neke,
~ Review power in terms of order
XLVII R 1(C) is not to be used as an
Appeal in dlsgulse after correction of
an erroneous decision on rehearing after
an elaborate argument, The entire

Cond/=-
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controuérsy is related to the correct-

. N8s8 of the judgment gn the light ¢ ¢
of the decision of the CAT Jabalpur

| Bench and Calcutta Bench which was

consideréd by the Suprem Coupt repo rt ed

We donot find any ground for exercisgy

]

j

i

i

X
| |
;f in AIR 2000 SC 1898, 1n the circumstances
N

of the pou?r of Revisw, The application
is thus dismissed, The dismissal of this
i @pplication shal} not, howsver, preclyde
the applicant_to assail the correctness
of our judgment in g.A, 422/2000 befgre
the dppropriate Fopum as per lawy, No
~order as tp costs,

‘\Luﬁ% » L/V/\/

Mﬁmb Vice—Chairman
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In the Cefhtxral.Alm ini strative Tritunal
Guwahati Bench |

Review Petition No, ﬁ. cf 2002
, (Title O.a.No, 422/2000)

M, ayul Khan. “

e APPLICANT,

- VERSUS -~
Union aof Indla and ethers,

- . RESPONDENTS,

él__oi'ﬁo PaﬁimlarSo :

1. Review P etitin: . - ' 1 - 7.

2. anneure - ‘Al

, ~ 13,
A copy of ercder dated 10th g 4
January 1988, '

Ssutmitted. .
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In the Central Administretive Trilunal
Guwahati Bench

Revi ew Petiticn Neo. ....'. of 2002
(Title 0.A. No. 422/2000)

In the matter of -

An zpplication under Rule 17 of the Central
Adninistrative Trikunesl (Procedure) Rules,
1987 againet the order dated 21,12.200}1 in
| .
O.A, Np,422/2000 passed Ly the Han'ble Mr,
Justice DN, Chowlury, Vice-Chaiman and
Hon'ble Mr, Mr. KK, Sama, Adminicstrative

Manber of the Central Administrative Trilunal,

Guwahati Bench.
AND
In the matter of -

Md, ayub Khan,

Chief Conservator of Forests,
Hg. Afaﬂy;g Bhawan,

P.0O. Kunjaban, Agartala,
Tripura West.

.ee OPLICAN T,

M ool [ Pryud RRan

- VERSUS -

l.'v,ion of India represented by the
Secretary to the Gavernment of Incie,
Ministry ef Envirsnment and Forests,
Paryavaran Bhawan, CGO Ccmplex, New

Delhi.

., Union Public Service Commissien
represented by its Chalman, .Dholmur
House, Shahjahan Read, New Delhi.

3. .The State of Tripura represented by
the Secretary, Department of Forests,
Government of Tripura, Agartala.

Contdl, - P/2.
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RY, Govt c-fupndh_
1653 of 2000.
West TrlpL-lra.
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4. The State of Manipur represented by

the Secretary, Department of Fereste,
Gevernment mf Manipur, Imphal.

S. Shri R.8., Lal,
Chief Censervator gf . M rests,
Manipur, Impheal.

6. Shri Rehmingliana Lushai,
"Chief Cengervater of Ferests,
Tripures, Kunjaban, Acartal 2

7.. Dr. ashkindu Sinch, C/O‘. Principal,l
@6 Chief Censervater of Ferests,
Manipur, Imnphal.

8. Shri Seibar Singsit,
Ch:.e..f Censexvatear ¢ f Forests,
Manimur, Imphal.

.»e  RESPONDENTS.

The luml:le petition @f the Petitiener, nhaned =have,

mest respectfully SHEWETH ;-

1. That the facts ef the Petitioner's application in 0.2,
No. 422/2000 were lest sicht of and were misintem reted sn
peints of Law and thie apart, Petitianer has discsvered e

Gecument very much relevant to support his claim in O.A,

- Ne., 422/2000.a1¢ accoxrlingly, review ef the srder ated

21.12.2001 has bec-me inevitalle. Hence this review petitien,

o) —

2. That the judgment dated 9.6.87 af the Jabalpur Bench

lpheld by the Hen'ble Supreme Court in respect @ f including
Deputation Reserve in item No.5 of the Cacdre Scheile of the

I.F.8. for cemputing PO tien quete was ersnesusly held

Cont@. - P/3.
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Ve impugned erder dated 21.12,.2001 t@ have been altered
Qe erder dated 19th April 2000 ef the Han'ble Suprane
fCeurt in Tamil Nadu adninistrative Services Of ficers'
sspciatien Vrs. Unien of India and ethers as reperted in
, a.I.R. 2000 SC 1898.
! 3. That the exler dated 19th 2a5ril 2000 sf the Man'ble
Supreme Court in Tanil Nadu aMministrative sexrvicee Officers.
. Assaci atien Vrs. Uniasn ef India and ethers which declcded
"' @n the fellswing issues, listed here helesw, had ne relstisn
> . ‘ ) . }
er kearing #n the ictues an clezims 9f the Petitiener,
(i) Whether mere centinuance af temwperary and ex-Calre
| nest created by State Govermments and apeinting T.A.S,
| -
| Officers therein, entitle Officers in the feeder cacre
. te seek mandamue for inclusien ef auch pests in T.A.8,°
i . -
zi
ca@reo
(ii} Object of creatien ef I,a,S. restated.
(iii) Whether relief of fixatisn of senierity with retmsepec-
i
1 ‘ .
| tive effect shsuld be available ts premstess e ta
del ay in undertaking periedic Cadre review under
Rule 4 af the I.A.8. (Cadre} Rules and censecuential
61— . .
delay in presaratien ef Select List.
_ t. o} India. _
1653 of 2 ) (iv) Censtitutienality eof 1997 amendnent in Regul atiad
West Trlpura. _ )
5(1) of the I.A.S. (appeintment by premstien)
Regulatien, 1955 making nrevicien fer calaulatisn §
Contd, ~ P/4, )
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of vacancies to be filled by promotees, an the
of substantive vacancies+available an the f rst day

of Jawary of the vear in vhich the meeting was held

and not on the basis of anticipated VaC""’Cle»:o

(v) Whether Regularion 5(1) nf the I.a.S.(amointment by

Promotion) Reculation, 1955 as amenced in 1997 confers
any unilateral and arktitrary power sn the Central
Gavermment to hold or not t9 holad the Selection

Committee proceeding.

4, That the Petitioner sulmits that Shri K.K. Gosx-.rami,'

a Stéte Forest Service Officer of Machya Pradtesh challenged
Rule 9 of the I.F.S.(Recruitment) Rules, 1966 stating iﬁter
alia that the senior duty post inclucded in the State
Denutatinn Reserve also before the Jakalpur Bench of this
Hon'ble Trilunal and the sald Trilunal also held that the
State Denutation Reserve was cevered under the senior duty
nosts, Against thie, S.L.P. was filed aad the Hon'kle
Suprame Court. c’l‘;mlsse<1 the same a2n! thereafter the Central
Govermment anended the Schetule to the Cadre strencth
Reculation vide Neotificatisn date? 31.12.1997 and fIGm this
s cadre

it becane clear that the calaulation as reganis

07 O letrength held prier to 22.2.1989 was ermnecus. Not conly

that, as so=n as the Rule was amended agreeinc the pmposl-

tion held Ly the Hon'lble Supreme Court it recane statutory

P

Contd. - P/2.
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5. That y8ur Petitisner submits that as sesn as the
Hen'ble Supreme Caurt upheld the arder ef the Jabalpur Bench .

? -~ an@ the Respendent muthority alee complied with the same by

| . Amendment and the same relief was alse given ta@ ether
incumbents, which is evident frm srder dated 1oth Janu ary,

i B r '

1988 o f the Jebalpur Bench af this Mon'ble Trilunal, to deny

the claim ®f the Petitiener as ssught fer in 0.A. 422/2000

is discrimipatery.

A ceny ef the arder dated loth Janwuaky

1988 is enclesed as annexure - "A’,

6. That the Petitisner submits that Rule 4( 2} of the

I.F.8. (Cadre) Rules is an obligatery en the part of the

Central Geverment te redetemine the strength and cempssi-
tien e f each Cadre at intervals @f every three years ana .

fact ranaine that ne Selectien Csmmittee meeting was held

for the years 1977, 1978 an- 1979, Had there been redetemi-~
natien s f the strength and cempasition @£ each Cacare‘by‘

ceunting the Deputatien Reserve fer calaulating prametien

(eIPL— | | .
iﬁquata, the pests weuléd have been increaged and the arplicant

weuld have been pesitively benefitted, lut the Respendent

spect and as a reault,

Autherities did net censicder this a

c@nt(ﬂ. el p/60
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% 12 Aoplicant has remained deprived of his legitimate claim.
(J. M. Ghosh |\ .
> - N)TA?RY ' . . . : :
‘G; 165;~’|; zboo | Jgere the Respondent Authorities did net abide by their
A\ Aos /D | . : - .
3 \\( ‘tatutery Auty and where there is no fault with the pplicent,
= ¢O :
URT
: LA, Tribunal cught to have net Alemissed the petitinn of the
i Aonplicant on the ground of time-barred.
| S
i T That the Applicant sulmits that the Anenment in the
I pl )
i
!f .
| Cadlre Scheule in Febmary, 1989 wae superseded by the
1 Central Govermment vide Noti fication dated 31,12,97 ancd the
.
- position of the Calre Schetule was restared and 5 pests of
j nremstion queta were pravicded on the basis of the strength
! right from 1972. But in caese @f giving benefit, it is .
shserved that the benefit of the increase prometisn quota
has been allawed to the new comers and nat te the agorieved ;
persens, like the Z\ppliCant.
i '
|
!? 8. That the applicent humbly submits that en the aféresald-
grounds and ciraumstances, the erder Cated 21,12,2001 Geserves
‘ to be reviewed in his favour, stherwise the ampl icant will '
suffer irreparable lasss and injury ariging sut ef non-censgicde-
' ratisn of the facts and ciraumstances submitted in the
sriginal applicatien. | ,
| |
')/\ 9. That the rest waulcd be submitted verbally at the
9‘:‘ 07 rD 3 QU
; tirk § hearing.
fl
SH? o ‘
. of Indls. .
00 - ‘ , .
West Tripura. ( Conte = /7.
.




S A

- (7 )i

?
Naﬁ/o_g( /-‘7\71_4/8 cola

In the premises alnve, it ig most Tumbly prayed that
NOTARY |
65“/'2000 >
Agt -1 =)
L] /S

?;-—-’//
RT c©

J. | Ghosh \ X%

sur Loxdshire would be ¢raciously nleased enguch to -

L2

“#&mit the Review Petition;
(L) call for recoaxrds;

f " {c) pass necessary onler on hearing hoth the parties for

entle 8f justice; and

(Y pess any such sxder or orders as Yur loxiships may
dean fit and pmper.

AND

For this act of kindness, the amplicant, as in Auty

bound, shall ever praye.

\ ' VERI FICATION

I, M, Ayub Khan, S/0. _AA N U, L Lo ,

nresently holding the. pest o £ Chief Conservator of Forests
in the Govermment af Tripura, ¢ hereby verify that the
statements made in Paragranhe . ceeieenes tO ......A.. are
twe tc my knouledge and T have not sunpresged any materi al ‘

fact in this Review Petition and I sign this Ver fication -

thiS .D:l‘S:Q:.. (1ay 3f JUly; 20020

Nobot, Aot [@han
;u/v/}@vﬁ,

| | NOVARY. Gowvt. of India.
; 1653 of 2000
West Tripura,
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CENTRAL ADMINISIRATIVE TRIBUNAL, GUWAHATI BENCH.

Original Application No. 422 of 2000. \

Qﬁ

®

Date of Order : This the 21st Day of iecembver, 2001.

The Hon'ble Mr Justice D.N.Chowdhury,Vice~Chairman .

The Hon'ble Mr KsKo.Sharma, Administrative Member .

Mohd. Ayub Khan, :
Chief Conservator of Forests,

- Agartala, Tripura. - « « « Applicant

By Advocate S/Bri.J.L.Sarkar5 M.Chanda.
= Versus -

1. Union of India,

represented by the Secretary

Lo the Govt. of India,

Ministry of Envircnment % Forests.
Paryavaran Bhiawan, C.G.0.Complex,
New Delhi.

« Union public Service Commission,
reépresented by its Chairman,
Dholpur House,

.V Shahjahan Road,New Delhi.

. The State of Tripura,

. Lepresented by Secretary,
Department of Forests,
Government of Tripura, Agartala,
Tripura.

4. The State of Manipur, :
represented by the Secretary,
Department of Forests,
Manipur, Imphal.

5. Shri R:ScLalo
C.C.F, .

6. Shri Rohmingliana Lushai,
CO@.FO.
Tripura, Kanjaban,

Agartala. “:':Tzlﬂfkﬁ

7. Dr. ashbindu Singh, )
C/0 principal C.C.F.,
Manipur, Imphal.

8. Sri Seibar Singsit
CoC.F. ! )
Manipur. - + « .« Respondents.

By Advocate Sri a.Deb ROy, Sr.C.G.S.C for
respondents No.l § 2.

VO U -
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R KSHARMA ADMN LMEMBER,

senior to the applicant were appointed to.the. IFS by

in 0.A.394/90 and claimed that the number of posts t

The only relief claimed in this application is‘%he‘ n

benefit of promotion to Indian Forest Service (IFS) from-

the year 1976.

'

2. Mr J.L.Sarkar, learned counsel appearing foL the

applicant submitted that the applicant is a appointée to

\

' the Tripura Forest Service having joined cn 1.4.1967. At

present the appllicant is working‘asuchief Conservatér ot
Fcrests (CCF)..Agartala..Tripura. The applicant.béclmé
eligible for promotion to IFS with effect from 1.4.?5. However,
no meeting of the Seiection-Committee_for Manipur~Téipura

cadre was held fior selection to IFS in 1975. Four officers

|

”'Notificatlon aated 13.4. 1977 No Selection Commlttee meetingql

L.

re held for the years 1977, 1978 and 1979 The meetlng

of the Selectlon Comnittee was held in 1980. The apglicant's

nage was approveu fer appo;ntment to IFS and he was |appointed
5 rS w1th-etrect from 14.5.1981. The'applicant was

alloted the year of allotment 1975 vide letter dated

15 .l 1985 (annexure-7 to the O.A)3 One Dr . Ashbindu |Singh, .

dlrect recruit to IFS of 1977 made a representation |against

the applicant's year of allotment 1975 and claimed seniority.
Cn the basis of this representation the year of allotment

of the applicant|was revised to 1977. The recruitmeJt guota

‘considered by the Ministry of Environment and Fcrests while

notiflcaticns dated

£ixing the cadre|strength at that time was based cné 20.1.72,

3.1;74'and'20-4.$?. The applicant has referred to the order

|

of the Jabalpur Bench of the Central Administrative Tribunal

o be

" filled by"promotlon is to be calculated 33 and ¥3 percent

| )
of the items No.l, 2 and 5 of the Cadre sSchedule. Thé order

\ |
o \ \\““’w\ ]

contd..3
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i } -, of the Central Administrative Tribunal in the aforementioned
‘case was upheld by the Supreme Court by order dated 24.2.95
in SLP(C) No.3464 of 1995. Non consideration of item Nou.z
and 5 namely, deputation reserve cauced lrzeparable loss to

I
the service prOSpect of the appllCdnt The order of the

abalpur Bench was; also followed by Calcutta Bench of the
|
‘Tribunal in Q.A. 994/90.¢If dépnﬁétion reserve posts:were

‘-
- .

considered and the number of posts increased the applican

o A g

i T €A S wim? ot + 4
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e

-

e Syt y -
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oty
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l
would have been Wlthln the zone of consideration for

v
pha>

ol 2 f
N
\
A

promotion to IFS.lunder,que 4 of the IFS Cadre Rules

strength and compﬁsition of each cadre constituted under

ule 3 shall be determined in consultation with the State
! .

Goyernment. Rule| 4(2) of IFS (Cadre) Rules state that

{ral Governmekt shall at the 1nterval of every three

3 re-examine| the strength of each cadre in consultaticn

§ :
w1th the - State Government. Failure to hold the inandatory

* ., f‘ U“’v-“,/ I . .
.\“*t:;::ﬁ” Trienniel Cadre Reiiew violated Rule 4(2) of the IFS (Cadre)

Rules. If the Triennial c adre review had been held the
same would have {efulted in 2 more senlor scale posts and

the applicant could have got the advantage at the relevant

A e i

time as the aoplicant was hclding the cadre post. The year

l
of allotment lnltlally determined as 1975 had been subse-
) l o ~
quently re-determined as 1977 and the applicant has been

. placed below reSpc?dents No.5, 6, 7 and 8 because the

| .
S deputation reserve|was not taken into consideration while

b ] . 0t

? ! . . considering the prdmoticn post of IFS. Oﬁly 8 posts“were
&‘:ih considered for pgonotion to IFS as agalnst that 10 posts
,%{l' ’ whieh would have|been avallable on account of inclusion of .
g%‘r | ‘deputatlgn reserﬂetpost- Tbe appllcant had been placed below
ﬁfA ‘ respondents No.Sité 8 because of non consideration of

Y promotion of the aéplicant in the year 1976 due tc wrong

i , ‘
@' calculaticn of vscéncy pusition. The agpplicant would have

- ‘ » BV e

*

e

o - . . }. PPy | A
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into consideration ... the postsunder item 5 of the Cadre

'Regulation, namely, deputaticn reserve. This position has

been’accepted Ly the Calcutta,and Jabélpur Benchesi ofiithe

|
Trlbundl and the sameé has alsc been confirmed by the

SQpreme cQurt Government of India by NOtlflCathﬂS(dhted
and '31,12.97 & 12

22.11. QOé(AnneFure 11/to the ©.A.) amended the rules cof

IFS (Fixation |of Cadre Strength) Regulations < 1.0 .57

by which a deputation reserve has been included tor

\ 4

: £1xation of the cadre strcngth Ak Nh&ﬁ&hx Gtate aeputatlon

g

reserve at the rate of 25% has been 1ncluded in the Cadre
TStrength.tmhii amended Notlflcation had been given effect

7.from11.1.1998L It is submitted by the applicant that the

. effect and the selection ade in “the year 1976 dpserves

NTe) be revdewed by adopting the same method. By_non adOptionv

-f avenues of promotion the apolicant had been deprived

'i promotlomdl benefit tco the cadre of IFS during the

14
I ar 1976 T%e applicant submitted’ his representation

< }d@ted 14.9.99 to the Secrétary to the Government ff India,

Ministry of Environment and Forests,New Delhi. The applicant

t

and considerationufor appointment to IFS. It is stated

that in the Central Government thifiCatlon No. 16016/29/

75-AIS(IV) dated 26. 2.77 cf the Department of peﬁsonnel

4and‘Admiﬁistratlon where 3 posts were shown under item

L

No.S. nemel;, State deputation reserve. As per this Notl-

‘n flcatlon ‘the senior posts had bcen shown as 25 and aeputation

i
reserve vacincy shown as 3. Three deputatlon reserve posts

are'added and the total number of posts canme to 28 and
promotional posts should be 9 against 8 poSts shown in _
the cadre schedule and out of the 9 posts Tripﬁra would

have gct 5 posts and the qppllLant would have become

\C \\Jdvd*“7

contd . .5

sane proceouri deserved tc be adopted with retrospective ‘ff

had represented for re-determination of the year of allotment

~ got promotion in the year 1976 if the authority had takenfé 1




}4 ’v eligible for promotioﬁ to IFS on 1.6.76 long before tbe

| revised eadre sCchedule from 26.2.77. Thue the applicant
1s entltled to be promotea to IES with effect from 13.4 77
~i.e. the date his Lmnedlate senior in the State Forest

,fService Sri S.K.MunherJee was . promoted -and the year of

allotment ought to Fave been flxed as*1970. The applicant
has challenged the selecticn and prays for revision of
selection held in 1976. Learned counsel for the appliCant

relied on the Judgment of the Supreme Court in S.Ramanathan'
- Vs . Union of India % ors., reported in 2001(2) Sc¢ 1ie
and the judgment of%the Central Administrative Tribunal,
Jabalpur Bench in K.K.Goswami vs‘_quon of India & Ors.
?{‘: and also the judgme%t.of the Calcutta Bench in 0.4.994/90.

The‘reSpondént No.l has filed a written statement.

No written statementihas been filed on behalf of reSpondent

Noai. Union Public service Commission .and reSpondent No.3,
Sngte of Assam. Mr A Deb Roy. learned Sr.C.G.s.C referring

= N\E %
!&dﬁ}gﬁﬁﬂ;/,gto,the written statement SqulLtud that the vacancy position

: P?A\‘\;;;QE;ZQ&A .

= - has been settled by the amendment of Ruyle 9 which was

\iamended in the year 1989. Nith this amendment it is prov1ded.

that the number of posts at any time should not exceed more

-

than 33% of posts at ser;al No.l and 2 of the Fixation

of Cadre btrength NOtiflCaiiOn- AS per this ‘amendment only
'senlor level post,ana senior postsunder Central Government
are to be considered ;or the puroose of fixing the promotion

2quota. He also submitted that the applicant has filed the

’.;~ ' "appllcaCLOn at a very belatcd stage, when the recrultment

B rules had been amended with effect from 22.8.89 to exclude
the state deputation feserve for calculation o%'prOmotiQn

‘o Co vacencies. the applic%nt cennot raise the issue at this

| ' belated stage. This iésue has been considered by the

\; Chandigarh Bench of the C.A.T in Vinod Kumar Jhajhrla in

e \\Sbwe\é

contd..6
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2 / ,uﬁ? of the Tri

jﬂ,/// 1mto Operation in kﬁ year 1985 . Thus this Tribunal can

0.A. NO.1122/HR/96 Gated 14.10.97. The-respondents have

alsb‘relied on' the judgment dated 19.4.2000 of the

Supreme Court fin Tamilnadu Administrative Service Cfficers'’

Association vs. Union of India. &

|
5.C '1898.

ors.,reported in AIR32000. .

4. We have given our anxious consideration to the

'submissions made on pehalf of the parties and have also

‘pgrused the documents

The relief claimed by
. -

1676. The applicant's

promoted to I:E from y the year 1976 1nstead ot

4

submitted alongwith the application.
the applicant pertains to the year

case is that he should ha&e been

he was

given promOLan to IPS with effect from 13.4. 1977 The

appllcatlon was tiled on 5.12 2000. Under Section PQ of

the Admlnistratlve Trlbunuls Act 1985 limitation has been

this Tribunal

if {gscribed Under Sub—SGCthn 2 of section 21 of the Act

has been given power to lcok into grievances

|

aﬁﬂs ng during the erlOd 3 years preceedlng the setting

.Tilook into the

bunal. The Aumln;stratlve Tribunals

Act came

grlevances arlsing upto the year 1982

|

5§&subJect to other 11m1tat1"n. prima facie appliCant s case

is barred by |limitation of

" the judgment
] was

" this applicaLlonLalao passed long back. O.A.No.

K.K.Goswami vs. Union of

29.6.94. The
on 24.8.95 .«

liable ‘to be

Secticn 21. Apart from

Tndia & Ors. was decide

The application on this ground itsel% is

thls

on the basis of which the applicaﬂt‘has made

394/90 =

on

‘ -
SLP arising from this judgment was Qecided

F

dismissed. Not only that the same issues

K

‘:‘havé been considered by tre Chandlgarh Bench in Vinod

Kumar Jhajhria - 0.2.1122/HR/96 dated 14.10.97 and by

the Supreme

'officerS"Agsociation & another vs. Union cf In

Court in Tamilnadu Administrative Services

| . :
dia & Ors.

|

A contd..?
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Q ®decided on 19.4.2000 and reported in AIR 2000 SC 1898. In
this case the Members of Tamilnadu and Haryana State Adminis-
a , trative Service Officers sought difection from the Supreme
“ Court to the respondents®to encadre of State Deputation |
Reserve post, ex cadre ppst and temporary pést manned:.by
the IAS cfficersfcr a continucus peribd of 3 years. Their
plea was that some posts wh::h have not been included in
item No.l1 of the schedule to the IAS (Fixation of Cadre
Strength) Regulation were be:ng mannédby IAS COfficer ang
these posts were in existence for decades together. and such
posts have not been encadred. Consequent to the failure of
the respondents to e¢ncadre these posts, the petitioners
_were dénied their legitimate right of'being selected to
the IAS. It was held 'y the 3upreme Court as-under :

.

-« oIt is a well=-settled principle in
scrvice jurisprudence that even when
tiiere is a vacancy, the State is nct
beund to £i11 up such vacancy nor is
trere any corresponding right vested
in an eligible employee to demand that
quvh post be filled up. This is because

e decision to fill up a vacancy or
not vests with the employer who for
godd reason; be it administrative,
economical or policy, decide not to
£ill up such post(s)...”

The Chandigarh Bench of the Tripunal in - _shr uVinaod: -
Kumar . Jha jharia's case alsc held as under

o : “... While the firdst notification amended

C the cadie steength regulations in respect
of Madhya Pradesh cadre in order to in-

. . v ’ crease the nuaber of vacancies in promoticn

o ’ , A quota in the IFS cf the said cadre after

Tl : taking into account the senior duty posts

o, ) ; as alsc Central D@putaticn Reserved i.e.

N Lo : item Ncs.l, 2 and 5 of the cadre 1Stgength
Regulaticns . However, by the second '
nctification issued on the same date, the
recruitnent rules were also amended accor=-
ding tc which the number of persons
recruited under Rule-8 in any State would
not at any time exceed 33 1/3 percent of
the numner of posts shown against items 1
and 2 ci the Cadre Steength in relation
to that State 1in the Schedule to that
Cadre S3trength Regulations.

With z®f the issuance of the aforesaid
Notification, it was made known to all

L C LWl oo
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Similarly in Tami

Case the Supreme Court has held as under :

i

the State Porest officers’ serving in
diffarent States that the Notification

of the Govt. of India was explicit not
to provide promction quota mcre than
3373 percent of the number of posts

shown against item No.l and 2 of the
Cadre Strength in the Schedule. Thus

if any member of the State Borest Service
had any grievance, he ought to have.
challenged the legality of the above
Stated provisicns within the prescribed
period of limitation. As pleaded by the
applicant himself, he became eligible for
appointment to the IFS in the year 1988.
He did not challenge the above stated
provisions till he filed the present 0.A.
in tie year 1997. Even in the year 1993,
the applicant was considered and placed
in the select list, and the promotion
quota was calculated in terms of the

|adbove stated Regulation. The applicant

did not question the said method of

calculation of prokotion quota within . o,
the period of limitation even after his L
placement in the select list of 1996.

In this background, if the claim of the
applicant is accepted at this stage  the
retrospective increase in the promction
qucta in the IFS Cadre of Haryana is
bound to adversely affect the seniority
of those directly recruited IFS Officers
who have been appointed during thds long
interval of 8 years from the year 1989

til]l date. None of them has been impleaded

in the arrey respondents in the present
OOA. . . s : T

lnadu Administrative Service Officers®

“The petiticners further contend that
similar relief was granted in the .

case of applicants who filed original
applicaticons before the Jabalpur Bench
and Calcutta Benches of the Tribunal,
and there is nc reason why the petitio~
ners should be denied such benefits.
The Union of India has explained in the
counter affidavit that those are isolated
jcases where promotions were given on
the basis of the directions issued in
thie original epplications as well as
contempt petitions, and the same should
inot be trested as a binding precedent
in every cther case. We notice that as
per the statutory provisions, the
encactring of posts can be done only on
certain fact situations existigg and
|further it will have to be done on a
review to e conducted by the Central
Government in consultation with the
State Governments and on being satisfied

| ¢ _,.kk-&(w&yj |
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that an #nhancement in the cadre strength ‘

of .encadring of certain posts is necessary

in the administrative interest cf the

States concerned. Until such encadrement

takes place, nobody inclucding the -

petitioners could stake a claim to

consider their case for prcmotion to

those ex-cadre posts. Therefore, such

right to be ccnsidered for .promotion,

in our considered view, would arise only -

from the date of encadrement which

having been done with effect from 1998
.only, we do not think that as a matter:

ot right the petitioners are entitled

for retrospective seniority.

In liéht of the above, we are of the
opinion that the petitioners are not
entitled tc the twin reliefs sought for

I by them i.e. for a writ of mandamus to
PP &;>\\ encadriny the ex-cadre/temporary posts,
i {ijT:§Q?,- sc also for a writ of mandamus for the
™~ e retrospective seniority in regard to
‘ tha posts already included in the State
L S IAS cadre strength by virtue of 1997
) P ) amendments . ®
A < .
3 :
*gme learned counsel for the applicant has referred to the

E&i@Eﬁefﬁgdgment in $.Ramanathan vs. .Union of India & Ors.,

NS T

reported in (2001) 2 sCC 118 for the submission that ife
statutdry powefFiS‘ngén\€gra authority, duty:#srcast on
the authority to comply with the requirement of 1aw

and a relief due to an applicant could not be denied on

the plea of administrative chaos,unless based on materiéls

on record. He submitted that in view of this judgment.as
tne'statutdry duty was cast on the respondents to propérly
consider the case cf the applicant in the light of the
judgment in K.K.Gcswami's case and the judgment cf the

~

Calcutta.Bench cf the Tribunal.

5. . We have perus~J the judgment of S.Ramanathan's case.
In this case the triennial review under_Rulé 4(2) ~f IPS

_ which '
‘Cadre Rules, z@ was .tue in 1987 but was initiated in 1989
and Was'completed in '1991. The applicant in that case had

approached the Central Administrative?Tribunal for appropriate

directions. There also a pleag was taken that thé apblicant
1 ( k.K\AS(”n\}\\~7>

contd..l0



had approached the Tribunal peyond 1

PP

i e A :

P

S ' ,.‘consif_derihg all

e

BBl

owevér, be no

PR

2

SR

‘in that case as under

In the case refarred to by the le

was alive as the ap
Wwe £ind no reaso

‘ffdismiQSed; Acco

o i - ,

- 1.C‘ -’

.

"

this submission inasmuch
approached the Tribunal,
competent authority re
cadre strength in the
thercfore, it canndt

|  has been laches on the par

Aappellants.to approach the Ad
1)

Tribunal. . «-

n for the belated £ilin
the facts the application is
rdingly the same is dism

order as to costs.
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determined the:
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imitation. It was ‘held
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the appellants

id‘that'there
t of the . -

ministratiye

arned counsal the igsue
plicant vﬁad taken steps-td mo&e‘£he
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