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21/2000 on the ground that these appli-
cants though initially recruited in the

. North East Region, they were subsequently '

trénsferred and therefore their cases
did not fall within the category of the |
others. ' '

We 'have given our anxious considera-

i

tion on the matter. Considering the facts
and circumstances, more particularly the

V “pleadings in the 0.A. & we are of the

opinion that it would not be appropriate
to exercise the review power under Sectlon

122(£) of the Administrative Tribunals

.:5pt 1985. The facts pleaded were duly
considered and if $he decision was made
&frohesusly’ iﬁ‘?ééﬁﬁét bé éeﬂf:éétéﬁ b,yrwasr«'

o

of reView.- e ' ' “
The application is accordlngly dlc-

missed. There shall however, be no order

W

as to costs. = - e C '
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IN THE MOTTER OF:-

A petition under Section

2R ﬂ“’\
the Central Administrative

Tribunal Act, 1985 pr g for

e

aof the common Judgment and

crder dated passed by

i

HH

PTRRROESS b

the Hon ble lrlwunal in ..  No.

21 o f 2000 along with chther

Casas .
~AND -

ri Louis Hhyriem,

Duperintendent,

Mational Sample Survey

Organisation.

igendra Nath Majoni,

endant,

ot

Superint

Mational Sample Survay

rganisation..

Thaneswar Malakar,

Superintendent,

National ZHample Survey

Faetitioners.

gpllcanmnn

Organisation.

ARMEY

.

AW

s




: 1. The  Union of 'Eﬁdia?.
represanted by the Decretary,
Ministry of P;amniﬁg; Emﬁartwv
ment of Statistics, Shardar
Fatel Bhawan,

Mew Delhi ol 10001 .

e The Director Hational Sample

Burvey (Organisation, (Field
L

Department of Statistics,
Government of India, C—-Block,
x o Floor, Fushpa Bhawan,

Madangir Road, .-

-~ ‘

Maw Delhi-1100672.
Ea The Fegional Resistant
Dirsctor, Mational  Sample

Survey UOrganisation, {(Field

Operation Division) Meghalaya
Regiamﬂ Oalk L.and Roard,
Shillong-793001,
N -v Opposite Farties
Rwﬁémnﬁégggwwwm
The Humbles petition of the
’ ) above named petitioners:

13 That the petitioners as applicants
filed the 0.A. No. 21 of 2000 before this
Hon'ble Tribumal praying for continuation of

.

payment of Special Duty Aallowance in ahort,

B 7 |
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(S.D.A.) and also against stoppage and
recovery of Special Duty Allowance vide Office
Memorandum No. .“Q/ﬁ@gh/qq’fiwimﬁﬁ dated 09

1 1 o C,I) C‘;}_ .

o ' That the Hon'ble Tribunal was pleased
to admit the Origimal Application HNo. 21 of
2000 on 21-0G1-2000 and also was %m please tﬁ
ﬁt&yv the impugned recovery of Spacial Duty
Allowance urntil fumt her orders., |
a5 That the above Original Application
Was finally dieposed o by the Hon"ble

Tribunal on 2Z-12-2000 with other 17 cases

.

relating to payment and recovery of Special

Duty Allowance.

4.1 That the applicant got ‘the copy of
the Judgment and Order dated 22-12-2000 passed
in 0.4. No. 21 0Ff 2000 on O0Z-01-2001 Ffrom the

applicants” Office which was sent by the

Hon'ble Tribumal’s Registry.

that

o]

That the applicants bheg to stat
their case is not common with the leading case
of  the Common Judgment passed in 0.6. No.

149799 and others.

& That your applicants beg to state
that they have All India Transfer Liahility %n
pra«ﬂxgil and  they had served in different
parts of Inﬁia'aﬁ: InvethQA bor and Assistant
EUQEWiﬁt@ﬁmet in the Mational Sampls Survey
Organisation. HNow all of them are posted in

the North Eastern Region.



71 That your applicants beg to stats
that the applicants are entitled $or Special
Duty Allowance as per Office Memorandum No,
20CL4/2/83-E.,1V dat@d_li4~13w83' and  20-04-87

read. with 0. M. Mo. 20014/146/86 E. CIT (R

dated 1-12-88. This aspect has been clarified

by the Cabinet Sevretariat, Government of
India, Office No. a2/ -EQ~1~1799 dated

OF-05-2000. In the said order para s (VY it

has bsen stated that tan amployes hailing

from @ N.E, W@gimngv posted o Mok Fegion

initiaily but subsequently transferred out of

/

M.E. Region but re-posted to the N.LE, Region

atter some time serving in non-N.E. egion’
are entitled to get Sﬂﬁﬁial Duty Allowance and
the ilmpugned recovery and stoppage of Special
Duty Allowance was issued to applicants of the
e, No.o 21 of 2000 vide 0.M, No. 128/ Megh/99/
1731325 dated 09-11-99, HBut in the O.A. iﬂ?/??
the lesading caﬁé auf the said Common dJudgment
the impugm@d Office Order.was issued on 122G -
1999, Mence, no recovery of Special Duty
N

Allowance has also been ordered hy;ﬁhe'Hon‘hlm

impugned order passed by  the Respondents of
Ouf. 149/99 the 1mading case of the impugned

Judgment.

Annexure-éd is the copy of the letter
issued by T e Cabinet Secretariat
vide UD No. ZO/12/99-EA-T~1799 dated

Py

QE=-05-2000,



21 That the applicants submit that Ffrom
the above facts and circumstances it is afit
case for review of the Common Judgment & Order

e in 0.8, No. 2L of

dated IZ2-12-2000 pass

2000 on the following amongst other

Grounds:

T3 For Lhat there has been &N |rror

Yo
apparant an © bthe records resulting

4

miscarriage of justice and as suchy,

it is fit case for reviewing the

B

Cammon Judament passed b?‘ this

Hon'ble Tribunal.

111 For that the applicants are prachi-

mally sehedulad with éll India

Transfer Liability arl they WE I 6
posted at different places of India.
£ s by, they are entitled for

1

payvment of Special Duty Allowance.

1111 - For that the applicants are entitled
for payment of Special Duty Allowance
as  per (Cabinet Secretariat, Govern-
ment of India clarification dated 02~
bﬁwﬁ&&& in consultation with Ministry
0 f Finances (Department of 2w pen -

diturel.
vl : For the Impugned order of Stoppage
’ and Recovery of Special Duty Allo-
WA CE to the petitioners by the
Opposite parties on 09-11-9% not on

12011999 as per Common Judgment

Y
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dated 22-12-2000 passed by this
Hon'ble Tribunéli in 0.8, No. 2 o f
2000, |

For that the Opposite partiess has
mislead the Hon ' ble Tribunal that the
petitioners A ﬁmt; entitled far
cantinuation of payment of ESpecial
Duty Allowance and as such, it is a

fit case for revieswing the Judgment

2
t

{
o

and Order dated EZ-132-2000 passed by

the Hon ' ble Tribunal.

\

Undear the facts arnd ﬁircumgtahﬁeﬁ
stated above in this Review petition
it is most respectfully praved that
the Hon'ble Tribunal may be pleassd
to admit this review application and
call far - the FRecords and afbear
h&afing the parties review the

Impugned Judgment & order  dated 22-

{]
3

1223000 passed in Original

i
i

Application Mo. 21 of 2000,

Further, it is praved that pending
disposal o f the Reviaw Fetition
operation of the Impugned Judgment &

Order dated 2E~LE~2000 passead in

Original Application HNo. 21 of 2000

may kindly be staved.

this act of kindness vour petitioner

in duty bound shall sver prav.
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AFFIDAVIT

Dwijendra Math Hajong.

i Bei
Superintendant, National — Sampls Survey
Organisation, working under the OFffice of the
Regional fAssistant Director, National Sample
Survey Organisation (Field Operation Division!
Meghalaya Division, Oak Land Road, Shillong-1,
Pelitioner No. % of thiz instant application
amd as authorised to sign this affidavit on
hehalf of other petitioners do hereby solemnly

affirm and declare asg follows:

1 That I am the petitionar ~ No. oy
applicant No. 2 in the instant case and [ am
competent to swear this affidavit and I am
also Fully acguaintad with fachs and

circumstances of . the cass.

= C  That the statemenits made in  this
affidavit and in paragraphs No. b 2/EW G
are true to my knowledge

2, ¢, 1
‘/tm

indormation and those made in the rest ars

o

and those made paragraphs No.

— A true

«

ny

my humble submissions beforse this Hon'ble

Tribunal.

And I signed this affidavit on this
T day 794, of January, 2001 at Guwahati. -

o}

Jentified by me: .. —— ' ‘
{ %MJL NS?thlLbhb
Deponent

.

Solemnly affirm  and swear
hefore me by the Deponent who
is identitied by Mr. Adil

AGhmed, Advoocate.

' Qoo
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subyjeot 2= U,CCLal Duty rllowance for. vaillan employses of- the
- central Government servinq in the States and Undon
Tercitories of lorth fastern Regicn - regarding.

o s s 6 4d

G5B Directorate may kindly re
au

r Lo thedr U
AL/99(18)-2369 dated 31.3.2000 on the ec

e

ubject mentiloned
2.
RT/99(18)-5282 dated 2,9.1999 have been examined

p with our Integr

N~ Expenditure) a

5 x

Iy

1

wwler for information, guldance and necessary action

ST e e SRR i e T

i) The Hon'ble Supreme Court in their

Jjudgement delivered on 26,11.95 in

Writ Petition No.794 of 1236 held

that civilian employees who have
- All Tndia transfer liability are

‘ entitled to Lh® grant of SDA on
, A bedng pocted to any station in the
e H.TE. reglon from outside the region,
and in the fellowing situtation whether

a Central Govt, emplavee would be eligible
for the grant of SLA ]wup*ng in view the
clarifications issucd by the Ministry ol
Finance vide their U0 Ho.11{3)/95.%,1I(R)
dated '7.5,97. .

a)//& peTson belonygs to outside I.g,rub3>n bhut
‘e is appointed and on £irst appointment
_ p”“f@d'ib tihe N.Z.Regicn afier selaction
' Lharough direct recruitmént based on the
recruitment made on all India basis and
having a ccmmon/centralised seniority list
and All India Transfer Liability&/,

H)  aAan employee hailing from the NE Reoion

on the basis of an A1l India rec
test and bornz on the Centralisc
service comnon seniority on firs
nd pested in uhe MJE Regi
ALl Indin Transfer Ldizability,

AL} An ewployee kelongs to H.EJRogion was AT
¥ 3} or D! employes hased on local
raecruitmant wvnen thare vwere no cadre rules

for ho poot (prior to grant of @Hn vide

Ministry of minwnee OF Ho.20014/72 /830, 1V

dated 14.12.83 und 20.4.87 read with

\r

The points of doubl raised by 81 in their W

ated Finance and Mindstry of Finance (Depa
nd clarification to the points of doubt is

NoLA2 /00
in consultatinn
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i1 20014/16 /g6 L.I1(B) dateg l.12.88)
bt subsequently the POSt /cadire wag
centraliceq with conmepn seniority list
Promot.ion /a1 Ihdia Trangfer Liability
clte., on his continuing i the ng Eggion
though they wcan o Lransferreg out tq -
any placc outside the NE Region having
Al Indig Trans for Liability«
iii) An employee belongs
: 8 sequently Pos teyd

Vhethap he will be eligible for sps LE
postgd/transferred Lo i Reglon, e is b// YEg
also having a SOMMOA ALl fndis e Rt

zniority.
and ali India Transfer Liabllity.

/ﬁh) An emplovee hailing from nNg Region,_posted'

ally bud.subsequently
transferred out of

to NEVRegion and
Outside wg Region,

NE Region but Te~posteq YES
to nE Region after som=tine Serving in non-.
NE Region, v’

V) The MOF. Deptt.os Expdr. vige their yn
No‘ll(B)/95~E.II(B) date

Sl ‘ > employee,
clarifieq that a mere *lause in the 3
APpointment order to the 2ffect tp
the Dersen Coilcerned ig liable tg be
tranéferred
Make him e j
Special Dut
Nation of the admis
SDA Lo any Contral
Ciplovecs having a1
Liability Will be by
a) Whether LTecruitnernt to the
Service/Cadre/Post has been page
.on'All~India;basis~TB) Whethey
gromotion js 41, done on the basis
Promotion based
On common Seniority fop tbe.service
Cadre/pPost gq 2 Whole Aa) in the casc
of SSB/pGs, there is™ 4 conmon rearny, ..
MENL systom gy AT il D gy
Al peromgt Jong 1O A loo - done on the
bag i CL ALL Ingig Common Seniority
bas ig |, Based on the above Criteria/
tasts g1 tmployecs rearuited opn the
ALl Iindig bhasiaq andg having ad Commnop
seniority list of ALl Inaig bas i
for'prcmotion ete, are eligible for
the grant of SDA irrespect ive ©f the ’
Fact that the employee hails frop NE
Regyion op posted tg NE_RegiQn frem
Qtside the NE Regiong -

”

ferreqg out
india Transfer

: ADA Contu...B(M.,.
~' \,/’; <.
‘ &ﬁyﬁw ‘

In cése the

‘ . hailing f£rom
at NE Region e
Posted within

anywhere ip India does net VE Region he
gible for the Grant of . is not CRL I e
y‘Allowance. For dotermi - Lo Sha LLLY he

sibillty of Lhe i5 onee tra
Tovit, Clvilian ;

.,
Ay

of that Region,
aPplying tests .

- o e o s am e o

- o e
.- ‘
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vi) Based on podnt (iv) above, some - ¢ 1€ has already
of the units of s5B/DGS have been clarifiad .
author ised payment of SDA to ' by MOF that a mn

* the cuployees hailing from NE clansce in tho
R%mm1wmxmm£dwmhﬂ1UM appointment orde
ME Region while in the case of _ regarding ALl
g others, the DACS have objected - tndia Transfer

payment of SDA to employees - - ’ Liability does nov '
hailing from NE Region and . .  make him eligilble }
posted within the NB Region for grant of 8L, ;
irrespective of the fact that g g
their transfer liability is L eew
ALl India Transfer Liability R g
or otherwise. In such cases. : i
what should be the norm for - , : e
payrent of SDA i.e. on Lulfi-
1ling the criteria of All India ;
recruitment Test & to promotion . '
of ALl India Common Seniocrity - AT
basis having been satisfied arc . f
all the employeds eligible for f
the grant of SDA. i

vii) vihether the paymant made to some The payment made 1.0 4

* employees nailing from NE Region employeas hailing é

and posted in NE Rogion e from N Region & :

. C . recovercd after 20/9/1991 i.e. posted in NE Rogiom 1
" - 7 the daterof decision el-Loo.ooo be recovered fron :

- ' Hon‘ble supreme Court and/or " the date of its N
wnether -the payment of SDA should =~ payment. It may: g
Lo allowed to all cmployces _ralso be added that - &
including those hailing from {1B the payment made '
Region with effect from the date to the ineligible .

’ of their appointment if they have employecs hailing %'
: #11 India Transfer Liability and from NE Region ard
., . arc promoted on the kasis of Aall posted in NE Reglior .

' —~ india Common Seniority List. be recovered from ~-|
- ' the date of paymoit |
’ or after 20th Sept, |
94 whichever .is :
later .
2.0 - This issues with the concarrence of the Finance Divisio :,

cabinet Secretariat vide Dy No.1349 dated 11.10.99 and Ministry
of Finance (Expedditure)’s 1.D.No.1204/E~II(3)/99 datcd 30.3.2000,

g 3/~
Py . : ( P.1. THAKUR ')
. DIRECIOR (SR)
1.8hri R.5.Bedi, Director, ARC
‘ S 2.80rd R.P JKurcel, Director, S8
3.8rig (Retd) G.s.Uban, IG, SFF ) : “
4.5hri S.R.Mehra, JD(PsC), DGS MWy
5 ahri Ashok Chaturvedi, Js(pers), RARW ') ‘
4 6.Snri B,5.Gill, Director of accounts,DACS
i 7.8mt.J. M. Menon, pDirector-Finance s), Cab.sectt, : A,
i 8.0l K. ..Jnspal, CIOn, CLA . Y
j :

L SRS

s
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IN THE CENTRAL ADMINISTRATIVE TRIEUNAL
GUWAHATT BENGH |

v

| CRIGINAL APPLICATION NO..140 OF 1999.
(AND 17 OTHER CRIGINAL APPLIGATIONS },

(O.As 217,274;297,296, and 187 of 19985 18,21,223, 29 380 and
8T of?lgréf;’ m’\x%’? as; 53 8 534

+

OS_‘irl]'.?_n, -z;l;yp42'8“’éhd 234 of. 20003

Datexof.decision - December,22, 2000.
THE.%\,{CN'BLE'MRo JUST ICE DON} CHCWDHURY,YVICE-CHAIRMAN

THE BON'BLE MR. M.P. SINGH, ADMINISTRATIVE MEMBER.

1.! Ordinance Depot Civil
© Workers' Union,
- Mgsimpur, P,0. Arunachal,
~ Dist Cachar, Assém..
2. Sri .Badal Ch Dey,
.. Presicent,
Ordinance Depot Civil v
" Workers' Union, w
Masimpur, - o ‘ )
P.0, Arunachal,
Dist Cachar, Assam,

3. Sri Badal Chandra Dey,. v
~ 3on_ of Late Birendra Chandra Dey,
Vill. Badarpur Part«I1I," '
. P,O, Nij Jaynagar,
(via Arunachalg,A
~ Qachar, Fin 788025.

- sri . Salim Uddin Barbhuyan, : o
~son of Late Abdul Hakim Barbhuyan, -
-‘Village~Uzam.Gram,P.O.Nij Jaynagar,
(via Arunachal) Dist Cachar,Assam.

(Applicant Nos.3 and 4 are effected
. membpers of-the.aforesaid.Association,,
‘working under No.'L Det 57 Mountain
- pivision, Ordinance Unit as Mazdoor ).

| o ~ APPLICANIS
By Advocates Mr. J.L. Sarkarx, Mc. M. Chanda,
| Mrs.5, Deka and Ms U. Dutta.
. ~ Versus -
1. Union of India, ‘ ' '
" Through the Secretary to the Govt

of India, Ministry of Defence,
New .Delhi.

e 18
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2! Offiger Commandlng,

§7 Mountain Division,
Ordinance Unlt
_ C/O 99 APO.

3. LAO (A),

Sllchar, M3 simpuz - Cantonment,'
"No,'\ Det 57 Mountain Division,

G/0°99 APO, ‘
| - RESPONDENIS ,

By Aﬁvgcate Mr. B.C. Pathok, Addls d;é;s;c.

JUDGMENT

M. P. SINGH, VEMBER (ADMN.) - o

By filing this O.A. under Section 19 of the

Administrative Tripunals Act,1985, the applicants have

challenged the lmpugned order dated 12th January, 1999

uty) Allowance granted in the light

No.200l4/3/83 E.IV dated l4th
m No,F.No. 20014/16/

whereby the gpecial (D
of the Office Memorandum

Decembex, 1983 and Office Memorandy

86/E‘1V/E 11(B) dated lst Decembev
The applicants have

1988 1s now sought o

be recovered by the respondents

sought relief by ppraying t

12¢h January, 1996 (Annexure~4) and 12th January, 1999 °

(Annexure-S) be quashed and set mSlde and the respondents

pe directed to continue to pay S.D. A.
association in terms of 0. M.
1988 and 22nd July, 1998.

to the members of
the applicant dated l4th
1983, 1st December

Decgmber,
also soughl direction to the

The applicants have
very of any part of S.D.A.

respondenes not to make any reco

already pald to the members of the applicant association.

Q;Shﬂuyﬂ\_,,///”/// %ffii/,} page 3 ;;;
s)fpﬁa

hat the Office Memorandum dated

-
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2. The cause of actlon, the issues raised and rellef
SOught for in this O.A, are same aa rQLqu in O.A., No.217/

98: (All India Central Ground water Board Employees Associa-

' :-tion,:North Eastern Region‘Central Ground Watér Board,

Tarup Nagar, Chwahat1~5 and others - Vs ~'Union of India and
otheps),, (2) 0.A. No, 274/98 (Srl Dulal Sarma and others !-Vs=-
UhiOn of India and others), (3) 0. A, No., 18/99 (National
Federation of Postal Employees Pos»men and Gr.Q = Vs = Unlon
of India and others), (4) 0.4, N0.21/99 (hakhon Ch. Das and
others - Vs - Union of India and others), (5) O.A. N0.282/
2000 (Rabi Shankar Sea) and others ~ Vs =~ Und.on of India and

others),6)0.A. No,223/99 (Shri K. Letso and others = Vs -~

" Union of India and others), (7) O.A. No,208/2000 (Krishanlal

 No,23/99 (Ordinance Mazdoor Union and another'~ Vs = ‘Unlon

of India and pthers),~ ‘(9) 0.A. No0,24/2000 (Ramani

' Bhattacharyya - Vs - Union of India and others), (10) O.A,

N06.21/2000 (5ni Louls Khyxiem &nd others - Vg - Union of .
India and others), - (L1) O.A. No,428/2000 (SriTi, Ahmed
ghd'others -~ VS Union of India and others), (12) O.A.

 No. 297/98 (Blswajlt Choudhury and others - Vs - Union of
'India and. others) (13) 0.A. No. 380/99 (Smt. .Sanghamitra

Choudhury and others - ,V§,-: Union of.India and others),
(14) O;A.'No.296/§8‘ (Dwiﬁendra.Kumar Debnath and others =~
Union of India and others), (15) O.A. No.187/98 (A1l Assam
M.E.S. Employees Unibnvand another - Vs ~ Union of India and
others), (16) O.A. N0,234/2000 (Gautam Deb and others = Vs
Union of India and'others), (17) O.A. No.81/99., (Sri Nitya
Nanda Paul = Vs — Union of India and others) and (18) O.A.
Ne, 84/2000 (Subodh Ch Gupta and 56° others - Vs - Union of

Ingia and others). We, therefore, proceed to hear all the

o et
g -

Saha-and others - Vs - Union of India and others), (8) O.A.™

It -
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cases together. Among\these 0.4s, O.A, No. 149/99 is to ) \\

treated as 3 leading case and the orders passed in this

<

O.A, shdll be applicable to all other aforesaid 0. As.

3. The brief facts as stated in O.A. No,149/1999 are

that the applicant No 1 is an association of Group ‘DY
employees represontlng 155 persons working under the Officer
§0mmanding No,l, Det, 57 Mountain pivision, G/0 99 APO. The *
applicant No,2 is the Preoident of the aforesaid association
and the applicant No.3 and 4 are the affected mombors of the
said association. They are civilian Government employees
working under the Officer commanding of the aforesaid Mountain

Division.

4, ' The Government of India granted certain facilities
to the Central Government ¢ivilian employees serving in the
states and Union Territorles of North‘Eastefn Region vide

DOffice Memorandum dated 14th December, 1983, As per clause

C '\'w:
;fII of ‘the said memorandum, Specxal (Duty) Allowance Was

'/grapted to the Central Government civilian employees, who
have all India transfer liability on posting to any‘station
.in,the North Eastern Region. The respondents after being
_satisfiled tha{ all the members of the sald Association who
are civmllan GCentral Government employecs are saddled with
all India transfer 1liability and are, therefore, entitled Y
4o S.D.,A, in texms of the office memorandum dated 14th
December, 1983 and office memorandum dated 1st December,:
l988.’fﬁe special (Duty) Allowance was accordingly granted
to the members of the applicant. association. the Respondent

No i3 issued the impugned order dated 12th January, 1999

ng\\//,/ wherein ..
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wherein it is stated that in vlew of the Supreme Gourt
judgment, the persons who belong to North Eastern Region
would not be entitled to S.D.A. but the said allowance would

be payable only to the employees posted to North Eastern

‘Reglon from outside the region. All the industrial

persons working also fall within the same category and;tLgL/‘*v
further requested to submit a list of employees showing
permanent residential address for verification for entitlement

. odro - .
of S.D.A., It was fusther instructed to start recovery in

" respect of the employees who belong to North Egstern Region

With,effebt from 21.9.1994 in_instalmeqts. As such, the
applicants apprehend that in view of the instructions issued
through impugned letter dated 12.1.1999, ‘the respondents may
start recovery of S.D.A; from the Pay Bill of May, 1999. The &
action of the respondents to stop the S.D.A..to the members |

of the applicant association is without any show cause notice

“4\8Y and without following the principles of natural justice,

R ' On an enquiry made by the applicants, they came 1o

know that the Government of India while issuing the office

memorandum dated l2th Januaiy, 1996 clarified the position
regarding the en?iilement of S.D.A. In para 6 of the said
office memorandum, it is stated that the Hon!ble Supreme
Gourt in the judgment dated 20th September, 1994 (in Civil
Appeal No, 13281 of 1993). upheld the submission of the Govern-

Were &
~ment civilian: employeegyifWho have all India transfer

:llablllty are entitled to the grant of S. D.A., on being

posted to any station in the North Eéstern Region from outside

the région and S.D.A, would not be payable merely because of

Qgt\v/// lL}ith | | the clause «..

A
I ,



the clause in the appodntment order relating to all India

transfer liability. It is also stated that the Apex Gourt

VB
.akso added that the grant of this allowance only to the

the region would not be
4 of the

of ficers transferred from outside’

violative of the,peri$iQns contained in Article 1

Gonstitution as well as the equal pay doctrine. The Hon'ble

Supreme Court further directed that whatever amount has

already been paid to the respondents or for that matter to

other similarly situated employees would not be recovered
But a contradictory view has been taken in regard

from them.
to recovery of the Special (Duty) Allowance from the'appliF
dated 12th

-cants vide para 7 of the office memorandum
i N

Januafy; 1996, The relevant para 7 of the office memorandum

S
.
>

vas b
dated 12th January is as follows ¢

W{n view of the above judgment of the Hon'ble
the matter has been examined in

Supreme Court,
y of Law and the

consultation with the Ministr
following decisions have been taken ¢
aid on account-of SDA to

'3} tho amount already P
e 20.9.94 will

the ineligible persons on O befor
be waived; &
11) the amount paid on account of SDA to ineligible
persons after 20,9.94 (which also includes those
casaoiin respect of which the allowance was pertainin~
to the period prior £0-20.9,94;, but payments were =
_ made after this date i.e/ 20.9.94) will be recovered.”

Y

6. According to the applicants, the Hon'ble Supreme

"eourt keeping in mind the possible hardship to the low paid

s directed not to make rocovexy of tho 5.D.A. which

employee
After a lapse of

is already paid to the employees.

considerable ...

!
[
[
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consideraple period, the respondents

have now sought to
recover the amount of S.D.A. paid to them after 20.9.1994
.Aggrieved by this, they have filed this O.A, seeking

relief as mentioned in Para-l above.

6. The respondents have contested the case and stated
in their reply that in order to retain the services of c1v1llén
employees from outside the North Eastern Region, who do not
1like to come to serve in the North Eastern Region being a
difficult and inaccessible terrain, the government of Indis
prOught out a scheme under the office memorandum dated l4th

s ‘ December, 1983 thereby extending certain monetary and other
benefits including "Special (Duty) Allowance“ (in short SDA).
While the provlslons of the office memorandum dated l4th

December, 1983 were wrongly 1nterpreted which raised some

-

s TTS?; - confusion relating to payment of S.D. A., the Government of
%gi;;:“.';;kitﬁhlIndla brought out a clarification to remove the ambiguity of
{fuz? ?ﬂa‘“‘the earlier office memorandum dated 14th December, 1983 by the
zgfgh\' | f¢/;:off1ce memorandum dated 20th April, 1987 and also extended the

'&;f‘ ; benefit to Andaman, Nicober and Lakshdweep Islands._Accordihg

to this clarlflcatlon for the sanctioning of 5.D.A., the all
India transfer liability of the’memberé of any service/cadre

or incpmbents of any posts/Group of. posts has to be determined
by abplying the test. of recruitmeﬁt zone, prOmotion'zone et
i.e. whether recruitment'to.the.service/cadre/posts has been
made on all India basis and whether promotion is also done on

. the basis of all India zone of promotion based on common
seniority for the service/cadre/posts as a whole. Mexe clause
in the appointment order that the person concerned 1S liable to

be transferred anywhere in India does not make him eligible for

the grant of S.D.A.
Mo A)fm”
/(2,

0

page
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. 7. ,,; Thereafter, a number of'litigations came up
2 o ~challenging the non-payment/sﬁoppagé'of payment‘oflSQD:A;~to .
' cettain ‘classes of employees who wexe n0t CQmiﬁg within the
, zone of consideration as sfated in the pffice_memofandum
y | gaped 14th December, 1983 and 20th ‘April, 1987. The |
| ‘Hon!ble‘$upreme Court ih'civiluAppeal Noﬁ3251/93 vide judgment‘m'
g . dated 20th September, 1994 held that the benefit under the
office memorandum dated 14, 12*1983 read with offlce memoran-
- ~dum dated 20.4,1987 are available to the non~resxdents of
North Eastern Region and such disg;;minatiqn‘denying the
s\ _ ' 'benéfit to the residents civilian émplOyees Qf.the region is
; not viOIétive of Article 14 and 16 ofvthe Constitutidn of
S India! It has also been held that as per the office memorandum
L dated 20th April, 1987 the S.R.A. would not be payable merely .
%ﬁ , - because of the clause ih the appoihtment orde:'tqﬁﬁhe effect
P that “the person concerned. is . llable to be trans ferred anywhere
5'{ f‘if'féﬁ}ﬁffianIndla. According to another dec1510n dated 7th September,
:*Qﬁ{f“'“" 1995, the Hon'ble Supreme Gourt in Givil Appeal No,8208-8213 '

st m-\

hql& as follows ‘- , L - : i

"’;ff“ NIt appears to us that although the émployees '

A . S " of the Gedbogical Survey of India were initially

| appointed with an All Indio Transfer Liabllity,
subaequently, Government of India framed a policy

- - that Clagsg C and D employees should: not be
transferred outside the Region in ﬂhich they are
employed. Hence All India Transfer Liability no
longer continues in:respect of Group C and D employees.
In tha£ view of the matter, 'the Special Duty Allowance
payable to-the Central Government employees having All
India Transfer Liability is not to be paid to such
group C and D employees of Geological Survey of India
who are residents-of the Region in Whlch they are

f ' : L Q§§1\“\//// J&%&JQA posted «..

W



posted. We may also indicate that such question
has been considered'bynthis Gourt: in Union of
India and others - Vs « S, Vijayskumar and others
(1994) 3 SCC 649." |

8. . This Tribunal in O.A. N0.75/96 (Hari Ram and

others =~ Vs -~ Union of India and others) vide judgment
dated 4th January, 1999 held that the S.D.A, i5 not payable
to those employees who are residents of the North Eastern |
Region. In persuance of the Supreme Court judgment, the
Government of India took a policy decision vide office

‘memorandum No,11(3)/95-E-II(B) dated 1l2th January, 1996.

PP According to the respondents, the applicants No.3 and 4

and those in Annexure~'I! are resident of North Eastern
Region and are locally recruited in the region and they do
not have all India transfer lisbility although the list

YA .
”d%as not indicate that these employees are either residents

Mleie 70 N ENEN

5 -'/:'Cs \
; ‘ﬁpf%ﬁorth Eastern Region or they belong to some other

' & 6‘:%’ .
,rﬁ;fon outside the North Eastern Region and pposted from

'.~f9utéide the region as per the office memorandum dated l4th
“"Dééember, 1983, In view of thé instructions contained in

the office memorandum dated 12th January, 1996, no S.D.A;
- has been paid after 3lst January, 1999. It was proposed to
recover the amount already paid after 20th September, 1994
to 31lst January, 1999. No recovery has been effected by them
so far, In view of the aforesaid legal position, the O.A, is

misconceived and cannot sustain in law.

'9; Heard both the learned counsel for rival contesting

parties and perused the records. .

S\

page 10 ...
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‘whether the applicants are entitled for the

| S.D.A. and“if not, whether the recovery
- of S.D;A;_already paid to tﬁeﬁ peyond 20,9
/effecped. The issue relating to the gfant
been considered‘éhd'decided_by.the Hoﬁ;ble
in Union of India and others = Vs - '

others, - reported 1in 1994 Supp (3) SGC 649

The questioﬁ for consideration pefore us is as to

- payment of
,Of.ﬁhe 5mount
21994 is to be
of S.D;A:

has

supreme Court

S,Vijayakumar and

, The Hon'tble

Supreme Cou;t in that case has held as undexr ¢

i ]

wye have duly considered the rival submissions

"and are inclined ko _agree with

" ghe contention

. advanced by the learned:A@ditionaltsolioitor General,

‘Shri Tulsi for two reasons. _The fi

~. close perusal of the two'aﬁoresaid.memoranda,

RGN of 20.4.1987; jearly shows that allowence in question

:“ % , 'tq‘?; was meant to attract persons cutside the No;th-EBStern

R jﬁJﬁh Region to work in thst Region because O inaccessibi”
I\ > }j,:‘;?ﬁ. ~lity and dLEfLcult tarnain. We have sald s©O because

even the

retaining”

retention has been made because it
jncumbents going 10 that Region-on

sy with what was stated in the memorandum dated
AL . 5971041986 which has peen quoted-in the memorahdum

need for the allowance Was felt for
ghe service of the competent officers for

service 1n the North Eastérn Region.

rst 1is +hat 8

1983 memorandum starts by sayind that the

nattracting and

Mention about
was found that
deputation used o

come back after joining there by taking leave and,

therefore,

the memorandum stated that thiS'period of

leave_WOuld be excluded while counting'the period of

tenure of

posting which was required to be of 2/3
years +o claim the allowance depending upon the period
of service of the incumbent.wtho 1086 pemoxandum makes

B : this position clear by stating that Central Govern-

_ment Civilian Emplyoees who have
Liability would be granted the al

- to any station to the North Eastern Regi.on".

All Indie Transfer
non posting
This

lowance

aspect o-e

along’

i



N
i
|

|
|

1L, In view of the critéria laid down by the Hon'ble ~
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. aspect is made clear-beyond doubt .by the 1987
Memorandum which stated that allowance would
not become payable merely because of the clause
in the appointmenﬁ‘order,relating to All India
' Tronsfer Liability. Merely because in the
"~ Office Memorandum of 1983 the subject was mention-
~ed as quoted above is-not be enough to concede
to the submission of Dx.Ghosh." A

.The position has been further clarified by the Supreme Court

vide their'judgment in Union of .India and others ~ Vs -

Ggo;pgical Survey of India Employees Association and others

‘passed.in Civil Appeal No.8208-8213 (arising out of S.L.P.

NoS . 12450-55/92) as stated in para 7 above.oh..i,cd L.l -

v

Supreme court in the aforesaid judgments;'the”applicants
are not entitled to'bthe .payment of ,S,D.Ao as .they
aie resident of North Eastern Region and thkey have been
locally récruited and they do not have all india Transfer

Liability. As regards the recovery of the amount already

‘paid to them by way of S.D,A., the Hon'ble Supreme.Court

in the aforesaid judgments has specifically directed that
whatever amount has been pald .to the emplbyees, would not
be recovered from @hem.' The_judgment of the Supreme Court
was passed on 202951994 but the respondents-on their own
had continued to make the payment of S.D.A. to the appli-

-cants till 3lflll999° The orders have been passed by

. the respondents to stop to payment of- S,D.A, only on

12.1.1999. The order passed on 12.1.1999 can have only
prospective effect and, therefore, the recévery of the SDA

alréady paid to the applicants would have to be waived,

’ / . {‘ .
;EXk’L,,z///// ﬁg&qté » ' page 12 ...
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120 ‘For the reasons recorded above, the O.A. is partly
‘allowed and the respondents are directed that no recovery

would be made by them of ’c'he amount of  S,D.A. already paid

t0 the appllcants upto 31.1, 1999

account of payment of S. D A,, has been recovered/W1thheld

fron ;cetlral dues, the same shall be refunded/released to

the ‘applicanu immediately.

The 0.4, is disposed of with the .above direction.

.No order as to costs.

In case any amount on

v
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