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GUWAHATI.  

1/ 	
URIGINAL APPLIC,.JION NO. 	

- 

.Appiicant. 

Versus 

at 

Union of India & Ors . . . . . . . . . . 	Respondents. 

F.r the P-'piicant(s). 	i 

1 	 For the.Respondents. 	 • , 

0EDF1E1ErISTF DMTE? 0RDE,R 

30.1.O',1 	Issue notice. Returnable by 

ZL L7. 7'-e 	4: 	6 weeks. List on 2.3.01 for ?sdznission. 

•: 

Member 	 Vice-Chairman 
S 	

)1 	 im 
: 

Q 	 . 	 2.3.01T 	
List on 30.3.01 as prayd for by 

the learned counsel for the respondents. 

eer 	 Viajrman r-I plPvtA ' 	

pg 

'- 

	

 
30.3.01 	Mr A.Deb Roy, learned Sr.C.G.S.0 

for the respondents prays for some time 

	

li 	to go through the matter. 
--1s-- 	2— i 

List on 23.4.01 for further order. 

H 

Member 	 Vicê-ffa!rian 

) 	23.4.01 	Heard Mr A.Ahrned,learned counsel 
/ 	

for the applicant and also Mr A.Deb 
- 	 Roy, learned Sr .0 .G. S.0 for the respon- 

, 

	 dents 

94~ ,_, 	 By this review application the 

2 2JOapp1icant has sought for review of the 
1• 	

order dated 22.12.2000 passed in C.A. 

-- 	 / 	
contd.. 155 5 
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N 	/ R.A 	4/2001 

C1 -. 

• 23.4.01 	21/2000 on the ground that these appli- 

cants though initially recruited in the 

Morth East Region, they were subsequently 

transferred and therefore their cases 

• 

• 	 2?r2i'/ 
did' not fall within the category of the 

S 	 ' 

others. 

Vie have given our anxious cons idera- 

4 tion on the matter. Considering the facts 
Ar and circumstances, more particularly the 

.,%__%__.*_•• 	/& 	2/ 
pleadings in the O.A. a we are of the 

iL 
' 	 opInion that it would not be appropriate 

to exercise the review power under Seàtion 
/ 

22(f) of the Administrative Tribunals 

Act 1985. The fact? pleaded were duly 

coicidered and if 4hg decision was made 

trIitañnOt i 	 orrt1 b,yrw- 

• 

• 	 -. •. . 	 The application is accordingly ds- 

• • 	 missed. There shall however, be no order 

asocosts. 	• 	
•••:• 

• 	 •• 	 * 	 "• 

• 	 i.*• 

Member • 	 vice-Chairman 

• • 	 S 	• 	 • 	

• 
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IN THE c:ENTRAL ADMINISTRATIVE TRIBUNAL, 
13UWAHAT I SENCH 1.1  GUWAHAT I 	 \f 	, 

REVIEW AFPLICAT:coN NO, Lf OF 2001 

IN ORIGH'1AL. APF:ICAT ION lo. 21 OF 2000. 

INT HE MATTER OF 

A pet I t. on under Sec tion 22 ( ) of 

the 	Central 	Administrative 

Tribunal Act 1985 prayinc for 

review of the c:ornmon Judment and 

order dated 22-12-2000 passed by 

the Hon ble Tribunal in 0 A No 

21 	of 	2000 	a"' o n q 	with 	other 

LckSCS 

- A N C) 

1] 	Sri Louis Khyr'im 

Super in ten d e n t 

National Sample Survey 

C] rc an i s a t I on 

23 	Dwiqendra N a t h Haj onj 

Superintend en L 

Nat ion a : Samp ]. e Survey 

Orqanisation 

:.:j 	Thaneswar Malakar 

Superintendent 

National Sample Survey 

C]rqarisation 	Petitioners, 

Apiicants, 

11 

j 



• 

Versus- 

The 	tJn.ion 	of 	India, 

represented by t. he Secretary 

ivijr1:isFry of Planninq. Depart-

ment of Statistics., •Shardar 

Patal Shawan 

New Delhi wi 10001 

Director Na.tion1 Sample 

	

vey Orqan.isatjon 	(Field 

Operation Division) 

Department 	of 	Statistics, 

Government of Incia C - iiock 
r CI 	Fl oor 	Pus hpa Bhawan 

Madinqir Road 

New Delhi-iiO02, 

3 	The 	Reqional 	(ssistant 

Director s 	National 	Sample 

urvev 	LJrqan:jsatn 	(F- ield 

Operation Divi .. on) Meqhaiaya 

Req i o n 	Oak 	Lan ci 	R o a d 

sh i.i 1onq-793001 

• 	 Opposite Parties 

Respondents 

Th e 	umble neLl tion of 

above named petitioners 

MOST RESPECTFIJLLY SFIEWETI•J 

I] 	That the petit. .ioners as applicants 

filed the O( No 21 of 2000 before t h i s 

Honble Tribunal prayinq f o r cont:Lnuation of 

paymen j; of Spec .i a I Duty A 1 iowan c a in short 

U 



b 

(S D A ) 	and 	also 	aqainst 	stoppaqe 	ancJ 

recovery of Specia.l Duty Allowanc:e vide Offic.e 

Memorandum No 128/Magh/99/17$1-35 dated 09-

11 •"•'99 

23 	That t h e Fion bi a Tribunal was pleased 

to admit the Oriqinal Appiic:ation No 	21 of 

20ci0 on 21-01-2000 and also was to plase to 

s t a yt he .i in pu q n ad r a cove r y o f S pa c ,i a]. D t..t t y 

A]. lowance until +uther orders 

3:] 
	T h a t t h e above 

was 	+ina]. :i y 	di'sposed 

Tribunal to n 22-12-2000 

ralatinq to payment and 

Duty Allowance. 

Oriq inal 	Aip 1 :Lc:at ion 

of 	by 	the 	Hon ble 

with other - 17 c a s e s 

recovery of Specia]. 

41 	Tha.t t h e appl icant qotthe copy of 

the Judqmen t and Order dated 22-12-2000 passed 

in O . A. No 21 Of 2000 on O3-01-2OO from the 

applicants Off i c e wh:ich was s e n t by the 

Hon ble Tribunal s Reistry 

5] 	That the a.ppl icants beg to state that 

their case is not common with the leading case 

of the Common 3 ud q men t passed in 0 A 	No 

149/99 a n d others 

61 	T h a t your app]. icants hag to state 

that they have All India Trans+er Liability in 

pr act i c a 1 and 	t h e y 	h a d 	served in 	d i + f eran t 

parts 	of India 	as 	Investigator and 	Assistant 

Superintendent in 	the 	National Sample 	Survey 

Organ isation N o w 	all 	of, 	them are 	posted 	in 

the North Eastern 	Regions 
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7] 	ihat your app! ican ts beq to state 

t h a t t  he applicants are entitled for Special 

• 	Duty 	lowance as per Of+ce Memorandum No 

200:14/2 /E3c-E IV dated 	:1 4-- :1 2-83 	and 	20-04•-87 / 

• 	read. with O 	M 	No 	20014/16/86 E 	11(B) 

dated 1 -12-88 	T h i s aspect has been clarifIed 

by 	the Cabinet. Set.retariat 	Government of 

md., Of i ce N. 20/1 2/99--E:A- I - 1799 dated 

02--O5--200. In the sal d order para B (IV) it 

has been stated that an employee hal I ing 

from Reion, posted to NE Region 

initiai ly but subsequently transferred out of 

N E Req ion but re --posted to t h e N. E R e q ion 

fter some t...me servi nq in non--N E 	Req ion 

are entitled to get Special Duty Allowance and 

the impugned recover-v and stoppage of Special 

Duty Allow - ce w a s issued to applicants of t h e 

OVA. No 	21 of 2000 v i d e 0,,M, No,, 128/11eqh/99/ 

1731 --- 35 dated 09--il ....99 	But in t h e OVA. 149/99 

the lead.inq case of the said Common Judqrnent 

the impugned Office Order. was issued on 

1999, 	Hence, no recovery of Special Duty 

Allowance h a s also b e e n order-ed by t h e HonbIe 
Tribunal 	p f 0 :3--Q ....1999 on the basis of the  

impugned order p a s s e d by t h e Respondents of 

0. A,. 149/99 t h e I eadin 	case of the impuc4ned 

J u d g men t - 

Annp>urp--6 is the copy of the letter 

:i.ssued by the Cabinet Secretariat 

vide UO No. 20/12/99--E:A--j - --1799 dated 

02....05--20o0 



/ 

N 

B] That 	the 	app]. icants submit 	that from 

the 	above 	-facts 	and 	cir- cumstances 	iti s a -fit 

case -for 	review 	of 	the 	Common Judciment 	& Order 

dated 2-- i--;000 	passed 	in 0 A 	No 21 	of 

2000 or 	the 	-  fol - ].owinq 	amonqet other 

Grounds 

 For 	that 	t h e r e 	has 	been 	an 	error 
dL 

a p p a r e n t 	on 	the 	records 	resulting 

misc a r-  r ± age 	of 	.i u st I cc 	and 	as 	su c h 

it 	is 	a 	Fit 	case 	for 	reviewing 	t h e 

mmori 	J ud c men t 	passed 	by 	t h is 

H o n 	b 1 e 	I r i b u n a 1 

 For 	that 	the 	applicants 	are 	practi - 

cally 	scheduled 	with 	all 	India 

Transfer 	I....I a b i 1 i ty 	and 	t h e y 	were 

posted 	at 	different 	places 	of 	Indian 

As 	such q 	t h e y 	ere 	anti t3.ed 	for 

pay(01ent 	of 	Spec::ial 	Dut.y 	Allowance. 

 . 	For 	that 	the 	applicants 	are 	entitled 

-F or 	payment 	of 	Spec-  .i 	.I 	Duty 	Allowance 

as 	per 	Cabinet 	Secretariat, 	Gov€rn - 

merit 	of 	India 	clarifi:ation 	dated 	0$- 

0H2000 	in 	consultation 	with. Ministry 

of 	Finance 	(Depar - t,fnent 	of 	Expen- 

diture) 

 F o r 	t he 	Impuqned 	o r d e r 	of 	Stoppage 

a n d 	Recovery 	of 	Special 	D u t y 	Al lo- 

wance 	to 	t h e 	p e t i tioners 	by 	t h e 

Opposite 	parties 	on 	09--i 1-9 	riot 	on 

12-0......:1999 	as 	per 	Common 	Judgment 

- - 

t 
/ 



.. 

dated 	22 1 2-2O00 	passed 	by 	this 

Hon'ble Tribunal in OVA. No 	21 of 

2 0 ) o 

V] 	For t h a t the Oppos.i te p a r t i e s has 

mislead t h e H o n 'his Tribunal that t h e 

petitioners 	are 	not 	entitled 	f o r 

c C) ri t 1 n U a t 1 C) fl 	C) + 	p a 'y' (1) en t 	0 + 	S pe c i a 1 

Duty Al loance and as such it is a 

f i t c a s e for reviewinq the ,Judcimsnt 

and Order dated 22-1 2-2000 passed by 

the Hon 'his Tribuna.i 

tinder 	t h e 	f ac t s 	a n d 	c i rc urns ..an Cl cc 

stated above in this Review petition 

it is most respectfully prayed that 

t h e Hon 'his rr.ibUr)a:L may be pleased 

• 	 to admit this rev 1CN app I ic:ation and 

- 	cal 3. 	for 	the 	Records 	a n d 	after 

hearinq 	t h e 	parie.s 	rev ie w 	t h e 

• 	 I rn puqn ed Judqffien t & CDrde r . dated 22- 

12--2000 	passed 	in 	Original 

Application No 21 of 2000 

F u r t h e r 	.1. t is p r a y e d that pending 

disposal 	Of 
	

the 	Revie'. 	Petition 

operation of the I mpuqned Judg men 	& 

Orèie r 	dated 	22- 12-2000 	passed 	i.n 

Original App: • ication No 	21 of 2000 

m a y k ± n d 1 y be stayed 

And- for this a c t 0+ k i n d n e s s y o u r petitioner 

as in duty bound shall ever pray.  
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A F F I D A V I T 

I 	Sri 	DwiJ endra 	Nath 	Hajong 

Su. per in n te ci en t Na. t ion a. I Sample Survey 
Orqanisation, w'or::ing under the Of.+:ice of the 

Regional Assistant Director, National Sample 

Survey Organ isat. on (Field Operation Division) 
Meqhalaya Division, OaI.:: Land Road, S h i ilonc-1 

Petitioner No 2 of this instant appi iction 

and as authorised to sign t h i s a 	v ffidait, on 

be.hal f of other petitioners do hereby solemnly 

affirm and declare as •foliows 	 - 

I 3 	1" hat. 	I 	am 	t h e 
	petitioner 	No 	2/ 

app).ic a n t No 2 in the I n s t a n t case and I au 

competent to swear this affidavit and I at 

also 	fully 
	acquainted 
	with 	facts 	a n d 

circumstances of 	t h e case 

23 	That the 	statements made in . this 

affidavit 	and in 	paragraphs 	l\lo 

are 	t r u e. to 	my knowledge 

a n d 	those made 	paragraphs No 

are 	t r u e to my 

in -formation 	and those 	made 	in t h e r e s t are 

my 	humble submissions 	before this Hon h i.e 

rr:L buna 1 

A n d I signed this affidavit cm thit 

t h e 	d-y 	o-f January, 	2001 at Guwahati 

I "anti -fled by me 

Ac ILL 	 - 

Solemnly 	affirm 	and 	swear 

fit."e me by the Deponent who 

is identified by Mr.  Adil 

Ahmad, Advocate 

9 AMA- 0q 1  

* 	 "V-0 

1rw+y 
Deponent 

t 
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CO tJ1T CASE 
os  

CabifleL sccretariat 
(EA.I.Section) 

Subject 	S;cc:iai DuLy 2-1.11cfr1nce far, Civilian emoioyee3 oC the 
- 	 Centri Government serv:Lnq in the states and iJrLon 

of forth East.ern Eg ion 	regarc3 i.ig 

3S3 DixocLorate 

 

lnayt kindly refox-  to the ii tJ(.)  
;1/9 (1L3) -2 369 dated 

 
31.3 2 000 on the c;ubject. me.ntion.'d ebo'c 

2. 	 The points of doubt raised by r:SI3 in their UO No442/3. 7 
i.i/ (1o)-52.32 dated 2 .9.1999 hzuve been examined in consu.ltetii 
with our Inteqrat(:,d Finance and Ministry of Tinarice (Lcptnnt. 
Exendituxe) and clarification to the points of doubt is qi;n 
WIder for in±ormation guiaance nd necessary action 

1) The Hon'bie Supreme Court in their 
judgemcnt delivered on 261196 in 
WriL Petition No.794 oi 1996 11010 

/entitle..d

that ci;iliarj ernp1iuyes '.'hojAve 
All India transfer liability are 

 La t.hrT qrnt of SDA on 
bcing pLc.d 

 
to iny stat_ion in thc 

N.E. -eqJ.ort from ut.ide tho rtwj.ion 
and 111 the following situta-iori whether 
a Central Govt ertpiovee Would be eligible 
dr the gr.rit 01 SDA •ep:Lng in vcu t'(',:•' 

clarifications issud by the Minis try o 
Finance ve their UO 111(3)/95.EI(fl) 
dated J.5G9'7. 

) / PsOfl belongs to Outside N.E,recion out 
/ he is appointed and on firsL appointment 

— 	 posted 'in the N.2.Region eftor se1ectjo 
- 	' 	 throuah direct recruitment based On the 

recruj.Lmcnl: made or P,11  India basi.s end 
having a ccrmon/centraiised seniority i3.tt 
and All India Transfer Liab.tiity/ 

h) An employee hailing from the 11.\Ip, begion sel(,, ctoi 
on the basis of an All India recruitment 
test and borne on t.he Csnt.raiisod cadret 
s It er\rice comiun 5Ofl10.x-J.t on fLrt 
nd posted in tthe N.E RiQn He has also 	t 

ALl India Transfer Liability. 

AU,  
'e Group 'C' or 'D 2 empLoyo based on local 
rru tmei When there Were no cadre rule-s 
for tlic post (1.ior to jr:nt of r)A vicie 
MJn;i.stry of r';Ln - .nce o- 1o.20014/2/83--E ,W 
dated 14.12.83 and 20,4,87 read with 

i-i-) 

Colitci. ,2/'- 
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2 - 

2004/16/06 E.II(B) dat •i;UL 	bseqUo;mjy the 
pO5t/ca 	

Wc 

rJ1d 	

conirnon 
SCIJ.ority lJ.t/ 

/ 	
Promot.on/Ajl I:j Tnsfor 

	

O hj cont 	iig i the N biöui they 	
he I:rQ1]ferre cifly Place OULSC the NE 

Regj0 lVing 
All India Trnsr

to 

An em n loyee bi0 	to  S se 	 NE Iegj0 and 
quert1y posted 

OUtside NE h 	
be el.jqjj for 

SD; L 
s Lr d/1r 	ç  PO 

having is  

	

 a com 	
All tndja sij.o 

	

and 
All Indj Transfer Labiljt 

	
/ , 

Jv) An employ., 	
2.1)g from NE Regj0 posted to NE Rogi

bu .Ubseque1y trans ferr 	f NE 
1 gj but re_posted 

to NE Regj01 after SOXfl 
in seJg in non-. 

NE Rcqj AMIS 

v) The M10 1- o Deptt0f Exp.r, Vide thej O 	In 
YO11c3)/95EII 	datc 76.97 have 	

em1oye 
that a mere Clause , 

	th 	
hailing 

order t0 
the effect that 	

NE Regj 	is 
th person COilcernad IS lIa 	t0 bE 	

)O5 	Whjn 

	

anywhere in India doe3 net 	
NE Ragi ha 

inak him elj.gjb3 for the rant of - 

	

DuLy Ali0aflce 
For dctcr:nj 	Is not 

 
of 

the adl1J ;ibjijt.. o1  
C 	

hQ 	
once 

t an Cc'ILj..J oV L, J.v j j 	
ferred I 	 out 

	

All ndi a Transf 	
of tkat Rogj 

be by applying tes 7(a) heLher reu 	
to th ervice/Cdr/ 	

h been - on All 'nd.aasiS) hethe. 
prOlOt0 

is als0 done on th bsj In 	Zo 
of promotion bas on co0 Seniorjy for he 

s a T,11oj 	
) 

	

 of SSD/D £n thGS there ic 	 e case a CQT:U11OI) roc;rii;t I1ei1t 	yi; 
 nLl  

Cf Ii 	 or hc InrJja Cot 	
Seniority on the 

al). crnr)]oyoc recJ-ui.L. on the Al .1 IIi ;J•j3 
and having a 

Sario-jt Ut of AU India ba:3s 

	

for proirot()fl etc. are Oligibj for: 
	

. 

th gr 	
of SDA irrespat10 of th 

face that the employee hails fron NE 
Re0 or posted to NE 

egi fr1 0 ide th NE Region, 

• 	 . 	 . 	 . 	 I.  

- 	 Contd 	3/. 

H 
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vi)3ased on point 	(iv) ahovob sonic it ho.Lrcidy' 

of the units ol: 53B/DGS have boon cia::fte:i 

aut1lor0d 	 Of SDA to by 140F that a 

tho •cmployeCs hail :Lng from NE cimec in thz 

Region and pasted within th 
NE Region whi:Le in the case of rgardiL1g ?ll 

others 	the DACS have objectd India Transtoi 

payment of SDA to employees Liability does no: 
him elig i.UIe 

hailing froin1E Region and make 
for grant of SD;, 

posted within the NE Region 
irrespective.Of the fact that 
their transfr fiahility is e . 4 .P•-, - 	4 	• 

• 	 All ]:nd 	TransIr Liability 
• or otherXiSe. In such cases. 

what 5hould be the norm for 
payritent of SDA i.e. on f-ulf.L- 

• 	 lung the criterLa of All India 
RecrUitr(flt Test & to prGmOtOn 

of All India Common seniority, 
basis havng been 5 	ified are 

• 	aU the employCOS eligible for 
the grant of SDA. 

vi) 	Ihether the payflt made to SOTflC The payment made 1.o 

employees hailing from NE Regfl employees hailing 

arid posted in NE Region be from NE Region & 

recovered ator 20/9/1991 i.e. posted in NE 	cgi n 

the 	IatEfTO: 	doc:• 	 ••• bo recovered from 
its 

• 	Hárble Supreme Court and/or the date of 
whether the pyrrriL of SDA should payment. it may 

Uc 	alloied to all 	p).OYCC3 alsobe added 	lth3t: • 

includiiQ those haiiini from liE the payment made 

Region with cfteC 	fror 	the date to the ineligible 
hailing of their appoifltriflt if they have employeeS 

from NE Region arci 
• 	 All India Transfer Liability and 

f All in NE RCCJO posted • 	are promoted on the basis 
SehioritY List, he recovered frbm 

- 	 india Common the date of paymncLt 
or after 20th Se't 
94 whichever is 
later.  

3. 	 This issues With the concflrreflCo of the Finance Divislo , 
and ftjflistry 

Cabinet Secretariat vido DybNO.1349 	ated 11.10.99 
datcc3 30.3.2O 00  

of Finance 	(1 pedàiture)*S I.D.NO.l204/E1IO3)/99 

• 	 C p .174. THAKUR ) 
DIR EC1'OR (S P.) 

1.Shri ç&S .l3edi 	Director, hRC 

2.Shri R.P,KUrCCi, Director, S513 
3 ,Brig (Retd) G .S Uban, 10. 5FF 
4 e Shrt s.R.Mehra, p(p), OGS 
5 .Shri shok ChatUrVedi JS (Pers), R&W 
6.Snti 3.S,Giil, DecLs) of ACCOUfltS,DACS 

7.Smt.J.M.MCfl0fl 	
irectorFinance(S) Cab.Scctt. 

Col.IT•1.J3p1 ca:oA, CTh 
• 	- 	 7••' 	---T:rr:; . 	(•) 
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• 	IN THE CENTR'\L ADMINISTRATIVE TRIBUNAL 

1' 	0 

ORIG- 19. 

• 

?..177 Z7,296 nci1 17..9f 19.9 	18,1,223, 23 380 and 
';'2Z, 21',428hc 234 of 200O 

Dateof decision - ecember,22, 2000. 

THE HCN BLE IVWtG JUSTICE D. 	CH0AcDHIJRY VICECHAIRNA 

THE H' LE MR. M,P, SIN, ADMINISTRATIVE EMBER. 

l Ordinance Depot Civ5l 
Workers' Union, 
Masimpur, P.O. Aiunachal, 
Dist Cachar, Assam.. 

2. Sri ,Badal Oh Dey, 
Presidents 
Ordinance Depot Civil 

• Workers' Union, 

	

Msimpur, 	. . 
P.O. Arunachal, 
Djst Cachar, Assam 

3, Sri Badal Chandra Dey,. 
Son of Late Birendra Chandra Dey, 
Viii. Badarpur Part—Il, 
P 0. Nij Jaynagar, 

p 	(via Arunachal), 
Cachar, Pin 788025 

. 	4. Sri .Saiim Uddin BarhuY3n, 

, 	
Son of Late Abdul Hakim Barbhuy&n, 
ViiiageJZam Oram,P,O,Nii Jaynagar, 

I' 	(via Arunachal) Dist Cachar,ASSam 

10 . 

• 	 (Appllcaflt Nos.3 and 4 are effected 

. 	
memberS of the aforesaid Association. 
working under No,']. Det 57 Mountain 

;DjvSi0fl,, Ordinance Unit as MazdoOr). 

By AdvocatS Mr.J,L. Sarkar, Mr.M. Chanda, 
Mxs,S. DBka and Mz U. Dutta. 

	

- Versus - 	 • 	

0 

• 	 1. Union of India, 
Through the Secretary to the Govt 
of India, Ministry of DefenCe, 

• 	
• 0 	

New Delhi. 	 0 

•0 	

•0 	 0 	

0ontd.... 	
0,• 
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?. 

Officer commanding, 
57 Mountain DiviSiOn, 
Ordinance Unit, 
C/O 9 APO. 

3. LAO (A), 
si1or, MasimpUr.C3flt0nmt, 

No. 11 Det 57 Mountain Division, 
c/c 99 APO. 

SP 

By Adv9cate 	B.C. pathak, Add1. G.G.S.C. 

N 

P. s 	 - 	* 

H 
•:.': 	

By filing this 0A. under,$ection 19 of the 

Mministrative Tribunals Act,1985, the 
applicantS have 

• 

4 	
challenged the impugned order dated 12th January, 1999 

whereby the Special (Duty) 11aflC0 
gated jnthe light 

J4.,L of ti-  Office Memorandum No.,2OO14./3/830 
	dated 14th 

Decerpber,,1983 	
Office wmorandmN0$002O014/11" 

86/EIV/E.I(B) dated 	 Decembe 	198 is now sought to 

be recovered by the respondents. 
The applicants have 

- 

	

	 sougit relief by 2prayiflg that the Office Wmor3dUm dated 

12th January, 1996 (AnneXUre4) and 12th January, 1999 

(Anrexure-5) be quashed and 
set aide and the respondCntS .  

be  irecte to continue to pay 
S.D.A.to the members of 

ation jn terS of O.M. dated 14th 
the app1c3flt associ  
December. 1983, 1st December, 1988 and 22nd July, 1998. 

The app1icflt. s have alsp sough direction to the 

• 	 respondents not to make any recOveY of any part of S.D.. 

members of the applicant association.  
a1eady paid to the  
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2. 	The cause of action, the issues raised and relief 

sought for in this O.A. are same as risod in O.A. No.217/ 

98 (All IndIa Central Ground Vater Board: employeeS AssOci3-

-tio NQrth Easen Region Central mound Water Board, 

Tarup Nagr, 	wahati.5 and others - Vs Union of India and 

othes), (2) O.A. No.274/98 (Sri Dulal $arma and othersVs'- 

UniOn of India and others); (3) O.A. No.18/99 (National 

Federation of Postal Employees Postmen and Gr.D - Vs— Union 

of India and others), (4) O.A. No.21/99 (Wkhon Oh. Das and 

others - Vs 	Union of India and others), (5) O.A. No.282/ 

2000 (Fabi Sh.nkar So3. -ond others 	Vs - Union of India, and 

others),6)0.A. No223/99 (Shri K. Letso and others 	Vs - 

Unin of'India and others), (7) O.A. No.208/2000 (Krishanlal 

Saha-and others 	Vs 	Union of India and others), (8) 0 0 A 

No.33/99 (din3rce Mazdoor Union apd another— Vs - Union 

of India and others), 	(9) O.A. No.24/2000 (amani 

Bhttach&ryya 	Vs - Union of India and others), (10) O.A. 

No.1/2000 (Sri Loulo Khyriom bnd, othoro - Vo - Union of - 

India and others), • (11) 0.A.N0,428/2000 (SriTJ. Ahred 

nd others - Vs - Union of India and others), (12) 0.A, 

No.297/98 (Biswajit Choudhury and others - s - Union of 

'Ind.a' and others)! • (13).O,A. No.380/99 (Srrrt. •Sanghamitra 

C'hbpdhury and others - Vs, - Union of,,India and others), 

(14) O.A. No.296/98 (Diijendra Kumar Debnth and others - 

Uni,on of India and others), (15) 0.A, No.187/98 (All AsSam 

M..S. Employees Union.and another - Vs - Unibn of India 3n 

others), (16) O.A. No.234/2000 (Gautam D?b and others 	Vs 

Union of India and others), (17) O.A. No.'81/99 	('Sri Nitya 

Nanda Paul - Vs union of India and other) and (18) O.A. 

No.84/2000 (Sbodh Oh Gupta and 56 others - Vs Union of 

India and others). •We, therefore, proceed to hear all the 

wo 
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:7 cases togethar. Amo,rtheSe O.As, O.A. NO.149/99 is ••I 

treated as a leading case and the orders passed in tlii 

O.A. sh1l be applicable to all other aforesaid O.As. 

3. 	The brief facts as statd in O.A. N0.149/1999 are 

that the applicant No.1  is an association of Group 'D' 

employees represeriting 155 persOnS working under the 9fficer 

Commnding N9.1, Det, 57 Mountain fliviSiOn, dO 99 APO. The 

appllcant No.2 is the President of the afOresaid association 

and the applicant No.3 and 4 are the affected members of the 

said association. They are civilian Go,ernment employees 

wor1ç.ng .inder the Officer commanding of the aforesaid Mountain 

DjvSiOfl.' 

1 

The Government of India granted certain facilities 
40* 

to the Central Government 1vili3n emploYeS 
serving. in the ' 

rth.Ea$te 	Re'giOn vide 
states and Union Territories' of No  

morandum dated 14th December, 1983. As per clause 

was 

4v l 	 ' 

)) 1̀11-~ gr a pted

iI of the said memorandum, Special (Duty) Al1owance 

 to the Central Government cjvili3fl employees, who 

have all India transfer liability 
on posting to any station 

in,the North Eastern Region. The respondents after being 

, 

	

	satisfied that all the members of the 
said Association who 

arg civilian Central GoVernflent 
ompl9yOOS are sdd1Od with 

all India transfe.li8bitY and are, therefore, entitled 
	Y  

to S.O.A. in torinc of the office memorandum dated 14th 

December, 1983 and 
office memorandum dated 1st DQcCmD, 

1988 4  Che Special (Duty) 
A119Na.flce was acoriflgiY granted 

Respondent 
to the members of the, applicant asociati0n.,se  

No3 jssued the impugned order dated 12th JanuarY, 1999 

wherein ... 

I 
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where,n it is stated that in view of the Supreme Court 

judgment, the persons who belong to North Eastern RegiOn 

would not be entitled to S.D.A. but the said allowance would 

be payable only to the ernployets posted to North Eastern 

RegIon from outside the region. All the industril 

persons working also fall within the sme category and 

further requested to submit a list of employees showing 

permanent residential address fpr verificatiOn forentitlement 

of S.D.A. It was fhér instructed to start recovery in 

respect of the etnpl9yçes who belong to North Eptern Region 

witheffect from 21.9.1994 iri,instalmefltS. As suc, the 

PM 	 appljcants apprehend that in viey of the instructions issued 

through impugned letter dated 12.1.1999, the respondents may 

start recovery of S.D.A. from the Pay Bill of Way, 1999. The 

cti9fl of the respondents to stop the S.D.A. to the members 

of the clpplicc3nt association is without any shoi cause notice 
• 	 ..- - 	

and without following the principles of natural justice. 

k 
- 

	

5 	On an enquiry made by the applicants, they came to 
1 	 / 	

know that the Government of India while issuing the office 

memorandum dated 12th January, 1996 clarified the positiOn 

regarding the enl4tlement of S.D.A. In para 6 of the said 

office memorandum, it is stated that the Hon'ble Supreme 

Court in the judgment dated 20th Septernber, 1994 (in Civil 

Appeal No3281 of 1993). upheld the submission of the Govern. 

—ment civilianemp1Oyee5,,.wh0 have all India transfer 

liai1ity are entitled to the grant of S O D.A 	on being 

posted to any station in the North Eastern Region from OUtSi(IU 

the region and S.D.A. would not be payable rere1y because of 

the clause 



the clause in the appothtment order relating to all India 

transfer liability. It is also stated that the Apex Court 

a4s-o added that the grant of this allcM/3rCe only to the 

officerS transferred.f0m outside the region would not be 

violtiVe of the provisions contained inPxtic-e 14 of the 

Constitution as well as the equal pay doctrine. The Hon'ble 

Supreme Court further directed that whatever am9unt has 

already been paid to the respondents or for that matter to 

other simil3rly situated employees would not be recovered 

from them. 	
it a contradictory vieW has been taken in regard 

t9 recovery of the Special (Duty) AlloNance from the appli-

.-cants vide para 7 of the office memorandum dated. 12th 

January, 1996. The relevant .  para 7 of the office memorandum 

k 
dated 12th January is as  folloS :- 

. 	 J 

In view of the above judgment of the Hon'ble 

Supreme Court, the matter has been examined in 

consultation with the Ministry of Law and the 

foll(NJing decisions have been taken : 
tho amount already paid on account -  of SDP to 

the ineligibie persons on or before 20.9.94 will 

be wived;& 
the amount paid on account of SDA to ineligible 

persons after 20.9.94 (which also includes thQ6 

cseiiri rpect of whichthe aliaflCe was pertaiflin" 
to the period prior to-20..94; but payments were 

made after this date 	20.9.94) will be recovered. 

- - 

 

According to the applicants, the Hon'blO Supreme 

court keeping in mind the possible hardship to 
the ion paid 

employees directed not -to make r9covOry of t10J.D.A. which 

is already paid t'o the employees. pfter a lapse of 

considerable 0• 



c,onsideraJjle period, the respondents have nan sought to 

recover the amount of S.D.A4 p3id to them after 20.9.1994. 

Aggrieved by this 	they have filed this O.A. seeking 

relief as mentioned in Para-1 above. 

6. 	The respondents have contested the case and stated 

in their reply that in order to retain the services of civilian 

employees from outside the North Eastern Region, who do not 

like to come to serve in the North Eastern Region being a 

difflcu),t and inaccessible terrain, the Government of India 

brought out a scheme under the office memorandum dated 14th 

December, 1983 thereby extending certain monetary and other 

benef its including "Speci8l (Duty) AllcmaflCe" (in short SOA). 

hi1e the provisions of the office memorandum dated 14th 

Decembe 	1983 were wrongly jnterpreted.whih raised some 

f SD.A.. the Government of 
cofltusi9fl 1.AI'j 

• India brought out a clarification to remove the ambiguity of 

1 	.:'the earlier office memorandum dated 14th December, 1983 by the 
Xj  

• 	I 
• 	:-ji office memorandum dated 20th April, 1987 and also extended 

the 

• 	 )• 	•.---• 	 / benefit to Andaman, Nicober and LakshdweeP Islands. According 

-/  to this clarification for the sanctionlflg of S.D.P.., the all 

	

- 	 India transfer liability of the members of any service/cadre 

or incumbents of any posts/GrOUP of posts has to be determifl 

by applying the test of recruitment zone, promotion zone etc.. 

i.e." whether recruitment to the.SerVice/c3 
	/posts has been 

made on all India basis and whether promotion is also done on 

the bsis of all India zone of promotiOn based on common 

seniority for the service/cadre/Posts as a whole. M3re clauSe 

in the appointment order that the person coçcerned is liable to 

be transferred anyvhere In India does not make him eligible fox 

the grant of S.DA. 
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7.. i .  - 	 Thereafter, a number oflitigations came up 

çhalenging the non—payment/stoppage of payment of S O fl.A., to 

V 
	 certain classes of employees who were not coming withIn the 

zone of consideration as stated in the office memorandum 

datd 14th December, 1963 and 20th April, 1987. The 

,Honble Supreme Court in Civil Appeal No,'3251/93 vide judgment 

dated.20to September, 1994 held that the benefit under'the 

office memorandum dated 14.12.1983 read with office memoran-

-dum dated 20.41987 are available to the non-.residents of 

North Eastern Region and such discrirninatipn denying the 

benefit to the..residents civilian employees of the region is 

not voltive of Article 14 and 16 of the Constitution of 

India. 'It has a lso been held that as pez the office memorandum 

dated 20th April, 1987 the S.D.A would not be payable merely 

because of the clause in the appointment order to the effect 

that 'the, person concerned. is;liable to be transfered anywhe'e 

in India. According to another decision dated 7th September, 

19, the Hon'ble Supreme Court in Civil Appeal No.8208-8213 
OM  

h18 as follows :- 

A'Y  
flIt appears

'  to us that although the employees 
j  

& 	
of the GoLogica1 Survey of India were initially 

appointed with an Jul india iranster Li)iLiLy, 
subsequently, Government of India framed a policy 

that C1aj4 C and D employees should'not be 

transforred outside the Region in which they are 

employed. Hence All India Transfer Liability no 

.onger continues in respect of Group C and D employees. 
In that view of the matter, the Special Duty Allance 
payable to the Central Government employees having All 

India Transfer Liobility is not to be paid to such, 

group C and D employees of Geological Survey of India 

who are residents of the Re'ion in which they are 

. 	 I-Ir % ~*L'6 
posted 

L 
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posted. We may also indicate that such question 

has been considered bythis Court in Union of 
-4 
	

India and others - Vs - S. Vijay3kurnar and others 
(1994) 3 5CC 549•9 

This Tribunal in O.A. No.75/96 (Hari Ham and 

others - Vs - Union' of India and others) vjde judgment 

dated 4th January, 1999 held that the S.D.A. is not payable 

to those employees who ar residents of the North Eastern 

Region. In persuance of the Supreme Court judgment )  the 

Government of India took a policy decision vide office 

memorandum N0.11(3)/95_E_II(B) dated 12th Janry, 1996. 

According to the respondents, the applicants No.3 and 4 

and those in Annexure—'' are resident of North Eastern 

Region and are locally recruited in the region and they do 

not have all India transfer liability although the list 

dos not 1djcate that those employees are either residents 

.f':orth Eastern Region or they belong to some other 

re on outside thb North Eastern Region and pposted from 

outside theregion as per the office memoandum dated 14th 

• 

	

	 December, 1983. In view of the instructions ontained in 

the office memorandum dated 12th January, 1996, no S.D.A. 

has been paid after 31st January, 1999. 	It was proposed to 

recover the amount already paid after 20th September, 1994 

to 31st January, 1999. No recovery has been effected by them 

so far, In  view of the aforesaid legal position, the O.A. is 

misconceived and cannot sustain in law. 

Heard both the learned counsel for rival contesting 

parties and perused the records. 
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•S is as to 

	

• 	
The questi°fl for consideration before U 

	

10* 	
- ri o 	

rrmnt C 

(I 

th 

All 

a ...,: 

- 

pr- 

wether the applicants 	
vx'•-:-- 

S.D.A, and if not, whethert 
	recoveY,°f the amount 
	

\\ 

of S.D.A. already paid to them be nd'20 . 
.91994 i 	o be s t 

effected. The jssue atingt0 the grant of S.D.A. 
has 

been copsidered and decided by the Hon'ble Supreme Court 

in Uni9n of Inda and herS - 
VS - s.vijayakum and 

The Hontble 
v
eoorted in 1994 Supp (3) SGG 649.  

are entitled t

rt in that case has 

S. 

held as under : 
3uprO1fl Cou 

"We have duly onsid ed the rival 
SUb jssions 

and are ilinod to agrOC 
with the coT)tentlon 

advanced by the learned. Additional' Solicitor 

	

,Shri.TU 	
or two reasons.. The firSt is that a 

c 	
of the two afor 

lose perusal 	
Said memoranda, along' 

with what vJa stated 	
the memorandum dated 	' 

29101986 which aS been otd 
ifl 

the memorandum
question 

of 20,4.1987, clearlY 
sh5 

that a1l3nCe 

was meant to attract personS atside the North_Eastern 
Regi0 to work tn that Region because of inaccessib 

iitY and diffiCult trifl' 
We have saId 

SO becaUSC 

even the 1983 memOrm sta5 by saying that thO 

need for the all1Jance was felt for nraCtIng and 
etaifl1ng' the service of the competent 0ffjcers for 

service in the North Eastern Region. Wnti0n about 
retention has been made because jt was found that 

incumbents going to that Regi° 
'Ofl 

deputation used to 

come back after joinifl there by taking leave and, Of 
theref ore, the memorandum stated that this period 

would be excluded whi le coufl'tIflQ the period of 

tenure of posting which wS 
required to be of 2/3 leave,  

	

y03 	to claim the 
3 11 	cc depending upon the period 

of s
ervice of the ncumb0ntt0 l98 wmOr3nm makes 

this positi°fl clear by statiflQ that Central 
GOVern- 

_rnent Civilian mp1Y0eeS 	
IndIa Transfer 

" 

LiabilitY would be 
g
ranted the alianCe on posting 

to any stati°fl to the North Eastern Regi°' 
	This 

aspect 
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aspect is made clearbeyond doubt by the 1987 
Memorandum which stated that a11ovance would 
not become pyable merely because of the clause 

in the appointmentorder. relating to All India 
Transfer Liability. Merely because in the 
Office Memorandum'of 1983 the subject was mention-

-ed as quoted above is not be enough to concede 
to the submission of Dr.Giosh." 

The position has been further clarified by the Supreme Court 

vide their judgmert in Union of India and others 	Vs - 

Geological Survey of India Employees Association and others 

'passed.in Civil Appeal No 0 8208-8213 (arising out of S.L.P. 

Nos42450-55/92) as stated in para 7  

11. 	In view of the .critGria laid do4r1 by the Hon'ble 

Supreme Court in the aforesaid judgments, theThpplicantS 

are not entitled to the payment of.  S.,D.P., as .tney 

are resident of North Eastern Region and they have been 
çj 	 1ocl1y recruited and they do not have all India Transfer .  

Liability. As regards the recovery of the amount already 

paid to them by way of S.D.A., the HOnb1e Supreme Court 

in the aforesaid judgments has specifically directed that 

whatever amount has been paid to the employees, would not 

be recovered from them. The, judgment of the Supreme Court 

was passed on 20.9.1994 but the respondents on their own 

had continued to thake the payment of S.D.AO to the appli-

-cents till 3.1,1419990 The orders have been passed by 

the respoxdentS to stop to payrnent,oS.D.A. only on 

12.1.1999. The order passed on 1.1,1999 can have only 

prospective' effect .and, therefore, the recovery of the ,SDA 

already paid to the applicants would have to be waived0 
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H 
For the reasons recorded above, the O.A. is partly 

• 	:11OWd and the respondents are directed that no recovery 

would be made by them of the amount of S.D.A. already paid 

to the applicants uto 31.1.1999. In case any amount on 

account of payment of.  S.D.A 4  has been recovered/withheld 

• 	• 	
• from etiral dues, the same shall berefunded/released to 

the applicant6imrnediately. 	
0 

The O.A. is djsposed of with the above direction. 

No order as to costs. 
•0• 

0 	 . 	

. 

d/—VICCKA1RMANi 
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