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Issue no{zco to show cause as to why -
ition shall not ba fnitiated,

List on 5/9/01 for order.

Vica=Chairman

1l %émq\zv\r)

MreA.Deb Roy, lsarned SreCeG.5.C4 Anformad
that ths respondants had mads an.application R
bafore High Court, so requssted the matter to bas
listed later.

List on 27/9/01 for ordar.

R<;»(.LZ§L&1§\
Nsmbar
Heard Mr. B.C.Pathak, lsarnad Addl, C.G.
S«Cs fOr tha respondants,

It has baan stated that agéinst the
ordar dated 29,11.2000 passad in 0.A.248/2000. -
the respondants has filaed a wWrit Petition in

P b ad nguu&
the High Gourt. Tha High Court was dipected

O —
iaaﬁ;sfeticn of motion and stayed the opaeration
" of the ordar deted 29,11,2000. In this circumg=

tancas, the C.P. stands dropped and disposad.

Vice~Chairman

\ u&@w

Mambar
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Central Adminisirative Tra%%ﬂ

Guwahati Beneh
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-

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ’
| GUWAHAT I BENCH: CUWAHATI.

( CIVIL CONTEMPT JURISDICTION )

R T T iy

. IN THE MATTER OF:

An‘applicafion~under Section 17 éf
“the Cebtral Adninistrative Tribunal
. Act, 1985 read with Rule 24 of the
CAT(Procedure)’Hules, 1987, |

- =~AND-

- IN_THE_MATTER ‘OF:

Wilful and deliberate viclation of
< : . the Order dated 29/11/2000 passed 1n
OA No. 248/2000(Sm Joshi -vs-

Union of India & Ors.)

?AND-

IN THE MATTER OF:

Shri Tikeram Joshi
JEx-BRH, in the office of the
Sub-Divisicnal Officer, Phone,
Shlllong,Mcchalaya"

‘ ++ Petitioner

/ifrsb W

-Versus-

o

n



L 4]

- the

MOST

1. Symal Ghosh
| Secratary to the Gowernment of
India, Ministry of Communication,
New'Delhi.;
- 2. Shri M.C. Joshi,
thé_Chief Géneral"Managef,
_ N;E.Telecom.Circle;Shillong.
3.,£ﬁh}.CQKﬂJQaffgym,.g .
<  The Telégoh District Manager,
Meghalaya, Shillong.
4. A.K. Karmgkar,
the Sub-Divisional Officef,

Phoncs, (EasL) Telecom Department,

; Shlllona, Neghalaye

_..Contemners/Respondents

The humble petl%lon on bahalf of the

abovenamnd ‘petitioner- - .

L,

ratad

Department, Shillong and he was sponsored by the

RESPECTFULLY SHEWETH: |
- That the petitioner was uworking as‘a daily
d-Mazdoor in the office of the respondent No. 4

Sub-Divisional Officer, Phones(East),Telecom - . \

'Em®10yment«5xahange vide sponsored No.154/84/5196

Jdated 24/8/1984. The petitioner was aprointed as a

dailly Rated Mazdoor in July‘ 1984 .under the establishment

of rpSPOnden+ Vo 4 and he renﬁcred services of 1488 days

“in the office of the respondent No.4.




-3 -
2. ‘That the petitioner states that he was Statediﬁo
lhavé been transferred to the establishment of the
Sub~Divisional.Officer,.Telecom'Tura in November, 1988
but he neither feceived'ahy sdch transfer order nor any
tran fer ordexr was communlcated to the petitioner. The
petltloner was not aware of-any such transfer order to
Turé. Youf petitioner had -suffered from serious illness
since 1988 and was under Constant mcoLcal treatment for
abouﬁ one year and 10 months and he could not attend
the‘offlce and the petitioner after recovery moved +the
authofity for his engagement as well as rmdepIOyment He
submittea a representatlon to the authority w?o in turn
forwarded the same to the higher auihrrlty Fut the
peéltloner was not gllOWOd to JOln in tbe duiy. The
petitioner referred to .the policy of the authority for
grahting temporary status to the casual'lébourers who
have heen working sihCG 1985. The peiitibner after °
failind'fo get any remedy frbm.the'concerned authOrity
moved +the. Hon ble Trikunal by filing an appllcatlon whlcl
was numbered and registered as OA No. 257/1997, and the
same was dlSposed of with a dlrectlon to the respondenis

t0 consider the XIERPREA MK reoresen+atlon of thc oetltlonev
The petitioner again moved the Hon'ble Trlbunal by filinag:
another application being OA No. 300 of 1998 and- the
hon'ble Tribunal again directed the respondents to
conslder the representatlon.of.theF petitioner within

the'ﬁime specified. The respondehts by the impugned“
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.order dated 23/5/2000 diSposéd of the represent#isa-

‘ation turning down the claim of the applicénflfor

regularisation on the ground of long absence duty

 881n@ aggrieved and dls satlsfaed %hc pe+1iloner again

flled another appllcatlon before the Hon' bla Tribunal

which was numbered as O. A. No. 248 /2000 and the Hon'ble

~Tr1bunal after hearing the partles on 29/11/9000 was

pleased to set §31de the impugned order dated 23/5/2000

and the respOndents wére(direéted to ¢onsider the

~case of the petltloner for grantlng 3 temporary status

afresh w1th1n a month from the date of recelpt of a

certified c0py of the order.

Copy of the said order dated 29/11/2000 is: annexed

. hereto as Annexure— l.

3. | That,inspite of receipt.of the qopy,of’%he said
order by all the respondents;thé'respondents_ha& not -

taken'any action to allow the petitioner to jbin in

- the post and grant the temporary status in 1he light

of the judgment dated 29/11/?000 passed by the

'Hon'ble Tribunal.

.

4, That the petltloner states that he approached

respondents No.2,3 and 4 w1th a request to comply

the judgment and order dated 29)11/2000 thereby

allow1ng the petltloner to 301n in the"post-and fo e

grant the temporary status to the petitioner to join



5.
'as dlrected by this Hon'ble Tribunal but the rcspondents'
turning a ‘deaf ear to the rcquest of the petltloner and _
de fying Lhe order of this Hon'hle Tribunal so.as to
ffustfate the claim of the petitioner. This is é clear
caselof khe contempt éf this Hon'ble Tribunal for :

w11ful and deliberate viclation of ihe orders of tbe

Hon hle Tribunal.

5. ‘That the petltlener states tha+ Rule 24 of the
CAT (Procedure) Rules 1987 empowels of the Hon" ble’
Tribunal to pass appropriate order.towards implement-
ation of the orders of the Hdn*ble Tribunal and to
secure ends of justice. The petitiqnér apart from
invoking the contempt jurisdiction of the Hén'ble-
Tribunal has also invoked its power under Rule 24

of the said Rules for appropriate relief.

6. That thls appllcailon has bcen filed bcnafloe

and to secure the ends of justice.

In the prémises aforesaid it is most .
respectfully pfayed fha% +he Hont'ble
Tribunal may be pleésed to issue Notice
" calling upon the Réspondents to shew
cause és to why Contemot of court"
pfoceedihgs should not be drawn up

against éabh.and.every one of them for
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wilful and deliberate violation of the
‘judgmenf and order dtd. 29/11/2000
passed in OA No. 248/2000 and as té?ﬁ>
ﬁhy apprOpriaté orders/direétion shéll

not be issued towards compliance_of the

order dtd. 29/11/2000 and upon hearing

the parties on the cause/causes that
may be pleased to punish the contemners
and further be pleased to pass
apprOpriate order towards implementa-

“gion of the said order and/or‘he "
pleased to pass such further order/s .
as the Hon'ble Tribunal‘may deem fif_
and propef.

And for this act of your kindness the petitioner as

in duty bound shall ever pray.

.. AT fid aVi’t c'o

24

o Ry R
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AFFIDAVIT

I, Sfi Tika Ram Joshi, Son of Dhaneswar Joshi, 
aged about 35 years, LEx-DRii Office of the Sub-Divisional
‘Officer,_Phones, Shillong,mP.O. Shillong, Distrié%-
 East Khasi Hi%ls, Meghalaya, do hereby solemnly affirm |

and state as follows:

1. That I am the petitiénér in the accompanying
application, I am fully cohversant with the facts and

circumstances of the case.

2. That the statements mede in this affidavit and
in paragraphs — L) 5, [{ Ol ;)‘é;? are true to
my knowledge, those made in parégranhs — ;2 —

heing matterse of record are true to my information
derived therefrom which I believe to be true and
the rest are my humble submissions befor: this

Hon'hle Tribunal.

And I sign this affidavit on this -~51S+
day of July, 200L at Guwahati.

TTko Aam  Tad M

Idenpified by me ; - Deponent
K ) : - Solemnlya affirmed and declared
Advocate ‘ be fore me by the deponent who is

identified by sri &, Tetlia
Advocate, on ‘this {§(SL—
cday of July, 2001.

I
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DRAFT CHARGE .

”The'contemnerS/Respondehts are guilty of contempt

of the Hon'ble Tribunal fér‘wilful and<5elibérate_
‘violation of the order dated 29/11/2000 passed in
0.A.No., 248/2000 and acéordingly they are liable for
cbntemptwof court probeedings and appropriate

punishment.

4 'IZiIsA\ﬁaiba)v’ Lozl



Dated of deéisicn::This the 29th day of November, 2000

The Hon'ble Mr Justicé D.N.Chowdhury, Vice Chairman.

-

‘Shri_Tikafam Joshi,
Ex-
Sub~§ivisiohal Office, ?hone, | L - o
Shilibhg, Meghalaya, | ' | |
By. ‘
‘Mr.

“
-
<« .

Annexure -~ iL

IN THE CENTRAL ADMINISTRATIVc TRIBUNAL 4
N GUWAHATI BENCH _ : S

Original Application No. 248 of 2000

DRM, in- the office of the

.. Applicant

Adyvocates Mr. J;I;Borbhuyan and-

B. Sinha.

-Versus-
The Union of Indis, representéd by the
Secretary to the Government of India,

Ministry of Communication,

'New'Delhi.

2,

The Chief General Manager,

~ N.E.Telecom Circle, Shillong.

By

The Teleccm,DisfrictiManager,

Meghalaya, Shilloﬁg; | |

The Sub-Divisional Officer,

Phdne (East) Telecom Departmenﬁ, _ | -

Shillong,Meghalaya. .. Respondents

St

Advocate Mr A. Deb Roy Sr. CGsC.

ORD:R(ORAL)

CHOWDHURY J.(V.C.)

- to

The contr0versy ralsed in this apoclicatiaen relates

aasorotlon of retrenched staff on the strenoth of the

e 2
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office Memorandum No. 28017/2/92.Estt(D) dated 22.1.1003-

1ssued by the Government of India, nlnnstry of Personnel,

' P.G. and Pen51ons (Dcoartment of Personnel and Tralnlng)

'pertalnlno t0 the retrenched. s+afr~ Estansion of the

fac111ty of - alteérnatibe appomntment of regular employees

who have not COmpleted three yeers cf service..

2. The Government of Indla earlier formul ated 3 pOllcy
in the years 1976 and 1978 accordlnq to which all .
rctrenched tempor ary Central Governmeng employeos who were
- recruited through the employment exchanqe or through

- other recru1t1ng agencies and have put in at least three
‘years regular contlnuous service before_retrenchment _
were eligible for redeployment in the same organlsatlon‘

or elsewhcre. The aprllcant in this application has also
sobnht for a dlrectlon fnom this Tribunal for con51deratlon
of his case- in the light of the Gove rnment pOllCY The
aboye policy was subsequently extenoed to those persons
'who have not compieted three years of service vide O.M.

dated 22/1/1993 which is reproduced below:

?The'undersigned is directed to infer to
‘ Department of personnel'(Aoministration Ol
No. 42014/1/75-Estt(D) Ol.III dated the 27th
March 1976 and 29+th June 1978 according to
'whlch all retrenched temporary Central Government
»enployees who were @ecy ulted through the employnent
exchange or through other recruiting agencies
“and ‘have put in'at-least,queers regular

continuous service be fore retrenchment are



1~

»3- |
are eligihle for redeploymenf in the same
organisation or elsewhere.
The question of extending this facility

'%o similar retrenched Central Govt. employees

Who have put in less than 3 years of-regular
continuous service waé exa&ined after consultation
with the staff side. It has been decided that the
ekistihg schemes contained in LPEAR OM dated |
27/3/76 an@'29/6/78 bid would bhe extended to
cover all temporary employeés fecruited'regularly
through the prescribed challels of recrﬁitméh%dédégwﬁ
as staff selection Commission, Employment Exchange
etc. including thosw who have not completed 3
 yeérs of regular continuous service at the time of
reguXar retrenchment. The modified scheme would

“have retrospective effect from lst Jahuary,1992;

3. All the MinistmiqS/departments are requested
to bring the above scheme to the notice of all
concerned including these in the attached and -

A v

. subordinate offices for guidance and necessary

“actions®

- The applicanf was working as a daily rated Mazdoor_under
the respondentiNo.4;fthe Sub-Divisional Officer,Phonéé -
(East) Telecom Department, Shillona. The applicant stated

that he Was-sponsored by the Employment Exchénge vide 77
SponsoredNo. 154/84/5196 datéed 24/8/1984 and he was * "

o

- appointed Daily Rated mMazdoor in July 1984 under the *

e 4
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—4- _

the establishment of resbondent No.4. Accordingz to the
appiicant he worked in the establisheent under respondent
No.4 and rendered‘services of 1458 days sinceé khe his
appoiﬁtment in 1984. The aprlicant stated that while
working as a Daily Raﬁed Mazdoor under the respOndeht

No.4, he was stated to have been transferred *o the

. establishment of the Suk-Divisional Officer, Telccom,

Tura in Novembef 1988 The apolicant has specifically

stated in the awpliéamion that he neither received any
such transfer order nor any tran51er order was cmmmunlcated
to him. He was rot aware of any such transfer order to
Tura, He has also stated that he had suffered from

serious illness since 1988 and was under coﬁstant medical
treatmen+ for nearly one year and tcn months and for thls

reason he could not attend the office. For this purpose

" the applicant has ann exed some of the medical certificdes

The applicant after recovery, moved the authority whgx
xmxburmxﬁﬁxwxx&xdxkh? for his engament as well as
redeployment. The applicant also submitted a ropresentatlon

£0 the authority who in turn forwarded the same to the

“higher authority. He was, however, not allowed to join

in the duty The applicant also referred to the policy

of the respondents for granting témporary s%atus‘to the
cacual labourers who have been working since 1985,
wherein the name of the appllcant was also shown. It also

appears that in some of the States a one time relaxation

was provided for recruiting Daily Rated Mazdoors in thd. . .

N.E. Telecom Civcle. The'applicant; after failing to get '

any remedy from the authority moved this Tribunal by

e+ D



“filing an application which wés numbered and registered

:as C.A. No. 257 of 1997, which was dispoesed of diyecting

the respohdents to cénsider A his representation, if

.ahQ, fhe aéplicant again moved this Tribunal in,O{A.

~ No. éOO'of 1998. The Tribunal again directed the .
résbondents to consider the gepfesenta%ion cf the appiicani

"withiﬁ the time specified. The fespondents now by the

impugneé order dated 23/5/2000 dispbsed of the represen-

taéibn turning down the claim of the applicant for )

K

regularisation on the ground of long absence from- duty.

L3 I have heard Mr B Sinha, learncd counsel for the
applicant and ir A. Deb Roy, learned Sr. CGSC HMr. A;ﬁeb
‘Roy feferringlto the written statement stated +hat the
applicaht remaihed absent from 1988, therefore, since he

was not in employment his case c¢ould not be considered.

4. - .There is no dispute as to thé rendering ofs- serbice
Dby the applicant under the respondents on.an& from

July 1984 to November, 1988. In one of the communicatichs ™
bearing NQ.B—SB/TSM/238 dateg 3/4/1998, Annexure~ 9 %E"ﬁ'éf
the application,from thé Senior Sub-Divisional Engineer
(Administration ) a list of éleyen retrencﬂed Mazdoors
‘was submitted and it also mentioned that the applicant’
served for about 1457 days in the office of'the~8ub;—*“' "
‘Divisional Engineer(East) Shillong. In the order dated ™™ T
23/5/2000 it'was also adimitted that the applicant™ *" " 7
continuously worked from May 1985 to November, 1988 * 77 7

PRl AN

- for a total period of 1307 days. In the said ordér,"

b e gty Y "{%:’
however, the respondenis stated that as per report Qifen

-9

by the SDOP, Shillong vide his letter No.E-24/17 dated, ...
28/1/1992 the apblicant was transferred 40 SDOP, Tura ..

~
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in November, 1988, but the aopllcant falled 0 ropOrP
for duty at Tuta as Daily Rated MadeOr and that the ‘

discontinuance of engagement was beyond the permissible

limit. It was also stated that there was no progision #é

in the recruitment ;ulesAfor Te engagenent/ or requlari-
sation after such prolonged ‘absence. Tt was aIso.mentiemedk
in thc order thqm there was no prov151on in the rulos

for condonation of such long absence. Accordlngly the

ppplicant's representation was turned down.

5. . The Q.M.ementioned»ebeve pertains to're—engagement
or regularisation of those percons who were rctfenehed.
The Government policies are' all relatzble to rctrenched
employees. Assuming that the applicant was tranaferred t:
Tura in November, 1988 and he. failéd to report at Tura as
Daily Rated Mazdoor, even in that event the applicant
woulcd become a retrenched enplOyoe because the appllcanf‘s
relatlon Wlth the, employer trenched'the moment the
appiicanf dld not join his duty. Under Section 2(00)

Of the Inoustrlal disputes Act, the expression retrenchment

'meanS‘the termlnatlon by the employ@r of the services of a

workman for any reason whatsoever, other than as a
punlshment inflicted by way of disciplinary action, Lut
does not 1nclude voluntary retlrement of a workman or

rﬂilrement of a workman on reaching the agc of super-

"annuaﬁlon etc. The word retrenchment is of wider conotation

which covers termination of services by the employer

for whatsoever the reason. After the applicént‘refused”“

- to join at Tura,naturally his name was struck off.
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On the Owh‘ShOWing'Of the responoéﬁts the applicanf
was not dismissed or removed frOm'service as a measure-
of.disciolinary action. In the circumstances, the
applicant.can only be treated asia retrenched employeé
and thereforé, the case of the applicant cen not be
re fused on the ground of limitéfion. A retrencﬁeq
ompiOyeé~is a‘person whose sérvice is cut down by the
:empIOyer for whatsoever reason. In this context, it would
‘beappropriate‘to recall the following observation ofthé'
Supreme court in State Bank of India Vs. N. Sundara Money
(1976)1 SCC 822 at para 9 (826-27): "A breakdown of
Sec@ion.Q(oo) unmistakably expands the Semanties of
retrenchment. 'Termination +ss. for any rééson whétsoever'
_éro'the key words, Whatever, the reason, every términation
spells retrenchment. éo_the sole question ithasrthe
employee's sefvice been terminated ? Verbal épparei~
‘apart, the substance is deceive. A termination takes
place where a term expirGS'eithér by the active step
of master or running out of the stﬁpulated term. To
protect the weak against strong this policy of oOmp%ehén- -
sive dofination has been effectuated. Termination
embraoes nof merely the act of terminafion by the
employer , but the fact of termi ndtlon howsoever
prOduoed' (Emphasis supplleo). In Delhi Cloth and Genefal N
Mills Co Ltd. Vs. Shambhu Na th Mukherjee and otliers(AIR.
1978 sC 8) the suprcmc court held that'Strlklng off

ihe name of the workman from the rolls by the management -

&
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is terminafion of his service.ﬁSuchgterminatibn of
serviee is retrenchment within the meaning of 2(00) of

the Act. L Robeft D Souza Vs.‘The'Exeeutive-Engineert
SOu‘thern Railway and another (AIR 1982 SC 854} is |
apposite in this connection wherein the Supreme court
opined that 'It termination of a workmaniis broqght-abou%
for any reason Qhatsoever it would he retrenchment exéept
if ﬁhe cese falls within any of the ' egcepted catcgorles,4
i.e. (1) termination by way of punishment (ii) volunfary
retirement of the workman (iii) retirement of the workma
on reachiné the.age of_SGﬁerannﬁaiion if the contract of
employmént between the employer and the workman coneerned
contains a stipulation‘in that behzlf or'terminatien of the
serViee'of the_eervice on ground of continued iiineeltn;
Once'the case does not fall‘in“anylof the excepted
categories termination of service evem if it be aecerdino
to automatic diséharge from service under agrcement would
nonefheless be retrenchment within the meanlng of
expression in S.2(oc). It must as a corollary follow
that if the name of the workman is struck off the roll -
that iteelf would consﬁifuke retrenchment. * Robert-D!Spuza
was gangman in éoutheranailwayﬂ B? the impugned,lettér
he was'infdrmedl+hat'his services: were demmed t0 have

been iermlnated frOm 18/9/1974 from wnlch date he ‘was said

to have been aoscnted hlmself.

6. In this case the res ondents did not produce any

record as t0 how the respondents dealt w1tﬁ'the absence of -
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of the applicant. In the written statement the respondents

.sta%ed,thaf the applicant abandoned the job of casual

labourer in NOvembeT,l988 by not joining the job uhder

the SDOT/Tura and he ceased tobe casual labourer in the

records of the respondents. The grounds cited by the

respondente‘does not fall in any of the excepted category

cited in clause (a),(b),(bb) and (c) of Section 2(00) of

“the Act. The applicant, therefore, is a "Retrenched Staff“'

for all intents and purposes of the Scheme who had

comoleued above four years service under tbe responden+s

—domess

in November, 1988. There Was no Justlflcatlon in’ refuelng

the elaim of the applicant on the ground of limitation

as mentioned in the order of the General méﬁagér datéd
23/5/2000 The respondent auﬁhorlty, fell into grave error
in repudlatlno the claim of the apollcant by overloo king

the velevant and lawful considerations. The relevant

‘consideration under the Scheme was the length/duration

- of the seiViees rendered by the apolicant and the fact of

the hatter that the anpllcani was a retrenched staff.

7. The respondents while turnlng down the represen-

tation of the | apollcant dlsregardeo the letter and spirit
of the pOllcy lald down by the Government of India- from
time to time for redeployment. and/or orentlng temporary

stetus RE to those who were recrulted and put in -at least

thrce years of rogular serv1ce or less hefore re*renchment

The polwcy of the Central Government in this regard has

its own meaning, forumlatcd from tlme to time, . to meet th

.10

B O R A



1%

~10-
the constitutional frRxmuirkidxframxXiImRxXrx%% requirements

the méndétes of human riohts, and the spirit of Articie 7

‘of the International Covenant of Economic, Social and

Cul%ural Rights 1966 which called upon all State partles

to ensure fair wages -and equal wages for equal work.
8. As‘alluded earlier, the applicant fulfilled the
requirément mentioned in the office memOrandum'datcd 27th

March,1976 29th June, 1978 as well as the memo dated 22nd

January,1993 as a retrenchnd staff, who rendered contlnuous

‘service over four years be fore retrenchment and therefore

his case required a fair consideration under the Scheme.
The Respbhdents in the circuﬁétances flawed in\its
dedisibn making process by fejecting the:representation

of the applic§nt vide the.impugned Qrder dtd. 23/5/2009.
The same is therefore, set aside. The respondents are |
aCcOféingiy diiected to consider the case of the applicant
for grantlna a temporary status afresh in the light of the
observations made above with utMOSt dispatch at the most
w1th1n a mbnth from the date of receipt of a certified

copy of this order.

ﬁ9.» . The apmllcamion is accordingly allowed, There shall

~

however, be nO order as to costs 1n the facts and

circumstances ofthe case.

sd/- D.N. Chowdhury
‘Vice Chairman



