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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
i GUWAHATI BENCH
“ E

; Original Application No.49 of 2000
\‘ (
‘ i Date of decision: This the || [k day of May 2001

Do The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

P The Hon'ble Mr K.K. Sharma, Administrative Member
|

iy Shri Ashok Xumar Sahu,JPS |

: Assam - Meghalaya Joint Cadre,

i 1 Inspector General of Police (0SD) (under suspension),
i | DGP's Office,

| . Ulubari, Guwahati.

| «wssee Applicant
‘ I By Advocates Mr B.K. Sharma, Mr S. Sarma and
: ‘ Mr U.K. Nair.
i .
1 I| - versus -
!
| | 1. The Union of India, represented by
- The Secretary to the Government of India,
¢ ‘ Ministry of Home Affairs,
Lo New Delhi.
: II 2. The State of Assam, represented by
| | The Chief Secretary,
" : Dispur, Guwahati.
i '.] 3. The State of Meghalaya, represented by
| The Chief Secretary,
P! Shillong. .
i | 4. The Secretary to the Government of India,
A Ministry of Home Affairs,
! New Delhi.
, 5. The Secretary to the Government of Assam,
1o Home (A) Department,
P Dispur, Guwahati. «.ssss Respondents

_ k‘i By Advocates Mr B.C. Pathak, Addl. C.G.S.C.,
i Dr Y.X. Phukan, Sr. Government Advocate, Assam, .
. Mrs M. Das, Government Advocate, Assam.

| | CHOWDHURY.J. (V.C.)

|
'l In this application under Section 19 of the Administrative

li Tribunals Act, 198, the applicant, amongst others, assailed the Notification

Is
| | dated 4.6.1997 placing the applicant under suspension and the com munication

i
i

i | dated 9.7.1997 asking the applicant to show cause under Rule 8 of the

ks .
? ¢ | A1l Tndia Service (Discipline and Appeal) Rules, 1965 and the Notification
I’\)l/dated 8.9.1997 accepting the prayer for voluntary retirement tendered




. by the applicant allowing him to go on voluntary retirement with effect

from 1.8.1997.

2. A thumb néjl sketch leading to the institution of this application

are ‘adumbrated hereinbelow:

The .app]icant, at the relevant time, was a member of the

Indian Police Seryicé (IPS for short) ‘allocated  to the Assam -
~ Meghalaya Joihf Cadre; While he was serving in the Assam Wing of the
Assam - Meghalaya Joint Cadre and holding the post of Inspector General
of Police (0SD) and Director (Prosecution) under the Government of Assam
he submitted a notice for voluntary retirement addressed to the‘ Chief
Secretary on 30.4.1997. In the said notice the applicant inter alia, stated
that he had completed twenty years of service as on 16.7.1997 and he
- intended to go on voluntary retirement with effect from 1.8.1997. By
| communication dated 20.5.1997 the Additional Chief Secretary to the
Government of Assam referred to some news items published in a few
newspapers in Assam allegedly criticising the Government of Assam. The
relevant paper clippings were enclosed with the aforementioned cc'Jm munic—
atlén and the applicant was directed to explain why disciplinary action
should not be initiated against him for wviolating all India Service (Conduct)
Rules, 1968. The applicant submitted his reply thereto and thereafter
by Notification dated 4.6.1997, the Governor of Assam in exercise of
powers conferred under Rule 3 of AIl India Services (Discipline and
Appeal) Rules, 1969 placed the applicant under suspension with effect
from 4.6.1997 pending initiation of proceeding for disciplinary action
against him. A disciplinary proceeding was thereafter -initiated against
the applicant and show cause notice was issued under Rule 8 of the All
India Service (Discipline and Appeal) Rules, 1969 as to why any of the
penalties prescribed in Rule 6 of the aforesaid Rules would not be inflicted
on him on the charges based on the statement of imputation of misconduct
vide‘ memorandum dated 9.7.1997.' According to the app]icént the aforesaid:

[/\_/Vcom munication did not accompany the list of documents as well as the

list of witnesses on which the charges were proposed to be sustained

and.eeecees



andl he accordingly submitted an application for furnishing the same and
also for inspection of the relevant documents for preparation of the show

dated

No.HM A(IPS)/58/Pt-V/39 8.9.1997, the

cause. By notification
respondents conveyed the acceptance of the prayer for voluntary retire-
ment t_endered by thé applicant and to allow him to go on voluntary
redrement with effect from 1.8.1997 without prejudice to the 6ngoing

disciplinary pfoceeding. The app]ica'nt by his representation ‘dated 6.4.1999
requested the authority for revocation of fhe suspension order.. By
com munication No.HMA(IPS).58/Pt-1II/2 dated 29.10.1999 the applicant
was informed by the Government of Assam that the Government of India
had once again eXamined the matter of .voluntary retirement and found"

that in terms of Rule 16(2)(a) of the All India Service (DCRB) Rules,

the applicant stood retired from service with effect from 1.8.1997, i.e.

“after expiry of the three months notice period and therefore, question

of revocation of the suspension order and posting him accordingly did
not arise. The applicant by this application assailed the aforementioned

orders as illegal and without jurisdiction.

3.' The respondent No.l, Union of India, as well as the respondent
Nos.2 and 5, the State of Assam and the Secretary, Government of Assam,
Home Department, submitted two separate 'wn'tten statements denying
and disputing the contentions of thé applicant and supvportj_ng. the actions

so far taken by the respondent authority.

4., ‘ Mr B.K. Sharma, learned counsel fof the applicant, mainly,
assailed the legality and validity of the action of the respondents accepting
‘the voluntary retirement. Mr Sharma submitted that since those actions
are in contravention of the rules, the said actions are patently invalid
- and therefore, the same are liable to be set aside. The learned counsel
submitted that in the instant case, the applicant submitted his application
for voluntafy retirement on 30.4.1997 in terms of Rﬁle 16 (2A) of .the

A1l India Service (Death-cum-Retirement Benefits) Rules, 1958, after

" giving three months previous notice to the State Government concerned.

Theeeesosss



4o \/(:/

The learned counsel submitted that the rules read with the Government
of India instructions dated 16.10.1980 enjoined a time frame. Acceptance
of the volun’tary. retirement was to be made within the period specified
and if no actions were taken within the period specified, such notice
would fall jntb desultude. Therefore, according. to the learned counsel,
the respondents could ‘.notv have acted upon the aforesaid application for
voluntary retirement. Mr ‘Shar'ma, to buttress the aforementioned arguménts
further submitted that acceptance of resignation was required to be
com municated and that communication must also be at fhe earliest
instance. Failure to communicate within the ‘timve fréme affected the
right of the app]iéant to exercise his right to withdraw the application
for voiuntary retirement before the crucial date, namely 1.8.1997. Mr
Sharma further submitfed that in ' the instant case the acceptance of
the voluntary ret_iremént by the Government of Assam was not a valid

acceptance, so much so, the said acceptance under the Rules were to

“be made only by the Joint Cadre Authority and no other authority. The

learned counsel, llastly, submitted that the impugned notification dated
8.9.1997, ‘whi'ch w.as‘ not served upon the applicant, indicated about
acceptance of voluntary retirement .with effect from 1.8.1997. According
tg Mr Sharma the same was unauthom'sed,.so much so, that acceptance

of retirement could not have been made retrospectively.

5. Mr B.C. Pathak, learned Addl. C.G.S.C. and Dr Y.K. Phukan,
learned Sr. Government Advocate, Assam, repfesenting the Union of India
and the State of Assam respectively, countering the submissions of Mr
Sharma and supporting the action of the respondent authority, submitted
that. there was no illegality in accepting the vol_untary retirement and

the action of the respondents in suspending the applicant and subsequent

‘initiation of disciplinary proceedings were made. in accordance with law

and the learned counsel submitted their respective submissions in that

T YTregard.
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Before going into the respective merits of the case it would

| be appropriate to refer to the provisions of Rule 16 (2) and Rule 16

‘ (2A) of the AIS (DCRB) Rules, 1958, which are reproduced below:

i']
|
|

below:

"16(2) A member of the service may, after g1v1ng atleast
three month's previous notice in writing to the State Govern-
ment concerned, retire from service on the date on which
such member completes thirty years of qualifying service or
attains. fifty years of age or on any date thereafter to be
specified in the notice.

Provided that the member of the service under suspension
shall not retire from service except with the specific approval
of the State Government concerned.

16(2A) A member of the service may, after g1v1n g three
month's previous notice in. writing to the State Government
concerned, retire from service on. the date on which he

completes 20 years of qualifying service or any date thereafter

to be specified in the notice;

Provided. that, a notice of retirement given by a member of
the service shall require acceptance by the Central Government,
if the date of retirement on the expiry of the period of notice

~would be earlier than the date on .which the member of the

service could have retired from service under sub-rule (2)."

The Govern-ment'ef India's decision, relevant for the purpose, is reproduced

"DP & AR Letter No.15011/47/78-AIS (II), dated 16th October,
1978.- Under sub-rule (2) of Rule 16 ibid, retirement of a
member of the Service becomes effective on the expiry of
three months' notice given by him, unless he is under suspension.
Once the notice period begins to run, it may not be open
to the Government a unilateral act of suspension to prevent
the running of three months' period. In other words, a member
of the Service, who has given notice for voluntary retirement
under the aforesaid rule will retire from service on the expiry
of the period of the prescribed three months even if he is
placed under suspension after he gave notice. However, as
provided in the explanation below Rule 6(1) ibid, a departmental
proceedings in items of the aforesaid rule shall also be deemed
to have been instituted against the pensioner on the date he
was placed under suspension. In view of this, if a member
of the Service is placed under suspension after he gives notice
for retiring from service voluntarily, the benefit of the
limitation contained in clause (b) (i) of the provisoe to .
Rule 6(1) ibid will not be available to him and departmental
proceedings under this -rule for reduction of his pensionary
benefits can be initiated against him, even after the date
of his retirement, for a misconduct committed by him while
in service, although such proceeding may be .in respect of
.an event which took place more than four years before the

_institution of such proceedings."

"DP & AR Letter No.25011/2/80-AIS- (II), dated the 16th October
1980.- It has been decided to lay down the following guidelines
for the acceptance of the notice of retirement under sub-rule
(2A) of Rule 16 of the All India Service (Death—cum-retirement
Benefits) Rules, 1958 for the information and guidance of
the State Governments :- : '

(i) A notice of voluntary retirement given by a member
of the Service may be withdrawn by him, after it is accepted
by the State Government, only with the approval of the State
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Government concerned provided the request for such withdrawal
is made before the expiry of the period of notice.

(ii) In case where disciplinary proceedings are pending or
contemplated against a member of the Service for the

imposition of a major penalty and the disciplinary authority"

having regard to the circumstances of the case, is of the
view that the imposition of the major penalty of removal
or dismissal from service would be warranted, the notice of
voluntary retirement given by the officer concerned may not
ordinarily be accepted.

"

(AV)eeesresssesocsosaronsasce

7. The materials on ~-record= provided--the--indication that™the
applicant submitted an application for voluntary retirement from All
India Service on 30.4.1997 before the Chief Secretary, Government of
Assam. The said app]ication was at the first instance sent to the
Government of India and the Govérnment of India, in turn, sent back
the same to the Government of Assam for placing the matter before
the Joint Cadré Authority. The Joint Cadre Authority consisting of Shri
D.X. Gangopadhyay, IAS, the then Chief Secretary of Meghalaya and
Shri T.K. Kamilla, IAS, ‘the then Chief Secretary'of Assam, considered
the prayer of the applicant for voluntary retirement with effect from
1.8.1997 under Rule 16(2A) of the Rules and tﬁe Joint Cédre Authority

allowed the applicant to 'go on voluntary. retirement without prejudice

to the existing disciplinary proceedings against him. The Government

of India by way of a Fax Message, sent to the Chief Secretary,
Government of Assam and Chief Secretary, Government of Meghalaya

vide No.31012/4/97-IPS.II dated 13.8.1997 conveyed the approval of the

‘Government of India to the acceptance of the request of the applicant '

to retire from service with effect from 1.8.1997 without prejudice to
the on going disciplinary proceedings. By Notification No.HM A psy s8/
Pt-V/39-A dated 8.9.1997 a communication was made about the
acceptance of voluntary retirement éf the applicant by the
Government of Assam and to allow the applicant to go on voluntary
retirement with effect from 1.8.1997 without prejudice to the ongoing
disciplinary proceedings against the applicant. Mr Sharma submitted that

the order dated 8.9.1997 was not an order. of the Governof. It was only

. issued at the instance of the Government of India, who sent the approval

to the acceptance of the request of the applicant to retire voluntarily

from.eeeees



' from service with effect from 1.8.1997. Mr Sharma, questioning the act
' of the resolution of the Joint Cadre Authority allowing the applicant

to go on voluntary retirement, submitted that the said acceptance was
in valid on two counts. Firstly, according to Mr Sharma, the com munication
contained in Annexure II to the written statement on behalf of respondent
Nos.2 and 5 did not indicate as to when, how and where the Joint Cadre
Authority took the matter into consideration and secondly, Mr Sharma, '
questioning the propriety of the resolution, submitted that the Joint Cadre
Authority signed on the dotted line and granted the approval as was
advised by the Governnment of India as indicated in para 6 of the written
statement of the respondent Nos.2 and 5. The contention of Mr Sharma,
in the facts and circumstances of the case, is not acceptable to us. The
applicant submitted his application prayjng for voluntafy retirement before
the Chief Secretary. Mr Sharma also agreed that the appropriate
Government in this matter was the Joint Cadre Authority of the. States
" of Assam and Meghalaya. The application dated 30.4.1997 was to be placed
! before the Joint Cadre Authority as per the law. Since it was not done
the Central Government only pointed about the legal requirement and
" the same was sent to the Goverment of Assam. The Government of Assam,
in turn, sent the application before the Joint Cadre Authority, which
on perusal of the application of the applicant accepted the vsa-me and
! aJlowed him to go on Voluntaryv .retirement without prejudice to the
| existing disciplinary proceedings against him. The Resolution of the Joint
1 Cadre Authon'ty contains the signatures of Shri D.K. Gangopadhyay and
Shri T.K. Kamilla,7 Chief Secretaries of the Governments of Meghalaya
1 . and Assam respectively. Shri Gangopadhyay, though did not put the date
: below his signature, Shri Kamilla, Chief Secretary, Government of Assam,
! put the date '"25.7.97" below his signature. There is no material before us
to a;cept the plea that the Joint Cadre Authority did not consider the matter
| on 25.7.1997. The endorsement of the two Chief Secretaries made below
f the Resolutibn, backed by the action of the Government of India and

the State Government, in the circumstances, cannot thus be overlooked

i or ignored. The application for voluntary retirement from AIl India Service
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made by the apph'cant on 30.4.1997 was thus accepted by the competent
authority, namely the Joint Cadre Authority, on 25.7.1997, i.e. within
the ninety days period of the application and the Government of India
sent its approval of the acceptance by Fax Messége dated 13.8,1997,
which was finally ‘communicated by the Government of Assam, Home
Department, vide communication dated 8.9.1997. In the «circumstances
there_ is no infirmity m the acceptance of the application made by the
app]icant for his voluntary retirement. Thé acceptance was made by the
competent authority, namely the Joint Cadre Authority and the acceptance
was also made according to law. The acceptance of the voluntary
retirement, in the circumstances, finally com municated by the Government
of Assam on 8.9.1997, cannot be held to be invalid on "‘che ground of
undue delay in intimating the public servanﬁ concerned. Inordinate
deferment or procrastination in responding to the letter on the voluntary
retirement, in a given case may lead .1.:0 an inferen.ce that the resignation
was not acc:epted, but in thé facts and circumstances of the case the

said inference also cannot be drawn.

8. - Mr BK ‘Sharma referred to the decisions of the Supréme
Court. in. Union of India vs. Sayed Muzaffér Mir, reported in 1995 Supp
(1) SCC 76, Tééin Litin vs. State of Arunachal Pradesh, reported in (1996)
5. SCC 83, Union of India Vvs. Dinanath Santa Ram Karekar and others
reported in (1998) 7 SCC 569, J.N. Srivastava vs. Union of India, reported
in ('1998) 9 SCC 559 and the decison of Tek Chand vs. Dile Ram, reported

in ATR (2001) SC 905.

9. - The decison of Taéin Litin has .no application in the instant
case. The aforementioned decision mainly pertains to the effectiveness
of an appointment letter, An order of appointment to a,pbst, postulates
com munication. In the absence of com munication the appointment remains
ineffective. In t1:1e instant case, undéniably, the order of acceptance was
com municated to the applicant and the applicant by his letter dated
10.8.1999, at least mentioned about the Government of Assam Notification
dated 22.9.1997 retiring him from the Indian. Police Service with effect
from 1.8.1997. Similarly, in Dinan.ath Santa Ram Karekar, the Supreme

Court had the occasion to deal with an.order of termination which was

NOLeveesccseresees
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not communicated. An order of termination not communicated was said
to be not an order of termination. J.N. Srivastava's case basically dealt
with the right of withdrawal of voluntary retirément before the intended
date. An employee, undoubtedly, has the Locus Paenitentiae to withdraw
the proposal for retirement, till the date mentioned in the notice. The

case of Sayed Muzaffar Mir is also not applicable in the instant case.

10. Needless to state that rules applicable in various Government
Departments provide for voluntary retirement by giving a notice. Rules
are of different nature. Some rules provide for automatic retirement
on expiry of the period specified as FR 56 C of Assam FR and like
rules mentioned in Dinesh Chandra Sangma vs. State of Aésam, reported
in (1977) 4 SCC 441, B.J. Shelat vs. State of Guiarat, reported in (1978)
2 SCC 202 and Sayed. Muzaffar Mir (Supra). In the afofesaid cases, ﬁhe
Supreme Court had to deal with the rules which con’ferredA on the
Government employee the right to voluntary retirement in absolute terms
and. there is/was no provision for withholding pérmission in certain
contingencies and voluntary retirement came into effect automaﬁca]ly
as per the rules under FR 56 C as was indicateci in the case of Dinesh
Chandra Sangma (Supra), ° B.J. Shelat's case (Supra) and Sayed Muzaffar's
case (Supra). The- authority - concerned was empowered to withhold
permission to retire in certain situations, namely wﬁere the employee
was under suspension or departmental proceeding was pending or
contemplated - the mere pendency of the suspension or departmental
proceeding or its contemplation- did not result in the notice for. voluntary
retirement not coming into effect on expﬂy of the period specified
therein, The rules further required the authoritj7 concerned to pass a
positive order withholding the permission to retire and the com munication
of the same to the employee concerned before expiry of the notice period.
In the circumstances the case of Sayed Muzaffar Mir is also not applicable

to the present case.



11. In State of Haryana vs. S.K. Singhal, reported in (1999) 4
- SCC 293, while dealing with the case of notice for voluntary retirement
of a Medical Officer, under the Punjab Goverment, the Supreme Court
had the dccasion to review the relevant cases on the issue., wherein it
made the following observations:

"Thus, from the aforesaid three decisions it is clear
that if the right to voluntarily retire is conferred in absolute
terms as in Dinesh Chandra Sangma case by the relevant rules
and there is no provision in the rules to. withhold permission
in certain contingencies the voluntary retirement comes into
effect automatically on the expiry of the period specified
in the notice. If, however, as in B.J. Shelat case and as in
Sayed Muzaffar Mir case the authority concerned is empowered
to withheld permission to retire if certain conditions exist,
viz. in case the employee is under suspension or in case a
departmental enquiry is pending or is contemplated, the mere
pendency of the suspension or departmental enquiry or its
contemplation does not result in the notice for voluntary
retirement not coming into effect on the -expiry of the period
specified. What is further needed in that the authority
concerned must pass a positive order withholding permission
to retire and must also com municate the same to the employee
as stated in B.J. Shelat case and in Sayed Muzaffar Mir case
before th expiry of the notice period. Consequently, there
is no requirement of an order of acceptance of the notice
to be communicated to the employee nor can it be said that
non-com munication of acceptance should be treated as
amounting to withholding of permission." o

The Supreme Court in the aforesaid judgment took note of three Groups
of rules pertaining to voluntary retirement after notice. Voluntafy
retirement comes into effect automatically on expiry of the notice period
as per the first category. Retirement comes into force automatically
unless an order is passed during the notice period declining the permission
to retire, as per the second category. In the third type of case voluntary
retirement does not come into.force unless permission to the effect is
grénted b'y- the competent authority. In such a case refusal of permission
can be communicated even after the expiry of the notice period. All
will debend on the provisions of rules. As per the statutory rules regulating
the member of the service pertaining to All India rService,’a notice of
voluntary re.tire‘ment given by a member of the service may Lb(e withdrawn

by him after it is accepted by the State Government only with the

approval of the State Government concerned, provided the request for

{*~~—V4uch withdrawal was made before the expiry of the period of notice.

The Government of India's decision also contemplate that where a

disciplinary..eececees
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disciplinary proceeding was pending or contemplated against the member
of the service for imposition of a major penalty and the disciplinary
authority having regard. to the circumstances of the case, is of the view
that the imposition of major penalty of removal or dlSIHlSSBl from service -
would be warrénted, the notice of voluntary retirement given by the
officer concerned would not ordinarily be accepted. In the case in hand,
¢
no move was made by the applicant for withdrawal of the resignation
before the expiry period of the notice. There was also no legal requirement
on tﬁe part of the authority to com municate fhe acceptance of the
resignation within the period mentioﬁed in Rule 16 (2A). There is no
scope to read in the rules that the acceptance of the resignation was
aiso to. be communicated to the Government servant within ninety dajs.
In the instant case the resignation was accepted in conformity with Rule
16 (2A) of the Rules as per the choice given by the member of the
service and his retirement was accepted accordingly, The plea raised
by the applicant that the resignation was accepted retrospectively in

the circumstances also cannot be accepted. .

12, For all the reasons stated above we do not find any merit
in .this application. Accordingly the -application is dismissed. In the facts

and circumstances of the case there shall, however, be no order as to

costs.
\ ug% . LNN\,
( XK. XK. SHARMA ) ( D. N. CHOWDHURY )
ADMINISTRATIVE MEMBER VICE-CHAIRMAN
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THE CENTRAL ADMINISTRATIVE TRIBUNAL::GUWAHATI BENCH

GUWAHATI

> i 0.A. No. of 2000

BETWEEN

Shri Ashok Kumar Sahu, IPS - Assam Meghalaya

JToi

nt Cadre, Inspector General of Police

(0sD)Y, under suspension, DBP's office,

1'

(i)

Ulubari, Guwahati-7.

... Applicant

~ AND -

)
\"%

The Union of }ndia,frepresentad by the Q( N

" Gecretary to the Government of . India,
Ministry of Home Affairs, New Delhi.

The State of Assam, represented by the
Chief Secretary, Dispur, Guwshati-6.

S U

>
Q

a .
e
A

E

S
N

N4
The State of Meghalaya, represented by .« gA

the Chief Secretary, Shillong.

Thg_Sécretary to the Government of Indig, L*f’

Ministry of Homs Affairs, New Delhi.

The_SecretéPy to the Government of Assam,
Home (A) Department, Dispur, Guwahati-é.

.- Respondents

DETAILS OF APPLICATION

PARTICULARS . OF THE ORDER AGAINST - WHICH  THE
APPLICATION 15 MADE

This application is directed against -

" Notification No. HMA(IPS).S8/Pt.11/156 dated

4,6.97 issued in the name of the Governor of

V//fﬁssam plac1ng the Appllcant under suspension

with effect from 4.6.97 ;o

P i

[

h Y
Thred i, AV
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(ii)

_2_
Letter No. HMQ(IPS).SB/Pt.II/lSB dated 9.7.97
issued by the Addi. Chief Secretary and

Principal Secretary to the Government of Assam,

Home & Pclit&cal Department asking the Applicant

to chow cause under Rule 8 of the. AIS

(Discipline & Appeal) Rules, 1965 read with

—Article 311 of the Constitution of India on the

fiii)

articles of charge mentioned therein j

Notification No. HMA (IPS) .58/Pt-V/39 v’datéd

' 8.,9.97 issued in the name af the Governor of

-

(iv)

(v)

(i)

E—

Aésam purportedly allowing the Applicant to go

on voluntary retirement with effect fram 1.8.97;

[

Letter Nm.) HMA(IPS).58/Pt-V/54 dated 28.4.99
issued by the Government of Assam, Home  (A)
Department to the Acéoudtant General, Azsam
purportedly conveying the sanction of 'the
Govérnor of Assam ﬁo the payment of subsistence
allowance to the Apﬁlicant for the period with

effect from 4.6.97 to 31.7.97 ;

Letter No. HMA{IPS).S58/Pt-I111/2 dated 29.10.99
issued by the Gavernmenf of \Assam, Home. (A)
Department ~to the Applicant communicating the
purported decision that the Applicant stood
retired from his service with effect fram

1.8.97 ; and

The letter NO. 31012/4/97-1P5.11 dated 18.10.9%9

purpovtédly written to the State Government by -

13

_the Ministry of Home Affairs, Government of

India (copy not given to the Applicant}.
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2. JURISDICTION OF THE TRIBUNAL

The Applicant declares that the subject matter of
the application is within the Jjurisdiction of this

Hon'ble Tribunal.

<. LIMITATION

The  Applicant further declares  that the
application ié filed within the limitation period
prescribed under Section 21 of the Administrative

Tribunafs Act, 1985.

pvg

4, FACTS OF THE CASE :

4.1 That the Applicant is a citizen of India -and as

such, he is entitled to all the rights, protections and

privileges guaranteed under the Constitution of India "’
and the laws framed thereunder.

4.2_‘fhat the grievance ﬁade»in tﬁis application is in
respeét of purpdrtea voluntary' retirement of the
Applicant from service as an IPS foi;er, It dis the
case bf’_the Applicant that the acceptance of the
voluntary 'retirement notice given by the Aﬁplicant. is
vaid ab-initio énd noh—eét in thé eye of law, \there{

being no sanction of law behind the same.

4.% That the Applicant is a member of the IPGS. He is a-
direct recruit to the service and. after hié selectiony
he was allocated to the Assam Meghalaya Joint Cadre.
His year of allotment is 1975. As a member of the All
India Bervices, éhe serviéé ;bnditions of the Applicant
are requlated by the provisions of the All India
Services Act, 1951 and the-rulés and regulations framed

thereunder.



4.4 That the Applicant while was serving in the Assam

Wing of the Assam Meghalaya Joint Cadre and while  was

holding the post of Inspector General of Police (0OSD)

and Director (Prosecution) under the Government of

Assam had submitted a notice of voluntary retirement

“addressed to the Chief Secretary on 30.4.97. By the

said notice, the Applicant while inter alia stating

that he had completed 22 yeafs'of service as on 16.7.97

conveyed "his intention to'go'on voluntary retirement

with effect from 1.8.97.

A copy of the saiﬁ notice“dated 30.4.97 as

)

 ANNEXURE=1.

4.5 That after issuance of the ‘caid notice, the

Government of Assam in the Home (A) Department asked’

\

for an explanation from the Applicant by issuing a

Iétter' No. HMA(IPS).58/Pt-11/140 dated 20.5.97 for

alleged viblation of the provisions of AIS {Conduct)

Rules, 1968.

A copy of the said léetter dated 20.5.97 is annexed

as ANNEXURE-Z.

4.6 That the Applicant on receipt of the said léttef'

dated 20.5.97, submitted his explanation on 28.5.97 on

effect from 4.6.97 by a notification No.

HMA(IPS) .58/Pt-11/156 dated 4.6.97 issued in the name

of the Governor of Assam.

A copy of the said notification dated 4.6.97 is

anﬁexed as ANNEXURE-3.

receipt of which he was placed under suspensioh with -
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4.7 That thereafter a letter No. HMA(IPS) .58/Pt-

11/158 dated 9.7.97 was issued by- the Government of

'Assah, Home (&) Department to the Applicant reguiring

'hlm to show cause under Rule 8 of the AIS (Discipline & -

Appeal) Rules, 1969 read with »értiqle 31t -of the
Constitution of India as to why any of the penalties

prescribed in Rule & of the said Rules should not be

inflicted on him by the competent authority on  the .

bazis of the articles of charge based on the "statement

of imputation of misconduct mentioned therain.
: ¢ .

A copy of the said letter dated 9.7.97 is annexed

4

hereto as ANNEXURE-4. ' .

4.8 That _the Appllcant states that the said letter

. dated 9.7.97, although stated to be a charge mheet ﬁ%s :

in gross violation of the prov1sxons of Rule B8 and the

same did not wccompany a8 llst of documents by whlch and-

list of witnesses by whom the articles of charge were
praposed to be sustained. Accordingly, the Applicant

prayed for supply of the same which would give h1m an

appartunlty of inspection of the relevant documents

tmwards‘ preparation of his show cause reply,— but the

same hag_not been acceded to till this very ‘date.

4.9 That when the matter rested thus and the rnotice of,j

_valuntary retirement gtven by the Applicant becamej

infructuous in .view of the order of suspen51on and the
charge sheetvissued tavthe Applicant, & notzflcatlan
Mo HMQ(IPS).ﬁBiPt~V£39 dated B.7.97 was issued by the
Government of Assam, Home (A) Department in the name of

the Governor of Assam purportedly accepting the - prayer



for voluntawy retirement of the Applicant and allowed
him to go. on leuntary retirement w.e.f. 1.8.97 and the
same was ‘stated 1o be without prejudice to the

disciplinary proceedings against him.

A copy of the said notification dated v8;9.97' is

Cannexed as ANNE XURE-3 -

_%Qi@ Thﬁt' the Applicant states that the‘ notice Tt
yoluntary | retirement was submitted ‘by ‘him' under

’comﬁélling' citcumstaﬁces as wWas éxplained in the show
 cau5e reply. He wénted to go on voluntary retiremenf
withaut ény stigma attached to him, but the Government:
af fAosam intended to praceed.otherwise and ‘taking.:a
vindictive attitude put the Applicant under suspension
nd thereafter initiated a departmental proceeding By
issuing a charge sheet although no progress whatanevér
has beenvmade to theAsaid proceedingAand the.aame has
by‘ now become stale. The 90 days period expired on
'30.7.97 but the Gavernmént of Assam did not take any’
action in the matter of voluntary re@iﬁémént as °
required under the relevant ﬁulesAand thus the notice
ofvvoluntary retirément bécame,infructuaus and non-est
and no action couid haQe been taken on the said ﬁqticem
4.11 That  in tﬁe meantime, the office of the
Accountant General (AXE), Assam, Guwahati by? théir
letter No. GE.CELL/IPS/SUSPENSION/Bl dated 11.5.98
agked'fcb a éiarification from the Government of Assam,
Home  (A) Department as to how to treat the ;péried af
Suspehsion of the .Applicant. In reply to the said

letter, the Government of Assam, Home (A4) Department,
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by their letter Ho. HMA(IPS) .58/Pt-V/54 dated 28.4.99 -

conveyed the éanction of the Governor of Assam towards

payment of subsistence allowance to the Applicant for

the period from 4.6.97 to 31.7.97. In both the letters,

the Applicant was shown to be under suspension.

Copies of the letter dated 11.5.98 and 28.4.98 are

anmexed as ANNEXURES-§ and &hrespectively.

 4.12 That tﬁe Applicant having been placed “under
'.suspension and - the Departmentél proceeding having xbeen
initiaté¢ ~against him, hé ptayed for his subsistence
allowén:e by his representation dated 28,2.98 on which
the State Goyeﬁnmenf sogght fof the views of the Legal
- Remembrancer on the subject. The Legal ﬁemeﬁbranc;r

submitted his views in January 1999. On 6.4.99 the

Applicant submitted 2 représentation to the Govewnmént'

of Assam préying for granting him subsistence allowance
and. to consider revocatién‘cf the order of suspensipn,
In the said letter, the Applicant stated in categorical

terms that his reqguest for Qoluntary retirement was

nullified by the subsequent'drder of suspension. By the -

said letter, the Applicant conveyed his decision to

withdraw his notice of voluntary retiredént su&mitted
on 30.4.97. In the letter, the Applicant indicated as
to  how for the last two years he was without any

payment including subsistence allowance. Accordingly, a

prayer was. made to review his case of DepartmentalA

proceeding and to consider revocation of the arder’ of

suspension.

A copy of the said letter dated 6.4.97 is annexed.

as ANNEXURE-7.




4,13 - That the #Applicant having not recéived any
response to his representatipn, submitted.yet another
representation dated 10.3.99 to the Government df.Assam
praying' for revécation of the order of suspension and
ﬁo make payment of éubsistence allowancevfor thé period
_from 4.6.9? .éill the date of revocation and - also to
give - him posting and reqularise the périDd cf his

guspension.

Agcapy of the said letter dated'10.8.99 ie annexed

as ANNEXURE-8.

4.14 fhat now 3 letter has been addFESSEd under "Nb;
.HMA(IPS),58/Pt—IITi2 dated 29.10.99 to the Qpplicant'by
the Gavernment of Asa@m in the Home (A) Department in
reference ﬁo'hig representation dated 10.8.99 stating
inter alia that the Gerrnmemt of India had once again
examihed- the matter and fDQnd that in terms of Rule
16(2)(a) of the AlS (DCRB) Rules, the Applicant stood
_retired from service w.e.f. 1.8.97 and as such, there
was no case‘of revocation Qf"the order of suspensian O
payment of subsistence a]lowaﬁce and ﬁosting as sought
far by the Applicaht. 1t has been stated in  the. said
dleptter that the three months® notice given by the
Applicaﬁt was accepted on a later date made  no
differénce. This intimatioﬁ conveyed by lettef datéd
;29110.99 is stated ta Ee as per the desire of the
Ministfy of Home Affairs, Bovernment of.'India vide

'their'letter.Nd. 31012/4/97-1P5~11 dated 18.10.99

A copy of the said  letter dated 29.10.99 s

annexed as ANNEXURE~-9.




4.15 That the Applicant states that under = the

vprDvisians of the All India Services (DCRB) Rules, 1958

there is definition relating to the "State Government -

concerned”. Accarding to the definition given in the

AIS  (DCRB) Rules, 1958, the “"State  Goverhment", means

the Sféte Government on whose cadre the member of ‘%he

service was born immediately before retirement or death .

and in relaticon to a member of an all India service

born on  a. joint cadre, the Joint Cadre Authority.

Likewisé in-éll other rules and regulations applicable

to the Applicant, it has been clearly»defined as to
what.constitutes_a State-ﬁmvernment in case aof a Joeint
Ead%e. in thié écnnectian the provisions and the
échedule of the A1l India Services (Joint Cadre) Rules,

1972 may also be referred to.

4.16 That as per the provisions of the AIS (DCRB)

Rules, a member of the service may after giving three.

months’ previous notice in  writing to the State
Government concerned retire from service on the date on
which he cDmplétes 20 years of qualifying service or

any ‘date thereafter to be specified in his notice. In

this connection, sub-rule 2(A) of Rule 14 of the said:

Rules may be referred to proviso to which specifies

that a notice of retirement given by member of the

service ‘$hall require acceptance by the Central

Government if the date of retirement on the expiry of

the period of notice would be earlier than the date 90 

which the member of the service cbuld have refired from
service under sub-rule (2). Sub-rule (2) of Rule 16

provides that a member of the service may after giving



at ieastvthree months ' previous notice in writ{ng to
thevState Goverhment concerned, retire from service dn
the date aon which such member completes 30 years of
qualifying service or attains 50 years of age or on any
date thereafter to be épecified_in the notice. The
provisions Df‘sub~rule 2 and 2(A) of Rule 16 will have,
to‘be understood refer;ing to 5ub~rule\(3) under which
the Centrél Government may in consultation with thg
SQtate GDQernment concerned and after givxng>a member Of

the service at leasf three months’ noti;e in writing
'reduire at membér to retire-in public interest from
servi;e on the date on whiéh such member campletes
thirfy years of qualifying services Or attains‘ fifty_
years of age or on ény date thereafter to be lspecifiga

i the potice.

4.17 That  the Applicant states that the facts and
circumétances leading to the instant case lclearly
~indicate that nane.of the aforesaid requiremezﬁs' hgve
been complied with in the instant case making the very
acceptance of fhe volqhtary retirement notice null and,
void and inogerativé{ The'GovernOF_af Assam'is not vthe
authority to accept the notice uf volunﬁary' retirement
given by the Appliéant. Similarly the requirements of
provisb to sub-rule 2.and 2(@)‘Df Rulé ié of the DCRB
Rules, 1958. having not been folléwed in the Cinstant
case, the impugned order of.acceptance of voluntary
retirement is not sustainable in the eye of law.
‘Further the notice of voluntary retirement haviﬁg héeﬁ.
giveh by the Applicant to a wrong authority and under'

compelling circumstances - and the same being S



conditional one, such a notice could not have beem

acted upon by the Bovernment of Assam without fallowing

the requiremenfs of the rules and the procedures laid

down therein. The AppliéSnt beirtg a member of the IPS

"and being -allocated to the Joint Cadre of Assam

Meghalaya, the notice of veluntary retirement could not
have been accepted by the Governor of Assam who is not

che appointing authority of the Applicant.  The

Applicant having withdrawn the said notice of voluntary -

retirement by his.Annexure—7 letter dated 6.4.9%, there
is no question of acceptance of his notice of voluntary

‘retirement.’

4.1B That the Applicant states that he having been

plated under suspension and a departmental proceeding

having been initiated, there 1is no question  of -

acceptance of his voluntary'retirement on both counts

viz. such -acceptance 1is contrary to the rules and

secdndly the Applicant did not desire to go on

voluntary retirement with stigma. The State Government

could not have accepted the notice of voluntary

‘retirement which was offered under = compelling

circumstances and by casting.stigma on the Appliéaﬁt.w

This bein@ the bozition, the Applicant_continueavta he
an IPS officer in the Assam Meghalaya Joint Cadre being

placed under suspension.

4,19 That the Applicanf states that the fact that he

is still under suspension is also evidert from the

correspondences  made by thé State of Assam with the

Accountant General in which he has been referred to be



an ;PS officer under suspension. The Applicanf has not
been paid his | subsistence allowance  and thev
departmental proceeding haslnot'made any ﬁrogress; In
such a situation, the order of suspension 1S required
to be revoked. Further there being no progress in thé
departmehta} proceeding for the last abDQt three years
and tHe re;uirements of the rules towards instifution
and proceeding of'a depaftmental ptbceeding having not
been  followed, the impugned letter dated 9.7.97

(Annexure-4) is liable to be set aside and guashed with

all consequential benefits to the Qﬁplicant including

his arrear salary.

4.20 That the Applicant states  that due. to non-
revocation of the order of suspensipn and‘keeping' the
dépértmental proceeding hanging over the head of thé
Applicant, a étigma is being attached to the Applicant‘
over all these years and although the State Government.
is of the opinion that the.Applicant is no longer in-
éérvice having gohe on voluntary hetirement, the state
- of affairé of the»Applicant is-thaf he is not in 2
position to  take’ up any .other avocatioﬁ and/or
prpfessionveQen if for argument’'s sake it is held thét
the.épplicaﬁt has gone on voluntary retirement.s Adding
'_iﬁault to the iﬁjury, the Applicant‘has also nqt' been
paid hié pensionary benefits. The voluntary retirement
natice, even if held to be valid, same had lost its
force on expiry of 90 déys and could nat have Eeén'
acted - upon. In any view of the matter, the impugned'
orders are not sgstainéble and - the Applicant ig

entitled to the reliefs sought for in this applicatibnf



4.21 That in view of the order of suspension .and the
charge sheet, the emﬁlcyermemployee relationship still;
persists and accérdingly, the Applicaﬁt is entitled to-
the subsistence algow;nce which has been éccrued\ tili
date  and having tegard to the duration of the”
suspension and alsc in view of the fact that there is
no ‘progneas in the departmental proéeeding, the Qrder

of suspension as well as the charge sheet are liable to

be set aside and guashed.

4,22 That = the Applicant states that even if the

Government version of the Stmﬁy is accepted to be
correct and flegally sustainable, then alSD,I thg
Applicént is entitled to his dues pursuant ~ to his
voluntary retirement %rom éervicé and the same héving
not ‘been péid té‘him over the years, the Respoﬁdéntéf
are Iiaﬁle to pay the samQ. to him together' wifh“-
interesfv.due thereon at the Bank rate. However, it isb

the case of the Qpplicant that the voluntary retirement

has not come into e%fect, the very invocation bf the

same being without Jjurisdiction ~and  there’ being
violation of the relevant rules towards acteptance of

the-same.'

4.23 That the Respondents cannot keep the Applicant in
an uncertainty and the stigma attached to him having -
been continued over the years, the Applicant has been

made to suffer in all spheres of his 1life and the '

Respondents are liable to adeguately compénséte‘ the

Applicant for such a situation.
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S. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS :

3.1 For that fhe impughed_orders are not at all

. sustainable in law as will be evident from the - facts .

and circumstances narrated above, more particularly,

when the very notice. and the explanation in

continuation thereof were given by the Applicant under

the duress and compulsion and not out of free volition
due to the prevailing circumstances at that time and
accordingly the actions taken thereof are all bad in

law.

-

5.2 For that there being viclation of the provisions of

the  rules, - there could not have been any voluntary
retirement -and consequen%ly; the Applicant continges,to

be in service entitling him to all consequentisl

benefits.

5.3 For that the very invocation of the voluntary

retirement notice being void ab-initic and there being

violation of the provisions of the Rules to@ards
acceptancez of the same, the impugned orders are not

sustainable.
1

5.4 For that even assuming but not admitting that the

acceptance of voluntary retirement of the Applicant is

proper and legal, then also, the Applicant should be -

paid his dues, but the same having not been paid to him.

over the years, he is entitled to- the same together

with the interest due thereon at Bank rate.
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above, the Applicant having been continued in servicey .

>

the order of suspension as well 3s the charge 5heef are

liable to be set aside and quashed.

5.6 For that the charge sheet issued against the

Applicant is liable to ubé "set aside and quashed

ingemuch a2 seme cowld not have been kept hanging over

the head of the Applicant over the years without taking

any futthéw follow up adtion, more particularly, when.

the Applicant has not been ‘given access to the

documénts and the list of witnesses on the basis of
which the charges have been framed for. which the

Applicant had made request to the Respondents.

5.5 For that wunder the facts and circumstances stated

5.7 For that there being violation of the provisions of =

the AIS (DCRB) Rules, 1958 ; AIS (Joint Cadre) Rules,

1972 and the other rules holding the field the basic

foundation of the voluntary retirement notice and the

follow up action fall through and the impugned order an

the basis of such action are not sustainable and liable

to be set aside and gquashed.

5.8 For that the Applicant,having been placed under

suspension and a charge sheet having been issued

against him .during the pendency of the voluntary

retirement  notice, the order accepting such a notice"

cou1d  not have been issued. and that too by an
incoMpe&ent’ authority wi%hout ény‘ juriédiction and
consequently, the Applicant Continues to be in service
although under suspension and he is entitled to ali the

- consequential benefits.
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5.9 For that the Applicant having been allocated to the

Joint ‘Cadre of Assam and Meghalaya, the State

Governmenf concerned for such 3 cadre is the Joint

héuiﬁg_ beern addressed to the Chief Secretary to the

cadre authority and the voluntary retirement notice

Government of Assam alone, same could not have been

acted wpon  without any'faﬁﬁﬁﬁﬂﬁﬁ 5 ihe i@iﬂ% CFEETE

authority.

5. 11 Far that there being no consultation by the _State

of . Assam with the ather constituent Gtate viz.

Meghalaya and for that matter, the Joint  Cadre

Authority - towards acceptance  of the | voluntary

retivement notice of the Applicant and there being no
acceptance of the Central Government for the voluntary

retirement notice within the specific period of ninety

days, -the impughed order of acceptancé of fhe voluntary

retirement is void ab—imitio.

5.1t For that the Applicant having been appointed to.

the 'iPS‘ by the President of India, the “voluntary
retirement ﬁotice could not have been accepted by _thé
Governar of Assam and as such and in any view of the
matter, Cthe impugned orderévare liable to be set aside

and quashed.

&. DETAILS OF REMEDIES EXHAUSTED =

The Applicant‘ declares that he has neo other
alternati#e and efficaciousvremedy except by way of

filing this application.
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7. MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE ANY
OTHER COURT ‘ '

The Ahplicént further declares that  no othe%u
application, writ pétition 6? suit ih respect of the
subjectklmatter of the instant applicatidn iz filed
before any other‘Court, Adthérity or any other Bench.of
the Hor’'ble Tribunal ndr_any such application, writ

petition or suit is pending before any of them.

7.,RELIEES SOUGHT FOR 1

| Undér the facts andvcircumstances stated abové,
the Applicént prays that this application be admitted;
records- be -‘called for énd nhotice be issued to . the
-Respondents to show cause as td'th the>reliefs sought
for in this.application should not'be granted and upon
hearing - the paféies and on perusal of the records, be:

pleaseé tavgrant the following reliefs ¢

8.1 To éet aside and quash the Annexure—-9 letter

dated 29.10.99 Annexufe~6 letter dated
28.4.99 ; Annexure=5 notification dated 8.9.97 ;
Annexure—4 charge sheet déted 9.7.97 andA‘the__
Annexure—-3 notification dated 4.46.97 pléciné the
Apﬁlicant-undér SuUsSpension.

8.2 To grant all conséquential henefits includiné
‘arreah salary to the Applicant consequenf upon

qQashihg of the aforesaid impugned orders

8.3 To reinstate the Applicant in service with all

consequential benefits
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11. PARTICULARS OF THE 1.P.0. :
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8.4 . In case the Hon ‘ble Tribunal comes to tﬁe

' conclusion that the impugned order dated 879.?7
is sustainable, then in that case, be pleased to
_dir;Ct the Respondents tp release all pensionary
bénefits to the Applicant upon quashing of tﬁe
Annexure§;4 and 3 impugned orders together with

the interest due thereon at the Bank rate.

.3 Cost of the application . .

o

~To grant'any other relief or reliefs to which
the Applicant is entitled and as may be deemed
“fit and proper by the Hon'ble Tribunal under the

facts and circumstances of the case.

o. INTERIM ORDER PRAYED FOR :

Under the facts and circumstances of the case, the

Appiicant prays for. ‘an interim direction to - the

- Respondents to ,consider the case of the Applicant

towards redressal of  his grievance and that . the

pendency 'of this application shall not be a bar to do
S0,
10. lll’.‘l’ll.'.

-

The application is filed. through Advocate.

i) 1.P.0. No. 95;9"674;
©ii) Date : 52”'4‘“;2ﬁ32 )

.iii)'Payable at : Buwahati.

2. LIST OF ENCLOSURES : *

As stated in the Index.

Ve'l‘iflcatlan. .-l LR I I R IR I R
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VERIFICATION

I, Shri Ashok Kumar Sahu, aged about 46 yeérs, son
of Late N.K. Sahu, the Applicant, do. hereby solemnly
affirm and verify that the statements " made in:

. paragraphs"-‘f’b’b,li"/fvll -, ‘I}?,ZI'/Q 410,413 4 1S Ho4 23 and S_Z?jez' trube _
| | G g 91

to my knowledge ;'those made in paragraphs4’é74'7/[/'7/
are true to my information derived from records and the
‘rests are my humble submissions before the Hon'ble

Tribunal.
- And _I'Sign this verificatién on this the 2Y th

" day of January 2000.
-3 .

WWMM
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é | . e \}$& , Asbok Ra. Sakhe, 1PS. "~
: W \¥ Inspector General of Police (0SD)

b o e n 7
o1 and

Ll \X\‘ ' : Director (Prosecutions) Assam V‘/
; | \\(&‘ s 20 - Guwahati-781007

P ‘ The 30th Ap-il, 1297

l ! To
't ™~ The Chiof Rocretery to the Govt. of Nopam,
’ 2 : Dispur, Guwahati~G

S5ub ¢ | .VO&UKTARR RETIRTNERT FRON ALL INDIN BERVICES.

‘ Ref 3 - Under Sub~Rule (2ZA) of Pule 16 of tho
' All India Serviceo {(Deathecum-Rotizcment
Penofitow) Rules 1958,

! : Slix, _

I hava the honour to inforn youn that on
personal grounds I would like to quit the Indian Police
Service, on voluntary retirecent, to which I wax recruited
on the basis of the examination held in 1974 and
allotted to tho Joint Cadre of Assom and Naghalaya,
with 1973 aa the year of allotment,

fibezeas, X will be completing 22 yeors

i ‘ \\9(6 QB, of servica as on the 16th Tely,19%7; 1 intend to
* v 9\'(7\/ voluntarily retire f£rom scwié?with offect fron

tho lat Augunt,1997 afterncon,

': Fﬁf 5 7 Moeanwhile, I would Yike to reauest  yeu
B / to kindly isoue neconsnry directlonn go that ny pennion

{

l

!

|

0

’ / g// papars are proceszed and finalioed ns  por ornisting
i

'

|

1

o SR RN AN . - ke -

s

LT .t

e

rules, and obliga.

B e ¥ ST VIR

j ‘L : ' %\ &'\O\V\\«_ ' Touras faithfuvlly,
r N NN - \ A

‘ | % X/b, | ( AuFeGabu )
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Copy to g~

- 1) The Accountant General, Assan, Beltola,
‘ Guwahati for informaticn

2) The Direcotor (Polica), Ministry of Domo
AMlalixe, North Block, Mow Dolhi,

.L/Jj The Director General of Polico,nssan,
GCavahati for Anformntion, :

4) The Director Goneral of Police,Meghalaya,

Shillong for Anformation,
| %
(ot e

A
¥)1/'7%
( AeRuBany )

Inspactor General of Police, (05D),
: and
y Direcror (Prococntiono).
' Aﬂﬂﬂm, Guuahati,

T e ot b orang mpp—
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GOVERNMENT OF ‘ASSAM 1/
- HOMi A)IIWQWH%WT | A
) ....

NO JHMA(IRPS ) 50/P1:, 11/&MQ, Duthd g,LuL, 10/2 ,n Y2 1997

From : Shri c. P. Micra,IAs ' ~i" :
Addl. Chief Secrx tary & Principal
Secretary to the' Govt. of Asqam,
Home Department, -

To,” 3 Shri A. K. Sahu, IPS,

) Inspector General of Police (OSD),

Office of the Director General & In*peclor
General of Police, AsSane.
Ulubari, Guwahati-7.

Sube 3 XL LANMAIION o

Sir,

: , i am directed to refer to the Hews Item
under the caption " ¥R UIFTH ﬁﬁﬁ?fﬂ TTA AT3URT "published
in " Asomiya Protidin" dated .2-5-97 followed by the news
item under the headilng N ELRELY WTRNT fIRIT OO BTB?
TICFTIT STHTRITH " published in the " Biweekly Agradoot"
dated 4~5-97 and news item under the caption "ETQQ RO T T~
TOTI TIUTR GTUITE TA 2 920 13 W/, EiR FUTTI T A3
VEE IR “1)ui.)l.l<"lnt,cl in Llu__- "A:. onlyy 1.’Ldlein" dated 5-5-97
wherein you have been reported to have criticiced the Govt.
and made cextaln derogaLory rewavka agalnst the Govt. asn
well as the Pollce force. Relevant papers clippings are
enclosed for ready reference. This is a blatent violation
of the provisions of the AlS (Conduct)Rules, 1968,

You are, therefore, directed to explain
on or before 30-5-97 why disciplinary action should not

be initiated against you for violating all India Service
(Conduct) Rules, 1968,

Yours faithfully,

<
‘ 3a|51(3
*')' i Additional Chief Lecretary & Principal
Secretary to the Govt, of Assam,
___-?j_ l.Iomr.) Dopoatment,
&&&&

K.B./ | dﬁiﬁ b//
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GOVERNMENT O} ASSAM
HOME (A) DEPARTMENT ‘ Qf\
, oee .
Y
N B ;
ORDERS BY THE . GOVERNOR * 3 &}
- \%\
' RV
NOTIFICATION o . :

. Dated Dispur, the 4th June, 19974

: : ' Shw
NO, HMA(IPS) 58/pt.114156 3 Whereas, Ashok Kumar Sahu, IPS,

' holding the post .of Inspector General of Police

(0SD) and Director ,/Prosecution has submitted an
application dated 30 4,97 for voluntary retire-
ment with effect Erom 148,97;

And whereas Shri A.K, Sahu, - IPS,
immediately after submission of the said appli-
cation for voluntary retirement started indulging
in spreading 11lwill +diseffection and indiscipline
among thﬁ Police force of the State charged with

the maintenance of public order by issuing highly
derogatory statements ? ,

And whereas the statements 80 made
by Shri AiK, Sahu, IPS were published in the
local and national Newspapers containing deroga-
tory remarks against the Government and the Chief
Minister ;

And whereas in reply to the notice
asking for explanation glven by Addl, Chief
Secretary and Principal Secretary, Home Department
dated 20,5,97 Shri AsKe Sahu, IPS categorically
admitted that whatever statements appeared in
the ‘Newspapers were based on the statements made
by him to the respective reporters of the diffew

- rent newspapers ;

And whereas after submission of
his reply to the aforesaid notice asking for
explanation, Shri AgK,. Sahu, IPS again made
different statements and'allegations in different
newspapers within and outside the State of Assam
criticising the State Government,{-and creating

division and chaes_ amony the members of the
Police force j

Contdo .'.P/z .

p:



And whereas, the statements ef
', allegation so made by Shri AK,. Sahu, IPS are
derogatory and unbecoming of a member of a
discipline force (Police) p

And whereas, such statements and
allegations are violative of the All India Services
(Conduct) Rules 1968 ;

And whereas, the Governor of Assam
is satisfied that there are sufficent materials

to take disciplinary action against Shri A+Ko
Sahu, IPS in the interest of public service,

Accordingly, the Governor of Assam
in exercise of powers conferred under Rule 3 of
All India Sekvices‘(Diecipline and Appeal) Rules,
1969 places Shri A4K. Sahu, IPS under suspension,.
with effect from 4th June, 1997 pending initiation
of proceeding for disciplinary action against him,

/ By order and in the name of
the Governor of Assame

¢

10
Addl. Chief Secretary & Principal.
Secretary to the Govt, of Assam,
Home & Political Department.

Memo.No. HMA(IPS) 58/Pt.II/156~A, Dtd.Dispur,the 4th June,1997.
Copy to 3~
L—1. The Director General & Inspector General of
Police, Assam, Ulubari, Guwahdti- 7 for information and
necessary action,
2. The Accountant General, Assam, Shillong for
necessary action, '
3, The Secretary to the Government of India.
Ministry of Home Affalrs, New Delhi for information,
7/’ 4, The Secretary to the Government of Meghalayajy'
% Home (P) Departmont, Shillong
5. Shri AK., Sahuy, '.TD Inspector General of Police
(0Sp) and Direcctor, Prosccution, Aqrwm, Ulubnri, GuwahiatieT7e.
6+ The Superintendent of Assam Government Press,
Bamunimaidam, Guwahatle 21 for publication,

&ﬁfﬁj\ ' ?y oréif'etc..

-
A v—‘.‘v-—r‘“/_

bt')\\../ e
Joint Seecretary to the Govt.of nssamy

%{ Home Department, v Lo
. o 3 o —— T N
/‘ el ’7/ W”// A T > '/;ZZ(')(D-W)
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- OZ\{ - \w%’ga\? ;,_ ,

GOVERNMENT OF ASSaM ¥ ' Oﬁﬁf \
HOME (A) DEPARTMENT

. [ X N X3
RO, HMA(IPS) 58/Pt.I1/158 Dated Dispur,the 9th July, 1997,

- ‘ B !
7

. . \
:fb/// ' - 8hri A.K, Sshu, IPS (W/8), ,

'C/0 Director General & Inspector General
of Police, Assamy Ulubari, Guwahatie 7,

‘You are hereby required to show cause under
rule 8 of the All India Serviceszniscipline and Appeal)

Rules, 1969 read with Article 311 of the Constitution of

India as'to why any of the penalties prescribed in rule 6

of the aforesaid Rules should not be inflicted on you by -
the competent authority on the following articles of charge

based on the statement of imputation of misconduct or
~ misbehaviour attached,

1) That while you were the Inspector General of
Police (0SD), you did submit & representation praying for
voluntary retirement and soon after submission of the prayer
you started indulging in spreading illwill, disaffection

and indiscipline among the Police force of the State charged

with the maintenance of public order by issuing highly
dexogatory statements, ~

That you made a Preas statement published in
& Assamese Dally "Asomiya Pratidin® dated 25,97 where you

critised the Administration for indulging in corruption
and nepotism, You had even uttered nomes of certain Police

Officers alleged to have been indulging in corruption,

‘You have issued another statement to the Press
which was published in the "Biweekly Agradoot® dated 4,5,97,
wherein you have criticised the Govermment for paying you
salary etc, without any work, You have issued statement
oriticising the activities of Police Officers, and failure
of the Govt, in taking action against them,

The above action is quite unbecoming on your
part as a Sepior Police Officer, and more particularly on

the part of an Officer of a disciplined force and is also
in violation of the All India Saervices Conduct Rules, 1968,

2) That for your above Press statemonts issued in
- violation of relevent rules, you were asked to submit explae
" nation, and in your rxeply furnished to Govt,, it has been
categorically admitted by you that the Nsws published in

the News Papexs were based on the statements made by you,
Even after submission of the explanation, you have issued/
made different Press statements and allegations in different
News Papers within and outside the State of Assam criticie
sing the State Government s thus creating division and

chaos amongst the members of the Police Force,

The above actions are quite unbecoming on the
part of a Senior Police Officer of your status, and tantam-
ounts to insubordination and violation of the All India
Sexrvices (Conduct) Rules, 1968,

Contd' o0 .9/2‘
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You are, therefore, charged with violation ‘\K
of Rule 3(I).of the All India Services (Conduct) Rules,1968,

. ~ You should submit your written statement in
defence within 10(ten) days from the date of receipt of this
, communication provided you do not intend to 4inspect the
' ‘documents which have relevance with the issuae under enquirye

: In case you intend to inspect the documents,
you should write to the undersigned for the same within
7(seven) days from the date of receipt of this communication
and submit your explanation thereafter within 10(ten) days
from the date of completion of the inspection,

- Your written statement whether you desire

;.to be heard in person should be submitted t® the undersigned
- within the period specified above,

Bncioa ‘
; le Statement of imputation
Co . ...~ of misconduct/misbehaviour,
- 24 List of documents,

o

Addl, Chief Secretary & Principal
., Secretary to the Govte of Assam)
A Home & Political Departmgnt.

éaeo
MemoeNos HMA(IPS) 58/PteIl/158=A, Dtd.Dispur,the 9th July,19974 -
Copy to s« . : L ‘ _
. ] | .
1, The Director General & Inspector General of Policey
Assam, Ulubari, Guwahatia7,

2e The Under Secretary to the Govt, of India, Ministry
of Home Affairs, New Delhdi,

3+ The Under Secretary to the Govt,of Meghalayay
Home (P) Departmente Shillong,

By order etcCee
el [—

Deputy Secretary to the Govt, of Assam,
R Home (A) Department,

[ X XX/

n

4

3
S

At bed

i
(S

X
Y
—
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STATEMENT OF IMPUTATION OF MISCONDUCT OR MISBEHAVIOUR,

1, That while Shri N.Ke Bahu, IPS was the Inspector
General of Police (03D), he submitted a prayer for volunm
tary retirement and soon after the submission of the prayer
he started indulging in spreading 1llwill, diaffection and
indiscipline amongst the Police Force of the 8tate chaxged
with the maintenance of public order by issuing highly
derogatory statements, h

That Shri Sshu made a Prezs statement published in
a Asgsamese Daily "Asomiya Pratidin® dated 245497 where h2

criticised the Administration for indulging in corxrxuption
and nepotlsm,

That Shri Sahu made anotﬁex statement to the Precs
which was published in the "Biweekly Agradoot" dtd, 4o5¢27
and he criticised the Govt, for not entrusting any werk to
him as J.uspector General of Police (0SD) and for paying
salary etc. without any work, That he criticised the acti=
vities of certain Police Offlcers and also the Govt, for
failing to take action aghinst them,

2) - That Shri Sahu was asked to submit explanation

for the Press Statement issued by bim, Shri Sahm in his
reply admitted that the News Itemscriticising the Govt,

as well as the Police Force vere published on the baais of
atotements made by hime Ho2 has even after submission of
explanaticn issued Press Statementgeriticising the Govte
as well 2s.the Pollce Force, ’

-0

Addle Chizsf Secretary & Frincipal Secratary

to the Govt, cf Fa-amy
O Home & Rolitical Departments

o9 -

|
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LIST OF DOCUMENTS

Y News item published in “Asomiya Pratidin®
dated 2456964 | |

2 News item published in "Biweekly Agradoot®
dated 4.5.97. : ,

| )
Addl, Chief Secretary & Principal Secretary
, to the Govte, of Assam,
” Home & Political Departmente

_eeoe
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Datea Dlspur, the Bth SBeptenber,iys7.

| Jheer o 4at
N0 (IPB) S8/1 weV/ 32 ¢ %ho Governor of Asgsam 18 pleascdl E M

. | —ee e > \?ﬁ—‘/"
— to acceopt the prayer for voluntary retirement s ;»53
. . A

tendered by Shrd AJK. Bahiy IPS (L/5) and to
alle? Bhxi Sahu to go on voluntary retirement
with offect from 2-0-97 (F.l.) without prejudice

to the ongoing bisciplinary proceedings agalnat
hime |

BT s . | | v
28 . SA/d D.N. Saikia,
Joint BSecretaxy to the Govt. of Assom,

lloma (A) Department.
Homo ML (L03) S84/ 300 Dated Dispur, the 8th September/97,
Q”.’I‘Y TO gw

l. Uhe hocountant Qoneral, Hzsam, Matldamgoon,
Deltola, Cuuohati « 28 for information and newsssary
action, o

. %o The Director Censral & Inspector General of Police,
%f>// P o Dhosamy’ Ulubard, Quuwahati w 7,
/,)\ ! . . ;
;\g\> 3. The Bearetary to the CGovt, of India, lMinistry of - .
Home Mfifalrs, lew Delhd with reference to tha Max
- "(9~ Lizcoaga 10630012/4/9 70 I0SmIT dateq£3§m8m97-
:”}// ‘f,:’? 7 A Wha Hemotney to the Oaul. of rerahalayo, Ttoma {(00)
PV y Lapoirtmenty' Shillong, :

Sa Ghrd Doi, Bohug IPG (Retde), €40 Direstor Gencral &
ADGpRotor fineral of Roldee, Assam, Ulubart,
Tarhatl o T91007, ‘

Dy orddyr elC.,

Depuky Sovrctony to the Covi, of £550my
- Hean {7 Jepartnont e -
MO NOW FA/X LX/267/00 /97 ) Gery :;.aé.:i& éﬁtiaf;c".‘iﬁi‘l ,,-I*L"w Sopt/97,
Ao diroctal, copy for informationm and nocanaary aé:t:!.cm forvarded ¢« -
shed Alv.Cahuy 1IN, 0/0«Comylt, dth Aty Pohidipara, Ghty,
Shrd AaPeltout, 103 ,Comixite 4th APOIT, ahdddpara chtye fle 40 ro,ue: -
«ad to hordsover tho enolosed Hemo €0 il nat eI, IR on obtaln
ing achnoulalgoment and roport comu\%im\mo.

Penndon Coll, Db 0fficn, )
(
~ %/[/‘r-/ j ) 9

Procooding coll, oup Offico,
Q@Q i//' Naptt, Inopector Oennral of olice (7).
w > Dagam rs: Guyohotd

A
V\\IQ/\) Mdo@
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GOVERNMENT OF ASSAM '
: Hoie () DEPARTMENT fi
: L£LLL :

NoJHMA(IPS) 58/PteV/54, Dated Dispur, the 28th April/99,
From ] SHRI A, BARDOLOYE , ACS

DEPUTY S~3CY,T0 THE GJIVIT,OF ASSAM,
HOME (A) DRDEPARTMENT,

To 3 The Accountant General,Assam,
' . Maidﬁmqaon.Baltola.cuwahati-za.

Sub ! PAYMENT OF SUBSISTANCE ALLOWANCE TQ
SHRI A,.K, SAHU o IPS o/

Sir,

I am directed to convey the sanction of the
Governor of ‘ngam to the payment of subsistance allowance to
S8hri A.Ke Zahu,1ps (U/S) for the perded with effect from 4/6/97 :
to 31/7/97 at an ambunt equal to the leave salary which he would !
have é rawn hag he been on leave

Pay undexr FR(I) (11) (a2),

Certified that the Officer 18 not engaged {n

any othex employment/businesa/profesaion or vacation while
under suspensicn,

on Malsg average pay or on Half

Yours faithfully.
BRI

Beputy becy,to the Govtk ,.of Assam,
Home (A) Department
E£288

Memo No HMa (Ips) 58/Pt.V/S4-A, Bated Dispur, the 28th April/99,
Copy forwardeqd to - .

—

1) The Director Ge¢neral & Inspagtor General of Police,
Aaaam.Ulubari.qUw&hatl—7.

\2) Shri A.k, Sahu, IP5, (U/s), Officers M2as,Ulubary,
Guwahati.7,

By Order Ete,.,

1. . o
/, '\5 / ‘7(/”‘ .
Deputy sSecy.to the Govt.of Assam,
. Home (A) Department
‘ £X£S8

Taked/



B

/gbvéwéboo~aéa)za
VVM ‘ “

_ 99

From ]

To ]

Subject @
' sit}

requasting for grant of suhsistonce allowance,
raquest you to kindly ¢onsider ravocstion of

Shri A.K.Sahuy, 1IR3,

Inspactor General of Police, (0SD)
under suspension ~

DGP’s Office, Ulubard,Guwahatd,
The Chief Searatary
Governmant nf A=sam,
Dispur,Guvahatis,

PRAYER POR RIVOCATION OF SUSPENSTION
ORDER DATID 4-he97,

In continuation with my earlier prayers

sion order dated 4-6-97, My request seeking voluntary
retirement ie rullified by the subsequent order of
Suspension snd hence I formally withdraw my patition
dated 30-4.97, Now, for almost two years I am without
Any payment inoluding subwistence allowence, "

review my ohse of Departmental Proae

Themféam. may I request you to kindly

revocation of Suspension qrder to mitigate the wmtold
financial hardship 1 am ndergoing,

Date 6-4-99

Yours faithfully,

Officess® Mess, = 5{("

Nlubard,Cuwahaty vl,

e

( A.x. 8ahu )

oY to the Hon'nwle Chinf Ministar of Aasam

{or favour of kind information,

5(q[‘7%

( Ax. 8ahy )

ok ke de oty
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From A,K, SAHU, IPS 4&
(ASSAM & MEGHALAYA, 1975)
Police Officers Mess
Ulubari
Guwahati - 7

I

To ¢ The Chief Secretary

Government of Assam

Dlspur '
Subject 1 Revocation of suspsnsion and posting.
Str,

1 hed given ninety days notice on 30.4.97 seeking
voluntary retirement from Indian Police Service w.,e.f. 1,8,97.
Ouring the period of notice, 1 was placed under suspension by the
Government of Assam vide order dated 4,6,97, The notice period of
voluntary retirsment had expired on 1.8.97 but no acceptance of my
voluntary retiremant wss communicated by the .State Government
which (s mandatory {n terms of first proviso to Rule 16(2A) of the
AIS (DCRB) Rules, 1958, Subsequently the Government of Assam
issued a notification dated 22.9,97 retiring me from the Indian
Police Service w,e.t. 1.8.97. Howsver, by thie time my notice
sseking voluntary retirement had become iInfructucus on or after
1.8.97 1.e, after the expiry of notice period. Since there is no

order revoking my suspension, I continue to be under suspension
till date,

2. As it is evident that orders of my retirement from
Indien Police Service w.o.f. 1.8,97 fs infructuous, I continue to

be a member of Indian Police Service., I, therefore, request for
the following:- ‘

(1) to revoke orders of my suspensfon with fmmediate g
effect; ,

(11) to make payment of subsistence allowance for the
perlod from A4,6,97 t1!) the date of revocationg
and

(111) to give me & posting and regularise the perlod of
suspension,

Yours feithtully, |
(Lol %7

. . ( AK. SAHU )
Dated the 10th August, 1999,

Copy to t~ The Secretary, Ministry of Home Affairs,
New Dolhi - with a request to take up my
case with the Government of Assam and
direct them to settle my pending (I(ssues

fn the manner as it is deemed roper, o (&
: p p L . %ﬁ/ﬁbw
/ v !/( L\,

. (?,gxb /5/§/’77

( A.K. SAHU )

*} v W | . - Fq
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GOVERNMLNT OF ASSAM §\
HOME (A) DiLPARTMLND
L NN ]

-No.m‘lA(lPS)Sg/Pt.IILQ/Z, Dat=d Dispur, the 29th Qct/99,

From s Shri A. Bardoloye, ACS.
Deputy Secy. to the Govt, of Assanm,
Home (A) Department,

\@' 3 Shri A-I Ke sﬂ}lu' I3 (R‘!tired),

r"l,
| 0
Subject s VOLUNIARY RETIREM:NT, vu\ﬁl TN
» .\' : -
Sir, ' \ . N T /

1 an directed to inform yéu that with reference
to your representgtion submitted to the Ministry of Home Affairs,
Government of India, dated 10/8/99 on the Subject of your
voluntary retirement, the Govermment of India had once again
examined the matter and found that, in terms of Rule 16 (2a) of
AIS( DCRS ) Rules, you stand retireqd from service with effect _
from 01,08,1997 i.e, date of expiry of 3 months notice period \ﬁ//f
@and as such there is no case of your suspension being revoked
Cr paying any subsistance allowance and posting as sought by
you. The fact that your three months notice wgs accepted 'or
you were informed of the acceptance of your request on' a later
date i.e. after completion of notice period, makes no/ difference

B

?

This 18 intimated as desired by \the Ministry

%
. of Home Affairs, Government of India vide their letter No.;tj%f?//
4/97-IFS,II, dated 18,10,1999, (

: 0

A L
— \g,.;s\% -

M

\

Yours faithfully,

iy -
AN w0 Y
Deputy Secy. to the Govt, of Assam,
5 Home (A) Department, ‘
M2mo NOGHMA(IPS)S58/Pt I11/2-a, Dated Dispur, the 29th Octe/99,
Copy to 3=

1) PeS. Pillai, Under Secretary to the Govt, of India,
Ministry of Home Affairs, New Delhi=-

2) The Director General of Police, Assam, Ulubgri,
Guwahati-7 for information and necessary action,

By order etc.

é& | sHf .

Qﬁ/ Wy/’ Deputy Secy. to the Govt, of Assam,

Home (A) Dengrgmeg;,
\Q/ ‘ seve
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The Stede ch Assarn

In the matter of 3 ([ ©
Ouhs Nos 49/2000
Shri Ashok Kr, Sahu =~ Applicant
wwVSu 4
The Union of India &
0rs., = Respondents
= AND o -

'In the matter ef 3

Written Statement on behalf of

Respondent Nos 2 and 5 to the
application filed by the applicant,

(Written Statement on behalf of Respondent Nos, 2 and 5 )

I, Shri Anjen Bardoloye, son of faxe Lotk

/30v4hx7¢ at p}esent working as Deputy Secretary to the Govt,

- of Assam, Home (A) Department, Bispur. Guwahatie 6, do hereby

selemnly declare and state as follews R

b

That the coples of the aforesaid application

‘have been served upon the respendent Nes, 2 and 5, I perused

the same and understood the contents thereof, I have been

authorised to file this written statement on behalf of

respondent Nos, 2 and 5,

24

That I donot admit any of the averments not

bérne out by records; Ail allegations/averments which are

not specifically admitted hereinafter are to be deemed as

denied,
3,

That with regard to the statements made ih

paragraph 4.4 of the application the answering respondents

have no comment to make thereon as they being are matters

of records,

Contd,..P/2,

\
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was communicated to Government of India and then Governw-
ment Sf India conveyed clearance for allowing the
applicant to go on voluntary retirement with effect from

1,8,97 (FN} and accordingly ’é State Government issued

the notification on 8,9,97

Further it is‘stated that the applicant was
placed under suspension in separate issue and accordingly
actions had been taken separately and one cannot be
tagged with the other, The contention of the applicant

that the prayer of voluntary retirement given by the

applicant became infructuous in view of the issuance of
suspension order, is not correct and cannot be taken into
account as, the said suspension order issued in'pursuance
of the Government of India's decision No, 5 under Rule 16
~of the All India Services (Death=Cum-Retirement) Rules,
1958, It says,

" In other words a member of the service who
has given notice for voluntary rétirement
under the aforesaid rule will retire from
service on the expiry of thé period of the
prescribed three months even if he is placed

———

under suspension after he gave notiii,ﬁ/

7w That the humble answering reépondents deny Ehe
correctness of the statements made in paragraph 4,10 of

the application, It is to be statéd here that issuing a
press statéments, which was published in News Papers, -
conéaining adverse and destructive criticism of the Governe
ment as well as against disciplined Police force &5 purly
in violation of Aﬁiﬁs;Rules.And a8 such placing the appli
cant under susPeﬁsion is in éﬁcoraance with rules,

Contd,..P/ 4,
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Further it is stated that since an IPS
Of ficer as per AIS (DCRB) Rules can go on voluntary
retirement after issue of Notification before 3 months
from the date he intends to\retire, the applicant who
submitted notice praying for voluntary retirement on
3044497 was allowed to go on voluntary retirement inSpite
of having a pending Departmental Proceeing against him.
and as such in the notification dated 8,9.97 it was
clearly mentioned that the acceptance of voiuntary
retirement of the applicant is without prejudice to the
ongoing Disciplinary proceeding against him,
8 That with regard to the statements made in
paragraph 4,11 of the application it is stated that the
Accountant General in his query as regards to the mode
of treatment of the period of suspension of the applicart
it was informed that the.dep%rtmental preceedings drawn
up against the applicant (Retd) was still pending and
hence it was difficult to predict as to how the period
of suspension will be treated, The subsistenca allowance
was sanctioned upto 31,7,97 because the applicant preceew

ded on voluntary retirement with effect from that date,

O That with regard to the statements made in
paragraph 4,12 of the application, the humble deponent
begs to state that no request for subsistence allowance.
from the applicant waf received by the Government

earlier than the petition dated 6,4,99 so the statement
‘made by the applicant i,es continuéus’ prayer requesting
for grant of subsistence allowance is not at all correct,
The required certificate that he is not engaged in
business/profession/vacation 5§;§mployment during the

period of suspension had not been submitted by the

' Contd, 2 "?/5.
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applicant to the Government which is the mandatoryv
provision of Rule 4(2) of AIS, Discipline and Appeal
Rules, 1969, However on receipt of the said application
dated 6,4,99 made by the ap?licant, the Governmentﬂ?

allowed the subsistence allowance vide sanction ordexr

- dated 24,4,99., The delay occured due to the lapse of

the Officer,

10, That with regard to the statements made in
paragraph 4,13 of the application, the humble éeponent
begs to state that the gquestion of posting of the
applicant on revocation does not arise as he had already
been allowed to go on‘voluntafy retirement with effect
from 1.8,97 (FN),

11, That with regard to the statements made in
paragraph 4,14 of the application the humble deponent
states that the applicant submitted a representation
dated 10.8,99 to the Government of India regarding
revocation of suspension and posting, but the Government
of India reiterated its earlier decision allowing him

to go on voluntary retirmment with effect from 148497(FN)
and directed the State Government vide letter No, 31012/
4/97-1PS,II dated 18,10,99 to intimate the same to

Shri Sahu.Aégopding%Cthe State Government vide letter
dated 29,10,99 intimated Shri Sahu the decision of the
Government of India contains in letter dated 18410,99 ,

' A photocopy of the said letter dated 18,10,99,
issued by the under Secretary,'ministry of Home Affairs,
Government of India is ‘annexed herewith and marked as
Annexur e- EEaey 1 .

12, That with regard to the statements made in
paragraph 4,15 of the application, it is stated that the

order allowing the applicantjto}go on voluntary ietirement

was lssued by the competent authority i,e, the State
’ Gontd. « np/iQ
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State Government inconsultatiqiwith the Government of
India as well as Joint Cadre Authority,
13, That with regard to the statements made
in paragraphs 4.16 and 4,17 of the application, the
deponent begs to state that the apolicant was allowed
to go on voluntary retirement under Rule 2A of Rule 16
and not under Rule 2 of Rule 16, Further it is stated
that at every stage from the receipt of the notice of
voluntary retirement dated 30,4,97 submitted by the
applicant before the Government till issuing formal
order ;llowing the applicant to go on voluntary retirew
ment, the Government of India was Qonsnlted. The required
approval of the Joint Cadre Authority and of the Governme
ent of India were obtained before issuing the acceptence

of the notice for voluntary retirement,

Photocopies of Resolution of Joint Cadre

Ad A>T . g% | ,
Authority and the Fax Message of the Government of India
\

dated 13.9.97'are annexed herewith and marked as Annexure

i3 and'IILrespectively.

14, That with regard to the statements made in
paragraph 4,18 of the application, the deponent begs to
Btate that the notice of voluntary retirement made by

the applicant has been accepted in accordance with rules,
Further there is no mention about compelling circumstances
in his notice of voluntary retirement dated 3044,97,

15, That with regard to the statements made in
paragraphs 4,19 and 4,20 of the application, the deponent
begs to state that the applicant has been granted subSe

istance allowance for the period upto 31,7,97 i.e, the
date on which he retired, The gisgipiih%ryfproceedings
is in progress, The voluntary refiremenﬁ beccmes effective
on expiry of 90 days notice, Pensionary benefits will‘
be considered as and when Pension papers/documents are

submitted by him, conta ;P[?ﬁ
»
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16, That with regard to the statements méde in
paragraph 4,21 of the application it is catégdrically
stated that as the appliCanﬁ had already been alloeéd

to go on voluntary retirement with effect from 1,8,97
(FN) the question of granting subsistence allowance
till date does not arise, Further the\ajis§1plinagy‘
Proceedings were drawn up against him,

17 That with regard to the statements made in
paragraph 4,22 of the application the humble deponent
begs to Etéte that it is the duty of the Officer concerw
ned to submit the pension papers, No such pension papers

has been submitted by the applicant before the authoritysy

18+ That with regard to the statements made in
paragraph 4,23 of the application, the humble deponent
begs to state that the applicant violated the rules

laid down in AIS Rules and the order placing him under
Suspension is purely as per rule, He has also accepted

the charges and reitérates that he will do so again,

19, That none of the grounds set forth in the
application is 2 valid ground of law, The order against

the notice of voluntary retirement made by the spplicant

P ———
gttt

was issued by the competent authority as per provisions
of the All India Service Rules with due aporoval from

R

the Government of India,
NM_

20, That the deponent begs to submit that there
is no merit in this case and hence this applidation

may be dismissed,

Contd. - «p/@ PY



VERIFICATION

I; ' Shi:i Anjan Bardoloye, son of /(W LM
ﬁgwph}‘ at present Deputy Secretary to the Government
of Assam, Home (A) Department, do herebyv verify that
the statements made in paragraphs 1, 2, 3, 4, 7, 8,
10, 11, 12, 14,17 and 18 are true to my knowledge g
those made in paragraphs 5, 6, 9, 13, 15 and 16 are
true to my informstion based on records which I believe
to be true ; those made in the rests are submissions
before thisriHen‘ble Tribunal and I have not suppressed

any matérial' fact,

I have signed this veérification on this
the ZU (h day of Npowwhi~2000, at Guwahati.

Ao Bordolie

Signathre
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No. 4¢012/4/97 ~-IPS.IT
: Government of Indla/Bharat Sarka
%J, my (“Hth@_gJszlniBtry of Home Affairs/Grlh Mantr

) . . s & .
\(rl/ » . o

1o

The Chief. Secretary, '| \
Government of Aesam,

ﬁ$‘ Dispur.
! C’ - -
W R
) -‘ . Ry (-\ L‘\ 0 . - '
!; Q?\\Subject' Voluntary Retirement of Shri A.K. Sahu, IPS
Qe (A&M:75), : .
PRASANS
R A/
v ".A‘_" . ,./.-'. ‘ Sit‘ 2
h i oy

I am. directed fo reefer to the representation of

Sahu, IPS (A&M:75) ‘dated -10.8.99 on the subject
cited above and to say that the matter was again examined by
the Government and it was found that in terms of Rule 16(2n)

of AﬁS (DCRB) Rules, Shri Sahu ;. stands retired -from service
with effect from 1.8, 97;

Shri A, K.

ie.' the date of expiry of three
months notice period and as -such ;here 15 .o case of his

suspension being revoked or paying ‘any subslstahce allowance
and posting as eought by~ Shri Sahu.u

The tact that his three
months notice was accepted or he

was informed of the
acceptance of his request on a later date le. after completion
0f notice period, makes no diffenencee

. S ;ﬂ}j
2. Shri Sahu may be informed accordingly.

R L Yours fall'thfully,
o B o ( P.SeTILLAT )
Under Secretary to the Govt. of 1ndia

: ﬁ*_’gﬂi"\" SEctrTAR S QFFICB
» L);. wo ,2[3-5__ venees
Zﬁ/ww

meﬁﬂmm*”
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1+ Shrd D»K.Gangopadhyay,IAS .~ Chief Secretary,Meghalaya
2+ Shrd. T-K»Kamilla IAS © '~ Chief Secretary, Assam.

5 . o y K
i

3nA£ter perusal of the representation of Shri A.X.

Sehu, IPS p aying for voluntary retirement wlth effect from
~3~Q7 unier rule 16(?A) of thp All India Services (DCRB)
Rules, 19“3 the Joint Cadre Authority is of the view that

Shal Sahu may be allowed to go on - voluntary retirement

without prnjudice to the existing disciplinary Proceedings
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APEROVAL OF THL GOV'J.‘. OF IND.[I\ Iu llLREBY CONVLYFID 10 THE NCCFPTANCE I){*’x
THE REQUEST OL“ SHR.[ I\ K. SAHU, IPS (A&l 75) 10 RETIRE VOLUNI‘KULY

FROM SERVICE WITH . E.FEE‘"T FRON 1, 8.1997 WILTHOUT . PREJUDICE 10 T4
ON-COING DISCIPLINARY PROCE!‘DINGQ (.)
CRDERS/ NOTIFICATIONS AC(.ORD_INGLY (.)
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Central Administrative L iousal

t AR

I SFER?D
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATT' BENCHE : : AHATI.

G : Bopa 8
uwahgtn Bznch I §
' 06
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Shri A.K. Sahu  ----- Applicant. '8 £ gg
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-Versus- LL US%
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Union of India  ------- Respondent. ~_ P
g
Written Statements filed on behalf of Respondent No.l.
1. That the Original Application No. 49/2000
(hereinafter referred to as "application") is barred of
limitations and hence it is not maintainable in law.
2. That the application is not maintainable as the
app}icant has sought plural remedies in the application.
3. That Dbefore transversihg the various paragraphs
of the applications, the respondent No.l gives hereunder
a brief history of the case as follows:-

(a) " The applicant has made the aforesaid
application challenging the following
orders:-

(i) State Government's order dated 4.6.97,
placing the application under suspention.

(ii) State Government's charge-Memo, dated

9.7.97, served upon the applicant ;
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(iii) State Government's order dated 8.9.97,
permitting the  applicant to go on

voluntary retirement.

(iv) State Government's order dated 28.4.99,
sanctioning subsistance allowances to the
applicant for the period of suspensioh to

the date of voluntary retirement. and :

(v) Government of India letter dated 18.10.99
by which State Government was apprised of
the rule position w.r.t. voluntary
retirement of the officer stating that as
officer stood retifed conseqﬁent upon
acceptance of his notice, there is no

"case of his suspension being revoked or
paying of subsistence allowances after

the date of retirement,

' Copies of each impunged letters/orders annexed as

Annexure-R1 (Series).

5. The applicant served three months notice 30.4.97
AR ——
seeking voluntary retirement w.e.f. 1.8.97 i.e. on

completion of three months notice period. according to
the Rule 16 (2) and 16 (2A) of AIS (DCRB) Rules 1958
which contain provi;ions faor voluntary retirement. The

provisions are quoted below:-

Ei ‘. E_, “"i;'i»
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(;ileas three month's previous notice in

writing to the State Government concerned, retire
from servie on the date on which such member
completes thirty years of qualifying service or
attains fifty years of age or on any date

.thereafter to be specified in the notice.

Provided that the member of the service under

hel™ :
suspension shall retire from service except with
A g( LJ\: i
the specific approval of the Gen%ﬁal Government
concerned. .
ﬁ-:.r_-:f—ul

16(24). A member of the service may, after

giving three month's previous notice in writing

to the State Government concerned, retire from
\_*_________/

[’#16(2) A member of the service may, after giving

service on the date on which he completes 20 L~

vears of qualifying service or any date

T ———————

thereafter to be spe01f1ed d in the notice:
atidelheii i _

Provided that., a notice of retirement giving

by a member  of the service shall require
' S{.GA&
acceptance by the({ Centr Government. if the date
T _;:jl—:_?; = —

of retirementT on the expiry of the period of
notice would be earlier than the date on which

the member of the service could have retired from

service under sub-rule (2). i:}

< .
29




6. Hence rule 16(2) provides that once the notice
period begins to run, it may not be open to the
Government to prevent running of threevmonths period and
on completion of three months notice, officer will deemed
to have retired from service. In other word, it shall
not require prior acceptance of the Government. Whereas
situation under Rule 16 (2A) is different. Notice given
under Rule 16 (2A) requires prior acceptance of the
Government. In other words officer can retire only in

case his notice is accepted by the Government.

7. As begards suspension of the officer after
serving of the notice, Government of India decision No.Jd

below Rule 16 (2) explains'the rule position. It states

voluntary retirement under the aforsaid rule will retire
from service on the expiry of the ‘period of the
prescribed three months even if he is placed wunder
suspensioh after he gave notice. However, departmental
proceedings in such cases shall be deemed to have been
instituted from the date of suspension and the benefit of
limitation contained under clause (b) (ii) of proviso to
Rule 6 (1) of AIS (DCRB)!Rule'shall not be available to
member of service. The above decision of Government of
India equally applies in the case of voluntary retirement
under Rule 16 (2A) ibid with exception that notice under
this rule requires prior acceptance by Central

Government.

Deputy Secretas

Ministry of Home Affs'm

New Deibl.

that in case a Member of service, who has given notice for



8. Shri Sahu (applicant) gave notice on 30.4.987
seeking voluntary retirement w.e.f. 1.8.97. 1In terms of
Rule 16 (2A) and proviso thereunder, State Government of

Assam referred the matter to Central Government for

acceptance of mnotice, which was given consent by Home
Minister on 27.6.97 nder the delegated power of the
President. However, in the meantime, State Government
placed the applicant underv suspension and proposed
Departmental Enquiry against him. The matter was called
for by the Home Minister for reconsideration and after
taking concﬁrrence of both the segments of the cadre.
Home Minister again approved the acceptance of notice on
8.8.97 without any prejudice to the ongoing Disciplinary
Proceedings. As officer (applicant) \was placed under
suspension after his serving of notice on the authority
of the President or the Governor as the case may be to

accept the notice.

9. As regards status of suspension order after
retirement of the Member of Service, on attaining the
age of superannuation or otherwise, the suspension shéll
stand revoked automatically. As such once the officer was
permitted to retire voluntarily his suspension stood
~revoked automaticaly from the date of his retirement as
notified by the Govérnment. It is relevant to meﬁtion
here that basic principal for keeping a Government
servant under suspension is to prevént him from attending
his official duties so that he could not be able t§

influence the Disciplinary Action against him. However,

. Dopusy SecrR]Y
Finistry of Home AlIAT
Naw Dslhl



when a member of service is permitted to retire, he

demits the office and therefore, his further continuance

of suspension does not arise.

10. Applicant "was placed under suspension,vide'order
dated 4.6.97. He was served charge-memo vide order dated
9.7.97 and he was permitted to retire voluntarily vide

oder dated 8.9.97.

Present OA has been filed after expiry of more
than two years of passing of the above impugned orders of
the Government of Assam, and as such the present OA so
far as its part (1) to (iii) of para 1 is concerned is
barred by limitation under Section 21 (1) -(a) of

Administrative Tribunal Act.

11. Further a member of service may préfer an appeal
totthe Central Government against any of the grievances
as explained below Rule 16 (l)vto (1V) of AIS {D&A) Rules
1969. No appeal preferred under these rules shall be

entertained under such appeal is preferred within a

period of 45 days from the date on which a copy of the

order(s) appealed against is delivered to the appeallant.
Rule 1 of AIS (D&A) Rule 1969 further provides that no
appeal shall 1lie against an order made by the President.

First of all as order of permitting the applicant to

retire from service was passed by the President, it was

not applicable. It's subsequent communication by the

State respondents does alter its original authority and
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"therefore, no appeal lies against this order. As such,

any subsequent representation by the applicant, not being
statutory. can not make present application maintainable

against the respondent.

12. Further, any representation, as lies in terms of
Rule 16 of AIS (D&A) Rules. 1969 can be made only within
45 days of the order appealed against and any appeal made
after the statutory period is not maitainable. As
officer filed no appeal within 45 days of iséﬁe eof order,
dated 6.4.97, 9.7.97 and 1.8.97 impugned, his time barred
representations or representation of unstatutory nature
can not extend him any benefit for relaxation of time
prescribed under section 21 of Administrative Tribunal

Act. As such application is badly délayed.

13. As regards orders,, dated 28.4.97, impugned.
regularises the period of suspension of the officer and
only grfevance this order may cause té the applicant is
fixing his pay and allowances during the suspension
period to his disadvantage. This order cause no other
grieyancess, except one referred to above., which has been
made subject of grievance by the applicant. Applicant
has not come out with any grievance, this order has
caused to ihe applicant.‘ When Government issued order
dated on 8.9.97 permitting to retire him voluntarily
w.e.f. 1.8.97, suspension order stood automatically

revoked on the date of his deemed demitting the office.

Winisuy of Home Aflrls
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As such, at this belated stage of two years after his
deemed revocation of suspgnsion order, he has no fresh
grievanée to come before this Tribunal. Similarly,
. Government of India letter dated 10.10.99 simply
clarifies the rule position to State Government with
reference to‘the’objectibn raised by the applicant in his
non-statutory, abplication datéd 10.08.99 andﬂtherefore,
his impugned letter also causes no fresh grievance, as it
is not an order but confirms the rule position with
rgference to stand earlier taken by the Government while
accepting his notice for voluntary retirement. As such
appeal is badly delayed by time limit and deserves

rejection on this sole ground.

14. That, with 'regard to the statements made 1in
paragraphs 1, 2, and 3 of the application, this
respondent refers and reiterate the statements made

herein above in this written statements.

15. That with regard to the statements made in
paragraph 4.1 of the application, the answering

respondent has no comments.

16. That, with regard to the statements made in
paragraph 4.2 of the application, the respondent states
that the applicant submitted a notice of three months on

30.4.97 to retire voluntarily from service wee.f. 1.8.97

(R B, WuFe

Deputy Secreisry

Ministry of Home ~tlale
New Deihi.
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under the provisions of Rule 16 (2A) of AIS (DCRB) Ruleé,
and the same was accepted by the President strictly in
terms of the provisibns under the relevant rules and
powers vested in it. As such order have no legal

informity. Allegations of the applicant are baseless.

17. That with regard to the statements made in
paragraph 4,3 to 4.8 of the application, the respondent
states that these are all matters of records and mostly
concerning the State Government. Hence., the answering

respondent has no comments.

18. That with regard to the statements made in
paragraph 4.9, the respondents state that the presumption
of the applicant that consequent upon:issue of suspension

order and charge-Memo, notice for Voluntary Retirement
become infructuous is unfounded and not supported by rule\///

position. Any notice given under Rule 16 (2A) requires

r———

b

prior”permission of the Central Government and it takés 1
’/,éf;:;t from the date it is accepted by the Government.
As provided under Government of India decision below 16
(2A) ibid, any order of suspension after the notice. is
served, does not effect the right of the applicant to
retire provided. it is accepted by the Government and
simul taneously, discretion of the Government to accept or
otherwise of the notice is also not affected by any
subsequent event."Notice can be infructuous only in case

it is withdrawn by the Member of Service before it |is

RN
Cpputy Seci
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éccepted by the Government. In the instant case the
notice for Voluntary Retirement was accepted by the
competgnt authority within three monﬁhs. In view of
foregoing. presumption of .the applicant is not
acceptable. Any Departmental Enquiry started against the
applicant before his retirement shall be deemed to have
been instituted against the officer in terms of Rule 6(1)

(a) of AIS (DCRB) Rules.

19. That with regard to the statements made in
éaragraph 4.10 of the application, the respondent states
that the submission-of the applicant appears as an after
thought. As appears from the notice dated 30.04.97. he
sought for Voluntary Retirement on personal grounds. As
per rule position explained in reply to previous péra,
notice of Voluntary Retirement stood valid till it was
accepted by the President and subsequent order of
suspension have no effect on its existence. ~He stood
retired from service from the date of its acceptance i.e.
1.8.97 (FN) notwithstanding. the continuance of
Disciplinary Proceedings initiated during the notice

period,

20. That with regard to the statements made in
paragraph 4.11 of the application, the respondent states
that the applicant is trying to mislead the Tribunal by

submitting half truth, Actually when applicant was stood

retired w.e.f. 1.8.97, the office of AG, Assam,

(rEn ie‘ M’i;‘ -

Uoputy Secreiwsy

Flnisuy of Home ~%wuirs
MNew Delhi.
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requested State Government to clarify as how to treat the
suspension of Shri A.K. Sahu, IPS (Under Suspension) who
"has-already proceeded on Voluntary Retirement w.e.f.
1.8.97. This letter clearly speaks that officec stood
retired w.e.f. 1.8.97 and now communication was for
regularisation of suspension period for the purpose of

pay and Allowances and Pensionary benefits.

21. Thatv with regard to the statements made in
pacagraph 4.12 of the application, the answering
respondent states that as notice for Voluntary Retirement
was accepted by the President w.e.f. 1.8.97 and
accordingly Sfate Government issued order dated 8.9.97,
there was no occasion for the applicant to withdraw it onm
6.4.99 i.e. after 1 1/2 vears of its acceptence.
Further, as officer stood . retired w.e.f. 1.8.97.
question of suspension thereafter does not arise and
therefore, application for revocation of suspension after

more than one year is not maintainable.

22. That with regard to the statement made in °
paragraph 4.13 of the application, the answering
respondent reiterated and re~asserted foregoing

statements in this regard also.

23. That with regard to the statement made in
paragraph 4.14 of the application, the answering

respondent states that as no appeal lies against the

. ;";‘:io Wl - )

wi-dty Secre..
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Presidential order, his representation dated 10.08.99 was

not maintanable. Otherwise too it was time barred and

based on unfounded groud and for reliefs not existing at
that time.

24. That with regard to the statements made in
paragraph 4.15 and 4.16 of the application, this
respondent has no comments. The matter being related to
recprd.

25. That with regard to the statements made in

paragraph 4.17 of the appljcation, the answering

respondent denie the allegation and misgivings. The

factual rule position is as under:-

(i) Government's order permitting the offiéer
to retire voluntaryly has all leggl
force.

(ii) In terms of Rule 16 (2A) Central
Government is ’competent to accept the
notice for voluntary  retirement and
tﬁerefore action of the Central

Government was in order.

. Psputy“Se-:.'es'ary
Rinistry of Home Affairg
New Delhi,




(iii) All the segments of Assam & Meghalaya\/c;/

\/\/-_
Cadre gave their concurrence to the
,‘/W\-

acceptance of notice of applicant. e

(iv) Notice of the applicant has been accepted
by the president, in terms of powérs
vested in him and therefore, action of
acceptance of notice for voluntary

retirement was as per rules.

(v) As notice was accepted by the President
w.e.f. 1.8.97 which was conveyed byv//
Government order dated 8.9.97, there is
no question of its withdraw on 6.4.99
i.e. after 1 1/2  .years of its

acceptance.

(vi) That his notice for voluntary retirement
was conditional is a white 1lie and
Tribunal should take notice of this

-

misgiving. \///

(vii) As Joint Cadre Authority approved his.
voluntary retirement. Central Government
"rightly accepted his notice and issued

6rder gccepting his notice and issued

order retiring him for Sservice w.e.f.

01.08.97.
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26. That with regard to the statement made in
paragraph 4.18 of the application, this respondenf states
that as stated earlier., applicant served an uncoditional
notice for voluntary retirement on personal grounds,

which was accepted by the President and orders issued

accordingly under the authority of Government of Assam,

officer stood retired w.e.f. 1.8.97. As such, the
suspension order become non—existentf Placing a Member
of service under suspention during the notice period does
not effect the powers of the Government to accept of
reject the notice fof voluntary retirement served under

Rule 16 (2A).

27. That with regard to the statements made in
paragraph 4.19 of the application, this respondent
reiterates the statements made herein above 1in this

written statements.

28. That with regard to the statements made in
paragraph 4.20 of the application, this respondent states
that Rule 16 (2A) provides three months previous notice
for voluntary retirement provided it is accepted by the
Central Government. There 1is. however., no provision‘
about its been deemed non exist after expiry of 90 days.
Such notice remains in operation till it is accepted or
withdrawn which ever date falls earlier. As notice was
accepied before it is withdrawn there is no question of

its expiry after 90 days.

Binistty oi Heme Affalrs

New Dethi.
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29. That with regard to the statements made in
paragraph 4.21 of the application, thié respondent states
that the officer is entitled to subsistance allowance
from the date qf ~suspension till the dafe of his
retirement. The officer stood retired w.e.f. 1.8.97
consequent upon acceptance of his notice for voluntary
retirement. Rule 6 (1) (a) of AIS (DCRB) Rules, provides
that the departmental Proceedings instituted against the
person, while he was 1in service., shall after his
retirement he deemed to be proceeding under this sub-rule

and shall be continued and concluded by the authority by

which it was commenced. in the same manner as if the

person has continued in service and as such he cannot
claim to be in service.

30. That with regard to the statements made in
paragraph 4,22 and 4.23 of the application,  the
respondent states that the non payment of post-retiral
benefits to the applicant cosequent upon his retirement
w.e.f. 1.8.97 relates to the State Government only.

Hence, this respondent has nothing to comment.

31. That with regard to thel statement made in
paragréphs 5.1, 5.2 and 5.3 of the application are denied
by this respondent. Applicant in this notice have stated
that he will be completing 22 years of servicé on 16th

July, 1997 and intend to voluntarily retire from service

cata

Ministty o Acmo Al
Mew Delhi.
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w.e.f. ‘1st August., 1997 afternoon. He has never
mentioned anything about compulsion and dures in his
notice. Orders of Respondent's are issued striétly in
terms of relavant rules and therefore suffer with no

legal infirmify.

32. There is no violation of privisions of rules as
alleged. Applicant stood retired from service w.e.f.
1.8‘97.

33. That with regard to the statements made in

paragraph 5.4, 5.5. and 5.6 of the application, this
respondent states that the applicant is entitled to all
post retiral benefits and this matter solely relates to

the State Government.

//;4.' That with regard to the statements made in
//// paragraph 5.7 and 5.8 of the application, this respondent
states that there 1is no violation of rules as aileged,
Order of suspension or charge-sheeting does not effect
the discretion of the competent authority to accept
notice of voluntary retirement, Once the member of
service give a notice of three months to retire
voluntarily from service under Rule 16 (2A) and if the
same is nof withdrawn before the notice is accepted, the
officer is deemed to have retired from service w.e.f. \///
the date of aéceptance of notice even if he 1is placed

under suspension during the period of currency of notice.

’

.\._-;1 v vt '
Ministy c; Home ~aairs
New Delhi.
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Further, Departmental Enquiry started against him before
his retirement; shall be deemed to have been constituted
under the provision of Rule 6 (1) (a) of AIS (DCRB)

Rules, 1958.

. That with regard to the grounds shown in

pgragraphs 5.9 and 5.10 of the wapplication, this
respondent denies the correctness of the same. The

4 "
matter was referred to Government of Meghalaya and that

Government  vide their letter No.HPL.98/97/3 _dated

\\ 112.06.97 conveyed their no objection to the e
\ of the applicant}s notice for voluntapy retirement. A

resolution of the Join Cadre Authority have also been

e e
received in this regard signed by Chief Secretaries of

both the States on béﬁETT“E?—IEET;_h;ESpective Cadres.
Only after having received the resolution of the Joint
Cadre Authority, as per the provision below Rule 16 (2A)

e
of AIS (DCRB) Rules 1958, the Cﬁg}pal Government accepted

f_—’/
notice for Voluntary Retirement. Hence the allegation

and presumptions of the applicant are unfounded.

36. That with regard to the grounds made in paragraph
5.11, this respondent states fhat in terms of proviéo
below Rule 16 (2A) of AIS (DCRB) Rules, 1958, State
Government referred the notice to Central Government and

the same was accepted by the President on 27.06.1997.

37.. That with regard to the statement made in
paragraphs 6 and 7 of the application, this respondent

has no comments.

Binistry of Home Ailairs
New Delhi.



38. That with regard to the statements made 1in
paragraphs 8.1 to 8.6 of the application. this answering
respondent states that the applicant in view of the above
facts, circumstances and the provision of law of rﬁles,
not entitled to any such relief as prayed for and hencé,

the application is liable to be dismissed with cost.

39. That with regard to the statements made in
paragraph 9 of the application, this respondent states
that in view of the foregoing statements made in this
written statements and the order passed by this Hon'ble
Tribunal on  11.02.2000 in  connection with the
application, the answering respondent respectfully

submits that the applicant being baseless and denied any

i

merit is liable to be dismissed with cost.i/

40 Iﬁ the premises aforesaid, it is therefore prayed
that your Lordships would be pleased to hear the parties,
peruse the records énd after hearing the parties and
perusing the records, shall further be pleased to dismise
the application (O/A No. 49/2000) with cost and/or pass

such order that your Lordships may deem fit and proper.

DE Po NEf’l\l;!;

(R. B, MITRA)
Deputy Secretary
Ministry of Home Affairs
New Oelhl.
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VERIFICATION

1. Shri R.K. Mitra presently working as Deputy
Secretary to the Government of India, Ministry of Home
Affais being competent and duly authorised to éign this‘
verification, do hereby solemnly affirm and state that
the statements made paragraphAVZVJQr?.?sQ.l...are true to
my knowledge and belief, . those made in
paragraphzb......... being matter of records are true to
my information derived therefrom and the rest are my
humble submission before this Hon'ble Tribunal. I have
not suppressed/concealed any materials/informations from

this Hon'ble Tribunal.

And I sign this verification on.’this day of\2‘¥h\

February, 2001 at New Delhi.

o e Y

.

m;:ﬁ,myﬁanmzy

Realey of Mome Allsim
feve Qusthi,
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GOVERNMENT O1' ASSAM
HOME (A) DEPARTMENT

) . oee “A/\ i
S{Sk;, ’ ORDERS BY THE _GOVERNOR \“
O\ - ,,

. | | NOTIFICATION

Dated Dispur, the 4th June, 1997,

NO§ HMA(IPS) 58/Pt,II/iSG s Whereas?fﬁshok Kumar S8shu, 198,
holding the post of Inspector General of Police
(osD) and'Director,Prosecutioh has submitted an
application dated 30,4,97 for voluntary retire-
ment with effect from 1.8097;

And whereas Shri A.K, Sahu, -IPS,
immédiately after submission of the said appli-
cation for voluntary retirement started indulging
in spreading 111lwill,diseffection and indiscipline
among the\Police force of the State chafgéd with
the maintenance of Public order by issuing highly
déroqatory-statemehts ? ~

And whereas the statements S0 made
by ‘Shri A K, Sahu, IPS were published in the
local and national Newspapers containing deroga-

tory remarks against the Government and the Chief
Minister ;

And whereas in reply to the notice
asking for eXplanationvgivenvby_Addlo Chief
Secretary and PrincipaleéCretary, Home Department
dated 20.5.97 Shri A.K, Sahu, IPS categorically
admitted that whatever Statements appeared in
the ‘Newspapers were based on the statements made

by him to the respective reporters of the diffe.
' rent newspapers ;

And whereas after submission of
‘his reply to the aforesaid notice asking for
explanation, Shri A.k. Sahu; IPS again made
different statements and'allegations in different
neWSpabers within and outside the State of Assam

< é§72))) criticising the State Governmenty-and creating

division and chaes awmouy the members of the
Police force

"Contdo..P/ZO

(R. &, MITR‘A)

Deputy Secretaty

Ministfg of Home Aftairs
New Delhi.
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hnd whereas, the statements ef
allegation so made by Shri A,K. Sahu, IPS are

derogatory and unbecoming of n member of a s bt
disclipline forcon (Polica) \

And whereas, such statements and
allegations are violative of the All India Services
(Conduct) Rules 1968 ; | o

And whereas, the Governor of Assam
1p satisfied that there are sufficent materials

to take disciplinary action against Shri A.K,
Sahu, IPS in the interest of public service,

Accordingly, the Governor of Assam
in exercise of powers conferred under Rule 3 of
All India Services (Discipline and Appeal) Rules,|
1969 places Shri A4Ke. Sahu, IPS under suspension,
with effect from 4th June, 1997 pending initiation
of proceeding for disciplinary action against him,

, By order and in the name of
the Governor of Acsoame

6:/<QFJ;3

v 0

Addl, Chief Secretary & Principal.

Secretary to the Govt, of Assam,
Home & Political Department,

MemoeNoo HMA(IPS) 58/Pt,II/156~A, Dtd.Dispur,the 4th June, 1997,
Copy to -

L—1. The Director General & Inspector General of
Police, Assam, Ulubari, Guwahati- 7 for information and
necesgary oction,

2, The Accountant General, Assam, Shillong for
necessary action, '

3. The SBecretary to the Government of India,

Ministry of Home Affairs, New Delhi for information, ‘
7/’ 4. The Secretary to the Government of Meghalaya)'
ﬂ, Home (P) Department, Shillong,

Se Shri A.K, Sahu, IPS, Inspector General of Police
(OSD) and Director, Prosecution, Assam, Ulubari, Guwahati=7,.

- 6+ The Superintendent of Assam Government Press,.
Bamunimaidam, Guwahatie 21 for publication,

| o By order etc
e A
g | e -

Jolnt Hecretary to the Govt.of aapamy
i : . Home Department, .
) PN /. ”7 ) 2/ (Nu") -
SR AL/ B VA ey s ] DS

~ N 0 . / . ' ‘_'/ , .,r),Yh’“:". [N
( A{)" \/ﬂf"\'w/‘rl/ 'n/n., ) ("))n(‘- .//j-v"l.\’/'-'l-'{"/"“" VA . pd
( [ TARN oo . f -
X (\A,l—l ‘/), -/ ’ (t\___/
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(E{- w. WP ™ v

uty Secretaty
Mln;z?r‘; gﬁ‘ Home Atfeim
Naw @9“1&9



s

}

)
,.

|

a3

<

\

’

X

AR

-

.
e “2_2_. L3

- ) {2:25Z5”Cﬂféimgg !, 4é?‘;
VARS AT !
GOVERNMENT OF ASSAM V' RRN DN/ N

HOME (A) DEPARTMENT

'
[ X X X J ' .

NO, HMA(IPS) 58/Pt.II/158 Dated Dispur,the 9th July, 1997,

. . . C \a
;V ] 8hri AJKe Sahu. Iprs (WS)‘ .

'C/0 Director General & Inspector General
of Police, Assam, Ulubari, Guwahatie 7,

You axe hereby required to show cause under
rule 8 of the All India Servicesznisciplino and Appeal)
Rules, 1969 read with Article 311 of the Constitution of
India as“'to why any of the penalties prescribed in rule 6
Oof the aforesaid Rules should not be inflicted on you by
the competent authority on the following articles of charge

bssed on the statement of imputation of misconduct or
~ misbehaviour attached,

1) That while you were the Inspector General of
Police (0SD), you did submit a representation praying for
voluntary retirement and soon after submission of the prayer
you started indulging in. spreading ililwill, disaffection

and indiscipline among the Police force of the State charged

with the maintenance of public order by issuing highly
dexogatory statements, '

That you made a Press statement published in
& Assamese Dally "Asomiya Pratidin® dated 25,97 where you
have critised the Administration for indulgt

ng in corruption
and nepotism, You had even uttered names of certain Police

Officers alleged to have been indulging in corruption,

' You have issued snother statement to the Press
which was published in the "Biweekly Agradoot® dated 4,5.97,
wherein you have criticised the Government for paying you
salary etc, without any work, You have issued statement
oriticising the activities of Police Officere, and failure
of the Govt, in taking action against then,

The above action is quite unbecoming on your
part as a Senior Police Officer, and more particularly on

the part of an Officer of a disciplined force and 1s also
in violation of the All India Services Conduct Rules, 1968,

2) That for your above Press ntataments isgued in
violation of relevent rules, you were asked to submit explae
nation, and in your reply furnished to Govt,, it has been
categorically admitted by you that the News published in

the News Papers were based on the statements made by you,
Even after submiesion of the explanation, you have issued/
made diffarent Press statements and allegations in different
News Papers within and outside the State of Assom criticie
sing the State Government s thus creating division and .

chaos amongst the members of the Police Force,

The above actions are quite unbecoming on the
part ol a 3eonlor Police Officeis of your status, and tanta-
ountn to insuboxcdlnation and violation of the All India

Cz//,/’ Services (Conduct) Rules, 1968,
L

Contd....P/zo

(e G MITER)
oputy Secretaly |
Minisuty of Home Affaire
Now Desiite



' BTATEMENT OF IMPUTATION OF MISCONDUCT OR MISBEHAVIOUR.

b P That while Shri A.K, Bahu, 1IP8 was the Inspector

General of Police (0SD), he submitted a prayer for volunw
'tary retirement and soon after the submission of the prayex
he atarted 1nduiging in spreading 111will, diaffection and
indiscipline amongst the Police Force of the S8tate charged

with the maintenance of public order hy issuing highly
derogatory statements,

That Shri Sahu made a Press statement published in

a Assamese Daily "Asomiya Pratidin® dated 2,5,97 where he

cxiticised the Administration for indulging in corruption
and nepotism.,

That Shri Sphu made another statement to the Precs
which was published in the "Biweekly Agradoot" dtd, 4,577
" and he criticised the Govt, for not entrusting any werk to
him as J.spector General of Police (G5D) and for paying
salaxy etce without any work., That he criticised the actie
vities of certain Police Officers annd nlso the Govt, for
failing to take action againat them,

2) That Shri Sahu was asked Lo submit explanation
for th2 Press Statement issued by him, Shri Sahua in his
réply admitted that the Newg Itemscriticising the Govi, !

as well as the Police Force were published cn the ba3is of
stntements made by hime 12 has even after eubnisnion of

- explanaticn isgued Press Statementycriticising the CGout,.
as well 23 the Police Force,

p{
Hdle Chicef J=cretary & Fr1nr1pnl Beﬁrstary
to the Govt, of Fosam.
O lome & Foliticnl Departmente

or3

@|. - W

Bepuiy Secrelasy
Ministry of Home Affais
New Dethi.



A‘j.__

;L ———

| | ) B ) N

S N :

N | IR ‘)_l L .o // Q\(
S : T ‘M o\ o 2 o 'L’\"j e

sy W C LY o -

~ N N il N Az gae- RO

:)];' . ~R\ " .'(' -‘:‘K\) . N e N ' e -y > g

) L s it ,'| .s o ,“?(.A Tl
\‘_‘ {7 l.\' 3 "\ R)/ ,,',.. '.‘ BEERA \" < Y
~ . - \ N \\ '.\[\ \ \'2( } (\’(I)\\ ') o ' “"."‘-) \!,\
IR o - - ’ ' e >,
L COVBRMMAE OF DOOAM ' .y Gl
\ 7 HOMB (M) DEPARTIENT, = 2&5%
., . . . . .o ' ) R e ‘:’, «
2 CRLENS B THE GOTRRNOR - ST
" . . . LY ~\ ,“(
. [ } ) . . . \.‘\"‘al
HORIF XA ION S et

Lated Dlupur, the Bth Septeaber,iys7.

NOJIN(IPB) 50/Ptwet/33 o $ho Covernor of Assam i3 pleasecl

t> aceept the prayer for voluntary retirement
tendered by Shrl A.K. Bahu, IPS -(U/S) -and to
allow Bhrl Sahu to ¢ on volu-ntai:y retirementc
vith offect from 21-0-97 (Folly) without praejudice

to the ongoing Disciplinary proceedings agalnat

hime

S3/h DJN. Sailia,
Join%t Breretary to the Govt, of D3zan,
lloma (A) Department.

Famo MOLHIN (IFS) S8/piwv/39-0  Dated Dlspur, the 8th Scptember/97

Q{.ﬁy O tw

1. “he hocountant Cansral, hs

sam, MMaldamgoon,
Deltola, Cuushatd e

28 for 1information and necvessary

. .y‘
action, -
P - %o Yhe Dirvcior Cenoral f Inspector General of Police,
WO P T Lasam, Ulubard, Guuahatl e |

[
//"\\\\ 3. Tha .".Sanmatnz:y to the Covit, of Indin, Minlstry of
' CHowe Mifairo, ew Daoihl with reference to the Rax
: (9 lzcoagn 110,31012/4/97.I05=I%  dated 13-0.37,
f S

ll/ | & 1 L da i dnaretary to the Govi, of I2ghalays, Iloma (p)
.//)‘»/ - Lepoitimant,” Shillong,
/ ’1‘ A\ 'v "
Sa Ghrd Aoil. Buhuy IPs (Detdl)s 040 Directox Qencral &
Lnapeaton Soneral off Dol e, Dmeon, Uluhaxt,
raonhatl e T32007,
n_‘\" ().':{]QJ: e'tCoo
‘/2 ) ) Depuly ffzoretony bto the Covi, of fssam,
;((

' . Hran () PRopartmont. -
[t B 1Moo PR/ X ".I.’(/267/?-’t:/§!7/6-'.i;“. Datad (:!uu??‘hatil.thc AL Sapt/97.
~ ) Ao diroctal, couy for 4nformstlon omnd nacangary csét!.on foryvardod to -
/ (/ / Shed Alvetahuy 1M, c/0=Comiyit . 4th AP, Vohdd dpara, Ghty,
. Shrd AaPeitout, 105 ,comlte 4th AT, Ealillipara Ghtye o 48 rojue- .
=od to hond=ovor tho enclozad emo 0 “5id el a7 1,175 On Obtats
ing ochnoulaljoment anl ro:zort comianaa,
Penodon Coll, i N e, ‘ '

Procoading coll, 21 0ffica o\
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RER Al3an 23 GQ\(«‘II‘L__C&_:&

M




) No. 31012/4/97-1?5.1'1

i Government of India/Bharat Sarkar _
Ministry of Home Affairs/Grih Mantralaya

%“h& ) o e .

New Delhi, the /§ October, 1999.

To

The Chief Secretary,
Government of Assam,
Dispur.

Subject: Voluntary Retirement of Shri A.K. Sahu, IPS
(A&M:75).

Sir/

I am'direéted to reé%er to the representation of
Shri A.K. Sahu, IPS (A&M:75) dated 10.8.99 on the subject
cited above and to say that the matter was again examined by
the Government and it was found that in terms of Rule 16(2A)
of AIS (DCRB) Rules, Shri Sahu stands retired from'service
with effect from 1.8.97, ie. the date of expiry of three

- months notice period and as such there is no case of his

suspension being revoked or paying any subsista nce allowance
and posting as sought by Shri Sahu. The fact that his three
months notice was accepted or he was informed of the
acceptance of his request on a later date 1e. after completlon
of notice period, makes no difference.

2. » Shr1 Sahuﬁray be informed accordingly.

l ES §5 ij EE E; Yours f hfuliy,

/ . e ———— e~ o e R

!ﬂo a“g.m& Under Secretary to the Govt. of India

PRSP 24

20 0CT 10, .
-
ummlimhala- }\/ | ( P.SPILLAI )

Naw Dmnl

NIRRT



written statement filed by the Respondents Nos. 2 to
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GUWAHATI
0.4, No. 49728006

Qﬁhbk Fumar Sahu.
seews Applicant

- ("B ~—
Union of India % Ors.

-0 e Respondents

REJOINDER TO THE WRITTEN STATEMENT

FILED BY RESPONMDENTS NOS. 2 TO 5 &

The abovenamed Applicant begs to state as follows:

1. That the Applicant has received the copy of the

[#1]

%

hes gone  through the same and he has understood the
contents thereof. Save and except the statements mhich-
are not specifically admitted hereinbelow, >cher
ﬁtatementﬁ made iﬁ',tﬁe WS may be treated as - total
demial. Further the ﬁtgtem@ﬁts which are not borne on
records are. also denied and the Respondents are put vto

the strict proof thereof. -

2. That with regard to the statements made  in
paragraph5 1, 2 andVS of the WS the Applicant does not
admit anything coﬁtrary to the';elevant records. It is
denied that the Deputy Secretary to the Bovernment of
Assam, who has verified the WS is also authorised fo
file the‘written statement on behzlf of the Respondent
Ne. 3. In th;g cannection the purported authorisation
may be direécted to be produced before this Hon;blé

Tribunal.



e -

e That with regerd to the statements made in
paragraphs 4 and 8 of the wﬁ,lth@ Applicant states that
& per  the statements made.by. the Respondents, the
Pppplicant waﬁvplaced under suspension on the basis of
news item published in ”A%mhiya Pratidin" dated 2.5.97
and  "Ri- Weekly Agradootg” ﬁateﬁb-duﬁuQ?, Thege néw&
itémﬁ were iﬁ sequel’ to the nmtice by the fApplicant

zeeking  voluntary retirement undernr compelling

circunstances. Thus the suspension order dated 4.6.97

and  the explanation by th@'ﬁpplic&mt and subsequent

departmental proceedings are inter related and

Jinseparable. The merit of the charges may not be within

the purview of the O0A which is the subject matter yet

to be dinguired into in the departmental proceeding

which is yet to commence.

4. That with regard to the statements made in paragraph

& of the WS the Applicant states that the plea taken by
- N Lo, , - /

the Regpondents with regard to VAT LOWS alleged

correspondences  between the Respondent No. 1 and/ the

Respondents No. 20 and % are based ‘on  record
Respondents have also mentioned about  the alleged
gppraval of the JC@ and clearance by the Government of
India and the same are all based on records. The said
éecard% are very much necessary  for & proper
&djudi&atimm aof  the matter &dnd | sccordingly the

fpplicant  craves leave of the Hon'ble Tribunal for &

direction %o the Respondents to produce the said

records. It will be pertinent to mention here that the

r

dmrre%pmmﬁ@ﬁca% in the shape of Gnnexure~I, 11 and 111

arnmexed  to the WS were never cocommunicated to the




~,

Applicant and he was in cmmpleté dark about those

correspondences  and 1t is through the WS only, he has

beern made known about the exiﬁfence of those purported
correspondences.  As regards the  Annexure~-I11 dmcument
(undatedi, it is steted that %he‘ﬁame cannoet be  the
proceeding  of JCA as contemplated under the Rules and

vodd  ab-initio. To  the best of knowledge of the

Applicant there was no JOA meeting.

The Applicant denies that placing of the Applicant
urider  suspension  ig g separats issue and  cannot  be

tagoed with the issue of voluntary retirement. The very

fack that during the pendency of the voluntary:

retirement notice which eventually became infrumﬁmm&m
and lost its force on expiry of the period of the
notice, theAﬁpﬁliC&ﬁt was placed uﬁder suspension and 2
departmental procesding was initiated, leaves no manner
mf doubt that the Applicant was continued in ﬁetvicen
This fact ;s very mach Pel@vaﬁt to decide the issue In
hand. The Respondents have only referred fo &
particular deciﬁ{mm withowt mentioning anything about
the other ﬁaciéimmﬁ of the Government of India helding
the field.,The Applicant craves leave of the Hon'ble

Tribunal *®o refer and rely upon  the Bovernment of

India’s decisions at the time of hearing of the case.

En' That with regﬁrd ta the statemsnts made in
paragraph 7 of the WS the Applicant stateg that the
Respondents themﬁ@iveﬁ have admitted that since an  IFH
Df?icer “aﬁ per AIS (DCAEY Rules can go  on voluntary
retirement after issue of notification b@fmfe three

montihe  from the date he internds to retire. In view of

1



.

such admission which 1i$ in conformity with Rule 1& (&)

(1) of the said Rules, the impugned orders are not

sustainable . and liable to be set aside. As  already
stated above, the vbluntary retirement notice given by
the Applicant having expired on Slet July 1997, no

action  on such, a notice could have been lLaken and

‘conseqguently the impugned order of acceptance of

‘ , o .
valuntary retirement with retrospective effect is not

sustainable. It is further stated that suspension aﬁd

drawal of departmental»praceedihgﬁ after more tham 34

~days ‘of 'receipt of the notice of voluntary retirement

preventﬁ\ the competent authaority to accept the notice
as per administrative guidelines. Even.if'the so call
approval of the JCA as reflected at annexure—II of the
WS is held to be in existence, it is the firm belief of
the Applicant that the members af the JCA were not made
brown the factum of placing  the Applicant Qnder

suspension during  the pendency of the voluntary

retirement notice.

6. That with regard to the statements made in ﬁaragraph-

g of the WS the Applicant states that an order of
suspension always remains in force till the same is
revalked or modified by the competent authority. The

zdmitted fact it that even in the impugned notification

Idated 8.9.97, the Respondent No. 2 did not modify * the

order of suspension when there was ample scope. On  the

other hand fhe Respondents have admitted that the’

Applicant dis still under suspension which would be

regularised at  the time of conclusion of- the

departmental proceedings. Deemed voluntary retirement




k74

as sbated in para & and continuation under suspension’
even  affer retirement as stated in para 8 are
INCONgGrUousS aﬁd bad in law. Further the notification
gdated 8;9n97 has beern  issued in the name bf the
Governor of Assam clearly stating that it is the
Bovernor 4af. Azsam who has iaccepted the voluntary
retiremént nmtiée, but that too with retrégpective
effect iug,AfvmmA1,8.97. In thé said order there is  no
mention about the correﬁpmndenﬁea which allegedly took
place amongst the Respondents. The Respondents .have
failed to énplain aé.tm why such a notification could

not  be brought out before expiry of the notice period

cand  as  to why the order of suspension could not be

revoked befﬁve the proposed date of retirement as
specified in  the notice., The Respondents are silent
about the period with effect from 1.8.97 to the date of
ﬁmtificatimn ieg. 8.9.97, the date Qn which the
Applicant gven on  the basis of the impugned

notification was very much in service.

7. That with regard to the statements made in

paragraphs 9 and 18 of the WS it is categorically deny
that tﬁe‘ épplicant did not make rany ~requést for
sitbsistence .allmmance. fhevﬂeapondents of their own
ought to have granted the ﬁamevto the Applicant. The
Applicant submitted the required certificate on 28.7.98
making & prayer for providing him with the subsistence
allowance. In this connection the Respondents  may be
directed to produce the relgvant file (Pt. file) which
alse contains the views of the LR, thch mill xreveal
the truth. Thus the Applicant never accepted the

impugned order and instead insisted that he was/is
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still under suspension and the impugned order is non-

est.

8. That with regard to the statements made in paragraph
11 of theva the Applicantlztates that-tﬁe Government
of Indié finally inéimated fhe Applicant vide Annexure-
9 letter _*dated" 29.19.99 disposing = of - the
fephesenvatiéng of the Applgcant. It was only
theredfter the .Qpplicant approached this Hon ‘ble
Tribﬁnal-by‘filing the DA. As already_stated above none

of the correspondences between the Governments was

-

endorsed to- thé.ﬁpplican%. 1t appears that even the

Gtate  Government was directed by the . Government of

India by its letter dated 18.1%.99 to intimate that

Applicant about the contends of ﬁhe letter dated
29.1&.9?= Tﬁe statemgﬁtﬁ thét "the Gévernment of 'India
reiterated its earlier decision" does not carry a&ny
meaning o far as the Applicant is concerned inasmuch
as never fbefore filing of the WS the Qpplicént was
apprised of anything regarding ﬁnneﬁure~1 , 1T and 1I1I1
of the WS, The Applicant was given to understand that

his voluntary retirement notice has been accepted by

the Governor of Assam by the impugned notification. The

'Reﬁpondents cannot improve upon the said situation by

producing certain other documents which were never

furnished to the Applicant, 'except the one dated

29.18.99 (Annexure—9 to the 0A) which has given rise to

~

the cause of action for filing the DA.

9. That the Applicant denies the correctness of the
statement made in paragraph 12 of the WS. It is denied

that +the impugned order was issued by the competent



authority in consultation with the Governhent of Indiz .

as well as Join Cadre authority. Any decision eveﬁ if
taken by those authorities, unless communicated to »the
perémn concerned, same does nét become effective on the
person concerned. In the instant cgse‘the Applicant was
nat furnished“ and/or communicated with anything
regarding acqeptapce of his voluntary retirement either

by the Government of India or by the JCA.

The Reépondentabare cunfused with regard to the
competenf authority to accept the voluntary retirement
notice w{fhin the meaning of Rule 16(2)(A), Under .the
Rule there is:no mention about approval by JCA or thé
Central Government. The competent authority under the
said Rules is'fthé JCA to whom only the voluntary
retirement notice ought to have been addresseq‘and who

alone could have accepted it within the dates specified

in the notice and communicated the same to the‘

Applicant on or before the specified date i.e. 1.8.97.
From the undisputed .facts as reflected by the
Respondents themselves, it is established that the
Applic;nt's prematuré retirement is not supported by

tenkibory provisions.

1¢. That mith regard to the statements . made in
paragrap% 13  of thé WS, while - reiterating and
reaffirming ﬁhe statements made herein above, the
Applicanf states that from they one on which the notice
Qas received till the impugned notifications dated
8.9.97 and 29.1%.99, the Respondents No. 1 and 2 have
been Jjointly, concurrently and in consultation in. one

and other tock all the steps to effect the premature



retirement of the Applicant. This admitted fact which

has no support of law reveals a conspiracy to deprive

the Applicant of a substantive post in the &all India

‘mervices contrary to the provisions of Articles 389 and

J12 of the Constitution  of India read with the

pravisions of All India Services Act, 1981 and AIS

(DZAY Rules 1969 and IAS(DCRE) Rules, 1958 |

It is not known as  to under what Rule the

. : : . /
Respondent No. 2 was referring the matters seeking

approval from the Respondent No. 1 and under what Rules

~

the Respondent No. 1 was obliging the Reagahdent No. 2.

by approving the former's action thereby reducing the
-ﬁta%utmry body namely the JCA & mere formality. ©Bo
called resolution of the JCA appears o be not

authentic on the face of it. The relevant file showing

the details of the deliberations, constitution of ™ the.

JCA by the State of Assam in consultation with the

State of Meghalaya, how the ICA was constituted etc.

including the correspondences before such meeting as

received from the Respondent No. 1 and after it was
decided, the communication to the Respondent No. 1 may

’

he called for.

11. That with regard to the statements made  in

paragraph 14 of the WE it is deﬁied'that the notice of

‘voluntary retirement hag'beeh acecepted in  aoccordance
with Rules. Compelling cibcumgtances are many and
numerous. The notice dated 368.4.97 was in  sequel té
mema in Februa;y 1997 hy the Respmnéent No. % in reply
to a representation by the prlicént in September 1996.

The immediate bhackground of the matter is promotion of



P

the 'Applicant ta the rank of Inspector General of
Puli;e in March 1996 and later demotion to the rank of
DIG in ‘~Ju1y 1996, The Qppli;aht © submitted

representation in SQeptember 1926 to which the

N,
~

Respondents No. 2 and 5 replied in February 1997 ‘that
the Applicant could seek voluntary }etirement,in'prmper
form. The Applicant was merely asserting his legal
rights to work with dignity within the framework of the
statutes. Top ‘escape these heaps cfA-humiIiation and
indignity, =& member of All .India Services in norﬁa}
circumﬁtancea‘does not feel comfortable to séek justice
by always knocking at the door . of the Judici;ry, nor &
member | with dignity would like to run after
politicians to seek his legal dues. As a last resort. ,
a member fin&ing no aglternative to serve the Rule of
law with dignity of choosés the hard way of gquitting
the service prematurely. Even that was not allowed té

he done in the instant case. -

The Respondent No. 2 and O may perhaps be directed
to produce the entire record in support of their

averments in the WS.

12, That with regard  to the statements made in
paragraph - 15 of the WS thehgpplicant astates that the
voluntary retirement becomes effective on expiry of 94
days ndtice.' This stand taken by the Respondents is

dontrary_to the legal position.

The; relationship between the Applicant and the
Respondents is not a matter merely of status. under the:

constitutional pra&isions laid down by Article 89 and

- . e hE ta mean 7 memr ~ YRS
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312. This status is Peguiated by statutes and statutory
provisions. The matter of retirement from All India

Services in case of the Applicant is envisaged under

Rule 14 of the AIS (DCRE) Rules, 1938. The Rule lays -

dowrn & scheme for three typeé of retirement.

(i) Retirement by superannuation

(id) Vqluntary retirement by volition or choice
af the Government servant

(iia)d Cmmpulﬁmfy retiremegt by desire of the

Government.

Voluntary retirement under Rule 16 is of two
types @
(a) Bilateral

_(b) Unilateral.

Voluntary  retirement is possible on 8 date
specified in  the notice by a member of the AIS giving

three months in  advance to -the State Government

concerned. It  is a wunilateral action and the member

bstandﬁ retired on mmmﬁletian of the notice perind in

case who has served 38 years or more in  service and

completed &8¢ years of age ;3 and he is not under

suspension during the notice period. In case he is

under suspension acceptance of the notice by the State

Government concerned is specifically necessary before

expiry of the date and such acceptance should be

communicated before the date specified in  the qmtice

“znd hence the retirvement is bilateral.

In case the member is less than 58 years of age

sngd  he as completed more than 28 and less than 34

*

'% .
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- 11 - : v

yvears of service, he may give a three months advance

notice to the sta%e Governmenf concerned specifying a

'

date in)the notice on which he chooses to retire. Tﬁis

-notice has to be accepted within the date  and

vcwmmunicated to  the member within the date. It i =2

bilateral act whether he is under suspension ar not
. 14

' during the notice period of three months. ﬁtceptance by

the Join Cadre Authority‘and communication before the
éxpiry Qf‘the notice periocd shall make the vélﬁntary
retirement effective from the date specified by the
member in the notice. Tllll/;hat time the jurél
relationship of master and gervant ontlnuea 'betmeen
the.aovernment servant and £Ee Government. Acceptance
is not_"approval“,'ﬁpphoval is a sart éf endorsement or
concurrence whereas accépﬁance is an . explicit,
singular andvspecific act in relation to a proposal, as.
opposed to rejection or deniai or refusal.

U/R 16(2-A) there is hentian of State Go?érnment
concerned as to whom the notice should be éddressed'ﬁnd
mhich’shpuld also “accept" it or reject itu.There is no

mention = of the “President of India" ob Central

Gaverhment or approval by anybmdy else other than ‘the

" acceptance by the "State Government concerned”. “State

Government cpnceﬁned* means the Joint Cadre Authority

/e 2d4m) of the AIS (DCRE) Rules. Rule 4 of the JCA

Rules defines JCA. N

Under Rule 16, the phrase "any date thereafter, as

~apecif‘ied-in the notice" is of great significance. "The

date” is repeated at several places in Rule 16(2) as
well as Rule 16(2-A) which implies expiry of "the date“

renders the notice loose all its meaning and purpose.
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Because by that date, the member of the éervicg‘is at

liberty to choose alternative averiue to earn his

livelihood.

~

In this case; the Appliéant Was placed under
suspension before the expiry of the date. The order of

suspension was not revoked before expiry of the date..

Eearihg hresumption by implication that notice by
the Applicant has not been accepted as he did not
receive any communication within the date specified in

ﬁhe nétice, the Apblicant had no communication

whatsoever regarding the fate of his notice till he

received a notification on 22.9.97 issued by the

Respondent No. 2 on 8.9.97.

Immediately on receipt of the notification, the
Applicant objected to its contents as illegal and on

the same day submitted & petition to theARespondent'Nn,

2 with a copy to the Accountant Beneral. The Accountant -

Gemeral took up the méte% by a ietter guestioning - fhe
"retrogpect;ve" part mf'th@ ‘retirement. The entire_
record may be célled from the Respondent NO. E;ahd PRI
The views expressed by the Legal Remembrancer iﬁ this
connegtimn were also suppressed‘byu?he ResgondentS' No.
2 and B. The Respondents No, 2 and & have filed &
cmnvince a5 to why they abdicated their responsibility
to review the position. It is not unﬁerstood. under
which rule the reéppﬁgibility of the acceptancev of
Applicant’s potice wWas shi%tea_to the Respondent No. 1
bypassing the Joint cadre autharity. JCA is a8 bddy

created by statues. Its proceedings must be transparent

enough to stand the test of legal scrutiny. Hence 211



deliberations must be supported by records. However,
the nmfice for voluntary retirement has been mfmmgly
addressed by the Applicant to the Respondent No. &
instead of the Joint Cadre Authority which is jointly
represented by the Respondents No. 2 and 3. The
notificatién dated 9.7.97 speaks of acceptance by the
Governor of Assam who even by imp1ication is not  same
=33 th Joint Cadre Authority. It ‘is & faulty

qatificatimn to show the Applicant retired  with

retrospective effect. The suspension order issued w/r

T of ATS (D&A) Rules, 1969 remains in force under Rule

(7)) of the same Rules. Ry deliberate conspiracy

Respondents have deprived the Applicant of rightful
living even by denying the subsistence allowance which
should now- be paid with interest. The Applicant is

supparting his family with 3 schonl and college going

children by bdrrmming money from Banks paying heavy

interest. By. circumventing law the Respondents have
subjected the,ﬁpplicaqt to undue harassment mentally
and financially . which cannot be campénsated by any
amount in  terms of payments or arrears  with Bank

interest.

14, That with regard to the statements made in
paragraphs 16, 17, 17, 18, 19 and 29 of the ws, the

Applicant while reiterating and "reaftfirming the

statements made above, denies the correctness of the

said statement. The Respondents all along treated the
Applicant  to pe in wservice and under sSUSpPension

ntherwise he would have been paid his pensionary

benefits, for which the Applicant need not ask for. It



ho i @

W is duly of the Government to forward the pension
papers. All  these only lead to the irresistible
% conclusion that the Applicant is etill in service
without subsistence allowance and that the impugned
I orders are liable to be set aside.

15, That under the facts and circumstances of the case
the 0A deserves to be allowed with cost and

compensation.

i VERIFICATION

I, Shri Ashok Eumar Sahuw, the Applicant in 0A No.
It 49799, do hereby solemnly affirm and verify that the

statements made in paragraphs _1 , 19

are true to my knowledge ;3 those made in .

paragraphs ng&[Ef“%“Hﬂare matters of records which I
verily believe to be true and the rests are my humble
submissions before this Hon'ble Court and I have not
\ suppressed any material fact.

And I sign this verification on this the szgday of

{ Maxch
| Febraary 26681,

fi - | W%
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